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SUPERFUND REAUTHO IZATION

THURSDAY, APRIL 25, 985

. SENATE,
COMMIT tEE OW FINANcQJZ

Washington, DC.
The committee met, pursuant to notice;I at 10 a.m., in room SD-

215, Dirksen Senate Office Building, Hon. Bob Packwood (chairman).
presiding.

Present: Senators, Packwod, Chafee, Ijeinz, Wallop, Symms,
Grassley, Long, Bentsen, Moynihan, Boren, Bradley, and-Nitchell.

[The press release announcing the hearing, background material
on Superfund, and the prepared written statements d Senators
Chafee, Wallop, Grassley, Bentgen, Baucus, and Mitchell follow:]

(Press Release No. 85-018]

FINANCE COMMITTEE SETs HEARING ON SUPERFUND REAUTHORIZATION

The Senate Committee on Finance has scheduled two days of hearings-April 25
and April 26, 1985-to consider the tax issues raised by'the reauthorization of the-"
Hazardous Substance Response Trust Fund [Superfund]f Chairman Bob Packwood
(R-Oregon), announced today. I

Senator Packwood said the committee was' interested in hearing testimony from
the administration, private industry and witnesses from the public.

Both days of hearings will begin at 9:30 am.and are scheduled to. conclude at
noon each day.

The hearings are to be in room SD-215 of the Dirksen Senate Office Building.
The chairman said the' committee is interested in hearing testimony relating to

proposals to extend the Superfund hazardous waste cleanup program, with a par-
ticular focus on changes in the present Superfund taxes and on additional revenue
soures that have been suggested to raise funds for expansion of the program.

2.!Every member of this committee is committed to continuing the Superfund Pro-'
ram and to a strong Federal effort to clean uj) hazardous wastes and protect the

public interest," Senator Packwood said.
"The issues we are especially interested in exploring in these hearings on April 25,

and April 26 arethe si~e and scope of the fund' and the impact.that tapping particu-
lAr revenue sources vill ha .e on affected industries and on the economy as a
whole," the chairman said.

"!Clearly, the Committee on Finance is committed to determine how best to raise
mone fo Suerfnd n a fair, efficient and sensible manner," Senator Packwood

said. ' I I
The'administration is proposing to expand. the Superfund from its current author-

, ization level of $1.6 billion, to $5.3 billion over the next 5 years.
However, the Senate Environment and Public Works Committee has recommend-

ed the Superfund be expanded to a $7.5 billion spending level.'
Superfund is provided for under the Comprehensive Environmental Response,

Compensation and Liability Act of 1980, the tax provisions for which are scheduled
to expire on September-' 1985.

(1)i
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BACKGROUND ND ISSUES RELATING
TO- THE REAUTHORIZATION AND

..-FINANCING ,O THE'SUPERFUNDJ

SCHEDULED FOR HEARINGS

BEFORE THE

COMMITTEE ON FINANCE

ON APRIL 25 AND 26, 1985

PREPARED BV tHE STAFF
OF THE

JOINT COMMITTEE ON TAXATION

INTRODUCTION

The Committee on Finjance -has scheduled public hearings on the
reauthorization of the Hazardous Substance Response Trust Fund
("Superfund") on_ April 25. and 26, 1985. This Fund is provided for
under the Comprehensive Environnmntal Response, Compensation,
and Liability Act of 1980 (CERCLA), the tax provisions of which
are scheduled to expire after September 30, 1985.

The first part of the pamphlet I is a summary. The second part
discusses the tax and other provisions of present law. The third
part reviews the operation of the current Superfund program. Part
four summarizes the provisions -of S. 51 (The Superfund Improve-
ment Act of 1985) as reported by the,Senate Committee on Envi-
ronment and Public Works on March 7, 1985 (report filed on March
18, 1985, S. Rep. No. 99-11). S. 51 extends and expands the Super-
fund program authorization statute. (On'April 15, 1985, S. 51 was
sequentially referred to the Committee on Finance for the purpose
of considering title II of the bill and any provisions relating to reve-
nues for the Hazardous SubstAnce Response Trust Fund.) Part fivesummarizes the Administration's Supeffund reauthorization propos-
al, which was introduced, by request, as S. 494 (nonrevenue as-
gectd) and S. 972 (revenue aspects). Part six summarizes the other

nate bills, introduced thus far in the 99th Congress, relating to
financing of the Superfund. Part seven analyzes the issues relating
to the reauthorization and financing of the Superfund.

I This pamphlet may be cited as follows: Joint Committee on Taxation,,Background and Issues
&RjaLLngothe Reauthorization and Financing' of the. Superfund (JCS-I 1-85), ApriL 24, 1985.

Vl
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.. I. SUMMARY - " -

A. Present Law . _. !-

Hazardous Substance Response Trust Fund -

Under present law, excise taxes are imposed on crude oil and c&i
tain chemicals, ancreveii-ues equivalent to these taxes are deposit-
ed into tfivi-azadous Substance Response Trust .Fund ("Super-
fun'",)- These amodnts are available -for expenditures incurred in
connettion-with releases or threatened releases of hazardous sub
stai ces -and pollutants or contaminants into the environment.
These prdvision-' were enacted in the Comprehensive Environmen-
tal Respqrlse, Compensation, and'Liability Act of 1980"("CERCLA,),
which established a corihprehensive system of. notification, emergen-
cy response, enforcement, and liability for hazardous spills and un-
controlled -hazardous waste sites. -

A crhde oil- tax of 0.79 cent per barrel is imposed on the receipt
of crude oil at a U.S. refinery, the import of crude oil and petrole-
um products, and the use or export of domestically produced crude.
oil (if the tax has not already been paid).

An excise tax on chemicals is'-imposed on the sale or use of 42
specified organic and-inorganic substances if they are produced in"
or imported into the United States. The taxable chemicals genera)-
ly are chemicals that are-hazardous or chemicals which may create
hazardous products or wastes when used.. The rates vary from 22
cents per ton to $4.87 per ton. (See Table 1 for a list of current law
tax rates on chemical feedstocks.)

The taxes generally will terminate after September 30, 1985.
However, the taxes would have been suspended during calendar'.
years 1,984 or 1985, if, on September 3 0p 1983, or 1984, respectively,.
the u nobligated trust fund balance were to exceed $900 million,
and if the unobilgated balance on the following September 30
would exceed $500 million, even- if these excise taxes were to be
suspended for the calendar year in question. Further, the authority
to'collect . taxes would- otherwise terminate when cumulative re-

Zceipts from these taxes reach $1.38 billion. (Cumulative revenues
from these excise taxes through September 30, 1984, amounted 'to
$0.863 billion.)

Post-closure Liability Trust Fund
Effective after September 30, 1983,. an excise tax of. $2.13 per dry

-weight ton is imposed on-hazardous'waste-which is received at, a
qualified hazardous waste disposal facility and which. Will remain
at the facility after its closure. These tax receipts are deposited
into the Post-closure "Liability Trust Fund. This trust"fund is to
assume-completely- the liability, -under any law, of owners and oper-
ators of closed hazardous waste disposal facilities which meet cer-
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tain conditions. No liabilities have yet been assumed by the Trust
Fund. These provisions were eniacted in CERCLA.

Authority to collect the tax would be Suspended for any calendar
year after 1984, 'if the unobligated balance in the Trust Fund ex-
ceeded $200 million'on the'preceding September 30. Further, au-
thority to collect the tax will terminate when cumulative receipts
from the crude oil fnd chemical excise taxes described above reach
$1.38 billion, or, if earlier, after September 30, 1985.

B. S. 51 As Reported by the Committee on Environment and
- Public Works

S. 51, as reported by the Committee on Environment and Public
Works, extends the Superfund for five* years (through September
30, 1990) at an aggregate funding level, of $7,5 billion.

C. Administration Proposal (S. 494 and S. 972)2
Tax provisions

The - Administration proposal would extend -the Superfund
through September 30, 1990, and provide a projected $4.5 billion in
tax revenues ($5.3 billion including interest and recoveries) to the
Fund during the extension period. These revenues would be de-
rived primarily from the -following sources:

(1) A five-year extension of the taxes on petroleum and feedstock
chemicals, at their present law rates. These taxes--would generally
expire after September 80, 1990j however, a special..rule would pro-
vide for earlier suspension or orminatibn of the taxes if the unobli-
gated Superfund balance exceeds $1.5 billion. There is also a trust
fund provision under Which authority to collect the petroleum,
feedstock chemical, and waste- management taxes would expire -

when. and if cumulative Superfund receipts after September 30,
1985 (i.e., during the reauthorization period) total $5.3 billion.

(2) A tax on the treatment, storage,3 disposal (including ocean
disposal), or export of hazardous wastes ("waste management" tax),
effective October- 1, 1985. This tax would be imposed at two distinct
rates: (1) a higher rate ($9.80 per ton in fiscal 1986, phasing up to
$16.32 ir fiscal 1990) for hazardous waste received at a landfill stir-
face, impoundment, waste pile, or land treatment -Ult,4 and (2) a
lower, rate ($2.61 per ton in- 1986, phasing \p'to $4.37 per ton in
1990) for ocean disposal, export, or. hazardous waste received at a
facility other than those listed above (e.g.,-at a deep well injection
facility). These rates would further be adjustedo compensate for
shortfalls from overall' Superfund revenue targets. Exemptions
,would be provided for certain hazardous waste disposals pursuant
to removal or remedial actions under CERCLA, and for certain
waste generated at Federal facilities; however, no general exemp-
tion would be provided for the treatment of hazardous wastes. The

'Nonrevenue aspects of the Administration proposal were introduced by Sen. Ptafford at the
request of the Administration, as S. 494. The revenue aspects were separately introduced as S.

s On-site storq,,e of 90 dayjess is exempt, but all off-site storage is taxable:
SThese and other terms generally would be defined by reference to Title 11 of the Solid Waste

Disposal Act, as amended ("SWDA"), also known as the Resource Conservation and Recovery
Act ("RCRA"). , ,

.4



waste management' 6x would be intended to raise approximately
two-thirds of the total Superfund tax revenues under the Adminis-
tration proposal.

The Administration proposal would repeal the present law Post-
closure Liability Trust Fund and the associated waste disposal tax-
(Code secs. 4681 and 4682); effective October 1,,1985. Amounts in
the fund at that-time would be transferred to the Superfund.
Trust fundprovisions

Under the Administration proposal, the substantive trust fund
provisions would generally be equivalent to present law. However,
the proposal would delete natural resource damage claims (section

* 111() of present law CERCLA) as a permitted Superfund expendi-
ture-purpose. - .

D. Other Senate Bills Relating to Financing of Superfund

S. 14 (Sens. Moynihan and Bentsen)-"Hazardous Substance
Response Act of 1985""

This bill would impose a waste end tar. signed to raise approxi-
mately $1.5 billion for the Superfund over a 5-year period. This tax
would be intended as a partial, ratherthan an exclusive, source of

."revenues for the Superfund.
The tax under S. 14 /would be imposed on the disposal or lon -

term storage of hazardous waste (as-defined under RCRA). The tadx
would be imposed at four different rates: (1) a $45 per ton rate for
hazardous waste disposed of by landfill, in waste piles, or

--face impoundment (as defined under RCRA); (2) i-$2fpr ton rate
for ocean dumping or land treatment; (3) a $5 per ton rate forhaz-lardous waste disposed of by underground Injectiopn; and (4) a $45per ton rate for long-term storage of hazardous waste. A taxpayer
'who could, establish the Water content of ahy hazardous waste
could pay an alternate $50 per ton on the "dry weight" of such,
waste. No tax would be imposed under the bill on the treatment or
re6lamation of hazardous waste as defined by the bill. Exemptions
also would be provided for (.1) surface- impoundments containing
treated Waste water as part of a biological treatment facility, and
(2) certain disposals or, long-term storage of hazardous waste pursu-
ant to CERCLA provisions.

The- tax under S. 14 would be effective on January 1, 1986, and
would expire on September 30, 1990. The Treasury Department (in
consultation with EPA) would be required to report to Congress by
January 1, 1987, and annually thereafter, concerning the revenues
being collected by the tax and Treasury's recommendations for
changes (if any) in the tax.

Revenue Amendment to S. 51 (Sen. Stafford)
S. 51 itself does not contain a revenue title; however, a proposed

amendment to S. 51,introduced by Senatdr Stafford, is intended to-
raise $7.5 billion over a five-year period, using the following reve-
nue sources:

(1) An increased tax rate'of 4.5 cents per barrel on crude oil (the
present law rate is 0.79 cents per barrel).
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(2) An expanded tax. on chemical feedstocks, including new tax- -
able substances and increasedrates'on substances presently subject
to tax.5 The tax rates would be -indexed for. inflation by, 'eference
to the producer price index for organic or inorganic chemicals (as
appropriate) and there would be exemptions for exported'chemicals
i.d_.substaices used to produce -animal feed (in addition .to the

* present law exemptions). The Treasury Dep0artment and the Inter-
national Trade Commission would be directed-to report to Cohgress
on the feasibility of a -tax on imported chemical derivatives, as a
supplement to the feedstocks tax. -

The expandedfeedstocks and petroleum taxes would generally be
effective from January 1, 1985,. through September 30, 1990. These
taxes would terminate earlier than September 30, 1990,.on any
date on which'the Treasury Department, in a manner to be pre-
scribed, by regulations, determines that the, sum of amounts re-
ceivpd by reason of the petroleum, feedstock chemical, waste end
and-corporate net receipts taxes (proposed by the amendment) will
equal $6.47 billion.. -,. (3) An "environmental toxics" tax on (a) the disposal (or long-
term storage) of hazardous waste -at -a, RCRA facility or (b) any
other release of a hazardous substance (using the broader CERCLA
definition), into the atmosphere. The tax Would be imposed at three
rates: (1) a $150 per ton rate for land disposal (including landfills,
surface impoundments, or waste piles); (2) a $75 per ton rate on
Federally permitted releases of hazArdous substances; and (3) a
$150 per ton rate on Other hazardous substance releases. If the
owner or operator of a facility can establish- the water content of i
hazardous waste or substance, the owner or operator could elect toe
pay a tax (at the general rates) on a "dry-weight" basis. Exclusions
from the disposal tax would be provided for certain disposals and
removals under CERCLA. -

The environmental toxics tax generally would be effective fron-i
.the date of enactment through September O, 1990. The Treasury
would be directed to report to Congress-concerning the amount of
venues being collected and its recommendations (if any)'for im-

o proving the'tax.
(4) A .014 percent tax on corporate het receipts- in excess of

$75,000,000.. Net receipts Would equal gross receipts minus the cost
of goods sold by the taxpayer during the-taxable year. This tax
would be effective on January , 1986.

The trust fund provisions of S. 51 (included in the reported bill)
would'also authorize general revenue apiropriations to the Super-'
fund of $44 million..per year for fiscal years 1986 through 1990,
while retaining the present law expenditure purposes., The -bill
would further terminate the authority to' collect all Superfund
taxes when and if cumulative Superfund revenues during the reau-

. thorizAtion jPeriod (not including interest and recoveries) total $7.5
billion. .

'The taxable substances and applicable tax rates are included as table 8 in the explanation of
this amendment.
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S. 596 (Sen. Bradtey)-"Superfund Extension and ImprQvement
Act of 198,.

- This bill would raise $7.5 billion for the Superfund ove' a five-.
yer period, using three primary tax revenue sources'--ee

(1) A five-year extefision of the taxes on petroleu an feedstock
chemicals (Code secs. 4611 and 4661), at their presen-'I~v rates.
These taxes would terminate on September 30, 1990; however,
these taxes -(together with the other Superfund taxes) w d 
earlier -if Treasury reasonably estin'iates that cumulative'uper-
fund revenues (not including interest and recoveries) will equal or
exceed $7.5 billion. -

(2) A waste end tax identical to that included in S. 14, introduced
by Senators Moynihan and Bentsen (discussed above).

(3) A, tax on the net receipts of any corporation which has gross
receipts in excess of, $50,000,000 for any 'taxable year. This tax
would be imposed at a rate of 0.083 percent of taxable net-reeeipts,
defined as the excess (if any) of gros receipts over. the costs *of
goods sold by the taxpayer for the taxable year. The method for de-
termining-cost of goods sold would be established by Treasury regu-
lqtions. This tax would be effective for taxable years beginning on
or after-January 1, 1986. /

The bill (S. &96) would also allocate $44 million per year to the
* Superfund from general revenues-(i.e., the present lawleyel of ap-
propriations) for;-fiscal years 1986 through 1990. S. 596 also includes
trust fund and other nonrevenue provisions:which are the same as
S. 51, as reported by, the Committee on Environment and Public

"Woiks. The bill further includes a specific cleanup schedule for Su- £

perfund sites.

S. 88d (Sen. Proxmire)--"Hazardous Waste Reduction Act of.1985" .

This bill would impose -a tax on all forms of land and ocean dis-
posal of hazardous waste which are regulated by RCRA, as well as'
on exports 'of hazardous waste and other unregulated placements of
hazardous waste (subject* to certain exceptions). The tax would be-
imposed at a, rate of $20 per -ton on exports, unregulated place-.
ments, and all storage and disposal methods other than under-
ground injection wells, which would be taxed at a $5 per ton rate.
-Hagardous waste rendered nonhazardous Within one year of receipt
at a treatment, storage, 'or disposal facility would receive a full ,
credit against the tax. Further,%eeparate exemptions would be pro-
vided for qualified wastewEter treatment facilities;' certain removal
or remedial actions Uhder CERCLA; and movement of waste from
interim status facilities 'being closed by EPA under RCRA. The tax
is intended to raise $286 million per year, as part ofLA comprehen-
sive Superfund funding package. Tax rates would be in-creased for
any fiscal year during which Treasury estimated that this target
would not be met.

The tax Under S. 886 would be effective from January 1, .1986,
through September 30, 1990. The Treasury Department would be'
required to submit a report to Congrefs,' by April 1; 1986, on the
progress being ,made in implementing the tax, and a further report
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(by Joa'ntry 1, 1987) includin recommendations (if any) for im-
provi4 the tax.

S. 955 (Sens. Mitchell and Chafee)--"Superfund Revenue Act of,,/ "i985"

This bill is intended to raise $7.5 billion over a five-year period
(not including interest and recoveries), from the following revenue
sources:

(1) An inQreased tax rate of 1.13 cents per barrel on crude oil.
(2)1 A tax rate on the same chemical feestocks that are taxed

under present law, with increased rates on certain substances.s
These tax rates would be indexed for inflation by reference to the
producer pjice index for organic and inorganic chemicals (as appro-
priate), beginning in 1986.The expanded feedstocks and petroleum taxes would be effective
from October 1, 1985, through September 30, 1990.

(3) A tax'on -the treatment, storage, disposal, or export of hazard-
ous waste. This tax would be imposed at a flat rate of $3.65 per
metric ton, ,to be adjusted for inflation beginning in 1986. In the
case of on-site waste water treatment facilities, the taxpayer could

'elect to pay tax only on the amount of hazardous waste generated
rather than the amountt of diluted waste actually treated.

This tax would be effective from October 1, 1985, through Sep-
tember 30, 1990.

(4) An 0.3-percent tax on corporate earnings and profits in excess
of $5,000,000. The tax would be imposed on all corporations other
than S corporations, RICs, and REITs. The tax would be effective
for taxable years ending after September 30, 19$5, and on or before
September 30, 1990; for taxable years straddling October 1, 1985,
the tax would be imposed on a proportional basis only.

The bill.also authorizes general-revenue appropriations of $187.5
million per year to the Superfund for fiscal years 1986-1990.

S. 957 (Sens. Bentsen and Wallop)-"Superfund ExciseTax Act of
1985" -

This bill would impose a tax on the sale, lease, or import of tan-
gible personal property by. the manufacturer or importer of the
property, the revenues from the tax to be allocated to the Super-
fund. The tax would be limited to manufacturers or importers
having $100,000 or more of annual gross receipts from manufacture
ing. A credit against the tax would be allowed for direct material
purchases during the taxable year (i.e., the tax would be. similar. to
a value added tax). Exports of taxable goods and sales (or imports)
by governmental units and tax-exempt entities would be exempt
from -the tax.

The rate of tax is not specified by the bill; this rate would be de-,
termined depending upon the amount of revenue necessary (togeth-
er with any other taxes) in order to finance the Superfund in tny
fiscal .year.

The taxable substances and applicable tax rates are included as Table 9 in the explanation
of this bill.
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II. PRESENTMLAW

A. Tax Provsions
1. Hazardous substance response taxes and trust fund

Hazardous Substance Response Trust Fund
The Comprehensive Environmental Response, Compensation and

Liability Act'of 1980 ("CERCLA") (P.L. 96-510) established a corn-
prehensive s&tem of notification, emergency response, enforce-
ment, and lia ility for hazardous substance spills anduncontrolled-.
hazardous waote sites.

The Hazardous Substance Response Trust Fuiid ("Superfund")
was established by dERCLA as a trust fund in tho Treasury of the
United States. Amounts in-the superfund are-available for expend-
itures incurred under section 111 of CERCLA (as enacted) in con-
Aection with releases or threats of releases bf hazardous substances
into the environment. Allowable costS-lftlhde (__ costs of respond,
ing to the presence of hazardous substances on lnd or in the water
or air, including cleanup anol removal of such sut stances and reme-
dial action, (2) payment of claims for injury to, or destruction or
loss of, nature resources belonging to or controlled by the Federal
or State governments, and (3) certain costs related to response, in-
cluding 'damage assessmentv-epidemioldgic studies, and mainte-
nance of emergency response forces.7 

/

Under CERCLA, there are appropriated to the Superfund: (1)
amounts equivalent to amounts received 'in the Treasury under-In-
ternal Reventje Code sections- 4611 (pertaining to the petroleum
tax) and 4661 (pertaining to the tax on certain feedstock chemi-
cals); (2) amounts recovered from responsible parties on behalf of.
the Superfund under CERCLA; (3) penalties assessed under title I
of CERCLA; and. (4) punitive damages under section 107(c08) of
CERCLA (pertaining to damages for failure to provide, removal or,
remedial action pipon order of the President). The petroleum and
feedstock chemicals taxes are scheduled to expire after September
30, 1985..

In addition to these amounts, CERCLA authorizes general reve-
nue appropriations to the Superfund of $44, million per year for
fiscal years 1981 through 1985 (i.e., an aggregate of $220 million)
and, for 1985, an additional amount equal to so much of the aggre-
gate authorized to be appropriated for 1981 through 1984 as has
not been appropriated before October 1, 1984.

Thb Fund also may be used for payment of claims asserted and compensable but unsatisfied
under section 311 of the Clean Wat=I'Act. All moneys recovered under section 311(bX6XB) of the
Clean Water Act are appropriated to the Superfund. These claims and moneys involve certain
costs arising before the date of enactment of CERCLA.
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Not more than 15 percent-of -the Superfund receipts attributable
to taxes and general revenue appropriations may be used for the
payment of natural resource damage claim. CERCLA further pro-
vides that claims against the Superfund may be paid offly out of
the Fund. If, at any time, claims against the Fund exceed the bal-
ance available for payment of those claims, the claims are to be
,Palon Jultin Ihe order in which they were finally determined.

,+ ayTg Superfund has authority to borrow for the purposes .of
p 'iing respQ16 costs in connection with a catastrophic spill orpaying naW resource damage claims. Outstanding advances at:--a ii~a nibt exbeed estimated tax revenues for the succeeding
t2mointhAAdvances for pa ing natural resource damage claims
• ay not exc ed15 percent of such revenues. All advances must be
repaid by $a' ber 30,1985.
..,-.The SaperI w s managed by the Secretary of the Treasury, who

-is requiiWt".3 report annually? to Congress on the financial condi-
ition and 0"itions of the Fund.

Petnea&a
Present 'law rsec. 4611 of the Code)-imposes an excise tax (the

S!.petroleun t3") of 0.79 cent per barrel on- domestic crude oil and -
'i petroleum., products (including crude oil) entering the United
States for cofiSumption, use, or warehousing. The tax on domestic
crude oil is imposed on the operator of any UnitedStates refinery
receiving such crude oil, while tax on imported petroleum products
i imposed bn the, person entering the product into the United
States for consumption, use, or warehousing. If crude oil is used in,
-or exported from, the United States before imposition of the petro-
leuim tax, the tax is imposed on the user or exporter of the oil.,

Domestic crude oil subject to tax includes crude oil condensate
and natural gasoline, but not other natural $as liquids. Taxable
crude oil does not include oil used for extraction' purposes on the
premises from which it was produced, such as for powerhouse fuel
or for reinjection as part of a tertiary recovery process. In addition,
the term crude oil does not include synthetic petroleum (e.g., shale
oil, liquids from coal, tar sands, biomass, or refined oil).

Petroleum products -which are subject to tax upon being entered
into the Unite States include crude oil, crude oil condensate, natu-
ral and refined gasoline, refined and residual oil, and any other hy-
drocarbon product derived from-crude oil or natural gasoline which
enters the United States in liquid .form. For purposes of determin-
ing whether-crude oil or petroleum products (and chemicals subject-
to the feest0k,tax) have been produced in, entered into, or ex-
ported frointhe United States, the term United States means the
0 states, the District of Columbia, Puerto Rico, the Northern Mar-

iana Islands, the Trust Territory of the Pacific Islands, and any
possession of the United States.' The United' States also includes
the Outer Continental Shelf areas and foreign trade zones located
within the United States. There is no exception for bonded petrole-
um products. Revenues from the petroleum tax are not paid -to
Puerto Rico or the Virgin Islands under the cover over provisions
of section 765 .. f the Code.

Present l-Ba"specifies that the petroleum tax is to be imposed
only once ,W.d\ respect to any petroleum product. Thus, anyone

''V.-,



-who is otherwise liable for the tax may avoid payment by establish-
ing that the tax already hap been -imposed with respect to that
product.

Amounts equivalent to the revenues from the petroleum tax are
deposited in the Superfund.

The petroleum tax is scheduled-to expire under present law after
September 30, 1985. Present law' also contains provisions which
would have temporarily t 3ggered% a the tax had revenues accumu-
lat0 faster than a specified rkte. If n September 30, 1983, or Sep-
tember 30, 1984, (1) the unobligated balance in the Superfund had-
exceeded $900 million, and (2) the Secretary of the Treasury, after
consultation with the Administrator of the Environmental- Protec-,
tion Agency, had determined that such unobligated balance would
exceed $500 million on September 30 -of the following year (if no
tax was imposed under section 4611 or section 4661 of the Code
during the calendar year following the first date referred to above),
then no tax would have been imposed during the first calendar
year beginning after the first date referred to above. (As of Septem-
ber 30, 1984, the unobligated balance in the Superfund was $227
million.) Furtler, the authority to collect the tax terminates should
cumulative receipts from the petroleum and chemical taxes reach
$1.38 billion (sec. 303 of CERCLA). (As of September 30, 1984, cu-
mulative receipts from these taxes amounted to $0.863 billion.)

Tax on feedstock chemicals
Present law (sec. 4661 of the Code) imposes an excise tax on.the

sale or use of 42 specified chemical substances ("feedstock chemi-
dls") by the manufacturer, producer, or importer thereof. These
chemicals generally are hazardous substances or may create haz-
ardous products or wastes when used. The tax is imposed on feed-
stock chemicals manufactured ii the United States or entered intothe United States for consump ion, use, or warehousing. The tax
rates are specified per ton of taxable chemical, and vary from 22
centg to $4.87 per. ton.- In the cake of a taxable chemical which is a
gas' (e.g., methane), the tax is i posed on the number of-cubic feetof such gas which is equivalent to 2,000 pounds on the basis of- mo-
lecular. weight. (See Table 1 for a list- of) ablehemicals and ap-
plicable tax rates under present law.)

Table L-Present Law Excise Tax on Chemicals
[Dollars per ton].

Chemical Tax rate

Organic substances:
A cetylene ...................... ............................................... 4.87
Benzene ......... ...................... ............................. 4.87
Butadiene .................... .............. 4.87Butane ................................................................ :.. 4.87
B utylgne ...................................... . ........ ..................... 4.87
E thylene ................................................................ ....... .4.87Metha-e .'.. ............. ............................. ... 3.44
Napthalene...... ................................. 4.87
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Table 1.-Prese'it Law Excise Tax on Chemicals-Continued
[Doliars per ton]

Chemical Tax rate

Propylene, ........... .... t ...... . . ............ . ........................
T olu en e ....................................... ......................................
X ylene .................................. ,, .................................... . .

Inorganic substances: ..
Ammonia .............................
A ntim ony .........................................................................
Antim ony trioxide... ............. ....... ......... .......
A rsenic ............................ ................................ ...
Arsenic trioxide .................... .....
B arium sulfide ... ........... ................. .........................
Bromine ...................................
Cadmium .............................
Chlorine ...............................
C h rom ite .........................................................................
Chromium ...................................
C obalt.. ........................ .........................
Cupric Oxide.....................................
C upric sulfate ........ ..........................................
Cuprous oxide ..........................

-Hydrochloric acid ....................... .
Hydrogen fluoride .............................
L ead oxide .................................... ..................................
Mercury ............. .......... ....
Nickel ............................. . ......
Nitric acid .... ................ ............
Phosphorus .... ........................
Potassium dichrom ate ............................................ .......
Potassium hydroxide ......................................................
Sodium dichrom ate ............................. ........................
Sodium hydroxide .............................
Stannic chloride...,.....:.................................. 1..6 ............
Stannous chloride ......................
Sulfuric acid' * .................................
Zinc chloride . .......... ...............................................
Z in c su lfate ......................................................................

4.87
4.874.87

2.64
4.45
3.75
4.45.
3.41
2.30
4.45
4.45
2.70
1.52
4.45
4.45
3.59
1.87

.3.97
.29

4.23
4.14
4.45
4.45

.24
4.45
1.69

.28

2.12
2.85
.26

2.22
1.90

The rates on petroleum and chemical feedstocks were set to
achieve a $1.6 billion Superfund program over five years, and to al-
locate 65 percent of the tax burden to petrochemicals, 20 percent to
inorganic chemicals, and 15 percent to petroleum. This allocation
was based on the respective proportions of wastes (derived from-
these chemicals) found in hazardous waste sites (based 6n data
available in 1980). In addition, the feedstock chemical tax rates
were limited to 2 percent of wholesale price (based on data avail-
able in 1980).

Present law provides six exemptions from the tax on feedstock
chemicals. Four of these exemptions were provided in CERCLA as

0
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enacted in 1980, and two exemptions were added by the Tax
Reform Act of 1984. First, in the case of butane and methane, the
tax is not imposed if those substance, are used as a fuel. (If those
substances are used other than as a fuel, for purposes of the tax,
the person so using them is treated as the manufacturer.) A second
exemption is provided for nitric acid, sulfuric acid and ammonia
(and methane used to produce ammonia) used in the manufacture
or production of fertilizer or directly applied as fertilizer. Third,
present law provides an exemption foz sulfuric acid produced solely
as a byproduct of (and on the same site as) air pollution control
equipment. Fourth, any substance is exempt to the extent it is de-
rivedfrom coal.

The' Tax Reform Act of 1984 (P.L. 98-369)-added two further ex-
emptions to the tax on feedstock chemicals. First, the 1984 Act pro-
vided an exemption for petrochemicals otherwise subject to the tax
(i.e., acetylene, benzene, butane, butylene, butadiene, ethylene,
methane, naphtalene, propylene, toluene, and xylene) which are
used for the manufacture or production of motor fuel, diesel fuel,
aviation fuel, or jet fue1 h t um tax continues to apply to
domestic crude oil or imported petroleum products used for these
purposes.) This exception applies if the-otherwise taxable substance
is (1) added t6-a qualified fuel, (2) used to produce another sub-
stance thanks added to a qualified fuel, or (3) sold for either of the
uses descibed-in (1) or (2) above. Second, the 1984 Act provided
that the transitory existence of cupric sulfate, cupric oxide, cuprous
oxide, ' zinc chloride, zinc sulfate, baiium sulfide or lead oxide
during a metal-refining process is not subject to tax if the com-
pound exists in the process of converting or refining non-taxable
metal ores or compounds into other (or more pure) non-taxablecompounds. (If a substance is removed in the refining process, tax
is imposed .eyvn if the substance is later reintroduced to the refin-
ing process,) These provisions were effective as if enacted as part of
CERCLA.

Under present law, if a taxpayer uses a taxable chemical prior to
any sale, the tax is imposed as if the chemical had been sold, When
a taxable chemical is used to manufacture or produce a second tax-
able' chemical, an amount equal to the tax paid on the first chemi-
cal is allowed as - credit or refund (without interest) to the manu-
facturer or producer of the second chemical (but not in an amount
exceeding the tax imposed on the second chemical). Thus; the impo-
sition of tax more than once on the same substance is avoided.

Amounts equivalent to the revenues from the tax on feedstock
chemicals are deposited in the Superfund. - -

The tax on feedstock chemicals is scheduled to expire, together
with the petroleum tax, after, September 30, 1985, with a provision
for earlier termination if the unobligated balance in the Superfund
had exceeded $900 million. Further, the authority to collect the tax
terminates should cumulative receipts from the petroleum and
chemical taxes reach $1.38 billion (sec. 303 of CERCLA).8

'These termination provisions are explained in greater detail in the previous section on the
petroleum tax.
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2. Post-closure liability tax and trust fund

Post-closure Liability Trust Fund
In addition to the Superfund, CLIRCLA established the Post-clo-sure Liability Trust Fund in the United States Treasury. The Post-

closure Liability Trust Fund is to assume completel the liability,
under any'law (including the liability provisions orCERCLA), of
owners and operators of hazardous waste disposal facilities granted
permits and properly closed under subtitle C of the Resource Con-
servation and Recovery Act (RCRA) (Title 1I of the Solid Waste Dis-
posal Act).9

This transfer of liability to the Trust Fund may take place after
(1) the owner and operator of the facility has complied with the re-
quirements under RCRA which may affett the performance of the
facility after closure, (2) the facility.has been closed in accordance
with the regulations and the conditions of the permit, and (3) the
facility has been monitored (as required by the,-regulations and
'permit) for a period not to exceed 5 years after closure to'demon-
strate that there is no substantial likelihood that any migration
offsite or release from confinement of any hazardous substance or
other risk to public health or welfare will occur (sec. 107(k) of
CERCLA). The transfer of liability is to be effective '90 days after
the owner or operator of the facility notifies the-Administrator of
the Environmental Protection Agency (and the State, if it has an
authorized program) that the required conditions have been satis-
fled. No liabilities have yet been transferred to the Post-closure
Trust Fund under present law. In addition to payment of damages
and cleanup expenses for such sites, the Trust Fund also may be
used to pay costs of monitoring and care and maintenance of a site
incurred by other persons, after the the period of monitoring re-
quired by RORA, for facilities meetinghe applicable transfer of li-
ability requirements. The Post-closure Liability Trust Fund does
not assume the legal liability of waste generators or transporters.

As in the case of the Superfund, claims against the Post-closure
Liability Trust Fund may be paid only out of this Trust Fund. If, at
any time, 'claims against this Trust Fund'exceed the balance avail-
able for payment of those claims, then the claims are to be paid in
full- in the order in which they are finally determined.

The Post-closure Liability Trust Fund is subject to the same ad-
ministrative provisions- as the Superfund, including the right to
borrow limited amounts from the Treasury as repayable advances.

Tax on hazardous wastes
Present law (sec. 4681 of the Code) imposes an excise tax (the

post-closure tax") of $2.13 per dry-weight ton on the receipt of haz-
ardous waste at a qualified hazardous waste disposal facility. The
'tax applies only to hazardous waste which will remain at the facili-
ty after the facility is closed. The tax is imposed on the owner or
operator of the qualified hazardous waste disposal facility. It was

" The Resource Conservation and Recovery AICRA) provides for the regulation and con-
trol of operating hazardous waste disposal facilities, as well as the transporatlon, storage, and
treatment of these wastes. Permits generally are required urider RCRA for hazardous waste
treatment, storage, and disposal facilities.
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intended that amounts equivalent to the revenues from this tax be
deposited into the Post-closure Liability Trust Fund.

For ,purposes of the post-closure tax, the term hazardous waste
means any waste (1) having the characteristics identified under sec-
tion 3001 of-the Solid Waste Disposal Act, as in effect on December
11, 1980 (other than waste the regulation of which had been sus-
pended by Congress on that date), and- (2) which is subject to re-
parting and- recordkeeping requirements under the Solid Waste
Disposal Act as in effect on that date. Qualified hazardous waste
disposal facilities are facilities which have received a permit or
been accorded interim status under the Solid Waste Disposal Act.

The post-closure tax applies to the receipt of hazardous waste
after September 30, 1983. However, if as of September 30 of any
calendar year after 1983, the unobligated balance of the Post-clo-
sure Liability Trust Fund had exceeded $200 million, no tax would
have been imposed during the following calendar'year. Further, au-
thority to collect the tax terminates (1) should cumulative receipts
from the petroleum and chemical taxes described in the previous
section reach $1.38 billion, or, (2) if earlier, after September 30,
1985 (sec. 303 of CERCLA).

B. Non-tax Provisions
1. General provisions

The Comprehensive. Environmental Response, Compensation and
Liability Act of 1980 (CERCLA) provides a statutory scheme to
insure prompt response to and cleanup of releases of hazardous
substances. The burden of paying for such actions is placed on the
responsible party or, where the responsible party cannot be identi-
fied or held liable, on producers and users of the chemical feed-
stocks generally associated with the production of hazardous sub-
-stances. In general, the law is designed to allow a governmental re-
sponse to proceed where necessary, with the parties legally respon-,
sible for the release of hazardous substances later being held liable
(without regard to fault) for damages and costs resulting from the
release. To accomplish this, CERCLA created the Hazardous Sub-
stance Response Trust Fund ("Superfund"), to be financed by a
combination of special environmental taxes and Federal appropria-
tions and to be available' for response actions and certain related
liability claims.

Under CERCLA, the President is authorized, in the case of a re-
lease or threatened release of a hazardous substance or a pollutant
or contaminant into the environment, to take whatever removal,
remedial or other response action he determines to be appropriate
under the National Contingency Plan (originally contained in the
Clean Waster Act but subsequently revised to ap ply to CERCLA).
Releases subject to CERCLA include a ny relle of a hazardous
substance, other than workplace releases, certain nuclear releases,
engine exhausts, and the normal application of fertilizer. Hazard-
ous substances are defined as substances identified in specified sec-
tions of the Clean Water Act, the Clean Air Act, the Solid Waste
Disposal Act, and the Toxic Substances Control Act, and those des-
ignated under CERCLA. Hazardous substances do not include pe-
troleum (unless specifically designated as hazardous under these
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laws), or natural or synthetic gases.. The Environmental Protection
Agency: (EPA) is authorized to designate additional substances as
hazardous if they present substantial danger to the public health
or welfare or to the environment.

CERCLA required the Federal government to develop a national
list of sites (the. National Priorities List) which are serious enough
to require remedial action. This National Priorities List is required
to include the 400 most hazardous sites, And is required to be up-
dated annually. In compiling this list, the EPA identifies and eval-
uates hazardous sites, beginning with, a preliminary assessment of
available information and proceediIjwhere appropriate) to an
actual site inspection. The sites are then ranked according to crite-
ria relating to relative potential danger from the release or threat-
ened release of hazardous substances into the air, surface water, or
groundwater at the site, with the highest ranking sites being se-
lected for the National Priorities List.

Sites which are listed, on the National Priorities List are eligible
for EPA long-term cleanup actions, using money from the Super-
fund. The State in which the site is located generally is required to'
pay 10 percent of the capital and first-year operating costs of a re-
medial action (50 percent or greater for State or locally owned or
operated sites) and 100 percent of the operating costs in subsequent
years.

As an alternative to proleedin4 with a Superfund-financed clean-
up, the EPA has authority, under section 106 of CERCLA, to initi-
ate enforcement actions (including civil action and administrative
orders) to compel responsible parties to finance cleanup activities.-
The EPA also has broad authority to enter into negotiations with
responsible parties regarding voluntary cleanups or cash- settle-
ments. The availability of these alternatives (i.e., negotiation,"en-
forcement, and Government-funded cleanup) is intended to permit
a larger number of sites to be cleaned up than would be possible
using any one method.

If a governmental cleanup ig initiated, the EPA has further-au-
thority to allow the State to take a lead role in site response (coop-
erative agreements) or (if EPA takes the leading role) to follow var-
ious long-term cleanup strategies. The EPA also may initiate ,re-
moval actions includingg -removal of hazardous substances, evacu-
ation of affected persons, and other. emergency measures) to pre-
vent immediate and significant harm to human life, hbalth,or the
environment.

In addition to the cost of cleanup applications, there is author-
ized to be paid out of the Superfund certain unsatisfied claims for
damages resulting from the release of hazardous substances; claims
for injury to, or destruction of, natural resources owned or con-
trolled by the Federal or State governments; and specified costs re-
lating to, site response or resource restoration. Payment of these
claims by the Fund transfers to the Fund the right of the claimant
to sue the party responsible for releasing -the hazardous substance;
thus, Fund representatives may attempt to recover claim payments
from the responsible party or parties. There is no general provision
for private damage claims against the-Fund. -



2. Liability provisions
Section 107 of CERCLA imposes liability for cleanup costs in-

curred under the National Contingency Plan, and for costs associ-
ated with natural resource damages, on any person who is or was
the owner or operator of a site or the generator or transpoiter of
hazardous substances released into the environment. A strict liabil-
ity standard (i.e., regardless of negligence) applies, and only limited.
defenses (including acts of war, acts of God, and acts of independ-,
ent third parties wh,"-re the defendant exercises due care) are al-
lowed. No liability arises with respect to releases permitted under
provisions of existing Federal laws or the application of registered
pesticides.

Liability under CERCLA is generally limited- to $50 million per
release, allowing owners and operators more readily to obtain. in-
surance for their ability. In addition, owners and operators of ves-
sels and offshore facilities are required to maintain evidence of fi-
nancial responsibility, and the President is authorized to provide fl-
nancial responsibility requirements for onshore facilities beginning
in 1985.

Te amounts recovered under these liability provisions are de-
posited in the Superfund. CERCLA also provides for certain penal-
ties and punitive damages which are to be deposited in the fund:
These include punitive damages of up to three times the amount of
costs, incurred as a result of the failure without sufficient cause, by
a person liable for a release or threatened release of a hazardous
substance, to provide proper removal or remedial action upon order
of the President pursuant to the Act.

- CERCLA also. authorizes creation of ari Agency for Toxic Sub-
stances and Disease Registry to improve data collection and other-
wise assist in matters concerning toxic substances and human
health.

3. Related statutes
Resource Conservation-and Recovery Act

The Resource Conservation and Recovery Act (RCRA) (Title II of
the Solid Waste Disposal Act) provides for the regulation and con-
trol of operating hazardous waste disposal facilities, as wellas-the--
transportation, storage, and treatment of these wastes. Pirmits are
required for treatment, storage, and disposal facilities. The--Envi-
ronmental Protection Agency may sue to require cleanup of an
active or inactive disposal site if the site is posing an imminent and
substantial hazard to public health and if there is a known respon-
sible party. However, this provision does not provide funds for
cleanup of hazardous waste disposal sites when th6 owner is un-
known, is not responsible, or is financially unable to pay for these
costs.

The Hazardous and Solid Waste Amendments of 1984 (P.L. 98-
616) made various amendments to RCRA. These include: prohibi-
tions against the land disposal of specified types of waste (subject to
certain EPA determinations) and against the placing of noncon-
tainerized or bulk liquid hazardous waste in landfills; minimum
technological standards and groundwater monitoring requirements
for land disposal sites; special rules for generators -generating be-
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tween 100 and 1,000 kilograms of hazardous waste per month, and
a ban on underground injection near an underground source of
drinking water (with an exemption for RCRA and CERCLA clean-
ups). The 1984 amendments also included a new regulatory pro-
gram for underground storage tanks.

Federal Water Pollution Control Act ("Clean Water Act"),
Section 311

Section 311 of the Federal Water P9llution Control Act (33 U.S.C.
1831) established a $35 million revolving fund maintained by fines,
penalties, and appropriations of general revenue. The fund may be
used for cleanup Of releases of oil into navigable waters and resto-
ration of accompanying natural resources. The Act also establishes
strict joint and several liability pertaining to responsibility for
cleanup eXpenses, and authorizes the fund to seek reimbursement.
from parties who release oil or designated hazardous substances
into navigable waters 1 o0

' Special oil spill compensation funds were also created under the Trans-Alaska Pipeline Au-
thorization Act (TAPPAI (43 U.S.C. sec:-1651)(maximum $100 million fund), the Outer Continen-
tal Shelf Amendments of 1978 (43 U.S.C. sec. 1331) ($200 million fund), and the Deep Water Port
Act of 1974 (33 U.S.C. sec. 1502) ($100 million fund), to compensate for damages from specified
categories of oil spills. These funds are financed by per barrel fees on certain oil. Collection of
the fee under the Deep Water Port Act was suspended by P.L. 98-419 (the Deep Water Port Act
Amendments of 1984).
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lil OPERATION OF SUPERFUND PROGRAM UNDER
- >- PRESENT LAW

A. Superfund Program Activities
Since the Superfund program started operating in 1981, it has

been involved mainly in conducting emergeIncy responses ("removal
actions") and in identifying and evaluating abandoned waste sites
in Order to implement long-term cleanup ("remedial action").-As of
the end of fiscal year 1984, the Environmental Protection Agency
(EPA) had identified 18,884- potentially hazardous sites in' the
United States. As-shown in Table 2, preliminary assessments were
completed at 10,767 of these sites (57. percent). Of the sites assessed,
investigations were completed at 3,601 sites, and 546 were subse-
quently plac-d on the National Priorities List (NPL) based on' their

.high degree of hazard. The EPA estimates, assuming current rank-
ing criteria, that between 1403-,and 2,200 sites will ultimately be
added to the NPL.

Table 2.-Status of Potentially Hazardous Waste Sites
(Number of sites)

" Through Projected
Site status fiscal Low Middle High

year 1984 estimate estimate estimate

Listed in ERRIS ................. 18,884 22,000 NA NA
Preliminary assessment ......... 10,767 15,200 NA NA
Site investigation .................... 3,601 * 4,285 NA NA
National Priorities List 2 546 1,403 1,800 2,200

AThe Emergency- Remedial and Response Information System (ERRIS) is an
inventory of potentially hazardous sites maintained by the EPA.

2The Natiotial Priorities List contains sites determined to require remediation.
An additional 244 sites were prbposed for listing in October 1984, and another 26
sites were proposed in April 1985.

Source: U.S. Environmental Protection Agency.

As shown in Table. 3, of the 546 sites on the NPL, the EPA antici-
pates beginning initial remedial cleanup measures at 87 sites and
completing; cleanup at 15 sites by the end of fiscal year 1985. The
EPA has implemented more removal actions (which are -generally
less expensive and shorter term) than it has remedial actions. By
the end of FY 1985, the EPA anticipates completing -576 removal
actions.
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Table 3.-Superfund Program Activities
[Fiscal years)

Action 1981 1982 1983 1984 19851 Total
1981-85

Remedial: 2

Preliminary
assessment .......... 2,454 3 2,454 1,891 3,968 5,215 15,982

Site inspection ........ :1870 3 870 550 1,311 1,380 4,981
Feasibility study:

Program-lead ..... 20 30 84 97 .69 300
Enforcement- -

lead ................ . 0 0 23 36 35 94
Remedial design ..... 5 - 5 6 18 64 98
Remedial action .... 1 22 19 20 25 87
Completion .............. 0 5 1 0 9 15

Removal: 4

Completion:.. .......... 20 63 102 202 189 576
Projected.

2 Number of sites.
3 Estimate.
4 Number of actions.
Source: U.S. Environmental Protection Agency.

. . B. Hazardous Substance Response Trust Fund

Outlays
Funding for remedial and removal actions comes from the Super-

fund. As a result of the long start-up time required for planning
site remediation projects, outlays from the Superfund have been
substantially less than, receipts. As shown in Table 4, outlays
through fiscal year 1984 were $520.7 million, about 45 percent of
the $1,151.7 million received by the Fund in this period.

No claims for injury to, 6r destruction or loss of, natural re-
sources have yet been paid by the Fund. However, 57 claims for
such damages, totaling $2.7 billion, have been submitted by four
States to EPA. EPA has rejected the claims because they have not
been presented to the responsible party and a restoration plan has
not been prepared as required by CERCLA. These claims are-cur-
rently the subject of litigation.
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Table 4.-Superfund Accounts, Fiscal Yeirs 1981;-84
(In millions of dollars]

Item 1981 1982 1983 1984 Total,
1981-84

Receipts ................. 145.0 307.4 331.6 367.7 1,151.7
Transfer from Coast Guard .,. .6.7 0 0 0 6.7

Excise taxes ... ......... 127.9 244.0 230.2 261.2 863.3
Appropriations I'rom gener-

a! fund .............................. 9.0 26.6 40.0 44.0 119.6
Interest income ...... ..... 1.3 34.5 61.0 59.0 ' 155.8
Recoveries ......... . ..... 0 2.3 0.4 3.4 6.14

Outlays . ..................... 8.0 79.6 147.8 285.3 520.7
End of year cash balance ........... 136.9 364.8 516 6.17.6 NA
Budget obligation ........................ 40.3 180.7 230. 46%.6 1916"8

Removal and remediation ...... k7 149.0 175.9 -366.7' 722.3
Enforcement program ............ 2.5 8.4 17.7 26.7 55.3
Research and development;... 4.7 13.8 6.8 10.2 35.5
Managementt. ......................... 2.3 9.5 11.4 17.2 40.4
Interagency ................... ..... 0 0 18.4 44.8 63.2

Unobligated balance .............. 104.8 231.5 319.7 227.0 NA

SouS: .(1) Dept. of Treasury, Treasury Bulletin, First quarter, Fiscal 1985, p.
-- -21 ;(2) U.S. Environmental Protection Agency..

Receipts generally
The primary -.ource of Superfund revenue has been the excise

taxes on petroleum and 42 chemicals ("feedstock tax") enacted in
1980. In addition to the excise taxes, appropriations from general
revenues provided abotit 10 percent of the Superfu~d's financing in
the first, four years of operatiQn. Interest income has become an in-
creasingly important source of revenue as the Fund's- balance has
increased (due to receipts in excess of outlays).

When the Superfund was enacted, it was envisioned that colltc-
tions from parties responsible- for hazardous waste -sites would re-
plenish the Trust Fund. However, cost recoveries have been small,
with only $6.1 million collected through September 1984. Cost re-
covery proceedings are generally initiated after remediation is 'com-
pleted and total costs are known. The EPA estimates that cost re-
covery actions will generate $32 million in fiscal year 1986, $55 mil-
lion in 1987, $85 million in 1988, $115 million in 1987lan-d$190
million in 1996'.

Part of the cost of. cleaning Superfund sites is paid by responsible
parties directly, under consent orders and settlement agreements
with the EPA, and is not recovered by the Superfund. Ab,.shown in
Table 5, private parties have agreed to expend $364 million on haz-
ardous waste,.site cleanups, of which $297 million involved sites on
the National Priorities List. .
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Table 5.--Hazardous Waste Site Settlements and Unilateral Orders
in Compliance

[Value in millions of dollars]

Site 1980 1981 192 1983 1984 1985' Total
1980-85

National
priorities
ist .................. 0 34.0 i2.- 99.9 146.5 4.3 296.6

Other ......... 0.9 19.9 7.9 9.3 23.4 4.9 67.3
Total ........... 0.9 53.9 20.4 108.6. 169.9 9.1 363.9

'Through March 1985.
Source: U.S. Environmental Protection Agency.

Chemical feedstock and petroleum taxes
-The chemical feedstock and petroleum excise taxes have generat-

ed about three-quarters of the Superfund receipts, although tax
revenues are running 20 'percent less than the $307 million per
year rate projected in 1980. The shortfall is in part due to the econ-
omy-wide recession in the early part of the -period in which the
taxes have. been effective. Excise tax liability has increased -t $71
million per quarter, in the first two quarters of fiscal year 1984,
after declining to $57 million per quarter in fiscal year 1983 (see
Table 6). As shown in Table 6, the portion' of the excise taxes gener-
ated from each category (petrochemicals, inorganic chemicals, and
petroleum) has been extremely stable, and is remarkably close to
the original estimate (65 percent from petrochemicals, 15 percent
from inorganic chemicals, and 20 percent from petroleum).



Tabye 6.-Revenues from Feedstock and Petroleum Taxes1

/l / [Dollar ainounts in millions]

iscal year-

Taxable sbntance 191 quarterss Ill-IV 1982 quarters I-IV 1983 quarters l-IV 1984 quarters I-1l Total fiscal years.
1981-841

"/$%$ $ $ $%

Petrochemicals .............. / 86 66.2 157 65.6 150 66.1 98 69.0 501 66.7
Inorganic chemicals .... 24 18.8 42 17.4 40 17.6 23 16.2 128 17.0
Petroleum .................... 19 14.9 39 16.4 36 15.9 20 14.1 118- 15.7
Unallocated........ 0 0.0 1 0.6 1 0.4 1 0.7 4 0.5i

Total .......... 129 100.0 239 100.0 227 100.0 142 100.0 751 100.0

Quarterly /
average .... ...... 65 .................... 60 .......... 57 .......... 71.......... 63 ..............

'In these data, excise-taxes are allocated to the fiscal quarter in which the liability arises (which may be earlier than the quarter in
which Treasury receives payment).

Source: Dept. of Treasury, Internal Revenbe Service, SOI Bulletin, Vol. 3, No.2, (Fall 1983), pp. 31-34; and updated information from the
Statisfic of Income Branch of the IRS.

. .... I

I
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The Internai Revenue Service estimates that the excise taxes, as
'of March 1984, were paid by 611 companies. Although the average
annual chemical-feedstock tax liability for 1983 was approximately
$0.5 million per taxpayer, most of the revenue is collected from a
small number of companies with very large production volumes.-
From June 1981 through March 1984, the 10 largest payers of the
excise taxes accounted for approximately 47 percent of the total
*-tax liability.

* i

0 '
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IV. SUMMARY OF S. 51, AS REPORTED BY THE COMMITTEE
ON ENVIRONMENT AND PUBLIC WORKS

In general -

S. 51, as reported by the Committee on Environment and Public
Works on March 7, 1985 (S. Rep. No. 99-11, filed on March 18,
1985),'extends the Superfund for five years (through September 30,.
1990) .t Ian aggregate ending level of $7.5 billion, ,including tax
revenues of $6.47 billion and general revenues of $1.63 billion. Al-
though not containing a full revenue title, S. 51 specifies that an
exemption from the chemical feedstocks tax (sec. 4661) is to be al-
lowed for substances used to produce animal teed.11

Reauthorization provisions
As reported by the Committee on Environment and Public

Works, S. 51 would extend and expand the Supef-rand program for
5 years at -:total cost of $7.5 billion. Several provisions of the legis-
lation would. Ve likely to have a significant cost impact. These in-

aCtlde the folld~ving provisions:
Scope of prtram. -The bill clarifies that the President should

give primary attention in using Superfund proceeds to releases
which present a public health threat, and specifies types of releases
which are not covered by the Superfund, including certain contami-
nation of -groundwater resulting from natural causes. A special
"savings clause" allows the President to respond to any release or
threatened release, despite these exclusions, in emergency cases.

Cleanup standards.-The bill expressly defines the standards to
be applied in cleaning up Superfund sites, requiring at a minimum'
that human health and the environment be protected by such
cleanups. The specific remedy at, any site is left to a case-by-case
determination. How ver, the bill specifies that permanent solutions
(e.g., treatment) are referred to shorter-term response (e.g.,
containment of hazardous waste).

Limits on removal actions.-The bill would expand the criteria
under which the general'$1 million and one-year (formerly 6
months) duration limits on removal actions may be exceeded, 'al-
lowing these limits to be exceeded whenever appropriate to achieve
a permanent remedy.

Operation and maintenance costs.--The bill would require that
when the remedial action is pumping and treatment of contaminat-
ed ground or surface waters, the Superfund must provide 90 per-
cent of operation and maintenance costs for a period of 5 years (as
opposed to 1 year under the current policy). !

"A proposed revenue amendment to S. 51, introduced by Senatqr Stafford and including ppe-
4- cifictax- proposes,, is discuss in Part VI.
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* Health studies and toxicological profiles.-The bi|! would estab-_
lish a program for conducting health studies at Superfund sites and
for requiring health effects research on selected toxic chemicals for
which there is inadequate data. This program is authorized at a
minimum appropriation level of $50 million per year, or a 5-year
total of $250 million. The bill further mandates establishment of a
hazardous substance inventory for Superfund sites.

State credit for past expenditui'e.- ---Th-Vb'l-w6uld-Allwa-State-
to receive a credit for pre-Superfund expenditures against the law's
required: tcost-sharing requirement. Additionally, where the State
enters into a. cooperative agreement with respect to a site on the
National Priorities List, the State could receive credit for certain
costs incurred prior to any obligation of Federal Funds.

Victims'assi~tance. -The bill would establish a 5-year, five State
demonstration-jrogram to provide assistance to the victims of haz-
ardous wastes and toxic chemicals. It is authorized to a funding
level of $30 million per year, or $150 million over a period of 5
yeqrs; the funding source would be the general revenue aUthoriza-
tion described above.

In addition to these. provisions, S. 51 includes several procedural
and enforcement changes, including increased penalties; a provi-
sion for real estate liens against certain responsible parties; and a
provision that civil or administrative actions be allowed to be com-
pleted before contribution suits between responsible parties may
proceed. The bill also requires an opportunity for public comment
before remedial actions-are taken or settlements agreed to, and
allows citizen suits to enforce CERCLA requirements and to seek
the performance of nondiscretionary duties by EPA.
Trust fund provisions

S. 61 would modify the present law trust fund provisions to au-
thorize appropriations of up to $206 million per year for fiscal
years 1986 through 1990 from general revenues. The bill would
retain all present-law expenditure purposes, including natural re-
source damage claims; as under present law, such claims could not
exceed 15 percent of amounts appropriated to the fund. S. 51 Would
further limit the authority to collect Superfund taxes during-the 5-
year period beginning October 1, 1985, to $6.47*billion.

N
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V. DESCRIPTION OF ADMINISTRATION PROPOSAL (S. 494
AND S. 972)

A. Overview
The Administration proposal 12 would extend the Superfund

through September 30, 1990, and provide a projected $4.5 billion in
tax revenues to the fund during the extension period. These reve-
nues would be derived primarily from (1) an extension of the taxes
on petroleum and feedstock chemicals under present law, and (2) a
tax on the treatment, storage, disposal, and export of hazardous
wastes ("waste management"," tax), effective October 1, 1985. The
waste management tax is intended to raise approximately two-
thirds of the tax revenue under the proposal, and the rates of this
tax would be adjusted (if necessary) to-cover shortfalls in overall
Superfund revenues during the extension period, No money would
be made available to the Superfund from general revenues. Ap-
proximately $800 million of additional ,Fund income is projected
from interest,'cost recoveries, and fines, for total 5-year-reyenueof
$5.3 billion.

The Administration proposal .would delete natural resources
damage claims as a permissible use of the Superfund, impose
benchmark cleanup standards for Superfund sites, and make vari-
ous further changes affecting the use of fund proceeds; No specific
schedule for cleanup activities would be provided.

B. Hazardous Substance Superfund

Under the Administration proposal, the Hazardous Substance
Response Trust Fund officially would be renamed the "Hazardous
Substance Superfund," and would be placed in the trust fund sub-
title of the Internal Revenue Code. The Secretary of the Treasury
would continue to manage the fund and to report annually to Con-
gress on the financial condition and operations of the fund (Code
sec. 9602). The substantive trust fund provisions would generally be
the same as under present law, with the following modifications.

First, under the proposal, waste management tax revenues (tech-
nically, amounts equivalent to these revenues) would be added to
present law Superfund revenue sources. ' 3 Also, the balance of the
Post-closure Liability Trust Fund, as of September 30, 1985, would
be transferred to the Superfund, in conjunction with the repeal of
that Trust Fund (described below).

2 The propoa has been ihtroduced by Senator Stafford, by request, as S. 494 (non-revenue
assets) and S. 972 revenuee aspects).

Present law revenue sources include the petroleum and feedstock chemical taxes (Code secs.
4611 and 4661), amounts recovered on behalf of the fund under CERCLA (as arn.rnded), all
moneys recovered or collected under section 31 lbx6xB) of the Clean Water Act, and penalties
and punitive damages urider the appropriate sections of CERCLA.

48-076 0 - 86 - 2
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Second, the proposal would deiete, natural resource damage
claims (section 111(b) of present/law CERCLA) as a permitted ex-
penditure purpose. This .would leave three permitted expenditure
purposes for the Superfund: (1) response costs;-(2) related costs-de-
scribed in section 111(c) of-CERCLA; and (3) compensable but unsa-
tisfied claims under section 311 of the Clean Water Act.

Third, as under present law, the Superfund would be allowed to
borrow from the Treasury, as repayable advances, amounts not ex-
ceeding estimated revenues during the next 12 months; however,
such advances would n6t be limited (as they are under present'law)

.•e to catastrophic spills. All such advances 'would be required to be
repaid on or before September 30, 1990.

The amended trust fund provisions would be effective on October
1, 1985.

C.Tk.ax Provisions
1. Taxes on petroleum and feedstock chemicals -

The Administration proposal would continue the taxes on petro-
leum (Code sec. 4611) and feedstock chemicals (sec. 4661), at their
present law rates, through September 30,1990.

A special rule would provide for suspension or termination of
eaeh-of these taxes if, on September 30, 1988 or 1989: (1) the unobli-
g~tted Superfund balance exceeds $1.5 billion, and (2)'the Treasury,
after consulting with EPA, determines that this balance will
exceed $1.5 billion on the following September 30th if neither of
these taxes or the waste management tax (described below) are im-
posed during the intervening year. If these conditions are met, the
tax would be-suspended for one year following the date of the de-
termination. Authority to collect the petroleum; feedstbck, aand-
waste end taxeswould expirewhen and if Superfund receipts from
sources (including tax revenues, interest, recoveries, and fines)
total $5.3 billion.
2. Waste management tax

Imposition of tax
Under the Administration proposal, a, tax would be imposed on

(1) the receipt of hazardous waste at a qualified hazardous waste
management unit, (2) the receipt of hazardous waste for transport

'from the United States for the purpose of ocean disposal, and (3)
the export of hazardous waste, from the United States. The term
"hazardous waste" would mean any waste listed or identified
under section 3001 of the Solid Waste Disposal Act (SWDA), as
amended. (This portioqof theSWDA is'also known as the Resource
Conservation and Recovery Act (RCRA).) The Treasury,-in consul-
tation with EPA, would-q)escribe rules relating to the imposition
of tax, if any, on wastes Ist6& under the SWDA after the date of
enactment.

For ,purposes of the tax, a qualified hazardous waste manage-
mnt unit is defined as (1) the smallest area of land on or in which
h- azardous waste is placed or, (2) a structure on or in which hazard-
ous waste is placed, provided that such area or structure isolates
hazardous waste within a qualified hazardous waste management
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facility and is required to obtain interim status or a final permit
under Subtitle C of the SWDA. A qualified waste management fa-
cility is defined as any facility (as defined under Subtitle C of the
SWDA) which has received a permit or has been accorded interim
status under section 3005 of the SWDA (or an equivalent State pro-
gram authorized under section 30,06 of that Act). This distinction
between units and facilities means that tax would not necessarily
be imposed at qualified facility until hazardous waste is received at

-- -....... a-specifie unit--that- isolates hazardous -wastes withih--th--vVrall fa-
cility.
. The terms "treatment", "storage", and "disposal" would be de-

fin'ed as in section'1004 of the SWDA. The term "ocean disposal"
would be defined as the incineration or dum ping of hazardous
waste over or into ocean waters or certain waters described in the
Marine Protection.Research and Sanctuaries Act of 1972.

Tax rates _

Statutory rates:-The Administratiop's proposed waste manage"
ment tax Would be imposed at two distinct rates, depending on the
treatment or disposal method 'employed for the hazardous waste.

For hazardous waste received in a- landfill surface impoundment,
waste pile,.or land treatlnent.unit 14 (that meets the definition of a
qualified haardous management unit), the tax would be imposed
at a rate of $9.80 per ton for fiscal year 1986. ,This rate would be"phased up" in each succeeding fiscal year;, reaching a maximum
rate of $16.32 for fiscal year 1990 -as well as any 1991 extension
period (dtOaUFs-d below).

For hazardous wastq exported from the United States, received
for'transport from the United States for purposes of ocean disposal,.
or received at a qualified hazardous waste management unit other
than a landfill, surface. Impoundment, 'waste pile, or land treat-
ment unit, the tax rate would be $2.61 per ton for fiscal year 1986,
phasing'up to $4.37_ per ton in fiscal .1990 (and any 1991 extensionperiod). - ,

Rate adjustments.-Ih additionto the phase-up of rates described
above the Administration proposal calls for adjustments in the
waste management tax rates, beginning in 1988, to cover any short-
falls of Superfund revenues from all sources (including the petrole-
um, feedstock and waste end taxes, recoveries, penalties, and inter-

- estL. These adjustments would be made according to a series of stat-
utory formulas. Each fiscal year of the reauthorization period, ag-
gregate Superfund revenues would be compared to preset "'project-
ed revenue amounts" (see Table 7). The waste management tax-
rates would th n be increased, beginning in -1988, to cover overall -

Superfund revenue shortfalls for the'year which is two years earli-
er than the year in question (i.e., 1988 tax rates would compensate
for 1986 shortfalls, and so on), with a final adjustment in 1990-91
in order to meet the original 5-year revenue targets. The formulas
in theAdministration proposal are intended to ensure that revenue
targets are met, without delegating authority to Treasury to read-
just the tax rates.

1 These terms would be defined as under EPA regulations issued pursuant to sections 3004
and 3005 of the SWDA.
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Table 7.-P'ojected Superfund Revenues For Purpose-of
Implementing Rate Adjustments Under Administration Proposal

Projected
overall'

Fiscal year - - Superfund
revenues
(millions)

1986 ............... ........................... $978
1987........................... . . ........... 9891988 .............. .... ... ..................... ............ ........................ 4.............. 1,03 5
1990 ......................................... 1,093
1991 ........................... ............... 1,205

As a final measure, to achieve revenue targets, the proposal
allows for a maximum 6-month extension of the tax, at 1990 rates,
if aggregate receipts for the period from October 1, 1985 through
September 30, 1990 are less than $6.2 billion.

Exemptions
Two full exclusions from the waste management tax would be

provided under the Administration prqposal-First, an exclusion
would be provided for the treatment, storage, or disposal of any
hazardous waste pursuant to a-removal or remedial action under
CERCLA, where (1) the response action has been selected or ap-
proved by EPA, and (2) the release, or threatened release, of the
substances which caused the response action occurred before Octo-
ber 1, 1985. Second, hazardous waste generated at a federal facility,
and subsequently received at a qualified hazardous waste manage-
ment unit or exported from the United States, would be exempt
from tax. The Administration proposal does not provide an exemp-
tion for the treatment of hazardous -wastes.

"Procedure and administration
Imposition of tax.-Generally, the tax would be imposed on the

owner or operator of a qualified hazardous waste management
unit. In the case of ocean disposal, tax would be imposed on the
owner or operator of the vessel or aircraft that disl-ses of hazard-
ous waste in or over the ocean. In the case of export, tax would be
on the exporter of hazardous waste.

Credit for tax paid.-The proposal includes a mechanism for
credits or refunds where tax is paid with respect to hazardous
waste and the waste is subsequently received at another qualified
unit, received for transport for ocean disposal, or exported from the
United States (i.e., where a second taxable event takes place). The
amount of this credit is limited to the product of (1) the lesser of (a)
the quanitity of hazardous waste transferred, or (b) the quantity of
hazardous waste on which the tax was previously paid, multiplied
by (2) the lesser of (a) the rate of tax payable by the party receiving
the hazardous waste, or. (b) the rate of tax previously paid on the
waste. These limitations prevent a refund for an amount greater
than the tax originally paid.



31

Credits or refunds would be made, without interest, to the person . ..
who paid the original tax, following the same procedures as Would
be used for overpayments of tax.
. Infdrmaton repo&tUng.--Persons subject to the waste management
tax would be required to submit to the Treasury such information

- as may be required in regulations, including (but not limited to) in-,
formation which is required to be-prdided'to ,EPA under the
SWDA. A penalty of $25 per day (but not to exceed $25,000) would
be-imposed for-failure to provide such inf0riji~ion, uniees it is
shown that such failure is due to reasonable cause and not due to
willful neglect. The proposal specifies that this is in addition to any
other penalty provided by law.

Effective date
T he waste management tax would be effective for hazardous

waite received or exported after September 30, 1985.
-- Termination date
The tax would expire after September 30, 1990, unless the Treas-

ury determines that total Superfund receipts for the period October
1, 1985 through September 30, 1990 are less then $5.2 billion. In
that case, the tax would terminate no later than March 31, 1991 (at
'the-1990 rates). Authority to collect the tax (together with the Pe-
troleum and feedstock chemical taxes) would expire earlier than
September 30, 1990, when and if Superfund receipts during the re-
authorization period (including interest and recoveries) total $5.3
billion.

J ....- D. Repeal of Post;closure Liability Tax and Trust Fund

The Post-closure Liability Trust Fund and the Associated waste
disposal tax (Code secs. 4681 and 4682) under present law would be
repealed, effective October 1, 1985. Amounts in the Post-c osure
Trust Fund at that time would be transferred to thCSuperftind (as
described above).

E. Non-tax Provisions Affecting the Hazardous Substance
Superfund

In addition to the tax and trust fund provisions described above,
the Administration proposal would make various changes in the
non-tax portions of CERCLA. Aspects of the proposal most likely to
affect the uses of Superfund proceeds include the following mat-
ters: .

Scope of activities.-As under present law, the proposal would
concentrate Superfund resources on hazardous waste sites (princi-
pally, abandoned and uncontrolled sites); municipal and industrial
waste sites with problems; and sites governed by RCRA but-owned
by insolvent companies. However, the proposal also includes a
"safety valve" allowing the President to direct response to any
emergency hazardous substance release using Superfund proceeds.

Cleanup standards.-The proposal would establish benchmark
cleanup standards for Superfund sites. In general, these standards
set levels of protection equal to those established by other environ-
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mental statutes, and are intended to promote permanent cleanup
solutions at Superfund sites.

State responsibilities.-The State "matching share" of capital
cleanup costs would be increased from 10 to 20 percent (from 50 to
75 percent for State-operated sites). However, the proposal would
also allow States to enact taxes similar to the $uperfund taxes (this
is preemptes under present law), and allow certain State enforce-

.. . meant Costs to be eligible for funding.
.Enfoiern-eet.--Enforcement provisions would be strengthened-in------

several ways, including an increase in civil and criminal penalties;
a provision for imposition of real property liens on responsible par-
ties; and delay of contribution suits between potentially liable par-
ties until after enforcement actions are judged or settled.

Community involvement.--The proposal includes a statutory re-
quirement that affected citizens be-notified of proposed cleanup ac-
tions, and be given an opportunity to comment.
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VI. OTHER SENATE BILLS RELATING TO FINANCING OF,-
SUPERFUND

A. S. 14 (Sens. Moynihan and Bentsep)-"Hazardous Substance
Response Act of 1985"

Overview
S. 14 ("The Hazardous -Substance Response Act of 1995"), intro _

- d ced by -enart-r- M h-y-iihan and Bentsen, wouid impose a "waste
end" tax designed to raise approximately $1.5 billion of Superfund
revenues over a five-year period. The tax would be imposed on four
different categories of hazardous waste, depending on the method
of disposal or storage used for managing the hazardous waste, and
would provide an exemption for hazardous waste'treatment facili-
ties. The tax imposed by the bill is intended to be an additional,
rather than an exclusive, source of revenues for the Superfund.
Imposition of tax

The bill would impose a tax on (1) the receipt of a hazardous
waste for 'disposal at a qualified hazardous waste disposal facility,
or (2) the long-term storage of a hazardous waste in a qualified haz-
ardous waste storage facility. Long-term storage would be defined'
as storage for one year or more. 15 - .

Hazardous waste subject to -the tax would 'include any waste
which is.identified 'or listed under section 3001 of the Solid Waste
Disposal Act (SWDA) as in effect on the date of enactment of the
bill, other than waste the regulation of which has been suspended
by Congress, and which is subject to recordkeeping requirements
under sections 3002 and 3004, of that Act. The tax would not apply
to any wastes which are exempt, from regulation as a hazardous
waste under section 3001 of the SWDA as of the date of enactment.
If any waste is subsequently determined by EPA to pose a potential
danger to human health and the environment following studies
under section 8002 of the SWDA, and if EPA promulgates regula-
tions for the disposal of such waste, then the bill directs EPA to
transmit to Congress a recommendation for imposing tax on the
disposal or long-term storage of such waste. Tax would actually be
imposed only when authorized by legislation. 1"

Qualified hazardous waste storage facilities would include 'any
storage facility, waste pile, or surface impoundment- permitted or
accorded interim -status under section 3005 * of the
SWDA.'6 Qualified hazardous waste disposal. facilities would mean

tFor purposes of this rule, in the case of fungible waste, the last waste placed in a facility
would be presumed to be the first waste removed (i.e., LIFO accounting).

"The terms "waste pile" and "surface impoundment" would be defined by reference-t the
SWDA.
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any disposal facility permitted or accorded interim states under
section 3005 of the SWDA, section 102 of the Marine Protection,
Research and Sanctuaries Act, or part C of the Safe Dripking
Water Act.

For purposes of the tax, the term disposal would mean the-dis-
charge, deposit, injection, dumping, or placing of any hazardous
waste into or on any land or water so that such hazardous waste
may enter theeavironment.

Tax would not be imposed on hazardous waste that is "treated".
within :one year after receipt at a hazardous waste facility. Treat-
ment is defined as any method, technique, or process designed to
change the, physical, chemical, or biological character or oomposi-
tion of any hazardous waste so as to convert-it to a nonhazardous
waste. . h-ardous'

Tax would also not be imposed under the bill on the hzro
waste that is reclaimed. Reclamation includes (1) the processing of
hazardous waste to recover a usable product (or to regene ate the
waste), (2) the use of hazardous wastes as an ingredient (i cluding
an intermediate ingredient) in an industrial process, and (3) the use
of hazardous wastes as an. effective substitute-f6-I a commercial
product. Reclamation does not include the use of hazardous wastes
to produce products that are applied to the land or burned for
energy recovery..Tax would be imposed on the byproduct or residue from any
treatment or reclamation method where such byproduct or residue
itself constituted a hazardous waste.
Tax rates

Tax would be imposed on four categories of hazardous waste, de-'
pending upon the disposal or storage, method employed.

(1) Land disposal.-A $45 per ton tax rate would apply to hazard-
ous waste disposed of in landfills, waste piles, or surface impound-
ments (as defined under the SWDA).

(2) Ocean dumping or land treatment.-,A $25 per ton tax rate
would apply to hazardous waste disposed of by ocean dumping or
land treatment. Is

(3) Underground injection.-A $5 per/ton tax rate would apply to
hazardous waste which is disposed of by underground injection.

(4) Long-term stora e.-A $45 per ton tax rate would apply to
hazardous waste which is stored for more than one year.

As an alternative to the tax rates above, if the owner or operator
of a qualified hazardous waste storage or disposal facility can estab-
lish the water content of the hazardous waste deposited for storage
or disposal, the owner or operator could elect, pursuant to Treasury
regulations, to pay a tax of $50 per ton on the amount of such
waste reduced by the weight of water (i.e., on a "dry weight" basis).

"For this purpose, air and water effluents permitted by the Federal Government or by dele-
gateagenies, under the Clean Air Act or the Clean Water Act, would be treated as non-

'Land treatment is a form of disposal regulated under RCRA. This is distinct from treat-
ments as defined by the bill, which would beexempt from tax.
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Exclusions from tax
The treatment or reclamation of hazardous waste (as defined

under the bill) would generally not be subject to tax. The bill also
would provide,the following specific exclusions from otherwise ap-
plicable tax:

First, no tax would be imposed on the disposal-or long-term stor-
age of wastes in a surface impoundment which is part of a second-
ary or tertiary phase of a biological treatment facility subject to a
permit issued under section 402 of the Clean Water Act. This exclu-
sion would apply only if the facility is in compliance with generally
applicable ground water monitoring requirements for facilities per-
mitted under section 3005(c) of the SWDA.

Second, no tax would be imposed on the disposal or long-term
storage of certain wastes under the proyisions of CERCLA. This ex-
clusion would apply to (1) any waste disposed of in the course of
carrying out a removal or remedial action under CERCLA (provid-
ed that the disposal or storage is carried out in accordance with a
plan approved by EPA or the State), (2) any waste removed from a
faciity listed- on the National Priorities List, and (3) any waste re-
moved from a facility for which notification has been provided to
EPA under section 103(c) of CERCLA (relatirig to certain nonper-
mitted facilities) or 105 of CERCLA (relating to the establishment
of the~national contingency plan for the removal of oil and hazard-
ous substances).
Procedure and administration

Liability for tax.-The tax would be imposed on the owner or op-
erator 6f the qualified hazardous waste disposal or storage facility.
In the case of disposal, the tax would be imposed at the time that
the owner or operator of the facility signs (or is required to sign)
the manifest or shipping paper accompanying the hazardous waste
(in the case of onsite facilities, the time-at which the description
and quantity of the hazardous waste are entered, or required to be
entered, in the operating record).-In-the case of long-term storage,
the tax would be paid at the expiration of one year following the
date the waste was initially'stored.

In the case of hazardous waste that isr not disposed of or stored at
a qualified facility as required in applicable regulations (e.g., "mid-
night dumping ), the tax would be imposed -on the person disposing
of or storing the hazardous waste.

Credit for prior tax.-Under the bill, if a person pays tax on the
longterm storage of a hazardous waste, and the same person subse-
quently disposes of the waste, a credit would be allowed against the
otherwise applicable disposal tax for any tax previously paid on the
storage of the waste. If one person pays tax on the long-term stor-
age of a waste and subsequently delivers that waste to another
person, who is the owner or operator of a qualified disposal facility,
then a nonrefundable credit would be allowed to the first person. 19

Information reporting.-The bill would require any person liable
for tax to keep records and comply with rules and regulations es-

It For purposes of implementing these rules, in the case of fungible wastes, a "last-in first-
out" presumption would apply.
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tablished by the Treasury Department to ensure proper assessment
and collection of the tax. The Treasury Department would be di-.
recied to consult with EPA to ensure that records, statements, and
returns for tax purposes be consistent, to the extent possible, with -
reports required to be submitted to EPA under the Solid Waste
Disposal Act. As part of this coordination, the Treasury could re-
quire any generator, transporter, disposer, or storer of hazardous
wastes to suLmit to the Treasury copies of records or reports re-
quired under the"SWDA, the Marine Protection; Research and
Sanctuaries Act, or the Safe Drinkirg Water Act.
Allocation to Superfund

Revenues frO6n the tax (technically, amounts equivalent to these
revenues) would be allocated to the Superfund under the appropri-
ate provision of CERCLA:
Effective date

The tax generally would be effective for hazardous waste re-
ceived for disposal or placed into long-term storage on or after Jan-
uary 1, 1986.
Termination date

The tax imposed by the bill would expire on September 30, '1990.
Study

The bill would require 1he Secretary of the Treasury, in consulta-
tion with the EPA Administrator, to submit to Congress not later
than January 1, 1987, .nd annually thereafter, (1) a report on the
amount of revenues bei-nllected by the tax imposed by the bill,
and (2) thb Secretary's recommendations (if any) for changes in the
tax. These would includI recommended changes in order to (1)
raise the amount of revenue originally anticipated from the tax, (2)
ensure that the tax is discouraging the .environmentally unsound
disposal of waste, and (3) ensure that the tax is being collected with
maximum administrative feasibility.

B. Revenue Amendment to S. 51 (Sen. Stafford)
S. 51, as reported by the Committee on z nvironment and Public

Works, provides for a 5-year extension of the Superfund at an. ag-
gregate $7.5 billion funding level, not inqludi.ig interest and recov-
eries (discussed in Part IV above). A proposed amendment to S. 51,
introduced by Senator Stafford,20 is intended to raise this $7.5 bil-
lion over a five-year period, using the following revenue sources: (1)
an extension of the petroleum tax at a 4.5 cent per barrel rate; (2)
an expanded and (in some cases) increased tax on chemical feed-
stocks, to be indexed for inflation and including and export exemp-
tion; (3) a tax on disposals of hazardous waste as well as releases of
hazardous substances (as defined by; CERCLA) into the environ-
ment; and (4) a, tax on a corporation's 'net receipts in excess of $75
million. The amendment would further direct a study of a tax on

Io 131 Cong. Rec. S. 526 (Jan. 22, 1985). This amendment is a corrected version of an amend-
ment orginally introduced on January 3. " I
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imported chemical derivatives to complement the chemical feed-
stock tax. Total Superfund revenues also would include $206 mil-
lion per year of general revenue appropriations.

In line with proposed funding level of S. 51, the authority to col-
lect any Superfund taxes would terminate" when the aggregate Su-
perfund revenues during the -reauthorization period equalled $7.5-billion.'

Petroleum tax
The amendment would increase the present law environmental

excise tax on petroleum from 0.79 cent per barrel tax to 4.5 cents
per barrel, effective from January 1, 1985, through September 30,
1990. The tax would terminate earlier than September 30, 1990, on
any date on which the Treasury Department, in a manner to. be
prescribed by regulations, determines that the sum of amounts re-
ceived by reason of the petroleum, chemical feedstckwaste end
and corporate net receipts taxes (proposed by the amendment) will
equal $6.47 billion.
Tax on feedstock chemicals

Tax.-tes -
The amendmenti wou-ld extend and expand the present law envi-

ronmental excise tax on feedstock chemicals, so that the specified
organic and inorganic substances sold by the manufacturer, produc-
er, or importer would be taxed in accordance with the, following
table (Table 8).

Table8.--Chemical Tax Rates Under Present Law and Proposed
Revenue Amendment to S. 51

[Tax rates per ton, before any inflation adjustment)

Proposed . Proposed
Chemical substance Present law rate on sales "rate on sales

during 1985 after 1985

Organic chemicals:
Acetylene ..........................
Benzene ...... ......................
Butadiene........ ..............
B utane ..............................
Butylene ...........
Ethylene .............................Methane ..............
Naphthalene .....................
Propylene ...... ; .................
T oluene ..............................
Xylene ...................

Inorganic chemicals:
Ammonia ...........................
Antimony ..........................
Antimony trioxide ............
A rsenic ..............................

$4.87
4.87
4.87
4.87
4.87
4.87
3.44
4.87
4.87
4.87
4.87

2.64
4.45
3.75
4.45

$8.83
6.60
9.79
4.87
5.15
6.89
3.44
6.89
5.87
5.19
7.70

2.64
9.34
7.87
9.34

$10.23
8.80

10.23
5.60
6.87
9.19
3.44
9.19
7.82
6.92

10.23

3.52
9.34
7.88
9.34
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Table 8.-Chemical Tax Rates Under Present Law and Proposed
Revenue Amendment to S. 51-Continued
[Tax rates per ton, before any inflation adjustment]

Chemi'cal substance
- Proposed

Present law rate on sales
during 1985

Arsenic trioxide ...............
Barium sulfide .................
Brom ine .........................
Cadmium ...........................
Chlorine ................
Chrom ite ...........................
Chromium .........................
Cobalt ............................
Cupric oxide .................
Cupric sulfate....: .............
Quprous oxide ...................
Hydrochloric acid .............
Hydrogen fluoride ...........
Lead oxide ...............• M ercury ..............................
Nickel ...... .......
Nitric acid .................. .
Phosphorus ...............
Potassium dichromate ....
Potassium hydroxide .......
Sodium dichromate....: ....
Sodium hydroxide ............
Stannic Chloride ...............
Stannous chloride ............
Sulfuric acid ..............
Zinc chloride ...................
Zinc sulfate ...... .............

Additional organix or inor-
ganic chemicals:

Acetone ........................
B arium ..............................
Bis (2-ethylhexyl)

phthalate .....................
S'Carbon tetrachloride .......

ChlorobenZene ..................
Chloroform ...............
1,2-Dichloroethane ...........

-. ; Etylbenzene ......................
L ead ...................................
Methylene chloride .........
Methyl ethyl ketone ........
Pentachlorophenol ..........
Phenol ................................
1,1,2,2,-

Tetrachloroethane .......

Proposed
rate on sales

after 1985

3.41
'2.30
4.45
4.45
2.70
1.52
4.45
4.45
3.59
1.87
3.97
0.294.23
4.S4
4.45
4.45- -.
0.24
4.45
1.69
0.22
1.87
0.28
2.12
2.85
0.2,6
2.22"
190

0
0

0
0
0
0
.0
0
0
0
0
0
0

0

7.16
4.83
9.34
9.34
3.05
1.52
9.34
9.34
7,54
3.93
8.34
0.61
8.88
- 0

9.34
9.34

'9.50
9.34
3.55
0.46
3.93
0.59
4.45
5.98
0.55
4.663.99

8.64
0,81

8.64
8.43

27.66
25.93

4.54
" 27.33

8.27
21.61
14.26
28.59
44.95

6.05

7.16
4.83
9.34
9.34
4.07
1.52
9.34'
9.34
7.54
3.93
8.34
0.61'
8.88

0
9.34
9.34
0.50
9.34
3.55
0.46
3.93
0.59
4.45
5.98
0.55
4.66
3.99

8.64
0.81

8.64
8.43

27.66
25.93

4.54
27;33
11.03
21.61
14.26
28.59
44.95

6.05
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Table 8.-Chemical Tax Rates Under Present Law and Proposed
Revenue Amendment to S. 51-Continued

(Tax rates per ton, before any inflation adjustment]

Proposed -Proposed
Chemical substance Present law rate on sales rate on sales

during 1985 after 1985

1,1,2,2,-

Tetrachloroethene ....... 0 21.18 21.18
Trichloroethylene ............ 0 60.51 60.51
1 1,1-Trichloroethane ...... 0 .39.33 39.33
Vinylchloride... ................. 0 11.24 11.24

For each year, the rates specified in the table would-be adjusted
for inflation. In the case of organic substances, the inflation adjust-
ment for any year would be the percentage by which the average
producer price index for basic organic chemicals of the Bureau of
Labor Statistics, for the 12-month 'period ending in September of
the preceding year, *ceeds the comparable average of the index
for the 12 months, ending in September 1984. In the case of inor-
ganic substances, the inflation adjustment for any year would be
the percentage-by which the average producer price index for basic
inorganic chemicals for the 12-month period ending in the preced-
ing September exceeds-the comparable averages for the 12 months
ending fn September -1984.21

Exemptions
The amendment would retain the present law exemptions to the

tax on feedstock chemicals, and add the following two exemptions.
. Exports of taxable chemicals.-The amendment would provide
that the tax on feedstock chemicals is not to apply to feedstock
chemicals that are exported from the United'States. In particular,'
the amendment would exempt from tax any taxable Substance that
is sold by the manufacturer or producer for export, or for resale to
a second purchaser for export. If the purchaser cannot certify in
advance that a substance will be exported, or if a tax has otherwise
been paid on the exported substance, the person who paid the tax
could claim a refund or credit (without interest) for the amount of

-,the tax previously paid; such person would be required to repay the
tax to the exporter or to obtain the exporter's written consent to
his receiving the credit or refund. The Treasury would be author-
ized to prescribe necessary regulations for administering these pro-
visions.22

Substances used to produce animal feed. -An exemption from the
feedstock tax would be provided for nitric acid, sulfuric acid, phos-
phoric acid, or ammonia (or methane used to produce ammonia)
used in a qualified animal feed use by the manufacturer, producer,

"1 Tax rates would- not be r' -uced below the levels shown in Table 6 even if the producer
price index declines.

r0: Rules similar to the rules of spc. 4221(b) (regarding sales for further manufacture or export
for excise tax purposes) would apply in determining proof of export.
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or importer, or else sold for use (or for resale for ultimate use) in a
qualified animal feed use.23 Qualified animal feed use would mean
any use in the manufacture or production of animal feed or animal
feed supplements, or of ingredients used in animal fed or animal
feed supplemerqts. If tax is paid and a substance is subsequently
used in a qualified animal feed use, under Treasury regulations,
the person so using the substance would-be entitled to a credit or
refund (without interest) of the tax paid. Conversely, if an exemp-
tion is allowed and a -substance is subsequently sold or. used for a
non-animal feed purpose, the person so selling or using the sub-
stance would be subject to tax as if he had manufactured the sub-
stance.

Effective date
The amendments-to the tax on feedstock chemicals would be ef-

fective from January 1, 1985.
Termination date

The tax would expire after September 30, 1990, with a provision
for earlier expiration if the sut-ofSuperfund tax revenues equals
$6.47-billion (discussed above under the petroleum tax).
Environment toxics tax

Imposition of tax
The amendment would impose a tax on (1)'the release of any

hazardous substance,24 and (2) the receipt of a hazardous waste for
disposal a t hazardous waste disposal facility.

Hazardou, waste subject to the disposal tax (item (2) above)
would include any waste (1) which is, identified or listed under sec-.
tion 3001 of the Solid Waste Disposal Act (SWDA) as in effect on '____'
the-date of enactment of the proposal, other than waste the regula- t

tion of-which hqs been suspended by.Congress, and (2) which is sub-
ject to recording or recordkeeping requirements under sections
3002 and 3004 of that Act. The tax would not apply to any wastes
which are exempt from regulation as a hazardous waste under sec-
tion 3001 of the SWDA as of the date of enactment. If any waste is
subsequently determined -by EPA to pose a potential danger to
human health and environment, following studies under section
8002 of the SWDA, and if EPA promulgates regulations for the dis-
posal of such waste, the amendment directs EPA to transmit to
Congress a recommendation for imposing a tax (if any) on the dis-
posal or long-term storage of such-waste. This tax could actually be
imposed only when authorized by legislation.
SHazardous waste disposal facilities would mean any disposal fa-
cility issued a permit or accorded interim status under section 3005
of the SWDA. The term "disposal", in turn, would mean the dis-
charge,. deposit, injection, dumping, or placing of -any hazardous

23 The animal feed exemption is also included in S. 51 itself, effective on the date of enact-
ment of that bill.

14 For these purposes, the terms "release" and "hazardous substance" (as well as the term
"environment") would have the meanings assigned by CERCLA. This is distinct from the term
"hazardous waste," which would-be subject to tax on disposal and is specially defined by the
amendment.
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waste into or on any land, air,25 or water so that such hazardous
waste may enter the environment.

Tax rates
The tax would be imposed on three categories of waste, depend-

ing'upon the type of waste and the method of release or disposal
involved:

(1) Land disposal methods.-A tax at $150 per ton would be im-
posed for hazardous waste (as defined by the amendment) disposed
of by landfill, by surface impoundment, or in waste piles. 26

(2) Federally permitted releases. - A tax of $75 per ton would be,
imposed on hazardous substances (as defined by CERCLA) released
in compliance with federally permitted release.

(3) Other releases.-A $150 per ton rate would apply to hazardous
substances (as defined by CERCLA) released in any other manner.

The tax would generally be imposed on a "wet-weight" basis (i.e.,
including the volume of water which is part of the hazardous sub-
stance or waste). However, under the amendment, Treasury is au-
thorized to issue-regulations providing that, if the owner or opera-
tor of a hazardous waste disposal or hazardous substance handling'
facility can establish the water content of the liazardous waste or
substance deposited or released, then the owner or operator could
elect to pay a tax (at the general rates) on the weight of the haz-
ardous weight reduced by the weight of such water (i.e., on a "dry-

.- eight" basis).
Exemptions

*As indicated above, the disposal of hazardous waste which is
exeftpt from regulation under RCRA would-not be subject to the
tax. Sj'acific exclusions from the disposal tax are also provided for
(1) the disposal of any waste in the course of -carrying out a remov -
al or remedial action under CERCLA, provided that the disposal or
storage is carried out in accordance with a plan approved by EPA
or the State, and (2) any waste removed from a facility listed on
the National Priorities List. -

Procedure and administration ,
Liability for tax.-The tax would be iniposed on the owner or op-

erator of the qualified hazardous waste disposal facility (generally
in the case of hazardous waste disposal), or the owner or operator

( of the hazardous substance handling or treatment facility (general-
ly in the case of releases of hazardous substances). In the case of
disposal at an off-site facility, the tax would be imposed at the time
that the owner or operator of the facility signs (or is required to -

sign) the manifest or shipping paper accompanying the hazardous.
Waste. In the case of onsite facilities, the tax would be imposed -aty
the time at which the description and quantity of the hazardous
waste are entered, or required to be entered, in. the operating
record.

2 5Thus, under this definition, the emission of hazardous waste into the atmosphere would
constitute a taxable disposal.

6 The latter two terms would be defined by reference to the regulations under sec. 3005 of theSWDA..



42

Credit for prior tax.-The amend ient -P vjdesWthat, if-a -person
pays tax on the long-term storage of a hazardous -vaste,2 and the
same person subsequently disposes of the waste, a credit would be
allowed against the otherwise applicable disposal tax for any tax
previously paid on the storage of the waste. If a person pays tax on
the long-term storage of a waste and subsequently delivers that
waste to another person, who is the owner or operation of a quali-
fied disposal facility, a credit would be allowed to the first person
against any tax subsequently due from that person on the disposal
or long-term storage of a hazardous waste.28

Information reporting.-The -amendment- would require any
person who disposes of hazardous waste subject to the tax (or stores
such waste for the year or more) to keep -records and comply with
rules and regulations established by the Treasury Department'to
ensure proper assessment and collection of the tax. The Treasury
Department would be directed to consult with EPA to ensure that
records, statements, and returns for tax purposes be consistent, to

.the extent possible, with reports required to be submitted to EPA
under the Solid WasteDisposal Act. As part of this coordination,
the -Treasury could require any generator, transporter, disposer, or
long-term storer of hazardous wastes to submit to the Treasury
copies of records or reports required under the SWDA, the Marine
Protection, Research and Sanctuaries- Act, the Clean Air Act, the
Clean Water Act, the "Atomic Energy Act, the Uranium Mill Tail-
ings Radiation Control Act, the Toxic Substances Control Act, or
the Safe Drinking Water Act.,

Allocation to Superfund
Revenues from the tax (technically, amounts equivalent to these

revenues) would be allocated to the Superfund under the appropri-
ate provision of CERCLA.

Effective date
The- tax Would be effective for hazardous waste received for dis-

. posal or placed into long-term storage on or after January 1, .186
(ie., on a prospective basis only). 29

Study
The amendment would require the Secretary of the Treasury, in

/ consultation with the EPA Administrator, to submit to Congress
not later than January 1, 1987, and annually thereafter through
1989, (1) a report on the amount of revenues-being collected by the

* enironmental toxics tax imposed under the amendment, and (2)
the Secretary's recommendations (if y), for changes in the tax.
These would include recommended changes in order to (a) raise the

amount of revenue originally anticipated from the tax, (b) ensure

27 The amendment does not specifically impose tax on the long-term storage of hazardous
waste; however, it is understood that such a tax is intended.

For purposes of implementing these rules, in the case of fungible wastes, a "last-ii, first-
out" presumption would apply.

.The amendment does not contain a specific termination date for the tax; however, the trust
fund itself would.be extended for five years only (i.e., through September 30, 1990). Additionally,
authority to collt all Supetfund taxes would expire when aggregate revenues during the reau-
thorization perod reached $7.6 billion. I

f ,
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S the tax is discouraging the environmentally unsound disposal
of waste, and (c) ensure that the tax is being collected with maxi-
mum administrative feasibility. The Treasury Secretary would fur-
ther be required to study and recommend to Congress whether tax
should. be imposed on (1) releases of. certain pesticides identified
under the Federal Insecticide, Fungicide, and Rodenticide Act, and
(2) chemicals which, according to the International Agency For Re-
search on Cancer, have substantial evidence of carcinogenicity.
Corporate net receipts tax

General rules.-The amendment would impose a 0.014 percent
tax on the net receipts of any corporation in excess of $75 million
for any taxable year. Net receipts Would be defined as the excess (if
any) of gross receipts over the costs of goods sold by the taxpayer
for the taxable year.

For purposes of the net receipts tax, all members of a controlled
group of corporations 30 would be treated as one taxpayer. A-simi-
1ar rule would apply, under Treasury regulations, to 'trades or busi-
nesses (whether or-not incorporated) which are under common con-
trol. The tax would aplly to an unrelated business (within the
meaning of Code sec. 512) of a tax-exempt orgnaization to the
extent that net receipts from unrelated trades or businesses exceed-
ed $75,000,000.

Effective date.-The net receipts tax would :be effective for tax-
able years beginning after December 31, 1985.

Termination date.--The tax would not apply to any taxable year
"beginning after December 31, 1990. Authority to collect the petrole.
um, feedstock chemical, waste end and corporate net receipts taxes'
would terminate earlier if total Superfund revenues during the re-
authorization period equal or exceed $7.5 billion.

Allocation to Superfund.--Revenues from the net receipts tax
(technically, amounts equivalent to these revenues) would be depos-
ited in the Superfund. .
Study uf imported derivatives tax

'In connection With extending and expanding the chemical feed-
stocks tax, the amendment would direct the Treasury Department
to study the economic effects of the feedstocks tax and the feasibili-
ty and desirability of imposing a tax on imported derivatives of
substances subject to the tax. This study would be. required to de-
velop the methodology for selecting the list of substances and- to
list the substances which would be subject to such a tax and their
corresponding item numbers in the Tariff Schedules of the United
States. The International Trade Commission. ("ITC") would further
be directed to study the trade effects of the feedstocks tax with and
without a tax on imported derivatives and the means of making a
tax on derivatives compatiable with current international trade
agreements. The Treasury would. be 'required to submit the list of
potential taxable substances by March 1, 1985, and-the full Treas-
ury report would be due June 1, 1985. The ITC report would be due
4 months after the Treasury list is submitted.

3o Determined using a 50-percent test and without regaH to the special rdles regardihg insur-
ance companies (se. 1563(X4)) and tax-exempt employees Irusta (sec. 1563(eX3XC)).
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C. S. 596 (Sen. Bradley) 3 I-"Superfund Extension and
Improvement Act of 1985"

Overview
S. 596 ("The Superfund Extension and -Improvement Act of

1985"), introduced by Senator Bradley, is intended tt provide $7.5
billion, of financing for the Superfund over a five-year period. Fi-
nancing is derived from three primary, revenue sources: (1) an ex-
tension of the petroleum and feedstock chemicals taxes at present
law rates; (2) a waste end' tax identical to that provided in S. 14,
introduced by Senators Moynihan and Bentsen; (3) a net receipts
tax on corporations with annual' gross revenues in excess of $50
million, Financing would also include $44 million per year of gen-
eral., revenue appropriations. The non-tax aspects of the bill are
generally identical to S. 51, as reported by the Committee on Envi-
ronment and Public Works (discussed in section IV, above); howev-
er, the bill would also include a' target cleanup schedule for Super-
fund sites.
Petroleum and feedstock chemicals taxes

The bill would extend the petroleum and feedstock chemicals
taxes at their present law rates, from October 1, 1985, through Sp-
tember 30, 1990. These taxes would terminate earlier than Septeih-
ber 30, 1990, if the Secretary of the Treasury, in a manner pre-
scribed by regulations, reasonably estimates that the sum of the
amounts received in the Treasury by reason of the petroleum, feed-
stock chemicals, and waste end taxes will equal or exceed $7.28 bil-
lion.
Waste end tax

A waste end tax identical to that included ih S. 14 would be im-
posed under the bill (see description of S. 14 above). This tax would
be effective from January 1, 1986, through September 30, 1990.
Corporate net receipts tax

ImpositiOn of tax.-The bill would impose a tax on 'the net re-
ceipts of any corporation which has a gross receipts in excess of $50
million -for any taxable year. The tax would be imposed at a rate of
0.083 percent of taxable net receipts, defined as the excess (if any)
of giross receipts over the cost of goods sold by the taxpayer for the
taxable year. The method for determining cost of goods sold for
purposes of this tax would be established by Treasury regulations.

For purposes of the net receipts tax, all members of a controlled
group of corporations would be treated as one taxpayer. A con-
trolled group would be determined using a 50-percent test without
regard to the special rules regarding insurance companies (sec.
1563(aX4)) and tax-exempt employees' trusts (sec. 1563(eX3XC)). A
similar rule would apply, under Treasury regulations, to trades or
businesses (whether or not incorporated) which are under common
control. The tax would apply to unrelated business taxable income
(within the meaning'of Code sec.-512) of a tax-exempt organization,'

31 As a result of a clerical error, an identical bill was also introduced as S. 607.
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but only when gross receipts from unrelated trades or businesses
exceeded $50 mi lion.

. Effective date.-The rnet receipts tax would be effective for tax-
able years beginning after December 31, 1985.

Termination date.-The tax would not apply to any taxable year
beginning after December 31, 1990.

Trust fund provisions
5 The trust fund provisions of the bill are identical to those of S.'
51, as reported by the Committee on Environment and Public
Works (see description of S. 51 above.) Thus, the bill would author-
ize general revenue appropriations to the Superfund of $44 million
per year for-fiscal years 1986 through 1990 and would retain the
present law Superfund expenditure purposes.

The bill would termiante the authority to collect all Superfund
taxes when, and if, cumulative Superfund revenues (not including
interest,- cost recoveries, and fines) during the reauthorization
period total $7.5 billion.
Non-tax provisions

The non-tak provisions of the bill are similar to S. 51, as reported
by the Comimittee on Environment and Public Works. However,

Sthe bill. also includes a specific cleanup- schedule for Superfund
sites, which sets a goal of completing remedial action at all facili-
ties listed on the National Priorities List (as of the date of enact-
ment), to the maximum extent practicable, within five years. This
would be accomplished by commencing remedial investigations and
feasibiliity studies foothese facilities at a rate of 130 or more facili-
ties per year, and commencing actual remedial actions, at an equiv-
alent rate, beginning at 1986. The bill would also set a goal of
adding 1,600 new facilities to the National Priorities List by Janu-
ary 1, 1988, with investigations and studies of these sites being on-
ducted at a target rate. Finally, the bill would require that prelimi-
nary assessments of all facilitTes listed on the Emergency and Re-

* medial Response Information System (ERRIS)-list as of the date of
enactment be completed by January 1, 1987.

D. S. 886 (Sen. Proxmire).-"Hazardous Waste Reduction Act of
1985" .

Overdiew
S. 886 ("The Hazaraous Waste RedUction Act of 1985"), intro-

duced by Senator Proxmire, would impose a tax on all forms of
land and ocean disposal of hazardous waste which are regulated by
the Resource ConServation and .Recovery Act (RCRA). The tax
would be imposed at a rate of $20 per ton on disposal methods
other than injection wells, which would be taxed at a $5 per ton
rate. Hazardous waste rendered nonhazardous within one year of
receipt at a treatment, storage, or disposal facility would receive a
full credit for the tax paid on such waste. The tax is intended to
raise $286 million per year, as part of a comprehensive Superfund,
financing package. The tax is intended to create economic incen-
tives for the treatment, as opposed to land disposal (other than un-
derground injection), of hazardous waste.
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Imposition of tax
The bill would impose tax on (1) the receipt of taxable hazardous

Waste in any qualified hazardous waste management unit, (2) the
receipt of taxable hazardous waste for export or for ocean disposal
(pursuant to a permit under section 102 of the Marine Protection,
Research, and Sanctuaries Act of 1972 (33 U.S.C. 1412)), and (3) the
placement of any hazardous wastes in any other facility or loca-

*tion. Taxable hazardous waste would mean hazardous waste (in-
cluding "toxic" and "characteristic" waste) that is identified or
listed under section 3001 of the Solid Waste Disposal Act (SWDA)

* as of the date of enactment of the bill, and which is not thereafter
delisted. The term "hazardous waste" would have the same mean-
ing provided by section 1004 of the SWDA and the regulations
thereunder. Thus, substances (including household wastes) which
are not treated as hazardous wastes under section 1004 would not
be subject to tax. If. EPA lists or identifies additional hazardous
wastes under section 3001 of the SWDA after January 1, 1985, then
EPA would be required simultaneously to transmit to Congress rec-
ommendations concerning the taxation of such waste. .2 '

A qualified hazardous waste management unit is defined as (1)
the structure in or on which hazardous waste is placed, -which -
structure isolates the hazardous waste within a qualifying treat-
ment, storage, or disposal facility,, or (2). if the waste is not placed
in .or on a structure, the smallest area of land on or in which haz-
ardous waste is placed. Qualifying facilities are defined as those op-
erating- pursuant to a permit or interim status under sec. 3005 of
the SWDA, or under the an equivalent State program authorized
by sec. 3006 of that Act.

The tax would not apply to placement Of hazardous waste on tbe
premises -f the person generating the waste,-if the wastes are held
for a period shorter than-that which would require the generator
to obtain a permit under the SWDA (generally 90 days). Further,
this tax would not apply to a waste-generator Who generates less
than 100 kilograms of hazardous waste in any calendar month
,(small quantity generators). In addition, the tax would not apply to
facilities or locations (including wastewater storage or treatment
tanks) which are exempt from the permit,- interi?h status, and
manifest requirements..ulader subtitle C of the SWDA, as in effect
on the date of enactment of the bill.
Tax rates

General rate. -The tax would be imposed at a rate of $20 per ton
for taxable hazardous waste disposed of by any method other than
underground injection. This, rate Would apply to all other forms of
land disposal or storage (including landfills, surface imloundments,
waste piles, and land treatment), as well as to treatment facilities
which do not render waste nonhazardous within one year of receipt
(see discussion of exemptions from tax, below). The $20 per ton rate
would also apply to export or ocean disposal and to the placement

32 The bill further specifies that, in the case of solid wastes required to be studied under sec-
tion 8002(f) or (p) of the SWDA, no tax could be imposed unless provided by legislation.
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of taxable hazardous waste at non-RCRA facilities, including haz-
ardous waste treated or disposed of in violation of RCRA perliits.

Special rate for underground injection.-A $5 per ton tax//rate
meuld apply to taxable hazardous waste injected into an 4nder-
ground well that's operating pursuant to a permit (or interim
status) under the SWDA, and for which a permit is also in effect
under part C of the Safe Drinking Water IAct. The term "under-
around injection well" has the same meaning as in the Safe Drink-
ing Water Act and the regulations promulgated thereunder.

Adjustment of tax 'rates.-The bill directs the Treasury Depart-r
ment to adjust tax'rates, beginning in 1986, if necessary, to ensure
the recent of -anticipated revenues. Under this provision, -before
October if, 1986 and each subsequent year of the reauthorizat ion
period, the Treasury would be required to estimate the actual
amount of revenues to be derived from the tax during the'-fiscal
year beginning that October 1. (These estimates could be based on
the prior experience of the tax, together with other relevant infor-

*mation.) If the estimated fiscal year revenues are less than $286
million, Treasury would be required to increase the, tax rates for
that fiscal year by a percentage which Treasury estimates would
result in $336 million of revenues during the fiscal year. This ad-
justment would apply proportionately to the general $20 tax rate
and the $5 tax rate for disposal by underground injection.a3

Exemptions from tax
As indicated above, various categories of wastes (ihcluding small

generator wastes, mining wastes, temporarily -stored hazardous
wastes, and effluents discharged under Clean Water Act. permits)
would be excluded from the definition of taxable hazardous waste.
under the bill. The bill also provides the-following exemptions. from
otherwise applicable tax:

Treatment or conversion of hazardous waste.-An exemption
" from tax (or a credit for tax paid) would be allowed for the quali-

fled treatment or conversion of taxable hazardous waste which is
completed within one year of after the first taxable receipt or
placement of the waste. 3 Qualified treatment or conversion would
include any method, technique, or process which changes taxable
hazardous waste into a substance which is no longer a taxable haz-
ardous waste. The exemption would not apply to the application of
waste onto, or its incorporation into, the soil surface ("land tzeat-
ment"), or to any method which violates any substantive require-
ment of Federal or State law relating to the management of tax-
able hazardous waste, including requirements relating to dust sup-
pression and to hazardous waste used as a fuel. The exemption also
would not apply to qualified Wastewater treatment facilities; these
facilities are the subject of a separate exemption (discussed below).

The treatment or conversion exemption would generally take the
form of a credit (or refund) for tax paid by the person accomplish-
ing the treatment or conversion at the. time that the hazardous

'33 The adjustment to a $336 million revenue level appears to be designed to compensate for
earlier revenue shortfalls and to ensure that aggregate revenues are at least equal to the origi-
nally intended level.

34The Treasury would promulgate rules for applying the one-year limitation to fungible haz-
ardous waste.
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vaste was originally received at the qualified management unit (as-
suming that no previous credit is allowable to the same person for
the same waste). This credit (or refund) would be allowed in the
same manner as for an overpayment of the tax. If the qualified
treatment or conversion is completed before the time for payment
of tax, no tax would be imposed on the relevant waste.

Wastewater treatment facilities.-An exemption would be provid-
ed for. certain wastewater treatment facilities that have a permit in
effect under section 402 of the Clean Water Act, and that are rie-
quired to comply with ground water monitoring requirements gen-
erally applicable to facilities permitted under section 3005(c) of the
SWDA. A qualified wastewater treatement facilities is defined as a
surface impoundment which containstreated wastewater during
the secondary or tertiary phase of biological treatment, or which
holds treated wastewater between treatment and discharge. Effec-
tive November 8, 1988, this exemption would be limited to facilities
that are in compliance with the minimum technological require-
ments of the SWDA (sec. 3004(oX1XA)), or that meet the SWDA re-
quirements relating to interim status surface, impoundments.

Certain Superfund responses.-No tax would be imposed on the
receipt or placement of hazardous waste in the course of carrying
out -any removal or remedial action under CERCLA, provided that
(1) the removal or-remedial action is carried out in accordance with
a plan approved by the EPA or the State, and (2).the release or
threatened release which caused the removal or remedial action oc-
curred before October 1, 1985. ,

Movement from closed interim statii facilities.-No tax would be
imposed on waste removed-from a facility operating with interim
status under the SWDA, if such removal is pursuant to an EPA
order closing the facility, and the waste is subE.equently received at
a facility holding a permit under the SWDA (or an equivalent State

* program).

Procedure and administration
Liability for tax.-The tax would be paid by the owner or opera-

tor of a qualified hazardous waste management unit; by the person
holding the permit for ocean disposal under section 102 of the

.-Marine Protection, Research, and Sanctuaries Act of .1972; or, in
the case of export, by the person exporting the taxable hazardous
waste. Ir the case of other placements of taxable hazardous waste,
tax would be imposed on the person placing the waste in the role--
vant facility or location.Timing of payment.-The tax would be due at the close -of the
calendar quarter during which the waste became subject to tax.

Credits for prior payment. -Under Treasury regulations,. if tax is
imposed with respect to any waste, and a second tax is subsequent-
ly paid upon the receipt of the waste at a qualified. management
unit (or paid for wastes that arq exported, or burned at sea), then a
credit or refund Would be allowed to the 'person who paid the first
tax. The amount of this credit would be limited to the lesser of the
tax imposed on the first taxable event or the tax paid by reason of
the second event. Such a credit (or" refund) would be treated in the
same manner as an overpayment of tax; however, no interest-
would be paid on credited (or refunded) amounts.
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If tax is first imposed upon the -receipt of taxable hazardous
waste at a surface impoundment, and the waste is later received at
an underground injection well, a credit (or refund) would be al-
lowed for the amount by which the tax imposed upon receipt at the
surface impoundment exceeds the tax paid upon receipt at the un-
derground injection well (i.e., $15 per ton at the unadjusted tax
rates). Thus, the net tax on waste stored for more than a year prior
to underground injection would be $10 per ton ($20 plus $5 minus
$15).

Credits or refunds would -also be allowed where tax is paid with
respect to waste later subjected to qualified treatment or cdnver-
sion processes (see discussion of treatment or conversion exemption
above). This credit would not be allowed to duplicate an earlier
credit received under the rules described in the preceding para-
graphs.

Information reporting and recordkeeping requirements. -The bill
wduld require persons subject to tax to keep records and to comply
with rules and regulations prescribed by the Treasury Department
to ensure proper assessment and collection of the tax. The Treas-
ury would be directed to consult with the EPA and the Army Corps
of Engineers to ensure that records, statements, and returns for
tax purposes are consistent, to the extent possible, with the reports
required to be submitted to the EPA under the Solid Waste Dispos-
al Act, the Safe Drinking Water Act, and the Marine Protection,
Research, and Sanctuaries Act of 1972. As part of this coordination,
the Treasury could require any-person who is required to maintain
records-nder those-Acts to submit copies of such records (or re-
ports) or otherwise to make them available to the Treasury.
Allocation to Superfund

Revenues from the.tax (technically, amounts equivalent to .these
revenues) would he deposited in the Superfund under the appropri-
ate CERCLA provision.
Effective date

The tax would be effective for hazardous waste received, placed,
or exported on or after January 1, 1986.
Termination date

The tax imposed by the bill would expire on September 30, 1990.
Studies -

The bill would require the Secretary--rf the Treasury to submit to
Congress, not later than April 1, 1986, a report on the implementa-
tion of the waste end tax. Additionally, not later than January 1,.
1987, the Secretary of the Treasury would be required to submit to
Congress recommendations (if any) for a waste end tax that would
(1) raise $286 million per year, and (2) be designed to discourage
the disposal of hazardous wastes in an environmentally unsound
manner (and to accomplish this with maximum administrative fea-
sibility).

f
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E. S. 955 (Sens. Mitchell and Chafee)--"Superfund Revenue Act
of 1985"

Overview
This bilf is intended to raise $7.5 billion for the Superfund (not

£ including interest and recoveries) over a five-year period, from the
following revenue sources: (1) an extension of the petroleum tax
(Code sec. 4611) at a 1.13 cent per barrel rate; (2) an extension of
the chemical feedstocks tax (sec. 4661) on the same taxable sub-
stances as under present law, but at higher rates that are indexed
for inflation (beginning in 1986); (3) a single-rate tax on the treat-
ment,-storage, disposal, or-export of hiazardous waste (also indexed
for inflation); and (4) a tax on corporate earnings and profits (as de-
fined by the bill) in excess of $5,000,000 per year. Superfund financ-
ing'would also include $187.5 million per year of general revenue
appropriations.
Petroleum tax

The bill would increase the present law environmental xcise tax
on petroleum from, 0.79 cents per barrel tax to 1.13 Cents per
barrel, effective from October 1, 1985. This tax wou d apply
through September 30, 1990.
Tax on feedstock chemicals

Tax rates
The bill would impose tax on the same chemical feedstocks that

are taxed under current-law (sec. 4661). However, tax rates would
be set at the lower of 11/2 percent of estimated wholesale price or
$5.35 per ton, ih accordance with the following table (Table 9):

Table 9.---Chemical Tax Rates Under Present Law and Priposed
Rates-UnderS. 955

[Tax rates per ton, before any inflation adjustment] -

Substance Present law Proposed
rates

Organic substances:
Acetylene ........................ $4.87 $5.35
Benzene ........................... I 4.87 5.35
Butadiene................ I ........... 4.87 5.35
Butane ..................................... 4.87 4.87
Butylene .......................... 4.87 5.11
Ethylene ...... 4.87 5.35
M ethane ............................................. ; ....... 3.44 -3.44
N apthalene ............................... ................ 4.87 5.35
Propylene, .............................................. 4.87 5.35
Toluene ........... ........ 4.87 5.14
X ylene ........................................................ 4.87 5.35

Inorganic substances:
Ammonia ............... .... ... 2.64 2.64
Antimony ........ ... ............... 4.45 5.35
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Table 9.-Chemical Tax Rates Under Present Law and Proposed
Rates Under S. 955-ContinuedLffi

[Tax rates per ton, before any inflation adjustment]

Substance Present law Proposedrates

Antimony trioxide ...................................
A rsenic .................. ........................
Arsenic trioxide ......................
Barium sulfide ..................
B rom ine .....................................................
Cadmium ................................
C h lorine .....................................................
Chrom ite .................................... . ...
C hrom ium ................................... , ............
Cobalt ...... ................
Cupri" ide ..............................................
Cupric sulfate ..................
Cuprous oxide..: ....................................
Hydrochloric acid ....................................
Hydrogen fluoride ....................................
Lead oxide .................................................
Mercury .............................
Nickel ..............................
N itric acid .................. 6 ..........................
P hosphorus ..............................................
Potassium dichromate ...... ..............
Potassium hydroxide ...............................
Sodium dichromate .................................
Sodium 'hydroxide. ..............
Stannic chloride..... . . .
Stannous chloride .....................
Sulfuric acid..........................
Z inc chloride ..........................................
Zinc sulfate ............................. =..........

3.75
4.45
3.41
2.30
4.45
4.45
2.70
1.52
4.45
4.46
3.59
1.87
3.97
0.29
4.23
4.14
4.45
4.45
0.24
4.45
1.69
0.22
1.87
0.28
2.12
2.85
0.26
2.22
-1,90

5.35
5.35
5.35
5.35
5.35
5.35
3.03
1.52
5.35
5.35
5.35
5.35
5.35
0.93
5.35
5.35
5.35
5.35
3.03
5.35
5.35
5.35
5.35
2.79
5.355.35
0.77
5.35
5.35

Starting in 1986, the rates specified in the table would be adjust-
ed for inflation. In the case of organic substances, the inflation ad-
justment for any year would be the percentage by which the aver-
age producer price index for basic organic chemicals, for the 12-
month period ending in September of the preceding year, exceeds
the comparable average of the index for the 12-month period
ending in September 1984. In the case of inorganic substances, the
inflation adjustment for any year would be the percentage by
which the average producer price index-for basic inorganic chemi-
cals for the 12-month period ending in September of the preceding
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year, exceeds the comparable averages for the 12-month -period
ending in September 1984.35

Effective date
The amendments to the tax on feedstock chemicals would be ef-

fective on October-1, 1985.
Termination date

The tax would expire 6n September 30, 1990.
Tax on hazardous waste

Imposition of tax
The bill would impose a tax on (1) the receipt of hazardous waste

at any qualified hazardous waste facility, and (2) the export of haz-
ardous waste.

Hazardous waste subject to the tax 'Would include any'waste
having the characteristics identified under or listed pursuant to
section 3001 of the Solid Waste Disposal Act (SWDA) as in effect on
the date of enactment of the bill, other than waste the regulation
of which has been suspended by Congress.
; Qualified hazardous waste facilities would mean any facility (in-
cluding disposal and other, facilities): (1) which qualifies for authori-
zation to operate under section 3005(e) of the SWDA, or (2) which
has a valid permit under section 3005 of that Act (or a State pro-
gram authorized by section 3006 of the SWDA). - /

Tax rates
AI The tax would be imposed at a flat rate of $3.65 per metric ton

(approximately 1.1 English tons) of hazardous waste subject to the"
tax.

The tax would generally be imposed on the full amount of waste
received at a hazardous waste facility, However, in the case of on-
site waste water treatment facilities, the taxpayer could elect to
hdve tfax imposed on the amount of hazardous waste generated at'
the site (which excludes non-hazardous materials added to the
waste stream prior to treatment).

The tax rate wou4it-e adjusted for inflation, beginning in calen-
dar yea" 1986, by increasing the $3.65 tax rate by the percentage (if
any) by which the GNP implicit price deflator for the preceding
calendar year exceeds the deflator for calendar year 1984.

Procedure and administration
- Liability for tax.-The tax would be imposed on the owner or op-

erator of the qualified hazardous waste facility, or, in the case of
export, on the exporter of hazardous waste.

Avoidance of dQuble tax.-The bill specifies that no tax is to be
imposed upon the receipt or export of hazardous -waste directly
from one or more qualified hazardous waste facilities.

3 3 Tax rates would not be reduced below the levelA shown in Table 9, even if the producer
price index declines.
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Eftetive date
The tax would be effective for hazardous waste received or ex-

ported after September 30, 1985.
Termination date

The tax would terminate on September 30, 1990.
Environmental tax on corporate earnings and profits

Imposition of tax.-The bill would impose an environmental tax
equal to .003 (i.e., 0.3 percent) of corporate earnings and profits in
excess of $5,000,000 in any taxable year. This tax would be imposed'"
on all corporations other than S corporations, regulated investment
companies (RICs), and real estate investment trusts (REITs).

In computing earnings and profits for purposes of the tax, no re-
duction, would be allowed 'for any distribution made to a sharehold-
er after September 30, 1985, with respect to the corporation's stock.
If a corporation has an earnings and profits deficit for any taxable
year after the effective date, then such deficit would be used to
reduce its earnings and profits (if necessary below zero) for the
next taxable year (i.e., perpetual carryforward).

The environmental tax on corporate earnings and profits would
be in addition to, and independent of, any other tax. The tax could

-.not be reduced by otherwise available income tax credits.
Effective date.-The tax on corporate earnings and profits would

be effective for taxable years ending after September 30, 1985. For
taxable years which include October 1, 1985, tax would be imposed
on that portion ot earnings and profits which is proportional to the
number of days in the corporation's taxable year which falls after
September 30, 1985.

Termination date.-The tax would not apply to any taxable year
ending after September 30, 1990.

Prust fund provisions
The billwould allocate revenues from each of the taxes'described

above (technically, amounts equivalent to these revenues) to thq>
Superfund, under the 'appropriate CERCLA provision. In addition,
appropriations of $187.5 million per year would be authorized from
general revenues, for fiscal years 1986 through 1990.

F. S. 957 (Sens. Bentsen and Wallop)-"Superfund Excise Tax
Act of 1985"

Overview
This bill would impose a tax on the sale, lease, or import of tdn-

gible personal property by the manufacturer or importer of the
property, with revenues from this tax being allocated to the Super-
fund. No tax would be imposed on manufacturers or importers with
less than $100,000 of annual gross receipts from the otherwise tax-
able sale, lease, or import of tangible personal property. A credit
against the tax would be allowed for a proportionate fraction of
direct material purchases during the taxable year (i.e., the tax
would function similarly to a value added tax). Exports of taxable
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property would be exempt, as would sales or imports by tax-exempt
entities.

The rate of tax is not specified by the bill. The Secretary of the
Treasury is required to determine the tax rate which 'would raise
the amount of revenue necessary to finance the Superfund in any
fiscal year.
Imposition of tax

The bill would impose tax on (1) the sale or leasing of tangible
personal property in the United States, and (2) the importing of
tangible personal property into the United States, by any taxable
person in connection with a -trade or business. The tax would be
imposed upon the manufacturer of tangible personal propprty-(in
the case of'sale or leasing) or (in the case of imports) on the iMport-
er of such property.

For purposes of the tax," "manufacturing" would be defined' as ac-
tivities in which labor or skill is applied by hand or machinery to
produce a new, different, or useful substance or acticle of tangible
personal property, including activities such as making, fabricating,
processing, refining, mixing,• and compounding. The bill further
specifies that manufacturing is to include the production of raw
materials. Manufacturing would not include services incidental to
the storage or transportation of property; the incidental prepara-
tion of property by a retailer or wholesaler (including routine as-'
semblage); or the production (i.e., growing, harvesting, etc.) of un-
processed agricultural products (except timber),or unprocessed foodproducts.

The tax wold 46e limited to manufacturers or importers with an
aggregate taxable amount of $100,000 or more for the relevant tax-
able period (generally, the taxable year). For purposes of this rule,
all members of affiliated groups of corporations (under sec. 1504(a))
would be treated as one taxpayer. Under Treasury regulations, all
trades or businesses which are subject to common control (whether
6r not incorporated) would be treated as a singl taxpayer.
Tax rate and taxable amount

The tax would be imposed on the sale price charged by the seller
of property to the purchasker thereof, including all items payable to
the seller, but excluding th tax imposed under thb bill, and any
separately stated transportatio harges. In the case of leases, the
tax would be imposed on gross lea payments received during the
taxable period. Imports would be ta ed according to their customs
value plus customs and other duties. If no such value exists, then
tax would be imposed 'on the fair 'market value. Any taxable
amount would be treated as received at the time that the taxpayer
would recognize such amount under its general method of account-,
ing.

A credit would be allowed against the tax for purchases of direct
materials during any taxable period. 36 This credit would be equal

3
6 The bill does not specifically define "direct materials." It appears that the term would in-

clude tangible personal property. and raw materials used directly to manufacture taxable prop-
erty and property that otherwise w6uld be taxable for the export exemption. Taxpayers that sell
or lease property for export could not include separately stated transportation charges in c6m-
puting the credit.
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to I the .excess of (1) purchases of direct materials during the taxable
period, over (2) the amount of such purchases divided by the sum of
1 plus- the applicable rate of tax under the bill, with this excess fur-
ther being reduced by an 'arpount equal to the tax rate times
$100,000. Exceos credits under this provision would be treated as
overpayments of tax arising on the due date of the relevant return
(if later, the date on which the return is actually filed).7

The bill does not specify the applicable rate of tax. Tax would be
imposed at the rate which the Secretary of the Treasury deter-
mines to-be-necessary to collect a sufficient amount of revenue to
finaiFe the Superfund for the fiscal year in question. 38

Exen~ptions
No. tax would-, be imposed on any property exported from the

United States. Additionally, no tax would be imposed on the sale or
importation of property (1)'by the United States or any State or po-
litical subdivision (including -the District of Columbia and U.S. pos-
sessions), or any agency or instrumentality thereof, or (2) by any
organization that is exempt from Federal income taxation, except
to the extent of transactions associated with an unrelated taxable
businesses.

As indicated above, no tax would .be imposed on persons having
an aggregate taxable amount of less than $100,000 for any taxable
period.
Procedure and administration

The taxable period for any taxpayer would genera ly be the tax-
payer's taxable year for income tax purposes; if no u h year exists,
the calendar year would be used. A taxpayer could also elect to use
a quarterly taxable period, or any other period allowed by Treas-
ury regulations. The Treasury regulations could further require
quarterly deposits of estimated tax for any taxable period. Returns-
would be due the first. day of the second calendar month after the
end of any taxable period (e.g., February 1 for a calendar taxpayer
year).
Allocation to Superfund

Revenues from the tax (technically, amounts equivalent to these
revenues) would be allocated to the Superfund under the appropri-
ate CERCLA provision.
Effective date

Tho-tax would be effective for taxable periods beginning after
September 30, 1985.
Termination date

The bill does not provide a specific termination date for the man-
ufacturer's tax. However, the Secretary of the.Treasury presum-
ably would set a zero rate of tax after Superfund revenue needs
were satisfied.

37 It appears that the intent of this credit mechanism is to impose tax on value added in the
manufacture of tangible personal property iexcess of $100,000.3 8 Statements by the sponsors of the bill indicate that the tax rates Would be determined leg-
islatively, depending on the overall funding needs of the Superfund and the other taxes included
in the funding base. See 130 Cong. Rec. S4410 (statement of Sen. Bentsen), 84412-4413 (state-
ment of Sen. Wallop), April 18, 1985."
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VII. ISSUES RELATING TO THE REAUTHORIZATION OF
SUPERFUND'

A. Funding Level of the Superfund Program
Two main issues which arise in considering the appropriate level

of funding for the Superfund program are: (1) the ultimate cost of
cleaning-up all the sites which pose an environmental threat; and(2) the rateatewhich these sites should be cleaned up.

The Environmental Protection-Agency ("EPA'D recently estimat-
ed that the Federal cost of remediating all' current and future
sites on' the National Priorities List will total $9.1-14.5 billion in
1983 dollars. 39 EPA's best estimate which incorporates the most
likely assumptions and best available data is $11!7 billion. Some
hqve argued that these estimates are too low because of optimistic
assumptions concerning the total number of hazardous sites which
exist and :the proportion of these which will be cleaned up by pri-
vate parties. The General Accounting Office has reviewed this esti-
mate and concluded that the cost of cleanup could be as high as
$26 billion.40 The Congressional Office of Technology Assessment
estimates that as many as 10,000 sites will require Superfund
cleanup at an estimated cost of $100 billion over the next 50
years.4 1 Thus there is at present a large amount of uncertainty
about the level of Suaperfund expenditures required to clean the na-
tion's hazardous waste sites.

The second issue related to funding levels is the rate at which
the sites should be cleaned up. Hazardous waste cleanup projects
require lengthy analysis,- planning, preliminary engineering, and
design work. This is particularly the case at sites where ground-
water contamination is involved. Given the long lead time neces-
sary for -iinplementing site 'cleanups, the EPA has stated that it

- will not be t-ble to spend productively more than $5.3 billion over
the 1986-1999 period;

The Congressional Research Service ("CRS") analyzed a number
of alleged obstacles to a more rapid program of hazardous waste
cleanup including shortages of analytical laboratory capacity, expe-
rienced personnel, and permitted storage, -treatment, and disposal
facilities. CRS concluded that the -iain difficulty in accelerating
the rate -of Superfund cleanup is likely to be inadequate State
matching funds rather than a lack of adequate. laboratory capacity,
personnel, or waste management facilities. 4 2

2 U.S. Environmental Protection Agency, 'Extent of the Hazardous Release Problems and
Future Funding Needs CERCLA section 301(aXl)C) Study" (December 11, 1984), pp. 4-10.

40 General Accounting Office, EPA's Preliminary,,timates of Future Hazardous Waste Clean-
up Costs are Uncertaih, RCED-84-152 (May 7,1.--,

41 U.S. Congress, Office of Technology Assessment. Superfund Strategy, (March 1985).
4' U.S. Congress, Congressiotial Research Service, Superfund: How Many Sites? How Much

Money? (March 6, 1985).
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" It has been suggested that given the uncertai-nty about the rate
at 'which the Superfund can be spent, it may be desirable to termi-
nate the Superfund taxes if a large balance builds up ih the fund.
The 1980 Act, for example, contains a trigger mechanism which
temporarily suspends the feedstock tax if the Superfund balance
exceeds $0.9 billion and would not fall below $0.5 billion i the sub-
#sequent year. This type of trigger could guard against excessive
prepayment into the Superfund.

On the other hand, opponents of this type of trigger argue'that it
effectively would enable the EPA to control the level of Superfund
taxes by manipulating the rate at which outlays are made from the
Superfund. In addition, taxpayers would be less certain about their
potential Superfund tax liability over the 5-year reauthorization
period. It is also argued that without the assurance of adequate
revenues, preliminary planning and design activities will be ham-
pered, and the ultimate schedule of cleanup Could be significantly
delayed, Finally, given the lead time necessary to plan cleanup
projects, the Superfund tax might be. triggered off just as the
demand for Fund resources sharply rises in the construction phase
of the program,

B. General Revenue Share of Superfund Expenditures
The Comprehensive Environmental Response, CompensatiqW, andLiability Act of 1980 established an excise tax on certain chemical

feedstocks and petroleum as the primary- revenue source for the
Federal Superfund; through fiscal 1984, appropriations from gener-
al revenues have amounted to 12.2 percent of revenues from taxes
and general appropriations. The Superfund was intended to cover
the cost of cleaning sites only where liability could not be traced to
a private pary.

Payers of the feedstock tax have challenged the equity of this
tax. First, the economic beneficiaries of the- prior use of cheap
waste disposal practices include: past customers of products fabri-
cated in waste producing plants, past stockholders, and past work.
ers. However, the burden of the Superfund feedstock tax falls on
current customers, shareholders, and workers. Thus, there may be
no direct connection between past beneficiaries of cheap waste dis-
posal practices and the individuals who currently bear the burden
of the feedstock tax. Second, companies who pay to remediate all
sites for which they are responsible (whether voluntarily or under
court order) are, in effect, taxed twice under the feedstock tax.
Third, the current excise tax is assessed on chemical feedstocks
rather than on the actual hazardous wastes which are -commonly
found in abandoned disposal sites. Companies outside of the chemi-
cal industry that generated these hazardous wastes are not directly
taxed under current law. Even it the disposal of hazardous wastes
were taxed, as some have suggested, there would be no direct link
between current taxpayers and past waste disposers.

On these grounds, it can be argued that general revenues should
finance a larger share of Superfund expenditures. Unlike many of
the other trust funds supervis6d by the-Treasury (e. the airport
and airway, highway, and 'inland waterway trust funds), the payers
of Superfund taxes do not directly benefit from the facilities which
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are built and maintained by the Superfund. In Western Europe,
general revenue financing is the approach generally followed for
funding the remediation of abandoned waste sites.

Advocates of the feedstock tax argue.that it is appropriate and
equitable to place the financial burden of. cleaning up hazardous
waste sites on the industries responsible for creating the prob-
lem.4 This approach has been followed in other instances where
Congress has made the judgment that responsibility for a present
problem or condition more properly attaches to a particular seg-
ment of the economy rather than the entire body of taxpayers who
provide general revenue. For example, under-the Black Lung Bene-
fits program, benefits to diseased coal miners and survivors are fi-
nanced by an excise tax on current coal production. Also, under the
Surface Mining and Reclamation Act, reclamation of former sur-
face mining sites is financed by a fee on coal production. Finally, it
is argued that in view of the size of the Federal budget deficit it
would be irresponsible to finance a significant amount of hazardous
waste cleanup from general revenues.

In light of the Federal budget deficit, as an alternative to general
revenue appropriations, a nuibber of broad-base tax alternatives
have been proposed to finance a portion of the Superfund. These
proposals include corporate taxes that would be computed on the

basis of net receipts, manufacturing value added, and earnings and
profits (see below). Such taxes would spread the cost of cleanup

broadly over all corporations.

- C. Chemical Feedstock Tax

CERCLA imposed an excise tax on 42 chemical feedstocks and on
petroleum. The main criterion for determining which feedstocks
would be subject to tax was the prevalence of hazardous Wastes de-
rived from thexefeedstocks. The basic feedstock tax rates were set
at $4.87/ton for petrochemicals, $4.45/ton for inorganic chemicals,
and $0.0079/barrel for petroleum. 44 These rates were necessary to
achieve a $1.6 billion Superfund program over five years and to al-
locate 65 percept of the tax burden to petrochemicals, 20 percent to
inorganic chemicals, and- 15 percent to petroleum. This allocation
wasbased on'the respective proportions of derived wastes found in
hazardous waste sites. In addition,- the feedstock rates were limited
to 2 percent of wholesale price (based on data available in 1980).

Exemptions were granted for methane or butane used as a fuel;
ammonia, sulfuric acid, and nitric acid used in the production of
fertilizer; sulfuric acid produced as a byproduct of air pollution con-
trol; and chemicals derived from coal. In addition, section 1019 of
the Deficit Reduction Act of 1984 clarified that exemptions also
would apply to specified feedstocks used in the production of cer-
tain fuels and transitory chemicals which occur in metal refining
processes.

"According to one study, the chemical and allied products industries are responsible for pro-
ducing 84 percent of the contaminants found at national priority list sites. See: Management
Analysis Center, Inc. Financing Superfund: An Analysis of CERCLA Taxes and Alternative Rev-
enue Approaches (June 1984), p. 38.Xr'

44 Compounds (e.g., arsenic trioxide) were 'taxed at a fraction of the rate imTosed on their con-
stituents (i.e., arsenic) based on percentage composition.
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The feedstock tax has been -criticized as being arbitrary and po-
tentially damaging to_ industry. Under current law, feedstock taxes
are. not based on either the degree of hazard associated with wastes
derived from these feedstocks or the volume of hazardous waste
produced from these chemicals. Thus, it is argued that a tax on the
disposal of certain hazardous wastes more equitably places the
burden of the tax on the wastes which are being cleaned up by the
Superfund.

On the other hand, proponents of the feedstock tax argue that it
is successful in accomplishing the stated goal of financing the Su-
perfund program through taxes paid by the industries that account
for most of the problem which led Congress to establish the pro-
gram. According to a report prepared for the EPAI 71 percent of all
regulated hazardous wastes are,.pkoduced by the chemical and pe-
troleum refining industries which are the primary payors of the
feedstock tax.45 Most hazardous wastes or substances are made
from the feedstocks subject to tax; the vast majority of those sub-
stances ranked highly hazardous at waste site# are taxed feedstocks
or their derivatives.

D. Effect of Feedstock Tax on Trade

Under current law, imports of feedstocks are subject to tax, as-
are, imports of petroleum and petroleum products, but impoits of
derivatives produc-ed from taxed feedstocks are not subject to tix.
It is argued that the the feedstock tax subsidizes imports derived
from taxed chemicals, and encourages U.S. chemical companies to
manufacture offshore. Imported products that are derived from
feedstocks that would have been taxable if produced or sold in the
Unites States escape tax and are, in effect, subsidized by the Super-
fund' tax. For example, batteries consist mostly of lead and lead
oxide. Lead oxide is a taxable feedstock; however, imported batter-
ies are not taxed. Thus, disregarding transportation costs, impoited
automobile batteries (ma( e with untaxed lead oxide) have a cost
advantage over those produced in the United States. Similarly, ex-
ports of U.S.-produced batteries suffer from a cost disadvantage rel-
ative to foreign-produced batteries.While the feedstock tax could, in theory, harm U.S. trade, it is
unlikely that the actual-damage to the U.S. chemical industry is
large. The maximum tax imposed by Current law on any c 6micak'
is 2:0 percent of the manufacturing cost estin -t6di0i n 8 4y1 comn1
parison, the value of the dollar against a group of 11 major foreign
currencies increased by about 10 percent over the last 6 months of
1984, effectively raising the price of U.S. chemical exports by that
amount.48 While some segments of the chemical industry are
highly competitive, the recent growth in petrochemical imports ap-
pears to be attributable largely to the appreciation of the dollar
against foreign currencies and to competition from plants estab-

45Westat, Inc., National Survey of Hazardous Waste Generators and Treatinent, Storage and
Digrjoeal Facilities Regulated Under RCRA in 1981, (April 1984). --

SU.S. Congress, Congressional Research Service, Memorandum prepared for the House Com-
mittee on Energy and commerce Subcommittee on Commerce, Tansportation, and Tourism,
(March 21, 1985). p. 7.

48-076 0 - 86 - 3
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lished near low cost sources of natural gas in the Middle East and
elsewhere.

47

Since foreign manufacturers of chemical imports did not gener-
ate the wastes found in U.S. disposal sites, it is difficult to argue
that they should pay to clean them up. (However, some chemical
imports are used in manufacturingproceson-which generate haz-
ardous wastes.) Without a doubt many environmental regulations
(e.g., the Clean Water Act, theClean Xir Act, the Toxic Substance
Control Act, the SolidWaste Disposal Act, the Occupational Safety
and Health Act, etc.) raise the cost of manufacturing in the United
States. However, Congress has not provided systematic trade relief
to offset the effects of any such reiulationis or taxes which affect
the costs of domestically produced goods.
"Current law does not provide an exemption for feedstocks that

are exported. Some argue that such an exemption is necessary to -
prevent U.S. producers of exported feedstocks from 1in adversely
affected, vis-a-vis foreign producers'of these materials, in their at,-
tempt to compete for the business of foreign purchasers. However,
it can be argued that an export exemption would adversely affect
U.S. purchasers of feedstocks, since they will have to compete
against, for example, Canadian br Mexican manufacturers who'would be able to purchase feedstocks on a tax-free basis. These for.
eight, purchasers could ship 'derivatives back to the U.S. and set
prices without having to take account of the tax paid with respect
to U.S. purchasers and users of feedstocks.

E. Tax on flazardous Waste
Several basic issues arise inthe discussion of a tax on hazardous

waste in the context of financing the Superfund program: incentive
effects; predictability of revenues; administrative concerns; trade
effects; and appropriate financing sources for the particular ex-
-nditurej authorized Under the program.

n yzing the effects of proposed taxes on hazardous, waste it
is useful to distinguish between "disposal" and "generation" taxes.
Under a waste disposal tax, wastes that enter the environment are
subject to tax. Treatment, reclamation, and recycling of. waste is
exempt; however, residual wastes from these processes that enter
the environnert are subject to ta5. Under a waste generation tax,
the generation of waste, rather than its disposal, is subject to tax.
S. 14 (Senators Moynihan .and Bentsen) and S. 886 (Senator Prox-
mire) are structured generally as disposal taxes, while S. 955 (Sena-
tors Mitchell and Chafee) includes a generation-type tax on hazard-
ous waste. The -Administration's waste tax proposal can be viewed
as a hybrid approach combining, in effect, a relatively low-rate gen-
eration tax on all hazardbus waste with a surtax on certain types
of-disposal.
Incentive effects

A rationale for a disposal tax, like other pollution taxes, is that
the market price of disposal does not reflect the full cost to society.

4 ' Data Resources, Inc., Superfund and the International Competitive Position of the Chemical
Industry testir6ny-presented to the Subcommittee on Commerce, Transportation, and Touribh
of the House Committee on Energy and Commerce, (March 21, 1985).



61

Even waste that is properly- dis osed of, in a facility regulated
under the provisions of the"Resource -Conservatioh and Recover-
Act (RCRA), may still pose some.long-term risk to the public health
and welfare. Accidental releases can ocur in the transport of haz-
ardous wastes and at disposal facilities. Property values around dis-
posal facilities may be reduced. If the owner of a hazardous waste
facility becomes insolvent, the cost of maintaining the facility is
shifted to the government. Thus, in theory, disposal tax rates
should vary with the degree of hazard associated with each type of
waste, and the environmental soundness of the disposal method em,
played. A disposal, tax based solely on the social cost of waste dis-
posal would generally exempt proper treatment and recycling of
hazardous wastes and tax only the untreated hazardous residuals
from these processes upon ultimate disposal.

A disposal tax, unlike a feedstock tax, has the effect of creating
direct economic incentives for waste reduction and treatment.
First, at the production level, there is an incentive to adopt nmanu-
facturing processes which generate smaller amounts of t.he more
toxic, highly taxed wastes. Second, at the treatment stage, there is
an incentive-to recycle and otherwise reduce the volume of hazard-
ous wastes which must be disposed. Finally, at the disposal stage,
there is an- incentive to use safer methods of waste disposal which
are taxed at a lower rate. Thus, the tax, administered by the Inter-
nal Revenue Service, could supplement the environmental statutes

__ administered by EPA in attempting to achieve environmental
goals. -

It is unclear, however, if.adequate information exists about the
degree of hazard of different wastes and the environmental sound-
ness' of alternative disposal methods to design a, rational disposal
tax. According to the Office of Technology Assessment (which sup-
ports the concept of a disposal tax) there is insufficient scientific
data to 'determine whether deep well injection is a highly safe
method of long-term disposal. A tax which provided lower tax rates
or exemptions for certain types of treatment or disposal could in-
crease the amount of waste flowing into less heavily, taxed disposal
and' treatment methods. If these low tax rates and exemptions are
based on inadequate scientific data such a tax could actually in-
crease the 'amount of environmental damage imposed on society by
the disposal of hazardous waste. For example, under the Adminio-
tration s proposal, deep well injection would in many cases be
taxed at a lower rate than biological waste water treatment. The
inability to define adequately hazardous wastes and-to determine
their relative harmfulness is the primary reason why countries
such as France and Germany, which tax the discharge of pollut-
ants into waterways, have not enacted taxes on hazardous waste
disposal.

A waste generation tax would promote environmental policy by
discouraging the generation of hazardous waste; however, unlike a
disposal tax, it would not create an incentive or disincentive for
any particular method of treatment or disposal. A waste genera-
tor's choice among treatment and disposal methods Would be deter-
mined primarily by the costs of alternative technologies and EPA
regulations, rather than by the tax Code.
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Predictability of revenues
Twenty-three States currently employ or have employed some

form of waste-based tax.4' The General Accounting Office (GAO)
recently studied the experience with waste-end taxes in New York,
California, and New Hpmpshire, and concluded that 4.?

... the three states (1) have not collected the revenues
they anticipated, (2) have not determined if the tax

.achieved its objective of encouraging more desirable wastemanagement practices, and (3) were concerned that a simi-
lar federal tax may reduce state tax revenues, or increase
the incentive to illegally dispose of hazardous waste. in ad-
dition, GAO found that in order to implement similar fed-
eral waste-end taxes, more data are needed on the types
and quantities of waste generated and the treatment, sthr-
age, ana disposal methods used. These data are necessary
to accurately estimate revenue, measure change in dispos-
al practices, and assure compliance with the tax.

The revenue shortfalls in these States were 39 percent in Califor-
nia, 73 percent in New York, and 93 percent in NeW Hampshire'.
Florida replaced its waste-end tax with # feedstock tax in 1983
after discovering that administrative costs exceeded revenues.' 0

The State experience with disposal taxes raises the issue that a
revenue shortfall might also occur at the Federal level.

Part of the revenue shortfalls experienced at the State level are
due to out-of-State disposal of wastes. This type of tax avoidance
would not affect a Federal level disposal tax, except to the extent
hazardous wastes are exported frofr the country. A second explana-
tion is that most of the State disposal taxes have been enacted
since 1980 and are relatively new. -This "learning curve" syndrome
may be responsible for thie 80-percent revenue shortfall in the Fed-
eral disposal tax enacted in the CERCLA of 1980 tofund the Post--
closure Liability Trust Fund.51 A third cause of persistent revenue
shortfalls is that the disposal tax creates incentives for waste man-
agement, both by legal and -illegal means. California, in one year,
experienced a 28-percent decline in reported waste, including a 66-
percent decline in extremely hazardous wastes, after enacting a
waste-end tax.' 2 In combination with State level waste end taxes, a
Federal disposal tax could raise the effective tax rate on disposal to
the point where serious revenue shortfalls might occur at both
levels of government. .

At the State level, it appears that some f the hazardous waste
reduction is due to- "midnight" dumping, w te blending, question-
able recycling and treatment operations, nd- under-reporting of
waste volumes,' 3 Under-reporting is partic larly difficult to detect

48 Fred C. Hart Associates, Inc. "CERCLA Funding Optionst pp. 21-22.
4 GAO State periences With Taxes-on Generatom or Dispoers of Hazardous Waste (May 4,
so4,Inc. "Briefing on CERCLA Tax Alternatives," prepared for the Environmental Protec-

tion Agency, part II, p. 14.
t1 According to the most recent IRS data, the post-closure tax raised an average of only $1.6

million per quarter In the first two quarters of fiscal '1984 relative to fiscal year budget esti-
- mates of $8 million per quarter and projections of $26 million per quarter when the tax was

enacted in 1980.
" ICF, Inc. "Briefing on CEROLA Tax Alternatives," part II, p. 20.:' Ibid,, pp. 18-19. ,
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in the case of on-site disposal, since the waste producer and dispos-
er are the same pary. This could be a significant problem for a
Federalwaste-end tax because 96 percent of all hazardous waste
ate disposed of on site.s4 As a result, some argue-that an improper-
ly designed waste-end tax could seriously undermine compliance.
with the RCRA reporting requirements.

Ultimately, there may be a conflict between the-two major goals:
of a disposal tax-the provision of revenue for the Superfund pro-,
gram and the encouragement of proper treatment of hazardous
wastes. To the extent that the tax applies only to those disposal
practices which cause environmental harm and is successful in dis
couraging such practices, the revenues generated by the tax will
decrease. However, the experience'with the Superfund program in-
idcates that the revenue needs for cleaning up old sites are -likely
to increase over time.

Hazardous .waste generation is a considerably larger tax base
than hazardous waste disposal (because waste that is treated is not
excluded). Thus, to raise an equal amount of revenue, a lower rate
of tax is required if waste generation, rather than disposal, is sub-
ject to tax. At a lower tax rate, a waste generation-type takx is less
likely to result in midnight dumping, and other causes of revenue
shortfall, than is a disposal-type tax. Also, tax revenues from a gen-
eration-type tax are likely to be more stable than a tax imposed on
particular types of disposal, since it is more difficult for taxpayers
to reduce waste generation than it is to change disposal methods.
Administrative concerns

Some have questioned whether the current RCRA regulatory
system is adequate for assesssing, collecting, - monitoring,-and en-
forcing a waste-end tax. Notwithstanding the' RCRA regulatory
system, every State that has adopted a waste-end tax has found it
necessary to develop a separate reporting systems 5 The GAO con-
cluded that current data were inadequate for determining the
cause of the revenue shortfalls in the State programs, and the
extent to which illegal disposal practices may have increased as a
result of taxing hazardous waste.

Another lesson from the State experience is the relative high ad-
ministrative cost of hazardous waste taxes. The current Superfund
tax is imposed on 42 feedstocks and collected from approximately
600 tax payers. On the other hand, a hazardous waste tax might be
imposed on more than 430 wastes regulated under RCRA, and col-
lected from approximately 5,000 on'site and off-site hazardous
waste disposal facilities.5 6 The Internal Revenue Service would be
required to develop complex regulations covering the hundreds of
substances involved, and specifying the taxation of numerous recy-
cling,, treatment,- and disposal practices.

Further, it is not clear to what extent the RCRA regulatory
system is adequate to provide the framework for the administra-
tion of a tax. For example, liability for an excise tax generally de-
pends on the occurrence of a taxable event, but theRCRA system

s4 Westat Study.
ss ICF, Inc., "Briefing on CERCLA alternatives," p. 26.
ss Ibid., p. 12. .. -

/
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is geared to the prevention of certain events (i.e., illegal disposals)
which are prohibited under that law. It is unclear at what point
legal treatment and/or legal disposal would require the payment of
a tax. Some proposed versions of a waste disposal tax would distin-
guish among storage, treatment, and dis for purposes of defin-
ing the taxable event and whether or not the tax ever applied to a
given volume of waste. However, the distinctions among these ac-
tivities under present law are not always clear.

In addition, since RCRA allows approved State programs to ad-
minister the Federal requirements, it is unclear to what extent a
Federal tax based on RCRA ultimately would be administered by
the States, which could vary in their definition of terms and ad-
ministrative porctices.

Also, there is considerable controversy over the RCRA regula-
tions which define hazardous wastes and various management
practices, as indicated in the following statement,

Industry and environmentalists alike, unhappy with
much of what they already see, have challenged numerous
regulations and are involved with EPA in lengthy negotia-
tions over the way- those regulations should ultimately
read. The states, which administer RCRA, are finding:
their efforts hobbled because promised federal aid has not
materialized. 57

The Congress in 1984 adopted amendments to the RCRA which,
inter alia, control certain questionable- treatment practices under
current law and expand the number of generators subject to the
statute. If a disposal tax is tied to RCRA statute, the delays and
frequent changes and challenges to EPA's regulations could make
it difficult for the Internal Revenue Service (IRS) to administer the
tax and issue its own regulations

There may be difficulty in administering a disposal tax where
waste is stored or treated-i4 several waste management units prior
to ultimate disposal. To preVent double taxation it generally will be
necessary to provide a cred-t for tax paid when waste is moved
from one unit to another. Y'10blems may arise Where the rate of tax
varies depending on the type of treatment unit. Also, some types of
treatment (e.g., neutralization of acids by the addition of a basic
compound) may increase the amount of waste material. This could
result in a tax credit for a larger amount -of waste-thanvas origi-.
nally subject to tax. Such difficulties generally would be avoided by
taxing the generation of hazardous waste (regardless of the method
of treatment or disposal) rather than the disposal of-such waste. -

Another issue is whether a waste disposal tax should be levied on
a wet weight or dry weight basis. For example, since wastes inject-'

* ed into underground wells are very dilute (90-99 percent water)
taxing disposal on a wet-weight basis increases the share of the tax
burden paid by underground injection relative to other types of
land disposal (if the same tax rate applies to both). If desired, the
higher water content of wastes injected into underground wells
could be accounted for by lowering the tax rate.

St Chemical Week "Getting RCRA Under Control" (June 9, 1982), p. 36.
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Some oppose taxing disposal on a dry weight basis because of the
added administrative burden. The cost of determining dry weight
content has been estimated to be on the order of $20 per barrel,
and can be more than the tax liability. As a result, some small
waste generators currently do not bother to determine the dry

"weight content of their wastes and pay the existing post-closure tax
on a wet weight basis.. This may put small disposers at a disadvan-
tage relative to large disposers (who have more uniform waste
streams and in-house laboratory facilities).

As a practical matter, it may be quite difficult to develop com-
prehensive regulations prescribing the method of testing each of'
the hundreds of 'hazardous wastes to determine. accurately the---
water content. For example, evaporative methods do.not work for-.
volatile organic wastes, while the Karl Fischer titration procedure
is ineffective for testing wastes which contain significant amounts
of acids or aldehydes. The regulations would also have to specify
thq frequency of sampling for continuous waste streams because
Water content may be variable. For example, in many waste water
treatment facilities the diluteness of the waste stream surges after
it rains because storm water and hazardous waste share a common
sewer system. Finally, the regulations will have to establish certifi-
cation procedures for dry weight analyses so that Internal Revenue
Service ("IRS") agents can audit effectively taxpayers' claims re-
garding the dry weight of their taxable wastes.
Trade effect

Like the feedstock tax, a waste-end tax rAises the price of manu-
facturing certain products in the United States. This effectively
taxes exports and subsidizes imports of such products. However, de-
pending on the tax rate imposed, the impact of a waste-end tax on
individual businesses may be larger than the feedstock tax. The
feedstock tax in current law wab designed to prevent an increase in
production costs of more than 2.0 percent; however, a "waste-end
tax could amount to a much larger percent of manufacturing costs
for products whose fabrication involves large volumes of hazardous
wastes. For example, a 1983 survey of off-site disposal charges, pre-
pared for the EPA, found that the cost of landfill disposal.for bulk
wastes ranged from $28 to $100 per metric ton, and the cost of land
treatment ranged from $5 to $24 per-metric ton.58 Thus a tax of
$10 dollars per ton on land disposal, approximately the rate pro-
posed" by the Adifiistration, could raise the cost of landfill by 10
to 36 percent, and the cost of land treatment by 42 to 200 percent.
Consequently, waste-intensive products could be 'priced out of the
market by imports from countries -which have few, if any, regula-
tions governing the disposal of hazardous waste. In these cases,
U.S. manufacturers might shut down production and possibly es-
tablish manufacturing operations in other countries with weaker
environmental standards. While some would welcome the export of
industries which produce large volumes of hazardous wastes, the
cost to the U.S. economy in terms of jobs and income must be con-
sidered.

a Booz-Allen, &biw of Activities oF 'rms in the commercial Hazardous Waste Management
Industry, 1983, reporVSW-894.M
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Appropriateness of revenue sourceOne of the arguments for a waste-end tax is that under .a feed.
stock tax, the burden of financing the Superfund program is not
properly placed on many 'of the industries which- produced the haz-
ardous wastes which currently pose an environmental threat. It is
argued that since a waste-end tax could be more highly. correlated
with the generation of wastes found at Superfund sites, it is a more
appropriate tax base.

Opponents of a waste-end tax respond that this argument is not
valid to the extent that a large volume of waste is not subject to
the tax. Wastes which are exported, generated by small generators
exempt from RCRA, or are municipal wastes might not be subject
to the tax. To the extent the tax is tied to the existing RCRA regu.
latory system, disposal which falls outside that system would not

-be subject to the tax. Further, those companies currently disposing
of waste may not be the same companies that generated the waste
found in Superfund sites.

F. Post-closure Liability Trust Fund
Under current law- the Post-closure Liability Trust Fund trans-

fers legal liability of owners and operators of private disposal sites
to the Federal government, provided that such sites are operated
and closed according to RCRA requirements, and the EPA deter-
mines, 5 years after closure, that there is no substantial likelihood
of future release. In exchange for assuming such liability, a tax of
$2.13 per dry-weight metric ton was imposed on the disposal of haz-
ardous wastes at qualified facilities. In effect, the post-closure tax is
in lieu of an insurance premium for the coverage of all future
claims arising from health and property damage caused by a haz-
ardous waste facility.

The Administration proposal would repeal the Post-closure Li-
ability.Trust Fund enacted in 1980. There are several arguments
for repeal. First, no estimate has been made of the liability which
ultimately could be transferred to the Federal government under
this provision. This liability is unlimited, and is governed largely
by State and local laws which could change and could cover such
items as medical 'expenses, pain and.suffering, and income losses.
Thus, the amount of claims against the Fund could be extremely.
large, and there is concern that the Post-closure Fund will have
adequate resources to 'compensate the victims of even a few re-
leases. This could necessitate a large tax increase or use of general
revenues to pay these claims. Second, it is argued that the transfer
of liability to the government diminishes the incentive to .make
these facilities safe over the long run. Under the scrutiny of pri-
vate insurers (to avoid liability attributable to.CERCLA and State
tort laws), it is claimed that facility operators would continually
strive to increase safety in order to keep premiums low. Little as-
surance that a future damage is unlikely results from a lack of re-
lease during the first five years after closure. Further, .because
storage facilities do not pay the tax, a storage facility which
switched its status to that of a disposal. facility just before closure
could, transfer liability to the Fund without ever having paid the
tax. Other such mismatches between the. tax and eligibility for
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transfer or liability niay be possible; for example, a facility with an
interim status permit may be required to pay the disposal tax but,
if it never receives a final RCRA permit, will never be able to
transfer liAbility to the fund. In addition, the Post-closure Fund
does not relieve waste generators and transporters from legal li-
ability for damages caused by waste deposited at a hazardous waste
disposal facility.

On the other hand, it is argued that adequate private insurance
is not available to cover the long-term liability .of operators and
owners of waste disposal facilities. Non-sudden environmental im-
pairment insurance policies may be cancelled without cause by the
insurer and are written to cover claims made during the coverage
period of the insurance (claims-made basis) rather than when pollu-
tion actually occurs (occurrence basis). Such a policy would not
cover any claim filed after fhe terminate n by the insurer even if
the damage resulted from a release which occurred when the policy
was in force. Thus, repeal of the Post-closure Fund could leave the
public without protection where a policy is cancelled without cause
or a facility operator becomes insolvent. Only the Federal govern-
ment, it is argued, is capable of fully insuring these risks.59

As.an alternative to repeal, one possibility is to the limit the li-
ability of the Post-closure Fund to sites where the owner and oper-
ator are insolvent or the liability of a private party cannot be es-
tab'ished. This would have the effect of making the Post-closure
Fund similar to the Superfund which covers the cost of cleanup
where responsible parties cannot be identified. In addition, the
Post-closure Fund woultsupplement the-Stiperfund by covering li-
ability for images for _medical costs, income losses, pain and suf-
fering, and other items Which would not be compensated by the Su.
perfund.

G. Natural Resource Damage Claims

Under present law States and the Federal government may be
compensated for damages to government-controlled natural re-
sources, such as parks and wildlife. These damage payments are in
addition to actual costs of cleaning up hazardous substances. The
Administration proposal provides that th4 Superfund may not be
used to pay these damage claims. It is argued that the present law
provision diverts scarce funds from the principal purpose of the
program, which is to clean up hazardous waste sites and thus pre-
vent further damage to individuals as well as natural resources.
Further, it is argued that this provision exposes the Federal gov-
ernment to enormous potential liabilities for which no estimates

- have been made. B -ause regulations for damage assessment have
not yet been issued, only four States have filed damage claims;
however, claims from these States total $2.7 billion. Once the provi-
sion is fully implemented, the amount of claims eventually could
be much larger. Thus, the Administration viewed it as unwise to
allow these amounts, which do nothing to promote cleanup of haz-
ardous substances, to be paid from the Fund.

"See Department of the Treasury, The Adequacy of Private Insurance Protection under Sec.
tion 10 7 of the Comprehensive Environmental Response Compensation, and Liability Act of 1980
June 1983. _ •"
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On the other hand, supporters of the current provision argue
that the Superfund should be used to compensate all costs attribut-
able to hazardous substance releases, and that cleanup costs are
only a small part of the total costs which these releases impose on
society. In many cases, governments whose natural resource are af-
fected adversely will have to incur substantial expense to restore or
replace these r.esourpes if they are not paid by the Fund, since sol-
vent parties responsible for the damages often cannot be located.
Of course,- taxpayers finance these restoration or replacement ex-
penditures through additional State and local taxes. Thus, if the
Fund pays for these expenses, they are borne by the users and pro-
ducers of chemicals and their derivatives rather than a broader
group of taxpayers. Advocates of this provision argue that Fund
payment of these damage claims results in a more equitable distri.
bution of this burden.

H. Broad-base Tax Alternatives
Based on the Office of Technology Assessment Report and other

studies indicating the enormous cost of ultimately cleaning all of
the nation s serious hazardous waste sites, some have argued that
either general revenues or a broadly based tax eventually will be
necessary to. finance the Superfund. A broad-base tax would likely
cause less economic dislocation than an equal revenue tax on

-chemical feedstocks or hazardous waste disposal, the effects of
which are concentrated in the chemicals industry..

The simplest broad-base Superfund tax alternative would be to
impose a surtax on the existing income tax. (A corporate income,
tax surcharge of 10 percent was in effect during 1968 and 1969, and
a surcharge of 2.5 percent Was in effect in 1970.) However, it is
argued that a surtax would be unfair because a number of corpora-
tions pay little or no corporate income tax under current law as a
result of Various tax preferences such as the investment tax credit
and accelerated depreciation. Several alternative broad-base corpo-
rate income tax bases have been proposed: earnings and profits net
receipts, and manufacturing value added. Since these tax bases are
extremely large, a very low tax rate would generate itbstantial
revenue. Also, such taxes likely would produce relatively stable
revenue compared to mere narfbw alternatives such asa tax on
hazardous waste.
Tax on earnings and profits

S. 955, introduced by Senators Mitchell and 'Chafee, would
impose an annual tax of 0.3 percent on corporate earnings and
profits (before deducting distribuitions) in excess of $5 million.
Earnings 4nd profits, as defined in section 312 and in regulations,
more- closely reflect actual economic income than does taxable
income since many tax preferences are disregarded. Another ad-
vantage of this proposal is that only a relatively small number of
corporations would be liable for this tax (i.e., corporations with
earnings and profits greater than $5 million).-Howeveradisadvan-
tage of this tax is that many corporations, including large corpora-
tion, do not currently compute earnings and profrs on domestic op-
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erations on a regular basis. Thus, some additional recordkeeping
might b6 required.
Tax on npo nufacturing value added

S. 957,! introduced by Senators Bentsen and Wallop, would
impose tax on-valued added in manufacturing by corporations with
over $100,000 of gross receipts. The tax would be similar to the
value added taxes ("VATs") imposed in many Western European
countries, except that it would not apply at the retail (or wholesale)
level, and corporations would compute their tax liability using the
subtractivee" rather than the "credit" method. Under the subtrac-
tive method, taxpayers deduct purchases of materials from sales of
taxable commodities in computing their tax liability, rather than
having to claims a credit for tax imposed on purchases of materials.

-Unlike the European-type VATs, the proposed tax does not allow a
deduction for- depreciation. Thus the tax base includes both pre-
retail sales of manufactured goods and gross income from capital in
the manufacturing sector. Consequently, tax is to some extent im-
posed on both consumption and gross income (i.e., profits plus de-
preciation) resulting from manufacturing.

'One advantage of taxing value added is that, under the General
Agreement on Tariffs and Trade ("GATT"), a VAT is regarded as a
direct tax which may, be rebated on exports'and imposed on im-
ports. Such border tax adjustmenets would minimize adverse trade
consequences that might arise from Superfund taxes. A tax on
manufacturers may also be regarded as an equitable method- of fi-
nancing the Superfund since most, hazardous waste generation is
associated with manufacturing operations. However, it could be
argued that fairness would dictate that exports of manufactured
goods not be exempted from Superfund tax because the production
of goods for export generates the same amount of hazardous waste
as the production of goods for domestic consumption.

A disadvantage of a value added tax is that it will impose addi-
tional recordkeeping and Compliance costs. Under the manufactur-
ing value added tax, unlike under current law, taxpayers would be
required to separately account for (1) sales of manufactured goods,
(2) exports, and (3) costs of goods sold attributable to taxable pro-
duction. Treasury has estimated that implementation of a broad-
base (credit method) VAT would cost $700 million per year and re-
quire 20,000 additional personnel. While the tax pros in S. 957
is substantially narrower in scope than the VAT analyzed by the
Treasury Department, administrative costs may nevertheless be
significant.
Tax on net receipts

S. 596, introduced by Senator Bradley, would impose a tax 9f .083 -
percent on the net receipts of corporations with over $50 million of.
gross receipts. One advantage of taxing net receipts is that taxpay-
ers are already required to compute net receipts for purposes of the
corporate income tax so that compliance costs would be very low.
Another advantage is that relatively few corporations would be
subject to the tax: only about 10,000 corporations-. have gross re-
ceipts in excess of $50.million. .



70

Aiidvattage of the-proposal is that the-effect of the tax would
-be uneven across firms and industries. Rental and interest income.
are generally, excluded in the calculation of net receipts and thus
would be exempt from tax. Also inventory accounting methods
differ between manufacturing and other sectors. Since cost of goods
sold depends on the method of inventory accounting, the computa-

* tion of net receipts (i.e. gross receipts minus costs of goods sold) will
- vary -between industries. Some firms, such as utilities, do not main-
tain inventories. In such cases -additional recordkeeping would be
required. Further, the inventory regulations provide that the inclu-
sion of certain items in costs of goods sold follows the accounting
treatment on the firm's books. Thus, there could be inconsistent
tax results under the net receipts tax depending on variations in
income tax accounting practices.
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STATEMENT BY SENATOR JOHN H. CHAFEE

I would first like to thank- the Chairman'of the Finance Committee, Senator Pack-
wood, for schedujing-hearings-on-the financing of the Superfund hazardous waste
cleanup program. I am a member of the Senate Committee on Environment and
'Public Works,.and that Committee has approved reauthorization of the Superfund
program which expires October 1, 1985. 1 am delighted that the Finance Committee
is moving forward with hearings on the financing of the program in a -timely
manner.

We have some very difficult choices to make in financing the Superfund. Cleaning
up the abandoned hazardous waste sites is going to be much more costly than we
originally anticipated.- The Senate Committee on Environment and Public Works
has approved a reauthorization of the program at a $7.5 billion level, and I think,
our job here in the Finance Committee is now to find the fairest and most appropri-
ate mechanisms for raising this amount of revenue.

The original method for funding the Superfund was, as we all know, through a
tax on certain chemical feedstocks and a contribution from the general revenues of
the Treasury, Faced with raising substantially more revenue, I think it is f* to say
that most of us feel we can look simply at these two revenue sources. We are going
to have to look at other methods for raising the revenue necessary, and that is what
I think these hearings are all about. 0

I have- introduced, with my colleagues Senator Mitchell, a proposal for funding
the Superfun'd from four sources. First, we propose to continue the current feedstock
tax mechanism,. but we change the rate structure so that it will raise approximately
$400 million annually instead of the $300 million which it currently provides.-Thus
the chemical feedstock tax would contribute $2 billion over the 5 year period.

Second, we propose to continue the. current Treasury contribution to the Super-
fund at'the rate of 12.5 percent annually. Thus the contribution from general reve-
nues would rise- from its current level of $44 million a year, to $187.5 million a year.
Third, We propose a new tax on the generation of hazardous waste to raise $1.5 bil-
lion over the 5 year period, or approximately $300 million a year. Finally,'we pro-
pose a broad based tax on corporate economic income to raise $3.06 billion over the
5 year period.

Each one of these revenue sources 'has its problems. However, I think that the
combination of sources will work to raise revenue in the last disruptive manner eco-
nomically and with a minimal administrative burden on the affected parties and
the Internal Revenue Service.

Briefly, the feedstock tax we propose would continue taxing the 'current list of
feedstocks, but the tax rate would be capped at 1.5 percent of wholesale selling price
ofda substance or $5.35 per ton, whichever 'is lower. The maximunulax rate under
current law of $4.87 per ton for organic feedstocks and_$4.45 per ton for inorganic
feedstock. The tax on crude oil under our proposal would rise' from .79 cents per
barrel to 1.13 cents per barrel. All-the tax rates will be indexed for inflation.

The proportion of tax paid by inorganic and organic substances under our bill will
change. Inorganic substances will pay an increased proportion, up from their cur-
rent'share of 20 percent of the feedstock tax 27.6 percent. The organicsubstances
will pay 57.4 percent, compared with the 65 percent they pay under current law.
Crude oil will continue to pay 15 percent of the feedstocks revenues.

Our feedstock tax would increase the amou.it of revenue generated by this tax by
approximately $100 million a year. This should not produce a negative impact on
the chemical industry's balance of trade. Concern over creating competitive disad-
vantages for the chemical industry is one of the primary reasons we have not tried
to raise all the needed revenues from the feedstocks tax, and the modest increase
Senator Mitchell and I suggest should not produce a disproportionate economic
burden on the petrochemical and metal processing industries.

According to the EPA Superfund study, the chemical trade surplus decrease
which occurred between 1981 and 1983 was small relative to the overl!lideteriora-
tion in the U.S.'trade balance, and more important, the U.S. has not lost market
share in world chemical exports since the enactment of the"Superfund. D]spite-he
reduction in the balanceof trade, the U.S. share of world chemical exports in 1983
was 17 percent, the'highestin more than 10 years.

Factors other than the feedstock tax contributed to the decline in the balance of
trade for the chemical industry, e.4. global recession, the strong dollar, decontrol of
-U.S. oil .prices, etc. Thus the'impact of our proposed increase in the feedstock tax
should be insignificant. Under our proposal, 31 of the feedstocks will be taxed at less
than 1.5 percent of the wholesale price.

j .

-a



72

We have continued the 12.5 percent contribution from general revenues on the
theory that cleaning up these abandoned sites is a broad societal problem to which
all taxpayers should make a contribution. In addition, contributions from appropria-
tions should assure congressional scrutiny of the use of the Superfund.

The new waste generation tax is not my first choice for an additional source of
revenue for the Superfund. Anyone who has not read the piece on hazardous waste
taxes that is in the Joint Committee on Taxation's background pamphlet should do
so as soon as possible. The pamphlet provides an excellent summary of the issues we
need to consider if we are going to consider a tax on hazardous waste.

I am not a fan of. hazardous waste taxes and have proposed this flat tax on the
generation of waste as a lesser of two evils. The risks of developing improper waste
management incentives, experiencing revenue shortfalls, creating an administrative
nightmare and unexpected trade effects are all ; ery real risks.

My experience as author and manager of the 1984 amendments to RCRA, the law
under which EPA regulates hazardous waste management, convinced me that our
state of knowledge about waste generation and disposal practices is woefully inad-
equate. It is inadequate to develop or to-administer an incentive-based tax plan. If
we accept some of the multi-tiered tax proposals that are designed to alter behavior,
to favor treatment over land disposal, we' run the risk of upsetting ERA's regulatory
program.

Just last fall, the Congress enacted an extremely complex, detailed law that di- 4
rects EPA to phase out unsafe land disposal practices. The last thing we need now is
to inject the IRS into the process of defining what are acceptable. waste manage-
ment practices. That is EPA's. job. We simply do not know enough to ue the tax
code as an effective supplement to EPA's efforts in this area. /. The revenue we can raise with a tax on hazardous waste is hardly worth the
risks. If we agree on the need to broaden the tax base for distributingthe burden of
financing the Superfund beyond the current feedstock and agree to develop some
sort of broad-based tax, I will urge that we drop the waste tax idea alt6gether and
make up the $300 million or so in-!he broad-based approach. If the Committee de-
cide that it wants some sort of waste tax, an analysis of the issues and problems
suggests that a simple across-the-board tax .on generation, such as that included in,
Senator Mitchell's and my bill, is the best approach.

The broad-based tax which Senator Mitchell and I propose is a very small, three-
tenths of I percent (.003)'on corporate earnings and profits in excess of $5 million a.
year. Earnings and profits are a measure of a corporation's economic income based
on actual expenditures and receipts without accounting for the special tax treat-
ment rules in the Internal Revenue Code. Section 312 of the Internal Revenue Code
already defines earnings and profits, so it is not a new concept for corporations.

Under existing tax law, corporations must keep track of their earnings and profits
for the purpose of measuring the amount of earnings that are available for.distribu-
tion to shareholders. As a -practical matter, most large corporations do not keep de-
tailed -records of their earnings and profits because for most large corporations,
shareholder distributions rarely approach the level of corporate earnings and prof-
its. However, this is a calculation which can be made with relatively little adminis-
trative burden.

In summary,:.the bill which Senator Mitchell and I have proposed continues to
depend in large part upon the petrochemical and metal processing industries for its
tax revenue based on the sound reasoning that the hazardous waste problem can be
directly traced back to the feedstock substances which produce most chemical prod-
ucts. Tat is a tax policy that should be continued. The petrochemical and metal
processing industries will also contribute, the bulk of taxes under our new waste
generation tax. In recognition that more revenue is needed for the Superfund, and
that we can not raise it all from one industrial sector, we have included contribu-
tions from general revenues and we have proposed a broad-based tax on corporate
economic income.

I Will save my. detailed arguments for markup and I now look forward to hearing
from our witnesses.

STATEMENT ON SUPERFUND BY MALCOLM WALLOP
This April, we celebrated thp 15th Anniversary of Earth Day. In reviewing the

issues and concerns discussed back at the first Earth Day, a researcher wouldn't
tind any mention of hazardous wastes. It was not a problem of great public concern
just 15 years ago. But, today toxic wastes have become- one of the great environmen-.
tal issues.
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In response to the threat of hazardous wastes, we have enacted a number of feder-
al laws, such as the one under consideration today, the SuperfunAd program. It is a
response to a new problem, and has had its share of growing pains. In many ways,
the Superfund program is a textbook example of how we should, and should not,
respond to national problems.

With Superfund, we have a program motivated by public anxiety, but not neces-
sarily by public or private competence. EPA has been moderately funded to move on
the clean up of priority hazards waste sites without a proper assessment of the toxic
hazards of industrial wastes, without a failsafe technology, and without sufficient
tedined personnel in either the public or private sectors to deal with the assigned
task.

Now, we are working on a 5 year reauthorization of the-program. I would merely
urge cautioff.W- need to maintain a flexible program which develoPs in a response'
ble fashion to deal with the serious problem of toxic wastes. Merely rapidly inflating
the program does not create a solution, but does have the potential for creating a
monstrous problem.

Our role in this Committee is to ensure tlat we hqve, a solid base to fund the
program. Like many other aspects of the program, the funding is flawed. We have a
narrow tax base which burdens only a handful of corporations. We also rely on non-
existent general revenues. Such a shaky financial base cannot be relied on to pro-
vide the funds for a serious toxic waste cleanup program. I have been working with
Senator Bentsen on one alternative. I feel that our proposal is a superior source of
funding. This hearing will provide an opportupity to learn whether we have devel-
oped a better mousetrap. I do hope that we cah move forward in a manner which
allows us to develop the expertise and understanding to deal with a very serious
public prolilem.

STATEMENT OF SENATOR CHARLES E. GRASSLEY
Mr. hairman, I appreciate the opportunity to hear from these distinguished wit-

nesses-this morning on the tax issues involved in the reauthorization of the hazard-
o ous substance response trust fund. With the expiration of the-Superfund Program
facing us on September 30, we are back again to the drawing table this session to
come up with a fair tax plan which will provide the additional revenue that is
needed to continue our involvement in the cleanup of hazardous waste sites.

Despite positive efforts that have been made since the enactmeflt of the'Super- -
fund Program in 1980, 1 think most of us.in Congress have been disappointed with
the slow progress of the Environmental Protection Agency in addressing the ever-
growing national priority list *ites. Although 538 sites are currently on the list and
another" g48 were proposed in October, EPA estimates that the list will grow to
1,800 to 2,500 sites in the near term. Surely, there is great concern oVer the stagger-
ing resources which will be necessary from the Federal Government and industry to
protect he. public health from the hazards of abandoned toxic waste dumps. We
must ensure that EPA not only maintains its managerial and financial commit-
menis to the Superfund Program, but accelerates its efforts in every way possible.

I do have concerns, however, over the disagreement which has arisen as to the
cost of the superfund cleanup and how quickly new revenues can be expended in a
responsible manner. The administration is proposing to expand- the program from
its current authorization level of $1.6 billion to $5.3 billion over the next-5 years.
The Senate Environment and Public Works Committee, on the other hand, has rec-
ommended the superfund be expanded to a $7.5 billion spending level. I feel that
Congress will have to take care not to raise revenues faster than they can be spent
to clean up our hazardous waste sits. The administration has pointed out that haz-
ardous waste. clean up projects require lengthy analysis, planning and engineering
work. Given the long lead time necessary for implementing site clean ups, the EPA
maintains it will not be able to spend more than $5.3 billion productively over the
1986-90 period. We should give serious consideration to this question and also to the
extension of the 1980 trigger mechanism which terminates superfund taxes if large
balances builds up in the fund.

Clearly, however, the most difficult decision facing the Senate Finance Committee
is how to best fashion a fair and effective tax system to raise the substantial addi-
tional revenues needed in the Superfund Program. Many argue that the financial
burden of cleaning up hazardous waste sites should be placed on industries responsi-
ble for producing hazardous waste and posing an environmental threat. Of course,
there is no direct link between current taxpayers and past waste disposers, however,
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I feel that the superfund burden is more appropriately placed on industry rather
than the taxpayers who provide general revenue.

We will have to carefully consider whether we should concentrate on disposal or
generation taxes, which embody different incentive and trade effects, or a combina-
tion of both. We must- also examine other broad-based tax alternatives proposed by
my- colleagues, which offer advantages of stable revenue, and les; economic disloca-
tion in the chemical-and petroleum industries.

These are tough questions that we will wrestle with in our effc, c to come up with
a fair approach to the superfund reauthorization. I look forward to the insight to be
shared by our witnesses as to their recommendations for superfund financing.

STATEMENT OF SENATOR LLOYD BENTSEN

Mr. Chairman, today we begin hearings on the financing of Superfund over the
next several years.

No one quarrels with the need to correct 'and control the dangers of abandoned
hazardous waste sites. At issue are 'such considerations as the timing of the pro-
gram, the extent of the cleanup, who should pay and -how revenues should be raised
if no one can or will pay.

Some of these questions have been considered by the Committee on Environment
and Public Works. This Committee must now determine how to raise the revenues.
As we do this, it is important that we find a solution that is fair and equitable.

Loading the Superfund tax on a narrow base is not equity. It is tme to face the
reality that hazardous waste disposal is a societal problem,-not an i'lustry problem.

We all benefit from products like plastics and nylon-yet wasti: are generated.
There is no question that the microchip and mini-computers beftefit society-yet,

wastes yre generated., - .-. .
As one example, I thumbed through the 291 potentially responsil parties at the

Stringfellow hazardous waste site in California. Sure, I found companies like Atlan-
tic Richfield on the list, but I also found Carrier, General Foods, Hughes Aircraft,
Teledyne, and Xerox. And I found plating.-companies and metal finishers and
vacuum truck services.

In short, the disposers of waste at Stringfellow were a wide cross section of the
national economy-dramatically different from the targets under the narrow Super-
fund tax base.

Very often whe we are faced with-a societal problem we turn to general reve-
nues. But, facing $ ,00 billion deficits, I cannot endorse such an approach today.

Let s evaluate th option of increasing revenues by adding to the current feed-
stock tax. In theory, the producerA of petrochemical building blocks should be able
to raise their prices and pass the burden to downstream' users. Eventually the in-
crease would be shared by consumers--spread out over everything from artificial
hearts to disposable diapers and farm products.

If theory mirrored reality, the tax would be scarcely noticed. But the American
petrochemical industry is in decline-on the ropes-with sales and profits falling
steadily because of OPEC competition.

Prices have fallen steadily since 1980. Industry profit have shrunk to a bare 1.24
percent of sales.

It is an understatement to say that imports have grown markedly. Imports have
skyrocketed, cutting the petrochemical industry's net trade balance by nearly a
quarter since 1980 alone.

In ammoia, for example, demand is projected to rise 2 percent this year. Yet pro-
duction will fall 5 percent in the face of increased imports that have nearly doubled
since 1982. Forty percent of all U.S. ammonia plants have %hut down, and 43,000
jobs have been lost.

Unemployment is rising steadily. In the so-called Golden Triangle region of Texas
in the area of Beaumont-Port Arthur, one in six petrochemical industry jobs have
been lost since 1981.

sight'years ago, OPEC began to limit crude production to prop up prices. So they
launched major petrochemical building products to exploit their cheap oil and natu
ral gas feedstocks. As a result, the Saudi Arabia consortium Sabic is building 16
major new petrochemical plants. In 1984 and 1985, for e mple, Sabic added over 5
percent to world ethylene capacity-at a time when nearly 25 percent excess capac-
ity in ethylene already existed.

These new plants are government controlled, and the governments are willing
an&able to undercut any competition by using state-owned oil and gas feedstocks.
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OPEC provides crude to -their refineries at $2.50 per barrel or more below world
prices.

Here's what would ha ppen if we increase the current feedstock tax, according to a
Congressional Research Service evaluation released just last week:

A higher tax will raise-petrochemical industry costs and reduce sales.
U.S. primary petrochemical producers will incur reduced profits and possibly

losses.
Domestic output and employment will decline even further.
Imports will increase and foreign producers will exploit the weak U.S .industry

and raise prices.
Production costs for six major primary petrochemicals'studied will increase from

3 to 5 percent, even though they had had only a 1.24 percent pretax profit on sales
from 1981-84.

The tax burden would .not be distributed among chemical product customers.
Indeed, the CRS report says that the entire tax will be borne by primary producers
and intermediate petrochemical producers, with consumers paying none of it.

As an alternative, we could create a waste end or waste management tax. I haves
introduced a waste-end tax with Senator Moynihan, and others have introduced
similar proposals. The administration now appears to use a waste management tax
as the linchpin of its Superfund tax proposal.

Under the bill Senator Moynihan and I have introduced, the burden falls more
heavily on the land dismal practices that have caused the problems. The revenue
target is about $300 million per. year.

I seriously question the $600 million per year target of the administration bill. I
cannot, speak with certainty about its details, but I believe it relies heavily on
taxing water to provide its revenues.

If the water volumes are changed-or reduced-what happens to those revenues?
Is such a proposal equitable with respect to the Superfund problem?

A waste end tax can.be a useful component of a Superfund tax, but I dopbt it can
be the linchpin.

The inescapable conclusion is that new, broad-based revenue sources are needed.
I know that Senator Bradley has introduced a net receipts tax that would applyto

large corporations. Senators Mitchell and Chafee have a proposal to use a minimum
tax with a very low rate.

I am delighted to see 1hese proposals. They clearly indicate the desire to find a
broad-based revenue source.

Senator Wallop and I have also introduced legislation for a broad-based tax. What
we call for is essentially a tax on sales oi" manufactured goods and raw materials
from the point of production.

A Superfund tax should have a rational relationship to the problem. It should be
fair, so that it does not give some companies competitive edges ove- other compa-
nies. Certainly, it should not encourage companies to move their operations abroad,
or damage the ability of U.S. companies to compete abroad.
. The Superf4nd excise tax that Senat~r Wallop and I propose meets these require-.

ments.
It would apply the tax to imports of all, manufactured and produced products. We

would also exempt exports from tax, so that they can compete abroad.
Manufacturers will pay tax on their sales, and receive a credit for the tax paid on

the material used. But they will not have to keep invoices or other records showing
the tax paid. It will be enough to show purchases of the inputs. This calculation is
already required for income tax purposes.

This mechanism may not be as theoretically correct as the credit mechanism used
in the European value added tax, but it so close-and it is simple.

Another aspect of the hill that makes it simple is that there are not numerous
. exceptions as to what constitutes manufacturing. We did build in an exception for
farmers, because of their lack of inventory records-but even that exception may be
unnecessary depending on other aspects of the bill.

The rate will be very low-perhaps less than 10 cents per $100 of sales-so we can
avoid making some of the fine distinctions that we might be faced with if the tax
were designed to raise large.amounts of general revenues.

In short, I Ahink the bill that Senator Wallop and I have proposed is fair, simple.
and advantageous to U.S. companies competing in world markets.

On' balance, our choices are harsh and limited. A major role for general revenue
is impractical. Increases in-the feedstock tax are inequitable and unwise. Waste
taxes can play a role but not the pivotal role. The only real choice is developing a
broad based revenue source.
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STATEMENT OF SENATOR MAX BAUCUS

Mr. Chairman, I commend you for moving so expeditiously in holding This hear-
ing. This committee's pro-mpt action will assure that the Superfund Program is re-
newed before its expiration this September.

There is a widespread consensus in the nation that the problem of hazardous
wastes constitutes an ongoing emergency and that the pace of cleanup'must be ac--
celerated. At the same time we are unsure of the exact size of the problem. Esti-
mates range as high as $100 billion for total cleanup. We are learning the hard way
that it is very expensive to pay for past insensitivity and past mistakes. But the
longer we delay theworse the problem will become.

The program that comes to us is ? reasonable one. It is neither as large as some-
would like, nor as limited as the administration would prefer. It represents a major
step forward in our ability to identify, adequately analyze and begin cleanup of
sites.

I and the other members of this committee who also serve on the Environment
and Public Works Committee feel strongly about the Superfund Program. The bill
reported out of the Environment and Public Works Committee is a good bill. Our
challenge here in the Finance Committee is to design a reasonable financing mecha-
nism for the program.

The cleanup of hazardous wastes is a national problem. The nature of the prob-
lem dictates that financing should be a multipart package:

First, a chemical feedstock tax. Such a tax currently provides the bulk of Super-
fund financing-approximately $300 million per year. The theory, behind this ap-
proach when Superfund was created was to tax the first hazardous substance in the
production line. This makes sense. However, an increase in this-tax could have seri-
ous adverse consequences for the international competitiveness of our mining, petro-
leum and chemical industries. Therefore, I believe we rousL-retain the chemical
feedstock tax at its current level. •

Second, a waste end tax. This is theoretically appealing but presents an interest-
ing dynamic which makes it inappropriate as a sole financing mechanism. If the tax
is high enough, it discourages the production of. wastes; that in turn would reduce
the funds available for the program. Achievement of both goals dictates that the
size of the waste-end tax be limited.

Third are broader based taxes. These will be necessar to ply for en enlarged'Su-
perfund. It is nice to talk about making those who cause t e p oblem pay to clean it
up, but this presents practical as well ap theoretical problems. On the practical side
we must 'recognize that some polluters no longer exist. A 'targetted tax would
become a tax on those who survived. So I return to my origindl point: Superfund is
a national problem. The past insensitivity to environmental hazards was widely
shared. To some extent, therefore, the clean-up cost also should be widely shared.

The current general revenue contribution to the fund should stay the same. We
should also' seek a broad-based industry tax to provide the added revenues needed
for the larger cleanup program we believe is necessary.

I look forward to testimony on the various taxes to provide funding to accelerate
the cleanup of our hazardouswaste problems.

STATEMENT OF SENATOR GEORGE J. MITCHELL

Today we begin the task of raising revenues to fund the Superfund Program for
the next 5 years.

The superfund law first enacted in 1980 was a major first step in addressing what
was and continues to be a serious and compelling problem: the cleanup of the thou-
sands of toxic waste sites across this country and continuing releases of hazardous
substances into the environment. The program got off to a very slow start, but I am
pleased to say that EPA is now implementing its cleanup and enforcement authori-
ties vigorously. My overriding concern in this committee's deliberations will be to
provide a level of funding sufficient to continue this progress.

The Committee on Environment and Public'Works has approved superfund
amendments which authorize $7.5 billion over the next 5 years. It is clear that even
this increased funding will not complete the task at hand. Since 1980,-EPA has un-
dertaken a comprehensive inventory of hazardous waste sites across the country. It
is now estimated that there are, up to 22,000 potentially hazardous waste sites in the
United States. 0.

If EPA's.current superfund level of activity is to be continued, long term cleanup
can be started at approximately 115 sites each year. EPA estimates that its list of
priority sites for-which superfund money will be made available will grow to 2,200
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site_ utimat4ly, only 10 percent of the sites expected to be in their inventory. I em-
phasize th T $7.5 billion should not be considered adequate given the magnitude of
the program.

However, the members of the Environment Committee were also aware of the
need to bring to the Senate a moderate bill which reflected a consensus. We believe
that we did that. I hope that the members of this committee willact in a similar
fashion with -respect to superfund revenues.

In assessing the various revenue options available, I have been guided by three
fundamental objectives: (I)those segments of industry most closely associated with
the problem should continue to contribute an equitable amount to the fund; (2) at
the sam6 time, that segment of industry should not pay a disproportionate share of
revenues which results in anticompetitive impacts; and (3) any revenue raising
mechanism should create only7finim-all!1ew administrative burdens on affected tax-
payers and the Internal Revenue Service.

I introduced legislation last week with Senator Chafee which, in my view, meets
these criteria. It imposes less of a burden on the chemical industry than the admin-
istration bill but 'aises-morejrevenue. It includes a broad-based tax component,
which I believe merits serious examination., In my view, some sort of broad-based
tax is the only reasonable way to raise revenues in the $7:5 billion range. I hope
that my colleagues will reach the same conclusion.

There is an urgent need for-expeditious action on this legislation if we are to'com-
plete our work this year without any disruption to the progTam. I welcome these
hearings and look forward to developing with other members a revenue measure
which is equitable, administrative and more adequate to do the job than the current
superfund.

Senator PACKWOOD. The committee will come to order, pleased
This is the first of what I hope will be two days of hearings only

on the issue of the:.Superfund, aind as far as this committee is con-
cerned our principal--issue is how it shall be financed. It is not our--
issue to determine the merits or the--substance oftthe legislatiQn.
Thb principal controversies before us is one, how much should it

be, and two, h6ws-hould it be financed?
I have read, all of the witness's statements that were in as of last

night. They will be in the record in full. The witnesses with thie
exception ofthe administration will be held to 5 minutes apiece,
although I would encourage the administration to abbreviate its
testimony and give us a chance for questions. The witness list indi-
cates that about two-thirds of the committee is going to be here.

We Will start this morning with Mr. Lee Thomas, the Adminis-
trator of the Environmental Protection Agency, and Mikel Rolly-
son, the tax legislative counsel for the Department of the Treasury.

Mr. Thomas, go right ahead.
Mr. THOMAS. Thank you, Senator.
I appreciate the opportunity to be here with you today to present

portions of the administration's pro poal and discuss with you re-
authorization of Superfund, along with my colleagues from the De-
partment of Treasury who will talk about the other portions of the
administration's proposal and issues related to the revenue provi-
sions of the reauthorization subject of Superfund- -- -

You have a copy of my-written statement, and with your permis-
sion I will highlight that statement and discuss with you some of
the major components-of our proposal.

Senator HEINz. Mr: Chairman, is there going.to be an opportuni-
ty for opening statements, or not?
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Senator PACKwOOD. 'Jo-hn,-I. Was-goingto-discourage opening
statements. I have discovered that when we get into con-nToversial
matters they take 35 to 40 minutes when there are a lot of us here.
There is nobodyohere, and if you have an opening statement now,
go ahead.

Senator-HEINZ it is extremely brief.
Senator P.SwL 'rD. Go right ahead.
Senator 'HNZ. Thank you, Mr. Chairman, and I want to thank

Mr. Rollyson hnd Mr. Thomas.
Senator HEINZ. Mr. Chairman, as you pointed out,'e begin- 2

days of hearings on proposals to reauthorize Superfund. There is
little doubt in my mind that the Superfund will be one of the most
volatile issues that we are going to face this year.

We all recognize what those people wh- live- in close proximity to
hazard-us waste sites must feel. They live with-tha-afo ny adun-,certainty of not knowing'what-in-he-waterthe drin, t 6 air
they breathe,' and how dangerous is the ground on which they
walk.

Senator HEINZ. Mr. Chairman, as yo-U-pointed out, we begin two
days of hearings on proposals to reau horize Superfund. There is
little doubt in my mind that the Superfund will be one of the 'Most
volatile issues that we are going to face this year.

We all recognize what those people ¢ho live in close proximity tohazardous waste sites must feel; they live with the agony and un-
certainty of n6i knowing what is in the water they drink, the air
they breathe, and how dangerous is the ground on which they
walk. - - C

Every state we represent has sites on EPA's National Priorities
List. Pennsylvania, for instance, has 54 sites on the NPL. I think
that the top issue in reauthorizing .Superfund is to fund it at a
level, that will ensure the most dangerous sites. are cleaned up.--
quickly and thoroughly.

In general, I believe that the bill referred' to the Finance Com-
mittee by the Environment Committee is a sound one. With over
00 sites already on the National Priorities List and with future

additions numbering, by 'stimates, anywhere from 2,000, as esti-
ated by EPA-,. to the 10,000 predicted in' the. recent OTA-Office

of Technology Assistance-report, I believe that we cannot even
begin to properly address this very serious issue for less than the

.5 billion over the next 5 years proposed.,
Thus, the-queatiop. that we-face-today, and this committee must -

face, s how to raise ap-p-r-kimately that-amount. I don't believe as
yet that we have a clear consensus as to what the bestapprQch is,----
other than a general-opposition to-rely -- cI swe on '-the feedstck
and crude oil taxing mechanisms for an expanded Superfund pro-
gram. And I welcome, as I am sure do all the me bers of the com-
mittee, proposals to broaden the tax base of the Superfund, atid I
look forward to working with my colleagues on the committee in--
restructuring-the -Superfund so that it cando the job it needs to do
without having a disruptive effect on any segment of the economy
or the economy as a whole. -

Mr. Chairrfikn, I thank you.
Senator PACK'WOOD. I thank the Senator from Pennsylvania. Are

ther&ny other opening statements?
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Senator LONG. None here.
Senator PACKWOOD. Thank you.
If not, first I am going to move to Senator Lautenberg. We were

ready to start at 10 and I didn't see Frank here thdn, but he has
since come in. And if you two fellows don't mind waiting, just stay
at the table, and Senator Lautenberg will testify from right where
he is.

Frank? a .

STATEMENT OF HON. FRANK R. LAUTENBERG, U.S SENATOR
FROM THE STATE OF NEW JERSEY

Senator AUbtWB- SRG. + appreciate it. Thank you, Mr. Chairman
and members of the committee. I apologize to my good friend Sena.
tor' Moynihan becausehe has to listen to me drone on again, since
he is, with me, a member of the Environment and Public Works
Committee, as is Senator Chafee another members of; the Finance
Committee.

I want to make it clear at the outset, Mr. Chairman, that though --
it .has a different appearance I am not a member of Lee Thomas's
staff. {Laughter.] -

That for some time now, in all due respect to Mr. Thomas, I have
felt that he Was,the boss and I was kind of doing the work there.

"ut we are going'to reverse that i-cde today, Lee.
I appreciate tk e opportunity to testify before the committee

tqday on the rea, thorization of the Superfund program. My testi-
mony carries a t ofold message-one is that we need to act quick-
ly, and 'the other is that we need to approve a substantially-en-
larged Superfund program adequate to the tasks in front of us.
Why, we-have to a t quickly, I think perhaps is obvious, but let me
address this briefly, because there seems to be little dispute on this
score. I o

Thb Superfund program expires in 5 months. Virtually all Of the
funds have been blighted, and the sheer magnitude of the task
and the need for 4PA in the states to make the commitments nec-
essary to operate the program without a loss of continuity requires
the Congless to move quickly to put an "expanded Superfund pro-
gratn into place.

It is a complicated system. It is a complex management problem,
and we cannot wait until the last minute for reauthorization.

yWh do we need an enlarged Superfund program? And how large
afunddo we need? These are the issues now would like to spend

- some time on.
The Environment and Public Works Committee recently aP-

proved S. 51 to increase the Superfund to $7.5 billion. Prior to this"....
markup, I had introduced iii own legislation, S. 493, which called
for, a $10 billion program. My belief is that the Superfund Program
needs more, and certainly not less, than the $7.5 billion approved

-* by the Environment and Public Works Committee, and I would like
to tell you why.

The Superfund National Priority List currently lists 812 sites as
%-eligible for Federal cleanup assistance. What does' this mean? It
fneans that a site has been found to pose an immediate public
health or environmental threat.
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EPA has identified over 20,000 other sites that are prospects for
listing. Of these, 4,000 sites will likely end up on the National Pri-
orities List.

Removal actions in response to s pills and other releases also
number in the hundreds each year- The agency is expanding its ac-
tivities in this regard as well.

Progress in cleaning up Superfund sites has been painfully slow
to date. Only six sites-I am told by Mr. Thomas yesterday that the
number may be slightly larger-have been cleaned up to a remedi-
al standard and removed from the NPL. The pace is unacceptable. y

The Governors of this country, who have the responsibility-fTdf
dealing with toxic waste crises on a daily basis, agree. They deal
first hand with the frustration and fear that is building up in com-
munities all across the country-communities with water supplies
shut off because wells have-.Jeen" contaminated; communities
unable to protect the, health of their citizens, young and old alike;
communities unable to attract new jobs and industry because of
toxic dumps.

We need to approve a program, that- .will make meaningful
progress in addressing this glaring public health and enivironmen--
tal problem. I

For this reason, the National Governors Association supports a
$9 billion Superfund. The NGA arrived at this figure building from
the ground up. This is the m i-nimum level our Governors consider
acceptable to pace cleanup programs to meet the needs in their
States.

In '1980, when Congress first established the Superfund program,
it directed EPA to undertake a series of studies. One of these stud-
ies, completed this past December, addressed the extent of the
problem and the costs associated with cleanup. What does that
study telt-us--- o c W e

EPA estimates it willost-$1L7 o!Q $22.7 billion to clean up the
1,800 to 2,200 sites EPA expects to have oh-the-NPL list. The Gen-
eral Accounting Office, which completed an overview of the. Super-
fund Program just this past March, estimated that cleanup in these
sites could run between $7 billion and $40 billion. The range is
wide, but we can understand why there is such a range.

Clearly- it is difficult to be very precise about exact costs, but it
is clear that the size of the Super fund will drive the ,pace of the .
program. And it is just as clear that $7.5 billion recommended by
the-Ervif oiment-and Public Works Committee is the minimum re-

.. quired. .t
Let's look at the administration's proposal. Within this context,

- the administration has .recdmmeded a $5.3 billion program, sub-
stantially smaller than its own studies indicate wouldbe adequate.
Further, the administration'$ estimates are indeed misleading. The
administration has projected, under its proposal, that assistance
will be provided for feasibility studies or remedial actions at about
115 sites per year. " 2,

Now, please keep in mind the fact-that there are likely be sever-
al thousand sites included in the list.. We may disagree about whether this is an. acceptable pace for
the program. Of course, - would like to see a faster pace. However,
laying aside this disagreement, -it must be underscored that these
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estimates are just unrealistic. They don't takeinto account infla-
'tion of the dollar or the cleanup costs-inflation in both areas.
Again, dollar inflation and the expansion of the scope -of.the task.
'They assume an extremely high rate of cost recovery from-respon-

- sible parties, far higher thah EPA to date has been able to realize,
and we hope that they can recover the costs; but we have to face
reality. And they don't adjust for deteriorating conditions and sites,
even though experience has shown -that delay in cleaning up .these
sites increases the ultimate cost.

In sum, the administration's proposal at $5.3 billion assumes a
limited and painfully slow pace of the program. Mr. Chairman, the
key issue posed by the Superfund Reauthorization bill is how far
and how fast the program vill go over the next 5 years. The Fi-
nance Committee will play 4 pivotal role in answering this ques-
tion. i

S. 51, approved overwhelm ingly in our committee, makes a
nubiber of important amendments to the program. Many of these
changes will make the program more effective and thus create a
greater demand on the fungi. A limited number of amendments
would expand the program. I

The CBO estimated that tije cumulative costs of these provisions
would bp roughly $700 million.

The bill also makes impor nt chtnges-toth6 program that were
not considered by CBO. Thee include the committees "how clean
is clean?" language which f vors treatment. over disposal or con-
tainment of waste, and language allowing states to obtain Credits
and seek reimbursement for leaning up Superfund sites at a pace
faster than the Federal plan. . 1

I askjthat the Finance Coi mittee keep these points in mind in
* considering a funding level fdr S. 51. In addition, I ask the commit-tee to consider an accelerate d program. I applaud my colleague
from New Jersey, Senator Bill 'Bradley, for adding an ambitious
schedule* to his Superfund, bill S.. 596.

In its review of S. 51, the cc mmittee will need to consider propos-
als to broaden the tax base for this program and to find a reliable
revenue source for the progri m well into-the future. My colleague
from New Jersey has proposed a Net Receipts Tax; my colleagues

71 on the Environment and Public Works Committee, Senators Mitch-
ell and Chafee, have proposed another version of a broader-based
tax. Both of these proposals acknowledge that the Supefund clean-
up is a national problem and4 that corporations all over the country

- have shared in the benefit -of an increasingly-complex industrial
" society and economy.

I w6uld like to close thib testimony with a personal note. Last
year, Ray Adams,. a citiz in of Pomona Oaks, NJ, testified before
the Environment and Public Works Committee. His qommunity~s
household water supplies were contaminated with benzene, a
potent carcinogen. Ray Was advised by the New Jersey Department
of Health that when h6 took a. shower, make it short, under light
sprays,- tepid temperatures, open windows, to makelsure that the
room was appropriately aired,;and to close his bathroom door after
a shower to prevent the chemicals from contaminating his house.
The Center fo'Digease- control advised him to stop using his water

-o
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completely. This is the basic water supply. The Center indicated
that benzene was such a potent carcinogen that zero exposure was
recommended.

Well,.today the citizens of Pomona Oaks have a clean source of
household water. The aquifer underlying Pomona Oaks has been
designated a Superfund site. These are positive developments f6r
Pomona Oaks; but, unfortunately, our country is dotted with hun-
dreds of Pomona Oaks. And I don't think that they are going to get
asisatisfactory treatment as the people did at Pomona'Oaks, unless
we have the funding tom do this job. o
I Mr. Chairman, I appreciate the time youhnd the committee have

spent hearing me. I look forward to working with all of you to
renew and improve the Federal Superfund Program.

Senator PACKWOOD. One quick question, Senator. We have a vari-
ety of bills before us as to how the Superfund should be paid for.
Do you have any preference?

Senator LAUTENBERG. Well, I defer to the members of the com-
mittee. I for dne have said in the Environment and Public Works"
Conimittee that I think we do have to broaden the base beyondsimply the feedstock providers, because it is, a national problem,
and it has implications for corporations throughout our sciety as
well as citizens throughout our country who enjoy the benefits of
the products that are made. And I do think we are gbing to have
to, in some way, look at a general revenue ,base.

Senator PACKWOOD. Our early-bird list is as follows: Packwood,
Heinz, Long,- Moynihan, Wallop, Chafee, Bradley, and Mitchell.
Senator Heinz is gone. SenatWLong? -

Senator LONG. No questions'. Thank you for your statement, Sen-
ator.

Senator PACKWOOD'. Senator Moynihan?
Senator MOYNIHAN. Mr. Chairman, just to welcome my colleague

-from the Committee of Environment-and Public Works. And we do
have a nice exchange here, hic-ie Senator Chafee is a member, and
I am a member. So there is a real connection here in the commit-
tee.

You mentioned general revenue funding, but, as you know, Sena-
tor Bentsen and I introduced a bill, S. 14-we were in there fairly
early-to add a waste-end tax to the Superfundomix. Right now wedraw all of our revenues from a tax'on some 42 chemicals, which is
a fairly manageable tax, there aren't that many producers. But in
the wh6le principle of environmental management, I think it is
agreed that-some cost should be associated with the producers of a
toxicity and not just the manufacturPrs of the basic ingredients. "

I would assume that you would agree that a waste-end tax is at
least a thought to be considered by this committee. At some point
it makes it more expensive to produce toxic wastes, and in conse-
quence there is an incentive to produce fewer of them. Would you
comment on that, Senator?

Senator LAUTENBER,. Yes. My distinguished friend and colleague
from New York does touch the target on the mark.- Lest 'I be mis-
understood, I was not recommending that this program be funded
by general revenues. I share Senator Moynihan's view that a varie-
ty of sources should be looked at for funding these programs. .And
once again, I think that we have to get on with it ag quickly as-'.
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possible, and I am pleased that all programs under consideration-
there is the Chafee-Mitchell proposal, the Moynihan-Bentsen, Sena-
tor Bradley's-all these are meritorious programs, and- I would
hope that the committee can arrive at a consensus, using whateyer
means are available, to make it the least painful taxing system pos-
sible while we get on .with the job.-

Senator MOYNIHAN. But you would recognize that? Quite. apart
from the revenue-raising aspects of a waste-end tax, there is. an in-
centive element.
it Senator -LAUTENBERG. Absolutely. /
Senator MOYNIHAN. I mean, is it cost-free to produce toxic'

wastes? Or is there a cost associated which presumably produces
fewer?

Ideally, a waste-end tax-would produce no revenue at all.
Senator LAUTENBERG. Yes, discourage the pollution. Ablltely. I

agree.
Senator MOYNIHAN. Thank you. .
Sendtor PACKWOOD. Senator Wallop?
Senator WALLOP. Mr. Chairman, I would ask that an'opening

statement that I have be included in the record.
Senator PACKWOOD. Without objection. And I appreciate you put-

ting it into the record rather than reading it. Thank ybu.Senator WALLOP. What is perhaps most disturbing, Senator Lau-
tenberg, in the debate over Superfund is that we don't seem to
have a firm grasp of what are hazardous wastes, nor do we even
know what are toxic impacts on such wastes on humans and the.
enviornment.'

EPA has-issued four lists, classifying'400 substances as hazardous
wastes; but the existing feedstock tax td-fund Superfund covers
only 42 of thos6 substances. And yet there are perhaps hundreds if
not thousands of substances which may be hazardous.

Some would respond to this dilemma by demanding more federal
money to fight, hazardous wastes, and it makes for -great stump
speeches, bidt it isn't realistic.

In a report issued last month, GAO stated that although uncon-
trolled hazardous waste Sites poses a substantial danger to human
health and the environment, -thescope of the hazardous waste

- problem, the degreeof health risk involved and the-cost of correct-
ing these problems are unknown. Wouldn't it seem better, really,
before we put a figure, a dollar figure on'this, to really force the
EPA into some kind of a structure where we had a better handle
on what it was we were trying to do? Because I fear that one of the
things we are doing is creating more hazardous waste sites as a
result of the cleanup, because we are just moving them around in
circles. And the new ones, as I read the Superfund that has passed
the committee, Will not be eligible for SuperfUnd.

- That is one of the problems that I have with going along with
your request, that $7.5 billion is a minimum and maybe $10 billion
or more would be more so. I have no objection to spending money
on purpose, but I have great objection. to spending it for an ill-de-

_ fined program with an illdirected goal.
S--)Senator LAUTENBERO. The Senator from Wyoming touches on dis-

cussions which we have had with some degree of frequency in the
E Environment and Public Works Committee. I Would hope that it
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would be assumed that I would not be on the opposite side of your
admonition about spending money needlessly. I don't think I have
earned that kindof reputation.,,

Senator WALLOP. I wasn't suggesting that you were. The focus of
my question was how do we get to someplace where we are doing
something on purpose rather than doing something for show? -

Senator LAUTENBERG. And I certainly agree with that. Again, we
have lhad numerous hearings and reviews of the subject to try to
determine how effective the program is and how dangerous the de-
velopment of toxic waste sites gets to be. And I submit to my col-
league from Wyoming that, if you heard some of the testimony of
those who were exposed to contaminated water supplies, and heard
about the dramatic difference in child health-particulary in one
family, who when they moved away a short distance, near Lowell,

-' MA, they moved a short distance away, and there was a percepti-
T.' ble improveeit inthe health of the children- in this family, first

'-in a day and then in days, coughing and emissQqs from body open-
ings ando forth, just a very dramatic change.

I And we have seen health deterioration in so many cases in dif-
ferent locations around the country, that the urgency certainly is
there. And when we talk about scope and see the number of agen-
cies that have come up and suggested what needs to be done to do
the job, including the Governors-I assume we have a variety of
political persuasions in there, but certainly a recognition of what
the needs are -within the States-thiat say we need $9 billion. And
even EPA's estimates are fa greater than that which is being re-
quested.

What we are really arguingbout, Senator Wallop, ia pace. Even-
tually we are going to have to deal with these problems, and we
are going to have to deal-vith them in virtually every State in -our
country. I don't think there is one State, as I re'nember the map,
that is exempt from Superfund priority-site listing.

So I think that these $7.5 billion can be used, can be used effi-
ciently, rlegardless of EPA's testimony that $5 billion is a comforta-
ble number for efficient use. I say use contractors, use the creativi-
ty that I know rests within that Department now; it's leadership is
very good. And they can figure out ways to gt this job done. And I
think we ought to fund it at the kinds of levels that have been rec-
ommended by the Environment and Public Works Committee, at a
minimum.

- Senator WALLOP. M'. Chairman, I just would make an observa-
tion, that I have no problem 'With funding the job. I want the job.
defined.'

Senator LAUUTENBERG. I agree with that.
Senator PACKWOOD. Senator Chafee?
Senator CHAFEE. Thank you, Mr. Chairman.
I have a statement tlat I would like to put in. Also, I would like

to join in welcoming our colleague from the Environment and
Public Works Committee, Senator Lautenberg, here. He has had a
deep interest in this area, has been a very constructive member of
the Environment and Public Works Committee and has spent a lot
of time on Superfund. I know of his deep interest, and we appreqi-
ate his taking the time to help us today. -

Senator LAUTENBERG. Thank you.
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Senator PACKWOOD. Thank you.
Senator Bradley?
Senator BRADLEY. Mr. Chairman, let me thank you, and-let me

thank Senator Lautenberg for his excellent testimony and for his
support of the concept of a broadbased tax; His testimony revealed
what none of us should forget: the end of our legislative efforts is
to try to remove a public health threat from citizens like Ray

'Adams, that you mentioned in Pomona Oaks, and countless others
in New Jersey, and across this country who are threatened by toxic
wastes and who are depending on us to remove that threat from
their lives.

So I want to thank S' nator Lautenberg, as his colleague repre-
senting New Jersey, for his leadership in the Environment -and
Public Works Committee and for his personal commitment to

-r-ying to improve a-dangerous situation for the citizens of our
State and those across the country.

Senator PACKWOOD. Senator Mitchell?
Senator MITCHELL. Thank you, Mr. Chairman. I have no ques-

tions, _but as a member of the Senate Committee on the Environ-
ment, I want to cbmmend Senator Lautenberg for all he has done.
He has played a major role in the shaping of this legislation ini that
committee, ,for which I and many others are grateful. And I also
thank him for his statement today.

Senator LAUI4ENBERG. Thank you.
Senator PACKWOOD.Frank, thank you very much for coming.
Senator LAUTENBERG. Thanks very much, Mr. Chairman, and

thanks, members of the committee.
[The prepared statement of Senator Frank R. Lautenberg .fol-

lows:]

4.
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TESTIMONY BY SENATOR FRANK R. LAUTENBERG April 25, 19,85

SENATE FINANCE COMMITTEE

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, I APPRECIATE THE

OPPORTUNITY TO TESTIFY BEFORE THE COMMITTEE TODAY ON THE

REAUTHORIZATION OF THE SUPERFUND PROGRAM.

MY TESTIMONY CARRIES A TWOFOLD MESSAGE: WE NEED TO ACT

QUICKLY. -AND WE NEED TO APPROVE A SUBSTANTIALLY ENLARGED

SUPERFUND PROGRAM ADEQUATE TO THE TASK BEFORE US.

WHY DO WE NEED TO ACT QUICKLY? LET ME ADDRESS THIS
RELATIVELY BRIEFLY, BECAUSE THERE IS LITTLE DISPUTE ON THIS

SCORE. THE'SUPERFUND PROGRAM EXPIRES IN FIVE MONTHS. VIRTUALLY

ALL OF THE FUNDS HAVE BEEN OBLIGATED. THE SHEER MAGNITUDE OF

THE TASK, AND THE NEED FOR EPA AND, THE STATES TO MAKE THE

COMMITMEbfTS NECESSARY TO OPERATE THE PROGRAM WITHOUT A LOSS OF

CONTINUITY, REQUIRE THAT THE CONGRESS MOVE QUICKLY TO PUT

AN EXPANDED SU FUND PROGRAM INTO PLACE. WE SHOULD NOT WAIT

UNTIL THE LAS MINUTE TO ND A BILL TO TH 'PRESIDENT POR HIS

SIGNATURE.
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WHY DO WE NEED AN ENLARGED SUPERFUND PROGRAM? 'AND HOW

LARGE A FUND DO WE NEED? THESE ARE THE ISSUES I WOULD LIKE TO

DWELL ON.

THE ENVIRONMENT AND PUBLIC WORKS COMMITTEE RECENTLY

APPROVED S. 51 TO INCREASE THE SUPERFUND TO $7.5 BILLION. PRIOR

TO THIS MARKUP, I HAD INTRODUCED BY OWN LEGISLATION, S. 493,

WHICH CALLED FOR A $10 BILLION PROGRAM. MY BELIEF IS THAT THE

SUPERFUND PROGRAM NEEDS MORE, AND CERTAINLY NOT LESS, THAN THE

$7.5 BILLION APPROVED BY THE ENVIRONMENT AND PUBLIC WORKS

COMMITTEE. LET ME TELL YOU WHY.

THE SUPERFUND NATIONAL PRIORITY LIST CURRENTLY GISTS 812

SITES AS ELIGIBLE FOR FEDERAL CLEANUP ASSISTANCE. WHAT DOES

THIS MEAN? IT MEANS THAT A SITE HAS BEEN FOUND rO POSE AN

IMMEDIATE PUBLIC HEALTH OR ENVIRONMENTAL THREAT.

EPA HAS IDENTIFIED OVER 20,000 OTHER SITES THAT ARE

PROSPECTS FOR LISTING. -OF THESE, 4000 SITES WILL LIKELY END UP

ON.THE NPL.

REMOVAL ACTIONS IN RESPONSE TO SPILLS AND OTHER RELEASES

ALSO NUMBER IN THE HUNDqREDS EVERY YEAR. THE AGENCY IS EXPANDING

ITS ACTIVITIES IN THIS REGARD.

PROGRESS IN CLEANING UP SUPERFUND SITES HAS BEEN PAINFULLY

SLOW TO DATE. ONLY SIX SITES HAVE BEEN CLEANED UP AND REMOVED

FROM THE NPL. THIS IS SIMPLY UNACCEPTABLE.

,P
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THE GOVERNORS OF THIS COUNTRY, WHO HAVE THE RESPONSIBILITY

FOR DEALING WITH TOXIC WASTE CRISES ON A DAILY BASIS, AGREE.

THEY DEAL FIRST HAND WITH THE FRUSTRATION AND FEAR THAT IS

BUILDING UP IN COMMUNITIES ALL ACROSS'THE COUNTRY----

COMMUNI+IES WITH WATER SUPPLIES SHUT OFF BECAUSE WELLS HAVE BEEN

CONTAMINATED; COMMUNITIES UNABLE TO PROTECT THE HEALTH OF THEIR

CITIZENS, YOUNG AND OLD ALIKE; COMMUNITIES UNABLE TO ATTRACT NEW
JOBS AND INDUSTRY BECAUSE OFj'TOXIC DUMPS.

' /

WE NEED -TO APPROVE A PROGRAM THAT WfLL MAKE MEANINGFUL

PROGRESS IN ADDRESSING THIS GLARING PUBLIC HEALTH AND

ENVIRONMENTAL PROBLEM.,"

FOR THIS REASON, THE NATIONAL GOVERNORS' ASSOCIATION

SUPPORTS A $9F BILLION SUPERFUND. THE NGA ARRIVED AT THIS FIGURE

BUILDING FROM THE GROUND UP. THIS IS THE MINIMUM LEVEL OUR

GOVERNORS CONSIDER ACCEPTABLE TO PACE CLEANUP PROGRAMS TO MEET

THE NEEDS IN THEIR STATES.

IN-1980, WHEN CONGRESS FIUST-ESTABLI'SHED THE SUPERFUND

PROGRAM, IT DIRECTED EPA TO UNDERTAKE A SERIES 6F STUDIES. ONE

OF THESE STUDIES, COMPLETED THIS PAST DECEMBER, ADDRESSED THP

EXTENT OF THE PROBLEM AND THE COSTS ASSOCIATED WITH CLEANUP.

WHAT DOES THIS STUDY TELL US? -

EPA ESTIMATES LT WILL COST $11.7 TO $22.7 BILLION TO CLEAN

UP THE 1800 TO 2200 SITES EPA EXPECTS TO PUT ON THE NPL IN THE~

NEAR FUTURE. THE GAO, WHICH COMPLETED AN OVERVIEW OF THE

SUPERFUND PROGRAM JUST THIS MARCH, ESTIMATED THAT CLEANUP OF

THESE SITES COULD RANGE BETWEEN $7 BILLION AND $40 8ILLION.
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MR. CHAIRMAN, THE KEY ISSUE POSED BY THE SUPERFUND

REAUTHORIATION BILL IS HOW FAR AND HOW FAST THE PROGRAM WILL GO

OVER THE NEXT FIVE YEARS. THE FINANCE COMMITTEE WILL PLAY A

-PIVOTAL ROLE IN ANSWERING THIS QUESTION.

S. 51 APPROVED OVERWHELMINGLY IN OUR COMMITTEE MAKES A,

NUMBER OF IMPORTANT AMENDMENTS TO -THLPROGRAM. MANY OF THESE

CHANGES WILL MAKE TEH PROGRAM MORE EFFECTIVE, AND THUS CREATE-A-

GREATER DEMAND ON THE FUND.' A LIMITED NUMLER-OrAMENDMENTS

WOULD EXPAND THE PROGRAM. THE CBO ESTIMATED THAT THE CUMULATIVE

COSTS OF THESE PROVISIONS WOULD BE ROUGHLY $700 MILLION.

THE BILL ALSO MAKES IMPORTANT CHANGES TO THE PROGRAM THAT

WERE NOT CONSIDERED BY CBO. THESE INCLUDE THE COMMITTEE'S "HOW

CLEAN IS CPEAN"' LANGUAGE, WHICH FAVORS TREATMENT OVER DISPOSAL

OR CONTAINMENT OF WASTES, AND LANGUAGE ALLOWING STATES TO OBTAIN

CREDITS AND SEEK REIMBURSEMENT FOR CLEANING UP SUPERFUND SITES

4T A PACE FASTER THAN THE FEDERAL PLAN.

I ASK THAT THE FINANCE COMMITTEE KEEP THESE POINTS IN MIND

'IN CONSIDERING A FUNDING LEVEL FOR S. 51. IN ADDITION, I ASK

THE COMMITTEE TONONSIDER AN ACCELERATED PROGRAM. I APPLAUD MY

COLLEAGUE FROM NEW JERSEY, SENATOR BILL BRADLEY, FOR ADDING AN

AMBITIOUS SCHEDULE TO HIS SUPERFUND BILL, S. 596.'

IN ITS REVIEW OF S. 51, THE COMMITTEE WILL NEED TO CONSIDER

PROPOSALS' TO BROADEN THE-TAX BASE FOR T IS PROGRAM, AND TO FIND

A'RELIABLE REVENUE SOURCE FOR THE PROG61 WELL INTO THE FUTURE.

MY COLLEAGUE FROM NEW JERSEY HAS PROPOSED A NET RECEIPTS TAX.

MY'COLLEAGUES ON THE ENVIRONMENT AND PUBLIC WORKS COMMITTEE,
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SENATORS MITCHELL AND CHAFEE, HAVE PROPOSED ANOTHER VERSION OF A

BROADER BASED TAX. BOTH OF THESE PROPOSALS ACKNOWLEDGE THAT THE

SUPERFUNf CLEANUP IS A NATIONAL OBLEM AND THAT CORPORATIONS
ALL OV 7THE COUNTRY HAVE SHARED IN THE BENEFITS OF AN

INCREASINGLY COMPLEX, INDUSTRIAL SOCIETY AND ECONOMY.

I WOULD LIKE TO CLOSE THE TESTIMONY WITH A PERSONAL NOTE.

LAST YEAR, RAY ADAMS, A CITIZEN OF POMONA OAKS, NEW JERSEY,

TESTIFIED BEFORE THE ENVIRONMENT AND PUBLIC WORKS COMMITTEE.

HIS COMMUNITY'S HOUSEHOLD WATER SUPPLIES WERE CONTAMINATED WITH

BENZENE, A POTENT CARCINOGEN.- RAY WAS ADVISED BY THE NEW JERSEY

DEPARTMENT OF HEALTH TO TAKE SHORT SHOWERS, UNDER LIGHT SPRAYS;

TO OPEN WINDOWS WHEN TAKING A SHOWER TO AIR THE ROOM; AND TO

CLOSE HIS BATHROOM DOOR AFTER A SHOWER TO PREVENT CHEMICALS FROM_

CONTAMINATING HIS HOUSE. THE CENTER FOR DISEASE CONTROL ADVISED

HIM TO STOP USING HIS WATER COMPLETELY. THE CENTER INDICATED

THAT BENZENE WAS SUCH A POTENT CARCINOGEN THAT ZERO EXPOSURE WAS

RECOMMENDED,

TODAY, THE CITIZENS OF POMONA OAKS HAVE A CLEAN-SOURCE OF

HOUSEHOLD WATER*. THE AQUIFER UNDERLYING POMONA OAKS HAS BEEN

DESIGNATED A SUPERFUND SITE. THESE ARE POSITIVE DEVELOPMENTS

FOR P6MONA OAKS. BUT, UNFORTUNATELY OUR COUNTRY IS DOTTED WITH

-,HUNDREDS OF tOMONA OAKS.

MR. CHAIRMAN, I APPRECIATE THE TIME YOU HAVE SPENT HEARING

ME OUT. LOOKFORWARD TO WORKING WITH THE COMMITTEE TO RENEW

AND IMPROVE THE FEDERAL SUPERFUND PROGRAM.

• ",j
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Senator PACKWOOD. Now, gentlemen, we will proceed.
Mr. Thomas, if you want to go first, your entire statement will be

in the record, and if you can abbreviate it we will appreciate it.

STATEMENT OF LEE THOMAS, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY, WASIHINGTON, DC

Mr. THOMAS. Thank you, Senator.
As you indicated, the committee intends to focus on the two as-

pects of reauthorization of Superfund related to how much revenue
needs to be raised and how to raise it. And today I would like to
focus my points on how much revenue we feel needs to be raised in
order to support the pace of the program which we think is appro-
priate.

Clearly, the administration is strongly committed to reauthoriza-
tion of a strengthened and improved Superfund statute, as evi-
denced by the proposal which the President submitted to Congress
this year for reauthorization of this program.

The Superfund program presents an enormous challenge to us
and to the country. Just to give you a small idea of what that chal-
lenge is before I get into the specifics of how much revenue needs
to be raised to meet that challenge, let me just explain to you brief-
ly the process we use for addressing the issue of hazardous wastes,
hazardous substance sites in this country.

Each one of those sites presents major issues for us to deal with:
Management issues related to managing the actual assessment

or the response and cleanup of a site;
Scientific uncertainty that was evidenced in earlier comments

this morning by Senator Wallop and others, and that is: What is
the problem we are dealing with, and what kind df conclusions can
we draw about this soup of chemicals that we often find at a Super-
fund site?

Technical uncertainty as to how will we address the problem
that we find, and is our technology such that we can have certainty
in the remedy that we find ourselves placing at a Superfund site to
deal with the problem?

Major legal issues at each site, as we seek to carry out the au-
thorities you have given us to recoup or to promote the cleanup of
a site by responsible parties, the private parties who created the
problem.

And finally, the issue of dealing with the community. As you
know better than I, each of these sites is in a community, a com-
munity that is quite concerned about the problem as well as the
solution, and the challenges we face in interacting with that com-
munity in a positive way is significant.

As we look at the sites, we find that we have both short-term
problems and long-term problems. Both types of sites present chal-
lenges in each of the areas I mentioned.

Short-term problems often we find are smaller problems to deal
with and can be dealt with fairly quickly using our removal au-
thority. Longer-term problems are the ones which you traditionally
hear about. We deal with them through our remedial program.

But just quickly, to tell you how we address the problem, we
have gone through a site identification and assessment phase

48-076 0 - 86 - 4
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across the country to determine how great this problem is. And we
have completed that at nearly 15,000 sites, trying to identify the
scope of the problem, how that problem should be dealt with. If we
determine there is any kind of immediate threat to public health
or the environment, or a potential threat that should be stabilized,
we use our emergency removal authorities. By the end of this year
we will have used those authorities at over 600 of those sites, actu-
ally completing action at the majority of them, often completely
cleaning up the site.

The longer-term projects, though, the more chronic threats, the
ones that make the majority of the news and the ones that you
hear about because of the length of time -required to deal with
them, are dealt with under our remedial program, the first phase
of which is an engineering study to determine the full extent of the
problem and possible remedies for completing the cleanup at that
site. By the end of the year we will have completed action or be
underway at well over 400 of these major project sites with engi-
neering studies.

Then- we move into a design phase. And by the way, that engi-
neering study, we find, takes on average 18 months and costs on
average $800,000.

The design phase takes another 9 months on average, where we
actually design the remedy from an engineering view for the site.
On average, we find that costs $440,000.

Then we move into the construction phase of the program, the
largest cost by far. On average, we find that takes us 12 months
and costs about $6.5 million.

And finally, we move into our operation and maintenance stage
on those sites that require operation and maintenance, some of
which require that for a long period of time, particularly if we
have groundwater contamination. We fund that for the first year
after we have actually completed construction on the site, and on
average we find that costs us $360,000, for a total $8.1 million aver-
age cost for our long-term sites.

On top of that process of site identification, emergency removal
or long-term cleanup, we focus our enforcement efforts at each
stage. Largely, at the removal or the remedial stage we are work-
ing to identify responsible parties, seeking to discuss with responsi-
ble parties their responsibilities and remedies, seeking to have
them take the lead in actually dealing with the site, or proceeding
with litigation to either force that lead or eventually, debt if we have
completed action, to recoup our costs.

So, enforcement overlays our entire process, and it actually oper-
ates on a parallel and integrated track throughout the process of
dealing with a site.

With that basic understanding of the process we use, and with
the understanding that we now have had 4 years of experience
with the Superfund program-different, certainly, from where you
were 4 years ago when you began the Superfund program-we
have taken that. 4 years experience and we have developed a pro-
posal for a 5-year reauthorization.

A key component of that five-year reauthorization is the pace at
which we feel we should operate the program. We tried to balance
two things in developing what we think is the optimum pace. On
the one hand, the threat presented by these sites, public health or
environmental, ensuring that we have a program that is responsive
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to that threat. If it is an immediate threat, a program that would
respond immediately through our removal authorities; if it is a
longer-term chronic threat, a program that responds within a time-
frame that ensures that public health or the environment is not ex-
posed beyond the exposure we find.

So that threat is one major issue we have looked at. On the other
side we have to look at our management capacity, our ability to
use the fund you have given us wisely, our ability to try to ensure
that there i7not waste, abu;e, or mismanagement of the fund.

We have' increased the pace of this program significantly over
the last 2 Years, and our proposal suggests that that momentum
continue and gradually escalate.

As you can see from the chart on my left, in our remedial pro-
gram, our large long-term cleanup program, the number of new
starts or new sites where we will begin action increases, signifi-
cantly between 1986 and 1990.

Senator CHAFEE. Mr. Thomas, I am unable to read-the descrip-
tion of the different colors. Could you identify them for us? What is
the red, the green, and the blue?

Mr. THOMAS. Yes, Senator. The red at-the bottom represents the
engineering studies that I indicated we initiated at each site, begin-
ning in fiscal year 1986 at 180 sites. This is both our projection for
our enforcement program, responsible party actions, as well as our
fund financed actions.

The engineering study stage increases gradually over the 5 years,
to fiscal year 1990, with 220 new site starts. As I indicated, that
engineering study takes, on average, 18 months. The next stage is
the design phase, and that is represented by the green on the
chart.

Obviously, we have a large pipeline of projects underway, so in
addition to the new starts we have each year we have those
projects we already have underway. And as you can see, the design
phase goes up, again, significantly-over the 5 years.

The most dramatic increase over the 5 years is in the construc-
tion phase, the phase of the program that basically occurs 21/2
years after we have begun action at a site.-And-as you can see, we
have in the pipeline some construction projects that will begin to
come to fruition dramatically in 1986 but particularly in 1987. And,
as you can see, by fiscal year 1990 we would have 617 new starts
when you look at each of those 3 different components.

That is for the remedial program; it does not include that emer-
gency cleanup program which I indicated is our short-term, imme-
diate-threat response program.

Let me turn to the next chart, because I think it is more instruc-
tive than just looking at new sites.

Senator PACKWOOD. Mr. Thomas, I am going to have to ask you
to wind down, because we do hold our witnesses to limited testimo-
ny here, or we would never get through.

I might say to the audience, it is my intention to run right
through the noon hour today. I think, as I look at the witness list,
we will probably go until 1:30 or 2.

Mr. THOMAS. Thank you, Senator. I will.
This is the factor I would like to focus.on-as- far as pace of the

program is concerned, because it represents the cumulative man-
agement challenge that we have each year.
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In addition to the new sites, we have the ongoing projects. As
you can see, the blue on this chart represents emergency actions
which we initiate each year, and our projection is 238 new sites
each year will require emergency action. Engineering studies
which I have discussed, are in red; the design phase and the
construction phase are the green and the purple.

From when we start a project until the time we finish a project,
we are on a site a average of 41/2 years. As you can see, the total
number of sites we are dealing with in any 1 year reaches a total
of 811 sites in' fiscal year 1990. Each one of the sites is as complex
as many you are aware of in your own States. We have to deal
with the management, technical, scientific, legal, and community
concerns at each of those sites.

So when you add the emergency removal sites, we are dealing
with over 1,000 sites simultaneously under the Superfund program
in the final year of this program. Next year, we will be dealing
with over 700 sites simultaneously across this country.

It presents a major management challenge to utilize the funds
which you provide to us effectively and efficiently, and we think
the pace presented by the administration's proposal as reflected in
these charts reaches an equitable balance between the threat that
is presented to public health or the environment and our ability to
satisfactorily manage this kind of program.

As a matter of fact, I think it stresses our abilities.
Senator PACKWOOD. I am going to have to ask you to conclude,

Mr. Thomas.
Mr. THOMAS. Thank you very much, Mr. Chairman, for the op-

portunity to present this. It reflects a cost of $5.3 billion. It also re-
flects responsible-party costs for cleanup of approximately $2 to 2.5
billion during that period of time, for a $7.5 to $8 billion cleanup
program over the 5 year period.

Thank you, Mr. Chairman.
Senator PACKWOOD. Mr. Rollyson?
[Mr. Thomas's written testimony follows:]
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STATEMENT OF LEE M. THOMAS
ADMINISTRATOR

U.S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE

COMMITTEE ON FINANCE
UNITED STATES SENATE

APRIL 25, 1985

Mr. Chairman and members of the Committee. It is a

pleasure to be here today to talk about the Administration's

proposal to reauthorize the Comprehensive Environmental

Response, Compensation, and Liability Act -- the Superfund.

In particular, I want to lay out for you a complete rationale

for the cost and revenue projections supporting our proposed

funding level and mention our proposed financing provisions.

As you know, on a number of occasions I have expressed

concerns about the size and scope of some of the reauthorization

options considered by Congress. Historically, there has been

a tendency on the part of the Federjl government, whenever it

deals with a major national problem, to equate total funding

with the effectiveness of a particular solution. The more we

spend, the more we must be doing. Or so that philosophy goes.

With Superfund, this is not the case. We are faced

with a national challenge that is enormous in scope and

implication. But during the past two years, we have worked hard

to fashion a program capable of dealing with both the immediate

and the long-term consequences of the hazardous waste problem.

It is essential, as we prepare to extend that effort, to make

sure we stay on course with a program wnich has been proven

effective.
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I am convinced that the Administration's Superfund

reauthorization bill is a sound and responsible approach for

implementing our hazardous waste cleanup program for the

next five years. It triples resources available for actual

cleanup work. It focuses those resources on the most serious

problems first -- uncontrolled and abandoned hazardous substance

sites. And it strengthens our ability to enforce the law

and impose stringent new penalties on those who violate it.

In short, the bill gives EPA the resources and the

authorities we need to continue to build on the cleanup

momentum established during the past two years. The President

told me to make Superfund my top legislative priority for

1985, and I have. I will work with you to assure that the

Superfund program is allowed to continue with its vital

mission.

As I said, our proposal will substantially increase the

size of the fund. It will generate some $5.3 billion during

the next five years, principally from taxes on those industries

linked directly to the Tation's hazardous waste problems.

Coupled with an aggressive enforcement program which we

project will yield an additional $2 billion in private-party

cleanup, we anticipate a program likely to generate approximately

$7.5 billion in total cleanup activity between 1986 and 1990.
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With this resource base, we will be able to expand our

emergency cleanup program for addressing immediate threats

to human health and the environment. In the long-term arena,

we will work toward permanent solutions to chronic hazards.

And we will guarantee that affected communities and individual

citizens have a meaningful role to play in all of our cleanup

activities.

My purpose today is not to address the details of the

Administration's proposal, although I am happy to answer any

questions you may have. Rather, I would like to spend my

time here talking through with you why I feel this bill

provides us with all the resources we can use during the next

five years. I want to explain where we see the funding coming

from, and what we expect to be buying in the way of cleanup.

It is my hope that we will conclude today's hearing with

a better understanding of the Administration's package, the

rationale for those options we have selected in crafting it,

the complexity of the Superfund program as it moves into high

gear, and the reasons why this bill represents our best bet

for moving forward with the second phase of this national

priority program.

Putting together the reauthorization package has been a

difficult challenge. The original Superfund law was sweeping

in nature and scope. But it was designed to address a problem

of unclear magnitude, in the absence of any first-hand

experience.
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Today, we have that experience. Superfund reflects over

four years of experience. We have a far better appreciation

for the complexity of the problem we face, and for its enormity.

We have our feet-on the ground and we are making progress.

We have in place an effective program for identifying

potentially hazardous sites, evaluating them, assessing the

risks posed by each, and selecting those requiring Federal

attention. More than 800 sites are now on our National

Priorities List. As many as 2,000 sites -- perhaps more --

will eventually be identified as most in need of long-term

cleanup, often using Federal resources.

But the Superfund law does more. It also gives us tools

for protecting human health and the environment from immediate

dangers caused by unexpected releases of hazardous substances.

Under this emergency cleanup authority we can take a variety

of steps to address immediate dangers at any site.

It is these two primary authorities -- long-term authority

to clean up sites posing chronic threats and emergency

authority to eliminate immediate hazards -- that are the

framework within which we plan for the future.

Based on projections for how many new long- and short-term

activities we will start each year, historic data on how long

it takes to conduct various cleanup steps, and experience

with costs, we are able to put forward what we feel are

reliable estimates of our needs over the next five years.
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Long-term cleanup work at national priority sites has three

distinct phases. First, there is the planning phase during which

engineers and other technical professionals carefully characterize

the site and assess the feasibility of cleanup options. Second,

once we decide on a cleanup strategy, we design the remedy.

Finally, we actually implement the remedy. This is generally

a complex construction project.

Typically, it takes about 18 months to carry out the

first step. Our remedial investigations and feasibility

studies look at all site factors, including geological structure,

soil characteristics, mixes and concentrations of contaminants,

and hydrogeology. With this information, we determine the

extent of the problem, including whether groundwater has been

contaminated.

We spend on average about $800,000 for each of these

comprehensive studies. But without them, it is impossible

to undertake an effective cleanup. Every Superfund site is

unique. There is no generic cleanup strategy. A complete

remedial plan must be developed for each. The Federal government

pays for 100% of the cost of these studies.

On the basis of the information we gather, we make our

cleanup decisions. Because each site is unique, each remedy

requires its own special design. Each is a detailed engineering

blueprint. Each takes about nine months to complete at a cost

of S440,000. The Federal government picks up the entire cost.
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Construction of the remedy is the most costly portion of

the cleanup process. Our experiences to date indicate the

design and construction of an individual remedy costs about

$7.2 million. The Federal government pays for 90% of this

cost, with the State picking up the remaining 10%. Construction

can take a year to complete.

Once a site has been cleaned up, we conduct operations

and maintenance activities to make certain the remedy is

effective. The Federal government pays for 90% of these

costs for the first year, and the State pays the remaining

10%. Thereafter, the State picks up all O&M costs.

Sometimes, sites pose an itmmediate threat to human health

or the environment. In these cases, there is no time to

conduct a comprehensive study.

If the responsible parties do not act, or cannot, we

must be able right away to address known explosion hazards,

threats of human contact, or the possibility of fire. We do

this using our emergency response authority.

A typical removal action takes from one to six months

to complete, depending on the individual characteristics of

the site. Some have cost in excess of $1 million, but the

average cost is $330,000. When the government conducts an

emergency cleanup, the entire cost is borne by EPA.
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Using the numbers I have just reviewed, all based upon

over four years of first-hand experience, we have been able

to project our resource needs during the next five years.

Several important assumptions are built into these estimates:

o The Federal program will start engineering feasibility

studies at 130 new sites annually.

o Responsible parties will undertake a gradually increasing

number of new starts each year, beginning with 50 in 1986 and

growing to 90 in 1990.

o There will be 238 emergency cleanups annually, including

190 by the Federal program and 48 by responsible parties.

Because each step in the cleanup process -- studies,

design, construction, and O&M -- takes a different amount of

time, the overall program operates like a pipeline. Thus,

while we start roughly the same number of new sites each

year, over time we find ourselves managing an ever-increasing

total number of sites in various stages of cleanup,

simultaneously.

This is a critical concept in understanding the limitations

I see on how fast we can clean up our priority sites. It is

a complex management problem. My concern is that we will

allow ourselves to think that the more money we spend in a

given year, the more cleanup we will accomplish.

I am convinced that there is a practical limit to the

number of sites we can deal with at one time. And I am

convinced that we are rapidly approaching that saturation

point.
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Allow me to demonstrate thv pipeline effect I have just

described. Our projections show that the number of new starts

annually will increase very slowly, due entirely to a gradually

increasing number of private party cleanups. Yet between

1986 and 1990; the number of sites with remedial activity

underway will grow dramatically.

In 1986, we expect to start 180 new engineering feasibility

studies, including 50 by responsible parties. That's the

front-end of the pipeline. But on-going work at other sites

means we will actually be managing 584 long-term sites at

the close of that year. By 1988, we expect to start 200 new

planning studies, including 70 by responsible parties. Yet,

because of the pipeline effect of on-going work, we will be

managing 726 remedial sites in various stages of cleanup.

And, by 1990, we will see 220 new starts, including 90

by responsible parties. But we will be managing a total of

811 long-term sites, each with unique circumstances.

And don't forget, we expect to he involved with 238

emergency cleanups in each of those years on top of our

remedial projects. So by 19:0, we will be dealing with well

over 1,000 sites, all at the same time.

I say to you without any reservation, this is the ultimate

management challenge. The American people have very high

expectations from the Superfund program. I am committed to

fulfilling their reasonable expectations. I fear that a program

any larger than the one I have just outlined could collapse of its

own weight. The resulting waste and fraud would be devastating.
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Congress and the American people must recognize the, many

constraints that we are dealing with in trying to implement

Superfund. This is a multi-billion dollar program. £he

sheer size of the fund makes it a prime candidate for abuse.

I will do all I can to prevent this through rigid systems of

accountability. I ask your help in allowing me to retain the

flexibility I need to succeed.

In addition, we face several other constraints:

o Technical Constraints: Depending on the level of

cleanup required by a reauthorized Superfund law and any

prohibitions against off-site remedies, landfill capacity

will be a critical issue in the years ahead. Presently, there

are few double-lined facilities which can accept waste. There

may be regional shortfalls, at times caused by transportation

problems.

o Permanent Solution Constraints: No one wants wastes from

one Superfund site to contribute to the problems of future

priority sites. There are some promising technologies on

the horizon that provide alternatives to land disposal, such

as incineration and chemical and biological stabilization.

Although some are proven feasible, their commercial availability

remains limited. As demand for these technologies increases,

we are hopeful available capacities will grow.

o Laboratory Capacity Constraints: Current national

laboratory capacity is short of our needs. We are working

to improve the reliability and responsivness of our contract

labs, but problems remain.
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o Managerial Constraints: As I have already suggested,

we face an enormous management challenge during the next five

years of Superfund. The pace at which the program is expanding,

particularly as more and more sites move through the pipeline

to the expensive design and construction phases, makes

effective management difficult. In addition to overseeing

the complex work at hundreds of sites, we must recruit and

train professional staff, provide adequate workspace, obtain

and maintain necessary equipment, provide administrative and

logistical support, and establish the contract capacity needed

to handle the additional workload.

o Personnel Constraints: In particular, we face a

difficult challenge in finding, hiring and retaining people

capable of carrying this program out. We are competing with

the private sector for specialized talent. Often, we simply

cannot offer the compensation, working environment and

incentives that the private sector can for these individuals.

Yet our engineers must oversee the work of theirs. Our

managers must supervise the technical and administrative

activities associated with hundreds of projects. And our

attorneys must go head to head with the best lawyers the

private sector has to offer in multi-million dollar litigation.

Let me stress at this point that I am not painting a

picture of gloom and despair. We have, during the past four

years, built a very effective cadre of managers, technical

people, scientists, engineers and lawyers. But we must

continue to build our team while, at the same time, working

to retain the excellent people we already have.
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In this area of people, we find the Federal system is

one major impediment to faster expansion of our technicaT

capabilities. It takes an average of four months to bring on

an entry-level hydrogeologist, chemist or environmental

scientist. These people, despite their qualifications,

require a period of time for training to understand the

program, the Federal system, and their roles in it.

At the senior level, the problems are even greater. We

face the same rigid recruitment system. And there are not

enough well trained people with experience in hazardous

waste cleanup. The private sector is a fierce competitor for

these talented men and women. Many times, we are simply

priced out of the market.

Let me recap, then, my concern over the expectations

I think exist among many members of Congress and a large

segment of the merican people who think getting the cleanup

job done faster is nothing more than a matter of dollars.

It isn't.

In 1990 alone, we will have work underway at more than

1,000 long- and short-term sites. That's a management

challenge.

At every site, we face difficult technical problems,

laboratory constraints, and the prospects of disposal capacity

shortfalls. Those are management challenges.

And we are engaged in fierce competition with the private

sector for talented, well-trained professionals needed to

make this program work. That's a management challenge.
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The program we have put forward in the form of S.494,

the Administration's proposal to reauthorize Superfund through

1990, is a blueprint for achieving significant cleanup in

light of all of these constraints. It is carefully thought

out and based on first-hand experience. It will buy a

si:stantial amount of cleanup. It will give us powerful

tools to foster a significant chunk of private-party cleanup

in addition.

Our bill will yield some $7.5 billion worth of cleanup

through 1990, including $5.3 billion in Federally financed

work and another $2 billion or so in private-party cleanup.

These resources will purchase impressive amounts of cleanup.

By 1990, we project that we will have undertaken 1,450

engineering feasibility studies, about 1,000 designs, and

approximately 900 construction projects. Remedial work

will be complete at well over 600 sites. In addition, we

expect to have conducted nearly 1,900 emergency cleanups.

We will not be finished with the Superfund mission

by 1990. But we will have made a significant dent in the

problem. We will be well on our way to achieving one of the

most ambitious environmental goals ever set.

The next question that comes to mind is where will we

get the $5.3 billion needed to make this program work? The

Administration is convinced these funds can be raised in a

way that is fair and equitable, without having any impact on

the national deficit.
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we have proposed a program financed largely through

taxes on petrochemical feedstocks and hazardous wastes

generated in the manufacturing process. Cther important

components in our financing scheme are interest on Fund

investments and recoveries of past Fund expenditures from

responsible parties.

Our current feedstock tax would continue without change.

We have found it to be a reliable eou ee--f- significant funds,

yet one'that has not hurt the competitiveness of our chemical

producerE. We are concerned, however, that an expansion of

this particular tax could do harm to the chemical industry.

The waste-end tax we have proposed will generate some $600

million annually in new revenues. Its design reflects our

belief that those companies generating hazardous wastes, and

profiting from the activities that yielded those wastes, are

logical candidates to help finance our expanded cleanup program.

Although the same companies that pay the feedstock tax

will also contribute through the waste-end mechanism, this

taxing scheme will also bring into the system thousands of

other companies that have not paid their fair share in the

past. We think this adds some needed equity to our effort to

raise the substantial funds required to finance the next five

years of cleanup.

We are convinced that there is no need to tap general

revenues to fund Superfund. These taxes, plus interest and

recovered costs, will provide us with the revenues we need to

succeed.
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Let's look quickly at the cost-recovery element of our

financing equation. We expect, over the next several years,

to see cost recovery become a major source of cleanup funds.

There has been some concern to date over the slow pace of

cost recovery.

Much of the explanation is related to the fact that

cost-recovery cases cannot be initiated until much of the

cleanup work has been completed. And, as we all know, it

has only been in the past two years or so that the actual

pace of cleanup has picked up.

Costs recovered to date total nearly $12 million. But

we have initiated cost-recovery actions in cases worth more

than $124 million. Just as the number of sites cleaned up

will depend upon the remedial pipeline I discussed earlier,

so too will the pace of cost recovery.

- As a rule of thumb, cost recovery takes two to three

years to complete for each site. In cases where we have

conducted a removal action, cost recovery is initiated within

one year after the emergency action is completed. Funds are

not likely to be recovered, however, until about two and one-

half years after completion of the removal.

In cases of long-term cleanup, cost recovery is initiated

during the construction phase. But we do not expect to actually

recover our funds until about two years after construction

has been completed.
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Now that we have a significant number of projects well

into the cleanup process, we are beginning to take more and

more responsible parties to the courthouse to recover our

expenditures. our earlier investments should pay off in the

next five years.

In 1986, we expect to receive nearly $32 million in

recovered costs. That will increase to nearly $55 million in

1987, and grow to $190 million in 1990. The total of recovered

costs from 1986 through 1990 is expected to be $477 million.

This will be a significant supplement to our tax revenues.

Finally, we anticipate that our aggressive enforcement

program will yield some $2 billion in actual cleanup work by

responsible parties through 1990. These will be funds from

private sources, not out of Superfund.

Our record of private-party cleanup settlements has been

an impressive one during the past two years. By effectively

using the current enforcement tools, including strict, joint and

several liability, we have been able to convince more and more

responsible parties that it is in everyone's best interest to

reach an acceptable settlement and get on with cleanup.

Through 1990, we project that responsible parties will

com lete more than $2 billion worth of cleanup. During that

same period of time, we anticipate that the value of cleanup

started by responsible parties will approach $3 billion.
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Let me conclude now by restating what I have been saying

for a long time. Superfund is a vital program. It is one of

EPA's top priorities. Reauthorization of Superfund is our

number one legislative goal.

During the past two years, we have put Superfund

implementation on a sound footing. The program has expanded

dramatically. We are seeing important results. It is

absolutely essential that Superfund be reauthorized this year

in order to keep our cleanup efforts moving at the pace we

have established.

I am convinced that we are approaching the point where

Superfund is operating at an optimum level. By the end of

1990, under our proposal, we will be working at more than

1,000 long- and short-term sites. Beyond this level of

activity, there is a very real possibility that the program

could begin to lose the management accountability that we

have worked so hard to establish. The last thing we need is

for Superfund to become tainted by charges of mismanagement,

waste, fraud and abuse.

In addition to my concern that if we go past the

Administration's proposed funding level we will do nothing

more than throw money at the problem, I have also tried to

lay out before this Committee the managerial, technical and

administrative constraints that do in fact affect our program.

Our proposal is a sound one, based on first-hand

experience and a recognition of the complexity of our mission.

I urge you to adopt it. Thank you for allowing me to be here

today. I would be happy to answer your questions.
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STATEMENT OF MIKEL ROLLYSON, TAX LEGISLATIVE COUNSEL,
DEPARTMENT OF THE TREASURY, WASHINGTON, DC

Mr. ROLLYSON. Thank you, Mr. Chairman. I presume my full
statement will be entered into the record. -

Senator PACKWOOD. All of the witnesses' statements will be in
the record in full.

Mr. ROLLYSON. Thank you.
I would like to make a few brief comments about how we would

propose to fund the Superfund over this 5-year period to reach the
$5.3 billion of revenues that Mr. Thomas has outlined will be
needed to carry out the program that he has envisioned.

First of all, we are not proposing any changes in the feedstock
tax that is currently in existence. We do not propose that any new
chemical substances to be added to or any chemical substances to
be deleted from the existing feedstock taxes, nor do we suggest that
there be any change in the rates of tax currently imposed on the
feedstock taxes.

Thus, the feedstock taxes would continue to contribute approxi-
mat~ely $300 million per year to the Superfund.

We are proposing, in the administration's bill, however, that the
principal funding source be a waste management tax. Now, the
original administration proposal that was introduced recently was
based principally upon a 1981 EPA survey of hazardous waste vol-
umes and management practices.

Since the introduction and release of that bill, we have had nu-
merous meetings, conversations, and dialog with industry repre-
sentatives, and they have contributed significantly to our database
about existing volumes and the impact that the proposal would
have on various industry segments.

As a result of those meetings, we have revised to some extent our
proposal, and what I would like to do now is briefly describe the
revised administration proposal.

We would impose an excise tax on the management of all haz-
ardous waste at a waste management unit subject to permit re-
quirements under the Resource Conservation and Recovery Act,
which we refer to as RCRA. The tax would be imposed on a wet-
weight basis on any waste identified or listed under section 3001 of
the Solid Waste Disposal Act as of the date of enactment. Waste
subsequently identified or listed as hazardous waste would not be
subject to the tax, absent a congressional decision to add those
wastes to the list of taxed substances. That is a change from the
bill as originally introduced.

The rates of tax that would be assessed-and the tax would be
assessed on the receipt of the hazardous waste at a waste manage-
ment unit-would vary. The rate of tax on wastewater facilities
would be 25 cents per ton over the reauthorization period. That is a
rate substantially lower than the rate originally proposed, as a
result of our meetings and the additional data that we have re-
ceived about the volumes of wastewater in the system.

In addition, the rate of tax on hazardous waste received at injec-
tion wells would be $5 per ton over the reauthorization period.

Hazardous wastes received at landfills, surface impoundments
other than impoundments contained in wastewater or deep well in-
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jection facilities, and hazardous waste received at waste piles or
land treatment units would be taxed at an initial rate of $35 per
ton, increasing over the reauthorization period to a final rate of
$40 per ton.

All other facilities receiving hazardous waste would be taxed at
an initial rate of $6 per ton, increasing to $7.80 per ton over the
reauthorization period.

In addition, the bill contains an adjustment formula; that is, if
the volumes and rates applied to those volumes do not produce-the
anticipated amount of revenues, the rates would be automatically
adjusted in subsequent years so that we would ensure that there
would be a stable and constant source of funds for the Superfund.

The waste management tax is expected to raise approximately
$600 million per year.

The tax would not be imposed with respect to hazardous wastes
that are not managed in RCRA waste-management units, nor
would it be imposed on certain waste generated prior to the date of
enactment that are received at waste-management units from
CERCLA-required removal or remedial actions, or from RCRA cor-
rective actions, nor would it be imposed on waste generated at Fed-
eral facilities.

I would like to comment just briefly about each of these taxes-
the feedstock tax and the waste management tax.

The feedstock taxes were enacted by CERCLA, and they reflect
the policy decision that Federal Government action taken to clean
up and contain spills or threatened or actual releases of hazardous
substances, and the payment of damage claims when responsible
parties are not known, should be funded by the producers and
users of hazardous substances rather than by the general public.

The feedstock taxes have been criticized, as has been mentioned
here today, on the grounds that the tax collected from any firm is
not based upon the firm's actual experience from hazardous sub-
stances and that it provides, at best, a form of rough justice. While
these criticisms are not without merit, the taxes were imposed in
recognition of the fact that there are present and future environ-
mental costs associated with the use of these substances. By taxing
the basic building materials used to produce hazardous substances
and waste, these costs are borne by the persons who are utilizing
hazardous materials. -

Again, I want to emphasize that we do not propose to expand in
any way the list of chemicals that are subject currently to the feed-
stock taxes. We do not support, at this time, such an approach, be-
cause we believe the waste management tax-as I will comment on
briefly-better taxes those persons who are creating the hazards to
our environment and to our health.

Finally, I would like to say that the feedstock tax has provided a
very stable source of revenues. Currently the tax is generating, as I
said, approximately $300 million per year, and the Internal Reve-
nue Service and the Treasury Department has not experienced any
substantial difficulties in administering the feedstock tax.

Let me just make a few comments about the proposed waste
management tax. We estimate that the tax would raise approxi-
mately $600 million per year. It would be paid by the industries
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that generate hazardous waste believed to be responsible for many
of the existing Superfund sites.

Because a closer relationship exists between the generation of
hazardous waste and Superfund spending than between the use or
production of feedstock chemicals and Superfund spending, this tax
more appropriately allocates the environmental cost associated
with the use or production of hazardous substances. Data we have
received from various industries indicates that the waste mange-
ment tax would be borne, to a large extent, by the same taxpayers
who currently pay feedstock taxes. However, the tax would expand
somewhat the base of taxpayers who are funding the Superfund, as
it would be imposed on a number of taxpayers that are not subject
to the current feedstock tax.

I want to note that there are a number of other legislative pro-
posals for the reauthorization of Superfund which would tax the
general public by appropriating funds from general revenues, or
would tax corporations whose practices may have no connection to
the problems that Superfund addresses.

These broadbased taxes have the support of those industries that
are subject to the feedstock taxes and those that are expected to
pay the waste management tax. We understand the interest these
industries have in urging Congress to enact a broadbased tax.

We, however, support the congressional decision made at the
time of the enactment of CERCLA to fund Superfund expenditures
by imposing the environmental cost of using hazardous substances
on the industry segment that uses or produces such substances.

The administration proposal, therefore, relies upon the waste
management tax as its principal funding source for Superfund,
while maintaining the existing feedstock taxes.

I would like also to note that the waste management tax is con-
sistent with the RCRA system. It is essentially geared to and plays
directly off of the RCRA system, and therefore it should not impose
significant administrative burdens.

Finally, I would like to note that the tax is based on a wet-weight
tonnage of hazardous waste received at a management unit. Using
the wet-weight basis has several advantages. From an environmen-
tal standpoint, the wet-weight approach is more consistent with the
EPA Regulatory Program and the congressional decision to encour-
age taxpayers to reduce the volumes of hazardous waste. A dry
weight approach also would ignore the fact that many wastes are
extremely toxic at low concentrations. Finally, the wet-weight ap-
proach will be significantly easier to administer.

At present there are approximately 5,000 facilities with permit-
ted units. Due to the relatively small number of potential taxpay-
ers, we believe this tax could be administered without great diffi-
culty, and the Internal Revenue Service has estimated that the cost
of implementing the tax would not exceed $100,000.

In summary, the administration proposal would provide principal
funding for a 5-year $5.3 billion Superfund by imposing a tax on a
wet-weight basis on the management of hazardous waste in interim
status or permitted units. Additional funding would be obtained
from the maintenance of the existing level of excise taxes on crude
oil, imported petroleum products, and currently listed feedstock
chemicals.

I would be glad to respond to any questions, Mr. Chairman.
[Mr. Rollyson's written testimony follows:]
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Mr. Chairman and Members of the Committee:

I am pleased to be here today to discuss the provisions of
S. 972, which contains the Administration's proposal for funding
the reauthorization of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 ("CERCLA"). CERCLA
established and provides funding for the Hazardous Response Trust
Fund, the "Superfund," which is recognized as the Federal
Government's primary program for addressing dangerous
environmental and health conditions created by the release of
hazardous substances into the environment.

I want to emphasize this Administration's continuing
commitment to protecting the public and the environment from the
release or improper disposal of hazardous chemical substances.
As the President stated in his recent State of the Union Address,
reauthorization of Superfund is a top Administration priority.
The Environmental Protection Agency ("EPA") has submitted a
statement that describes the level of funding required for the
Superfund and how those funds should be expended. It is our
belief that the provisions of S. 972 provide an adequate, stable,
and equitable financial base for the Superfund.
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BACKGROUND

CERCLA provides the Federal Government with the authority to
clean up hazardous substances released into the environment, to
pay for restoration of natural resources caused by such
substances, and to recover the costs of such cleanup and
restoration from the parties responsible for releasing the
hazardous substances. The response program is administered by
the EPA and is financed by the $1.6 billion Superfund.

CERCLA authorizes appcopriations to the Superfund equal to
$44 million per year for fiscal years 1981 to 1985. The
Superfund is principally funded, however, by excise taxes on
crude oil, petroleum products, and certain specified chemicals.
Section 4611 of the Internal Revenue Code imposes an excise tax
of .79 cent a barrel on domestic crude oil received at a United
States refinery or exported, on imported crude oil and petroleum
products entered into the United States for consumption, use, or
warehousing. Section 4661 of the Code imposes an excise tax on
42 listed chemicals sold or used by the manufacturer, producer,
or importer of the listed chemicals. These taxed chemicals are
either themselves hazardous or are the basic chemical components
of nearly all other major inorganic and organic hazardous
substances and hazardous wastes. The tax is assessed at rates
ranging from 22 cents per ton to $4.87 per ton depending upon the
chemical. The tax rates for crude oil, imported petroleum
products, and the listed chemicals reflect a Congressional
decision to allocate 65 percent of the Superfund tax burden to
petrochemicals, 20 percent to inorganic chemicals, and 15 percent
to crude oil and imported petroleum products. This allocation
was based on estimates of hazardous waste generated by these
broad industry segments at the time of enactment of CERCLA. The
rate of tax on any chemical, however, is limited to two percent
of its wholesale price as of 1980, and in many cases is much
less.

CERCLA imposes upon those who generate, transport, or dispose
of wastes, the liability for damages caused by a release or
threatened release of hazardous substances. Hazardous substances
are defined to include those hazardous substances specified under
various other environmental statutes as well as substances that
EPA determines present substantial danger to the public health or
welfare or the environment. Responsible parties may be held
strictly, jointly, and severally liable for all response costs
associated with removal and cleanup of hazardous substances
releases and damages for injury to, destruction of,.or loss of
natural resources, including the reasonable costs of assessing
such injury, destruction, or loss.

Liability limits are fixed by statute. Generally, liability
is limited to response costs plus $50 million. The liability
limitations do not apply, however, if the release or threatened
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release is the result of willful misconduct or willful negligence
or if the responsible person does not provide assistance and
cooperation when requested by a public official. In addition,
punitive damages up to three times the response costs incurred
may be imposed if the responsible person fails without cause to
provide 'emedial and removal action when ordered by the
President.

CERCLA also established the Post-Closure Liability Trust
Fund. This fund is obligated to pay all costs arising out of
liability imposed by any law with respect to a hazardous waste
disposal facility after its closure, provided the facility had
received a permit under Subtitle C of the Solid Waste Disposal
Act and complied with other regulatory requirements designed to
protect against future releases of hazardous substances. Thus,
if these prerequisites are satisfied, future liabilities arising
from the closed facility are shifted from the responsible parties
to the Federal Government. The Post-Closure Liability Trust Fund
is funded with revenues collected under section 4681 of the Code,
which imposes a tax on hazardous waste received at a qualified
hazardous waste disposal facility. The tax is assessed at a flat
rate of $2.13 per dry weight ton, and is imposed upon and
collected from the owner or operator of the facility.

The authority to collect the taxes enacted by CERCLA,
including the tax supporting the Post-Closure Liability Trust
Fund, terminates on September 30, 1985.

DESCRIPTION OF THE PROVISIONS OF S. 972

S. 972 would fund a five-year, $5.3 billion Superfund by
maintaining the existing level of excise taxes on crude oil,
imported petroleum products, and currently listed feedstock
chemicals ("feedstock taxes") and by imposing a tax on the
management of hazardous waste ("waste management tax"). No
chemicals would be added to or deleted from the list of taxed
feedstock chemicals, and no change would be made to the present
rate structure. The bill would not authorize appropriations from
general revenues for the Superfund.

The parameters of the waste management tax component set
forth in the Administration proposal were based principally upon
a 1981 EPA survey of hazardous waste volumes and management
practices. Since the introduction of the proposal, industry
representatives have assisted us in revising and updating our
data base. Based upon this new information, we are recommending
that certain provisions of the waste management tax be modified.
The following is a description of the revised Administration
proposal.
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The Administration proposal would impose an excise tax on the
management of hazardous waste at a waste management unit subject
to permit requirements under the Resource Conservation and
Recovery Act ("RCRA"), effective October 1, 1985. The tax would
be imposed on a wet weight basis on the receipt at a permitted
waste management unit of any waste identified or listed under
section 3001 of the Solid Waste Disposal Act as of the date of
enactment. Wastes subsequently identified or listed as hazardous
would not be subject to the tax, absent Congressional action.
The tax also would be imposed on the ocean disposal of hazardous
waste and on the transport of hazardous waste from the United
States on or after October 1, 1985. The owner or operator of the

-- permitted waste management unit or the exporter of the hazardous
waste would be liable for the tax.

The tax would be assessed on the receipt of hazardous waste
at a waste management unit subject to permit requirements under
Subtitle C of the Solid waste Disposal Act. The tax rates
imposed would vary depending upon how the waste is managed.
Hazardous waste received at waste water facilities would be taxed
at a rate of 25 cents/ton over the reauthorization period;
hazardous waste received at injection well facilities would be
taxed at a rate of $5.00/ton over the reauthorization period;
hazardous waste received at landfills, surface impoundments
(other than impoundments contained in waste water or deep well
injection facilities), waste piles, or land treatment units would
be taxed at an initial rate of $35/ton, increasing to $40/ton
over the five year reauthorization period; and hazardous waste
received at all other permitted units would be taxed at an
initial rate of $6.00/ton, increasing to $7.80/ton over the
reauthorization period. The bill contains a formula for
adjusting the scheduled rates beginning October 1, 1987 if
amounts credited or appropriated to the Superfund for preceding
fiscal years fall below projected revenues for the period. The
authority to collect taxes would terminate when the sum of the
amounts credited or appropriated to the Superfund during the
reauthorization period total $5.3 billion. To ensure against
subjecting the same volume of waste to multiple taxes, a credit
would be provided for taxes paid with respect to hazardous wastes
that are transferred from one permitted waste management unit to
another.

The tax would not be imposed with respect to hazardous wastes
that are not managed in permitted waste management units, to
certain wastes generated prior to the date of enactment that are
received at permitted waste management units from CERCLA required
removal or remedial actions or from RCRA corrective actions, or
to wastes generated by Federal facilities.

The provisions of CERCLA that establish the Post-Closure
Liability Trust Fund would be repealed by S. 972, effective
October 1, 1985, and the Post-Closure Liability Trust Fund would
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be terminated as of that date. Liability for certain damages
from the release or threatened release of hazardous waste from
waste sites after their closure would therefore remain with the
responsible parties for such facilities. Taxes already collected
from owners and operators of qualified hazardous waste disposal
facilities under Code section 4681 would be transferred to the
Superfund.

In summary, under the Administration proposal the Superfund
would be funded by revenues generated by the existing excise
taxes on crude oil, imported petroleum products, and feedstock
chemicals, and by an excise tax on the management of hazardous
waste.

DISCUSSION

Maintenance of the Current Feedstock Taxes

The Administration proposal would extend through
September 30, 1990 the current excise taxes on crude oil,
imported petroleum products, and 42 listed chemicals sold or used
by the manufacturer, producer, or importer of chemicals. The
feedstock taxes enacted by CERCLA reflect the policy decision
that Federal Government action taken to clean up and contain
spills or threatened or actual releases of hazardous substances,
and the payment of damage claims when responsible parties are not
known should be funded by the producers and users of hazardous
substances rather than by the general public. The feedstock
taxes have been criticized on the grounds that the tax collected
from any individual firm is not based upon that firm's actual
experience with hazardous substances end provides at best a form
of rough justice. While these criticisms are not without merit,
the taxes were imposed in recognition of the fact that there are
present and future environmental costs associated with the use of
hazardous substances. Prior to the enactment of CERCLA, however,
these costs were not reflected in the price of the products made
from such substances. By taxing the basic building materials
used to make hazardous products and waste, these costs are borne
by those persons utilizing hazardous materials.

Moreover, the taxed chemicals or derivative products of those
chemicals appear in the response sites now being investigated by
EPA. A nexus thus exists between the manufacture or use of the
taxed chemicals and Superfund expenditures. It has been
suggested that the list of chemicals subject to tax should be
expanded to include other chemicals that have appeared in EPA
response sites. We do not favor that approach. New sources of
funds to support the Superfund should come, if possible, from
taxes on the very substances that pose a threat to human health
and the environment. We believe the waste management tax
authorized in the Administration proposal would be more efficient
than the feedstock taxes in taxing directly those persons that
create hazardous wastes.



119

Finally, the feedstock taxes provide a stable source of
revenue for the Superfund. Currently, revenues from these taxes
total approximately $300 million per year. The Internal Revenue
Service has not encountered substantial difficulties in
administering the feedstock taxes.

Waste Management Tax

The Administration proposal would impose a tax on the receipt
of hazardous waste at a unit subject to RCRA permit requirements
that treats, stores, or disposes of the waste. We estimate that
this tax would raise approximately $600 million per year.

The waste management tax would be paid by the industries that
generate the hazardous waste believed to be responsible for many
of the existing Superfund sites. Because a closer nexus exists
between the generation of hazardous waste and Superfund spending
than between the use or production of feedstock chemicals and
Superfund spending, this tax more appropriately allocates the
environmental costs associated with the use or production of
hazardous substances. Data we have received from various
industries indicates that the waste management tax would be borne
to a large extent by the same taxpayers who currently pay the
feedstock taxes. The tax would expand somewhat the number of
taxpayers who are funding the Superfund, however, as it would be
imposed on a number of taxpayers that are not subject to the
feedstock taxes.

Other legislative proposals for the reauthorization Superfund
would tax the general public by appropriating funds from general
revenues or tax corporations whose practices may have no
connection to the problems that Superfund addresses. These
broad based taxes have the support of those industries that are
subject to the feedstock taxes and those that are expected to pay
the waste management tax. We understand the interest these
industries have in urging Congress to enact a broad based tax.
We, however, support the Congressional decision made at the time
of the enactment of CERCLA to fund Superfund expenditures by
imposing the environmental costs of using hazardous substances on
the industry segment that uses or produces such substances. The
Administration proposal, therefore, relies upon the waste
management tax as the principal funding source for Superfund
while maintaining the existing feedstock taxes.

The waste management tax, by taxing the treatment, storage,
and disposal. of hazardous waste, is consistent with the EPA
regulatory program. The regulation of the treatment of hazardous
waste, as well as the regulation of disposal and storage of
hazardous waste, under the Solid Waste Disposal Act, reflects the
Congressional determination that there are risks associated with
the management of hazardous waste. Under the proposed waste
management tax, the lowest tax rates are imposed upon waste water
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treatment and deep well injection. Each of those waste
management techniques involve the use of large volumes of water;
the lower rates reflect the dilute concentrations of hazardous
waste commonly associated with those such management techniques.
Higher rates are imposed upon the management of concentrated
wastes. The highest rate is imposed on the treatment, storage,
or disposal of concentrated hazardous waste in or on the land,
i.e., in landfills, waste piles, land treatment units, and
sur ace impoundments (other than those contained within waste
water or deep well injection facilities).

The tax would be based upon the wet weight tonnage of a
hazardous waste received at an interim status or permitted waste
management unit and collected from the owner or operator of the
waste management unit. Measuring the tax by reference to wet
weight tonnage, as opposed to dry weight tonnage, has several
advantages. From an environmental standpoint, the wet weight
approach is more consistent with the EPA regulatory program and
the Congressional decision to encourage taxpayers to reduce the
volumes of hazardous waste. A dry weight approach also would
ignore the fact that many wastes are extremely toxic at low
concentrations. Finally, the wet weight approach will be
significantly easier to administer.

At present, there are approximately 5,000 facilities with
permitted units. Due to the relatively small number of potential
taxpayers, we believe this tax could be administered without
difficulty. The Internal Revenue Service has estimated that the
cost of implementing the tax would not exceed $100,000. %

Superfund expenditures during the reauthorization period
would be committed based upon amounts projected to be credited or
appropriated to the Superfund during each fiscal year. To assure
that funds are available as needed, the bill permits EPA to
borrow from other Federal sources if revenues fall below
projected levels and sets forth a detailed formula based upon
actual receipts for adjusting the waste management tax rates
beginning in October of 1987 to make up any such shortfall.

In summary, the Administration proposal would provide
principal funding for a five-year, $5.3 billion Superfund by
imposing a tax on a wet weight basis on the management of
hazardous wastes in interim status or permitted units.
Additional funding would be obtained from the maintenance of the
existing level of excise taxes on crude oil, imported petroleum
products, and currently listed feedstock chemicals.

This concludes my prepared remarks on the provisions of
S. 972. 1 would be happy to respond to your questions.
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Senator PACKWOOD. Mr. Rollyson, you have got about $3 billion
in waste-end taxes, as I look at it. Correct?

Mr. ROLLYSON. That is correct.
Senator PACKWOOD. About a billion and a half in feedstocks?
Mr. ROLLYSON. For the 5-year period, do you mean?
Senator PACKWOOD. Yes, I am talking about the 5-year period.

And about a billion in what appears to be interest and penalties.
Mr. ROLLYSON. That is correct.
Senator PACKWOOD. How is that divided between the interest and

the penalties? The reason I ask about the interest, I have had expe-
rience with other administrations, not just this one but others in
addition, of building up trust funds for a specific purpose and then
not spending them. And I don't want toget into a situation where
we are going to raise so much money that you are going to have
enough interest off of this to fund it as if it were an endowed pro-
gram.

Mr. ROLLYSON. Well, the breakdown between interest and penal-
ties, Mr, Chairman, is roughly as follows, and these numbers will
be very'slightly off because we have recently revised the figures
slightly:

In 1986, we have interest on investments estimated at $95 mil-
lion; for 1987, $70 million; for 1988, $56 million; for 1989, $55 mil-
lion; and for 1990, $59 million. Fines and penalties are very small.
. Senator PACKWOOD. What does that come to, about $300 to $400

million? I didn't add it up as you were going along.
Mr. ROLLYSON. Over the total period it would be about three and

a quarter.
Senator PACKWOOD. And the rest is penalties?
Mr. ROLLYSON. A very small amount of penalties. Five million

dollars in penalties.
Senator PACKWOOD. Well then, you only come to about $4.8 bil-

lion, then.
Mr. ROLLYSON. There is also a segment of recoveries, which I

think Mr. Thomas probably could better explain than I could.
Senator PACKWOOD. That you count as part of the income for the

Superfund?
Mr. ROLLYSON. That is correct, Mr. Chairman.
Senator PACKWOOD. Mr. Thomas, go ahead and explain that.
Mr. THOMAS. The recovery portion reflects the estimates of what

we will receive from recovery of costs from responsible parties after
we have expended money from the Superfund. It is a major compo-
nent of Superfund. It has been lengthy in its implementation to
date, simply because we wait until we have completed a project
before we pursue litigation. We have recovered approximately $12million to date; we have about $125 million filed and in litigation.
And as you can see, as the pace of the program increases, the
pace of our litigation increases.

It ranges from an estimate of $32 million in 1986, $55 million in
1987, $85 million in 1988, $115 million in -1989, $190 million in
1990, for a total of $447 million.

Senator PACKWOOD. So you have $4 to $5 million in what I will
call penalties, or however you are going to get this, and $3 to $4
million in interest, if I added it up right.
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Mr. THOMAS. Yes, sir. The figures I have are just about that,
about $4.5 in the taxes, about $335 or $340 in the penalties and in-
terest, about $480 in the recovery, and then there was a little
transfer.

Senator PACKWOOD. All right.
Now, are you saying that you could not intelligently spend more

than roughly $5.5 billion over the next 5 years? That eyen with an
additional $2-3-4 billion, you could not hire the engineers, you
could not hire the personnel, you could not intelligently hasten the
pace of your activities?

Mr. THOMAS. Mr. Chairman, we feel the pace we have proposed
is the maximum pace at which the program should operate, for me
to sit here and tell you with any kind of confidence that it can be
managed properly. And it has to do with the availability of techni-
cal personnel, the capacity of our personnel to actually manage
that number of simultaneous projects.

Senator PACKWOOD. Do you mean available in the country?
Mr. THOMAS. Yes, sir.
Senator PACKWOOD. You can't hire any more?
Mr. THOMAS. Yes, sir; we can hire them, but it has to do with the

training that is required to supervise those kinds of projects; some
of it has to do with just availability of particular categories of tech-
nicians such as hydrogeologists, which is a major category required
in these kinds of projects.

Senator PACKWOOD. If we decide to go with a figure close to what
the Environment Committee has suggested, $7.5 billion, do you
have any suggestions for funding that amount?

Mr. THOMAS. No, sir; I don't, Mr. Chairman.
Senator PACKWOOD. You would be opposed to expanding the

chemical feedstock tax beyond where you are?
Mr. ROLLYSON. Well, I think what we are saying in this testimo-

ny, Mr. Chairman, is that we believe the waste management tax is
a tax that is more directly geared to impose the tax on those who
are creating the hazardous substances. Therefore, we think that is
a more direct tax and has a closer relationship to those who are
creating the problem than does the feedstock tax.

Senator PACKWOOD. Are you satisfied, on the wet versus dry ar-
gument, that you can fairly-either you or Mr. Thomas-fairly
come out with regulations that will satisfy most of the people in-
volved?

Mr. ROLLYSON. Do you mean on a dry-weight or a wet-weight
basis? I didn't quite understand the question.

Senator PACKWOOD. Well, you are well aware of the argument in
terms of the wet weight, and that it is an unfair method of assess-
ment. It may well be. Are you satisfied?

Mr. ROLLYSON. We have our rate structure-and I understand
your question. Our rate structure does reflect, to some extent, that
certain of the substances have higher concentrations of hazardous
waste than do others. That is one of the reasons we have adjusted
the rate structure dramatically, so that the tax on wastewater
treatment facilities which have very high concentrations of water
and very low concentrations of hazardous waste are taxed at a very
low rate-25 cents per ton. There is a graduated scale from the
more dilute hazardous waste up to the more concentrated hazard-
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ous waste, to the point that we tax the most concentrated waste
which is placed on the land, which generates the greatest harm or
danger to the environment, at the highest rate of $35 per ton.

Senator PACKWOOD. Senator Heinz?
Senator HEINZ. Thank you, Mr. Chairman.
Going back to where the chairman was, if you assume that we

are not going to increase the feedstock tax but that we are going to
raise $5-6 billion additional revenue, so that you do get up around
the environment and public works figure, how do either of you r6c-
ommend that we do it?

Mr. ROLLYSON. I think what we are telling you, Senator, is that
we don't recommend a program of that size. Mr. Thomas has said
that the most efficiency can be gained at the $5.3 billion level. We
have significantly increased the tax imposed on these industries
through the proposed waste management tax. And I think it is per-
fectly clear that the administration is not in favor of any new
broadbased taxes at this point in time, nor can we stand further
significant damage to the budget deficit.

So I think we are saying that we strongly believe in the size of
the program and the funding that is set forth here today.

Senator HEINZ. The administration is, however, proposing a new
tax, the waste end tax. Is that correct?

Mr. ROLLYSON. The waste management tax is a new tax, yes.
Senator HEINZ. And that would raise $3 billion over five years, isthat correct?
Mr. ROLLYSON. That is correct, sir.
Senator HEINZ. Do you believe that it is an efficient-to-adminis-

ter tax?
Mr. ROLLYSON. Yes, sir, we do. We have spent a great deal of

time exploring the waste management tax; since we had hearings
last fall we have examined a number of alternative taxes, and we
do believe that the waste management tax that is proposed here
today could be administered fairly. We have received estimates
from the Internal Revenue Service that it would not be a difficult
tax to administer. And a lot of that derives from the fact that it
plays directly off the existing RCRA system.

Senator HEINZ. Do you feel that it is somehow fair to get all the
taxpayers, in this case they happen to be corporations, who are
complying with the Resource Recovery and Conservation Act, an
act designed to track hazardous wastes from cradle to grave so that
it is safely disposed of at additional cost to all concerned and addi-
tional safety to all of our citizens, is it in any sense really fair to
get those people, who are presumably doing things right, to pay for
the costs of the sins of other people who are probably not them?
Why is that equitable policy?

Mr. ROLLYSON. I think it is fair, Senator. The very fact that these
hazardous wastes are subject to the regulatory system reflects a
congressional decision that there are significant hazards presented
to the environment through the handling of these wastes; even
though the wastes are being handled in EPA-permitted facilities,
they are extremely hazardous, extremely toxic, and they present a
threat to the environment the whole way through the system. That
is in fact why, as you say, they are monitored from start to finish.

48-076 0 - 86 - 5
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Senator HEINZ. Well, I could understand that if you felt that
RCRA was ineffective, wasn't going to work, wasn't being observed,
people were cheating.

But what we are really talking about with these thousands of
sites is the sins of somebody else, for the most part. The biggest
problem we have, as I think we all recognize, is that we are not
going to get the kind of recoveries that we'ought to be able to get
here because the perpetrators have gone out of business. Isn't that
right?

Mr. THOMAS. Senator, the recoveries do reflect, certainly, a small
portion of the total amount of funds that are expended. However, if
you look at the total enforcement program, you will find that the
$2.5 billion I spoke of, which actually comes through negotiated set-
tlements, is very complementary to the amount of money we
expend from the Fund itself. So, in a large number of the sites
where we actually take action with responsible parties, we have
viable responsible parties.

I might make just one point in response to your question, and
that is, the tax that we have proposed is very consistent, as far as
its thrust is concerned with the RCRA regulatory program that
Congress authorized last year, and that is to move the waste away
from land disposal. And we think, through the economic incentives
and disincentives incorporated into this tax, it will complement the
direction you gave us last year in our regulatory program.

Senator HEINZ. My time is expired. Thank you.
Senator PACKWOOD. Senator Long?
Senator LONG. I don't have any questions, but I do want to ask

that Senator Max Baucus's statement appear in the record along
with the others.

Senator PACKWOOD. Without objection it will be inserted in the
record.

Senator Wallop?
Senator WALLOP. Mr. Chairman, let me begin by asking if we

may submit questions to these witnesses.
Senator PACKWOOD. You may submit them, although I would

hope we could submit them quickly and that they can get them
back timely, because I would like to have a markup and get this
out relatively soon.

Senator WALLOP. I can understand that, but with a 10-minute
time period it is virtually impossible to develop any great thesis,
and it is a long witness list.

Senator PACKWOOD. Actually it is a 5-minute time limit.
Senator WALLOP. Well, five minutes, then.
Senator PACKWOOD. But we go around and around and as many

rounds on each witness as you want.
Senator WALLOP. Well, I understand that, but when you say

there are witnesses enough to keep us here until 3 p.m. in the
afternoon if we don't speak-you know, the hammer works in both
directions.

I would hope that Treasury might take time to rethink their po-
sition on the taxes, and take the time to look at the bill that Sena-
tor Bentsen and I have introduced, or Senator Bradley, which is
slightly narrower but much broader than yours.
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At the present moment, as I understand it, there are about 12
corporations that pay 70 percent of the tax, and my question to
you: Is it not true that many if not most manufacturing processes
create the wastes that go into a hazardous waste site?

I am thinking specifically of the Stringfellow site in California,
which is composed largely of waste from the computer industry.

The problem that I have with the route that you are taking is
that Congress, every time it adds a hazardous waste to the list, is
going to be fighting a tax bill, too. And that's dumb. That really
just doesn't make sense. It seems better that we recognize the proc-
ess of creation of waste in the first place, make a tax that is as
broadly based and as simple as it can be over the things which we
know create waste.

It is, after all, a national problem. And it just strikes me that,
first of all, that the benefit of going the way we are going is (a)
nobody has an unbearable burden, and (b) you don't have to have
two bills every time you have one bill in the area of hazardous
waste.

Mr. ROLLYSON. I can comment on the tax policy question, and
maybe Mr. Thomas can comment on to what extent the manufac-
turers are contributing to the problem.

There certainly are arguments for broadening the tax base, and I
think they are the arguments that you articulate, Senator, for
broadening the tax base. There are tax policy reasons for doing
that. However, there are also countervailing domestic and econom-
ic policy reasons for not imposing at this time any broadbased cor-
porate taxes. The recovery is in process right now, which I think
still is pretty vibrant, but there are some signals that a broadbased
tax would be damaging. And I think the President has made it
fairly clear.

Senator WALLOP. Are you suggesting to me that a tax of one-half
of one percent is going to overpower this recovery?

Senator BRADLEY. It is 11ery fragile.
[Laughter.]
Senator WALLOP. It must be. I think it has already failed. I think

if your suggestion carries any merit at all, we are done.
Mr. ROLLYSON. I think the President has indicated, Senator, that

any new broadbased tax right now is not appropriate.
Senator WALLOP. So you are going to take one segment of the

economy and burden it to the point where it can fail, and let the
rest bear that burden?

Mr. ROLLYSON. We have had a lot of discussions with industry,
and we are certainly striving, Senator, to impose a tax that does
not cause such economic damage as you suggest.

Senator WALLOP. But you have proposed just such a tax.
Mr. THOMAS. Senator, if I could respond to the other part of your

question, which is: Aren't we finding that the waste at the sites are
largely deposited by broader group of the manufacturing sector and
others than just the producers of the feedstocks? The answer to
that is yes. It is the result of two things. One is, they do generate.
waste in a broad variety of locations and manufacturing processes
in this country, and we feel the waste management tax which we
have proposed does broaden the tax base and incorporate funds
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from a far broader sector of the manufacturing element than the
feedstock.

The feedstock tax, which we recommend continuing, the whole
concept was to tax at a very early stage in the process, and then
derivative products throughout the manufacturing sector would
pick up through increased prices a part of the burden of that feed-
stock.

So both taxes, I think, carry with them the reflection that there
is a broader sector there that is generating and disposing of the
waste.

Senator WALLOP. Mr. Chairman, my time is virtually up, but I
would make the observation that I think the thing that needs
broadening; more perhaps than the base of the tax, is the view of
the administration over the nature of the problem and who causes
it.

Senator PACKWOOD. Senator Chafee?
Senator CHAFEE. Thank you, Mr. Chairman.
I think one of the debates we are going to have here is, over the

whole theory of the waste management tax, whether that is an ef-
fective way of collecting revenues.

Now, one of my concerns is-and I address this to Mr. Thomas:
As you know, before we made the amendments to RCRA, there
were certain loopholes that existed, for instance, the permission of
burning of the waste in boilers, and we tightened up on that loop-
hole.

What worries me is that we are going to create a tremendous in-
centive to seek out new loopholes in the amendments that we made
in 1984. We thought we foresaw loopholes, but I suspect with the
financial incentive that will exist on the part of disposers to find
loopholes, and thus the avoidance of the waste-end tax will be very
high. What do you say to that?

Mr. THOMAS. Well, Senator, part of that is why we suggested in
our proposal that the waste management tax be across all waste
management units, to incorporate all of the waste at its storage
treatment or disposal stage, to deal with that issue as well as the
administrative issues which have been mentioned earlier.

From our review, we don't feel that is a potential problem.
Senator CHAFEE. But of course, it would still be limited to RCRA

facilities. I mean, those are the only facilities you can dispose at.
Then some ingenious person comes up and has a system of dispos-
ing that gets around a RCRA facility.

Could you make your answers brief, because unfortunately I
have to go.

Mr. THOMAS. Let me let Dr. Skinner, who manages our RCRA
hazardous waste program, to respond as well.

Senator CHAFEE. All right. In 30 seconds or less, Doctor.
Dr. SKINNER. Yes. With all of the new amendments that were

placed under RCRA last year, we will be regulating boilers, we will
be regulating many other types of activities that were not regulat-
ed in the past.-

I can't think of any major loophole that could spring up and
escape the regulatory system.

Senator CHAFEE. Well, neither could we when we did the amend-
ments.
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However, let me ask you the next question: Are we going to get
into a conflict here? We've got RCRA regulations in effect for, for
instance, land disposal. And over the series of years you are to pro-
hibit land disposal of chemical A, B, and C, as you proceed.

Then, on top of those regulations, we come with the IRS regula-
tions. After all, Treasury is going to now be in the act. Isn't that
going to be a difficulty? You have two different sets of proposals.
What does Treasury know about regulations on hazardous waste
disposal in landfills?

Mr. THOMAS. Senator, they have learned a lot during the last
year.

Senator CHAFEE. Well, I don't know where they learned it; they
haven't done it.

Mr. THOMAS. Well, let me say that the proposal we have made
fully takes into account the proposed regulations for banning waste
from land under RCRA. And the Treasury officials have been
working directly with us as we worked through those proposals-
the hazardous waste regulatory staff, and the Treasury tax policy
staff working jointly. I would anticipate that is exactly the way we
would work as they developed their regulations.

Senator CHAFEE. All right. Now, let's assume that under the reg-
ulations from Treasury they are going to get a lot of money from
land disposal of dioxinals. And then you come along, and you get
up to prohibiting the land disposal of dioxinals as is required under
RCRA. You are presented with a conflict. You are getting a lot of
revenue to the Superfund fund from the waste-end management
tax on dioxinals. You are presented with a conflict. How do you re-
solve that?

Mr. THOMAS. Senator, we have made very conservative assunip-
tions on the results of the land disposal bans in our revenue projec-
tions for the waste management tax, and that is built into our rev-
enue assumptions-they are very conservative. I would be extreme-
ly surprised if our regulatory program comes out at the ranges we
have incorporated.

We have assumed, for instance, dioxin bans; we have assumed
solvent bans. So all of those things are incorporated into our reve-
nue projections.

Senator CHAFEE. Under your estimates you have presented here,
you have $600 million revenue from the waste management tax. It
is my understanding that no one else has come up-at least the
Joint Tax Committee has not come up with such a high figure. And
indeed it is my understanding that the revenue estimates for
States that have a waste-end tax have been extremely disappoint-
ing. Yes or no on that?

Mr. THOMAS. Well, it certainly has varied quite a bit in the
States. We looked closely at them. As the States have developed
their experience with waste-end taxes and have revised some of
their regulations, we find that they are having a positive experi-
ence.

Mr. ROLLYSON. Senator, we have been in a dialog with the Joint
Committee. I do not know that they have actually estimated the
revenues that would be produced by this bill, but we have had a
dialog with them and they will be doing that. And I do not think
there is any disagreement at this point on the fundamental basis.
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Senator CHAFEE. Thank you, Mr. Chairman.
Senator PACKWOOD. Senator Bradley?
Senator BRADLEY. Thank you very much, Mr. Chairman.
Mr. Rollyson, I suppose, coming before the committee today

knowing that we are interested in raising the revenue to clean up
the toxic waste, that you have read the bill I introduced and the
bill Senators Bentsen and Wallop and Mitchell and Chafee-you
have read all of those bills?

Mr. ROLLYSON. Yes, sir.
Senator BRADLEY. And I know you really don't want to take a po-

sition on this, but let's assume you are coming before the commit-
tee and we are seeking your advice. Let's say you have a gun to
our head, and you have to choose between increased feedstock or
roadbased tax. Which would you choose?
Mr. ROLLYSON. Which would I choose?
Senator BRADLEY. If a gun is at your head.
Mr. ROLLYSON. Between the bills that have been introduced?
Senator BRADLEY. Yes.
Mr. ROLLYSON. For a net receipts tax, or a value-added tax, or an

E&P tax?
Senator BRADLEY. No. Would you choose an increase in feedstock

taxes, or some form of broadbased tax?
Mr. ROLLYSON. I think if that were the choice, we would be con-

sistent with our approach here, to tax those taxpayers and to tax
the production and use of the hazardous materials, and we would
favor looking at the feedstock tax as opposed to looking to a broad-
based tax.

Senator BRADLEY. So you are saying you would favor an increase
in the feedstock tax?

Mr. ROLLYSON. No, I am not saying we would favor an increase
in the feedstock tax. But if the only alternative was that--

Senator BRADLEY. I said if you had the choice between a broad-
based tax or an increase in the feedstock tax. You say you want to
increase the feedstock tax.

Mr. ROLLYSON. If those were my only choices, Senator, yes.
Senator BRADLEY. And the rationale for that is that they are the

producers?
Mr. RoLLYSON. It is consistent with the 1981 legislation, the con-

gressional decision, that we did want to impose the tax on those
taxpayers who were using hazardous materials or were engaged in
manufacturing processes using the basic building blocks that lead
to the production of the hazardous wastes.

Senator BRADLEY. Mr. Thomas, under the law, how do you deter-
mine whether someone is responsible? Let's say I own a site. Am I
the responsible party?

Mr. THOMAS. Yes, sir. Under the law, owners and operators, both
current and past, are responsible parties.

Senator BRADLEY. So that you would seek to recoup costs from
the owner. Is that correct?

Mr. THOMAS. That is correct, as well as all other responsible par-
ties.

Senator BRADLEY. All right. Well, I think one thing we might do
at this hearing is make the record a little clearer as to who the
owners are of some of these sites, and therefore who the responsi-
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ble parties are. I have a long list here of owners of Superfund sites.
They are not all oil companies or chemical companies. You have
the Bloomington Herald Telephone, you have the Brownstone Inn,
you have the CBS Records, you have the B&W Investment Compa-
ny, you have a couple of banks. The point is, if these are the re-
sponsible parties, you've got the Baptist Foundation of Texas.
[Laughter.]

Senator BRADLEY [continuing]. You've got the Biltmore Plaza,
you have the First Valley Bank, you have the Galveston County
Health Department, you've got the Holiday Inn, you've got JH
Realty. I mean, it seems to me that there are a lot more people
either responsible for these or involved than simply those that are
going to be taxed through the feedstock. Therefore, it seems to me
that if all of those parties are either responsible for causing are
now responsible under the law, that there should be a fairly strong
argument for a broadbased tax.

Mr. ROLLYSON. Senator, the other side of the program that you
gave us was our enforcement program. Clearly, the identification of
those responsible parties through our enforcement program is evi-
dence of the progra-m being carried out aggressively. And we esti-
mate $2.5 to $3 billion will be recovered from that broader segment
than the taxpayers that we have identified for the Superfund
taxes. So we arc talking about an $8 billion program. Three billion
of it we are anticipating getting from those very kinds of folks you
talked about.

Mr. THOMAS. Senator, I might add, I don't know what all of these
taxpayers are doing that you listed. But, in fact, if they are--

Senator BRADLEY. They are owners.
Mr. THOMAS. If they are generating and producing the hazardous

waste which is subject to the RCRA system, then under the waste
management tax they would be subject to tax when they dispose of
those wastes. That is why our preference is the waste management
tax as opposed to the feedstock tax.

Senator BRADLEY. One last question, Mr. Rollyson.
Is your only objection to a broadbased tax that it would raise

taxes and that it would endanger the recovery? Is that your princi-
pal objection? In other words, is it an economic objection?

Mr. ROLLYSON. It is an economic objection, and also the narrower
taxes, the feedstock and waste management, are more consistent
with the original legislative directive.

Senator BRADLEY. Thank you.
Senator PACKWOOD. Senator Mitchell?
Senator MITCHELL. Following up on that, Mr. Rollyson, if I

might, you are aware that of the broadbased taxes proposed in this
committee-three plans have been mentioned-

Mr. ROLLYSON. Yes, Senator.
Senator MITCHELL.-that would increase corporate taxes by less

than a billion dollars a year. And you have suggested that you
oppose that because it could impede economic recovery.

Under the Treasury's first proposed tax reform and simplifica-
tion plan, and I have a page of that before me, "corporate tax re-
ceipts would increase in fiscal year 1986 by $23 billion, rising to
$45 billion a year by 1990." Will you explain to us why an increase
in corporate taxes of less than a billion dollars a year would



130

impede economic recovery, but an increase in corporate taxes of, on
average, $35 billion would not?

Mr. ROLLYSON. Yes, Senator. I think there are two responses to
that. First of all, the proposals that have been put forth here for
corporate taxes are not income taxes, and therefore they would be
assessed on taxpayers on net receipts, gross receipts, earnings and
profits, or value added. With respect to companies that may or may
not even be showing a profit. And they were unrelated to the tax-
payers who are creating the problem that we are here today to try
to solve.

More importantly, in response to that question directly, those
taxes are in the context of a revenue-neutral tax reform package.
The administration is hopefully very soon going to be putting for-
ward its proposal for tax reform, but it will be a revenue-neutral
proposal.

Senator MITCHELL. Well, it is not revenue-neutral to the corpora-
tions who have to pay $35 billion more in taxes.

Mr. ROLLYSON. A revenue-neutral package, however, should not
have negative economic consequences. In fact, we believe the tax
reform proposal would have very strong positive economic conse-
quences. Any new tax without offsetting spending reductions or
some other offset revenue, principally rate reductions, tax rate re-
ductions, would have an adverse economic impact.

Senator MITCHELL. So therefore, if Senator Chafee and I accom-
pany our plan to have a broadbased corporate tax with a proposal
to reduce individual income tax rates in the United States to an
amount necessary to offset that, that would not meet your objec-
tion?

Mr. ROLLYSON. Well, that would be a revenue-neutral package,
Senator, and I would have to look at the details of it.

[Laughter.]
Senator MITCHELL. Well, let me ask you another question. You

are proposing Superfund taxes of $4.5 billion to support a $5.3 bil-
lion package. You estimate the remainder to come from interest,
fines, and cost recoveries. That is $800 million over a 5-year period.

In the more than 4 years that the program has been in oper-
ation, the total amount of recoveries from such sources has been
$162 million. Would you explain to us why we can expect to recov-
er more per year in the next 5 years than we have recovered in the
aggregate in the past 5 years?

Mr. ROLLYSON. Well, I will speak to the interest. I think the in-
terest is a rather mathematical computation based upon how the
taxes have been collected and how the funds have been expended
over the past period, and just extrapolating that into the future. I
will let Mr. Thomas refer to the recoveries.

Mr. THOMAS. The recoveries, Senator, are based on an analysis of
the number of projects that would be completed each year, conserv-
ative assumptions on which ones of those projects would have
viable responsible parties, conservative assumptions on the amount
of time it would take to litigate, and what kind of results we would
have from litigation.

It is based on the experience we have had, which you know has
resulted in a relatively small amount of recovery money, but large-
ly due to the timeframe in which the program has operated; we
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think that these are conservative assumptions, and actually the
$477 million is significantly less than the staff gave me as an esti-
mate.

Senator MITCHELL. Mr. Thomas, we have been over this many
times, but I would like to go over it one more time, because it is
really relevant now.

You have estimated the cost without taking into account in-
creases in the cost-per-site of cleanup. In 1981, the cost was $2.5
million per site; in 1983, $4.5 million per site; in 1984, $6.5 millionper site; in 1985, $8.1 million per site. You now assume there will
be no increase in the cost of cleanup per site. There is nothing in
the record to support such a conclusion, and I would ask if you
would explain to us on what basis you can make such an estimate.

Mr. THOMAS. Senator, we have discussed it before and, as you
know, we have done extensive studies of this. We have developed
the $8.1 million estimate based on experience as well as those stud-
ies.

It is a projection. We don't think it will increase. We used it as a
base. I have some reason to believe it could possibly decrease as we
look at various factors such as the attempts we are making to try
to decrease the cost of our engineering the studies, with the devel-
opment of generic studies, the development of basic designs, de-
creasing the cost of designs, the concept of taking worst sites first.
So we have a fairly high estimate on the construction costs.

So over the period of the 5 years, there are just as many argu-
ments as to how these costs could actually go down as go up. We
have done our best at coming up with an estimate that we think
will hold, and it is the $8.1 million estimate.

Senator MITCHELL. Every one of those arguments could have
been applicable in 1982, 1983, 1984, and 1985. They were not. The
result was just the opposite of what you projected. Common sense
dictates that the cost will in fact increase over the coming years.

Mr. Chairman, I have a number of other questions. Will we have
another round?

Senator PACKWOOD. We will have another round.
Senator Symms?
Senator SYMMS. No questions, Mr. Chairman
Senator PACKWOOD. Senator Grassley?
Senator GRASSLEY. No questions, either, but I do have a state-

ment I want to insert in the record, Mr. Chairman.
Senator PACKWOOD. Your statement will be in the record at the

start of the hearing.
Mr. Thomas, how do you solve the trade problem that the chemi-

cal industry has under the feedstock tax? The feedstock tax doesn't
apply to derivatives, and therefore it puts them in a disadvanta-
geous position in terms of import competition.

Mr. THOMAS. The derivative tax on imports is a difficult problem,
Mr. Chairman. We have difficulties administering a tax on deriva-
tive products for two reasons principally: One, there is a potential
GATT problem with imposing such a tax. And, two, there are very
difficult administrative problems, since we would need in some way
to be able to look beyond the border to the foreign country in
which the product was produced, to try to examine the chemical
processes by which this product was created, if we are trying to
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impose an equivalent tax. So it is a problem. It is a difficult prob-
lem to solve, and I can't say that we have an easy answer to it.

Senator PACKWOOD. In response to Senator Bradley's question,
you said that if pushed you would prefer an expansion of the feed-
stock tax to a broadbased manufacturers or value-added or con-
sumption or some other tax.

If we go beyond the recommendations of the administration and
adopt the funding level recommended by the Senate Public Works
and Environment Committee, or even a higher figure than that,
would it be your intention, if it is financed by a broadbased tax, to
recommend a veto?

Mr. ROLLYSON. Senator, I can't say at this time what the Treas-
ury Department and what Mr. Baker would recommend in terms of
a veto, nor do I know what Mr. Thomas would recommend in terms
of a veto. In our Department, obviously, we have talked about the
funding alternatives, and Mr. Thomas has said that he believes 5.3
is the most efficient-sized program that can be administered.
Therefore, I think we would have to just evaluate it at that time.

Senator PACKWOOD. Mr. Thomas, I want to get on the record
once more-you cannot rationally administer more than the $5.3
billion over the next 5 years, that an additional $2 million would
be impossible to intelligently digest and would be a waste?

Mr. THOMAS. That is my assessment, Senator.
Senator PACKWOOD. Senator Bentsen?
Senator BENTSEN. First let me say, Mr. Chairman, I have a deep

interest in this subject and wanted very much to be here, but as
usual we have conflicts in schedule amongst our committees.

Mr. Rollyson, I understand that you said the IRS would have the
authority to increase the waste tax rates if there is a revenue
shortfall. Now, what incentive will IRS have to aggressively audit
the tax? Couldn't those who pay the tax honestly and fully end up
paying even more when the rates rise?

Mr. ROLLYSON. No, sir. The way the mechanism works, Senator,
is that we have a revenue goal that is set forth in the statute to
raise the amount of revenues that are necessary-the 5.3, which in-
cludes interest, penalties, and recoveries.

First of all, when that 5.3 figure is reached, the authority to tax
would cease. So we are not going to collect more than the taxes
necessary.

The adjustment mechanism is not a discretionary mechanism
within the authority of the Treasury or the Service; it's an auto-
matic statutory mechanism, that in the event the taxes collected
from the waste management tax fall below the scheduled taxes
that are built into the statute, then there would be an automatic
adjustment mechanism which would increase the rates in future
years to be sure that the revenues are collected on schedule.

Senator BENTSEN. My deepest concern here is that we don't load
the Superfund on too narrow a tax base. I just don't really think
that is equity. And I think it is time that we face up to the fact
that hazardous waste disposal is a societal problem, not just an in-
dustry problem.

We all benefit from products like plastic and nylon, and yet
wastes are generated. Senator Wallop and I have done our utmost
to try to structure a tax that would have that kind of a broad base.
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And because of the limitations in time, I will not address that in
detail.

But Mr. Chairman, I want to put my full statement in the
record, if I may do so.

Senator PACKWOOD. It will be in the record.
Senator BENTSEN. And when I look at a waste-end tax, I think

that it can be a useful component of a Superfund tax. But I sure
don't think it can be a linchpin.

And then I look at feedstocks and see how it really is such a
narrow base, and what would result therein in the way of penalties
on the petrochemical industry, an industry that is already in trou-
ble. I think that would be so onerous that we-just shouldn't pursue
that particular one.

I am also glad to see that my friend Senator Bradley has come
up also with a broad based tax, and that is encouraging. But I
would ask you, if you had the alternatives to choose from, whether
feedstocks or waste-end, manufacturers excise tax, which one
would you choose?

Mr. ROLLYSON. Senator, Senator Bradley asked me that question
before you arrived.

Senator BENTSEN. Well, he is a very bright fellow.
[Laughter.]
Mr. ROLLYSON. I will repeat it for you.
Senator BENTSEN. No, I will read the record on that; I will get

you on another one then, if I can. Let me see here.
Well, frankly, I just think our choices are pretty harsh and limit-

ed here. I know that some would go to general revenue, but with
$200 billion deficits, I don't think that is realistic. And I think the
increases in the feedstock tax would certainly be unwise and would
not be equitable. And though I go for the waste-end tax, I don't
think that can play a pivotal role.

I have looked at some of the estimates of raising $600 million a
year by that. I don't believe it. And then I look at a situation
where, from one version I saw of what the administration is think-
ing about, they are going to tax water. And I think that is a serious
mistake, too. Can you comment on that? Are you going to go to dry
weight, or are you going to go to wet weight?

Mr. ROLLYSON. Well, we prefer to stay with the wet weight. But
we have had a number of conversations with industry representa-
tives, and we have adjusted the rate structure that was contained
in the original bill to reflect new data that has been brought to our
attention through the industries.

We would significantly reduce the rate of tax on wastewater fa-
cilities, for example, from over $2.80 a ton down to 25 cents a ton.

Senator BENTSEN. All right. But what are you doing on feed-
stocks?

Mr. ROLLYSON. Feedstocks? We are not proposing any changes in
the feedstock taxes.

Senator BENTSEN. No additional revenue from feedstocks?
Mr. ROLLYSON. No additional revenues from the feedstock. We

would prefer to pick up the additional revenue from the waste
management tax that we have here proposed, leave the feedstock
tax as is, as a very stable source of revenues. But we believe the
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waste management tax is a fairer tax because it is better targeted
to those producers of hazardous waste than the feedstock tax.

Senator BENTSEN. Mr. Chairman, I notice my time has expired.
Do we have hearings tomorrow?

Senator PACKWOOD. Tomorrow and for the bulk of this morning
and early afternoon.

Senator BENTSEN. Would I have an opportunity, then, to deliver
a somewhat emotional but hopefully articulate speech on the sub-
ject?

Senator PACKWOOD. What about at 2 p.m. this afternoon? [Laugh-
ter.]

Senator BENTSEN. I'll take a look at that. All right.
Senator PACKWOOD. Senator Bradley?
Senator BRADLEY. Mr. Chairman, I am going to ask no further

questions of these witnesses, because I am anxious to hear the next
panel, on which we have a number of economists that will give us
their views as to whether a very low broadbased tax will kill the
recovery. [Laughter.]

Senator PACKWOOD. Senator Mitchell?
Senator MITCHELL. Thank you, Mr. Chairman. I have a statement

that I will ask be placed in the record at the appropriate point, and
I also would like to place in the record a report of the Congression-
al Research Service of the Library of Congress entitled "Capacity
To Expand the Superfund Labs, Contractors, and Qualified Person-
nel." It directly contradicts Mr. Thomas's assertion made in re-
sponse to a question by you regarding the ability of the EPA to ef-
fectively utilize any sum larger than the $5.3 billion that the ad-
ministration proposes.

I will simply read a one-sentence conclusion from the report,
which is: "The evidence reviewed for this report indicated that,
with few exceptions, available facilities and personnel could sup-
port a substantial expansion of the Superfund program over the
next 5 years." I think that the proper level of funding' is an impor-
tant question; it is obviously a subjective judgment.

[The report follows:]
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INTRODUCTION

The Superfund program l/ was enacted in 1980 to authorize the Federal

Government to respond to hazardous substance spills and releases of hazardous

substances from disposal sites. The taxing authority of the law expires at the

end of fiscal year 1985, and a central issue of the reauthorization debate is how

large the fund should be for the next five years. When passed in 1980, the

taxes and the authorization for Federal appropriations were set at levels de-

signed to raise $1.6 billion over the 1980-85 period. 'hat amount is seen by

virtually all interested parties as inadequate to address the cleanup problem,

and current proposals to expand the fund are in the $5-10 billion range for the

1985-90 time period. A key question in deciding whether to set the fund at the

upper or lower ends of that range, or somewhere in between, is how fast the

money can be spent effectively by the Environmental Protection Agency (EPA), which

is the program's lead agency.

To help answer that question, the House Energy and Commerce Committee's

Subcommittee on Commerce, Transportation, and Tourism asked the Congressional

Research Service to examine four key components of EPA's ability to spend;

(1) the availability of laboratory capacity to analyze the number of samples

that will be taken at Superfund sites; (2) the availability of contractors

for design and construction of remedial actions; (3) the availability of

1/ The authorizing law is properly titled the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), Public Law 96-510.
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scientific and technical personnel to meet the demands of an expanded Super-

fund; and (4) the availability of treatment, storage, and disposal capacity

to manage the waste generated by an expanded cleanup program.

CRS analyzed these questions by reviewing reports and other available data

provided by EPA, its contractors, the Army Corps of Engineers, State govern-

ments, major trade associations, and firms engaged in Superfund cleanups.

In addition, CRS conducted approximately 40 telephone interviews with indivi-

duals knowledgeable about aspects of the program.

The major conclusions of our report are summarized in the next section,

Principal Findings. A more general discussion of each question individually is

provided in the ensuing chapters.
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1. PRINCIPAL FINDINGS

The evidence reviewed for this report indicates that, with few exceptions,

available facilities and personnel could support a substantial expansion of the

Superfund program over the next five years. In particular, the evidence

suggests that:

1. Current laboratory capacity could support a substantial increase
in Superfund remedial actions beginning in FY 1987;

2. There is general agreement tl'at there will not be a shortage of firms
to undertake design and construction of remedial actions;

3. With few exceptions, there appear to be ample scientific and engineer-
ing personnel to carry out an expanded Superfund program; and

4. It is not clear whether the adequacy of waste treatment and disposal
capacity will constrain the growth of Superfund spending.

A. Laboratory Capacity

The EPA contract lab program (CLP), which analyzes most Superfund samples,

"has doubled its demand on private sector analytical laboratories each year

over the past four years." 2/ In the current fiscal year, the program will

analyze about 69,000 samples.

The rapid growth of the program has caused some management problems, but

the overall quality of lab analyses appears to be good. EPA points with pride

2/ U.S. Environmental Protection Agency. Office of Solid Waste and Emer-
gency Response. Extent of the Hazardous Release Problem and Future Funding
Needs--CERCLA Section 301(a)(l)(C) Study: Final Report, [Washington, 19841,
p. 3-11.
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to the fact that it has not lost a single Superfund court case because of in-

adequate sampling and analysis.

Because sampling is used to define the nature and extent of a site's pro-

blems, the number of samples taken Is highest in the early phases of site

inspection, removal, and remedial investigation. Under the Administration's

proposal for reauthorizing Superfund, these activities would show a sharp

decline in the period FY 1987 - PY 1990 (see Table 1). Demand for sampLe

ana ysey_wpuld peak at 75,810 in FY_ 1986. and would decline 63 percent by

FY 1988, before leveling off.

Using the Admlnistration's projections, this study estimates that the number

of Remedial Investigations and Feasibility 3tudies could nearly triple by FY 1988,

without Increasing the current demand for lab analyses. :n addition, current

lab capacity could be expanded through better use of available facilities.

B. Contractors for Design and Construction

EPA projects a substantial increase in the number o remedial actions to

be designed and constructed under the Superfund program beginning in the current

fiscal year. The program will begin more design activities in FY 1985 than it

did in FY 1981-1984 cumulatively. Construction starts in FY 1985 will be almost

as many as in the Agency projects a further increase

in both design and construction in FY-1986 nj8. 7 with activity leveling

off in FY 1988 (see Table 2).

Despite_ bg rapi_increase In the number of remedial actions_.there i.

general agreement that there will not be a shotage firms to undertake de-

sign and construction. According to the American Consulting EngIneers Council,

over 300 firms have the direct or related experience to undertake Superfund

remedial work. EPA, the Army Corps of Engineers, and the States have gener-

ally not experienced shortages of qualified firms.
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TABLE i: EPA Projections of Key Superfund Activities

. Total Preliminary
Year Samples Assessments

1984

1985

62,416

68 898

1986 75,810

1987 39,287

1988 27,985

1989 27,244

1990 27,244

1991 27,244

1992 27,244

1993 27,244

1994 27,244

1995 27,244

3,774

5,300

5,500

500

100

0

0

0

0

0

0

0

Site
Inspections

1,265

1,350

1,488

1,030

50

-0

Remedial Investigation/
Feasibility Studies

Re-
movals Program* Enforcement*

204 97 36

190 69 46

190 78 52

190 78 52

190 78 52

190 78 52

190 78 52

190 78 52

190 78 52

190 78 52

190 78 52

190 79 51

Source: EPA Superfund Budget Forecasting Model for all data except 1984 total
samples. Latter is from ICF Incorporated, Superfund Laboratory Capa-
city Study, Draft Final Report (prepared for EPA Office of Emergency
and Remedial Response, Hazardotis Response Support Division, Washinton,
D.C.), September 14, 1984, p. 12.

A, Remedial investigation/feasibility studies (RI/FS) are conducted by two
offices at EPA: the program office, if EPA anticipates a Fund-financed clean-
up; the enforcement office, if EPA anticipates legal action to force a private
party to clean up. The RI/FS is similar in either case, and in fact both
offices use the same EPA contractors for the work. However, because of the
greater likelihood of legal action, enforcement RI/Fbs average 236 samples per
site, whereas program RI/FSs average 179-213 samples each.
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Table 2: Superfund Remedial Design and Construction
Projects, 1981-1995 (data refer to the number
of projects started in each fiscal year)

Fiscal Year Design Construction

1981-1984 34 29
(Cumulative

total)

1985 64 25

1986 89 56

1987 88 92

1988 74 81

1989 74 74

1990 74 74

1991 74 74

1992 7' 74

1993 74 74

1994 74 74

1995 74 74

Source: U.S. EPA, Superfund Budget Forecasting Hodel.
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The major impediments to speeding construction activity have been adminis-

trative and procedural delays, not a shortage of bidders. EPA and the Army

Corps of Engineers are attempting to improve procedures to shorten the con-

tracting process.

C. Qualified Personnel

Cleaning up hazardous waste sites is a rew activity, and comparatively few

individuals have the precise educational and professional skills desired for

Superfund site assessment and cleanup work. It takes time to hire and train

appropriate individuals--several months for hiring, and perhaps as much as a

year of on the job training before new personnel will be fully productive.

Within these constraints, however, there appear with few exceptions to be

ample scientific and engineering personnel with the basic academic credentials

for Superfund work. In the broad categories of interest (civil and chemical

engineers, chemists, and geologists), the National Science Foundation projects

surpluses of personnel ranging from 13 to 31 percent under the most restrictive

a'-siptions. 3/ Among the more specialized occupational categories (toxicolo-

gists and hydrologists), hydrologists appear most likely to be in short supply,

but several observers were optimistic that qualified personnel could be found.

D. Treatment, Storage, and Disposal Capacity

A fourth potential constraint to Superfund expansion is the availability

of adequate treatment, storage, and disposal capacity for the hazardous wastes

now leaking from Superfund sites.

3/ National Science Foundation, "Projected Response of the Science, Engi-
neering, and Technical Labor Market to Defense and Son-Defense Needs: 1982-
1987," Special Report NSF 84-304. [Washington, 1984], Table B-12, p. 43.
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It is difficult to evaluate this concern, since EPA does not ha-e projec-

tions of the volume of waste at Superfund sites. However, fragmentary infor-

mation provided by the Agency suggests that the volume of waste to be removed

for treatment or disposal off site is small enough that it does not now pose a

significant demand on available waste treatment and disposal capacity.

At 11 Superfund sites for which EPA data were available, waste volume

averaged approximately 3,000 tons per site. 4/ If this average is typical of

all Superfund sites, EPA's projected level of removals and remedial actions will

generate a peak amount of 84u,000 tons of waste to be swanaged in FY 1987, with

a slight decline in subsequent yeazs. This amount is approximately three-tenths

of one percent of the annual volume of hazardous waste generated in the United

States (264 million metric tonnes), or 9 percent of the hazardous waste managed

by commercial waste management facilities (9.4 million tons).

Whether an increase in the Superfund program's size would strain waste man-

agement capacity would depend on the methods chosen to manage the waste. If the

waste Is shipped to off-site commercial facilities, a doubling or tripling of

the number of remedial actions might increase the demand for commercial services

by 5 to 10 percent at the same time that new RCRA requirements were constraining

available capacity. If Superfund waste is managed on-site, however, an increase

in program size would not necessarily be constrained by the availability of com-

mercial waste management facilities.

4/ U.S. EPA, Office of Solid Waste, Waste Management and Economics Division,
"Superfund Waste Disposal Evaluation," June 29, 1984. The waste volume estimate
was derived from data on pp. 7 and 23 of the report.
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Senator MITCHELL. Mr. Thomas, you are a very skillful adminis-
trator, and you have the great respect of the members of the envi-
ronment committee, including myself, before whom you have ap-
peared many times. Therefore, your judgment is important.

I want to ask about your judgmelit in another area. When you
testified before our committee last year, you said that the $5.3 bil-
lion figure over 5 years did not include any adjustment for infla-
tion. I am now advised that your position is that it does include an
adjustment for inflation even though the figure is the same, and
that is because the Office of Management and Budget has reviewed
the report and they have included a figure adjusting for inflation.

They also then reviewed your estimate of support costs necessary
to support the cleanup, and reduced them-areas of personnel, cost
of enforcement, and administration-by, lo and behold, a number
that is exactly equal to the inflation adjustment that they put in.

I would like to ask this: How is it that the Office of Management
and Budget knows more about personnel costs, costs of enforce-
ment, and administration of this program than you do, even
though you have been running it for several years?

Mr. THOMAS. Senator, it is unfortunate that I made that state-
ment when we had the hearing not long ago, about inflation, be-
cause I did think that it did not include inflation, and it had to do
with, just as you stated, basically the use of two different models-
the model that was used by OMB as they priced out the adminis-
tration's proposal versus the model that we used as we developed
our cost estimates.

They did incorporate an inflated figure, the administration's in-
flation figure that they use in their budget estimates, for the $5.3
billion. But they used a lower model estimate, as far as our support
costs are concerned-support management, interagency support, re-
search and development, those kinds of components.

Senator MITCHELL. Lower than what you had projected?
Mr. THOMAS. It was a different model that was used. We used a

model that did not take percentages at the level they took, and it
was erroneous on my part when I said it did not incorporate infla-
tion, because it did.

It is a difference of about $80 million a year over the 5 years,
about $400 million when you look over the 5 year period of time.

What it came down to is that, I did not realize that a different
model had been used when you asked me about that, very accurate-
ly, at the last hearing we had.

I would point out, Senator, that the report you referenced from
the Congressional Research Service does not directly contradict the
points I made. They also point out the technical personnel prob-
lems-the hydrogeologist problem I indicated-and they don't deal
with the major problem I indicated, which is the major manage-
ment problem of dealing with as many si miultaneous projects as we
have.

Additionally, there is the House Appropriations Subcommittee
report, which recommends no more than a billion dollars a year as
an appropriate figure to be appropriated.

There is also the Office of Technology Assessment report which
points out many of the technical problems I indicated.

Senator MITCHELL. Thank you, Mr. Thomas.
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Mr. Rollyson, has the Treasury Department reviewed the three
different broadbased tax proposals now before the committee, basi-
cally one on corporate net receipts, one on corporate earnings and
profits, and one on the value added to manufactured goods?

To the degree that you are able to express an analysis or a pref-
erence on those, were you asked that advice? I understand you are
clearly opposed to all of them. But we ask you now for advice on
them. Do you have a view on them, on the merits?

Mr. ROLLYSON. We have looked at each of those bills, Senator,
and I think it is fair to say that each of them has their own dis-
crete problems.

I think it would be fair to say that the manufacturers, value-
added tax is a tax that was given some substantial consideration in
the Treasury's tax reform proposal. Volume three is devoted exclu-
sively to value-added taxes.

In that proposal, the value added tax generally was rejected; but
a narrow based value added tax such as a manufacturers value
added tax was found to have very unfavorable economic distortions
and have very difficult administrative problems.

So while I would not like to rank, the three taxes in any way, I
think the manufacturers value added tax probably does have more
problems than the other two.

Senator MITCHELL. Could I ask, Mr. Chairman, if Mr. Rollyson
could submit to the committee a written critique of the three pro-
posals from the Treasury's standpoint, for our benefit in evaluating
them?

Mr. ROLLYSON. Certainly, Senator,
Senator MITCHELL. Thank you very much.
Senator PACKWOOD. Any other questions of these witnesses?
Senator BENTSEN. Yes; I would like to ask one, if I may, Mr.

Chairman.
Do you think it makes sense to enact a tax that puts U.S. produc-

tion at a competitive disadvantage to foreign production?
Mr. ROLLYSON. If you are asking does the waste management tax

and feedstock tax exacerbate the international competition prob-
lem, I think it is inevitable to say, yes; it does. Any increased--

Senator BENTSEN. All right. With that, then, let me say the Bent-
sen-Wallop bill, what it does, it takes the tax off of anything that is
exported, and it puts that tax on anything that is manufactured
and imported. And you can't do that with a waste-end tax. That
puts the cost right on the U.S. producer, and the foreign producer
doesn't have that tax on him.

Now, it seems to me that's a good reason not to make the waste-
end tax a linchpin of the approach.

Mr. ROLLYSON. The international competition argument and
problem is a problem, Senator. I think we recognize that through-
out the economy and not just in this area.

The EPA section 301 study did look at the international competi-
tion issue, and I think their conclusion was that the additional cost
that is attributable to the feedstock taxes or a waste management
tax would really be dramatically dwarfed by other international
economic problems.
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Senator BENTSEN. Well, the problem you have with that, though,
is that each of these things adds to a competitive disadvantage.
And we ought to stop it at any point we can.

One of the troubles in this country is, we don't make trade a pri-
ority, and we should. And every decision on a piece of legislation-
you ought to be considering, "What happens to trade by taking this
step?"

A good example of that is the deregulation of AT&T. We did it in
this country with total disregard to what happened to trade. We
said to the Bell companies, "You go buy that equipment any place
you want to. No longer do you have to buy it from Western Elec-
tric," which is a subsidiary of AT&T. "You don't have to do that."
That isn't the way the Japanese did it. They started to privatize
Nippon Telephone arid Telegraph, and they very carefully did it to
try to moderate any kind of an impact on their trade, to try to pro-
tect in a situation like that what happened on their trade balances.

We ought to be thinking about that. And to say, for each of
these, "Well, that one really doesn't make that much differ-
ence" --

But you keep adding those together-and we ended up last year
with $123 billion trade deficit, and we are headed toward $160 bil-
lion this year, and we had fellows testifying here yesterday who
said, "You know, I'm planning this year to put one-third of my
manufacturing overseas." No; they said they had one-third over-
seas. And, "Then I'm going to half. And then I am going to two-
thirds."

That has to concern us. If we erode the manufacturing base of
this country, we cannot remain a great nation. We! have to have a
diversified manufacturing base.

Thank you, Mr. Chairman.
.Senator PACKWOOD. Gentlemen, thank you very much.
Let's move on to a panel of Charles DiBona, Dr. William Nord-

haus, and Christine Beatty.
We will wait just a moment, Mr. DiBona, until the room clears

and quiets down.
[Pause.]
Senator PACKWOOD. All right, Mr. DiBona, why don't you go

ahead.
Again, all of your statements will be in the record. You will be

limited to 5 minutes.

STATEMENT OF CHARLES J. DiBONA. PRESIDENT, AMERICAN
PETROLEUM INSTITUTE, WASHINGTON, DC

Mr. DIBONA. Thank you, Mr. Chairman.
My name is Charles DiBona. I am president and chief executive

officer of the American Petroleum Institute.
The API supports the cleanup of abandoned waste sites and

favors reauthorization of CERCLA at a high level of funding.
My comments will focus on the level of spending, sources of fund-

ing, and scope.
First, as to the rate of buildup of spending during the next 5

years, it is important to separate the rate of buildup in this period
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from the question of the total spending required over the life of the
program.

While today no one can confidently address the latter question,
we believe that the buildup should be limited to a level that could
be managed by EPA, which has stated it could manage effectively
and efficiently a total of about $5 billion a year over the next 5
years.

Our own experience suggests that that would be an absolute
maximum.

In addition, the efforts of private parties, State and local govern-
ments, and the Defense Department should bring the total cleanup
to close to $10 billion.

Now, as to the source of funds. Currently, the petroleum and
chemical industries pay almost all of the feedstock taxes that pro-
vide 87.5 percent of Superfund moneys. As Superfund spending in-
creases, the funding base should be broadened, because the sources
of hazardous waste are diverse and because the cleanup of aban-
doned waste sites benefits us all.

For example, at the Stringfellow site in California, EPA has
identified 291 potentially responsible parties, very few of which are
chemical and petroleum companies. Those responsible include a
broad cross section of U.S. industrial, agribusiness, and government
sources. And this is not atypical.

Although the oil industry's current feedstock tax payments rep-
resent more than the industry contributes to the problem, and
even though it is causing the export of some of our industrial ca-
pacity, we would nevertheless support a continuation of the present
petroleum and chemical feedstock taxes at $300 million a year.

The industry would also support a properly designed waste-end
tax applied to dry weight and limited to $300 million a year.

We believe the administration's proposed waste-end tax is not a
waste disposal tax and is defective for several other reasons ad-
dressed in our written report.

I might add that the explanation I have just heard of the waste
management tax is not one that we agree with.

Beyond the $600 million a year total that a continued feedstock
tax and a properly written waste-end tax would raise, the remain-
ing funding should come from general revenues and from the inter-
est recoveries and borrowing authority.

To the extent that budgetary considerations preclude the use of
general revenues, then API believes an alternative broadbased tax
should be used.

We applaud the initiatives taken by Senators Bentsen, Wallop,
Chafee and Mitchell in recognizing the appropriateness of a broad-
based tax approach and introducing legislation to accomplish it.

The API believes that the Bentsen-Wallop bill, S. 957, is the
broadbased proposal that most closely satisfies several important
criteria. The Bentsen-Wallop bill provides for a tax to be imposed
upon all tangible personal property sold, leased, or imported by a
manufacturer at a specified percentage of the sale or lease price.

The imposition of a tax on manufactured goods bears a fair rela-
tionship to the environmental problems Superfund is intended to
address from the standpoint of the sources of the waste and any
benefits of less costly past disposal practices.
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The API would urge that the Superfund excise tax be a separate-
ly stated transaction tax. We believe that a separately stated tax
would allow a credit to offset any Superfund excise tax paid with
respect to manufacturers' purchases, would more closely reach the
goal of competitive of neutrality, rather than a system which
allows a credit for only that part of the Superfund excise tax paid
with respect to materials directly contained in the property sold.
By using a full credit method, there would be less tax on tax, and it
would tend to have the same impact on the unit costs of each man-
ufacturer.

This system would also facilitate the proper taxation of imports
and rebate of tax on exports. It is perhaps the most important fea-
ture.

Foreign goods imported into the United States would enjoy no
competitive advantage, and American--mAde goods would suffer no
competitive disadvantage in world markets.

While the unfamiliarity of any new tax can raise some adminis-
trative concerns, we believe the Superfund excise tax is the least
difficult to handle. Excise tax concepts are ones that should be fa-
miliar to both Government and private tax administrators who
have worked with existing excise tax in the past.

Beyond the simple question of equity, tripling the size of Super-
fund but keeping Superfund's tax base unchanged would impose an
added burden on a part of the industry already in distress. In
recent years more than 100 refineries have been closed, 11,000 jobs
cut, and the remaining refineries are operating a 25 percent below
their capacity.

Finally, as to the scope, I will take just 10 seconds. S. 51, as re-
ported, contains a victims assistance demonstration program. As
we have detailed in our written statement, the existing evidence
does not support an assumption that many people are being sub-
jected to hazards from these sites. The health care of the Nation is
important, but it would be wrong to create a massive back-door na-
tional health care or insurance program undcr the regime of Su-
perfund.

Thank you.
[Mr. DiBona's written testimony follows:]
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The American Petroleum Institute (API) respectfully submits
these comments on the reauthorization of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980
(CERCLA) and the Hazardous Substance Response Revenue Act of 1980
(Superfund). The API is a trade association serving
approximately 6,000 individual and 235 corporate members in all
facets of the petroleum industry. We appreciate this opportunity
to present our views on Superfund reauthorization.

API supports reauthorization. We believe that cleanup of the
nation's abandoned hazardous waste sites is an important national
priority that must be addressed promptly and efficiently. We
believe reauthorization should remain firmly guided by that goal.

Our comments focus on three basic points that any
reauthorization proposal must address: (1) the size of Superfund;
(2) the sources of funding for Superfund; and (3) the appropriate
scope of Superfund. In addition, our comments will cover other
key concerns.

First, Superfund was enacted principally to ensure a ready
source of federal funding to abate hazards from abandoned waste
sites and to clean up those sites or portions of sites where
responsible parties could not be determined or assessed for the
cleanup costs. The size of the fund Ahould be increased to a
level commensurate with making progress in cleaning up sites and
the Environmental Protection Agency's (EPA) capacity to use the
fund's revenues efficiently.

API supports a fund size of approximately $1 billion a year
for five years -- the range EPA said it could efficiently spend.
This is more than a threefold increase over the existing level.
Funding at this level would allow the agency to move forward to
deal effectively with the most critical abandoned hazardous waste
sites needing cleanup.

Second, to provide revenues for the response fund, we believe
the sources of funding for CERCLA should be broadened, reflecting
the fact that (1) EPA has found wastes from all types of
businesses in hazardous waste sites, (2) the petroleum and
chemical industries' share of Superfund taxes is far greater than
their share of the wastes, (3) the existence of abandoned
hazardous wastes is a broad public problem and cleanup provides
broad public benefits, and (4) the oil and chemical industries
would be seriously damaged financially if asked to be the sole
support of a Superfund increased in size.

Third, we believe expanding the coverage of Superfund to
matters tangential to the cleanup of abandoned hazardous waste
sites will merely lengthen the time needed to accomplish the
cleanup task. CERCLA's focus should not be diffused by
establishing a public compensation scheme. CERCLA was never
intended to replace other environmental statutes such as the
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Resource Conservation and Recovery Act (RCRA), the Toxic
Substances Control Act, the Clean Water Act, the -Clean Air Act or
the Federal Insecticide, Fungicide, and Rodenticide Act.

THE SIZE OF THE FUND

API believes that the size of the Superfund should be
increased to a level that would average about $1 billion a year
for five years. The Administration's proposal would reauthorize
Superfund at a level of $5.3 billion. EPA Administrator Lee M.
Thomas said that this level of funding would: triple the
resources available for cleaning up hazardous waste sites; give
EPA the tools needed to continue implementing Superfund at the
accelerated pace of the past two years: and allow EPA to get the
cleanup job done as quickly and completely as possible.

A fund of $5 billion over five years represents a
year-by-year compounded increase in spending of 20 percent, based
on EPA's estimated spending level for fiscal year 1986. The $7.5
billion 'ecommended in the bill reported by the Environment and
Public Works Committee, S.51, would represent a year-by-year
compounded increase of 3-p-ercent. A compounded increase in
funding of 20 percent a year over the next five years would
permit EPA to make significant progress. Experience shows that
it is difficult to manage a faster rate of expansion than this
for industrial activities without gross inefficiency. This rate
was, in fact, what the petroleum industry averaged in the 1970s.

Furthermore, $5 billion earmarked for Superfund would be only
part of the five-year hazardous waste cleanup effort. Private
party cleanups for the next five fiscal years are expected to be
on the order of $2 billion and state and local government
activities are expected to exceed $1 billion. In addition,
another $1 billion or more may be spent by the Department of
Defense to clean up wastes with which it is associated, bringing
the total cleanup effort over the next five years to between $9
billion and $10 billion.

BROADENING CERCLA'S FUNDING

Currently, petroleum and chemical feedstock taxes provide
87.5 percent of Superfund funding, with the rest coming from
general revenues.

As Superfund increases in size, the base of funding should be
broadened because the sources of hazardous waste represent a
broad cross section of U.S. industrial and agribusiness concerns,
as well as government agencies, and because cleanup of abandoned
waste sites Is a general public problem. API suggests that $1
billion a year could be raised from (1) the current feedstock
taxes (more than 95 percent of which is paid by the petroleum and
chemical industries) -- about $300 million a year; (2) a new
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waste-end tax -- about $300 million a year; (3) general revenues
-- about $200 million a year; and (4) recoveries, interest and
borrowing authority -- about $200 million a year.

As discussed in greater detail later, the petroleum industry
would support a properly written waste-end tax -- applied to dry
weight and limited to $300 million a year. While the oil and
chemical industries would pay a major part of such a waste-end
tax, other companies also would pay a share.

Any amount of taxes above the $600 million in feedstock and
waste-end taxes should come from general revenues. General
revenues provide the broader: i nd fairest source of funding
because all taxpayers benefit .om the cleanup. When general
revenues are relied upon, economic decisions are not distorted as
they would be when taxes are targeted to specific industries.

If budgetary considerations preclude the use of general
revenues for all or a portion of any necessary funding above $600
million, a broad-based excise tax on manufacturing sales would be
the next most equitable solution.

Impact on the Refining Industry

The petroleum refining industry cannot pay more without
serious negative impact on its ability to compete. Based on
recent domestic refinery runs, each one cent per barrel increase
in the CERCLA tax on crude oil would raise domestic refiners'
costs by about $45 million per year. Thus a seven cent per
barrel increase, such as the tax that Congress considered in
1984, would increase domestic refiners' annual costs by more than
$.300 million. An additional tax burden could well cause cutbacks
in domestic refining in addition to those already experienced by
that industry.

There is substantial idle capacity in the already shrunken
domestic refining industry, despite the U.S. economic recovery.
Since 1981, more than one hundred domestic refineries have ceased
operating. That represents a reduction of almost one-third uf
all U.S. refineries. Even with that reduction, the remaining
refineries continue to operate at 25 percent below capacity.
Although nationwide refinery profit margins are not available,
Gulf Coast refinery estimates, accounting for about 40 percent of
U.S. refining, show negative average operating margins since the
fourth quarter of 1983. In addition, several large companies,
for which data are available, had refining/marketing profits of
less than one cent per gallon, which suggests that their
operations were at best only marginally profitable. Other large
companies reported refining/marketing losses.

In sum, the domestic refining industry has fared poorly dur-
ing the past few years. The industry is suffering from lower de-
mand for refined products, heightened competition from product
imports, the high costs of upgrading refining facilities and
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substantial additional environmental control costs. The recently
announced rule to further phase down the lead content in gasoline
is an example of the continued high environmental control costs,
Singling out the U.S. refining industry for increased CERCLA
taxes, when they already are payinG more than their fair share,
would make even worse an economic environment that has already
seen a loss of 11,000 jobs.

Why the Funding Base Should Be Broadened

There are compelling arguments for broadening the base of
funding for Superfund.

First, Superfund benefits the entire population of the
nation. The Superfund cleanup effort helps provide a cleaner
environment for everyone as well as for the diverse group of
residents and property owners who more directly benefit from
cleanup.

Second, although the petroleum and chemical industries pay
almost all of the current feedstock tax, hazardous wastes are
generated by many industries throughout the economy. Even with
respect to oil and chemical wastes found at waste sites a high
percentage were deposited there as a result of manufacturing
processes carried out by companies not in the oil or chemical
industries. For example, petroleum solvents are used as
degreasers in the electronics industry and prior to the
application of paint on metal surfaces by auto and appliance
manufacturers.

At the Stringfellow site in California, EPA has identified
291 potentially responsible parties who may have contributed
waste. Only a small percentage of those identified are petroleum
or chemical companies. At Stringfellow, the potentially
responsible parties include a broad cross section of U.S.
industrial and agribusiness concerns -- large and small. These
companies make products consumed throughout the United States by
all of society. Food, apparel, paper, fabricated metals,
electronic and transportation equipment were some of the product
manufacturers identified. In the non-manufacturing sector, such
concerns as agribusiness, motor freight, air transportation,
communications and business services were identified. Other
contributors of waste at the Strlngfellow site were the City of
Los Angeles, the U.S. Air Force and the U.S. Navy.

A look at substances found at hazardous waste disposal sites
reveals similar inequities. According to EPA, of the 30 most
frequently found substances at 881 hazardous waste disposal
sites, only 11 are subject to the tax. Of the seven substances
found most frequently at these sites, only two are subject to the
tax.

A report to EPA has estimated that petroleum refiners
generate less than 5 percent of the nation's hazardous wastes.
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Yet crude oil accounts for about 15 percent of Superfund's tax
revenues. Proposals to increase that percentage clearly are
inequitable.

Third, it also is- important to note that current producers or
users of hazardous materials are not necessarily those who were
responsible for problems at abandoned CERCLA sites. Often, the
responsible firms are no longer in business. Taxing current
production to pay for past actions is neither economically
efficient nor equitable.

In conclusion, it is neither logical nor fair to ask these
two industries to shoulder a vastly increased burden for cleanup
of abandoned waste sites for which others are responsible.

Waste-End Taxes

Several waste-end tax proposals are now before Congress,
including the Administration's proposal for a new tax on waste
generation.

The Administration's proposed tax is designed to raise $600
million a year but could impose a far heavier burden, depending
on RCRA hazardous waste decisions yet to be made. API supports a
properly written tax on hazardous waste disposal -- rather than
on generation -- of about $300 million a year.

An important criterion for any tax is certainty of effect:
taxpayers -- to plan properly -- need to know on what the tax
will be based and approximately how much tax they will owe; the
government needs a reliable and predict.ible source of revenues
under the tax. But under the Administration's proposed
waste-generation tax the petroleum industry's tax burden would be
uncertain because RCRA hazardous waste decisions yet to be made
could greatly affect the amount of tax owed.

For example, under an interpretation cf the "mixture rule",
one EPA region has indicated that water from a separator (an
oil-wacer separating device) could be hazardous. Under the
interpretation, water in the separator could have come in contact
with sludge (a hazardous waste), mixing minute particles of the
sludge in the water. Thus, all outflow from the separator,
almost entirely water, would be considered a hazardous waste.
Taxing such outflow as if it were a hazardous waste defies
reason. In the interest of equity and fairness, it is
recommended that the Congress explicitly specify the wastes that
are to be taxed upon enactment of a waste-end tax, and
specifically provide that the list of taxable wastes and the rate
of tax can be altered only by a subsequent act of Congress.

Also, using a dry weight basis for a waste-end tax, instead
of a total or "wet weight" basis as in the Administration's bill,
would help prevent future regulatory decisions by EPA from
causing unfair tax burdens. Dry weight is the weight of the
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waste after removing the weight of water. Using a dry weight
basis would insure that the tax is imposed on the actual content
of hazardous material and thus avoid distorting waste management
practices.

Both taxpayers and the Internal Revenue Service already have
experience with using taxes based on dry weight under the
existing Post-Closure Liability Tax, now a part of CERCLA.
Taxpayers are determining dry weight through routine analytical
procedures, and the Internal Revenue Service is now collecting
revenues on a dry weight basis under this tax.

Additional requirements for an acceptable waste-end tax are:

First, favorable consideration of land treatment of
biodegradable oily waste to take into account the environmentally
sound destruction of oily material that occurs at such land
treatment facilities.

Second, explicit exemption of secondary and tertiary
wastewater treatment facilities from taxation.

Finally, special consideration should be given to wastes
removed from all CERCLA sites so as not to frustrate efforts to
quickly reach settlement agreements.

Contingent Broad-Based Funding Source

For all of the reasons stated previously, API believes that
not more than $600 million annually should be raised from feed-
stock taxes and a new waste-end tax; Any additional funds should
come from general revenues.

Should Congress, however, decide that budgetary considera-
tions preclude the use of general revenues, then API believes an
alternative broad-based tax should be used. We applaud the
initiative taken by Senators Bentsen, Wallop, Bradley, Chafee and
Mitchell in recognizing the appropriateness of this approach and
introducing legislation to accomplish it. Although we have some
recommended modifications, API views the Bentsen-Wallop bill
(S.957) as the most appropriate broad-based tax.

API has identified five criteria which we believe should-be

applied to an appropriate alternative. Such a tax should:

1) Be broad-based.

2) Bear some relationship to Superfund.

3) Be competitively neutral.

4) Maintain import-export neutrality.

5) Be relatively easy and inexpensive to administer.

48-076 0 - 86 - 6
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Several taxing schemes have been offered that meet some of
these criteria. One that meets all of these criteria, and which
we believe would be the most efficient, is a tax on manufacturing
sales, or a manufacturers environmental excise tax.

The manufacturers environmental excise tax would be imposed
upon all tangible personal property sold, leased, or used by a
manufacturer at a specified percentage of the sale or lease
price. Such a broad-based tax is an appropriate source of tax
revenues for Superfund because no single industry, or small group
of industries, would bear an undue burden. Because the tax base
would be very large, a tax rate on sales as small as
one-hundredth of 1 percent -- 0.01 percent -- would raise
approximately $140 million a year.

Furthermore, imposition of a tax on manufactured goods bears
a fair relationship to the environmental problem Superfund is
intended to address. Benefits from and responsibility for
hazardous substance generation and disposal have been widespread
throughout society. Many common consumer goods involve the
manufacture or use of hazardous substances, and the past prices
of these goods have reflected the less costly waste disposal
practices that no longer are acceptable.

The Bentsen-Wallop bill comes closest to the tax system we
would recommend. it is a broad-based excise tax that is
relatively import-export neutral and has a close relationship
with the environmental concerns that Superfund addresses.
However, API would urge that the Superfund excise tax be a
separately stated transaction tax. We believe that a separately
stated tax that allows a credit to offset any Superfund excise
tax paid with respect to manufacturers' purchases would more
closely reach the goal of competitive neutrality.

A manufacturers environmental excise tax -- based on sales
transactions -- could be readily calculated and administered. At
tax reporting timer the manufacturer would pay the net of the
excise tax collected on sales less the excise tax paid on
purchases from other manufacturers. Thus, the amount of tax owed
to the government at any stage in the manufacturing chain would
take into account the amount of tax already paid by other
manufacturers earlier in the production chain. Manufacturers
could adapt existing sales and purchase billing systems to
identify and compute the net amount of tax due the government.

The Internal Revenue Service already audits existing excise
taxes and should be able to adapt to a new excise tax for Super-
fund. Under existing manufacturers excise taxes, IRS auditors
usually check accounting and billing systems, total volume of
sales, and related general items. If this procedure reveals no
discrepancy, further detailed examination of records is
unnecessary.
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Such a tax would be competitively neutral -- that is, it
would tend to have the same impact on unit costs of each
manufacturer. It could be imposed upon importation of goods into
the United States, and rebated on exports. Thus, foreign goods
imported into the United States would have no competitive
advantage, and American-made goods would suffer no competitive
disadvantage in world markets. Because it is a transaction tax,
it can be readily identified and separately stated and, also, is
likely to be considered legal under the provisions of GATT.

To reiterate, API believes that general revenues at the
levels described above are the best way for the nation to pay fvr
cleanup of abandoned hazardous waste sites. If budget
considerations make use of general revenues impractical, then a
manufacturers environmental excise tax, of the type just
discussed, would, be a reasonable substitute.

Retain a Capping_ Feature

The current Superfund law contains a "capping" feature which
provides that authority to collect the tax would terminate when
cumulative receipts from the petroleum and chemical taxes reach a
specified portion of the overall authorization. The capping
feature also provides that if the unobligated balance in the Fund
exceeds a specified amount on September 30 of any calendar year,
then no taxes are to be imposed during the next calendar year.
That feature should be retained.

The capping provision avoids the economically inefficient
buildup of large unobligated balances in the fund at any time
during the authorization period. Furthermore, it provides an
orderly transition in the event that total revenues actually
collected from the funding sources exceed the authorized total
expenditures for the program.

Retain the Post-Closure Liability Trust Fund

API believes that the Post-Closure Liability Trust Fund
should be retained. Repeal as proposed by the Administration
would discourage cleanup by opening up unlimited liability for an
indefinite future period to any party entering into a cleanup
agreement. A private party -- no matter how small its
involvement -- could not afford to accept that risk and would
have little choice but to avoid entering into any cleanup
agreement. Thus, voluntary cleanup efforts would be greatly
reduced and would be replaced by acrimonious legal proceedings.

The Post-Closure Liability Trust Fund will assure a reliable
source of funds for EPA to handle any cleanup problems that may
occur after closure of current RCRA disposal sites.

Repeal of the Post-Closure Liability Trust Fund would create
cleanup problems in the future. It is not enough to simply clean
up the problems of yesterday. We must anticipate the potential
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problems of the future and provide necessary funds to deal with
them. Repeal of the Fund fails to accomplish this.

SCOPE OF CERCLA

API believes that the purpose and scope of Superfund should
remain firmly guided by the need to clean up abandoned hazardous
waste sites, or those portions of hazardous waste sites for which
there is no responsible party. The Administration has said that
its proposal would concentrate EPA resources on hazardous waste
sites. These are the sites Congress originally intended to be
the focus of Superfund.

API views the categorical limitations on scope contained in
Section 101 and Section 113 of the Administration's Superfund
bill as a positive step toward returning the Act's response
authority to its original intent: the cleanup of abandoned
hazardous waste sites for which there is no responsible party.
Other environmental concerns, resulting from pesticides or
mining, have been and are best addressed by other environmental
laws. Amendment of those laws is the proper course for
correcting any deficiencies that remain in meeting those other
concerns.

Public Compensation

The objective of hazardous waste cleanup would be harmed --
not helped -- by proposals such as victims compensation that
would redirect Superfund expenditures toward goals other than
hazardous waste cleanup.

Establishing a program such as victims compensation within
the Superfund would undermine the fund's basic rationale of
dedicating revenue to a specific need -- the cleanup of abandoned
hazardous wastes.

The victim assistance demonstration program in Section 129 of
S.51, as reported by the Environment and Public Works Committee,
woTd establish a bad precedent and should not be funded.

Under Section 129, a five year test program would be created
in which five to ten communities deemed to be at "increased risk'
of some disease or injury from the release of a hazardous
substance would have their medical screening and treatment
insured by Superfund -- when responsible parties have not
undertaken to pay. During the initial demonstration phase, $30
million per year in Superfund monies would be set aside for this
purpose.

Congress should consider the implications of this
demonstration program if the program were to be extended in
future years beyond what is contained in S.51. Proposals for
those types of public compensation schemes rest on the
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assumptions that widespread health risks result from exposure to
hazardous substances; that there is a general failure of
individuals and society to provide compensation for the costs of
chronic illness: and that the potential for explosive growth in
the program's cost can be kept under control. The evidence now
available does not support any of these assumptions.
Furthermore, the seeds for explosive growth in program costs are
already apparent in Section 129 of S.51.

No Widespread Health Risks From Exposure to Hazardous
Substances

Available evidence does not support an assumption that many
people are being subjected to significant risks from hazardous
wastes. To the contrary, average life expectancy has been
improving steadily and the overwhelming weight of scientific
evidence suggests that the primary causes of cancer, the most
prevalent chronic illness, are related to factors other than
environmental exposure to hazardous substances.

According to a report, "Health, United States, 19840 released
on March 22, 1985 by the U.S. Department of Health and Human
Services, the overall life expectancy in the United States
increased by four years between 1970 and 1983, a greater increase
than in the previous two decades.

Testimony prepared for Conqress in 1984 by Dr. Philip Cole of
Epidemiology Resources Incorporated debunked the popular
perception that the health of Americans is deteriorating and that
cancer, for example, is on the rise. Dr. Cole noted that life
expectancy has increased steadily in the United States during the
20th century, primarily because of a reduction in chronic disease
mortality rates among adults. Dr. Cole added that cancer rates,
other than those due to smoking, are stable or slightly
declining. He expressed the view that diet, smoking and other
aspects of "lifestyle" are the most important known causes of
cancer -- far more important causes than occupational and
environmental exposure to hazardous substances.

The role of diet in causing cancer was recently explored by
Dr. Bruce Ames, chairman of the Department of Biochemistry,
University of California in Berkeley, in an article in Science
magazine. Dr. Ames discussed the increasingly persuasive
evidence that carcinogens naturally present in certain foods may
play a significant role in causing cancer. He pointed out that
"human dietary intake of nature's pesticides is likely to be
several grams per day -- probably at least 10,000 times higher
than the dietary intake of man-made pesticides." He concluded
that "diet, which provides both carcinogens and anti-carcinogens,
is extremely likely to be another major risk factor" (in addition
to tobacco).

A number of other scientific and medical reports in recent
years have implicated fatty diet as a major culprit in heart
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disease and cancer. Additional reports have linked alcohol
consumption to certain types of cancer. As a result, the U.S.
Health and Human Services Department has recently established an
information program to persuade Americans to eat fewer fate and
oils and more fiber, to limit their alcohol intake and to give up
tobacco, with the goal of cutting cancer deaths by 25 percent by
the year 2000. That is a modest goal -- the best scientific
estimates suggest that nearly 70 percent of all cancers can be
attributed to tobacco, diet and alcohol.

In 1981, Sir Richard Doll, an internationally recognized
physician and epidemiologist, and his associate, Richard Peto,
found that the best estimate is that occupational exposure
accounts for about 4 percent of all cancer-related deaths and
environmental pollution less than 2 percent. Similar estimates
were published in 1981 by the Congressional Office of Technology
Assessment.

Widespread Compensation For Chronic Illness Costs Now Exists

There does not appear to be any overwhelming failure of
individuals and society to provide compensation for the costs of
chronic illness. Through a wide variety of public and private
means, about 85 percent of the U.S. population is insured for
both loss of income and medical expense due to chronic disease --
regardless of the source of the illness.

These programs include private health insurance, Medicare,
Medicaid, Social Security Disability Insurance, the federal
Supplemental Security Income Program, workers compensation
programs, private disability and life insurdice, and specialized
programs such as the black lung and harbor workers' and
longshoremen's programs, veterans benefits, federal employees
compensation and others.

Even if a very small percentage of the population does not
have some form of primary medical coverage, there is no
justification for creating a national health program under
Superfund. With the government providing "free" coverage under
Superfund, there would be little if any incentive to continue
private coverage. Existing insurers could declare their coverage
to be secondary to Superfund insurance. Thus, the demonstration
program would likely become the primary coverage for designated
areas.

Potential For Runaway Program Costs

National experience with health or injury compensation funds
shows that costs often grow out of control. For example, the
Black Lung program -- originally intended to compensate
underground coal miners afflicted with certain employment-related
lung diseases -- was amended in ways that gradually eroded any
requirement for meaningful evidence of the disease or that the
illness was caused by coal mine employment. As a result, the
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Congress took cognizance of this problem when it mandated
research on the relationship between toxic substances and
disease. Until more information is available from those
Congressionally mandated studies required under CERCLA, the
medical care and screening in public health emergencies provided
for in the existing law is adequate. Medical assistance is now
available under Section 104(i)(4) and (5) of the existing CERCLA.

Section 129 would necessarily resort to arbitrary rules. For
example, the demonstration program would pay benefits on a
geographic Ocluster* basis but what street would mark the cutoff?
What about former residents? How long a residency would be
required for individual eligibility?

The health care of the nation is important. But it would be
wrong to create a massive back door national health care or
insurance program under the regime of Superfund. Consideration
of national health care and national, disability and life
insurance issues should be debated as such -- not under this
legislation.

N35:36
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Senator PACKWOOD. Dr. Nordhaus.

STATEMENT OF WILLIAM NORDHAUS, PH.D., PROFESSOR OF
ECONOMICS, YALE UNIVERSITY, NEW HAVEN, CONNECTICUT
Dr. NORDHAUS. Thank you very much, Mr. Chairman.
My name is William Nordhaus. My professional background for

identification purposes, is that I am a professor of economics at
Yale University.

I appeared before this committee last fall to testify on the subject
of financing alternatives for Superfund. At, that time I reported on
a study, assessing alternative revenue sources for Superfund. I
would like today to reiterate the highlights of that report and to
comment on some more recent proposals.

To summarize the conclusions of our report: First, it is clear that
the cleanup of waste disposal sites will require significant addition-
al funding over the next decade. Because required funds are many
times larger than had been provided for in the 1980 Act, Congress
must design a revenue source with great care. Moreover, the 1980
CERCLA feedstock taxes are a poorly designed mechanism for fi-
nancing hazardous waste cleanup; indeed, they are hazardous to
the health of the petrochemical industry. They suffer from one of
the major defects of public finance in that they are intermediate
product taxes in an industry that is heavily exposed to internation-
al trade.

Our analysis further finds that raising the chemical feedstock
taxes would lead to a marked deterioration in the competitiveness
of the domestic petrochemical industry, with a dramatic rise in im-
ports and a sharp loss of exports.

Because of the poor design of the feedstock taxes, along with
their potential for worsening the international competitiveness of
the industry, I would recommend that these taxes be repealed and
be replaced with less distortionary taxes.

The second part of our report dealt with alternative taxes, and
basically there were two: The broad-based tax concept and the
waste-end tax concept. And I will just say a word on each of those.

I recommended to this committee last fall that Congress rely
chiefly on a broad-based tax. The one that I mentioned at that time
was a tax on domestic corporate receipts, and that the bulk of Su-
perfund financing come from this source.

Since that time, the committee, as has been mentioned many
times this morning, received three other major tax proposals: Sena-
tor Bradley's approach, which is close to the one I-recommended as
a net receipts tax; the Bentsen-Wallop proposal of a manufacturing
excise tax; and the Mitchell-Chafee corporate earnings tax.

I should say that we considered each of these taxes 2 years ago
and favored the approach that we recommended by a slim margin
over the others, but I think the margin is relatively slim.

Just a word on what the tax would be. It would be a tax on do-
mestic corporate net receipts. That is to say these are a corpora-
tion's domestic gross receipts minus the cost of goods sold.

If this tax is levied on companies whose net receipts exceed some-
thing like $5 million, and if we are aiming for revenues in the
order of say $700 to $800 million a year, this would be only a very
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low-tax, rate, in the order of seven-tenths to eight-tenths of net re-
-ceipts at current income levels. There would be on the order of
30,000 to 45,000 taxpayers in such a proposal.

I mentioned there are some other proposals. You could ask me
about those if you like, but I think in many ways they are quite
close to the one we suggested.

It is our view that a net receipts tax or a broad-based tax is pref-
erable because it is simple to administer and pay, poses few distor-
tions, and does not exclude industries which have clearly benefited
from past hazardous waste practices.

Any reasonably structured broad-based tax would, in my view, be
preferable to the expansion of current CERCLA feedstock taxes.

Our final suggestion was a waste-end tax, specifically a hazard-
ous waste disposal tax, as a complement of the other taxes. This is
in fact quite close to many of the taxes that you are considering. It
differs somewhat in the design of the taxes, and also one major dif-
ference is that it has a differential tax according to the hazard of
the substance being taxed.

That concludes the summary of my prepared testimony, Mr.
Chairman.

Senator PACKWOOD. Doctor, thank you very much.
Ms. Beatty?
[Dr. Nordhaus's written testimony follows:]
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DR. WILLIAM D. NORDHAUS

TESTMONY BEFORE THE
SENATE FINANCE COMMITTEE

April 25, 1985

My name is William D. Nordhaus. My professional background, for

Identification purposes, is as follows: I am a professor of economics at Yale
University, where I hold the John Musser Chair in Economics. From 1977 to 1979 1

was a member of the President's Council of Economic Advisers. In that capacity I

supervised the Council's activities in energy, environmental affairs, and regulation.

I am the author of numerous books and articles on economics, energy, regulation,
and finance.

I appeared last fall before this Committee to testify on the subject of
financing alternatives for Superfund (CERCLA). My earlier testimony was based

on a thorough study that I completed last year on the impacts of Superfund
feedstock taxes and on the advantages and disadvantages of various financing

alternatives.1 I appear today to review my earlier study as well as to reassess
earlier views in light of recent data and of more recent proposals for Superfund

financing. The original study was performed in collaboration with the staff of
Management Analysis Center, and was supported by the Atlantic Richfield

Company. All conclusions are mine alone.

BACKGROUND ON FINANCING SUPERPUND

It would appear that, since the CERCLA legislation was passed in 1980, an

even broader national consensus has emerged about the desirability of cleaning up

hazardous waste dumpsltes. As a nation, we have also discovered since 1980 that
the magnitude and cost of alleviating this problem are much greater than had

IDr. William D. Nordhaus and Management Analysis Center, Inc., Financing
Superfund: An Analysis of CERCLA Taxes and Alternative Revenue Approaches,
June 1984.
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previously been thought. The Environmental Protection Ageney's (EPA) recent

Report to Congress estimates that 1,500 to 2,500 sites will require eventual

Superfund cleanup at a cost of between eight and twenty-three billion dollars. 1 The

Federal Appeals court ruling that allows EPA to add mining and fly ash disposal

sites to the National Priority List (NPL) could Increase the financing burden

further. A recent estimate by the Office of Technology Assessment (OTA) puts the

number of sites at 10,000 and the financing burden at $50 to $100 billion. 2 Which

of the many conflicting estimates of cost will ultimately be proved correct is

uncertain, although, historically, few problems of this nature have simply

disappeared. It is certain, however, that the amount of money necessary to clean

up Superfund sites will be very large and that this activity will continue over an

extended period of time (about 15 years using EPA estimates, perhaps 50 years

using OTA estimates). The increased revenue requirement emphasizes the

importance of exercising care in choosing the best means to finance Superfund

cleanups.

In an attempt to answer the question of how best to finance Superfund, our
previous study examined all the major revenue alternatives and analyzed eight tax

proposals in some detail. These taxes included:

0 Three broad-based taxes:
- Corporation income tax surcharge
- Corporate receipts tax
- Personal income tax (general revenues)

o Two intermediate-product taxes:
- Energy taxes, such as a tax on crude oil, natural gas, and

coal
- Feedstock taxes such as in CERCLA

1 U.S. EPA, Office of Solid Waste and Emergency Response, Extent of the Hazardous
Release Problem and Future Funding Needs; CERCLA Section 301(a)(C) S
December 1984, p. 4-10.

2U.S. Congress, Office of Technology Assessment, Superfund Strategy: Summary,
March 1985, p. 8.
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o Three waste-end taxes:
- Hazardous substance production tax
- Hazardous waste generation tax
- Hazardous waste disposal tax

We examined each of these eight alternatives in light of well-established

public finance criteria and recommended those taxes that best satisfied these

criteria. The public finance criteria we used in judging our tax alternatives were:

o Revenue adequacy

o Administrative simplicity

o Equity

o Economic efficiency

Let me briefly address the last two criteria, equity and economic efficiency,

because they are somewhat more technical than the other criteria.

Equity, or fairness, is an elusive characteristic. In the case of hazardous

wastes, Congress has determined that, when the parties legally responsible for

wastes can be found, they shall be held Uable for cleanup. When respond. )ility

cannot be determined, it is usual to turn to other parties who benefited from past

waste disposal practices. In fact, many groups have benefited: producers once

enjoyed lower costs; disposers of hazardous waste faced lower standards and,

hence, lower costs for disposal; consumers paid lower product prices; and

individuals who live in the vicinity of hazardous waste sites benefit from cleanup

activities. Clearly, the benefits from products whose manufacture produced

hazardous wastes are widely dispersed. To properly apportion cleanup cost to all

groups, everyone who has ever used a styrofoam cup, bought pantyhose, taken

aspirin, or wrapped a sandwich in plastic wrap would have to be taxed.

Economic efficiency, as applied to these taxes, entails two goals:

(a) providing incentives for the appropriate disposal of wastes, and (b) raising

revenues in a way that minimizes economic distortions.
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RECOMMENDATIONS AND COMPARISONS TO RECENT PROPOSALS

Feedstock Taxes

Our previous study examined in detail current and proposed CERCLA

chemical feedstock taxes. We determined that these taxes are flawed a3 a source

for Superfund financing for several reasons:

o They serve as subsidies on imports of petrochemical derivatives

(i.e., downstream chemicals produced from the taxed feedstocks)

and as a tax on U.S. exports of the feedstocks and their

derivatives.

o They indirectly tax many nonhazardous products, such as aspirin

or plastic cups, as well as hazardous substances, such as carbolic

acid. Consequently, they provide no special incentives either to

reduce the generation of hazardous materials or to dispose of

them properly.

" As currently structured, according to the EPA Report to

Congress, the CERCLA feedstock taxes do not even tax the

producers of hazardous feedstocks equitably.
1

In order to analyze how CERCLA feedstock taxes affect U.S. imports and

exports of both taxed feedstock chemicals and their principal derivatives, we

developed a petrochemical trade model of worldwide production and trade in

selected chemicals. We estimate that, at current tax rates, CERCLA's feedstock

taxes have little impact on U.S. imports and exports of petrochemicals. However,

when we calculated the trade impacts for two sets of primary and derivative

petrochemicals (propylene/polypropylene and benzene/styrene) --using tax rates

that were approximately three, five, and ten times higher than the rates now in

effect--the results showed significant trade impacts would quickly arise.

1 U.S. EPA, Office of Solid Waste and Emergency Response, The Feasibility and

Desirability of Alternative Tax Systems for Superfund; CERCLA Section
301(a(l)(G) Study, December 1984, p. 5-4 ff.
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To be specific, we found that a five-fold increase in taxes on propylene and

benzene from $4.87 per ton to $24 per ton would cause polypropylene and styrene

exports to fall by 13% and 20%, respectively. Imports of each would rise by 900%

and 600%, respectively. We believe, based on a review of costs and markets, that

similar trade impacts would occur for other petrochemicals when faced with tax

increases of this proportion. In the short term, changes in trade flows will cause

losses of domestic production, jobs, and profits. In the longer term, as plant

replacement and technological innovation make new petrochemical capacity
economically attractive, higher CERCLA taxes could well tip the decision to build

new capacity outside our borders.

As EPA's Report to Congress points out regarding the trade issue, worldwide

trade in feedstocks and derivatives is getting increasingly competitive, and new
low-cost producers are starting operations in places like Saudi Arabia, Mexico, and

Canada. 1 Recently, the European Economic Community (EEC) felt impelled by

these events to impose a 13.5% tariff on Saudi methanol imports.2 While most
Saudi production still appears destined for Europe and Japan, trade barriers like
these can only help to direct additional flows of materials to the U.S. Ironically,
then, the Europeans are encouraging domestic production of petrochemicals by

tariff protection at just a time when Congress is considering discouraging

American production of petrochemicals through an increase in CERCLA feedstock

taxes.

Some might claim that CERCLA feedstock taxes are effective as an

externality tax, by which I mean a tax that relates to the hazard posed by the
chemical. If they operated properly in this regard, feedstock taxes would reduce

generation of the hazardous materials, leave non-hazardous materials untaxed, and
thereby internalize the costs that the hazardous materials impose on society. With
a separate economic model we examined the incidence of CERCLA taxes in the

production of petrochemical products. We analyzed the effects of a tax levied on

the upstream feedstock, propylene, compared to a tax that is levied on a

1U.S. EPA, Office of Solid Waste and Emergency Response, Impact of CERCLA
Taxes on the U.S. Balance of Trade: CERCLA Section 301(a)(1)(F) Study, December
1984, Chapter 3.

2 Wharton Economics, Wharton Economic New Perspectives, January 14, 1985 and
The Economist, March 9, 1985.
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downstream hazardous product. The results show that feedstock taxes are too

indiscriminate to be effective externality taxes. The burden of the tax on

feedstocks falls on derivatives that may be nonhazardous, such as aspirin, as well

as those that are hazardous, such as carbolic acid. Hence, feedstock taxes are not

especially effective in reducing the generation of hazardous materials by raising

their costs relative to nonhazardous materials.

The current CERCLA feedstock taxes do not tax chemical producers in an

equitable manner. According to EPA's Report to Congress, of the 43 feedstocks

that are currently taxed, only 33 have contributed to the wastes found at the NPL

sites. On the other hand, wastes associated with 15 additional untaxed feedstocks

have been found at NPL sites.1 Moreover, the relative feedstock tax burden is not

in proportion with wastes found at the dumpsites. Organic chemicals bear 66% of

the tax burden, but on a frequency Uasis are responsible for only 38% of the

problem at hazard ranked sites. Inorganic chemicals bear 18% of the tax burden

but cause 59% of the problem (on a frequency basis at hazard ranked sites). 2

Broad-based Taxes

I recommended to this committee last fall that Congress rely chiefly on a
broad-based tax-a tax on domestic corporate net receipts-for the bulk of

Superrund financing. Information that has come to my attention since that time

has reinforced this view. If anything, the increasing sizes proposed for the

Superfund make it even more important to base Superfund financing on an

equitable and non-distorting tax. I recommend a broad-based tax for the major

share of financing cleanup because broad-based taxes best meet the public finance

criteria that I set out earlier. Most broad-based taxes would:

o provide the necessary revenue streams at very low tax rates

o be very predictable because they are based on overall economic

activity

1 U.S. EPA, Office of Solid Waste and Emergency Response, The Feasibility and

Desirability of Alternative Tax Systems for Superfund; CERCLA Section 301(a
(1)(G) Study, December 1984, p. 5-4.
2 lbid., p. 5-5.
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o be simple to collect and pay if they are levied on quantities that

are already reported to the IRS.

o be equitable, since past benefits derived from products that

caused the waste problem (and benefits from current cleanups)

are dispersed very widely throughout the nation.

o produce minimal economic distortions, because with a broad tax

base tax rates can be very low.

Specifically, I recommend a tax on domestic corporate net receipts; these are

a corporation's domestic gross receipt-, minus cost of goods sold. If this tax were

levied only on companies whose net receipts exceeded some cutoff such as

$5 million, the number of firms taxed would be small, somewhere between 32,000

and 46,000 out of a total of 3.5 million companies filing Form 1120. Yet, in 1980,

these firms generated approximately 64% of all net receipts, slightly more than

$1 trillion.
1

While excluding smaller firms from paying the tax eases the administrative

burden a great deal, it could mean that some firms associated with hazardous

waste problems do not pay any broad-based tax. We feel that this tradeoff

between equity and ease of administration is worthwhile. Another criticism of the

net receipts approach is that the accounting base for cost of goods sold varies

across companies and industries. While such variations undoubtedly exist,

differences in the tax treatment of similarly situated companies in the same

industry should be very minor.

Other bills and proposals utilizing broad-based taxes take somewhat similar,

albeit in my estimation less desirable, approaches. Senator Bradley's bill (S. 596)

is a tax on all net receipts of corporations with gross receipts in excess of

$50 million. I recommend two minor modifications in this approach. First, taxing

1 Dr. William D. Nordhaus and Management Analysis Center, Inc., Financing
Superfund: An Analysis of CERCLA Taxes and Alternative Revenue Approaches,
June 1984, p. 99.
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all net receipts, including those derived from foreign operations, would constitute a

tax on hazardous wastes produced overseas by U.S. subsidiaries and seems

Inequitable. Secondly, since corporations will pay taxes on the entire amount of

their net receipts, not just the excess over some cutoff, there will be a "notch" in

tax payments. Notches should be avoided when possible and can be eliminated by

having the $50 million (or $5 million in my proposal) be deductible from total

receipts. Obviously, if notches are avoided and the tax base narrowed, tax rates

would have to be set correspondingly higher to yield the same revenue.

Another broad-based tax proposed by the Chemical Manufacturers

Association and American Petroleum Institute that is attracting some attention is

called the Manufacturers Environmental Excise Tax, or MEET for short. This tax is

a broadly-based tax imposed on the sale or lease of "tangible personal property" by

manufacturers or importers. To avoid the problems of a turnover tax, the MEET

would credit taxpayers with the tax they had paid on purchased goods. The

following questions arise with respect to this tax proposal:

o Will this tax be costly for taxpayers to compute and for the IRS to

collect?

" Does the MEET exclude many nonmanufacturing firms, such as

transportation companies and waste disposal firms, that have been

associated with Superfund sites?

o Would this approach require -a new set of categories in the tax

code, namely ones defining the relevant "manufacturing" and

taxable transactions activities?

At the same time, it must be noted that the MEET is a more elegant tax than

is one based on corporate receipts. It avoids the "turnover" tax aspects of net

receipts; moreover, it avoids the prospect of imposing a small tax on foreign trade.

Unfortunately, this elegance is attained at the price of increasing the complexity

and administrative cost of the tax. In the end, at the low tax rates envisaged by

any of the broad-based tax proposals, the degree of inefficiency due to cascading

of the tax will be negligible.
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Another broad-based tax proposal recently introduced by Senator Bentsen

might alleviate some of the burdens of administering the MEET proposal in that it

would simplify to some degree the credit for taxes already paid on purchased

materials.

To summarize on the issue of broad-based taxes, I feel that the net receipts

tax is the best choice among all the broadly-based tax proposals because it is the

simplest to administer and pay, poses few distortions, and does not exclude

industries which have clearly benefited from past hazardous waste practices. At

the same time, any reasonably structured broadly-based tax would be preferable to

expansion of the CERCLA feedstock taxes.

Waste-End Taxes

Finally, our analysis suggests that a waste-end tax, specifically a hazardous

waste disposal tax, would be a useful complement to the broad-based tax in helping

to finance Superfund. This conclusion is based on the following considerations. A

hazardous waste disposal tax could:

0 provide incentives, if the tax rates were carefully structured, for

companies (i) to reduce the amount of hazardous wastes they

produce, and (ii) to encourage more desirable disposal and

treatment methods

o internalize some of the associated social costs of hazardous

wastes

o supplement the net receipts tax as a means of raising substantial

revenue.

Using the public finance criteria set forth earlier, waste-end taxes would

provide an adequate source of revenues. Approximately twenty states now use

some form of waste-end tax. After an initial shakedown period, these taxes appear

to be working adequately. Waste-end taxes would be administratively

straightforward to assess with only slight changes in current reporting
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requirements. Waste-end taxes would also satisfy the conditions of equity and

economic efficiency.

Many of the current proposals are similar to the waste-end tax we designed

last year, though with a few significant differences. The, waste-end tax I

recommended would be levied on the disposal of hazardous wastes as defined in the

RCRA regulations. The tax would be incurred at the time when hazardous waste is

disposed of onsite, stored onsite for more than a year, or received at an offsite

facility for either storage or disposal. The exact structure of the tax is discussed

in some detail in our previous report.

Our proposal may represent an improvement over other plans in some
respects. For example, in our proposal tax rates vary by the disposal method, as

they do in other proposals, but we would in addition tax more hazardous materials

at higher rates. Other proposals do not attempt to match the tax rate with the

degree of potential harm. Their taxes are set at equal rates per ton even though
different substances may pose very different degrees of hazard and potential social

costs. Tax rates on PCBs and sludges should no more be the same than should the

prices of diamonds and watermelons. This is an important flaw in many of the

proposals.

In addition, other proposals either do not tax long-term storage of hazardous

wastes or do not tax storage annually. We believe that annually taxing materials

that are stored for long periods will encourage disposers to properly treat or

dispose of their wastes in a much more timely (and safe) fashion than has been the

case for many in the past.

CONCLUSIONS

I will now briefly summarize my conclusions, based on our 1984 report, as

well as developments since that time.

1. It is clear that the cleanup of waste disposal sites will require

significant funding over the next decade and perhaps beyond.

Because the required-funds are many times larger than had been



174

provided for in the 1980 CERCLA legislation, Congress must

design a revenue source with great care.

2. The 1980 CERCLA feedstock taxes are poorly designed as a

mechanism for financing hazardous waste cleanup. They are

hazardous to the health of the petrochemical industry. They

suffer from one of the major defects of public finance in that

they are intermediate product taxes in an industry that is heavily

exposed to international trade.

3. Our analysis finds that raising the chemical feedstock taxes would

lead to a marked deterioration in the competitiveness of the

domestic petrochemical industry, with a dramatic rise in imports

and sharp losses of exports.

Because of the poor design of the feedstock taxes, along with
their potential for worsening the international competitiveness of

the petrochemical industry, I recommend these taxes be repealed

and be replaced with less distortionary taxes.

4. The best revenue alternative is an earmarked broad-based tax,
such as the corporate net receipts tax analyzed above. In

addition, a waste disposal tax would be a useful and

environmentally sound source of revenues. Either of these two

sources would induce very low levels of economic inefficiency;

would distort international trade very little; and, in my view,

would spread the burden of cleanup costs widely and fairly across

the community.
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STATEMENT OF CHRISTINE T. BEATTY, VICE PRESIDENT, WASH-
INGTON AFFAIRS, ST. JOE MINERALS CORP.. WASHINGTON, DC

Ms. BEA-f Y. Thank you, Mr. Chairman, Senators.
St. Joe Minerals testified last year before this committee on Su-

perfund, and at that time we urged the committee to consider a
broad-based funding mechanism. Specifically, St. Joe recommended
that all corporate taxpayers pay a small surcharge based on Feder-
al corporate income taxes paid.

We continue to believe this option has merit, although we are de-
lighted to see the introduction of three other broad-based proposals,
and we think they are all commendable and they all offer construc-
tive ideas and should be seriously considered.

Our objective in putting forward the corporate surcharge-and I
think this is shared by others who have introduced broad-based
bills-is to provide a very stable, predictable revenue base for Su-
perfund, to recognize, as has been repeated many times here today,
that waste disposal is a national activity and is a societal problem,
to make the burden on any one company small so that it does not
have the perverse effect of making companies who are struggling
or losing money even worse off, and then, lastly, to achieve a
simple inexpensive mechanism that would be easy to collect and to
enforce.

One further item we would urge the committee to consider is to
use a broad-based mechanism as the sole funding mechanism. It
seems to make little sense to have three taxes to support a single-
purpose fund, and we would hope when the committee examines
the proposals more they would consider scrapping the feedstock tax
and rejecting the waste-end tax.

I won't get into details here, but in my printed -statement there
are specific discussions of feedstock taxes and waste-end taxes and
the problems that St. Joe, as part of the mining industry, has with
those alternatives.

I would like to draw your attention to the power of this corporate
surcharge and the amounts of money it could raise. Immediately
behind page 14 of the testimony is a chart showing the rate that
would apply at various funding levels. For instance, if it is used as
the sole funding mechanism, and if the fund were set at $5 billion,
a 1-percent surcharge would raise that amount of money by 1990.
That amounts to $1 per $100 of tax liability. We think it is a very
small and reasonable burden to pay.

Finally, Mr. Chairman and Senators, I would note that the Joint
Committee on Taxation has just issued a report of all the broad-
based alternatives. As for the corporate surtax, as they call it, they
describe it as the simplest alternative that has surfaced to date.
They mentioned one disadvantage, however, and that is that some
corporations would not pay, by virtue of tax deductions.

It was not our intention in putting forward this proposal to get
into the issue of tax reform. We are neutral on that issue, and we
think as this committee works its will with the Tax -Code that our
proposal would simply ride the integrity of the Code from year to
year as it changes.

So, in closing, I hope that our fourth alternative will be given
consideration by the committee. Thank you very much.

(Ms. Beatty's written testimony follows:] .
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VICE PRESIDENT--- WASHINGTON AFFAIRS

ST. JOE MINERALS CORPORATION

before the
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regarding
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April 25, 1985

* * * * * * * * , • * * * , * * * * * * * * , * * * * * * • * * * *

A FUNDING MECHANISM ALTERNATIVE:

SUPERFU.ND CORPORATE SURCHARGE
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Mr. Chairman and Members of the Sen-ate Finance Committee:

I am Christine T. Beatty, Vice President-Washington Affairs

St. Joe Minerals Corporation. St. Joe is a diversified natural

resources company and was acquired by Fluor Corporation in 1981.

St. Joe is the largest U.S. integrated producer of lead and zinc

and is a major coal and iron ore producer. In addition, St. Joe

has lead, zinc and gold operations in Latin America.

St. Joe, as a responsible member of the mining industry,

supports the goal of cleaning up abandoned hazardous waste sites

to a level that is safe for the public health and supports the

Superfund concept as a mechanism to achieve that end. We also

recognize the need for a long-term Superfund program and believe

that this Committee and the Congress should adopt a new broad-

based taxing mechanism in order to finance the program. In this

connection, we believe that both the current feedstock tax and the

proposals. to establish a national waste-end tax are fundamentally

flawed, ar punitive, will not produce the revenues needed to

finance the program and will, if expanded, increased, or imposed

(as the case may be), reduce the economic health of affected

industries. Consequently we believe the current feedstock tax

should be repealed, that the waste-end tax proposals should not

be adopted, and that Congress should adopt a broad-based, industry-

neutral tax in which liability is commensurate with the ability to

pay. As one such approach,-we are recommending a small surcharge

on Federal corporate income taxes paid.
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WHAT'S WRONG WITH THE FEEDSTOCK TAX

* The feedstock tax approach purports to establish a

connection between those substances taxed and the

substances causing problems at Superfund cleanup

sites --- the "polluter pays" principle. While the

"polluter pays" principle may be appropriate in

connection with Federal, State and local regulatory

programs to provide cleaner air and water, and to

manage and treat hazardous wastes, such as Nst

year's RCRA amendments, it has no relevance at

Superfund sites consisting in whole or in part of

wastes generated by businesses that no longer exist

or cannot be identified. We believe that imposing

a tax on existing manufacturers cf chemicals and

metals to pay the cleanup costs at sites where the

responsible parties cannot be identified is a perverse

application of the doctrine of strict liability --

that is, the manufacturer of a particular substance

is made liable to pay a tax on that product for the

disposal practices of others manufacturing the product

in a previous era. This approach also ignores the

fact that all existing manufacturers which are identified

with particular waste sites will be liable to pay for

the cleanup of those sites. Therefore, the burden of

raising funds to clean up truly orphaned sites should

be spread more broadly throughout the industrial com-

munity.
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" The feedstock tax is punitive in that it attacks its

own tax base by ignoring the taxpayers' economic

situation and the products' market conditions.

" The feedstock tax is inequitable -- some substances

get taxed, others do not, even though virtually all

businesses have used, profited and benefited from the

production of these substances.

" A feedstock tax cannot avoid creating economic dis-

tortions in the marketplace. It increases the cost

of the taxed product and, thus, gives an advantage to

those competing products which are not taxed. For

example, under last year's House-passed bill, zinc --

an essential trace metal -- would have been taxed,

while aluminum -- equally non-toxic -- would not have

been taxed. The two metals compete for certain industrial

uses such as die casting, and the House bill would have

articially created an economic incentive to substitute

aluminum for zinc.

* U.S. fabricated goods manufacturers incorporating

Superfund-taxed substances in their products would

be at a competitive disadvantage to identical imported

fabricated goods which are not taxed. This result

could be avoided by imposing a tax on imported fabri-

cated goods containing a taxable substance, but this,

according to the Treasury Department, would be an

administratively impossible task and could create some

conflicts with U.S. obligations under GATT. This is

an example of the enormous complexities inherent in

relying on feedstock taxes which are avoided under our
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proposed alternative -- a surcharge on Federal

corporate income taxes.

For the domestic mining industry, which has yet to recover

from one of the deepest and longest recessions in its history,

there is no guarantee that feedstock taxes can be passed on to

our customers. When the market is weak, there will be intense

pressure on U.S. producers to absorb the tax which will further

exacerbate the problem of already declining profitability when

the market is depressed. The inability of the minerals industry

to pass along the feedstock tax to its customers will have the

following additional effects:

" Decrease the economic viability of companies engaged

in metals and mining and lessen the capital available

for modernization and expansion.

" Shift the thrust of exploration activities and mineral

development offshore, causing increased U.S. import

dependence on metals and strategic materials, reduced

domestic mineral industry employment and greater trade

deficits.

* Cause certain marginal operations to become permanently

unprofitable, forcing closures and loss of jobs.

* Inhibit domestic investment in new manufacturing

operations which utilize taxable raw materials and

favor foreign investments.

In sum, we think that the use of feedstock tax to finance the

Superfund is fraught with inequities and threatens the economic

viability of many basic domestic industries and particularly the

domestic minerals industry.
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THE WASTE-END TAX SHOULD BE REJECTED

We strongly urge that Congress not adopt a so-called waste-end

tax for the following reasons:

" A waste-end tax ignores the economic condition of the

taxpayer and the inherent differences in volume and

toxicity of wastes as they may vary from industry to

industry and facility to facility.

" It ignores the 98th Congress' passage of very stringent

hazardous waste control legislation (RCRA) which is

clearly intended to discourage the land disposal of

hazardous waste by imposing substantial new costs

upon the regulated industries in the form of more

stringent performance and design standards -- a

regulatory_framework under which the polluter is

already paying and under which the polluter will pay

substantially more in order to continue operations

and production.

" It is an attempt to use the tax system to accomplish

the intent of RCRA and, when coupled with the added

new RCRA costs, it becomes a second financial "whammy"

on the RCRA-regulated industries, because they must

now both finance the additional costs of regulatory

compliance and at the same time pay a tax on those

waste streams which they are trying to minimize.

" It increases the costs of domestic producers, giving

a further competitive advantage to foreign producers

and importers who would not be similarly taxed.
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* Because hazardous waste generate likely decline

under RCRA, it fails to provide erm and

stable revenue base needed for .ind. (States'

experiences with waste-end taxe. t generated

originally anticipated revenues in many cases, as

well as proving difficult to administer and enforce.)

EPA's waste-end tax proposal is especially onerous as

EPA could levy additional taxes by simply redefining

what constitutes a hazardous waste.

e Waste-end taxes provide an additional incentive for

illicit disposal or concealment to avoid the tax --

similar to conclusions drawn in the February 22, 1985

GAO Report: "Illegal Disposal of Hazardous Waste:

Difficult to Detect and Deter" -- which concluded

that "additional regulatory measures may increase

deterrence but may not detect the determined violator."

A combination of feedstock and waste-end taxes, plus an

additional broad-based tax mechanism, would result in three separate

national tax systems to raise revenue for a single Federal fund --

resulting in a substantial increase in Federal administrative costs

(for example, more Treasury and EPA personnel for auditing, collection

and other administrative support). Moreover. manZ businesses could

end up paying a tax under each tax system.

LET'S RE-EXAMINE THE "POLLUTER PAY" PRINCIPLE

The feedstock and waste-end taxes are two variations of this

concept. The feedstock tax is aimed at certain products that may

be inherently hazardous or are the result of industrial processes

that may result in some hazardous wastes. The waste-end tax is
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aimed at both creating an incentive to reduce hazardous waste

generation and imposing a tax on those wastes that may later

become a part of Superfund site. However, neither tax -- alone

or in combination -- will ensure that all polluters pay.

We believe, therefore, that the "polluter pay" idea needs

to be examined more broadly along the following lines:

" Polluters already pay and will continue to pay more

in order to comply with environmental standards and

requirements under such statutes as RCRA, the Clean

Water Act, the Clean Air Act, among others. There

is now in place a broad polluter pay regulatory

framework under Federal, State, and local law -- and

one that is getting more stringent each year.

" At Superfund sites, responsible parties are liable

to pay for the cleanup costs occasioned by their

wastes, irrespective of any wrongdoing -- again, the

polluter is paying.

" When the 98th Congress debated the RCRA amendments,

a major area of controversy centered upon the thresh-

hold for imposing recordkeeping and reporting require-

ments on what are known as "small quantity generators."

Congress debated whether the regulatory threshhold

should be 25 kg/month or 100 kg/month and ultimately

agreed to 100 kg/month, because over 250,000 more small

quantity hazardous waste generators would be subject

to such requirements if lowered to 25 kg/month.

" Municipal landfills are occupying positions on the NPL

in increasing numbers -- each receiving wastes from

thousands of businesses and individual waste generators.
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0 The commercial waste disposal facilities which have
been listed for Superfund cleanup have received in

some cases wastes from scores to hundreds of businesses --

large and small -- which paid them to dispose of the

wastes. Under Superfund, those customer companies

will pay again because of the improper or inadequate

action of the facility.

We believe that these factors clearly and undeniably demonstrate

that the generation and disposal of hazaLdous wastes is a national

activity involving all sectors of the economy. As such, we believe

the Superfund tax should be shared broadly and even-handedly among

all businesses in a manrter that respects the taxpayers' ability to

pay thus avoiding the economic and market distortions in industry

that could result from either an -increase or expansion of the feed-

stock tax or the imposition of the waste-end tax.

PROPOSED FINANCING ALTERNATIVE -- TAX ON CORPORATE INCOME TAXES PAID

We believe it is time for Congress to abandon the feedstock

tax, reject a waste-end tax as means of financing Superfund and

adopt a broader based approach that would more equitably distribute

Superfund costs throughout the industrial sector, eliminate the

inherently punitive nature of feedstock and waste-end taxes, avoid

economic distortions in the marketplace and bear a relationship to a

company's ability to pay.

Specifically, we strongly recommend that this Committee consider

an alternative approach to taxation, one in which business and industry

as a whole would pay a small surcharge based on Federal corporate

income taxes paid. Such an approach recognizes that businesses and

industries of all kinds both (1) have benefited from industrial develop-

ment which has created the problems that Superfund is intended to
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remedy and (2) have been involved, to some degree, in either the

manufacture, sale, use or disposal of hazardous wastes.

As mentioned earlier, Superfund sites are in no way limited

to smokestack industry plant sites. They also include public

waste management facilities and the "high tech" industry wastes,

such as those in "Silicon Valley". Virtually every business or

industrial organization creates and disposes of wastes in some

way -- either on site, in small quantities destined for handling

by commercial or.public refuse collection services or in large

quantities destined for disposal in waste management facilities.

Waste generation and disposal is, therefore, pervasive in American

business. Our proposal recognizes this fact and provides a mechanism

for the business community to share in an equitable manner in

"footing the bill" to pay for the cleanup of wastes at sites which

cannot be attributed to particular parties.

Under the surcharge approach, the Superfund tax could be shared

by the over 2.8 million businesses which file corporate income tax

returns and pay Federal corporate income taxes.

Such a broad-based approach:

" provides a more predictable tax base than the feedstock

or waste-end tax approaches -- the same one upon which

the Federal budget is based -- thus, guaranteeing

adequate and reliable financing of the Fund;

" avoids economic distortions in individual industry

markets and the creation of artificial incentives

to substitute untaxed substances for taxed substances

in manufactured goods;
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* avoids the complexities involved in fairly taxing

imported products that themselves are taxable chemicals

or which contain taxable chemicals;

* avoids any potential GATT problems, and yet those

foreign corporations having a U.S. income tax liability

would pay, as well as those who derive income from

foreign imported goods.

" ensures that struggling companies will not be made

worse off in years when they are unable to pay -- that

is, when they incur losses and do not have to pay

Federal corporate income taxes;

" simplifies Treasury administration of the Superfund

tax and avoids, or at least minimizes, the need for

more resources in the Internal Revenue Service and

Customs to collect the tax. The tax liability line

on IRS Form 1120 -- "U.S. Corporation Income Tax Return" --

provides the sole basis for determining and calculating

Superfund surcharge liability.

CRITICISMS OF THE SURCHARGE

In the course of our discussions with others in industry and

business, as well as Legislative and Executive branen staff, several

concerns or objections to a surcharge on corporate income taxes have

been raised:

e Criticism #1: Many industrial and business sectors

are not polluters and, therefore, should not pay a

Superfund tax. We believe, as stated earlier, thai

all businesses have benefited from lower cost products

and materials as a result of the less costly waste
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management practices of the past, as well as through

substantial investment or other fiduciary relationships

with industry. Moreover, virtually all companies use,

sell or dispose of potentially hazardous products in

some way and to varying degrees. The orphaned site

cleanup problem cannot be equitably and accurately

attributed to a small or narrow industrial grouping.

It is a problem whose solution must be financed over

a broader base. Consequently, business in America

should join collectively in financing a Fund to pay

for those orphaned site cleanup costs that cannot be

attributed to particular parties.

" Criticism #2: Small business will be injured by yet

another tax. We don't believe this is the case. Even

the smallest business, if the Superfund surcharge rate

is set at one percent, would pay only $1 per $100 of

Federal corporate income tax liability. A small business

paying $10,000 in taxes would pay a Superfund surcharge

of only $100. Based on 0MB projections of corporate

income tax receipts, a 1% surcharge would raise over

$5 billion in the 1986-90 period. Moreover, by definition,

any business would pay only when it has the ability to

pay, that is, when it is profitable and incurs a

Federal income tax liability.

* Criticism #3: Profitable polluters who pay no corporate

income taxes would not pay a Superfund tax. First,

ensuring that profitable corporations pay a tax is on

the agenda of this Committee and the Congress. The
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proposed Superfund surcharge simply rides the

integrity of the tax code and is neutral on the

tax reform debate because such issues are more

appropriately dealt with in the context of revisions

to the general tax code. If tax reform results in

more corporations paying income taxes, then Superfund

revenue will either increase automatically or Congress

will be in a position to reduce the Superfund surcharge

to avoid "over funding" EPA's program. Second, it is

not accurate to say that some of these corporations

are polluters who do not pay. They may not pay the

surcharge in a given year, but they already pay, and

will pay increasingly more, in order to achieve and

maintain compliance with Federal environmental regulatory

programs such as RCRA. Moreover, if such a company is

in fact a responsible party at a Superfund site, the

company will pay the costs of cleanup.

* Criticism #4: The existing feedstock tax is easy to

administer because only a handful of companies pay.

This criticism indicts itself because the Superfund

sites have clearly been created by more than a few

companies. Moreover, ease of administration in the

context of taxing only a few companies is not a

legitimate basis on which to perpetuate an inequitable

and punitive tax that ignores economic impact, market

distortions and ability to pay.

* Criticism #5: It is too late to change the method of

tax. We believe that this is the time to switch to a
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simplified, broad-based approach that is capable of

providing a stable, long-term revenue base and which

avoids the impacts of more costly and complex feedstock

and waste-end taxes.

e Criticism #6: A waste-end tax creates an incentive to

reduce waste generation. We believe a waste-end tax

will encourage more illegal dumping or concealment and

will be costly to administer. Moreover, the recent

RCRA amendments, as well as the Clean Water Act, provide

adequate and more appropriate vehicles by which to

create incentives to reduce the current discharge of

wastes into the environment. Finally, we do not believe

that it is an appropriate use oc the Government's taxing

authority to attempt to tax a problem out of existence,

nor do we believe such an approach can be successful.

CONCLUSION

A Superfund surcharge will equitably and effectively meet the

financing needs of the Superfund -- without the complexity and

economic repercussions associated with feedstock and waste-end

tax approaches. While we believe the broadest possible base for

the imposition of the proposed Superfund surcharge is most desirable,

we have developed a number of alternative options which would exclude

certain categories of corporate taxpayers. These are illustrated in

the attached materials. The options presented illustrate the revenue

generating capacity of even very low surcharge rates and show the

rates which would apply under various funding levels. We do not

mean, however, by these illustrations to endorse any particular

funding level or the exclusion of certain taxpayers.
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In conclusion, we urge this Committee to seriously consider

this approach as one which can, in a very simple way, ensure a

solvent Superfund financed in an equitable and broad-based manner.
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March 18, 1985

SUPERFLM SURICHAR PROPOSAL

Lg: Tax corporations at a rate that avoids economic dislocations and bears
a relationsLip to a caupany's ability to pay.

PROPOSAL: Impose a surcharge on Federal corporate incim taxes due (IRS Form 1120,
line 311. Use surcharge as sole funding mechanism.

WHO PAYS: Only those corporations (see options below) actually paying FneorA1
income taxes in a given tax year.

ESMTETD CORPORATE TAX RDIIPTS ($$ in billions)

1986-1990
Total Corporate Incore Tax

Receipts (OMB)

Option 1: All corporate taxpayers

Raise from industry ($ in billions)
Applicable surcharge

$541.8

1986-1990
$5 .5 $10
.92% 1.38% 1.85%

option II: All cornporations having gross receipts over $10 million (E1% of total
taxes paid).*

Raise from industry ($ in billions)
Applicable surcharge

1986-1990
$5 $7.5 $10
1.14% 1.71% 2.28%

Option III: All corporations having gross receipts over $50 million (66% of total
taxes paid).*

Raise fhM industry ($$ in billions)
Applicable surcharge

1986-1990
S5 $7.5 40
1.40% 2.10% 2.80s

Option IV: Only "industrial" corporations (agriculture, mning, ranufacturing,
construction, and transportation and utilities); excluded are whole-
sale and retail trade, finance, insurance, real estate, ard services
(67% of total taxes paid).*

Raise frame industry ($$ in billions)
Applicable surcharge

1986-1990
$5 $7.5 $I0
1.38% 2.07% 2.75s

Option V: Only those "industrial" corporat-ions having griss receipts over $10
million (63% of total taxes paid). *

Raise fran industry ($5 in billions)
Applicable surcharge

1986-1990
$5 $7.5 $10
1.46% 2.20% 2.93%

Option VI: Only those "industrial" corporations having gross receipts over $50
million (53% of total taxes paid). *

Raise from industry ($$ in billions)
Applicable surcharge

1966-1990
$5 $7.5 $10
1.7,#% 2.61% 3.48%

*Estimates of percent taxes paid based on Treasury Lepartrent analysis of 1981
orporate inowe taxes (IRS Publication 16, Rev. 7-84).
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SJPEM SU Z M POSAL -

All corporate taxpayers pay a surcharge on Federal inoe taxes due (IRS Form 1120,
lina 31).

" Accepts integrity of federal tax code as defined and amended by Congress.
" Cnly corporations that are profitable and owe Federal taxes in a given year

would pay.
" Stable revenue base, relying on U.S. Treasury tax receipts projections.

Criticiamu/R]ebuttals

" Imposes broad-based corporate respcsibility to finance Superfund cleanup,
irrespective of direct contribution to Superfund problem -- a major criticism
by those not taxed and not engaged in industrial processes.

Rebuttal: (i) All businesses have benefited fran the production of chemicals
and rretals and should contribute toward resolving the problem.

(2) Current feedstock tax bears little or no relationshio to a
company's contribution toSuperfund problems.

• Those profitable industrial corporations able to avoid taxes because of
deductions and credits would not pay - a criticism of tax advocates.

Rebuttal: (1) Tax "reform" will change this.
(2) Proposal can be arended to apply surchahrge before certain

credits/deduct-iors, thus broadening zl--e tax base. even further
and allowing the surcharge rate to be reduced.

" Criticized as a tax that could be increased or exoanded to subsidize other
environmental progress.

Rebuttal: This widespread concern makes CongressicrAl act-ion to include
other environmental program unlikely.



193

.. 120 U.S. Corporation Income Tax Return
I re Paeew e R eucrl Act Niea se lplge I ot M tIrricveteL

a} . w Ower 134"0123

Cekfa-U in. ...... .atsiot.LCitadifl U N Nor,@ a a ~ __________, A~L covitfmeW'Un ,lU E] ....

IP VP "W CAi - ow. ftuib '-w S4ie 1- D.'* cnioow
C C -a0I eO (a Ws

Does _ ex of l_____ = c ae vl,00,"a ir 'ieSW#KI u-e

I~~~~ro snlssna maevwlrsrnum~ru-
6 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~aac CPW lii1(c)%0IPl 0cAwAOWMhmM vdFs

() Grss t.....i ....... 5c esai All Sca
,lov 2 Cost of goods socid (Schedule A) and/,r operations (arlach schedule)

3 =..ks"3 Gross of surct line 2 from hne 1(c))
4 0wmdnds (Schedule C)5 5 interest

- 6 Gross rentsJ 7 Gross royalties
I Capitalgpi net income (atlach separate Scedule 0)
9 Net pin or (loss) from Form 4797. ire 14(a), Part If (attach Fo'rm 4797)

10 Other income (see instructios-anac sciedu et)
11 TOTAL income-Add lines 3 throrar 10 and enter here

2'

4

10-

12 CompnsatoOf offcers (Schedule E)13 (a) Solaousridesga S............. _b osFlcotS...... .......at Balanlmce M.

15 Bad debts (Sche~ut F of resere method s ustid}
If Rents

17 Taxes
16 Interest
It Contrib ons (not over 10% of line 30 adjusted per ,nslr tons)
20 Depreciation (attschform 4562) 2
21 Less depreciation claimed in Scheduie A and else'e'e on eturm 21(a3(
22 Depletion
23 Advertising
24 Pension. profit sharing etc plans (see instruct ons)
23 Empiyee benefit progrrs (see nstruit,ons)
26 Other deductons (attach sc redure)
27 TOTAL dleductions-Add lines 12 through 26 and enter iere
26 Tasatiewrncon sbefog net operate los deducto and special dedctio (subtract line 27 ,oer law 11l
29 Less: (a) Net operatirgiss deductiont (see rst~uctons-atacnl icredule; 211

(b) Special deductionsr (Schredule C) 2ltbj_
30 Taxable income (subtract linefl9 from ine 28)

214

24
25
26 ___

27

28,

29
30

5u ffl7i j 'O TAX (Schredule J) 3
32 Credt: (a) Overpayment from (982 allowed as a credtl

(6) 1983 estimated tax payments
(c) Lessrefund of IsWgjested ttApled Fc o~rm 4466 j 4 __S (d) Tax deposited with form 7004

(f) Federal taa on special fuels and ois (attach torm 4136)

13 TAX OUF (subtrct line 32 from line 31 -it line 32,s greater than Ire 31, skip line 33 and goto

in 34) See istruction C3 for depositary method of paymerL 33
(Check 1 [ if Form 2220 is aftached See instruction 0 ) b $ ............

34 OVERPAYMENT (subtract line 31 from line 32) 34
35 (ltreansosit oflnue ueant Ceadiltatll to1 beaoitll w. R aed 35

Plas a-e'i t of lannlat IeanL41a tenaur W ill ii iWnr il afa "itonr ilhntsnntoansino

Sioa

II

raw Pu.o. mi

Pr .aet a,-o~. . ..- - - - _ _ _ _ __ _ _ _ _Use 0101 E .. P..- ~ -ii~__________

i -- i I



194

Senator PACKWOOD. Ms. Beatty, let me ask you this:
The criticism of your surtax is a valid criticism. Not only does

General Electric, therefore, pay no Superfund tax, because they did
not have Federal income tax liability, but it is disproportionate in
its effect depending upon whether you are a high-tax or a low-tax
industry.

Why did you happen to come to a surcharge based on corporate
income taxes paid rather than a Bentsen-Wallop broadbased tax or
a Bradley broadbased tax or any of the alternatives that Professor
Nordhaus suggests?

Ms. BEATTY. Senator, first of all we wanted to find some alterna-
tive that would be related to ability to pay, and we thought, well,
what is the simplest measure of ability to pay? You can look at
what you owe in tax or whether you incur a tax liability.

It was never our intention to imply that there isn't another way
to define profitability.

Senator PACKWOOD. But you are not opposed to some broadbased
tax?

Ms. BEATTY. No, we do not oppose that. It was really beyond our
ability in the company to analyze what would be a better place to
impose the tax.

Senator PACKWOOD. Dr. Nordhaus, how much money do you
think we are going to need over the next 5 years?

Dr. NORDHAUS. Mr. Chairman, I am not an expert on that ques-
tion. I only know what I read in the papers and in the reports. It
looks to me, from what I have heard this morning and from what I
have read, that the administration is probably at the low end; but
how low they are, it's hard for me to say.

Senator PACKWOOD. Do you think it is necessary to have some
equivalent of a waste-end tax simply as a deterrent? Or would you,
given your druthers, go without it and rest the entire cost of this
on some broadbased industry tax?

Dr. NORDHAUS. I actually think the waste-end tax is a good meas-
ure on its own, independent of the fact that it will also raise reve-
nues. And the reason is that it gives fiscal teeth to our regulatory
programs.

One of the things that has been lacking in this country is an at-
tempt to put fiscal incentives behind our regulatory programs, par-
ticularly the EPA regulatory programs. One of the strongest points
behind the waste-end proposals, particularly the non-administra-
tion proposals, is that they provide incentives for companies to dis-
pose of their wastes in socially acceptable ways.

Might I add, Senator, that I think this is the major flaw in the
administration approach as I read it. (I couldn't understand today's
Justifications because the Treasury witness today was going too fast
for me to understand what he was saying.) In its written proposal,
the Treasury imposes the tax on all waste received, and does not
exempt, as most of the other proposals do, wastes that are treated
or incinerated or recycled.

Now, it is important in a waste-end tax to exempt from the tax
those disposal techniques which are desirable or preferable, and I
would hope you would incorporate that in your own tax.

Senator PACKWOOD. It was not the speed of the Treasury's state-
ment that made it difficult to comprehend. [Laughter.]
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Dr. NORDHAUS. Well, let me err on the side of generosity and
assume it was, sir.

Senator PACKWOOD. Senator Bradley?
Senator BRADLEY. Thank you very much, Mr. Chairman, and I

thank the panel and particularly Dr. Nordhaus.
I might mention, we often think that our actions will have a

longlasting impact on generations to come, and indeed that is the
senatorial expectation. But I would simply like to reflect that Dr.
Nordhaus will have a much greater impact on future generations
as becoming the co-author of the basic economics textbook that will
be used in every university for the next 20 or 30 years. So, let me
just say that he has a very big responsibility, not only today but in
the years to come.

Let me try to deal with sc :ie of the issues that have been raised
about the various proposals. I think the issue here is to try to get
the committee to focus a little bit on what are the strengths and
advantages of the various proposals that are broad based.

In this document that the Joint Tax Committee produced and in
your testimony, you reflected a little bit on which of the propos-
als-net receipts or the value added approach. How would you com-
pare complexity and simplicity of the various proposals?

Dr. NORDHAUS. First, Senator, let me say we shouldn't let the
best be the enemy of the good here, because I think all three of the
proposals are good and far superior to proposals that were being
considered last year, such as augmenting the feedstock taxes by a
factor of five.

So I would just like to say at the beginning that all of the broad-
based taxes, properly draped, would be superior to many of the
other proposals.

Senator BRADLEY. I don't so much want you to play one off
against the other as to talk about what are the general principles
that we want to follow to have the simplest kind of approach.

Dr. NORDHAUS. Well, I just wanted to make sure that what I pro-
ceeded to say was not taken as a criticism of what I think is a very
constructive approach to this problem.

Now, between the three sets of proposals-the receipts tax, the
generalized income tax, and the manufacturers excise tax-it
seems to me there are a couple of points. One is that the manufac-
turers excise tax seems to me the only one that would impose any
significant administrative burden either on the Government or on
taxpayers, because it would require a new set of definitions. It
would require us to define what we mean by "manufacturing ac-
tivities," and it would require a rebate mechanism, which may or
may not be complex depending on how it is ultimately designed.

On this one, let me just say that I think we could improve on the
manufacturers excise tax by defining the industries in terms of SIC
codes rather than a more general and vague definition such as"something to which labor or skill is applied," which is in the cur-
rent bill of Senator Bentsen. I think it would be better, as a matter
of tax policy, to define the universe of activities in terms of the
standard industrial classification, SIC, codes, because those are well
defined. There is a whole handbook on those activities. Every activ-
ity in this country is included in an SIC code; so I think that would
greatly simplify that tax.
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Senator BRADLEY. Instead of---?
Dr. NORDHAUS. Well, let me just read from the Bentsen-Wallop

bill. It defines manufacturing activities as "those to which labor or
skill is applied by hand or machinery to produce a certain kind of
substance." I think it would be more useful to define ic in terms of
manufacturing or construction, transportation, et cetera, rather
than a vague definition. And I think that would handle a lot of the
vagueness that I perceive in that proposal.

Senator BRADLEY. In your testimony you also talk about the net-
receipts tax, and you make the point that it would have negligible
effects on a U.S. firm's ability to compete. Could you give us a few
examples of how a tax of less than a tenth of a percent might have
negligible effects?

Dr. NORDHAUS. I was thinking about how to do that. I thought
the easiest way was to compare it to the every day vicissitudes that
businesses face.

On Tuesday the dollar rose about 2 percent in foreign exchange
markets. That movement would have approximately 30 times more
impact on trade than would any of the broad-base taxes. So that
will give you an example of the relative effects on trade in the
broad-based tax versus the every day vicissitudes of business life.

Senator BRADLEY. So that they are much more similar, as you
said, than they are different?

Dr. NORDHAUS. They are very similar in terms of their impacts
on trade, and the fundamental point is they are negligible.

Dr. BRADLEY. Thank you.
Senator PACKWOOD. Senator Bentsen?
Senator BENTSEN. Well, it seems to me what we are trying to do

in the way of objectives is, first, to keep it simple. And then, we
don't want to burden any one industry too much. Then we want to
keep U.S. industry in as competitive a position against foreign in-
dustry as we can, certainly as much as it would be without the tax.

Now, Mr. DiBona, you are effectively representing industry here.
Do you think we have accomplished that with the manufacturers
excise tax?

Mr. DIBONA. I think that has clearly been done. We looked at
that in terms of four criteria, and they were whether there was an
environmental nexus-that is, whether the payment of the tax
might relate in some way to the character of the problem. And we
think when you look at the character of these sites, and you look at
what has been put in these sites and by whom, this probably pro-
vides this nexus as well as any device can reflect the problem that
was created by people who you neither can not identify or are not
solvent. But the principal beneficiaries are pretty broadly based,
and therefore we think it does that.

Second, we were particularly concerned about import-export neu-
trality, and the degree to which this tax creates a problem would
depend upon what the size of the tax might ultimately be. But
when you contrast it and compare it with the alternatives like a
feedstock tax, any one of these, and particularly the manufacturers
excise tax, does have that virtue-that is, it does not discourage
U.S. exports nor encourage imports into the United States, a prob-
lem that was getting to be dramatically large.
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With regard to competitive impact, it-that is, competition
among industries and between sectors-we think it minimizes that
problem.

Then finally, one gets to the question of administrative cost and
complexity, that point that has been made here. We have looked at
this very carefully, and we have asked the tax people in the compa-
nies who are quite familiar with the problems involved in collect-
ing and paying taxes through their own association with excise
taxes, on gasoline, familiar with the rubber excise taxes. There are a
number of manufacturers excise taxes in the United States. They
essentially were able to construct a system, very much like the
system you have constructed in your bill, Senator Bentsen. And in
theirs, they used the existing definitions that underly the current
manufacturers excise taxes, simply broadening them.

And so, we find first that the problem of definition is not a major
one and can be resolved through the current code. Second, by limit-
ing it to manufacturers, we significantly limited the administration's
costs relative to what was considered, for example, in this study
done by Treasury that was mentioned earlier. We believe the total
cost will be between $20 and $50 million a year. Tha* is consider-
ably less than the amount that Treasury indicated here this morn-
ing it would cost to manage their waste-end tax.

Senator BENTSEN. Thank you very much, Mr. DiBona, because
we certainly were concerned about having it simple. I think Dr.
Nordhaus is right on that, that we should work at that. But I think
we have addressed that problem.

I do think, though, that we must have a good definition of "man-
ufacturing." And we are working with the Joint Tax Committee
and others to bring that about, and to tie it into the concepts of the
code as it now stands.

As far as other complexity, I think, Mr. DiBona, you are right, it
shouldn't be difficult to determine taxable sales; we've got that on
the tax return now. And I think the same thing applies to the
rebate mechanism. The numbers come off the return-taxable pur-
chases. We have not been unaware of that concern and have tried
our best to address it, and I think we have. But obviously, we are
prepared to have other modifications to further that objective.

Senator PACKWOOD. Senator Boren?
Senator BOREN. Mr. Chairman, I apologize for being detained. I

wanted to hear personally the testimony by this panel. I have read
the summary of remarks and have read at least one of the detailed
statements, and I want to commend them on the statements they
have made.

I think it is extremely important that we use the approach of a
broadbased tax collection. By going the feedstock route, as has been
pointed out by Dr. Nordhaus and others in testimony, we certainly
maximize trade distortions. And when we go the narrower route
also, we have geographic distortions to which, as a Senator from
Oklahoma I am very sensitive, because three or four States would
end up paying the vast majority of the amounts of the narrow ap-
proach, even though we don't necessarily have but a tiny propor-
tion of the hazardous waste sites that are due to be cleaned up.
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So there are distortions in trade, there are distortions in terms of
geographic fairness and all of us dealing together with a national
problem, and it is a problem that we do want to address.

I think Senator Bradley and Senator Bentsen and other Mem-
bers of the committee are making a great contribution in terms of
coming up with a fairer approach, and testimony from this panel
today will be very helpful to us in doing that.

I am disappointed to hear that the Treasury, without an econom-
ic justification that I can see, seems to be taking a slightly different
approach. I hope they will change their minds, especially when
they look at the relatively low cost of administering a broader
based tax and at the fairness of it and at the reduced distortion on
the econG, ny.

So I won't take further time-we are at the end of the morning-
to ask questions, but I simply say I do commend the panel, and I
agree generally with the direction they are trying to go.

Senator PACKWOOD. Dave, we went so far as to indicate, in re-
sponse to Senator Bradley's question, that if we wanted to have
more money in the Superfund than the administration asks, they
would prefer to do it with an expanded feedstock.

Senator BOREN. I just can't understand that. I am told there was
no lengthy economic justification for the merits of that proposal,
and I am very disappointed that they would give that answer, be-
cause I think, very clearly, all the evidence and economic reason
would point to a broadbased approach.

Senator BRADLEY. Mr. Chairman, if you would yield, if you recall
the wording of the question, I said to the witness that if he had the
gun to his head, what would he decide? People make mistakes
when they have the gun to their head. [Laughter.]

Senator PACKWOOD. Supposedly, we hope, that's what he did.
Senator BRADLEY. May I?
Senator PACKWOOD. Go right ahead, Bill.
Senator BRADLEY. I would like to follow up, just to get the record

straight-not that this is a serious objection, but just to ask Dr.
Nordhaus-and you can give a very brief answer:

Is there any reason to believe that a broadbased tax of the di-
mension of either one of these bills would have any effect on the
recovery?

Dr- NORDHAUS. I think the gentleman from the Treasury mis-
spoke. In fact, an increase in the tax which accompanied an equal
increase in expenditures in the Superfund would not have a con-
tractionary effect on the economy but would have a miniscule ex-
pansionary effect. So I think he just misspoke. But for your pur-
poses, I think I would just round the impact to zero.

Senator BRADLEY. All right.
Help us think through the breadth of this tax now, Dr. Nord-

haus. The two approaches come out just a little differently. One
deals with manufacturing firms, 500,000 or so-and don't hold me
to that number, but manufacturing firms. The other deals with all
firms above a certain level of sales-$50 million-about 10,000
firms.

Now, we take the manufacturing sector. There is interest here in
trade questions. We have dismissed that as negligible. But how
would you weigh the relative merits of achieving breadth through



199

limiting the number of firms available for tax but including both
service and manufacturing versus putting it on manufacturing
firms no matter what the size?

Dr. NORDHAUS. When we first started thinking about this, we
saw a considerable appeal to the idea of limiting it to the industrial
or manufacturing sector of the economy.

Our problem was, we could not figure out a way to do that with-
out introducing new complexities into the tax code. Now, if this
were a larger matter, it might be worth it; but we should be very
reluctant to introduce new complexities into the code when we are
raising less than a billion dollars.

The reason a complexity arises is that for purposes of corpora-
tion taxation, firms do not need to declare which industry they are
in. Most firms are in many industries and would have to somehow
divide themselves up between manufacturing and nonmanufactur-
ing.

It seems to me, in the end, for the kinds of revenues we are talk-
ing about, that was not worthwhile.

Second, if you did that, unlike the broader based proposal, then
you really do have to start worrying about the trade impacts, be-
cause manufacturing is so heavily exposed to trade, and you would
almost inevitably get involved in the complicated credit or rebate
mechanism. So that is another reason, I think, to go to the broader
of the broader based taxes, that by doing so you cover not only
trade exposed but non-trade exposed industries, and you do not
need to get involved in a credit or rebate mechanism.

Finally, to come back to an earlier comment you made about fhe
Baptist Church, or whatever it was.-

Senator BRADLEY. Well, the owners of these dumps, which are
banks and service industries.

Dr. NORDHAUS. Right.
In our study we investigated the ownership of NP, sites, and we

tried to classify them by their industry--to see whether in fact the
current tax had its incidence on those industries that were owning
sites.

We found that, of the NPL sites, only 18 percent w2re owned by
firms in the taxed industries, and only 35 percent could be identi-
fied as manufacturing firms.

We therefore concluded from that that there was some equity in
having a tax that fill outside manufacturing as narrowly defined.

There is no doubt that there would be some inequities, that you
will find some industry that would be taxed that was never in-
volved in a site and had never seen, heard, smelled, or sensed a
toxic waste of any kind. But it seems to me that trying to define
that for this level of taxes was too costly and not worth it.

Mr. DIBONA. Could I add an answer to that?
Senator BRADLEY. Sure.
Mr. DIBONA. Your question really is in comparing these alterna-

tives-rather than the question, the answer really was that be-
cause the rates are low, these problems of impact on foreign oper-
ations, for example, are deminimis as long as one keeps the ratelow.

But it has impact more broadly than just on the tax being ap-
plied to goods sold abroad and not on imports; it also, among other
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things, affects the taxation of foreign operations of U.S.-owned com-
panies. By not stepping up to some small level of complexity, you
simply accept the fact that you will tax U.S. corporations for their
foreign operations, and therefore make it harder for them to oper-
ate abroad.

We believe that that's the wrong balance to strike; that is, we
believe that the added complexity is not great, and the benefits-as
long as the tax is low-are probably not great but significant. And
if the tax rate rises, they could be very significant.

So, we think it is important to take that small extra step, which
we believe is small, to get these definitions correct. We don't be-
lieve it will add much to the complexity, and it is more elegant and
clean and will not generate additional problems. It wil. only add
another straw to the problems that people have in competing
abroad and facing foreign competition here.

Dr. NORDHAUS. Mr. Chairman, may I just clarify for 30 seconds
on that?

Senator PACKWOOD. Yes.
Dr. NORDHAUS. Our proposal actually differs somewhat from Sen-

ator Bradley's in that we exclude foreign source income. So I think
to some extent the objection that Mr. DiBona just raised is alleviat-
ed, when the net-receipts tax proposal is limited to domestic
income.

Senator PACKWOOD. Thank you.
Senator Boren, any further questions?
Senator BOREN. No more questions, Mr. Chairman.
Senator PACKWOOD. Bill, any more?
Senator BRADLEY. Just one quick one.
Do all these proposals depend on kind of voluntary compliance?

How would we ensure compliance?
Mr. DIBONA. The manufacturers excise tax would be audited by

the Government in the same way that current manufacturers
excise taxes are audited. As I understand it, they don't actually go
in and individually look to trace every transaction, which is the
perception we have, and that is the concern about this invoice
method that we think is the best.

What they do, they look at the total tax paid, and they look at
other indicators of the sales of that company. And if there is close
agreement between those two numbers, they know they are collect-
ing the tax, and they don't need to then do a detailed audit of
every transaction. It is only when they observe differences in those
two numbers-and it is a very simple process, and they do it for a
very large number of corporations. And through that process they
are able to catch, with little effort, anyone who is not paying his
taxes.

Senator BRADLEY. I'm sorry, which two numbers9

Mr. DiBONA. They look at indicators of the sales of the corpora-
tion, and they look at the tax paid. And they know from that
whether or not they are paying the tax That's all you have to
know.

Senator BRADLEY. Thank you.
Senator PACKWooD. Thank you very much.
Now let's take a panel of Dr. Harvey Alter, manager of the re-

sources policy department, chamber of commerce, Washington, DC;
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and Paul Wallach, an attorney with Herrick and Smith, on behalf
of the National Association of Manufacturers, Washington, DC.

Gentlemen, both of your statements will be in the record in their
entirety. I would appreciate it-if_,vou would hold yourself to our
time limits.

We will start with Dr. Alter.

STATEMENT ()F IR. HARVEY ALTER. MANAGER. RESOI'RCES
POLI('Y DEPARTMENT. ('llAMBER 0F ('MMER('E OF 'rilE
UNITED) STATES. WASIiIN(;TON. D)(

Dr. ALTER. Thank you very much, Mr. Chairman.
I am Harvey Alter. and I am manager of the resources policy de-

partinent of the U.S Chamber.
It seems almost unnecessary to reiterate our support for Super-

fund. I don't think supporting it Or not has evcr been a national
issue. \Ve supported it in 19,S0 and continuously since then.

Also of late we. like you. have debated and struggled for a long
time over the various issues in-olved in Superfund. We do not envy
you or anybody else this job.

We certainly support the Superfund aid its original purpose.
And any expansion, including what has been included in S. ")1, we
do believe it should be a separate legislative process. S. 51 intro
duces some new concepts and programs, well beyond the cleanup.

We support about a -,: times increase over the original fund,
which we believe to be a large jump. This is another way of saying
that we support EPA's estimate of about $5.3 biilion. We think this
is the appropriate amount right now for a variety of reasons:

Briefly, EPA has the most experience of anyone in administering
such a program. They have been clear, today and at other times, as
to what can be managed efficiently over the next 5-year period. Of
course beyond that judgments might change.

Authorization in excess of what can be sensibly spent will lead to
waste. An aspect that has not come out is that such waste will lead
to an ultimate loss of public confidence in the program. That both-
ers us no end.

Third, there is a practical limitation on the pace of the program,on sites which do not present an imminent threat to public health
and safety. And I think some of these limitations-putting on my
hat as a chemist, now-some of these limitations are beyond what
has been discussed today in terms of: Are there enough hydrogeolo-
gists around, et cetera, and have to do with something we call
"quality assurance programs." Without quality assurance pro-
grams, there will be, indeed, a waste of effort.

That brings me to the fourth point for this size of program,
which is ihat cleanup must be achieved the first time around.
Overexpansion with zeal leads to mistakes, and we will then all be
regretting our actions.

Related. we are here to say that we cannot support section 129,
Senator Mitchell's Victim Demonstration Program, and our writ-
ten statement gives many reasons why we think this program-is
flawed.

It is important to stress that the chamber has studied the prob-
lem of potential injury and conipensation for injury from environ-
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mental release in probably more detail than anyone else in the
country. Heretofore, we have not broadcast that very much, but we
will very soon. The report of our Special Expert Council. after
almost 20 months of work, will issue soon, and we hope to have "I
preliminary copy of that report to your committee sometime next
week, before it goes to the printer.

Very briefly-based on a 250-page report-we think that section
129 should not be funded because there are numerous public and
private insurance and tort remedies now available to anyone who
is hurt. Some of these need State and Federal legislative attention.
certainly; but our analysis shows most are meeting their intended
purposes. Hundreds of millions of people, literally, are covered by
insurance programs now.

There is no clear evidence that i'iere are a large number or ev( n
scores of people who have been injured; that seems to be a myth
that was carried over from 1979. The Victims Demonstration P ro
gram does not truly recognize good science, in our judgment, and
our report indicates how "good science" should be applied and
might be applied, rather than just speak to chic phrases like "peer
review."

In short, now that you gentlemen have the unenviable task of de-
bating the budget deficits, we think that talking about what is p()-
tentially ani open-ended demonstration program for addressing nol
a real health problem, is inappropriate. We fear that it would be
impossible to keep such a program contained.

However, if the problem of injury from waste sites is real, then
we think it should be looked at separately, not as an adjunct arid a
diluent to an important program like Superfund.

Senator PACKWOOD. Thank you, Dr. Alter.
Mr. Wallach.
[Dr. Alter's written testimony follows:]
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STATEMENT
on

SUPERFUND IMPROVEMENT ACT of 1985 (S. 51)
before the

SENATE FINANCE COMMITTEE
for the

CHAMBER OF COMMERCE OF THE UNITED STATES
by

Dr. Harvey Alter
April 25, 1985

I am Harvey Alter, Manager of the Resources Policy Department of the

U.S. Chamber of Commerce. I welcome this opportunity to appear on behalf of

the Chamber, the world's largest federation of businesses and business

associations.

The Chamber supported the creation of the Superfund program in 1980,

reiterated that support in 1964 (including before this Committee), and we are

pleased to be able to express again our support for the national program to

clean-up inactive and abandoned hazardous waste sites.

Our support of the Comprehensive Environmental Response, Compensation and

Liability Act (CERCLA) and its continuation stems from a commitment to the

goals of protecting human health and well-being as well as the physical and

biological environments. In our view, these goals are best achieved through

policies that not only require, but also encourage, proper environmental

management.

The stewardship of natural resources, including the environment, is a broad

societal responsibility. The Chamber holds that achieving and maintaining

environmental quality is the collective responsibility of all elements of

society, employing their joint talents and resources, and working

cooperatively with all sectors and levels of government. Too often, however,

we find the debate over appropriate environmental policy clouded by expediency

and haste, rather than focused on the best means of achieving and maintaining

a quality environment. The challenge now before us all is to find ways ot

improving the Superfund program, weighing carefully the balance between

environmental protection and commitment of human and financial resources.
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TLtc '1" 1 CHMBll.? 'SI PoJS I10i:,

Ine h-er supports an increase in the size of the fund approximately

th>ree-and-one ttirc times ':e original 19bU level. We share Congress' desire

to exuedite the program, and recognize that the magnitude of the Superfund

etlort is grzater than originally envisioned. At the same time, the

'nvirrmental Pretection Agency (FPA) has accumulated experience in managing

tme program and in ;.ctie\'ing results that should not be ignored. We support

tire ap;,re'ximate S5.3 billion funding level sought by the Amministration, anc

for the reasons outlined below, urge this Committee to limit the fund to that

SAmount .

The Chamber cannot support the "victims' assistance demonstration program"

provided in Section 129 of S- 51. As elaborated below, this program is of

questionable need and benefit and, while well-intentioned, is likely to

mislead its recipients and begin something that can never be terminated nor
aiforced.

IC I Ut fiHe Pr'(tRAC

As we have reviewed various proposals to reauthorize the C.RCI.A in this

Congress and the last, one thing ias become increasingly clear: the Superfund

cannot and sliould not be expanded to address all of society's environmental

problems. The decisions Congress icakes on the scope of the program, and the

appropriate uses of the lurid, will not only lay the foundation upon which tire

Superfrnd program will succeed or not but also will affect other Superfund

issues--such as the appropriate and necessary level of funding, liability for

clean up costs, appropriate remedies ind atce of clean up, among others.

TIe intent of CFRCLA has been and should continue to be to provide an

emergency response mechanism for enviror,r'ntal titeats posed by inactive and

ntooed hazardous waste .i;it(.s and to provide ab,,tmeint and long-term clean

up remedies to mitigate future threats to human health and the environment.

We believe that this is au appropriate goal--one wlich will require a major,

long-term cumrmitWent of society's human and financial resources.

- 2 -
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The magnitude of the problem posed by inactive and abandoned hazardous waste

sites is only now beginning to become clear. Still, there are wide

differences in the estimates as to the total number of sites that ultimately

will need to be cleaned up. However, even the lowest of the various estimates

is indicative of the major undertaking we face in the years to come. The

reality of resource and technical limitations dictates a limit to the

permissible uses of the fund. We strongly urge this committee to limit the

scope of the program to the cleaning up of hazardous waste sites and

appropriate health studies for those sites included on the National Priority

List (NPL). Expanding the program to cover environmental -- currences not

specifically related to hazardous waste sites threatens to diminish the

ability of EPA to get the Superfund job done.

SIZE OF THE FUND

We believe that the size of the fund should be limited to an amount the

Environmental Protection Agency can effectively manage over the next five

years. On the basis of the EPA's experience to date, its assessment of future

program needs and an understanding that progress under the Superfund program

does not rely exclusively on the amount of available funds, the Administration

has proposed in S. 494 that the program be funded at a level of $5.3 billion

for the next five years. We support that level as the most realistic and best

available estimate to date. We support the EPA estimate also because it

reflects the Agency's collective experience of the first five years, an

experience and first-hand knowledge nobody else has.

We caution against well-intended, but unrealistic attempts to fund the program

at levels far in excess of what EPA has indicated to be an amount that can be

managed effectively--that is, an amount that will translate into the

environmental benefits the Superfund was created to achieve. Additionally,

while we are not in a position to make recommendations on appropriate funding

meclanisms or Superfund taxes at this time, we suggest that the and lack of

consensus on the tax question might dissipate if Congress would focus on a

funding target an order of magnitude 3 to 4 times above current levels rather

than 5 to 8.

-3 -
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With our support of a funding level of $5.3 billion dollars over tie next live

years we stress the following three points:

1. authorization in excess of what can be sensibly mdnaged will lead to
waste and ultimate loss of public confidence;

2. the practical limitations on the pace of the program do not present an
imminent ttrreat to public health and safety; and

3. clean-up must be achieved the first time around.

Eac. point requires elaboration.

First, the amount authorized rust match what can be sensibly managed. An

over-funded program will create unrealistic expectations of progress in the

public's mind. If these expectations are not met it will likely lead to

future accusations of mismanagement, oversight and investigative hearings,

exaggerated fears of endangerment, and a general i, ss of public confidence.

The pace is determined by the ability to ranage and implement, which is not

related solely to the amounts of available money. EPA has indicated what it

needs and can manage based on tle number of sites and the nature of the work

that must be done. Clearly, Congress ,as the prerogative of reconsidering the

funding level if indeed te current estimate proves to ',e insufficient or the

Agency exceeds its projections of the amount of work that can be accomplished

in the next five years.

Second, the practical limitations on the pace of the program do not threaten

public health and safety. lew understand neither the different autiorir es

the Agency is granted under (L RCIA nor that the appropriate response at one

Superfund site will not necessarily be identical to another. At present, EPA
has the tools for emergency r-sponse. Other sites needing clean-up should be

managed in a manner that allows remedial actions to be urmertaken int sensible

stages of assessment, design, implementa tion and quality

assorance--essentially the way the A 6ency conducts its activities now.

Investigation, feasibility assessments, design and construction off these sorts

of projects is quite different from Ziriamement of more familiar public works

projects, such as sewers, bridges and rous. We nott the wine divergence of

opinions as to the exact sc,'pe of the problem anid the likely duration of the

program. This, in part, tumiubtably stems from different es in assessments and

understanding of .hat it taies to get the job done. All of these assessmnts

- 4 -
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and judgements are being made in the face of great uncertainty but are

sharpening with experience. We have already seen a narrowing of views over

the past five years as each site activity improves the ability to judge the

future.

Third, is the very real danger that clean-up activities will not be done right

the first time if a massive rushed program is attempted. Attacking sites

zealously rather than with a well thought-out plan, will result in poor

quality control. Concern has already b6en raised about the need for permanent

remedies, rather than moving Superfund wastes from site-to-site. Permanent

remedies are needed, but they are unlikely to be developed and properly

implemented in an atmosphere of haste, fear and distrust.

As a chemist I am concerned about the increased demand upon my profession to

detect, monitor, and control a wide diversity of trace substances in the

environment. The analysis of such materials is often difficult, time

consuming, complex and demanding on the skills of even well-trained analytical

chemists equipped with the most elaborate and expensive devices. Not all of

the analyses are routine. We must recognize that the establishment of proper

analytical quality assurance programs on a national scale takes time.

Overall, the concern with site clean-up should be with quality as well as

quantity. When the Superfund program is judged complete, there should not be

a long list of sites that were not properly handled. An over-expansion of the

program by throwing money at the problem will not assure the overriding goal

of protection of public health and the environment.

INJURY CPE!qNSATIUN MECHANIMS

The Chamber recognizes that in a tectnologically advanced society individuals

can be exposed to hazards that may result in injury through no fault of their

own. At the same tiLe, there are numerous remedies presently available to

provide compensation "or injury: common law tort liability and its statutory

- 5 -
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derivatives, statutory no-fault administrative systems, hybrid statutory and

common law remedies, contractual insurance coverages, and a wide variety of

taxpayer and industry-financed public programs.

Viewed against their intended goals, the Chamber believes that each of these

systems works reasonably well for most Americans. At the same time,

improvements are needed, such as in the tort and workers' compensation

systems. Also, adjustments in one or more of the other systems may be

appropriate to rectify specific inadequacies and ensure that those deserving

compensation but not receiving it do. At the same time, we encourage

improvements that will not jeopardize the entire foundation of these

well-established compensation systems.

The Chamber prefers the term "injury compensation" to the more often used and

misleading terms "victims' compensation" or "victims' assistance." There will

always be debate as to whether or not people exposed to hazards through no

fault of their own or through no known fault of another are "victims." The

issue, however, really is this: are people being injured by exposure to

hazards--in this case hazardous waste--and going uncompensated? The use of

the term "victim" presumes the answer to the first part of that question. The

inclusion of Section 129 in S. 51 additionally presumes that these alleged
"victims" are not being compensated.

The Chamber believes that those truly injured by exposure to hazardous waste

due to no fault of their own and who are not being compensated should be

assisted. However, we contend that (1) insufficient evidence has been brought

forward to conclude that such a class of people does indeed exist, and on the

basis of a nearly two-year study by our members (2) the perception that many

now go uncompensated is based on a misunderstanding of the extent to which

injured Americans are presently receiving compensation in various forws. For

these reasons, we cannot support Section 129 of S. 51 which we find to be a

well-intended but poorly substantiated and structured attempt to assist a

class of people no one has yet been able to identify.

Of specific concern to this Committee is the funding of the victims'

assistance demonstration program provided in Section 129. S. 51 provides that

- 6 -
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the program be funded from the general revenue portion of Superfund monies.

We urge that Section 129 not be financed for the following reasons.

Section 129 is a vague attempt to address a problem that is mnre a matter of

perception than of fact. Since about 1979, there have been claims, widely

reported in the media and generally accepted by the public, that hazardous

waste sites have created health problems for surrounding residents. Outside

of psychological stress, which could have been effected and/or exacerbated by

media reports, and one known incidence of arsenic contamination of drinking

water, medical studies have not shown measurable and/or scientifically

attributable public disease problems related to hazardous waste site

exposures. We commend a recent scholarly and careful review of health data to

the Committee.*

There have been large and now continuing efforts to monitor people living in

the vicinity of hazardous waste sites. It is only right and proper that these

efforts continue. At the same time, caring and compassion for those who may

be ill through no fault of their own, as demonstrated by continuing

surveillance and epidemiological efforts, should not be confused with Section

129.

Essential provisions for the demonstration program are grants of not less than

$1 million, no more than $10 million, each for not less than five nor more

than ten demonstration areas, not to exceed $30 million each year for fiscal

years 1986 and 1987, although the operating period for each program is three

to five years.

The drafters of this section attempted to define which populations should be

included, but confuse exposure, risk, injury and disease. Whereas the section

calls for peer reviewed studies and "sound scientific and medical criteria,"

the legislative language has a doubtful nexus between a released substance in

question and a resultant disease. This means that the program could be opened

to a wide variety of claims for diseases that indeed might be peer reviewed

* Health Aspects of the Disposal of Waste Chemicals. Universities Associated

for Research and Education in Pathology, Inc. Bethesda, Maryland. 1985.

- 7 -



210

and diagnosed but not necessarily specifically related to or caused by a

hazardous substance release. Further, definition of exposure is insufficient;

viz., disease can be caused only by inhalation, ingestion or permeation

through the skin, not merely by living in an area near a hazardous waste site.

The demonstration program addresses symptoms that are present or are later

developed. There is no adjustment for nor recognition of normal incidences of

disease symptoms, especially as the population ages. By the way that it is

defined, the program opens up claims for potentially unlimited numbers and

types of illnesses and thereby begins an open-ended entitlement program

directed at only a few areas of the country. Judging from the history of a

similar program that began with limited intentions (e.g., Black Lung) it is

difficult to imagine that those individuals not eligible because a site in

their vicinity was not selected for the demonstration would accept their

exclusion if they believe themselves to be otherwise deserving. Pressure to

expand the program nationally is likely. Clearly Superfund was never intended

to be the precursor to a national health insurance program.

Section 129 never specifies how such a program will be judged as to its

success or need for continuation. Additionally, the problem of scientific

causation is not resolved. Rather, case-by-case causation is overlooked,

which will reinforce the fear that living near a site can cause serious

illness. Further, how long the medical insurance policy provided is to run is

unclear (presumably through 1990); long-latency diseases are seemingly

overlooked--this vagueness alone could later be used to extend the program to

perpetual care.

Section 129 will not aid people who are ill but will penalize the taxpayers of

America for a well-intentioned but misguided desire to address a perceived but

as yet unidentified problem, The Chamber's undertaking to assess the adequacy

of existing remedies for compensating injured persons is described-below. We

call it to the attention of this Committee and urge that Section 129 not be

funded.

- 8 -
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DESCRIPTION OF THE CHAMBER'S STUDY

The general subject of unintended injury to people as a result of exposure to

hazardous substances is of broad interest to the business community.

Examination of the scope of the problem, identification of specifics, and

means of dealing fairly with those who might be so injured require the

expertise of many disciplines. Approximately 20 months ago, the Chamber

convened what was called the ad hoc National Business Council on Injury

Compensation to develop recommendations as to how the business community could

responsibly respond to problems related to exposure to hazards.

The Council of approximately 45 professionals included experts in law,

toxicology, epidemiology, insurance, chemistry, engineering, consumer product

safety, worker safety, environmental management, and more. Most members were

drawn from the approximate eight policy committees of the Chamber affected by

this important issue. Others were added to assure that all necessary

disciplines were represented. The Council was chaired by Mr. Van Smith,

Chairman of the Board of the U.S. Chamber, an attorney and small businessman

with direct experience in some of the fields of import.

The Council addressed three broad sub-sets of the subject: (1) the extent of

public and private coverage for people harmed through no fault of their

own--including administrative and legal remedies, such as insurance and tort;

(2) the relationship between medical causation and law and how to bring the

two closer together; and (3) a review of legislative and related proposals to

deal with injury compensation.

The Council identified that in 1982 (some statistics were for 1981)

first-party insurance and tort payments totaled $142.5 billion, indicating

that at least this level of compensation was provided for varying types of

disease and injury. Federal government payments alone for health and

disability in 1981 were $109.6 billion for some 38.8 million beneficiaries.

Approximately 108 million persons were covered by health insurance, 164

million covered for physician's expenses, 158 by major medical, and 80 million

by disability, among others. On the basis of this and other information, the

Council found that the present extent of coverage is broad.

-9-
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A review of the present tort system slowed both successes and failures in

providing recourse for injured parties. Some needed improvements were

identified. Both the insurance and tort systems in place today were judged

against their intended goals.

At the outset, an attempt was made to identify those groups in our population

who may be falling through the safety net of public and private compensation

systems. Research showed that this was not possible. However, those caught

by this net could be counted (although not unambiguously), and the number is

quite high.

The nexus between science and Tlaw, for the d terminationn of causation, was

examined. Proper determination of causation is essential in order not to deny

those harmed from compensation (and treatment) and not to charge falsely those

who are not responsible. At the same time, it was recognized that science is

rarely able to unequivocally establish causation. Medicine, biology and the

related sciences needed to establish causation are complex and incomplete in

their understanding of disease etiology and the human body. A patient's

medical history and life-style enter into questions of causation as well.

The Courcil not only called for the wider application of "good science" but

also outlined how this might be achieved. Koch's postulates of causation,

first published in the last century and updated with the understanding of

viral diseases, still hold. The Council outlined how these might be applied

in independent determinations of causation and responsibility.

They reasoned that bringing good science into the decisionmaking process will

not cure the problm presented by juries who rule for plaintiffs out of

sympathy for their injuries or diseases rather than by a weighted conclusion

of the defendant's responsibility. This problem should be dealt with by

determining causation and responsibility issues first and separately from

issues of injury and damages and certainly not in the reverse order. The

scientific data needed to establish a standard of scientific proof should

consist of adequately controlled studies in animals and/or humans by methods

- 10 -
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technically and reasonably applicable and acceptable to the professions.

Methods for applying this standard and related standards of professionlism to

determining causation have been outlined by the Council.

Finally, the Council reviewed and criticized (positively and negatively)

several proposals for dealing with injury compensation. For example, in

discussing health surveillance programs (HSP) to identify and screen health

problems before they become catastrophic (similar to what is described in

Section 129 of S. 51), the Council made the following observations.

Because HSP is designed for prevention, it has an obvious advantage for those

exposed as well as those potentially responsible over plans that are solely

compensatory. Some of the injuries that threaten to lead to expensive tort

suits could hopefully be caught in the early stages, assuming this is

possible. The tort system would not have to be modified. Finally, HSP

appears to be designed, in part, to educate the public. If those exposed to

an environmental release are shown to be free of harm, it can be expected that

much of the fear of future injury would start to dissolve.

Because NSF remains a relatively new concept, all of its strengths and

weaknesses are not clear. However, from business' viewpoint, there are

certain disadvantages. For instance, those involved with a release would not

be shielded from tort suits and damages related to the release by having

participated in the program. Additionally, a screening progc-am, through

medical examinations, may encourage more law suits (some of which may be less

meritorious than others) and provide a new means to assist potential

plaintiffs, regardless of metit, in their cases. Such details must be clearly

established in advance, assuming such is possible and considering the

possibility and fear of long-latency disease.

The ad hoc National Business Council on Injury Compensation made several

recommendations, which were adopted as policy by the Chamber's Board of

Directors. These are included here as Appendix i. We urge the Committee's

careful review of the Council's report which is being printed now for public

distribution.
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Appendix 1. RcCM!.NLAI INS THE AD Hoc ,AT Iv.NAL bUSINESS COUNCIL
ON INJbKY LCO W.NS&IAN

In a technologicall', advar,,ed soclcty, Inlividua-s can be exposed to

hazards that may result In acute or ctronic injury due to no fault of their

ow.. it is a long-standing tradition of American so..etv to seek to ensure

that injured Individuals are cared for and appropriately compensated. Thie

U.S. Chamber supports the contlnuat on of this tradition as an important

element of a society that places a high value or fairness and tlhe well-being

of its people.

There ate numerous remedies presently available to the American public to

provide compensation for injury. These existing compensation systems include

common law tort liability and its statutory derivatives, statutory no-fault

administrative systems, hybrid statutory and common law remedies, contractual

Insurance coverages, and a wide variety of taxpayer anr industry financed

public programs.

Viewed against their Intended goals, the U'.S. Chamber believes that each

of these systems wcres rtasoriably well for most A.zerlcans. At toe same time,

Improvements are needed, such as in the tort ani workers' compensation

systems. Also adjustments in one cr more of toe oter systems may be

appropriate to rectify specific inadequacies, and ensure that those deserving

compensation, but not receiving It, do. Ite U.S. Uiambe: encuuzdges

modifications, where, necessary, at the appropriate level of government, that

will achieve improvements wIttout jeopardizing the entire foundation of these

well-established compensation systems.

In determining compensation for injury, questions of causation need to be

addressed. The extent to which these questions are adequately answered is a

measure of both the fairness of the system for the parties involved, as well

as of the degree to which the system meets society's Injury compensation

goals. Greater attention and effort must be applied to join the requirements

of both administrative and legal compensation systems with the rehuirt-Ments of

science in determining injury causation. The L.S. Chamber supports efforts to

better clarity and reline the nexus between science anG law in determining

compensation and encourages its members to wore with toe public, the

scientific community, and government to acdeve this goal.

A-,
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When determining modifications that may be necessary in existing

compensation systems, and in evaluating the need for any new system, careful

consideration must be given to the intended purposes of each and the

trade-offs that may be-involved in selecting among various injury compensation

policy options. The Chamber offers the following principles to guide the

evaluation and selection of new proposals, or modifications to existing

compensation systems.

o Most existing compensation systems fall into one of two categories:

- fault-based systems, in which individuals who are harmed by the
fault of another are compensated by the wrongdoer; or

- no-fault systems, in which indi-iduals who are harmed are
compensated without regard to fault.

Compensation systems developed under the first category are designed to

perform different functions than those of the second. These distinctions

are important and should be maintained.

o The tort liability system is no longer the only means of assuring

compliance with societal norms. Other societal institutions also play a

significant and increasing part in setting and enforcing standards of

behavior. Therefore, compensation systems should not be viewed or used as

the primary means to punish, blame, or prevent socially unacceptable

conduct.

o Distinctions must be made between the desire to compensate and punish

harmful conduct tkat is wrong, and to compensate for the consequences of

harmful conduct that is not wrong. Affixing blame and assessing damages

to punish and deter harmful conduct where fault is not at issue are

inconsistent and inherently unfair.

o Balance must be struck among the level of proof required of claimants, the

amount of blame attached to defendants, and the amount of compensatory

awards. A fair and practical compensation system must consider the

trade-offs that exist among the often competing interests of damages

allowable, proof of causation requirements, evidentiary standards, the

exclusivity of remedies, and who should pay. In order for a system to be

A-2
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workable and fair, both plaintiffs and defendants will have to balance

these choices.

" Compensation systems must recognize that, while innocent defendants should

not be punished, innocent claimants may well have legitimate needs which

require compensation.

o Where compensation costs are imposed on industry, there must be

recognition that these extra costs may have adverse social consequences.

These social consequences must be considered and balanced against the need

and purpose of any new proposals or modified compensation systems.

Efforts must be made to minimize aggregate costs and eliminate excessive

transaction costs.

o Because financial resources are finite, the types and amounts of

compensatory awards allowable under any one or a combination of

compensation systems must be chosen carefully and weighed against other

important resource commitments deemed necessary by society. Policy

choices must recognize that resource commitments in one area may foreclose

commitments in other important areas.
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STATEMENT OF PAUL WALLACH, ATTORNEY WITH HERRICK &
SMITH, ON BEHALF OF THE NATIONAL ASSOCIATION OF MANU-
FACTURERS, WASHINGTON, DC
Mr. WALLACH. Thank you, Mr. Chairman.
I am Paul Wallach, an attorney in the Washington office of Her-

rick & Smith, and I am testifying here today before you on behalf
of the National Association of Manufacturers. I am pleased to be
accompanied by Richard Seibert, NAM's vice president for re-
sources and technology.

It goes without saying that NAM members have a deep interest
in the effectiveness of the Superfund, and I can therefore say that
we very much appreciate the opportunity of being here today.

It also goes without saying that NAM supports the reauthoriza-
tion of Superfund and strongly supports the act's ultimate objec-
tive, which is the quick and safe cleanup of the abandoned waste
sites throughout our country.

Today I would like to briefly address two aspects of Superfund
reauthorization, and S. 51 specifically: The size of the fund and the
so-called Victim Assistance Demonstration Program contained in
section 129.

Some 8 months ago this committee held 2 days of hearings on
proposals to extend Superfund. The week prior to those hearings,
the Senate Environment Committee reported S. 2892, which would
have expanded program responsibilities to a cost of roughly $7.5
billion over 5 years.

Almost all who testified at those hearings, or the vast majority.
expressed unequivocal concern that, by either overfunding the pro-
gram or by adding provisions that were irrelevant to the Act's
principal objective of cleaning up abandoned or uncontrolled waste
sites, that Congress ran the serious risk of substantially hampering
a program that had finally begun to work.

Bill Ruckleshaus had also emphasized earlier in the year, in tes-
timony before several committees of Congress, that additional infu-
sions of funding beyond EPA's capabilities, and I quote, "would
have the paradoxical effect of retarding our activities, not speeding
them up."

Bill also warned that additional infusions of money at too great a
rate had the potential for promoting great fiscal waste.

In his testimony before this committee last year, Lee Thomas ex-
pressed similar concern about building in waste. He said, and I
quote, "The Superfund program is in many ways a construction
program." I would like to add to that from my experience, which is
oftentimes out in the field at these various Superfund sites with
manufacturing firms and other companies, that unless every aspect
of the Superfund program, be it planning, design, or construction,
is undertaken by qualified professionals, you are going to find that,
with the analogy to the construction program, that your buildings
have failed, and that they too will become part of this nation's
future hazardous waste problem.

In line with the recommendations you have heard from Lee
Thomas today concerning level of funding, he has asked for a $5.3
billion reauthorization over a 5-year period. Nonetheless, the
Senate Environment Committee reported legislation asking for $7.5
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billion, and various other current proposals seek funding levels up
to $12 billion.

We believe that the reservations about excessive funding are
compelling. I would like to just explain very quickly:

First of all, they all want hazardous waste sites to be remedied
as quickly as possible. We are equally concerned that remedial ac-
tions be well planned and well executed. The objective has got to be
safe and quality cleanup.

Prior to 1981, EPA was a novice in the field of cleaning up toxic
waste sites. Early experiences with Superfund demonstrated that,
notwithstanding expenditures of massive sums of money, in several
instances acutely toxic wastes were simply transported by Govern-
ment vehicle from one leaking waste site to another.

EPA has since learned the ropes, often through trial and error,
as well as the serious consequences that can result from a less than
professional cleanup or adequate disposal of the removed wastes.

Unfortunately, EPA's current level of activity is, as Lee Thomas
testified, taxing the limits of that professionalism. There are
simply not enough research labs, experienced personnel, adequate
disposal, or treatment facilities to go around.

Thus, we strongly concur with $1 billion a year the EPA is seek-
ing.

Briefly, I would also like to comment on section 129, the Victim
Assistance Program. It is of considerable concern to NAM, and I
believe that it warrants close scrutiny by this committee, for it
would establish an entirely new right to compensation from the
Federal Government.

The United States already devotes an enormous amount of re-
sources to persons requiring medical evaluation and medical care
compensation. There is an informal safety net that has been set up,
ranging from the Medicaid and Medicare programs to personal in-
surance. Unless a need is shown, that is, that that safety net is not
working-and I have not seen any evidence from my experience in
the field that it is not-then I would say that the expenditure of
additional millions if not billions of dollars cannot be justified.

The demonstration program also raises serious questions about
its scope.

I don't see a way to really contain the program. I think the black
lung program is an example of a program that cannot be con-
tained. I don't know how you shut off the benefits after 2 years.
And perhaps most importantly, I think that the substantial reve-
nues that are going to be expended there are going to take EPA
away from the purpose of Superfund, which is cleaning up our
waste sites.

I thank you.
[Mr. Wallach's written testimony follows:]

48-076 0 - 86 - 8
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Testimony of
Paul G. Wallach, Esquire

on behalf of
The National Association of Manufacturers
Before the Senate Committee on Finance

April 25, 1985

Mr. Chairman, Members of the Committee, I am Paul G.

Wallach, Esq., a partner in Washington Office of the

Boston-based law firm of Herrick and Smith. I am testifying

before you today on behalf of The National Association of

Manufacturers (NAM), and am accompanied by Richard Seibert,

NAM's Vice President for Resources and Technology.

NAM is a voluntary business association of more than

13,000 corporations, large and small, located in every

state. Our membership ranges in size from very large to more

than 9,000 small manufacturing firms, each with an employee

base of less than 500. NAM member companies employ 85

percent of all workers in manufacturing and produce over 80

percent of the nation's goods. NAM is affiliated with an

additional 158,000 businesses through its Associations

Council and the National Industrial Council. NAM members

have a deep interest in the effectiveness of the

Comprehensive Environmental Response, Compensation and

Liability Act (CERCLA), or Superfund, and therefore

appreciate this opportunity to testify.
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NAM supports the reauthorization of the Superfund.

All Americans support the Act's ultimate objective: the

cleaning up of abandoned hazardous waste sites in a timely

fashion. Today, I would like to address two aspects of

Superfund reauthorization and S. 51 specifically: the size of

the fund and the victim assistance demonstration program

contained in Section 129.

SUPERFUND'S PRIMARY OBJECTIVE MUST BE KEPT IN SIGHT

The primary objective of Superfund, which we fear is

in danger of being relegated to a lesser priority, is the

mitigation of threats to public health and the environment

arising from problem hazardous waste sites. While estimates

may differ as to the number of such sites requiring remedial

action, eventually all such sites will be identified and

remedied. If the law governing current waste management

practices, the Resource Conservation and Recovery Act (RCRA),

is effectively administered and enforced, no new Superfund

sites should be created. Once all problem sites are

remedied, Superfund can and should go out of business.

THE SIZE OF THE FUND

LAST YEAR'S HEARINGS

Some eight months ago this Committee held two days

of hearings on proposals to extend the Superfund program for

five years. The week prior to those hearings, the Senate

Environment Committee ordered reported S. 2892, which would
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have expanded program responsibilities to a cost of roughly

$7.5 billion over five years. As then Chairman Dole noted,

while "I know of no real opposition (to extending the program

or increasing the size of the funding) there are some very

important questions to answer: how much does the program

need, how much can it spend efficiently . . .

Almost all those who testified at those hearings,

including Lee M. Thomas (then EPA Assistant Administrator for

Solid Waste and Emergency Response and recently confirmed

Administrator), expressed unequivocal support for the

Superfund program. Equally unequivocal was their concern

that by either overfunding the program, or by adding

provisions -- no matter how well-intentioned -- irrelevant to

the Act's principal objective of cleaning up abandoned or

uncontrolled hazardous waste sites, Congress ran the serious

risk of substantially hampering a program that had finally

begun to work.

William Ruckelshaus, EPA Administrator at that time,

perhaps most eloquently stated these concerns in his

testimony before a House Subcommittee on March 15, 1984. He

warned that "additional infusions" of funding beyond EPA's

capabilities "could have the paradoxical effect of retarding

our activities, not speeding them up." He outlined several

factors limiting EPA'a ability to perform at a greatly

expanded pace, including physical and administrative

-3-
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constraints facing the federal and state governments in

performing remedial investigations and feasibility studies;

the need for site assessments to be performed in varying

seasons of the year; critical manpower and physical plant

shortages within the analytical laboratory industry; and the

need for informed citizen participation. He warned that

"additional infusions" of money at too great a rate had the

potential for promoting fiscal waste.

In his testimony before this Committee last year,

Administrator Thomas expressed similar concern about building

in waste. He said, "the Superfund program is, in many ways,

a construction program. ' Unless every aspect -- be it

planning, design or construction -- is undertaken by the best

qualified professionals that you can find, your buildings

will become part of this nation's hazardous waste problem.'

THE COMMITTEE'S CURRENT CONSIDERATION

In line with its recommendations concerning the

level of funding it could administer effectively, EPA

requested a t5.3 billion reauthorization over a five year

period. Nonetheless, the Senate Environment Committee

reported legislation reauthorizing Superfund at a level of

$7.5 billion over a five year period (S.51). Various other

current proposals suggest funding levels up to $12 billion.

We believe that the reservations about excessive

funding, expressed by EPA and many others, have continued

-4-
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application today. In fact, recent events may have

exacerbated these problems.

Please let me explain.

First, while we all want hazardous waste sites to be

remedied as quickly as possible, we are equally concerned

that remedial actions be well-planned and well-executed. The

objective has got to be quality clean-up.

Prior to 1981, EPA was a novice in the field of

cleaning up toxic waste sites. Early experiences with

Superfund demonstrated that notwithstanding the expenditure

of massive sums of money, in several instances acutely toxic

wastes were simply transported by government vehicle from one

leaking waste site to another. EPA has since learned the

ropes, often through trial and error, as well as the serious

consequences that could result from a less than professional

clean-up or adequate disposal of the removed wastes.

Unfortunately, EPA's current level of activity is

already taxing the limits of that professionalism. By the

end of fiscal year 1990, emergency removal actions at over

1700 sites will have been undertaken. Long-term cleanup work

is underway at 134 of theses sites while EPA is conducting

engineering studies at 317 sites. The agency estimates that

the NPL could grow between 1,500-2,500 sites. By the end of
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fiscal year 1990, EPA projects that engineering studies, the

first phase in the full cleanup of a priority site, will have

been started at nearly 1,500 sites.

While we had serious doubts last year about the

EPA's ability to effectively and efficiently spend $7.5

billion over five years, the requirements imposed on the

Agency by the recently enacted amendments to RCRA leave no

doubt that EPA will not be able to handle any funding in

excess of annual $1 billion it has requested. There simply

aren't enough research labs, experienced personnel or

adequate disposal and treatment facilities to go around.

Let me provide some illustrations of the kinds of

constraints which EPA itself has noted:

o Technical staff. One of the greatest
constraints to a rapidly increased Superfund
program appears to be the lack of available
technical staff, especially EPA project
managers and personnel with expertise in
groundwater hydrology.

o Lab Capacity. The Superfund program is
straining the capacity of laboratories because
of the amount and type of analysis required.

0 Safe Disposal Sites. The lack of safe disposal
sites has hampered the progress of the
Superfund program. The interim report to the
House Appropriations Committee found that many
states' geological structures are not conducive
to the construction of hazardous waste
landfills. In addition, public concern has
limited the construction of hazardous waste
landfills and has produced a growing reluctance
by some jurisdictions to accept hazardous waste
from other states or regions.
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o Professional Site Studies. Each site and
situation is different, resulting in different
problems. As a result, each site requires
unique engineering and construction plans.

These shortfalls, which impose substantial

restrictions on the efficient use of Superfund money,

will be increased dramatically by the new efforts under

RCRA. The serious health and safety concerns that could

flow from too much funding must be carefully reviewed by

Congress.

We fear that the pressure of available funds

will likely produce a tendency to spend, rather than to

spend wisely. Fueled by a much larger pool of available

funds and the expectation of recovery from industry

under § 107 of the Act, EPA will have less incentive to

maximize efficiency or quality.

It may also create new problems. The lack of

adequate treatment capacity leads to land disposal, with

the result that the contaminated wastes are again simply

moved from site to site. This is no solution, and in

fact perpetuates the precise problem by creating further

opportunity for spills and releases,. When Congress

amended RCRA in 1984, it banned land disposal under most

circumstances to prevent future problems. This will

produce competition among current generators and site

clean-ups for alternative treatment. The inability of
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current capacity to handle RCRA-waste quantities and

heightened Superfund cleanup will increase land disposal

because, as permitted by RCRA, generators will be able

to show the inability to obtain alternative means of

treatment. More land disposal means more chances for

future contamination.

The devotion of EPA resources necessary to

perform its RCRA tasks under the prescribed schedules --

which must be met if certain legislative hammers (like a

complete ban on land disposal) are to be avoided -- is

already expected to strain the Agency's technical

staff. There is concern that Superfund cleanup will be

relegated to secondary contractors whose inexperience

may be counterproductive. For example, EPA has

announced that if companies wish to contract with EPA

for site cleanup, they will be prohibited from private

contracts. The diminishment of skilled resources raises

serious questions about the efficiency and ultimate

success of all remedial efforts (both public and

private). NAM therefore recommends that the Fund be set

at an amount that EPA can efficiently manage. EPA

itself recommends a maximum level of $1 billion annually.

-8-
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II. NAM OPPOSES INCLUSION OF A
VICTIMS ASSISTANCE OR
COMPENSATION PROVISION IN SUPERFUND

The bill reported by the Senate Environment and

Public Works Committee, S.51, contains in Section 129 an

entirely new Federal program to provide medical insurance,

benefits and related costs to individuals who may have been

exposed to a hazardous substance and release. This provision

is of considerable-concern to NAM.

Section 129 provides for grants of not less than tl

million nor more than Wl0 million each for five to ten

demonstration "areas", together the grants may not exceed t30

million each year for fiscal years 1986 and 1987. Funding

for the program comes from general revenues. Eligibility as

"demonstration area" requires that individuals have been

exposed "to a hazardous substance and release," and the

Agency for Toxic Substances and Disease Registry (established

under Sec. 104(i) of CERCLA) has completed a study showing

the possibility that the area's population is at significant

risk of disease or injury.

The program to be established by Section 129

provides medical screening, examinations and tests; if no

symptoms have developed from "the exposure" a medical

benefits insurance policy will provide costs for medical

-9-
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screening, testing and examination. If symptoms exist or

develop, out-of-pocket medical costs are reimbursed. The

bill also provides for group medical benefits, insurance

policy, hospitalization, medical and surgical, subject to an

annual deductible of 9500.

This proposal warrants careful scrutiny by the

Committee because it would establish an entirely new right to

compensation from the federal government. It raises a number

of broad scientific, social, economic and legal issues that

deserve careful consideration, and which should not simply be

"tacked-on" to the Superfund cleanup program.

Moreover, this program is likely to seriously drain

the funds available for hazardous waste cleanup. Experience

with other such compensation schemes -- such as the Black

Lung Program -- reveals that once a right to compensation is

established, albeit on a limited scale, it is virtually

impossible to resist the pressure to expand the program.

Thus, in the midst of its consideration of huge budget

deficits, it can conservatively be said that Sec. 129 could

soon cost a whopping t2.5 billion per year. It can also be

said that such funds will not be used for the cleanup of

hazardous waste.

In light of the deficit, it is especially ironic

that such a novel and massive expenditure of federal funds

would be proposed without a clearly demonstrated need.

-10-
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The United States already devotes an enormous amount

of resources to persons requiring medical evaluation, medical

care or compensation for injury, disease or death from almost

any cause. This "safety net" has taken decades to construct

and consists of a vast array of remedies, including such

diverse elements as insurance coverage,-/ worker's

compensation, tort liability, no-fault administrative

remedies and publicly financed programs (e.g., Medicaid and

Medicare). Unless and until that "safety net" is shown to be

insufficient the expenditure of millions, if not billions, of

dollars on a demonstration program simply cannot be justified.

The demonstration program also raises serious

questions as to its scope. Although the program is

authorized at $30 million per year, there are numerous

factors to indicate it would be virtually impossible to limit

the program to that level. For example, once citizens

receive benefits and/or free insurance coverage, it will be

difficult, if not impossible to turn these benefits and/or

insurance off after two (or fie) years. As the amendment

I/ Insurance industry data reveals that
approximately 90% of American families have some form of
health insurance coverage.

-11-
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does not link coverage to exposure of a hazardous substance

at a waste site, millions of people who were exposed to

"hazardous substances" in their homes, schools, etc. would

likely seek coverage.

Further, the political pressure to expand the

program will be tremendous, regardless of the program's

merit. As one report has noted, previous experience with

compensation funds show that costs have escalated far beyond

initial intent. For example, the Black Lung Program was

established in 1969 to compensate coal miners for a single

disease (black lung) related to coal dust exposure. The

program was originally designed as a "one-shot" program to

terminate in 1976 at an estimated total cost of t350

million. Subsequent amendments expanded jurisdiction,

increased the number of illnesses covered and made the

program permanent. Dy 1981 the black lung program was paying

benefits to some 460,000 individuals, more than twice the

number of coal miners employed at that time. In addition, by

1981 beneficiaries had received ll.5 billion in benefits,

more than 30 times the initial cost projection. Similarly,

the Long:.horeman's and Harbor Workers' fund, amended 10

times, grew from t43 million to $355 million -- a 726 percent

increase from 19/.' to 1982.

Finally, just as it is never clearly stated what the

program is intended to demonstrate, there is a complete lack

-12-
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of specificity with regard to the criteria by which the

utility and effectiveness of the demonstration program will

be judged. This in itself indicates that it is viewed as-the

launching of a far larger and perpetual entitlements program.

Perhaps most importantly, the demonstration program

will divert the focus of Superfund. The primary purpose of

CERCLA is to assure the cleanup of abandoned or uncontrolled

hazardous waste sites that threaten public safety and the

environment. If Congress desires to create a medical

assistance program for individuals exposed to hazardous

substances -- whether or not associated with a site -- the

fiscal ramifications of this proposal require that the issue

be considered separately and thoroughly. Indeed, as

Administrator Thomas emphasized in his testimony to this

Committee last September:

"The notion of compensating a portion of one class of
people who may have been harmed through no fault of their
own and not compensating the rest of that class (not to
mention other classes) raises serious questions of social
equity. The threshold question whom we compensate and
who deserves the closest scrutiny by Congress beyond the
current debate over Superfund reauthorization."

In seconding the concern of Administrator Thomas,

NAM respectfully urges that this Committee not, in the

context of its consideration of Superfund, fund an entirely

new federal program that will divert significant resources

-13-



233

from the cleanup of the Nation's hazardous waste sites and

that could easily lead to a national health care program far

beyond the intent of the original provision.

CONCLUSION

Thus, NAM respectfully urges that this distinguished

Committee not provide any funding whatsoever for Section

129. We also urge that the authorization under Section

140(b) of S.51 be amended to substitute $5,000,000,000 for

$7,500,000,000 for the five fiscal-year period beginning

October 1, 1985.

-14-
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Senator PACKWOOD. Let me ask you both the same question. You
have heard the discussion this morning on the feedstock versus the
waste end versus the broadbased tax of some kind. In each case,
what is your preference? Both the Chamber and the NAM.

Dr. ALTER. Our members of the various committees have debated
this, and as of now they have come to no resolution. We have no
position. The point debated are similar to what has been said
today.

Senator PACKWOOD. Mr. Wallach?
Mr. WALLACH. Mr. Chairman, I think the NAM's response would

be effectively the same. As I understand it, the board of NAM will
again be considering this issue in great depth at its next meeting. I
can't say whether they will come to a recommendation or not,
though.

Senator PACKWOOD. It would be a great help to us, because my
hunch is that we are going to go beyond the administration's level
of recommendation and move much closer toward the Environment
Committee's recommendation. And if we start going that whole
route with the feedstock tax or a very heavy waste-end tax, my
hunch is you both have lots of members that would be relatively
adversely affected. In fact, you may be, just at the present level.
And it would be a help to us if both of your organizations had a
position.

Dr. ALTER. Senator, I would also suggest that the more you move
away from the EPA level, the larger the disagreement is likely to
come.

Senator PACKWOOD. The larger the what?
Dr. ALTER. The larger the disagreement among sectors of indus-

try. The more you move away from the $5.3 billion and go up to
whatever number, means the more money that has to be collected;
the more diverse the methods likely to be applied, the more people
who will be sitting in front of you and objecting. That is the sort of
problem we have run into.

Senator PACKWOOD. Maybe. My experience has been almost just
the opposite, though. If you have a very broad based generic low
tax, it doesn't stir overwhelming opposition. If we try to fund that
entire $7.5 or $6.5 or $5.5 billion with the feedstock tax, as the ad-
ministration suggested, the worse of the alternatives, that will gen-
erate immense specific opposition.

Dr. ALTER. It may also generate a lot of specific support from
those who say, "You missed me this time."

Senator PACKWOOD. No, that is not my experience. [Laughter.]
They may be happy that they are missed, but they won't come in

and go "phew, thank you; go ahead and load it onto the oil compa-
nies." They will say nothing, and the opposition will be immense
from those who are adversely affected, and I think a fair number of
economists will say this is devastating to our trade position, also.

Gentlemen, thank you very much. I appreciate it.
Now if we can have A. Blakeman Early, representing the Sierra

Club, and Martha Broad, representing the Natural Resource De-
fense Council.

Go right ahead, Mr. Early.
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STATEMENT OF A. BLAKEMAN EARLY, WASHINGTON
REPRESENTATIVE OF THE SIERRA CLUB, WASHINGTON, DC

Mr. EARLY. Thank you, Mr. Chairman. It is a pleasure to be here
this afternoon to testify before the-committee.

My testimony is also submitted not only on behalf of the Sierra
Club but Congress Watch, National Audubon Society, and the U.S.
Public Interest Research Group.

The current Superfund, we believe, Mr. Chairman, must be
greatly expanded. It is clear that the number of sites needing
cleanup is enormous, and EPA progress is wholely inadequate.

Estimates of the cost of the program have increased while the
Reagan administration proposes to continue the program essential-
ly at its current pace. But it is quite clear that the current pace of
the program as well as the goals are inadequate.

Mr. Chairman, I would like to submit for the record a new report
which will not be actually released until tomorrow that documents
just how inadequate the cleanup progress under the current pro-
gram has been. This report, prepared by the National Campaign
Against Toxic Hazards, found that 90 percent of the National Pri-
ority List sites will not receive long-term cleanup moneys during
the 5-year life of the current program.

In 1985, only 29 sites will receive long-term cleanup funding.
As soon as that is available, I would like to submit it for the

record, Mr. Chairman.
Senator PACKWOOD. It will be in the record.
[The report not available at press time.]
Mr. EARLY. We support a level of funding that would enable the

type of cleanup effort that would address many more sites in a
much shorter time. Under the Reagan program, it may take as
long as 30 years to address the most serious sites. And, Mr. Chair-
man, this is why we support H.R. 2022, the Sakorsky bill that was
recently introduced, which would raise and spend approximately
$11.7 billion over the next 5 years.

Obviously, should the Finance Committee choose to fund a pro-
gram at less than $7.5 billion authorized in the Senate Environ-
ment Committee bill or the Bradley bill, it is opting for the steady-
State approach recommended by the Reagan administration, and in
my view this will greatly disappoint the American public.

Turning to the various means of raising taxes, Mr. Chairman, we
believe that the bulk of the funds should be raised, continue to be
raised, from the existing feedstock taxes, but at a higher rate.

The chemical industry is currently one of the least taxed indus-
trial sectors in the country. We have not seen any evidence to indi-
cate that increasing feedstock rates on the order of what the House
passed last year will adversely affect the industry. All evidence in-
dicates that the profitability of these industries remains strong.

Nevertheless, Mr. Chairman, we recommend that the committee
examine the possibility of devising a tax on imported intermediate
chemicals to offset any possible impact that imports might be stim-
ulated by the increase of the feedstock tax.

We are very concerned about efforts to shift a substantial portion
of the revenue-raising burden to a broad based corporate tax. Not
only does this depart very widely from the pollute-or-pay principle,
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but the committee may find that such a tax ultimately is unaccept-
able to the Congress, and the result may be a very small Superfund
or no Superfund at all.

Similarly, we are concerned with shifts to a waste-end tax which
would create a system that is much less reliable from a revenue
standpoint and much more administratively complex.

We are especially concerned about shifting to a waste-end system
that has rates that may shift waste management activities to unde-
sirable forms of waste management such as deep-well injection.

There are many unanswered questions about deep-well, which
leads us to conclude that any tax system should not favor this man-
agement system.

In our view, the committee should not expect to raise more than
$300 million from waste-end taxes if it adopts such a system.

Let me point out, Mr. Chairman, that on page 3 of my testimony
at the very bottom there is omission of two words which would
need to be added to make the point, at the bottom of the page and
at the top of page 4.

Senator PACKWOOD. Excuse me. On the copy I have, the pages
are not numbered.

Mr. EARLY. It would be at the bottom of the paragraph entitled
"The Waste-End Tax Should Not be Made a Major Revenue
Source," the last line. There are two words missing. It should be"more than" to make the point in that sentence. We don't support
a waste tax that endeavors to raise "more than" $300 million a
year.

Senator PACKWOOD. All right. Thank you.
Mr. EARLY. Finally, Mr. Chairman, we oppose the continuation of

the Post-Closure Liability Fund that is in the current law. We be-
lieve that the current Post-Closure Liability Fund Program fails to
achieve the important goals of maximizing the care used by active
waste management site owners and providing a means for cleaning
up leaking wastes that are abandoned at some point way in the
future.

We do recommend that we return to this issue and design a
system that would accomplish those goals at a later time.

That concludes my testimony, Mr. Chairman. Again, thank you
for giving me the opportunity to appear today.

Senator PACKWOOD. Thank you. Ms. Broad?
[Mr. Early's written testimony follows:]
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My name is A. Blakeman Early. I am Washington Representative of

the Sierra Club. I appreciate the opportunity to testify before the

Committee on Finance.

THE MAGNITUDE OF THE SUPERFUND PROBLEM IS MUCH GREATER THAN WE THOUGHT

I will not dwell as long as I should on the scope of Superfund problems

but quite clearly the estimates of the cost and scope of the problem are

increasing at the same time that the Reagan Administration is attempting

to reduce the level of commitment to the program. The Reagan bill is

esentially designed to maintain the level of cleanup effort at current

levels. This is unacceptable. We believe that recent reports only

emphasize the need to expand the size of the Superfund program. This is

clearly what the American public is demanding. The Office of Technology

Assessment has Increased its assessment of the total cost of hazardous

substance release cleanups from $40 billion to $100 billion. The
General Accounting Office has increased its worst case estimate from $26
billion to $39 billion. This figure would cover the capital cost of

cleaning-up approximately 4,000 priority sites. Of course, a survey of

state hazardous waste officials found that as many as 7,000 sites may

need assistance.

We support a bill'recently introduced by Representative Jerry

Sikorski, H.R. 2022 that would greatly expand the number of sites and

how quickly such sites are cleaned up. It would raise $11.7 billion

over five years. Obviously, such a program would be far larger than

that proposed by the Reagan administration or the modest increases

provided in the bill reported by the Senate Environment Committee, S.

51.

THE FEEDSTOCK TAX SHOULD REMAIN THE PRINCIPAL REVENUE SOURCE

We believe that the oil and chemical feedstock tax should continue

to be the principal source of funding for Superfund. We also believe

that this can be achieved without a significant adverse impact on the

oil and chemical industries. The passage of H.R. 5640 by the Ways and
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Means Committee with rates that tripled on average the feedstock taxes

In present law indicates that the Ways and Means Committee, too,

believed little significant adverse impact would be felt.

Consider the following facts. First, the chemical industry is not

a very heavily taxed industry. Indeed, according to a study by the

Joint Tax Committee, in 1983 the chemical industry had the lowest U.S.

effective tax rate among 18 industries studied.

Second, all legislative proposals have contained a cap on the total

tax rate to ensure that rates will not exceed be too onerous. In H.R.

2022, 3 percent of the retail value of each chemical feedstock taxed.

Third, a study sponsored by ARCO, Inc. of the impact of rates in

H.R 5640 found the impact to create only a 2 percent reduction in

production, well within the margin of error for such econometric

studies.(See Attachment 1) The study did not even take into account
subsequent changes made in the House-passed version of H.R. 5640 that

excluded exported feedstocks from the tax. The Arco study found that

the empact of the increased tax on sales price of the stucied substances

to be no more than 2% for feedstock chemicals and .51 for their

derivatives.

Fourth, an increased tax on crude oil, even at $0.15 per barrel,""

represents only a .006 percent increase in price of a barrel of crude

oil, a cost that clearly can be passed on to crude oil consumers.

Fifth, the profitability of the companies currently contributing

approximately 70% of the feedstock tax remains high. (See Attachment 2).

We do strongly support the passage of effective provisions to tax,

at a comparable rate to the feedstock rate, imported intermediate

chemicals which are derived from taxable feedstocks. These chemicals
would escape taxation under current law. Clearly, it is important to

close this loophole, in order to preserve the competitive position of
domestically produced chemicals in the U.S. marketplace.
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OTHER REVENUE SCHEMES MUST BE RELIABLE

We are very concerned about efforts to shift the tax to other forms

of taxation. It nust be demonstrated that these tax proposals are

administerable, reliable, and politically feasible. For instance,

shifting the tax to a net receipts tax on all corporations both departs
from the "polluters pay" principle because it taxes industries that have

had nothing to do with the use or handling of hazardous substances.
Obviously, these industries will fight to avoid shouldering the

Superfund burden. They may even work to minimize the size and scope of
the Superfund program, which would be an unfortunate outcome. It would

be a major tragedy for the Committee to shift from the feedstock
approach to a broad-based corporate tax approach only to have such

provisions cause defeat of the superfund legislation.

We can not pretend to be tax experts and evaluate every possible

variation of a broad-based corporate tax dedicated to Superfund. Quite

clearly, though, approaches such as proposed by Senator Bentsen in S.

957 raise concerns about creating a large administrative burden by

taxing a very large number of tax payers. We will support any

reasonable tax that will reliably provide funds needed to greatly expand

the current Superfund Orogram as is provided in H.R. 2022. But we can
not support a new tax approach that is politically unreliable , yet

falls to create a much larger program.

THE WASTE-END TAX SHOULD NOT BE MADE A MAJOR REVENUE SOURCE

A shift to the waste-end tax would substitute a much less reliable

tax scheme for the highly reliable one in current law, because we cannot

accurately assess the amounts of waste currently generated. For example,

the most recent survey done for EPA provides an estimate that is only

accurate within + or - 50 percent, with a degree of confidence of 95

percent. We therefore do not consider it wise to shift in a major way
to an unpredictable tax base. We do not believe that revenues of
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approximately $300 million can be dependably raised thorugh a waste-end

approach.

Proposals to shift to the waste-end tax really do not shift the tax

burden away from the chemical industry. As I noted above, the chemical

industry generates 86 percent of hazardous waste currently regulated.

This fundamental fpct is reinforced by a CMA analysis of the

Administration bill's waste-end tax. It found that two companies pay

over 50 percent of the tax, six companies pay over 76 percent of the

tax, and thirteen companies would pay over 90 percent of the tax.

In addition, the waste-end tax is only applicable to wastes which

EPA identifies in accordance with RCRA. EPA has been under tremendous

pressure to de-list wastes it has already identified and minimize the

number of additional wastes it adds to the hazardous list. This

pressure sparked the passage of provisions in the RCRA amendments passed

last year which require EPA to more aggressively list wastes and to

narrow EPA's ability to de-list hazardous wastes without public review.

An imposition of a waste-end tax merely adds a new set of financial

stakes to the regulatory stakes associated with the listing or

de-listing decision. Thus, the waste-end tax and the RCRA amendments

work against each other.

Finally, we will not support waste-end proposals, such as those in

the Reagan and Bradley bills, provide rates that favor deep-well

injection. It is paramount that waste-end tax rates not encourage the

use of any particular management technique. Favorable rates for

deep-well injection could result in the encouragement of a new

generation of underground Superfund sites. As my colleague Ms. Braod

will describe in detail, we levieve that the safety issues associated

with deep-well injection have not been satisfacotrily examined or

answered. Deep-well injection poses health and environmental threats

because of our limited knowledge of the impact of waste's movement under

pressure in the undergournd strata, our concerns regarding the adequacy

of regulation, and the fact that once wastes have ben injected, they are

Impossible to recover. In S. 596, the $50 dry weight alternative tax is

calculated on the assumption that 6% of the volume of deep-well disposed
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wastes are in fact hazardous, thus providing what the Chemcial

Manufacturers Association contend is a "fair" share of the revenue.

However, a recent survey conducted for CMA indicates that undergound

injection wastes may contain only 4%solids, thus substanially decreasing

the revenue contribution from this activity. It is by no means clear

that the "wet weight" rates in S. 596 do not also favor deep-well

disposal, when the cost of disposal is taken into account.

The Bradley bill also does not tax hazardous wastes that are

treated as part of a wastewater treatment system. We have serious

concerns that such a scheme might promote the additional use of such

systems which are by no means free of impact on health and the

environment. Industrial wastewater systems typically use impoundments,
the majority of which are unlined, which clearly can cause serious

contamination problems. For this reason the approach found in the
Mitchell-Chafee bill, S. 955, avoids the problem of creating a favorable

incentive to use wastewater treatment in lieu of other

management options,

Should the Finance Committee choose to adopt a waste-end revenue

proposal, we urge it to choose one the focuses on raising revenue and
which does not create biases in favor of a waste maagement option we may

later regret.

THE POST-CLOSURE LIABILITY FUND SHOULD BE ELIMINATED

The Post-Closure Liability Fund (PCLF) was enacted as part of

Superfund in 1980 without any serious debate or discussion. The House

was forced to accept the Senate provisions as part of a compromise

package enacted during the lame-duck session. The original concept was
to provide a source of funds for cleanup and damages arising from leaks

which occur from sites that have already closed and the owner has
disappeared or is Insolvent. The PCLF relieves site owners-who may in

fact be solvent and available-from liability five years after the site

is closed. In the site owner's place is a fund which in all likelihood
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is far too small 
t
o cover all potential liabilities. We believe ttat

those who may be exposed to hazardous substances which have leaked from

closed sites many years hence are worse off under th PCLF prcgrar tnar

they are under existing law. Here are a few of the flaws in tne PCLF

program:

1) EPA's regulations are currently inadequate. They provide '!:e

assurance thot sites will not leak after closure. Tre tr&rsfer

of liability from the owner to the PCLF eliminates the best

incentive the owner has to manage wastes more safely thar. EFA

requires.

2) It is impossible to determine how many sites will ultimately

leak and the amount of cleanup and compensation funds that will

be needed. To the extent that the PCLF is under-funded, land

disposal, the least desirable option, is subsidized relative tc

more desirable alternatives.

3) Although all sites will contribute to the PCLF, only those that

do not leak within five years of closure can transfer liabil1y.

Those that do leak within five years and do not qualify to use

the PCLF have had needed funds diverted to sites which may not

pose problems for many years. Where do the victims of these

sites turn?

4) States will be delegated supervision of closure operations. Yet

these states will bear no responsibility for letting an

inadequate site transfer liability to the PCLF. Indeed, they

may have an incentive to transfer liability for as many site: as

possible to avoid paying for future cleanups using out-of-state

funds.

The PCLF program is fatally flawed. We urge the Committee to let

it die. Currently operating sites will not qualify for some time,

because EPA has issued few final permits. If the Committee feels

compelled to revisit the issue in the future, it could do so without tre

burden of an existing "lame duck" program.
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-ATTACHMENT 1 - A

EXHIBIT C.4
OUTPUT OF THE PETROCHEMICAL TRADE MODEL

PETROCHEMICAL IRADE MODEL
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ATTACHMENT I - B

EXHIBIT C.4 count. )
OUTPUT OF THE PETROCHEMICAL TRADE MODEL
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ATTACHMENT 2

1 any arguments are made against expanding the Superfund feedstock tax because
of the negative impact doing so ixuld have on -xxpanies currently contributing
through that tax. The follcing table lists the tax rate front 1981 through 1983
for the companies nmi paying approximately 70% of the petrocIdmical feedstock
tax.

Amoco
Arco
Dw: Chemical
Exxon (Chemical)1
Gulf
tbbil
Sun
Shell
Texaco
Union Carbide
Dupont/Conoco2

1. Tax rate and profit
2. Tax rate and profit

a subsidiary

Tax Rate 1981-1983

16.8%
18.7%

-28.7%
27.5%
10.7%
13.1% -

16.3%
26.7%

- 3.4%
-11.4% -
- 5.1%

Profit 1981-1983

$5.5 billion
$7.3 billion
$776 million
$9.4 billion
$2.5 billion
$3.1 billion
$2.96 billion
$8.1 billion
$1.7 billion
$613 million
$2.6 billion

figures are for Exxon Corporation as a %&xhle
figures are for Duront, of which Conoco is =,7

Source for tax rate and profit data: Corporate Incore Taxes in the Reagan
Years,: Citizens for Tax Justice, October 1984.
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STATEMENT OF MARTHA BROAD, RESOURCE SPECIALIST, NATU-
RAL RESOURCES DEFENSE COUNCIL, INC., WASHINGTON, DC
Ms. BROAD. Thank you.
M name is Martha Broad. I am a resource specialist with the

Natural Resources Defense Council, Wendy Gordon, a science asso-
ciate in our New York office also contributed to the statement that
I will present today.

We appreciate this opportunity to share our views on the type of
funding mechanisms which should be incorporated into a reauthor-
ized Superfund Program.

This committee must soon make some critical decisions regard-
ing how much funding the Nation's hazardous waste cleanup pro-
gram will receive and through what taxing mechanisms these
funds should be delivered.

It is our position that the Superfund Program should be enlarged
to at least $11.7 billion over the next 5 years.

The funding of the program is in effect the horse that pulls the
Superfund cart. A high level of funding can enable the program to
move forward quickly and efficiently. According to EPA's own esti-
mates, an $11.7 billion Superfund will be needed to address a list of
1,800 NPL sites, and more recent GAO and OTA estimates go much
higher.

In addition, whatever funding mechanisms are adopted must be
proven predictable and stable. The current feedstocks tax has thus
far proven to be reliable and easily administered.

A number of proposals in the House and Senate reduce, in vary-
ing degrees, our reliance on a feedstock tax and add a waste-end

-tax on the generation, treatment, storage, or disposal of wastes.
NRDC in the past has expressed its concern that a waste-end tax

may pose a number of problems. According to EPA's 301 Report, no
model exists to precisely estimate a waste generator's potential re-
sponse to a tax on the generation of hazardous wastes, although a
model does exist in relation to a feedstock tax. In addition, no
model has been developed to predict the ability of a waste-end tax
to achieve its revenue target.

However, despite the complexities of devising a workable taxing
scheme, the lack of necessary data, and the record of shortcomings
in existing tax systems, if this Congress does decide to enact some
form of a waste-end tax, we strongly urge that:

First of all, a flat tax on the various disposal methods be adopted
at this time which does not encourage underground injection of
wastes;

Second of all, no more than 10 percent of revenues be derived
from a waste-end tax;

And third, a wet weight rather than a dry weight be used as the
unit of taxation under a waste-end taxing scheme.

NRDC strongly opposes adoption of waste-end proposals which
incorporate a type of degree of hazard 'ax on disposal methods-
meaning that taxing underground injection at a lower rate, as has
been proposed in both the House and the Senate, we believe would
be ill-advised at this time, for several reasons:
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First of all, considerable uncertainty surrounds the potential for
injected hazardous wastes to be adequately isolated in the subsur-
face strata into which they are injected and intended to remain;

Second, considerable quantities of hazardous wastes are already
being disposed by this method. Sixty percent of all wastes are dis-
posed through injection;

Third, it is a method that is far less regulated than any other
hazardous waste disposal method and, as a consequence, far cheap-
er;

Last, some wastes streams are likely to be shifted from one inad-
equate land-disposal method to another, instead of being treated
and rendered nonhazardous or being destroyed in an environmen-
tally safe fashion. This behavior undermines what seems to be the
principal goal of the waste-end tax, which is to encourage the
proper treatment of our wastes.

NRDC therefore recommends that, if a waste-end tax is adopted,
that it be based on a flat-tax scheme that does not attempt to dif-
ferentiate between disposal methods based on their degree of
hazard. According to agency analysis, the flat-tax scheme shows
some promise in being able to generate reliable revenues.

We also urge that if adopted, a waste-end tax should not be
relied on for more than a small portion of the total revenues in-
tended to be generated. No more than 10 percent of revenues
should be raised by waste-end taxes.

Finally, NRDC urges that, if a waste-end tax is adopted, a wet
weight rather than a dry weight be used as the unit of taxation. As
EPA has found, a dry weight may be more difficult to administer
than a wet-weight tax and, moreover, it is less reliable and pro-
vides the opportunity for waste manipulation for the purposes of
tax reduction or avoidance. And in addition, a dry-weight taxing
mechanism is likely to have adverse environmental effects by fur-
ther encouraging underground injection, a disposal method which,
as noted previously, involves serious unanswered questions regard-
ing future damage of ground water.

Thank you, Mr. Chairman.
[Ms. Broad's written testimony follows:]
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This testimony is presented on behalf of the Natural

Resources Defense Council, Inc. (NRDC), a non-profit environ-

mental organization with over 45,000 members working to protect

human health and the environment from the hazards posed by toxic

subtances released into the air, land and water. We appreciate

this opportunity to present our views on the reauthorization of

the Comprehensive Environmental Response, Compensation and

Liability Act ("Superfud"), particularly with regard to funding

mechanisms.

Reauthorization of Superfund, the hazardous waste site

cleanup law, is one of NRDC's top priorities this year, and we

look forward to working with Congress towards strengthened

legislation in the coming months. Of principal concern is that

the Superfund program receive adequate funds generated using a

reliable funding mechanism. These are the tools with which

Superfund is to achieve its primary goal, that of responding to

the need for clean up at the thousands of sites that presently or

may in the future blight our environment and threaten public

health. Any proposals that could compromise an adequate and

fully reliable funding base should not be seriously considered.

The Superfund Program Should Be Enlarged To At [.east $11.7
Billion Over the Next Five Years

In four and a half years, EPA has spent almost $1.6 billion

to clean up only six sites. It is clear that a much larger

Superfund is required to effectively address the hundreds of

sites on thu Agency's proposed National Priorities List (NPL).
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Last December, EPA issued the "301 Report," mandated by

Congress. According to the Agency's own estimates, an $11.7

billion Superfund will be needed to address a list of 1,800 NPL

sites. 1 More recent estimates go much higher. The General

Accounting Office (GAO) now estimates that the number of priority

sites could grow to over 4,000 and that the federal cleanup costs

could go as high as $39.1 billion. 2 The Office of Technology

Assessment (OTA) recently released a study which points out that

it could take EPA decades to clean up 10,000 possible priority

sites at a cost of $100 billion.
3

In light of these estimates, a substantial increase over

present funding levels is mandatory. We urge that

at least $11.7 billion,as estimated by EPA, be allocated to

finance cleanup over the next five years.

The Superfund Proqram Must Raise Both a Predictable and A

Reliable Amount of Money

A tax on the "feedstocks," or raw materials used in chemical

1 Section 301(a)(1) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980: A Report
to Congress on the Environmental Protection Agency's
Experience with Implementing Superfund," U.S. EPA, December
1984, p. 7. Hereinafter cited as "301 Report."

2 Testimony of Milton J. Socolar, Special Assistant to the
Comptroller General, before the Subcommittee on Commerce,
Transportation, and Tourism of the House Committee on Energy
and Commerce, March 7, 1985.

3 "Superfund Strategy: Summary," Joel S. Hirschhorn, Project
Director, Office of Technology Assessment, March 1985, OTA-
ITE-253.

48-076 0 - 86 - 9
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production, currently generates 87.5% of the cleanup fund. This

tax has thus far proven a reliable source of funding, and is

easily administered. moreover, it places the financial burden on

those industries tnat produce the vast majority of substances

being found at Superfund sites. A number of proposals in the

House and the Senate reduce, in varying degrees, our reliance on

the feedstock tax, and add a "waste-end" tax on the generation,

treatment, storage or disposal of waste. NRDC has in the past

expressed its concern that a waste-end tax is an unreliable

mechanism for generating the revenues necessary to finance

Superfund cleanup efforts. The experience of states utilizing

waste-end taxes, as documented by the GAO 1 and an EPA study, 2

demonstrates that waste-end taxes are difficult to administer, do

not generate the revenues anticipated, have not been shown to

obtain the objective of encouraging alternative disposal prac-

tices, and may in fact increase the incentive to illegally

dispose.

Moreover, establishing a waste-end tax poses a number of

problems. One, no model exists to precisely estimate waste

generators' potential response to a tax on the generation of

hazardous waste, such as exists to predict changes in prices and

1 General Accounting Office, State Experience With Taxes on
Generators or Disposers of Hazardous Wastes, GAO/RCED-84-
146, May 4, 19U4.

2 U.S. Environmental Protection Agency, A Survey of State
Experiences With Waste End Taxes, Office of Policy
Analysis. Washington, D.C., September 1984. Hereinafter
cited as "State Superfund Report."
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levels of feedstocks resultiitg from a feedstock tax.1 Two, no

model has been developed to predict ability of waste-end tax to

achieve its revenue target. 2 For either of these models to be

developed and yield reliable information, more data needs to be

generated on the production and decision-making process that

affect the supply of and demand for various products; the

sensitivity and elasticity of demand for final products to

changes in the prices conditioned by a waste-end tax; the extent

to which a waste-end tax would fall on the same industries as the

feedstock tax; and the degree to which a waste-end tax would

create incentives to reduce overall volume of waste generated.3

Thu financing mechanism in the present law has worked well

to generate a reliable income stream to support Superfund cleanup

activities. By all estimates, the cleanup task ahead is so great

that a dependable source of funding is an absolute necessity.

Faced with thu prospect of many expensive cleanup operations

during the next several years, waste-end proposals that threaten

a less than fully reliable funding base should not even be

seriously considered at this time. We are also concerned that

proposals for complicated changes to the Internal Revenue Code at

a time when our entire tax system is being reconsidered could

result in a slowing of the reauthorization process precisely when

the need for rapid Congressional action is most pressing. This

1 301 Report at 5-21.

2 Id. at 5-28.

3 Id. at 5-22, 37, 38.
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Congress should ins tead move expeditiously to reauthorize the

proven and dependable funding mechanism created in 1980 so that

EPA and the states can proceed with the job.

If, despite the complexities of devising a workable taxing

scheme, the lack of necessary data, and the record of

shortcoanings in existing state waste-end tax systems, Congress

decides to enact some form of a waste-end tax to support the

Superfund, we strongly urge that:

(1) a flat tax on the various disposal methods rather than

a degree-of-hazard tax be adopted at this time which

does not encourage underground injection of wastes;

(2) no more than 10% of revenues be derived from a waste-

end tax; and

(3) wet weight rather than dry-weight b., used as the unit

of taxation under a waste-end taxing scheme.

According to EPA, a waste-end tax could be established today

that did not attempt to differentiate between disposal methods

according to the "degree-of-hazard" they are predicted to pose,

but instead applied a flat tax on all disposal methods.1 The

Agency believes that the data derived from the recent survey on

hazardous waste generators and treatment, storage and disposal

1 301 Report. at 5-56.



255

facilities provides an adequate basLs for establishing a flat

tax. 1 Addicional data, however, are required to support th,

development and implementation of an incentive-based degree-of-

hazard tax.2

NRDC strongly opposes adoption ot a degree-of-hazard taxing

scheme. At present, in the absence of necessary but unavailable

supporting documentation, such an approach could have unintended

adverse results. By assigning lower tax rates to certain

disposal methods, such as underground injection, the impression

that these are better disposal methods is advanced, even though

no such comparative risk analysis hds ever been undertaken. As a

consequence, some waste streams are likely to be shifted from one

inadequate land disposal method to another, instead ot being

treated and rendered non-hazardous or being destroyed in an

environmentally safe fashion. This behavior undermines what

seems to be the principal goal of the waste-end tax which is to

encourage the proper management of our wastes. In this

connection we would also note our continuing belief that it is

more prudent public policy to create incentives for behavior

changes through the organic provisions of RCRA anid CERCLA rather

than to attempt to raise the standard of conduct of disposers

through an inherently complex and difficult to administer taxing

1 Westat, Inc., Final Report, National Survey of Hazardous
Waste Generators and Treatment, Storage, and Disposal
Facilities Regulated Under RCRA in 1981. Prepared for U.S.
Environmental Protection Agency, Office of Solid Waste.
Washington, D.C., 1984.

2 301 Report at 5-56.
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scheme. The Superfund tax should provide reliable and adequate

funds for all cleanup response actions. Schemes that work

against this effort undermine the principal function of the Fund.

NRDC would alto like to emphasize that taxing underground

injection at a lower rate, as has been proposed in both the House

and the Senate, would be ill-advised at this time for several

reasons: (1) considerable uncertainty surrounds the potential for

Injected'hazardous wastes to be adequately isolated in the

subsurface strata into which they were injected and intended to

remain; (2) considerable quantities of hazardous waste aru

already being disposed by this method; and (-) it [s far less

tightly regulated LItan any other hazardous waste disposal method,

and as a consequence far cheaper.

NIDC therefore recommends that if a waste-end tax is adopted

that it be based on a flat tax scheme that does not attempt to

differentiate between disposal methods based on their degree-of-

hazard. According to Agency analysis, the flat tax scheme shows

some promise in being able to generate reliable revenues.

Vle also urge that, if adopted at all, a waste-end tax should

not be relied on for more than a small portion of the total

revenues intended to be generated. No more than 10% of revenues

should be derived using a waste-end tax and the remainder should

come fromn the more reliable and proven feedstock tax.

Finally, NRDC urges that wet weight rather than dry weight

be used as the unit of taxation under the waste-end Laxing

structure. As an EPA study found, dry weight may be more
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difficult than wet weight to administer as st ura: .f

Moreover, it is less reliable and provioe:s Ltl .i j .

waste manipulation for the purposes of tjx rd,. t.

avoidance. In addition, a dry-weijat ti1t,r"j

to have adverse enviromental et ..ct t,1 irt ii,,:

undortjround inject ion, a disposal Imeth,1 wtfa, ,

previously, involves serious unanswered ,;u.sti i.

damage to groundwater. Specifically:-2

(1) Dry weight would I have to e ,et . .. t 

water weight of the wastv ot its ,

solids content tax basis woald mZke ?.,1 ;..

solvents tax exeinpt, wher as a Jtm .i

would require fairly sophisticated .t .

determine the non-water portion of t.:

(2) Wastes could be mixed t-je;thez r . .

to reduce tax liability, anj I1? ,,z 'i"%

verify taxes owed. Such ie,.ti'. t

when there are hioh dif tret),iA t .

disposal metho' and especially :..

into an underground iajectio!. -

sampled.

I Pope-Reid Associates, "'Ict Cf
Basin," prepared for Office ot Polic'/ A,.t.-
Environmental Protection Aga±ncy, t,. .

2 301 Report at 5-73, 74.
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(3) Mistakes in calculating dry-weight could contribute to

significant revenue losses.

(4) The dry-weight of a waste could vary significantly

from shipment to shipment, requiring frequent waste

sampling and analysis to calculate the proper tax

liability.

(5) EPA currently has no standard procedure for testing

for dry-weight, whereas they do for wet-weight. A

wet-weight tax would eliminate need to develop and

implement testing protocols for dry-weight which could

have to be incorporated in implementing regulations.

Wet-weight, on the other hand, is a common tested measure,

frequently used by waste management facilities to maintain

records and report information to EPA. Consequently, using a

wet-weight Lon basis would reduce or eliminate a number of

factors that could contribute to errors in calulating the tax.

There is no good reason at this tine to establish a system so

complex, prone to difficulties, and vulnerable to abuse that it

is likely to be ineffective for any purpose of CERCLA.
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Conclusion

In recognition of the great need for a significant-sized and

reliable income stream to support Superfund cleanup activities,

NRDC urges Congress to xeauthorize CERCLA with a Fund in excess

of $11.7 billion over the next five years, and with an effective

and predictable funding mechanism. To this end, wL would

discourage the adoption of an unproven and unreliable waste-end

taxing scheme to finance, even in part, the cleanup efforts. If,

however, Congress intends to adopt a waste-end approach, no more

than 10% of tutal revenues should be expected front such a scheme,

a flat tax on the various disposal methods rather than a degree-

of-hazard should be imposed and wet weight rather than dry weight

should be the unit of taxation used.
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Senator PACKWOOD. Mr. Early, let me be sure I understand. You
are recommending a fund level of about $11.7 billion, right?

Mr. EARLY. That is correct.
Senator PACKWOOD. Which would be funded almost totally by a

feedstock tax?
Mr. EARLY. The proposal in the Sikorsky bill would be a combi-

nation of feedstock taxes, waste-end taxes, and general revenues.
Senator PACKWOOD. But your preference is for a feedstock tax

alone?
Mr. EARLY. Well, I think if the program is a larger program, it is

realistic to expect you are going to have other revenue sources. If
the program is a smaller program, we see no reason to shift away
from a feedstock tax exclusively.

Senator PACKWOOD. Well, small is all relative. The program at
the moment is only $1.5 billion over 5 years, and the feedstock tax
is about $300 million a year. Even if we did nothing and go to the
Administration's program, you are talking about coming close to
quadrupling the feedstock tax.

Mr. EARLY. That's true.
SenatQr PACKWOOD. And if we go to the Senate Environment and

Public Works Committee, you are talking about, at 7.5, you are
talking about quintupling it. And if we go to your figure, you are
talking about an immense increase.

At what stage would you say the increase is sufficiently great
that we should start thinking about other-I don't mean alterna-
tive, but other-sources of revenue?

Mr. EARLY. I think that you could raise, by increasing substan-
tially the oil feedstock tax and the organic and inorganic chemical
feedstock tax. Oil-you could go up to, say, 15 cents a barrel.

Senator PACKWOOD. From its present point, 7.9?
Mr. EARLY. Right. On the average you could triple the rates for

the organic and inorganic chemical feedstocks, which was what was
done, for instance, in the House bill last year and is substantially
adopted in the Sikorsky bill, and raise around $9 billion. I think it
would raise around $9 billion just that way alone.

Senator PACKWOOD. It would. What you are saying is not only by
in large limit it to the feedstocks but very specific feedstocks, if you
are going to a 15 cent a barrel tax on oil.

Mr. EARLY. That's true. Now, obviously the program in the
House version is broader in terms of it is a much larger program
than the one recommended by the Reagan administration.

Senator PACKWOOD. Ms. Broad, do you want to comment on the
same question?

Ms. BROAD. Well, Senator, we do agree with the Sierra Club and
the other organizations which have signed on that a feedstock tax
should be the primary source of funding of the program, because it
is a proven reliable source.

Senator PACKWOOD. Well, it's a proven reliable source at $300
million a year.

As you sat through the testimony this morning and even the tes-
timony of Dr. Nordhaus, what about this argument that we are
going to have a tremendous trade problem? If you are talking
about a feedstocks tax with any place from a 400 to a 1,000 percent
increase, what happens?
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Mr. EARLY. Well, I would like to address, and my testimony spe-
cifically does address, the study to which Mr. Nordhaus testified. I
addressed this subject last year as well.

An interesting aspect about the way the study was conducted is,
they looked at the impact of the rates of the Energy and Commerce
past bill, which was roughly a tripling of the rates. And the study
found that the impact on production was perhaps 2 percent for
some of the feedstocks and less than 2 percent for some of the in-
termediates derived from those feedstocks.

So then the study went on to say,
Well, let's do more than triple. What happens if you multiply the feedstock tax by

an order of magnitude of 5 or 10 times the current level? Then look at the economic
chaos that is created.

In fact, they created a strawman.
The data in that study does not indicate that a tripling would

have an impact which I believe exceeds the margin of error in the
kind of economic metric model that was utilized in the study. I
mean, 2 percent-you are talking about a very broadbased study. It
is very hard to tall whether that is a totally accurate number.

Senator PACKWOOD. On this issue I can put you in bed with the
Treasury Department, at least. If we are going to increase the reve-
nues, you and Treasury agree they ought to be feedstock increases.

Mr. EARLY. Well, there are some very interesting aspects about
it. We think also that the Treasury is on the mark in terms of how
to design a waste-end tax, too. Where we part company, obviously,
is in the amount of money that is needed to be raised.

The interesting aspect about the administration's position is that,
while they are very big fans of supply-side economics, they are not
in favor of a supply-side Superfund Program. We believe if you
could put more money in the program, that that money would be
very effectively spent, and that those members of the public who
are currently being affected by the Superfund sites would definite-
ly assure that those money were spent.

Senator PACKWOOD. Ms. Broad, any last comment?
Ms. BROAD. Yes, Senator. Let me add that we do support the idea

that a greater number of feedstock chemicals shall be taxed and
contribute to the fund.

Senator PACKWOOD. Thank you both. You have been very patient
waiting all morning. I appreciate it, and thanks so much.

Mr. EARLY. Thank you, Mr. Chairman.
[Whereupon, at 12:57 p.m., the hearing was concluded.]



SUPERFUND REAUTHORIZATION

FRIDAY, APRIL 26, 1985
U.S. SENATE,

COMMIrrEE ON FINANCE,

Washington, DC.
The committee met, pursuant to notice, at 9:30 a.m. in room SD-

215, Dirksen Senate Office Building, Hon. Robert Packwood (chair-
man) presiding.

Present: Senators Packwood, Roth, Chafee, Heinz, Wallop, Grass-
ley, Bentsen, Baucus, Bradley, and Mitchell.

The CHAIRMAN. The committee will come to order, please.
This is the second of 2 days of hearings on the subject of the Su-

perfund. And our first witness today is Congressman James Florio,
with whom I have worked on a good many matters over the years,
and who has been one of the leaders in the fight for the creation
and for the extension of Superfund legislation.

Jim, it's good to have you with us.

STATEMENT OF CONGRESSMAN JAMES J. FLORIO, U.S.
REPRESENTATIVE, STATE OF NEW JERSEY

Mr. FLORIO. Thank you very much, Senator.
In the interest of conserving the committee's time, I have a full

statement that I would like to put into the record, and I will ex-
cerpt from it and bring out what I think are the relative points.

The CHAIRMAN. The statement will be in the record in full.
Mr. FLORIO. I think everyone knows by this time that the very

important program, Superfund, which was created in 1980 for the
authorization and the funding and the authority to deal with the
toxic waste dumpsites that we have in this Nation in great
number, will expire on October 1, 1985. And yet we also realize
that only a small amount of the anticipated work that was to have
been done had, in fact, been done.

Few imagined the actual scope of the national funding needs
that we now imagine are going to be required to complete that job.
In the first few years of EPA's existence, I think it's fair to say
that the gross mismanagement of the program has resulted in
many of the problems that we still face today.

However, there has been much improved data nature of the sites
which must be cleaned up lead any objective observer to the con-
clusion that there is a significantly expanded funding level for Su-
perfund over the next 5-year period that is going to be required.

I would call to your attention an article in today's New York
Post on page 2 that has contained in it a study that concludes that

(263)
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only 16 percent of the total Superfund moneys have been used for
remedial cleanup work over the past 41/2 years.

I think there are some basic statistics that we should be aware
of.

The CHAIRMAN. Congressman, let me make one correction. I saw
it in the Washington Post, and you said the New York Post.

Mr. FLORIO. I stand corrected. The Washington Post. [Laughter.]
And I also note that there is a substantial difference there.
At any rate, the study, which was done by the National Cam-

paign Against Toxic Hazards, contains the fact that less than 10
percent of the 800 sites, approximately 800 sites, on the national
priorities list-and they, of course, are the only sites that can be
cleaned up under Superfund of the 22,000 plus sites that do exist in
the Nation-that the study shows that only 10 percent will receive
any moneys for actual cleanup during this first 5-year period. EPA
expects to place at least 2,200 sites on the national priorities list
exclusively for cleanup. The national priorities list, of course, being
those sites that are categorized as imminent and substantial dan-
gers to people's health and the environment. GAO, in an independ-
ent study, has suggested to us that EPA is being extremely con-
servative. They anticipate that the national priorities list site in-
ventory will go to 4,000 sites rather than 2,200. Others say that
GAO has been conservative, and that it will go bigger than this
4,000.

Be that as it may, the list of problem sites is growing very, very
rapidly. EPA says that the Federal Government's environmental
costs for the rest of the sites that they expect to place on the na-
tional priorities list would run as high as $23 billion for the likely
midrange of $11.7 billion to get them cleaned up.

GAO, once again, disagrees with EPA's estimates, telling us that
the Federal Government's share of cleanup costs could be as high
as $39 billion. Many independents organizations-the National
Governors Association-talks about committing between $9 and
$12 billion over the next 5 years. Environmental groups go up to as
high as $20 to $30 billion. The National Chemical Manufacturers
Association has endorsed funding levels of $4 to $5 billion although
they acknowledge that to have cleanup of the listed sites at that
financial amount will entail 30 years to clean up the sites that are
on the national priorities list. That is something that I think most
of us feel very uncomfortable with telling-the American people
that it's going to take 30 years to cleanup the priority sites, and
therefore the Congress, I don't think, has been supportive of that
minimal level of funding.

I'd like you to keep in mind that Superfund must support several
activities in addition to the basic cleanup activities of the statute.
None of these essential activities were included in the cost esti-
mates that I previously mentioned.

For example, the fund must support the administration of the
basic Superfund Program. The fund is also required to pay for
emergency relief and removal action in cases where site contami-
nation is threatening to the health of citizens in the surrounding
communities. And, certainly, no one would dispute the appropriate-
ness of that statutory mandate.
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Finally, the States have implored us to offer them some relief in
the important area of long-term operation and maintenance of the
finished sites. That is to say that a good number of these sites end
up being encapsulated and that someone is charged with the re-
sponsibility of monitoring and maintaining those encapsulated sites
for prolonged periods of time, sometimes as long as 20 years. As of
now, that is 100 percent the responsibility of the States. That can
become a very substantial number. I offer to you as an example,
Prices Pit, which is a site in Atlantic City. The initial remedial
work for the Federal Government, with a Federal share of 90 per-
cent and a State share of 10 percent, comes to about $11 million.
The long-term operating and maintenance cost, which is 100 per-
cent State, will have to be conducted at the rate of $1 million for
about 20 years. So, in this instant the breakdown is clearly to the
detriment of the States under the existing system that we have.

Your sister committee, the Ways and Means Committee, to give
you some sense of the priorities out of a committee that is legiti-
mately regarded as very frugal with the taxpayers' dollars, last
year when our committee bill was referred to it, our committee bill
was referred to it at the rate of $9.5 billion. The Ways and Means
Committee had extensive hearings and much to the surprise, and I
suspect regret, of some of the industry people, increased the alloca-
tions up to $10.1 billion. And that, of course, was the bill that was
brought to the House floor and was passed by an overwhelming
margin. And, again, it was because of the expertise of the Ways
and Means Committee. It felt that $9.5 billion was not enough and
that $10.1 billion came closer to being able to serve the authorized
functions contained in our bill.

The final bill approved by the House last year supported the pro-
gram through two basic sources-a continuation of the current
feedstock tax system, that is, the system upon which we tax those
materials which are the chemical building blocks out of which all
of our toxic waste are derived. Second, there was an authorized ap-
propriation from general revenues. Under the House bill, each cov-
ered chemical and metal feedstock substance would be taxed at an
average of 3 percent of the sales price. All individual tax rates are
capped at $30 per ton so that a substance's relatively high sales
price does not produce an inordinately high tax rate. Imported
feedstocks are taxed at the same level. Exported feedstocks are not
taxed. And I think that's a very important point -and I want to
come back to it in a minute.

One other point about funding mechanisms deserves particular
mention. The administration's Superfund proposal that was sub-
mitted to us not too long ago contains a fundamental departure
from the approach we have historically used in calculating reve-
nues for Superfund. It assumes that some $800 million of reauthor-
ized funds will be supplied primarily by actions to recover penalties
and costs from private parties and those who are found liable for
creating specific sites. In other words, the funding level raised by
the taxes in the administration's proposal is only $4.5 billion over
the 5-year period. And the total funding level is only raised to $5.3
billion when you count the money from such speculative sources as
anticipated court judgment returns. In many instances, the court
actions haven't even been initiated yet.
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When we created Superfund in 1980, it was our clear goal and
intent that strong liability provisions in the law would enable the
fund's $1.6 billion in tax revenue to be consistently replenished by
law suits against private responsible parties. But we never based
our decisions regarding the funding level for the programs on some
vague anticipation of what those law suits would bring in. I think
that was a good basic approach and we should not deviate from
that approach to have Superfund be regarded as a more speculative
fund in the hope that at some point EPA will recover the money
because EPA to this point has not been particularly vigorous in re-
couping those moneys. We therefore are not sure we will be able to
plan out and count on those speculative law suit returns.

The historic record of Superfund confirms the folly of counting
on such dollars before they are collected. An analysis prepared by
EPA for my subcommittee shows that although responsible parties
have promised to pay $255 million in cleanup costs at priority sites,
to date, less than half of those sums have actually been spent on
such cleanups. The total amount spent, some $113 million, is only a
small fraction of the Superfund tax dollars committed to clean up
other activities. In the related area of moneys recaptured from
actual Superfund dollars that are spent, our recollection is that
only $7 or $8 million has been so recaptured over the 41/2 year
period of the $1.6 billion tax fund. So to anticipate that somehow
we are going to be able to see judgments and recoveries take up a
big portion of the resources that we need is not, I think, very real-
istic.

In the few minutes I have remaining to testify, I would like to
briefly address two final issues that have played a major role in
the Superfund reauthorization debate last year, and I suspect will
again this year.

First, the economic impact of increased taxes. And the second
point: EPA's ability to spend a significantly expanded Superfund
amount in a reasonable way.

On the first point, the economic impact of increased taxes. The
chemical industry has argued that the most important negative
economic effect of higher taxes which have been proposed is the
likelihood that such taxes would worsen an already troubling ad-
verse trend in the U.S. balance of trade. Industry notes that even
though Superfund taxes are, in fact, imposed on imported feed-
stocks, a fact that was blurred over in some debate last year when
some said that this would be an immediate competitive disadvan-
tage to chemicals inasmuch as the feedstocks were not being taxed.
The fact of the matter is imported feedstocks are and always have
been taxed under our system.

But the point by the chemical people has been that the taxes on
imports can easily be avoided by those choosing to import the de-
rivative chemical products, such as feedstocks. That is to say, yes,
you import feeds, you are taxed on imported feedstocks. But when
you import the derivatives of those feedstocks, you are not taxed
and many are converting the feedstocks overseas into derivatives
and, therefore, they are not being taxed.

I've satisfied myself as a result of hearings before my committee,
as a result of extensive cooperation with the Ways and Means Com-
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mittee staff, as a result of extensive communication with Customs,
the ITC, that there is some validity and some merit to this point.

My subcommittee held a specific hearing on this very issue. The
testimony we received indicated that Superfund taxes are a rela-
tively minor factor affecting the U.S. balance of trade as it affects
the chemical industry. Such other factors, as this committee knows,
such as the value of the dollar, sources of cheap energy abroad
have a far greater impact on the overall trade questions with
regard to the chemical industry.

Nevertheless, witnesses urged us to develop a more effective Su-
perfund import tax program. I'm committed-and I'm pleased to
announce here-that I'm committed to pursuing this important ini-
tiative with Chairman Rostenkowski and, of course, any on this
side who see fit to move in that same direction. And I would urge
this committee to give it similar consideration.

That is to say that we have ascertained that the ITC and the
Customs people have already isolated some of the feedstock deriva-
tives that are being able to have assessments against them right
now by way of Customs, and, therefore, we can address the concern
of last year that it would be administratively impossible to isolate
those feedstock derivatives for the assessment of a Superfund tax
on them. This concern has lost a great degree of validity inasmuch
as we have now found that administratively it would not be a diffi-
cult thing to do.

The last argument that EPA raises is that EPA cannot spend in-
creased funding fast enough. In this instance, in a sense, they are
saying, yes, there's a problem; yes, our preliminary studies talked
about $11 to $16 billion being required to significantly address this
problem, but we are not sure if we can spend anything like the $10
billion that the Congress wants to give to us in a cost effective way.

I would be the first to agree that the current program must be
fundamentally restructured in order to absorb, in a cost effective
manner, the funding levels set in the legislation that we passed
last year and set in legislation that would be passed that would ap-
proximate the funding level somewhere between what this commit-
tee is considering and what our committee is considering.

In fact, the cost of failing to restructure the program so that ac-
celerated cleanup can be accomplished are virtually unthinkable.
At the current cleanup rate of six sites having been cleaned up in 4
years, it takes 1,500 years to finish the cleanup at the minimum
number of sites of 2,200 sites that EPA expects to-place on the na-
tional priority list.

So basic reforms in the implementation of the program are clear-
ly necessary. The EPA administrator, Mr. Thomas, is on record-
and I trust his good faith-of going forward to initiate several basic
changes to put some teeth into the law, and we are pleased to work
with him in that direction.

Unfortunately, when it comes to projecting funding needs for Su-
perfund over the next 5 years, Mr. Thomas, who generally exhibits
great faith in the management capability of his agency, suddenly
experiences a crisis in confidence. In fact, several members of this
committee who are also members of the Environmental and Public
Works Committee on this side will remember that when he was
first asked about funding levels just last year when he made his
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proposal, Mr. Thomas indicated that a level of $7.5 billion would be
appropriate. Hence, the numbers that you are considering.

But within a matter of a few days and perhaps following some
heated consultations with the Office of Management and Budget,
he was back with the figure of some $5 billion as the most the
agency could spend effectively. And as I have testified in my previ-
ous comments, that $5.3 billion soft number really translates out to
about $4.5 billion, if I recall, in hard tax dollars.

Mr. Thomas now attempts to justify his gloomy forecast regard-
ing EPA's ability to spend Superfund money on two grounds. First,
that the agency lacks the personnel-and management capacity to
run a larger program than they are currently running. And,
second, that insufficient resources in such crucial private sector in-
dustries as commercial laboratories, engineering and design firms
who inhibit the growth of the program.

The response to Mr. Thomas' first concern is relatively simple.
Since Superfund can be used to support the Agency's administra-
tive expenses, he will be able, with an increased fund, to hire the
personnel he needs and to implement an expanded program. I'm
conducting my own analysis of Mr. Thomas' management capabili-
ties on the basis of his track record in running the Superfund Pro-
gram over the last 2 years. And the analysis unequivocally shows
that EPA, if EPA only manages to maintain the steady rate of
growth that the program has experienced over the last 2 years, the
agency could easily be able to absorb and use in an effective way
$9.8 billion in cleanup money over the next 5 years. It turns out
that Mr. Thomas has been able to achieve in the 2 years that he
has been there a 40-percent increase each year in the funds obligat-
ed for actual cleanup. Steady increases of that same magnitude-
no radical changes-steady increases of the same magnitude that
Mr. Thomas has established for the next 5 years will absorb $9.8
billion in a program that we all concede is being run now, in the
last 2 years, in a relatively cost effective manner.

To resolve the dispute over the last question Mr. Thomas seems
to offer, for wanting to argue for less money than he had previous-
ly asked for, the dispute over private sector resource capabilities, I
asked the Congressional Research Service to conduct a detailed
study of the future capacity of these industries.

CRS found that adequate capacity exists in the laboratory,
design, engineering and construction industries to support a signifi-
cantly expanded Superfund. These independent studies and find-
ings-and I will submit also letters from the various affected indus-
tries and their trade groups-saying that beyond question the inde-
pendent laboratories, industry, the consulting engineers, the build-
ing contractors, all regard themselves at this point as grossly under
used in this area and look forward with some direction to be able
to take part in the clean-up activity that we all want to see go for-
ward.

The independent findings should put to rest Mr. Thomas' fears
that American industry lacks the resources to finish the job, the
cleanup job, at an acceptable pace.

There is no environmental problem more important to the Amer-
ican people, Mr. Chairman. And the facts supporting the need to
extend and to expand Superfund are irrefutable. To expand it, to
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extend it and to put teeth into the law, there are some changes
that are incorporated in the bill that was referred to this commit-
tee. We have other provisions in our bill that I would describe as
teeth, maybe even a bit sharper teeth than you might have in your
proposal. But I think we are all committed to making sure that we
are not going to be sitting here 5 years from now and seeing only
another six sites being cleaned up for a full 10-year program of
however many billions of dollars and only having 12 sites cleaned
up. That's totally beyond the realm of comprehension as far as I'm
concerned.

This committee and it's sister committee on this side, as well as
the two committees-the Finance Committee and the authorizing
committee-I think are sensitive to the problems that the Ameri-
can people have, and I'm hopeful that we can all work together to
resolve the remaining few problems that will enable us to have a
piece of legislation passed and signed into law by the 1st of October
so that we will not find out what any unintended consequences
may flow from our failure to reauthorize the program by the 1st of
October, and have some of these programs, including some pending
litigation, lapse. That would be very unfortunate. I don't think any
of us want to explore what the problems would be if this program
did lapse and there were programs in existence, there was litiga-
tion in existence and that the authority be put in question for con-
ducting those programs.

So I'm pleased to be here, and I'm very happy to be of assistance
to you.

The CHAIRMAN. Thank you.
[The prepared written statement of Representative Florio and a

letter from the American Consulting Engineers Council follows:]
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TESTIMONY OF

THE HONORABLE JAMES J. FLORIO, CHAIRMAN

HOUSE SUBCOMMITTEE ON COMMERCE, TRANSPORTATION AND TOURISM

Mr. Chairman and members of the Committee, I want to thank
you for the opportunity to appear before you today as you begin
your consideration of legislation to reauthorize the Superfund
program. As you know, the funding for this vital program will
expire on October 1, 1985 with cleanup begun at only a small
fraction of the nation's worst abandoned hazardous waste sites.
All involved with the program -- from the Chemical Manufacturers'
Association to the Sierra Club -- agree that it must be
reauthorized, leaving to us the crucial questions of when, how
and how much.

As many will remember, the current Superfund law established
a $1.6 billion fund for an initial five-year period.. The
President authorized the Environmental Protection Agency to begin
the work of assessing the thousands of abandoned hazardous waste
aites across the country, identifying the worst sites eligible
for federal cleanup funds, and launching cleanup of those so
d-,oignated. Revenues for the cleanup effort were generated by
taxes on the chemical industry, plus a 12.5 r,?rcent appropriation
from general federal tax revenues.

Although those of us who worked on the original legislation
suspected that a second installment of the program would be
necessary, few imagined the actual scope of the additional
funding needs which face us today. EPA's gross mismanagement of
the program in its early years, partnered with much improved data
concerning the number and nature of the sites which must be
cleaned up, lead any objective observer to the irrevocable
conclusion that significantly expanded funding levels are crucial
if we are to accomplish the goals we established back in 1980.

Consider the following basic Superfund statistics:

A study released today by the National Campaign Against
Toxic Hazards contains the first comprehensive
accounting of where and how the current $1.6 billion
Superfund has been spent. The study shows that less
than 10 percent of the 800 sites on the National
Priorities List will receive any money for actual
cleanup during the first five years of the program. To
date, EPA has managed to complete cleanup at only six
priority sites.

EPA expects to place at least 2,200 sites on the
National Priorities List someday. Even this apparently
large number represents only a fraction of the 19,000
sites now know to exist across the country and both the
General Accounting Office and state officials dispute
EPA's estimates. GAO tells us that 4,000 sites will end
up on the list, while state officials say that the list
will swell to some 7,000 sites over the long-term.

EPA says that the Federal government's cleanup costs for
the rest of the sites it expects to place on the
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National Priorities List could run as high as $23
billion, with a likely mid-range of $11.7 billion. Once
again, GAO disagrees with EPA's estimates, telling us
that the Federal government's share of cleanup costs
could be $39 billion and that, if the program continues
at its current slow pace and inflation is factored into
the equation, these cost estimates should double.

Based on all these facts and figures, state
organizations (including the National Governors'
Association) urge us to-commit between $9 and $12
billion for five more years of a reauthorized program.
The environmental community urges us to commit $13.5
billion over the next five-year period. Even the
Chemical Manufacturers' Association has endorsed new
funding levels of $4-5 billion, although the group
acknowledges that cleanup of listed sites could take
close to three decades at those levels. Finally, the
Administration has proposed a funding level of some $5.3
billion for the second five-year reauthoriz.,-.on period.

The legislation you are considering today, which was reported
out by the Senate Environment and Public Works Committee, would
establish funding levels for a reauthorized Superfund program of
$7.5 billion over the next five years. The bill adopted by the
House on August 10, 1984, by a vote of 323 to 33, would have
established a funding level of $10.1 billion over the same
period.

As you evaluate the legislation, and the funding levels which
are proposed, please keep in mind that Superfund must support
several activities in addition to basic cleanup and none of these
essential activities were included in the cost estimates I
mentioned earlier. For example, the fund must support the
administration of the basic Superfund program. The fund is also
used to pay for emergency relief and removal actions in cases
where waste site contamination is threatening the health of
citizens in surrounding communities. Finally, the states have
implored us to offer them some relief in the important area of
long-term operation and maintenance of finished sites. Under
current law, they must support all of these costs, but under the
legislation you are considering they would be given assistance
with operation and maintenance costs during the first few years
after a site is cleaned up.

When it was faced with all of these cost estimates and
evidence concerning program needs, your sister Committee on the
House side determined to raise the funding levels of the
legislation I had originally introduced from $9.5 billion to
$10.1 billion. its sound and wise decision was based on an
exercise of essentially conservative fiscal judgment: w.ile the
taxes which support the program now may hurt, we have no choice
but to get on with the job as rapidly as possible before the
mounting costs of this devastating environmental pollution climb



272

out of our reach.

The final bill approved by the House last year supported the
program through two basic sources: a continuation of the current
feedstock tax system and an authorized appropriation from general
tax revenues.

Under the House bill, each covered chemical and metal
feedstock sUbstance would be taxed an average of three percent of
the sales price. All individual tax rates are capped at $30/ton
so that a substance's relatively high sales price does not
produce an inordinately high tax assessment. Imported feedstocks
are taxed at the same levels. Exports are not taxed.

The funding mechanism developed by the Ways and Means
Committee accomplishes the central goal of any Superfund tax
system -- guaranteeing a stable and effective source of revenue
for the program. While I recognize that you will soon hear many
other funding proposals put forward and that we must all retain
flexibility to evaluate such proposals carefully, I urge you to
also give complete consideration to the feedstock tax system
developed by your colleagues.

One other point about funding mechanisms deserves mention
here. The Administration's Superfund proposal contains a
fundamental departure from the approach we have historically use
in calculating revenues for Superfund. It assumes that some $80r
million of the reauthorized fund will be supplied primarily by
actions to recover penalties and costs from private parties who
are found liable for creating specific sites. In other words,
the funding level raised by the taxes in the Administration's
hill is only $4.5 billion, and the total funding level is only
raised to $5.3 billion when you count the money from such
speculative sources.

When we created Superfund in 1980, it was our clear goal- and
intent that the strong liability provisions in the law would
enable the fund's $1.6 billion in tax revenues to be constantly
replenished by lawsuits against private responsible parties. Bt
we never based our decisions regarding the funding levels for th
program on some vague anticipation of what those lawsuits would
bring in.

The historical record of Superfund confirms the folly of
counting such dollars before they are collected. An analysis
prepared by EPA for my Subcommittee shows that although
responsible parties have promised to pay $255 million in cleanup
costs at priority sites to date, less than half of these sums
have actually been spent on such cleanup. The total amount spei
-- some $113 million -- is only a small fraction of the Superfwu
tax dollars committed to cleanup and other activities by EPA.

In the few minutes I have remaining, I would like to addres;
two final issues which have played a major role in the Superfun
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reauthorization debate: the economic impact of increased taxes
and EPA's ability to spend a significantly expanded Superfund.

The chemical industry has argued that the most important
negative economic effect of the higher taxes which have been
proposed-is the likelihood that such taxes will worsen an already
troubling adverse trend in the U.S. balance of trade. Industry
notes that even though Superfund taxes are imposed on imported
feedstocks, the taxes can easily be avoided by those choosing to
import the derivative chemical products 4.f such feedstocks.

Several weeks ago, my Subcommittee held a hearing on this
crucial issue. The testimony we received indicated that
Superfund taxes are a relatively minor factor affecting the U.S.
balance of trade; such other factors as the value of the dollar
and sources of cheap energy abroad have a far greater impact on
the overall trade picture. Nevertheless, witnesses urged us to
develop a more effective Superfund import tax system. I am
committed to pursuing this important initiative with Chairman
Rostenkowski and I would urge this Committee to give it similar
consideration.

As for the argument that EPA cannot spend increased funding
fast enough, I would be the first to agree that the current
program must be fundamentally restructured in order to absorb the
funding levels set in the legislation. In fact, the costs of
failing to restructure the program so that accelerated cleanup
can be accomplished are nearly unthinkable. At the current
cleanup rate of six sites every four years, it could take 1,500
years to finish cleanup at the minimal number of 2,200 sites EPA
expects to place on the National Priorities List someday. So
basic reforms in the implementation of the program are clearly
necessary and EPA Administrator Lee Thomas has already inititated
several such changes.

Unfortunately, when it comes to projecting funding needs for
Superfund over the next five years, Mr. Thomas -- who generally
exhibits great. faith in the management capacity of his agency --
suddenly experiences a crisis in confidence. In fact, the
several members of this Committee who are also members of the
Environment and Public Works Committee will remember that when he
was first asked about funding levels last year, Mr. Thomas
indicated that a level of $7.5 billion would be appropriate. But
within a matter of days, and perhaps following some heated
consultations with the Office of Management and Budget, he was
back with a figure of some $5 billion as the most the agency
could spend effeciently.

Mr. Thomas now attempts to justify his gloomy forecasts
regarding EPA's ability to spend Superfund money on two grounds:
first, that the agency lacks the personnel and management
capacity to run a larger program, and second, that insufficient
resources in such crucial private sector industries as commercial
labs and engineering and design firms will inhibit the growth of
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the program.

The response to Mr. Thomas' first concern is relatively
simple: since Superfund can be used to support the agency's
administrative expenses, he will be able -- with an increased
fund -- to hire the personnel he needs to implement an expanded
program. I have conducted my own analysis of Mr. Thomas'
management capacity on the basis of his track record in running
the Superfund program over the last two years. The analysis
shows that if EPA only manages to maintain the steady rate of
growth the program has experienced over that period, the agency
should easily be able to spend $9.8 billion in cleanup monies
over the next five years. It turns out that Mr. Thomas has been
able to achieve a 40 percent increase .9AjyU in the funds
obligated for cleanupi steady increases of the same magnitude
over the next five years would consume a $9.8 billion fund.

To resolve the dispute over private sector resources, I asked
the Congressional Research Service to conduct a detailed study of
the future capacity of these industries. A copy of that study is
attached to my testimony and I would ask that it be included in
the record of this hearing. CRS found that adequate capacity
exists in the laboratory, design, engineering and construction
industires to support a significantly expanded Superiund. These
independent findings should put to rest Mr. Thomas' fears that
American industry lacks the resources to finish the cleanup job
at an acceptable pace.

There is no environmental problem more important to the
American people than the thousands of abandoned waste sites
across the lanid. The facts supporting the need to extend and
expand Superfund are irrefutable. Our only possible course --
the only responsible course -- is to act, and act decisively, to
ensure the future of the program as quickly as possible.

Mr. Chairman, that completes my prepared testimony and I
would be happy to answer any questions you may have.
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OUESlTIONS AM ANSWERS ABOUT THE HAZARDOUS WASTE REDUCTION ACT

A Waste-End Tax Bill Introduced By:

Representative Claudine Schneider (R-RI)
Representative Ron Wyden (D-OR)
Senator William Proxmire (0-WI)

For more Information, contact:

Eric Schaeffer
Northeast-Micwest Institute
Tel: 544-5200
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Who Pays the Tax?

The tax is collected from the owners and operators of treatment, storage
and disposal facilities (TSD) permitted under the Resource Conservation
and Recovery Act (RCRA). All hazardous wastes regulated under RCRA must
be taken to a permitted TSD facility.

According to EPA, there are 4,818 of these off-site and on-site facilities
currently in operation. Ninety-five percent of all treatment, storage
and disposal takes place at only 240 facilities.

What Types of Waste Disposal are Taxable?

All forms of land disposal regulated by RCRA would be taxable, including
landfills, surface impoundments used for disposal, and injection wells.
The tax also would apply to land treatment, ocean disposal, and the export
of hazardous waste.

The tax would apply to any wastes treated or disposed of in violation of
RCRA permits.

Both on-site and off-site disposal would be subject to the tax. EPA
estimates that 85 percent of all hazardous waste disposal occurs on-site,
typically in large surface impoundments or injection wells.

What Are the Tax Rates?

All forms of land disposal except injection wells would be taxed at a rate
of $20 per ton. The $20 rate would apply to landfills, disposal surface
impoundments. waste piles, and land treatment. The $20 rate also covers
ocean disposal, the export of hazardous wastes and wastes treated or
disposed of in violation of RCRA permits.

The disposal of hazardous wastes in underground Injection wells would be
taxed at a rate of $5 per ton.

What About Treatment of Hazardous Waste?

The bill provides that wastes rendered nonhazardous by RCRA standards
within one year of receipt at the TSD facility would receive full credit
against the tax. This credit would cover such treatment processes as
Incineration, recycling, and the neutralization of corrosive acids.
Wastewater treatment under Clean Water Act permits would not be subject
to the tax.

Any waste that remains hazardous after twelve months of treatment would be
taxed. This provision is intended to prevent "pseudo-treatment" (such as
solar evaporation ponds) to avoid the tax.

Residues from any treatment process that are land disposed would be
subject to the tax. The tax also would apply retroactively to any waste
treated in violation of permit specifications.
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What Types of Waste are Taxable?

All wastes classified as hazardous under the Resource Conservation and
Recovery Act at the time this waste-end tax legislation is enacted into
law would be taxable. These include toxic as well as characteristic
wastes that are ignitable, corrosive, or reactive.

Are any Hazardous Wastes Excluded from the Tax?

All hazardous wastes not covered by RCRA's regulatory framework are exempt
from the tax. Examples include small generator wastes, mining waste, the
temporary on-site storage of hazardous waste (90-day limit), and the
discharge of effluents permitted under the Clean Water Act.

Waste removed from a Superfund site to a permitted land disposal facility
would not be taxed, in order to help keep down the cost of cleanup. While
it would be more appropriate to dest-oy Superfund wastes tUan to shift
them to another land disposal facili-y, the choice of cleanup method under
the program should be determined unc:r guidelines provided by Congress,
rather than through waste-end tax pc icy.

In addition, a number of existing diposal sites are expected to close,
due to their inability tomeet more stringent operating requirement,.;
imposed by Congress during reauthorization of RCRA. Wastes removed from
these closed sites to permitted facilities would not be taxed. As w'th
the exclusion for Superfund wastes, the rationale is to avoid creating
obstacles to compliance with RCRA regulations.

How Much Revenue Would the Tax Raise?

The bill would raise an estimated $286 million per year, a figure based on
data derived from EPA and the Chemical Manufacturers Association. The
revenue estimated is calculated below:

Method _yol ume Tax Revenue

Landfills 3 MMT $20/ton $ 60 million
Land Treatment &
-Waste Piles 1 MMT $20/ton $ 20 million

Disposal Impoundments 1 MMT $20/ton S 20 million
Injection Wells 32 MMT $ 5/ton $160 million

Convert from Metric to English tons: $ 26 million

TOTAL REVENUE: $286 million

All volume estimates are expressed in metric tons, while the tax is based
on English tons (Metric Tons:English Tons = 1.1:1). The volume data is
taken from EPA's Westat Survey, except for disposal impoundment figures,
which are derived from a-survey cor.ductec by the Chemical MAanufacturers
Association.
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How Would the Tax be Paid?

The tax would be paid by tho TSD facility on a quarterly basis upon
receipt of hazardous waste. A full credit would be provided for all wastes
rendered nonhazardous by treatment within 12 months of receipt at the
facility. To avoid double taxation, full credit would be provided for
waste moving from one unit or facility to another.

How Would the Tax be Administered?

RCRA requires that all off-site disposal be recorded on a manifest, and
on-site disposal on an operating log. In addition, all waste disposal
facilities are required to prepare a comprehensive biennial report listing
the amount and types of waste handled.

These documents will provide the basis for record-keeping under the tax.
The bill directs ti IRS to refine further the reporting system for tax
purposes. An EPA c:udy has concluded: "Although changes to the existing
reporting and inforiation systems are necessary to provide data on an
annual basis for a** facilities, these changes are not likely to impose a
large incremental birden on the regulated community, the states, or EPA."

Would The Tax Rates Provide an Incentive to Reduce Waste Disposal?

Yes. An EPA study found that a waste-end tax would have a significant
effect in shifting waste to treatment. Relatively low tax rates provide a
substantial incentive to reduce high volume disposal of liquid wastes.
This is due to the economies of scale that can be realized in treating
large volumes of waste.

For example, the EPA study estimated that at a $5 per ton rate, about a
quarter of all wastes now injected in deep wells could be rendered
nonhazardous through treatment, principally by neutralizing corrosive and
reactive wastes.

Are the Goals of Waste Reduction and Raising Revenue from the Waste-End Tax
Contradictory?

Both objectives can be accommodated if the revenue projections for the
waste-end tax are based on the most conservative estimates possible.

For this reason, a number of waste management activities that would be
subject to the tax -- and would produce some revenues -- deliberately were

excluded from the revenue estimates because they are difficult to
auantlfy. They include wastes "stored" in the land for lorcer than the
RCRA 90-day limit, wastes "treated" for longer than 12 months, and wastes
taxed because of a violation of treatment or disposal permits.

3 :il ic rc,ices 1cr an -utc, t c &c a r _ st, , r r, c, tti 2 tes fcr
ar ,ear in whicr' the wastc-enc t!\ rei ques fell shc-t of :,rcJE:-'ons.
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This provision is similar to that included by the administration in its
Superfund reauthorization proposal.

Why Tax Deep Well Injection?

An estimated 32 million tons of hazardous wastes are Injected Into deep
wells every year, making this method the largest source of land disposal
in use today. While little is known about deep wells, the available
evidence suggests cause for concern about the environmental side-effects
of this technology.

Leaks at Chemical Waste Management's deep wells in Vickery, Ohio prompted
the state EPA to slap two fines totalling $16 million on the site
operators. The rupture of an injection well in Presque Isle, Pennsylvania
led to the possible contamination of Lake Erie, and to the site's
placement on the Superfund National Priority List. The Industry trade
journal Chemical Week has warned about the potential hazards if deep
well injection.

The lower rate of $5 per ton for Injection wells provided by the bill
compensates for the fact that wastes must bs dilute to be suitable for
this method of disposal.

Why Nt Tax on a Dry-Weight Basis?

Wastes with a higher water content are not necessarily "better" than
solid wastes. Liquid wastes are more mobile, more liable to move into
groundwater, and less susceptible to containment through land disposal.

The practical effect of a dry-weight tax would be to reduce drastically
revenues from Injection wells. For example, the non-water content of
injected wastes ranges from 1 to S percent of total volume. A $50 per ton
dry-weight tax would raise as little as SO cents per ton on a wet-weight
basis from wastes Injected Into underground wells.

An EPA study concluded that a dry-weight tax would be more complex to
administer and take longer to implement than a wet-weight tax. As a
results it would be virtually impossible to predict reenues from a dry-
weight tax.

The same EPA study found that the high cost of sampling ($35 to $70 per
barrel) for non-water content would make the tax prohibitively expensive
for small business.

Will a Waste-End Tax Encourage Illegal Disposal?

EPA compared states with waste-end taxes to those without to determine
whether the reported Incidence of midnight dumping Increaseo with the tax.
The study found no such correlation.

EPA has indicated that a waste-end tax coule help refine the exis-.'.g :aza
on the treat nent, storage and disposal of hazardous waste. 7-e c-- cz.'
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be used by both the IRS and EPA to target subsequent permitting and
enforcement activities.

Have State Waste-End Taxes Produced the Revenues Projected?

In the summer of 1984, EPA conducted a survey of the waste-end tax
programs in eight states.

In six states, waste-end taxes had generated 71 to 98 percent of
projections; In two states, revenues were ahead of projections. (For
perspective, the Superfund feedstock tax has realized 78 to 84 percent of
revenue projections).

EPA found that previously reported shortfalls in initial revenues from
waste-end taxes were due primarily to inadequate data on actual waste
volumes, overall economic recession during the startup period, failure to
account accurately for the cost of tax exemptions, and lack of
programnma-.c resources during startup.



281

American Consulting Engineers Council
1015 Fifteenth Stree , NW., Washington. D.C. 20005 202-347-7474

Tekc 1445 WCONENCRC WSH

March 7, 1985

Honorable James J. Florio
Chairman
Subcommittee on Commerce,
Transportation and Tourism

Committee on Energy & Commerce
House of Representatives
Washington, D.C. 20515

Dear Chairman Florio:

The American.Consulting Engineers Council is pleased to re-
spond to your request concerning the capacity of the private
engineering community to perform site assessment and remedial de-
sign and other engineering services to implement hazardous waste
site clean-ups. 'In our opinion there is adequate capacity within
the industry to respond to both public and private demand for en-
gineering services. Moreover, the industry has the capacity to
expand that capacity by appropriate management of resources, if
the program at the federal and state level is properly directed
to utilizing technical resources for actual clean-up related
activities. Capacity is only an issue where resources are con-
sumed by non-engineering requirements of the program or where
management and policy constraints impact resource availability.

We have identified within the limited time since receiving
your request more than 300 firms who have the direct or
related experience and capability to perform one or more of the
critical skills necessary for assessment, design and other ser-
vices. These firms employee more than 27,000 engineering,
scientific, technical and support personnel. This is more than
twice the civil engineering capacity of the civilian sector of
the entire federal government. Because of the multiple disci-
pline nature of this work a substantial percentage of these firms
are large national firms who have branch offices in many states.
We have further categorized the firms by experience which di-
rectly contributes to "Superfund" practice - hazardous waste
management, industrial waste treatment, groundwater movement
(hydrogeology), industrial hygiene and laboratory services.

We have, in addition, identified firms who have general civil
and environmental engineering experience in solid waste manage-
ment. These firms, while not indicating the more specialized
hazardous or industrial waste experience, draw their knowledge

Prsidei CLIFFORD E EVANSON, Clencoe. Illinois Senor Vice F'esdent PAUL C BUCKNAM, JR. Wellesley. Masachus.et
Vice PrrJedents EDWARD W DAVIDSON. JR. Afranla C0elia CHRISTOPHER MARX, New Haven. Conne icut JAMES E (BUD) MOULDE

S Loui, Missoun ROBERT I SMITH, Sestle. Washvigon. RICHARD L WILUAMS Roanoke. Virginia Treasure LES H SMITX IR, Nihvlle,
Tennesse Presdenf-Eirc ARNOLD L WINDMAW New York. New York Oetrur Viet Prtsdent LARRY N SPILLEI
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from two major activities. The one is the management of munici-
pal waste through collection transfer and disposal, primarily
through landfilling. The other is the energy and materials sepa-
ration and recovery from municipal waste and the design of
boilers and incinerators. These constitute a base of firms with
related experience who when teamed with firms with a hazardous
waste clean-up track record will provide a means of transfer and
expansion of hazardous waste management, technology, to meet the
needs of an expanded program.

The raw numbers of available of firms and skills, however,
does not convey a qualitative-measure of the industry's capacity.
Geographic distribution is also significant because familiarity
with local conditions physically, economically and institution-
ally will provide advantages to solving complex Superfund clean-
ups. The distribution and concentration of engineering firms
with industrial and hazardous waste management experience matches
the concentration of sites in the NPL. The greatest resource
concentrations of experienced firms based on our quick review of
identified skills matches the concentration of NPL sites in Cali-
fornia, Colorado, Florida, Michigan, Missouri, New Jersey, New
York, Texas and Washington. (See attached chart).

The capacity of the engineering community to respond to the
demand and growth of the Superfund program, however, is con-
strained by factors which are not resource-specific. These fac-
tors are primarily institutional and managerial. They are also
inherent in the law, which has to this point focused effort on
the identification of responsibility for disposal of hazardous
wastes and the apportionment of liability to provide restitution
to the funds, rather than the crafting of solutions and the ap-
plication of technology to site clean-ups. We will briefly com-
ment on these constraints. We feel that these constraints define
the availability of resources, rather than the raw numbers of
firms and skills. The removal of these constraints, thereby, in-
creases availability or effective capacity of the engineering
community to respond.

Engineering Responsibility

Attainment of the objectives of the Superfund program are
critically dependent on the quality of site assessments, design
and other engineering services. The complexity of options for
treatment at these sites and the potential for harm to public
health from release of chemicals off the site, as well as to the
employees of engineering firms, construction companies and others
involved, require that engineering firms be free to exercise
their best professional judgment. The quality of that judgement
arid indeed the very existence of the firm are jeopardized by the
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potential for claims and lawsuits by third parties. The Super-
fund defines a strict liability standard for responsible parties.
If engineering firms are to do their best work they must be dis-
tinguished from responsible parties and be liable only for their
own negligence.

Firms must also be protected from technological second-
guessing. The applied technology of engineering requires that
the most effective technology, both as to results and cost, be
chosen at a given point in time. The use of untried technologies
which may appear effective in the abstract, but in reality have
been tested by proper demonstration and field evaluation are not
in the public's best interest. Therefore, the engineer should not be
held liable for not using an untried, or even an unknown, techno-
logy in cleaning up a site, at a point years later when such
technology has been tested and accepted.

Program Management

Federal and state management can also be a constraint on en-
gi neering capacity. There is, particularly at the state level,
a shortage of experienced program managers to oversee and make-
the critical decisions regarding clean up strategies, costs and
disposal alternatives. These decisions are not the engineer's to
make. The engineer's role is to evaluate and recommend strate-
gies and then design the technologies chosen by federal and state
regulatory officials. The effectiveness and efficiency of the
decision management process is a critical part of the speed and
progress of the Superfund program. As the states play a larger
role under state cooperative agreements it will become more
critical.

A parallel can be drawn from the EPA Wastewater Treatment
Construction Grants program in the early 1970s. The progress of
that program was bottlenecked in the decision making of the faci-
lity planning process. Many projects languished for years while
facility plans were analyzed and redone, some many times. Since
the planning, assessment and conceptual design activities are
critical steps in the Superfund process, it is incumbent that the
management of these decisions be given management priority if the
program is to move forward and resources effectively used.

Selection and Procurement

The liability exposure and program management concerns raised
above are conditioned by the procurement practices employed by
EPA, the states, and major contractors. Liability exposure is
mitigated when Superfund engineering and construction contractors
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are selected under procurement procedures that afford full and
open competition and emphasize highest quality and fair and rea-
sonable costs; under such conditions, ambiguities in scope of
work and ultimately in construction specifications, can be mini-
mized, through dialogue by and between designer, contractor and
client. Program management is effectively improved, as all
parties can more fully and clearly understand specific responsi-
bilities, schedules and related requirements. In the selection
of engineers, the use of procurement procedures included in P.L.
92-582 (40 U.S.C. 541 et seq.) is critical. Under these proce-
dures, firms are first invited to submit technical qualifications
and proposals; then, a "short list" of the most highly-qualified
firms is developed and ranked; after completion of the ranking
based on qualifications, negotiations are begun with the top-
ranked firm, with the objective of achieving fair and reasonable
costs.

This approach must be extended to federal engineering subcon-
tractors as well. And while over two dozen states have procure-
ment procedures that are comparable to P.L. 92-582, the require-
ment that these procedures should be followed for procurement of
professional engineering services under 6tate-cooperative agree-
ments should also be extended under the Act.

Pricing and Cost Evaluation

Engineering firms have experienced pricing limitations in the
negotiation of Superfund contracts, which limit quality and may
affect availability. An example is the limitation on overhead
imposed by the state of New York to 115% of direct labor. New
York established a central procurement office for services using
an overhead rate limit developed for highway design services.
Because Superfund projects are of much higher risk, the cost of
liability insurance alone pushed overhead well beyond the limit.

Another example relates to laboratory services. The state of
Minnesota certified a number of in-state labs qualified to do
analyses for Superfund samples. The EPA Region, we understand,
reviewing the certification, however, discouraged the use of the
labs because the cost per-sample was higher than the contracts
EPA had with several large national laboratories. The lab
pricing policy also tends to slow down the response time of
Superfund analyses. The laboratories respond to private clients
who pay higher sample prices first. Superfund samples are not
top priority in workload. As a result of this situation, engi-
neers have experienced delays waiting for sample results.
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In conclusion, the experience of ACEC members on hazardous
waste clean-ups is available to respond to federal, state and
private programs. We believe the capacity of the industry to be
more than adequate and it will grow based on the teaming of firms
that occurs on these projects. In addition, the experience of
firms with related skills is available as the constraints are re-
moved and the practice of hazardous waste management becomes raore
certain.

We would be pleased to respond to any questions about this
statement or the data supplied. We are also available to present
testimony or brief members of the Sub-committee at any time dur-
ing the reauthorization process.

Sin erely y urr/

William K fer

Managing Director
Governmental and
International Services

The CHAIRMAN. Congressman, as usual you are a persuasive wit-
ness. It would be my hope that this committee acts very soon. I
plan to have a markup in May, and report it out. As you are well
aware, we'll have an argument about this as a tax bill, and we've
got to have something from the House to act on. But I have no in-
tention of delaying this, and hope to have it out of this committee
before the end of May.

Let me ask you just one question. Again, your testimony is very
persuasive. I'm quite sure that the sentiment in this committee is
to go beyond the recommendation of the administration in terms of
amount. My hunch is that there is even reasonably strong support
to go to the figure of the Environment and Public Works Commit-
tee here. I haven't surveyed the committee to find out if they want
to.go beyond that.

So we are talking about a significant increase in money in any
event.

Are you familiar with the various broad-based tax mechanisms
thot any number of the members of this committee have proposed?
Seuiator Chafee has a proposal. Senator Bradley has another. Sena-
tor Wallop and Senator Bentsen have another. But they are all
variations on a theme of broad based. Do you have any views about
any 9f them, or would any of them be satisfactory mechanisms for
raising the amount of money we need?

Mr. FLORIO. The difficulty, if I can just share some observa-
tions-the difficulty with exclusive reliance upon broad-based
taxes--

The CHAIRMAN. None of them are exclusive. I think all of them
keep the feedstock tax, at least at their current rates, as I recall.

Mr. FLORIO. The difficulty with either exclusive or a substantial
portion being raised by feedstocks are, quite frankly, the political
problems of mobilizing a whole group of new, at this point, nonpar-
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' - I don t bave any difficulty-wit the provisions that I've seen sug-
s g . I Uppose What I would offerr as a compromise funding $Smehanism, ' a fW kCof a number. Ouir perception, is the adequate

number, is something like $10 billion. Within -the fixing. of the
numbers then yPU baye a: substantial portion of that number to beraised bY a fee&tock. My own thought isyou should at least double
the feedatock.-I know on the Hous 'side I thi k we quadrupled it, i
and'thete are arguments being raised that .hat i a bit much And
that may verywell have some validity.We have to at least double

We then should roll ii the import tax that I talked about before,
- Imports on feedstocks, imports on feedstocis derivatives. And I

think that will bring almost as much money as the feedstock provi-
eion. I think there is a need fo- a. waste-end tax. The administra- -

tion offered a wastend tax that I think mikes some sense its
provision,'*rts a' bit bigger than the waste-end tax that we Were
talking about. There. is a bit of controversy of the nature of the:-.

.waste-end tax the administration is offering. But, again, I think
that can make a fairly. substantial contribution.

Next part would be a broad-based tax. Therg was an Arco propos-
al that was floating'aropd last year. There are a number of other
gross receipt type taxes, broad based taxes, for a fairly substantial
component, but not so substantial that you do iriobilize a large con-stituency out there that-doesn't appreciate the significance of this
bill having to be financed some way.

And then another piece--again,, this is a very difficult issue to
address-what the general Treasury will contrib te. That under
the existing law, the general Treasury contributes ' percent of the
total Superfund funds.

Last year on tte House side we increased that 20 percent. I was
not particularly s'ipporive of increasing it to that degree. And,
therefore, reluctantly in the spirit of compromise went along with
that. ' 1 -_'

U' would urge you to think about going back, And the concept of
freeze is very politically, palatable thi year.' Keepihg 12 percent
can be presented semilegitimately as a freeze. That's an attractive
term. Tat may be something you want to do.

The admnistration's proposal, by the way, eliminates all' public
financing, any public general revenue Treasury 'part of this. So,
you would almost .ave-what we 'did last year-the freeze at'12
percent or the administration's position/, which is nothing.

Incidentally, I Would throw out. one other point about how this
all flows with the budget deliberations and reconciliation. My un-
derstanding is that in the budget that has been passed by the
Budget Committee, there is a freeze in a literal sense from what we
had 4 years ago. That means you are talking about a $1.6-billion

%' fund, which even CMA maintains is clearly inadequate. -
go, I would be.ver cautious if the process is going to be budget N

and reconciliation. Tat somehow through that process, the sub-
stantive Superfund might attempt to be dealt with, and that is just
something that I think all of . should regard as unacceptable.

The CHAIRMAN. Senator-Bradley.
, 1"
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Senator BPw zy. Thank you very much, Mr. Chairman.' Mr.
Chairman, 'ri sure that you were' right' on target when you said
that Congresgan Florio's testimony was excei _h~el ful,_and I"thihk that it's easy to understand why _he the father of Supefund
afteritbday's testimony' because I think he's got total command 'of
theissues and it has been very enlightening. And Id like to salute
him for his work and leadership over the years on this issue.
' The question I would like to ask is the Chairman's question:

What's the source of the revenue-to clean up the waste? And yfu
enumerated a list of possible sources of revenue.

Putting aside the issue of politics, the issue of, well, does it make
it more difficult or less difficult if we have this source orthat
source, 0ould you -go through the various funding sources and tell
us whether' you think that funding source hagornething directly
to do with toxic waste, with the cleanup' of toxic waste. I mean
what difference does it make, for example, what the revenue source
is as long as we have the money-to clean up the toxic Waste and as
long as we are able to get that amount of money. there on a semi-
permanent, if not permanent, basis?.

I'd like to have you kind of think through for, the, committee: Is
there areal difference between a feedstock tax-yu know, you tax
those things that are actually toxic---waste end-you try to discour-
age people from actually producing and having to dispose of it--'
broad based taxi-there-is just a lot of revenue there.

Go through 'with us in what you think in environmental terms
'the various funding sources mean for the program.

Mr. FLORio. Well, there is a very loose analysis to be drawn that.
-all of these tax systems have basic cause and effect relationships
between the problem that we are trying to address, which is the
universe of toxic waste dumpsites that were created prior to the/
new laws; that if they are implemented in an appropriate way<,
should allow for no new Love Canals to be created. /

So, what 'We -are talking about is dealing with a problem that's
there and is not theoretically being expanded. The feedstocjks tax,
of course, was based upon, quite 'frankly, the ease of administrabil-
ity in collecting it, but it was also 'based upon 'the fact that these
chemical feedstbcks-some in and of themselves are hazariu and
therefore, when we find them on a site, that's a direct-linkage'be-
tween cleanup and the need--the equity of charge g money from
those sources to clean'up. es s 1 t u

Most, if not many, of ther feedsytocks are cj~arly the building
blocksout-of which all toxic waste ultimately derives. So, there you
have got' the equitable argument, the cause-and-effect arguments
for going after feedstocks.

Senator- BRADLEY.-So,-the1irgument there is that if you tax the
building blocks of toxic waste, it's le likely that in the future
there will be as much produced. Is tpft the idea? Or have to pay a
price toproduce./

LORIO. Well, the dollars wll be increased. I think the indus-
try-there are all kinds of other benefits. The industry is respond-
ing to the sense of cost now qf disposing appropriately. And one of

.. the things that Superfund, V Think, has resultedin are many of the.
particularly good actors Jf the chemical industry are starting to
reduce their waste proiI'ction. They are going into waste disposal
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businesses. Dow, in a sense, has almost been the leader in high in-
tensity incineratibns for the disposal of their waste. And that's a
good social aind economic-development.

Senator B"uDOLE. I want to just interrupt because I see the light
on and that means I. only have one more question. And we don't
want to keep you here-all day.

I think you made te point I Wanted you to make about the feed-stocks. Now, you said that if the EPA spent at the level that ithas
been able to increase imi the last 2 years, 40 percent each 2 years,
that it _would be $9.8 billion that they.could spend over the 'next 5
years. Do you have reason to expect that they actually could in-
crease 40 percent a year-over the next 5 years? •

Mr. FLORIO. Well, you -almost have the conclusion that Mr.
Thomas has appropriately' obligated .that amount, And, in-'ract,,he
has indicated to us that the hard work is going to start. The easy
work, the preliminary feasibility, the' preliminary design in engi-
neerhig, certainly is much less cash intensive than is the actual
shovels in the ground construction remedial work at the end.

So, the answer is yes. And we have shown that this is not a radi-
cal departure. We assume that Mr. Thomas isdoing a good job in
this accelerating of obligating moneys. And I do assume that he's
doing a good job. Just to play it out at the same level results in
those numbers.

Senator BRADLEY. Thank you very."much.
'The CHAIRMAN. Senator Heinz.
Senator HEINZ. Mr. Chairman, thank you.,
Congressman Florio, .I want-to commend you on your usual ar-,

ticulate, hard-hitting, effective, and well researched statements,,
and I -commend you on all the work you 'have done -on this issue
over the years. Had not been for you, I don't think ,hat we would
have been able to have moved S. 480. 'the Senate bill in 1980
that created. the Superfund. I know it has meant much to your
State and much to my neighboring State and there is an enormous
job that remains to be done. Indeed, the job appears to get bigger
each -time we take a look at the facts.

Let me begin by asking, whether you, when, it comes to a choice
between taxes, if we should decide that there is going to-be some

'kind of waste-end tax, do you believe that 'it should be a wet weight
or a dry weight tax? -

Mr. FLORIO. I think it's clearly got to be a wet weight tax, which
is-what has been proposed in the past is that-the Whole-concept of
waste-end tax is very'iffy. The experience in many States that have
waste-end tax-New York State is a good example-is that the pro-
jections as to the revenue it will, bring in, are very soft because we
find that people decide not to go to. the facilities -where they are
supposed to dispose when they find out they have got to pay a tax.
The waste ends up some place else, probably inappropriate.

We made the decision 4 years ago, and we made the temporary
decision last year, that the value of feedstocks is that it is certain.
If you need the money; this is the certain, way. And that at one
point we talked about almost in a demonstration -project way of
putting a waste-end tax on-designed atid projected to get x amount
of dollars. And you may even be able to reduce the feedstocks..
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.If the projected expectations were met, that's, fine. You might'

even -be able to give a tradeoff to the feedstocks people. On ' the
other hand, the cost certainty and security of the financing level-
'was absolutely essential. IX the event that the projections of the,
waste end were not met, then that would mean that the feedstocks
people would have to pick t~p the full slack.
. I'm not adverse to a sli ng system of that sort -because, of the
absence, of experience with waste end* at the Federal level and the.
experience with waR end at "the State level, which has not been
• universally good.-"

Senator HEINZ. Bt yo r basic. argument in favor of the wet
weight as opposed to dry height is that a-wet weight'tax is more''
dependable, easier to forect?, Do I understand you correctly?

Mr. FLORIO. Yes; and over and above that I think there is also a
legitimate environmental cbncern.- Some #rould say you have got a
lagoon and it's -got toxic in it: And nichl of what's in it is also
water. Well-, you .shouldn't be, in. a sense," charging us fr6on this
toxic laden water. And, of course, if you have a leak in the lagoon
and it's goes into the aquifer that pollutes the- drinking- water that

-you'are going to hav;e to clean..up, the pollution doesn't make dis-
tinctions between the toxics that are in it and the water ladden
toxics and the water in the pollution.So, I think there are a lot of arguments that justify dealing with
solid waste end on a wet basis.

Senator HEINZ, Leaving pollution issue aside, are there any prac-
tical reasons favoring the dry weight tax over the wet weight tax? I
have heard some people contend that it is very difficult to make
the calculations and base some kind of reasonable schedule of tax-
ation when you are dealing with wet waste.

Mr. FLORIO. Well, my only response is that I don't think there,
are insurmountable- problems. In fact, the administration, EPA,
has included in its proposal a wet waste system that" one pre-
sumes-- not to be unkind-but the administration has not been
overly aggressive in these thiings. And ifit satip-ies the administra-
tion, that it is doable and it should be a very important component
of their sniall package. That's persuasive to me that it can be done.

Senator HEINZ. Let's talk about broad-based taxes. I'm not asking
you to dome out in favor of a broad-based tax; but you know, we are
going to have to decide what, is the appropriate balance over here
and you will be doing what you. feel you have to do over there.
There are really two basic approaches that have been discussed.
Well, I should say there are really three..

I guess'there aren't any. [Laughter.]
My time has expired.
The CHAIRMAN. Your timing is perfect.'
Senator HEINZ. And, Mr. Chairman I warn you, don't ask me to

continue my question. Otherwise, it- will go~another 4 or 5 minutes.
The CHAIRMAN. I'm aware of that.
Senator HEINZ. You made that offer yesterday. I tried to tell the

committee that it wasn't going to be cut and dry yet the committee
was extremely polite. I don't wish to tempt fate twice in a row.

Mr. FLORIO. Mr. Chairman, I coulAi probably short-cireuit the
time problem by saying I don't have too terribly much to say about
the merits of the respective broad-based tax systems. We: did not
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get into them in any detail in- our cornittee, anticipating that we -
would work with the Ways and Means Committee, andfor them to
evaluate those relatively new initiatives that have only recently
surfaced in a serious way.

Senator HEINZ. thank you, Congressman Florio,
The CHAIRMAN. senator Baucus.-
Senator BAUCusI Thank you, Mr. Chairman.
Jim, there's an article in this morning's Post'stating that about

16 percent of Superfund 'dollars are spent in high priority cleanup
sites. About half those funds are- spent on administrative costs.

I was curious 'as to What your reaction was when you saw that
article. Do you think it's true? And if it is true, do you think that s
a problem? And if 'it's a problem, what do we do about it?

Mr: FLORIO. And the answer is that it's true, and it's true be-
* cause the Superfund law that we passed in 1980 presumed-that ev-

eryone would go .forward in good faith to try to cleanup things in
-an expeditious way. We know that- for the first 2 years that was
clearly not done. And now we have people there whb are playing
catchup ball, and that 'there are some deficiencies in the statute
that we have to correct,

We've gotto put people on" schedule. And that is contained'in our'
bill. We've got to give people guidance and in a sense remove the
discretion that sometimes is used tp do nothing. We've got- to pro-
vide mandatory' cleanup schedules so thdt people* can -evaluate
what should be done andnot be negotiating for long periods of time
trying to figure out how clean is clean. So when we get down with
this process, and we say we have spent x billions of dollars- to clean'

( V",000 sites, everyone will know that they are cleaned up to some
oberifiable standard..

So what I'm saying, and what -I said before, is that we need to
extend6 we need to expand this program. But we need to put some
teeth into it that will insure that action is going to be taken.

Senator, BAucus. Do the bills that are winding their way through
the Congress have those teeth?

Mr. FLORIO. Yes. The House bill that passed last year and I think
the Senate proposal was very much compatible with it have sub-
stantial' new initiatives in terms of those areas of scheduling, in
terms of toxic waste, studies for individuals' things of that sort.

Senator BA'ucus. 1SO in your judgment, a higher percentage of the
- fund will be spent on cleanup, and a lower- percentage of the conse-

quence will be spent on administrative?
Mr. FLORIO. Well, it can't be a lesser percent on cleanup.
Senator BAUCUS. I meant a higher percent of the Superfund dol-

lars will be sent actually cleaning up the sites.
Mr. FLORIO. If I could just recount history a little bit. Our major

motivation last year in trying to get a bill passed last year, was to
have it passed last year to give EPA this whole year before the new
fiscal year starts on the 1st of- October, to gear up for the rather
substantial changes , that we were putting into the law so they
would be able to effectuate the program, or put the program into
effect in a cost-effective way. It's going to be a little more difficult
this time because if the bill- gets passed at the end of this year, the
lt of October, they are going to have to do a 180 and change their
methods. But be that as it may, the answer is I think that we are
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making structural Changes in this program that will be beneficial
to bring. about &ore cleanup; do some things to help the private
sector when they come forward in. good faith to play-a role in get-
ting some of this cleanup done. .-

Senator BAucus, Thank you.,
The CHAIRMAN. Senator Grassley 4K
Senator GRAssLEY. NO questions.
The CHAIRMAN. SenatorMitchell.
Senator. MITCHELL. I have no questions, Mr. Chairman.
I do want to commend Congressman Florio for the leadership he

has displayed-in this and other important environmentalareas.
The CHAIRMAN. Are there-any-further questions of the Congress-

man?
[No response]
The CHAIRMAN. If not, -Jim, thank you. -I will see you Mondaymorning.

Mr. FwxIo. Thank you,
The CHAIRMAN. Next we have Senator Proxmire and Congress-

woman Sclhneider. "
It's my intention today to do the same as yesterday and run

-these.hearin straight through until we finish, right through the
lunch hour need be.

Welcome.

STATEMENT OF HON. WILLIAM PROXMIRE, U.S. SENATOR, STATE
OF WISCONSIN--"-

,\ iSenator PROXMIRE. Thank you, Mr. Chairman.-
Mr. Chairman, I appreciate the opportunity to appear before the

Finance Committee to make the case for my bill, S. 886. Mrs.
Schneider has introduced an identical bill in the Howe.

These bills establish a Federal tax'on hazardous waste and uses -
proceeds'to help finance the-Superfund.

I know the committee has already heard testimony on this issue.
I Will try to be concise. I was delighted I, Was here to hear part of
the testimony of Congressman Florio. He has been such a leader in
this area.

-Two years ago, the U.S. Office of Technol Assessments re-
leased at major report on the Federal Superfund Program. Among
its findings, the report recommended enactment of a tax on the dis-
posal of hazardous waste. The tax, according to OTA, would pro-
vide an economic disincentive of economic proliferation of landfills,service impoundments and injection wells. that have contaminated
ground-water, ruined entire neighborhoods"and jeopardized the
public's health. The tax would also provide additional revenues for
expansion of the national effort to cleanup abandoned waste sites.

EPA, further strengthened the case for a waste-end tax with a
report which, found that this approach- was administratively work-
able, promised significant revenues, and could be structured in
such a way "that it cut down on the huge volume of hazardous'.

' waste liquids that are now poured into open pits or injected into
the ground in open deep wells. "

As a consequence, the administration proposed a large waste-endtax be included as part of a reauthorizdd Superfund this year.
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In 1983 Representative.Schneider and-I ifitroduced the first legis-
lation to establish a waste-end tdx, and we have-worked for it- en-
actment ever since. This year', there are no fewer than seven waste-
end tax proposals before the House and Senate.

The waste-end tax is not a new idea. The Europeans have been
experimenting with "pollution taxes for years. Perhaps tht is why
they are so far ahead of the United States in developing WAyP todestroy, recycle or detoxify hazardous Wase-.The July 1984 Mition
of Technology Review points out that: 

America's continued enthusiasm for disposal see/s not only misguided, but'down-
right mystifying. Moreover, when one observes how relatively simple, inexpensive
and elegant are some of the techniques employed by our European competitors,
Washington's emphasis on saving toxic land ills rfor future dumping appears pro-
foundly inconsistent With our long-standing leadership in technology.

-Mr. -CHAIRMAN. The U.S. faces an historAc opportunity enact
• ou~r first national pollution tax that encourages treatment and dis-

courages the -land disposal of hazardous waste. Congre sman Florio,
I thought, answered the question as to why this particular kind of

-,incentive is so important. o
We 'haVe 'already made a policy decision through environmental

regulations itry to phaseout land disposal. -A wate-end tax can'.
move us faster toward that goal.Our waste-end tax complementS the regulatory framework in
place tnder the Resource Conservation and Recovery Act. We pro-
pose a simple two-rate system which takes deep well injection of
wastes at $5 a wet ton and all other forms of land or ocean disposal
at $2# a wet ton.

Treatment which'renders waste non-hazardous such as recycling,
incineration and neutralization would receive a fulf credit against
the tax. -

Our relatively modest tax rates would not impose a heavy
burden on small business, but, according to 'EPA studies, they
would provide a very real economic incentive for big generators of
hazardous-waste to cut down on their huge volunles of hazardous
waste and dispose of them safely.

Our $286-million-a-year revenue estimates are extremely coh-:
S ervativeas are the assumptions on which the estimates are based.,7 -Aliaddition, our tax is' automatically adjusted upward to compen-
sate for any shortfalls in revenue.

Aside from their obvious money-raising and waste reduction and
treatment advantages, waste-end takes also increase regulatory ef-
ficiency.
S Despite our best efforts, regulations are subject to delays, unan-
iticipateJ legal interpretations and litigation to resolve varying
loophcies. The waste-end tax would offer blanket coverage of all
RCR, regulated hazardous waste disposal helping to close any -
hidde i loopholes in the regulatory system. It will also provide
needed information on hazardous wastes which EPA can use to
fine-.une RCRA.

Wa'ile I hope that the committee will include a waste-end tax as
part of its overall Superfund financing package, - such a tax must
include real incentives to neutralize, recycle or incinerate hazard-,
ous waste. A-flat, uniform tax on both treatment and land disposal
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squanders the economic incentives that are unique to our Waste-
end approach. " .

Why do I oppose this uniform; flat tax system?
There are three reasons. First, I think it's a grudging, half-heart-

'ed approach that undermines the very, purpose of the waste-end,
which is to discourage land disposal relative to safer forms of treat-
ment;

Second, I beieoveit is an economic- fallacy to insist that uniform
tax rated treat all taxable parties equally. The flawed assumption
is that all parties are equally capable of bearing the tax. In fact,
the'commercial land disposal industry-is highly profitable--Chemi-
cal Waste .Management, for'example, is one of the fastest growing
firms in the country. With its high profit margins, that company
could swallow a token land disposal tax with no -difficulty. -The
treatmentlindustry, by contrast, is economically marginaliri many
instances. jThe- capital and operating costs for treatment are much
higher, and profits are consequently much lower. Even a relatively
low waste;-end tax could not be absorbed, end would hav to be:
passed on to customers. Therefore, a uniform tax base could actual-
ly raise the cost of treatment relative to land disposal.

Finally, a flat waste management tax'sends a confusing signal to
industry, and perhaps to our courts over just what Cohigress in-
tends with respect to treatment and land disposal. In fact, with the

* reauthorization of the.-Resource Conservation and Recovery Act of.
last year, we tried to distinguish between the two-we elected to
ban land disposal, not treatment.

Mr. Chairman, thankyou for the privilege of testifying. I'm hon-
ored to be here with Mrs. Schneider. And I assume her testimony
will follow. In addition', I would like to include endorsement letters,
from the Environmental Policy Institute and the National Associa-
tion of Solvent Recyclers to support our legislation.

The CHAIRMAN. They will be included with your statement.
Thank you, Senator:

[The prepared written statement of Senator Proxmire and letters
from the Environmental Policy Institute and the National Associa-
tiofi of Sol vent Recyclers follow:] -.
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April 26,49U5
STAThIC COF SENATORILLIAM PRO)OIIRE -

-Mr. C rman, Iapprec.i-te., heSpportuni ty to appear beror9 the Finance

tonmittee to-- ke the ease fqr myili, S. 886, wfth est dishes a federal tax

m aardous w aste uses 4 roeeds to~help finance the Superftbi. FI now

the Comittee'has alread!Yheaid testimony on' this issue, so I'll try to be concise.

'Two years ago, the U. S. Office of- Technblogy Assesment (O.T.A,- releas% a

major reportn the" federal Superfund program. Among its findings, the report

recommended enactment of a tax on the disposal of hazardous waste." The tax,

,according to OTA, would provide an economic di ncent ive to proliferation of

landfills, surface-impoundments and injection-wells that .iavecont-aminated

groundwater,' ruined entire neighborhoods and jeopardized the public's-health.

The tax would also provide additional revenues 'for expansion of the naiional

effort to-clean up abandoned waste sites.

.PA further strengthened the case for a waste-end tax with a report 'which

found that this approach was administratively. workable, promised significant

revenues, and could be structured in such'a way that .it cut down on the huge

volume of hazardous waste liquids that are now poured into open pits or injected

into the. ground-in deep wells.

-As a consequence, -the Administration- proposed a large waste-end tax be

included as part of a reauthorized Superfund this year. ,"

In 1983 Representative Schneider and.I introduced the first legislation

to establish a waste-,ind taxi and, have worked for its enactment ever since.

This year, there, are'no fewer than 7 waste-end tax proposals before the House

and Stnate.

The waste-end tax is not a new idea. The Europeans have been experimenting

with pollution taxes for years. Perhaps that is whj' they are so-.ai 'ahead of

the United States in developing ways to destroy, recycle or detoxify hazardous

waste- -The July, 1984 edition of Technology Review points out that:
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"America's continqdenthusiasm for disposal seems not only - , - "

misg -ldedi but dowmnright mystifying. oreover,.wheu one

observes how relatively simple, inexpensive and elegant are

some of the techniques employed by our European competitors,

-Washington's emphasis on saving toxic lahdfills for future

dumping appears profoundly inconsistent with our long-standing

' eidership in technology.'-

Mr. Chai4,n. the U. S. faces an historic opportunity to enact our first

national pollution tax that encourages treatment and discourages the land disposal

of hazardous waste. We have al-eady made'a policy decision - through environmentala polic

regulations -- to try to phase out land disposal. A waste-end tax can move us

faster toward that goal.

Our waste-end tax complements the regulatory framework in plact, under the

Resource Conservtion ani Recovery Act. We propose a simple two rate system

which taxes-dedp wdil-4njection of .wastes at £5 a wet ton and all other forms of

'land or ocean disposal at $20 a wet ton., .... /

Treatment which renders waste non-hazardous-such as recycling, incineration

and neutralization would receive a full credit against the tax. ,

Our relati'e. .r modest tax rates would not impose a heavy burden on smal-

business., btt, a,:cording to EPA studies, they would provide a 'Very real economic

incentive big generators of hazardous waste to cut down on their huge volumes

of hazardous waste-and diajiose of them- safely."

Our .286 million a year revenue estimates are extremely conservative as

are the assumptions on which-the estimates are based. In addition our tax is

automaticaliW aaljuted upward to compensate fer any shortfalls in revenue.

Aside from their obvious money-raising and waste reduction and treatment

advantages., waste-end taxes also increase-regulator9 efficiency.

Despite our best efforts;,;regulations are- subject to delays,. unanticipated

legal interpretations and litigation to resolve varying loopholes. the -

2~
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waste-en4 tax would offer blincet coverage of al) RCRA regulated hazardous

waste di-,posal helping to close any hidden-loopholes in the regulatory system.

It will also provide needed information-on hazardous wastes which -EPA can use

to. fine-tune RCRK.

While I hope-that the Comittee will include a-waste-end tax as part of its

overall Supelfund financing package, such a tax must include real incentives

to neutralize, recycle or incinerate hazardous waste. A flat, Uniform tax on

both treatment and-land-disposal squanders the economic incentives that are

unique to our waste-end approach.,

Why dci Ioppose this uniform, flat tax system? -There are three reasons.

. First, 1-thik it's a grudging, half-hearted approach that undermines thi

very purpose of a waste-end tax, which is to discourage land disposal relative

to safer forms of treatment ...

Second, I believe it is an economic fallacy to insist that uniform tax rates

treatall taxable parties equally. The flawed assumption is that allpart"ds

ite equally capable of bearing-the tax. In fact, ,the commercial land disposal, -

industry is highlypfolitable -- Chemical Waste Management, IT.:. is one of the

fastest growing firs in the country. With its high profit margins, that company

.could swallow a token lvnd disposal tax with no difficulty. he trea t industry,

, by contrast is economically marginal in many inst 5  e capital and operating

costs for trbateht are much higher, and profits are consequently much lower

Even a relatively low waste-end tax could not be absorbed, and would have to be

* . passed on-to cus tomers.-. Therefore, a uniform tax'rate could actually raise the

-- cost of treatment relative to land disposal.

Finally, a lat waste manakeent tax sends.a confusing signal to industry--

and perhaps to our courts - over just what Congress intends with respect to_

treatment and land disposal. In fact, with the reatitborization of thetResource

Conservation and Recovery Act last year, we tried to distinguish between the -

two -- we elected to ban land disposal, not treatment.

-M- r. Chairman, thank you for the privilege of testifying.. 1 would b6 -

pleased to answer questions after.NMrs. Schneider has testified.

In addition I would -like to include endorsement letters from the Envirormental

Policy Institute and the National Associatton of Solvent zcftr i e

-. record ,at this point.
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'ENVIRONMENTAL PoLICY. INSTITUTE

April 18, 1985 - "

Hon. William Proxmire
U.-S. Congress 2-,"
Washington,; D.C. : 20510 .

Dear Senator Proxmire,

The nation's struggle to clean up the more than 800 National Priority '-
List hazardous waste dumps is hampered by the Program's slow pace and its
rapidly escalating costs. However, our society has no choice-but to face
the task'and complete-it as-quickly'as possible while-we regulate industry's ff
disposal-practices to assure the problems do not expand. The Hazardous,
Waste Reduction Act which you introduced will accomplish those-goals. r

By taxing the disposal of wastes' at rates which encourage treatment or
recycling alternatives, your proposal will increase the revendes flowing into -

th& Trust Fund while diminishing the-amount of wastes being discarded. When,
the wet-weight-based tax is in effect, its success will be measured by the--
diminishing revenues it raises., Rigid enforcement'of the Resource Conserva-
tion and Recovery Act will assure that the. reduced reve:,ues are a direct result -

of generators shifting toxic wastes to treatment facilities and not illegally
disposing them. As revenues from your -te'end tax diminish, the shortfall
can- be made up by the establishment, and gradual increase -in the rate of a
broad based tax on net receipts instead of.increasing feedstock taxes.

- - 'As-the Superfund Prbgrai increases in scope-and finding level, the -

Agency's ability to manage that account will have to be demonstrated to the
Congress and the Program's critics. Therefore, we recommend that a planned
incremental growth'be authorized into the statute. Since the-President's-'
FY86 budget includes a $280 million increase for the Program, an annual growth-
rate of'$250 million thereafter would be a responsible and manageable expansion
of the Superfund account. At that rate, the Program would grow to about
$2 billion in FY91 and at a pace that the Congress could-measure the Agency's -

ability to manage.

Your contribution to the Superfund debate is a careful approach to
encouraging the shift-of wastes to treatment and recycling facilities -

which will increase in number as generators find the increased cost of
disposal'working against .hei r profit margins. We will urge the Senate
to accept your proposal and look foreward to-working with Vou in that effort.-

c ,nceelyY a"&,<49 -- 1*"

"- qhn L. McCormick

- Ushington Representative - -

rric i'I111rmi . 1M1 2"pii 2'. iI4-2'f'' -
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The Honorable. William Pro',ize
The United States Senate
530 Senate'DirksenOfice Suil nj
.ashington, D.C. 20510.

Dear-Senator Proxmire:

"The' members of the National'Association
Recyclers. (NASR) would like to recognize and exte
appreciation regarding. the introduction ot "The H
waste Reduction Act of 1985.w'

of solvent
nd our
1z2rdous

Your legislation is identical to NASR' goals'-to•
promote incentives to recycle or recover hazaraos 'waste as
an alternative to-disposal. NASR has been watchbul of all
waste-end tax language and- its efte't on -solvent fred'clers.
Up to now, proposed waste-eno taxes did not cleaIy *exclude
the solvent recycling industry.

Enclosed is the Associatior.s. newsletter
announcing.-the legislation, and a cop,, of NASR's Greenbook
membership 'listing.

If NASR can be useful in providing testimony or
statistics to support your legislation, please contact me at
.the address above.

Sincerely,

Paith G'vin Kuhn
Executive Director/Ed itor

Enclosures-

4

V .

/

* 298 -,-r:

National Association of S61vent Recyclers'
13 Now &Mp3Nr AvWenu, N.W. "SLAW i 100

VVrik, -20098. 20 1294

April 17, 1985
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1 ).- STATI -N1.OF HON ,CLAfUDIlRSCHNEDER, U.S.
S.* 1 3.L.P ENTATWE, STATE OF- EHODE ! -LAND

The CII$IRMAN'. Ciigtesovnan Schnieide r.'
Mrs., SCNED. at-t 1'6-41We-l06en1 ?r 46,- I -hleve,"has given a-

ver eloquent argumeint- tbran- Moent~eae VOOOte-4nd aproaqhhndlcats, it s -prtiya-humber ofcitaide org.n --
Mt ioa, such s tte National Academy of science, the Fniromen .
tal Pahy Institute, the CenterCfor6 theStur d of Aerican Busine-ss
.and the Natio-ral -C, nq 'for Legislativeh---esearch.

, In 'the Hous of prentftiv We- we hve 088 cospoWrs-on ourbill and -this is .a bipartisan coalition attempting to -promote the -

waste-end approach.,
I- -lMed" to take th-i opportunity to p "raiseSenators Benten nd-

Moynihan in heii absence in the role that they have been.pushing
a .waste-end pitposal also in thisbody. And this particular proposal':)
- i. supportSby the, chemical industry. ad is similar in n a.y re.- pect. to, the w- nd tax that wehavid infrducd:

The chemical .Manufacturers Association approach incorporates
many* of the provisions, that are absolutely necessary to build ,a-
waste-end tax that is bbth reliable and effective,.

However, there is one mo- -changer in't#e CMA waste-end tat 1 ,
think should be considered by this committee if you are hopeful to
-create a tax th-at. *ill meet its goals and' its expectations.,

The 'CMA b I would -apply the wiiste-end tax, oily jto. the .dry'
* weight portion .of the hazardous waste dtream.Wile- at first-glance

__._ this may seem- to be a fair calculation, it's my opinion, and the
, opinion of many different'analy~ts, 'that a dry -weight calculation,
-w thrvten-theintegrity of the waste-end tax'basa and- de-a1-6
stroy inCentiyes f6r Prper Waste management. And I think that is
a particularly important consideration when we are trying to focus-
on. a preventive approach, ".

I'd -like to brjeflj(labratw on this. In, Wi as th-e-rie---eli-" i
ability is'concerifed, I think it'S important- that estimates of the
volume of wast6 that 6n be taxed be as -accurate and as conserva-
tive as they can posikibly be. This Will ensure that tho waste-end
raises the revenue necessary to fill the desired contribution -to the
totalSuperfundpackage..

According to CMA, a dry weight tax will raise $307 million ayear for Superfund. My st f and I have conducted a detailed anal-
ysis of'the data on waste volume that was used to make this predic-
tion. Without-objection, Mr. Chairman, I'd like to ask to share thls
analysis with the. members of-the Lommittee and enter it into the
record.

(The analysis by NortheastMidwest Institute and an article from
the Cleveland Plain'.,taler,- 1g, 9,.1983 follows:]

/ ,,, /I
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Background -

One of the critical Issues in designing a waste-end tfx is estimating the
volume of hazardous waste that would be subject ;o taxation'. Estimates of
taxable volume should be as accurate-- and as conservative -- as possible .

Th Chemical Manufacturers Association" (CMA) has proposed assessing the
tax on the "dry-wight" of hazardous wastes. Dry weight is measured by
subtracting the free water contest of waste. At 'ssue is the accuracy of CMA's
projection of the dry-weight volume.of waste that would be subject to tax.

CHA has acknowledged that on6 of its primaryopurposes in proposing the
dry-weight formula itSto minimize the Impact of the tax on wastes injected into
underground wells. CMA's proJection of. revenues from a dry-weight tax on deep,
wells Is contradicted d Iectly by data from CNA's survey of..its member compa-
nies. In fact. the survey data show that with respect to deep -wells the dry-
weight tax would raise aJ1ittle more than half the revenues projected by CH&
The resulting shortfall" coild cost the Superfund program as much as $220 mil-
lion over'the five-year ifespan of the tax.

COA Prjection

CMA estimates a total of $307 million in revenues per year from ItsO$50 per-
-tondry-weight tax proposal. Approximately one third of, the revenue -- $106
million per year -- would come from deep vells, assuming that deep-well wastes
average 6 percent."dry weight. Oeep-well revenues are calculated as follows:

/ Total

Deep-Well/ . Annual Dry
Wet-Weight Percent Weight Vol um Tax Annual Revenues

(millIon tons) Dry weight (millIon tons) R at milliona of dollrs -

35.26 . 6 2.12 $50 105.76

S A Survey.

. CMA4s,estimoate is flawed seriously by the inclusion 'fostate-regulaled
wastes -- which are exempted explicitly.from the federal tax - in the tax
base.. 'The dry-weight of state-regulated waste ts approximately 11A percent.
Federally regulated (RCRA) waste, in sharp cOntrast, -averages a dry-weight

.ontent of 3.5'percent Relevant data fromf the CMA survey are presented below:

Wet Weight Dry Weight Pefcent(tos)' ' tons)' D Weigh

RCRA 12,570,046 36,974 3.5

State 281880.12 248#'6151r.

TOTALa 14 s7g8 P,163 685 8'-- 4.6

(The survey reflect s data from 93 CMA member companies
covering-60 percent lof .the Association members' plants.)

t , ,-

°,.,

6'
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CPA Projection vs. CMAI Survey Data

The di crepancy between the CM4A projection and its survey data suggest
that adoption of the dry-weight formula wouldAd--1o a revenue shortfall of
$44 mill on per year, or $220 million over the five-year life of the tax.. The

shortfall is calculated by multiplying the dry-weight of RCR-regulated
hazardous wasteby the proposed tax rate of $50 per dry weight ton:

Total
Deep-Well Annual Dry

Wet Weight, Percent Weight Volume Tax Revenue
(milion tons) Dry Weight . (million "t6ns) Rate millionss of dollars)

35.26 3.5 1.23 $50 $61.5

CMAIs estimate of the dry-weight of wastes disposed through other manage-

ment forms -- such as surface impoundments and landfills -- ' also appear to be

-based on data th. :ump nontaxable state waste together with taxable federal
wastes. Thus theW ,4A dry-w4ight projections for other forms of disposal may be

flaed by the same discrepancy that plagues the'deep-vell estimates. However,-
C(4A survey data provide no specific information that wold support or refute
this hypothesis.

Solution

The solution' -- I ncluded' in both the Schneider-Wyden and the

administraton-poposed waste-ed tax -- Is to bade the tax on the wet weight
of hazardous waste. Four 'compelling arguments support this position:

e "Revenues frowma wet-weight tax are inherently more predictable. Indus-
tries 'arerequl red al ready by' RCRA torepot volumes of hazardous waste on
a wet-ion basis# and this'data-have been gatheeoin a national survey

.conducted by EPA. As the discrepancy outlined above suggests# taxing on a
dry-weight basis adds an element of uncertaintyto-the waste-end tax.

'- Ar' EPA study found that.a dry-weight tax would be-more expensive and
complex to administer.

o4 '-Underground injection is not an Inherently safe form of land disposal.
aTh. trade magazine "Chemical Week" has warned that the consequences of--

asystem failure -- the contamination of groundwater that could be
virtually impossible to contain-- would be "horrendous."

Accidents have plagied deep well operations in a number of states, notably
Pennsylvanita, Ohio. and California (see attachments). The rupture of a
deep well in Presque Isle. Pennsylvani.,' Is thought to have caused the

discharge of waste .,trectly into Lake Erie; The Presque Isle well has
been placed on the Superfund National Priority List for cleanup. -

* Liquid wastes In general are more mobile, more liable to move Into grosqd-

water, andless susceptible to containment througilhand disposal. One of

U4 primary purposes of a waste-end iaxshould'be to complement the RCRA
programs emphasis on reducing the enormous volumes of liquid wastes"
dispose-d of In the land.' A. dry-weight -tax undermines this basic policy goal.

For fluther information' 4,all .-_

Eri'c Schaeffer at the Nort heast- lfdwest Institute, (202) 5W-5200
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WASTE-END TAX RATES REQUIRED TO RAISE THE $300 MILLION/YEAR "

CASE I: TAX DISTRIBUTION OF SINGLE TAX RATE
PER DRY WEIGHT TON DISPOSED

Dry 2 Dry
Weight Weight Tax

Amount' Content(MM Ton (MM Percent
Method of Disposal (MM Ton/yr) 1M] I4. axt-

underground Injection 35.26 .6 2.12 05-76. T.6%4.6

Surface Impouindme'nt 20.-94 .6 1.26 62. 81 20.6'1

3.31

0.52

60.013

75 2.48 123.98 40,.6%

so 0.26 12.95 4.2%

6.11 305.5 100%

Tax rate - $ needed =
tonlyr.

$3Q0 million/yr.
6,11 mikllion ton/yr.

.- $49.10/ton

Advantage: Dry weight tax spreads the tax burden in an
even-handed manner over the three major
disposal methods.

-U-. S. Environmental Protection Agency' s National Survey of
Hazardous Waste Generators and Treatment, Storage, and
Disposal Facilities regulated under RCRA in 1981 (April,
1984)

2 Estimate based on typical free-water content Values.

60.01 million tons/year - 54.55 million metric tons/year.

SOURCEtChemical Manufacturers Association

.4. i~p.

Landfill

Other
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DISPOSAL BY UDWtGOUD IN ACTION FOR 1903

(Tons)

Off-Site
I Coqpany-

On-Site , Total owned

10.3410517
1,531.171

99
100

0
0

Total Coomerclal

00 * 72,568
3,925

It I
Total -

l<I
10

1

2

Tota l Grand Total

,414.065 71

.535.096 1o

_1%.q5 15

P lClU 2,125, 777 99 74,Z 4 7 .D °-.-
State 65X,206 100 0 0 821 C 1 653,027 4

Totals
RCRA 12467.294 99 942 c1 101,804 1 -12,570,040 85

State 2182 377, 100 0 0 5 71 2188,123! , IL

Grand Total lT1T4I7T -

Dry Tons Basis3 e

Lo)ng Form
4

Long .M 35-,169 199 0 0- 4.864 '1 362,033 53

State 173.997 100 -0 0 421 <,1 174,418 25

Sbort rokm5
- RCRA I 73,892 99 33 1 1,016 1 74.941 1I

State V 73.990 ' 0 0 207 74.197 " 1

Totals
ICRA 431'.061 99 33 -C 5,886 1 436,974 '64

,- State 247987 10 0O 0 6 628 249248615 36

Grand Total 'ale'. _M 68+1 m
1-

1CRA Wastes are those materials considered hazardous under the Resource Conservaton. -and Recovey Act of

2 1980 (40 Cr. 261). .

2 State ets are additional materials conalderea hazardous by individual states which have elected to app1y

more stringenL 2-finltiot of 'hazardOus" than defined under RCRA.

30ry tons should be interpreteZ Ps water-free tons.'

4 Long form dry'tons are baaed on actual survey data.

5 Short form.dry tons are estimated based on the reported total solids content of the long for* data. The dry-.weight/

vet weight ratios for RCRA and state long form data were applied to short form "s-in tons to obtain the short, form
dry ton estimates.

$ - - ' SOURCE&
Tie CIL Hazardous Waste Survey

lat 1983, Final Report

N' -

As-Ia kSmis

Long FrCm

State
2

Short rotm

Co
Q
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PRESOTZ ISLE
Erie, Pennsylvania

The Presque le Sit; Is located in the City of Erie, Erie 'County,
Peuasylvania. I zoning in 1964 and continuing to 1972,- the s m emill
Paper Couany injected, under high pressure, over I billion gallons of
oapermakinx vaseestinco deep undergroun4 aquifers, ranging in depth from s
1,600 feet to 5,000 feet. The Pennsylvanla Department of Euvironuencal:
Rasour;as (DR) discovered a discharge of foul smelling liuid 'from sa

abandoned gas yell a:-the Stat. Park on Presque Isle, more than 4 miles
from the injection sit*. The DER has stated that a reasonable cause and
effect relacioihip exi:.sts vhich Lin.s the foul smelling discharge to the
Rawmerm$ll injection program. It appears that the abandoned veil is
acting as a conduit for the injected wasces to rise to he 'surface. The
U.S* uviromental Protection Agency and the U.S. Geologic Survey *re
concerned that similar d1scharges ay be rising in other abandonedd .yells
and causing roundwater pollution at various points over a wide
Igeographi ara. •.

Environmental Protection Agency
(Description of Sites on Superfund
National Priority L4st)

0
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Ohio EPA
closes 5 
waste wells
By James Lawless, -• 6 he said.

The Ohio ,Envlroniental -_Maynard said the repairs to the
Protection Agew closed Pt of we be tested by th econsulunt
"a u disposal wells at( wIr approved by Ohio EPA
a M dou .a te te nr s ie and t o't know if thr wr
mont Vyesers ater aicon g pouring wwavy down a rat mole
that all six wells were leakin. - or not.

Ohio A also referred the Asked it Waste nmlement
problem to the state attorney-e--pe0ced the. leaks. Reddleliffe
geweal f(a legal action as st said. -The qu stin swhether the
Ohio Llqul Disposal., which eal w eia blead ifthey

operatee a l4wardous wast edwe_,. why fty' wt not found.-
- "' c pnV and recycls m e - The %ite bas bee a problem

l.mtso An* ims:tL Wb am~,i no s om er
Only well So. 3 an beo*W. chmlofcd, 4.poedn ous

ated and, tha oly for tastit. vlo Iaslmn a m te company found
said Paumia Madasn m Ohio about I m9li0 gallons of PC.
EPA s"isman.' hey have no SOWAta i latd wa tol Subse

pe~nto inject -waste Ito quody. howrdmw diouins we
any *UsewlL and theyabenw found. 0
assaun that they win hae Ohio EPA Shut the site t
permission at any faunr date. springand ordered tOe company

Laks in the wells were dis- to stop handling waste oiL Iit
covered by a coasultaot. Under. ordered the PCBs and diozins
ground Resources .angment of cleaned up.
Austm. Tex. which wa selected
by Ohio EPA and is being pad
by WM mangemnt I= te
pare= company of Ohio Liuid.
to test the secufrtyof the We.

Ohio Adirem did tt
the attorney general to clos Ohio
Liqud. but said -suabtantli civil
pmaluu are in order in thl ss"
because of the, leaks.

o ls.%a an said there are poten.
tia l violations of bulh te safe
drniung water act and hazardous
waste regulations., Hazardous
waste vwuom result in fines
of up -to SO.000 a day each.!4. adiansad

Don Reddicliffe. a Waste Man-
agement spokesman TO Chiao.
said one of th ix wells has be
repairediadLs being tested. -tis

. Sows the company is moving
forward on ihe ruiabilluacon of

In wel"s Ohio EPA ordere # rm
view of all the wells in September.,
Maynard relused informauon on0F
th sil leaks found by Under-
gepund Ftesohrst which Is .1
pected to hav -a full epor an
the se inl Juar"?.

Madlg said thmre are fewh
details of the amount of hazardous
chequab le n from tehtwells.
but said all leaks werp rpoted!
at a Ilvel between 2.400 to V.00
feet underground well below the'
sourc for drinking water. Some
of the le ks wer romted tc be

Se sa" the wells art supposed
to inject wastes into an area aboui
2J00feet belowr roun Under.
ground Resources reported that.
the *a appeared to be can-
tined in an averge r3dius of
about 500 feet ffI m * e e1-4

/

SOURCE:
Cleveland Plain Dealer
December 9, 1983
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Mrs. SCH-NEDER. The analysis shows that inaccuracies in meas-,-
uring the dry weight portion of waste that is eligible for taxation

-could cost the Superfund Program $220 million over the 5 year life-
span of the tax. This shortfall would hamper the ability of Super-
fund to meet tbe rigorous cleanup schedules already established by
the Environment and Public Works Committees.

The second point I would like to elaborate on are some of the dis-
torted incentives for proper waste management.,As Senator Prox-
mire mentioned in his statement, one of the primary goals of last
year's RCRA amendments is to reduce'the enormous volumes of
liquid waste that are currently being disposed of in the-land. A
waste-end tax would work in conjunction with existing-regulations
to accelerate the trend toward recycling and away from land dis-
posal.
_ A dry weight waste-end would essentially ignore the liquid waste

that is disposed in underground injection wells, Sixty percent of all
hazardous waste that is land disposed is injected into wells and
they have not been determined to be a safe disposal technology. Ac-
cidents have plagued deep well operations in a number of Sta"_t .
notably, Senator Heinz, your State of Pennsylvania; alsbd Ohioand -

California, and a number of others. The trade magazine Chemical-
Week has also warned that underground contamination from leak-
ing disposal wells could pose horrendous consequences. In "fact,
Chemical Waste Management, Inc. last year sustained a near
record $10 million fine from the State of Ohio after wastes were
discovered leaking from a deep well in Vickory, OR. -
- Given the congressional sentiment to move away from all types,
of land disposal, I believe it's counterproductive and inconsistent to
enact; a dry weight tax, which at the rates proposed by CMA would
result in less than $1 wet-weight equivalent, tax on the major form-
of land disposal.,

This is especially short-sighted given the fact that EPA studies
suggest that a slightlyhigheir $5.a ton Wet-weight tax would cause
industry to treat 25 percent of the waste that is being currently in-
jected underground. A handful of companies have already made-
the shift from underground injection to treatment out of concern
for the long-term safety of underground injection wells. A relative-
ly small wet-weight tax on deep wells will encourage more firms to
shift to comparable, priced, on-site treatment technologies. If we are
going to promote anfincentive-based tax, it is logical to place the
incentives where they can actually change industry behavior.

I would also like to elaborate a little bit based on some of the
questions -already asked of Mr. Florio on the administrative -feasi-
bility of this wet waste-end tax.

According to EPA, a dry Weight tax is expensive and more com-
plex to administer. The mere cost of determining the dry weight
content alone would place an unfair burden on small generators
who are just coming into the RCRA system.

In short, a dry weight tax would create administrative problems,
destroy incentives for safe waste management and 'threaten the
revenue reliability of -the waste-end tax. The way around these
problems is to separate-is to administer the tax on -a' wet Weight

asis, and to provide a separate and lower tax rate for injected
waste. It is this approach that- has been incorporated into our
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waste-end legislation, and it is this approach that I recommend
that the committee adopt.

The State experience, which was also mentioned by Congressman
Florio, I think is very important to look. at on how the tax Would.
work then on a Federal level. Mr. Florio, however, mentioned an
older GAO study in his analysis of the effectiveness on a statewide
level.

A more recent study conducted by the Environmental Protection,
Agency indicates that in eight States, including New York and
California; the survey has been very effective. In particular, six
States the waste-end taxes had generated 71 to 98 percent of the
projections. In two States, revenues were ahead of projections. For.
a perspective on that in comparing. it to the Superfund feedstock
tax, the feedstock taxes realized 78 to 84 percent of -revenue projec-
tions during its 5-year lifespan.

So the waste-end proposal that Senator Ptoxmire and I have
briefly outlined 'this morning incorporates, I believe, some of the
best provisions of the various proposals that have been circulated
over the last few-months. Because the tax falls on disposal facili-
ties, it is relatively easy to administer and also to collect. '

Like the- CMA-backed legislation,' our proposal includes a tax
* structure which provides incentives for legitimate treatment tech-

nologies..Like the administration proposal it relies on a wet-weight
financing mechanism" to guarantee. a stable flow of revenue into Su-
perfund.

We strongly believe that this form of middle ground approach is
the best way to- ensure that the waste-end meets its legitimate
goals. The waste-end tax' cannot be a replacement for the feedstock
tax, and it will also not force an overnight switch away- from landdisposall. t--h -at n taxHowever, with the prqper desigii I blieve thatt the wasted tx
can provide a very reliable supplemental stream orrevenue for the
Superfund. And the incentives to make it work with the regula-
tions that are already in place in order; to accelerate the move
away from land disposal.

In short, Mr. Chairman, I think that the waste-end is an idea
_whose time- has come. And I certainly hope that the committee as
it reviews the various proposals will see fit to incorporate ours into
the Superfund financing package...

Thank you very much. '
The CHAIRMAN. Thank you.
[The prepared statement of Representative Schneider follows:]
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/- THE WASTErEND TAXif J AS A SUPPLEMENTAL FINANCING MECHANISM FOR SUPERFUND
I /S. REP. CLAUDINE SCHNEIDER (R-RI)

SENATOR-PROXHIRE HAS GIVEN AR ELOQUENT ARGUMENT FOR AN

INCENTIVE-iASED"WASTE-END TAX* I SECOND HIS THOUGHTS AND ADD THAT

SUPPORT FOR*A WASTE-END EXISTS AMONG A WIDE VARIETY OF ORGANIZATIONS

INCLUDING THE CENTER FOR- THE STUDY OF THE AMERICAN BUSINESS,-THE

'NATIONAL CENTER FOR LEGISLATIVE RESEARCH, THE NATIONAL ACADEMY OF

SCIENCE AND THE ENVIRONMENTAL POLICY INSTITUTE. IN THE HOUSE,'-OUR

WASTE-END PROPOSAL iAS ATTRACTED A BIPARTISAN COALITION OF

FIFTY-EIGHT COSPONSORS. -"

I WOULD LIKE TO PRAISE SENATOR BENTSEN AND SENATOR MOYNIHAN

FOR THEIR ROLE IN PUSHING A WASTE-END PROPOSAL IN THIS BODY. THEIR

PROPOSAL. WHICH IS SUPPORTED BY TIE' CHEMICAL INDUSTRY.• IS SIMILAR IN

MANY RESPECTS TOTHE WASTE-END TAX THAT WE-HAVE INTRODUCED. THE CNA

APPROACH INCORPORATES MANY OF THE PROVISIONS THAT ARE NECESSARY TO

%BUILD A WASTE-END TAX THAT IS BOTH RELIABLE AND EFFECTIVE.

THERE IS, HOWEVERi ONE MAJOR CHANGE IN THE CNA WASTE-END THAT

,SHOULD BE SERIOUSLY CONSIDERED IF THE COMMITTEE',IS TO CRAFT. A-

TAX THAT WILL MEET ITS GOALS AND EXPECTATIONS

THE -CNA BILL WOULD APPLY THE WASTE-END TAX ONLY TO THE

DRY-WEIGHT PORTICFN OF THE HAZARDOUS WASTE STREAM. WHILE, AT FIRST

GLANCE. THIS WAY SEEM TO BE A FAIR CALCULATION, IT. IS MY OPINION AND

THE OPINION OF'O JI1KA!MaSTS, THAT A DRY-WEIGHT CALCULATION WILL

THREATEN THE INTEGRITY OF TH WASTE-END TAX BASE AND.DESTROY

INCENTIVES FOR'PROPERWASTEuANAGENENT. I WOULD LIKE TO BRIEFLY

ELABORATE ON THOSE THOUGHTS FOR THE COMMITTEE.'

-. - ,
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I. REVENUE RELIABILITY

IN DESIGNINGA WA9TE-END TAX, IT IS VITALLY'IHPORTANT THAT

ESTIMATES OF'THE VOLUME OF WASTE THAT CAN BE TAXED BE AS

ACCURATE--AN-D AS CONSERVATIVE--AS 'POSSIBLE.- THIS WILL ENSURE THAT

*THE WASTE-END RAISES THE REVENUE NECESSARY TO FULFILL ITS DESIRED

. CONTRIBUTION TO THE TOTAL SUPERFUND PACKAGE.,

ACCORDING TO CHA, A DRY WEIGHT TAX WILL RAISE $307',NILLION A

YEAR FOR SUPERFUND. MY STAFF AND I HAVE CONDUCTED A DETAILED

ANALYSIS OF THE DATA ON WASTE VOLUME THAT WAS USED TO MAKE THIq

PREDICTION. WITlTOUt. OBJECTION, I WOULD LIKE TO SHARE THIS ANALYSIS

,WITH THE MEMBERS OF THE COMMITTEE AND ENTER IT INTO THE RECORD. THE

ANALYSIS SHOWS THAT INACCURACIES IN MEASURING THE DRY WEIGHT PORTION

OF WASTE THAT ,IS ELIGIBLE FOR TAXATION COULD, coST THE SUPERFUND

PROGRAM $220 MILLION OVER THE FIVE YEAR LIFESPAN OF THE TAX. TVI'S

SHORTFALL WOULD HAMPER THE ABILITY OF SUPECFUND TO HEET THE RIGOROUS

CLEANUP SCHEDULES ESTABLISHED BY THE ENVIRONMENT AND PUBLIC WORKS

COMMITTEE"

II. DISTORTED'INCEWTIVES FOR PROPER WASTE-MANAGEMENT:

AS SENATOR PROXHIRE MENTIONED IN HIS STATEMENT, ONE--OF THE x

PRIMARY GOALS OF LAST YEAR'S RCRA AMENDMENTS IS TO 'REDUCE THE

ENORMOUS VOLUMES OF LIQUID WASTE THAT ARE'CURRENTLYBEING DISPOSED OF

IN THE LAND. A WASTE-END TAX WOULD WORK IN CONJUNCTION WITH EXIStING,

REGULATIONS TO ACCELERATE THE TREND TOWARD RECYCLING AND AWAY FROM'

.LAND DISPOSAL. '

A' DRY WEIGHT WASTE-EN6 WOULD ESSENTIALLY IGNORE THE LIQUID WASTE

THAT.IS-DISPOSED IN UNDERGROUND INJECTION WELLS. 'SIXTY PERCENT OF

-' THE WASTE THAT IS LAND DISPOSED IS-INJECTED INTO WELLS, AND THEY

/
/

I ~ ~/
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HAVE NOT EEN DETERINVI) TO AE A SAFE DISI' ALC, K61.04LLO ACCINENTs

/ AVE Pl UIED O)EP 1 OPERATION4 IN A ) UF/STATES, NOTABLY,
PEN'NSY VANZA, 01110,, AND CALIFORNIA. l' .TRADk M4(AZINE CHtMICAL XfEEK

,-7

HA S ilHAT GRUDATRbNTA fN ATI.ANDON FRO~ LEAKING DISPOSAL WKUJS

CLD POSE i-H1ORRENDPW.S 0 NCQUENCES.- IN -FACTr, CHEMICAL WASTh-

MANAGEMIENT iNC. LAST -YEAR SUSTAINED A Ne, $ IjECRI) . IO MILLION- 'FINE

ROM THfE STATE ,,bF 0 14I1 AFTER WASTEt WERE nISCOVE .RED'LF'AKlNGOFROM A-

DEEP WELL IN VICKERY, OHIO. '

GIVEN CONGRESSIONAL SENTIMENT TO MOVE AWAYFROI ALL TYPES OF

LAND'DISPOSAL 3 IT- I-9 COUNTEkP-RODUCTIVE AND INCONSISTENT TO E NACT A

DRY-WEIGIhT TAX, W HfTC; "AT TIE RATES PROPOSED BY, CHA, WOULD RESULT ,IN

LESS THAN $-I WET-WEIGHT EQUiVALENT" TAX THE"HAJOR FORM OF

LAND DISPOSALAL_ THiIS IS ESPECIALLY SORT. 1Gim!) GIVEN THE FACT 'THAT

EPA-STUDIES SUGGEST THAT A' SLIGHTLY hIIGh $5 A"TON 'WET-WEIGHT TAX .

'WO'LD-CAUSE'INDUSTRY TO TREAT 25 PERCENT OF IE WASTE TIIAT IS

CURRENTLY BEING INJECTED UNDERCROUNDo' AIIANDFUL OF COMPANIES HAVE'

ALREADY MADE THE.SHIFT FROM UNDERGROUND INJECTION TO. TREATMENT. OUj OF "" "

CONCERN FOR TIIE LONG-TERM' SAFETY OF. UNDERGROUND INJECTION WELLS. A

RELATIVELY SHALL WET-WEIG.HT TA-X ON DEEP WELLS' WILL IPNCOURAGE 'lONE

FIRMS TO SHIFt TO eOMPARABLY. PRICED, N!-SITE TREATPHENT. -CINOL4GIKS.T ,C, NOL- , I S

IF WE ARE GOING T 'PROM'OT. AN INCEOTIVE-BASED-TAX, !T IS LOGICAL trO "

LACE THE INCENTIVES IN A' SITUATION-WHERE'THEY CANACTIALLY.CHANGo ,

INDUSTRY BEIIAVIOR,'"

I.. ADMINISTRATIVE'FEASIBILITY":

FINALLY, ACCORDING TO EPA. A DIRY WEIGHT. TAX IS EXPENSIVE AND

' HO$E COMPLEX 'TO, ADHINSTER. 'THE HERE COST OF DETERMINING THE DRY-

WEIGHT CONTENT ALONE WOULD PLACE AN UNFAIR BURDEN ON-SMALL GENERATPR'S

WHO ARE JUST COHING'iNTO -THIRCRA'SYSTEM.

*1 .

i
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IN SHORt, A DRY WEIGHT TAX WOULD CREATE ADMINISTRATIVE PROBLEMS,

'DESTROY INCENTIVES FOR. SAPE WASTE-HANAGENENT AND THREATEN THE REVENUE

RELIABILITY OF, THEWASTE-END TAX. THE WAY .AROUND THESE PROBLEMS IS'

TO ADNfNIeTiR THE TAX ON A WET-WEIGHT BASIS, AND TO PROVIDE A

SEPARAT',,AND LOWER TAX RATE FOR INJECTED WASTE. IT IS THIS APPROACH

THAT HAS BEEN INCORPORATED INTO OUR WASTE-END LEGISLATION AND IT IS

THIS APPROACH THAT I RECOMMEND THATTIlE -COMMITTEE ADOPT.

IV. THE.STATE EXPERIENCE WITH THE WASTE-END

IT It IMPORTANT TO L9OK AT TH.EXPEEIENCE OF STATES WITH

WASTE-END TAXES ALREADY IN OPERATION TO-DETERMINE HOW THE TAX WOULD

WORK ON THE FEDERAL LEVEL. -LAST SUMNER, EPA CONDUCTED A SURVEY OF

VASTE-END TAX PROGRAMS %IN EIGHT STATES, INCLUDING NEW YORK AND

'CALIFORNIA. IN SIX STAT S, WASTE-END TAXES HAD GENERATED 7i to' 98

PERCENT OF PROJECTIONS; IN TWO STATES, REVENUES WERE AHEAD OF

PROJECTIONS. FOR PERSPECTIVE, THE SUPERFUND FEEDSTOCK TAX HAS

REALIZED 78 TO 84 PERCENT OF REVENUE PROJECTIONS DURING ITS FIVE YEAR

.LIPESPAN,

THE WASTE-END PROPOSAL'THAT- SENATOR PROXMIRE AND I HAVE BRiEFLY

OUTLINED THIS MORN ING INCORPORATES THE BEST PROVISIONS OF THE VARIOUS

PROPOSALS THAT HAVE BEEN CIRCULATED OVER THE PAST PEW MONTHS.

BECAUSE THk TAX FALLS ON DISPOSAL FACILITIES, IT ISRELATIVELY EASY -.

TO ADMINISTER AND COLLECT. LIKE THE CHA-BACKED LEGISLATION, OUR

PROPOSAL INCLUDES A TAX STRUCTURE WHICH PROVIDES INCENTIVES FOR

LEGITIMATE TREATMENT.TECHNOLOGIES, LIKE THE ADMINISTRATION PROPOSAL,

IT RELIES ON A WET-WEIGHT FINANCING MECHANISM TO GUARANTEE A STABLE,

1, ,



315

FLOW OF REVENUE INTO SUPERIFUND. WE STRONdLY BELIEVE THAT THIS SORIT

O" MIDDLE-GROUND APPROACH IS TilE BEST WAY'TO ENSURE THAT THE

WASTE-END MEETS ITS LECITI.AT" GOALS.

THE WASTE-END TAX CANNOT BE A REPLACEMENT FOR' TH, FEEDSTOCK

TAX. IT ALSO .WILL NOT FORCE AN OVERNIGHT SWITCH 'AAY FROM LAND

DISPOSAL. HOWEVER , WITH PROPER DESIGN, THE WASTE-END TAX CAN PROVIDE

RELIABLE SUPPLEMENTAL STREAM OF REVENUE FOR THE SUPERFUND, AND IT

WILL PUT IN PLACE SOME INCENTIVES TO WORK V1TH REGULATIONS TO

ACCELERATE TilE MOVE AWAY FROM LAND DISPOSAL.

IN SHORT, MR. CHAIRMAN, WE BELIEVE TlE WASTE-END IS AN IDEA

WHOSE TIME HAS COHE. WE HOPE THAT THE COMMITTEE WILL SEE FI1' TO

INCORPORATE IT INTO THE SUPERFUND FINANCING PACKAGE.

* The CHAIRMAN. Just a couple of questions. First, to each of you.
In your tax proposals, you are clearly using the Tax Code in this

case as a social incentive to reach a desired end, .if 1 read it correct--
ly,. Is that right?

Senator PROXMIRE. That's correct.
Mrs. SCHNEIDER. Yes.
The CHAIRMAN. And you have no objection to using the Tax Code

for a variety of worthwhile social purposes, then?
Senator PROXMIRE. Well, Mr. Chairman, I respect your position.

on this. I think that we should be very, very careful about it. I"
think that we have abused it in the past, and I think that's one of
the reasons the tax code is as complx as it is. But I do think, of
course, there are some provisions in the tax code'that should per-
sist. And in Senator Bradley's excellent bill, which I'm happy to co-
sponsor, he provides some social purposes, such as interest on first
home and so forth.

So I think there are occasions where'this-can be used this way,
and I think this is one of them.

The CHAIRMAN. You and I agree that it is a worthwhile purpose.
Senator PROXMIRE. That's correct.
The CHAIRMAN. Your waste-end, proposal, as opposed to a variety

of bills that members of the committee have introduced-I
shouldn't say as opposed to because they may include some waste-
end taxes also-but the generic broad based tax where We will col-
lect the money and take care of it is"iot-particularly using the T"x
Code4'or an incentive. We are just-saying it benefits the whole soci-
ety so we mill more or less tx the whole society and pay for the

senator PROXMIRE. That's right. And I think this is also a kind of
.a user fee matter It's imposed on the people who put the waste
into the ground. It's imposed on the people who have caused the
public health hazard. And, of course, itdoes provide-:and that's
the principal reason why I support this-it does provide a clear in-
centive not to follow practices whici affect the public health. -

48--076 0.- 86 1-1
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The CHAIRMAN. From the standpoint of this- committee, I can't
concede that this is a user fee or this committee lose$ all of its ju-
risdiction over this subject altogether. So it is not a userfee in any
way, shape or form, never has been, never will be. [Laughter.] .

Claudine, you have no objection to using the Tax Code for social
purposes so long as we agree on the social purposes?

MS. SCHNEIDER. Absolutely in agreement.
The CHAIRMAN. Now t me'read a statement. This is, the GAO

study. "The General Accounting Office recently studied the experi-
ence with waste-end taxes in New Yolk, California, and New
Hampshire." It goes on to say they fell short. And then they say:
"The revenue shrtfalls in these States were 39 percent in Califor-

.nia, 73 percent in New York and 93 percent in New Hampshire."
Is this study now a flawed study? You were saying that the infor-

mation that you have is more recent, and this study io wrong?
Ms. SCHNEIDER. What the problem is that they fail to distinguish

between the generator taxes and the disposer taxes in this particu-
lar study. In fact, the California disposer tax has never experienced
more than 8 percent shortfall in revenue according to a report pre-
pared by the GAO.

The CHAIRMAN. Is the same argument then true about the waste-
end tax that supports the postclosure liability trust fund? It's only
generated about 25 percent of its expected revenues.

Ms. SCHNEIDER. I believe.that that is also the case.
The CHAIRMAN. Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman.
First of all, I would like to welcome Congresswoman Schneider

here. She has long been extremely active in this area; has made
very finecontributions. It's been a long time concern of hers. And
her thoughts *and those of Senator Proxmire are extremely helpful
on this matter.'

It seems to me we are moving in a very important area, and now
we are trying to raise the money to solve these problems. And for
the sake of the committee, I would like to get before us a differen-
tiation between-waste-end or waste disposal which is one foim of
tax and the other is waste generation. Now the waste-end tax
which.-you- re proposirgg and waste disposal, you have very great,
d6n't you,'dIpendg on what is done?

Mrs. SCHNEIDER. Yes.
Senator CHAFEE. And some of them are fairly high. In other

.words, through the Tax Code, you seek to encourage a disposal in
this manner or this nianner.

Mrs. SCHNEIDER. Well, there are two levels, as Senator Proxmire
said in his testimony. It's a $20 rate and a $5 rate. And this tax is
generated on land disposal; not on the generator of the waste.

Senator CHAFEE And the waste generation tax is at a lower rate,
and is nondiscriminatory as to how you-do it.,

Mrs. SCHNEIDER.. Wedon't tax Waste generation at all in our pro-
posal. Not at all.

Senator CHAFEE. And that's the proposal that Senator Mitchell
and I have. And we are aging to have to work our way through
these to see which is the best because there is, as in all situations-
the testimony that we have come before us is not consistent.
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For instance, yesterday we had testimony from the Sierra Club
on behalf of the National Audubon Society. And then the National
Resource Defense Council, the NRDC. And both of those, which
are, of course, prominent environmental organizations, Were not in
favor of the waste-end tax in their testimony.

And as was said by Mfr. Early of the Sierra Club on page -well,
,he failed to number his pages. That is a severe fault. About page 6:

An imposition/of a waste-end tax-merely adds a'newv set of fifianial stakes to the
regulatory stakes associated with the listing or delisting decision. Thus, the waste-
end tax, and the RCRA amendments work against each other.'

I, personally, am not sure just what we should do. Any help you
can-give us on this-matter would be most beneficial to us as we try
and work our way through this.

What do you say, Ms. Schneider, to that suggestion of Mr. Early?
... _ That the waste-end lax and the RCRA amendments work against

each other. You see anyvalidity to that?
Mrs. SCHNEIDER." No; I see absolutely no validity, whatsoever to

that because I believe that the waste-end tax compliments RCRA.
, RCRA provides for enforcement, and-the waste-end tax provides an: added incentive to comply withRCRA. And the-'therpoiht, Sena-

'tor Chafee, I would like to add is that when we are talking about,
as we have several different options 6' the table here, when itcomes to waste end, I think it's important to recognize the adminis-
trative possibilities of these approaches. And the ono thing-very
quick answer. For the disposal tax, there are less than 5,000 collec-
tion points. For the generation tax, we are talking about more than

...-. 3000 colledion points, And so just the administrative feasibility
alone, I think, is something that should be considered in our wet
weight approach and in the disposal tax approach.

Senator PROXMIRE. Could Iadd, Senator Chafee, that it's my un-
derstanding that the, Audubon Society and the Sierra Club both
support our legislation, but we will be happy to provide that docu-
mentation for the record.

[The documentation not available.at press time.]
Senator PROXMIRE. Let me read just very briefly a short state-

ment from the Environmental Policy Institute, which says this--it
is dated April 18:

By taxing the'disposal of waste at rates which encourage a treatment of recycling
alternatives, your proposal will increase the revenues flowing into, the trust fund
while diminishing the amount of waste being disgarded. When the wet weighted

'a'etax is in effect, its success will be measured.by the diminishing revenues it
raises. Rigid enforcement of the RCRA will assure that the reduced revenues are a

!directresult of generators- shipping toxic wastes to treatment facilities and not ille-"
gally disposing of them.

* There's more, but that's just the position of that environmental
organization. -

Senator CHAFEE. Well, let me just say that fry questions here are
seeking- information. I'm not opposed to what jou say. We are just
all of us seeking to find the best possible soluttQn. Ajd it may 'well
be that the Aifidubon Society has a different position, but I'm-just
quoting from what their testimony was yesterday. They collaborat-
ed in this testimony of Mr. Early from the Sierra Club. -

Thank you.
And thank you, Mr. Chairman.,---- -
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The CHAIRMA4. Senator Bradley.
" Senator BRADLEY. No questions, Mr. Chairman.

The CHAIRMAN. Senator Heinz and Senator Baucus are gone;
Senator Grassley.

Senator GRASSLEY. I'want to compliment both of you for your tes -
tiptony. And particularly, Senato0?Proxmire for the -point -that he-
brought up about the European experience.
or First of all, if you could gve me any more ififormation on that,
or direct your staff to direct it to Julie on my staff I would appreci-
.ate it -on the tax because it brings upthe issue that 'is often
brought, up regardless of what tax might be proposed-end waste or
the broad baged tax.or any of the taxes-of whether or not we are
going to be competitive, and our industry will be competitive with
competition from overseas. And I m sure that you've had to think
about that to a great extent. And so from that standpoint-and

* eventthough I'm addressing it to, Senator Proxmire, if Congess-
woman Schneider wants to respond, I would appreciate it--the•
extent to which your tax would or would not make our industries
in this country competitive with European. And then I would also
like to ask the extent to which we ought to be concerned just about
European. com titiOn, because I don't know to 'what extent-
market share t ey have. "
* Senator PROXMiRE. 'Well, WesLGJrmany, our second largest corn-

petitor, for- example, in the chemitflrdustry, treats o1 60 per-
cent of their Chemical. 'waste through incineration recycling or
other forms of treatment rather than land disposal. We treat prob-
ably 5 or 6 percent of ours. So they, obviously, treat good deal
more and we know that they are highly competitive with us.

We dump .nearly 90 percent of all chemical waste into landfills
rather than detoxifying, recycling, or destroying hazardous waste:.-
Furthermore,according to a study prepared by EPA, nearly 90 per-
cent of hazardous waste generate in this country are disposed of

. oi site. Denmark allows for less than 25 percent of its chemical,
waste to be treated' through land disposal. -This -country generates
nearly three times more toxic waste per citizen than does West
Germany.

Now, the question you have asked, Senator Grassley, is a little
different from the answer I'm giving you because I don't "have all
the facts on the competitive effects. But it seems to me that on the
basis of the record, the Europeans have shown that when theyhave a tax,' of this kind, they apply their ingenuity to reducing

= their overall costs, -including reducing a tax for recycling. And it
has-worked out well enough for them to do so while at the same
time competing very effectively with us and with other countries.

Senator GRASSLEY. Well, could you generalize the extent at least
to which the European competition has. to be considered as we es-
tablish tax policy here. That we could put on the tax you suggest
and not make our industry uncompetitive.

Senator PROXMIRE. That's an excellent question. I am not pre-
pared to give you thd documentation on that. I will be delighted to
provide it for you for the-record. -.

Senator GRAISSLEY. In writing.
Senator PROXMIRE. Yes; indeed.
[The documentation from Senator Prox~iire follows:]

'N
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waste and minimize the need for dumping. Although
mbst forms of waste treatment produce small quan-
titif of residues that must be disposed of in se-
,cured--that is, leakproof--4tes; the netresultis har
the risk, waste volume,"and overall costs-to both.
,socieW and its leading firms are grealy reduced.

- approach involves more than sophisticated
technology. Governments in the Old World realize
that reliable new techniques are essential for getting
rid of wastes, but they also recognize the need for
effective public policies to introduce and use those
techniques rationally. The result, in several Euro--

* pean countries, has been a creative combination of
private and public enterprise that manages toxic-
wastes' with a minimum of expense and, red tape.
The techniques have not avoided local protests en-
tirely, but thgse incidents have not approached the
scale of U.S. demonstrations against waste dumps.

A handful of forward-looking U.S. firms has strug-
gled to put waste reduction, recycling, and advanced
treatment technologies to work in this country.
However, in contrast to the Euiopeans, the U.S. gov-
ernment has-actually discouraged the use of these
practices by favoring continued land disposal.,

The European Example

Before dismissing the European' techniques as more
lead-into-gold fantasies that just won't work at
home, consider these comparisons: While 80 to 90
percent of the hazardous wastes generated in the
United Stares are still dumped directly into landfills
or land-based facilities, 60 percent of West Ger-
many'$ toxic-wastes -ate detoxified instead of
dumped. In Denimark, where 98 percent of the na-
tion's drinking water comes from groundwater, vir-
tually no untreated chemical wastes are disposed of
on land. Instead, treatment technologies destroy or
detoxify practically all of that country's most threat-,
ening wastes,

West' Germany and Denmark lead the way in
waste management. Yet other European countries
are now designing chemical waste facilities that min--- imize, or aggressively phase out, land disposal of

,.: toxic pol-lutants. Sweden and Finland are borrowving
heavily from the Danish example by' constructing
centralized high-tech treatment centers. Austria has
a shining new centralized incineration and treatment
facility, and is now developing a comprehensive reg-
ulatory scheme that will insure its use. In the Neth-

edands, the Chemical Waste Act of 1979 explicdy
prohibited the dumping of a wide range of toxic
wastes. The Dutch are planning a central treatm&at

-..faciliey-and promoin"ngjrough-research and public
education, the use of manufacturing technologies
that produce less-waste. Aind Norway, with fewer
wastes than the industrial giants such as West Ger-

* many, is developing a decentralized set 6f technol-
oges and management strategies. The Norwegians
rely whenever possible on existing industrial facili-
ties to destroy their tokic whites, and hwe led the
wo(14-in the effort to rfitot temebt kilns (or high-',

-temperature incineration of organic wastes.
In light of. these efforts, America's continued en-

thusiasth for land disposal seems not only misguided'
'but downright mystifying.'Moreover, when one ob-
serves how relatively simple, inexpeipive, and ele-
gant are some of the techniques employed by our
European competitors, Washington's emphasis on
securing toxic landfi!ls for future dumping appears
profoundly inconsistent with oui longstanding lead-
ership in t6chnology. .

Communal.Waste Destruction

Denmark has joined the technical leaders through
its Kommunekemi, or "community chemica'- plant.
Located near the town of Nyborg on 'the island of
Funen, the facility stands it the geographical center.
of Denmark and functions as the centerpiece of its
toxic-waste control system. Although Kommune-
kemi is a government-owned waste-management
firm, it makes. sizable profits from consulting with
other countries. It also serves as a model for other
nations in search of hazardous-waste solutions. '

The core of the Danish system is a network of
chemical-waste collection and transfer stations, sit-
uated throughout the Maryland-sized nation to
lower transport costs as well as risks..The 21in-
dustrial-waste transfer stations, located 20 miles or
less from each of Denmark's major industrial firms,
are owned and operated by the muncipalities in
which they are located. Some of the stations operate
a pickup service for industries in their area, sending
out flatbed trucks to collect drums of wastes or tank
trucks cquippdd with vacuum pumps to collect liq-
uids and sledges. I -

Linked cc these tratisfcr sta.ti6ns is a network of
more than 275 idroq-off stations for poisonous
household chemicals., For example, old medicines
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can be dropped off at pharmacies, dead mercury
batteries can be delivered to places where new bat.
teries are sold, and other household toxins such as
paint.thinnen and pesticides maybe delivered to
certain paint shop.. The. they ire sealed in gov-
ernment-approved containers and shipped to the
nearest transfer station for transpon to Kommune-
kemi. By bringing t$heir household poisons to these
stations, the citise4 of Denmark perform a public
service while.reminiding themselves of the toxic
wastes that directly result from the products they
purchase, use, and throw away.

The entire system feeds about 60,000 tons of used
oil and chemical wate-o the Kommunekemi plant
each year for detoxification and destruction. Three
rotary kiln incinettors at Kqmmunekemi destroy
50,000 tons of organic solvents, sludge, and oil
wastes produced each year by Denmark's petro-
chemical, pharmaceutical, paint, and plastics indus-
tries. The remaining 10,000 tons of inorganic wastes
are twated separately.

The rotary kiln incinerator is the workhorse of
most European treatment plants, destroying organic
wastes at temperatures in excess of 1,200* C with
an efficiency of 99.9999 percent. These incinerators
have four elements. The kiln, a long rotating metal
cylinder over 10 feet in diameter, burns solids,
sludges,-and liquid waste directly or in their original
contaminated drums. An afterburner insures com-
plete combustion of gases from the wastes. A waste-
heat boiler recovers heat from the hot exhaust gases.
And an air-pollution control system deans the ex-
haust gases. The incinerators at Kommunekemi gen-
erate about 30 tons of steam per hour. Fed into the
district heating system of Nyborg, this steam pro-.
vides 60 to 65 percent of the heating demand for
the town of 12,000 people.
SA series of chemical and physitl processes at

Kommuhakemi detoxifies liquid inorganic wastes
from the metal and electronics industries. These
wastes are generally very acidic oi basic and usually
contain highly toxic cyanideikand heavy metals, such
as chromium, cadmium, and nickel. The treatment
procedures performed in tanks, detroy cyanides by
oxidizing them with sodium hypochlorite, a com-

1ino1 swimming-pool chemical. Other processs neu-
tralize acids and bases, chemically reduce hexavalent-
chromiumtoa less toxic form, and precipitate heavy
metals as insoluble solids, which are filtered out of
the remaining liquid. This liqui4 is discharged to the

city sewer system if its content of heavy metals does
not exceed strict limits.

All that remain for disposal from both tJe incin-
eration and inorganic treatment bnits are solid res-
idues constituting less than 23 percentofthe original
waste volume. Because these residues are relatively
nontoxic and are in a more immobile form, theirisks
they pose to the environment and public health have
been greatly reduced. They are deposited in a special,
solids only, landfill on the island about 15 miles from
the plani.

.Kommunekemi was built after passage of Den-
- mark's chemical waste law in 1973. This pivotal act
,placed the responsibility for proper waste manage-
ment at the city and county levels, thus maximizing
a sense of local-responsibility for the proper treat-
ment of wastes. Denmark s municipalities formed a
consortium to finance construction of the Kommu-
nekemi plant in 1975 by awarding it an interest-free
loan, with repayment not starting until 1985.

The waste law requires companies to deliver all
chemical wastes to the municipal transfer and col-
lecuon stations unless they receive special permission'
to manage them on-site. After the wastes are deliv-_,
ered to Nyborg, all decisions on the proper man-
agement are made by the chemical engineers of
Kommunekemi; subject to oversight by the National-
Environmental Protection Agency. This system
forces all businesses to: point their hazardous-waste
decisions in the direction of destruction at the Ny-
borg facility. mos
* Kommunekemi charges most companies for treat-.
ing their-wastes so it can recover all operating costs
and repay capital costs. Charges range from about
$30 per ton for processing some inorganic liquids to
over $400 per ton for processing hard-to-burn chlor-
inated organic coipgunds such as (csso which can-
not be safely burned in incinerators working at lower--
temperatures. However, Kommunekemi actually

ays some generators for organic wastes with a high
eatingg value, such as conventional waste oils. The
interest-free, deferred-payment loan given Kommu-
nekemi by the municipalities represents a significant
initial subsidy for waste management. Concerned
that the subsidies might discourage companies from
decrFasing the amount of waste they generate, the

_,Danish government now offers firms as much as a
IS-p percent subsidy of the capital costs of in-plant
modificati,ns and new processes that reduce poli-
tion at-the ,our!ce.
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Rotjghly the size of Ohio, the West German state of
Bavaria generates the usual range of 'recaltrant
toxic wastes. About 150 thousand -tons are taken
each year to seven collection stations throughout
Bavaria. There, wastes are significantly reduced in
volume by a series of simple steps that include sep-
arating oil from water, neutralizing acids'and bases,
and thickening 4ludges for e4se of transport, Then
the wastes pass on to one of Baviria's three major
destruction facilities, such as the Ebenhausen incin-
eration" and treatment facility owned by the Gesells-
chaft zur Beseitigung von Sondermi11 in Bayern. The
twin stacks of the GSB (literally, "the company for
management of special wastes in Bavaria") rise from
thick barley fields not 30 miles from Munich.

There wastes confront either GSB's two rotary
kilns 6r its inorganic treatment plant, both similar
in design and efficiency to the Dapish facility. GSB

-' also recycles about 2,000 tons of waste solvents from
the electronics and automobile industries each year
at a plant near Munich. After distilling out the im-
purities in solvenfs. GSB can then resell them. Solid
-residues from the GSB incinerator and inbrganic"
plants end up in the Gallenbach landfill about 30
miles from the Ebenhausen plant. In-dread of future
Love Canals, the Bavarians generally prohibit the
dumping of hazardous liquids and untrecated toxic

wastes in any landfil'within their state.
Distrusting private waste-mastagement firms, Ba-

_ re GSB n970asapanershipbetween
state government and the.industries -.at generate
haiardous wastes. GSB is a statewide, nonprofit
ioxic-waste-mana;ement corporation. The chair-
mid of the board s the Bavarian minister of envi-'
ronment; four other board members come from state
government, three from industry, and three from
loal government Because of this balanced own-
eship and power, the GSB inay prove more capable
of making long-term investment and cost-benefit de-
cisions that conventional corporations.

Yet government and industry do not always share
ownership of waste-treatment facilities in Bavaria..

-One heavily industrialized dis -ctin the state, con-
cened about water pollution frm hazardous-waste
dumping, formed its own Was -management firm,
the Zweckverband Sondeiiilllitze Mittelfranken,

-3the "public special waste facili 'in Mittelfranken")
" or ZVSMM, in 1966. Se.vpmglsO/i) industrial firms,
ZVSMMiwholly owned by the towns and counties
of this district o-3.7 million peompe-hfirm op-
rates the Schwabach incineration and treatment fa-

cility, constructed in stages from 1968 to 1972,
exclusively for chemical wastes geneated within' the'distruc. L

Whither jointly owned like GSB or owned and
operated exclusively by government like ZVSMM,
all treatment facilities in Bayaria are heavily subsi-
dized by stage funds. The state has contributed about
SI 1 million to GSB out Qf a total investment of about
$45 million. Waste-treatment charges ranging from.
$30 to $400'per ton enable GSB to recover both its
operating costs and additional capital expenses. Un-
til recently, thecapital investments of ZVSMM were
funded entirely by the towns and counties in Mit-
telfranken. However, the state of Bavaria will con-
tribute 40 percent of the cost of a new incinerator
for the Schwabach plant this year, on the theory that

-quality waste control requires significant investment.
from government. .

"Since high-tech waste treatment will always havedifficulty competing with lower-cost inexpert han-
dling, Bavaria regulates hazardous'wastes strin-
gently. The State Waste Plan requires that all
chemical wastes be turned over to GSB or ZVSMM,
unless firms obtain special permission to treat wastes
on-site or to export them to another stage or country.
The Bavarian environmental agency oversees the en-

.~
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tire operation at both GSB and ZVSMM, and ir waste. In fact, the Hessian government has begun
determines exactly what wastes can or cannot be "enfordiog a policy that requires all new industrial
disposed of in landfills. facilities and anymaior'modificabons in old ones to

Another German state, Hesse, also decided that include the best available technologies for reducing
government should be heavily involved in managing pollution and recycling wagtes internally. Industry

-- .04 i,4 wstese-,-1uM (the Hesi Ihen --,,etie. has cbi_ked r ._Is iy, probably the first of its
mfill,'or "Hessian industrial waste") WU formed in kind in the world, in cort, but, it may- very Welt
1974, years before hazardous waste became an-in- stand as a strong mandate for preventing pollution %
renaciona concern. A nonprofit corporation owned at the source.
75 percent by 23 Hessian Companies and 25 percent
by the°Hessian governmecri, HIM is-governed by a Following the Leaders
board with three government and eight industry
votes. HIM has a monopoly on off-ite management 'Other Europdan nations have awakened to the dan-
of chemical waste in Hesse, since.it owns the Bie- gers of land disposal inothe past decade. Sweden
besheim incineration facility and two recycling and 'created- a national waste-management firm, killed
physical/chemical treatment plants near Frankfurt SAKAB, in 1976, owned by the national government
and KasseL It also plans to construct a secure landfill (96 percent), the Swedish Municipal Federation (2
in Maithflingen for treatment residues. These HIM percent), and the Waste Treatment Foundation (2
facilities are closely monitored by the state environ- percent). SAKAB planned a central incineration and
mental protection agency, treatment 'plant and a-network of collection and
* HIM's incinerator is West Germany's newest and transfer stations to be completed this year. Munci-
most efficient waste-destruction facility. Opened in palities will collect and transqp.;,the wastes, which
198 1, the plant is sandwkc4bewm rwo refineries .. jmust- be" rted, by SAKA8 unless a generator re-
near the'ttwi f Biebesheim, not.far from the Rbine ceives permission to treat waste on-site. Sweden has
River. Two rotary kiln incinerators burn up to also been a leader in reducing the amount of priority
50,000 tons of organic wastes each year-including wastes by restrcting the use and sale of such prod-
Pcas-in solid, liquid, and semisolid form The in- ucts as mercury, PC,,a dmium.
cinerator's are-equipped with a novel scrubbing sys- Finland founded a was'-l-M.tiagement firm in
tern that cleans the.exhaust gases with liquid that is 1979, owned equally by the national government,
rapidly evaporated to leave only a dry, easily man- the municipalities, and Finnish industries. The firm
aged powder for disposal. Residues from ihis intense will detoxify approximately 70,000 tons of hazard-
burning go to landfills outside Hesse or to under- ous wastes each year at a centralized ici neration
ground salt mines at Herfa Neurode in -liesse, where -and treatment facility in southern Finland. Thc con-
they are scored far below the water table. tract to design, the system was awarded to the Danish

Although private industry'constructed the original firm Chemcpntrol, of which Kommunekemi is a
HIM facilities,' the Hessian government now pays partner, and the plant is due to start up in 1986.
most of., the cost of the new ones such as the Bie- In the Netherlands, which banned land disposal
,beheim in-cineration plant. The government will re- of hazardous wastes in 1979, a lack of centralized
cover its investment through fees for waste treatment facilities has forced Dutch industries' to'
treatment, raising charges over an extended period treat wastes on-site, ship them out of the country,
of time so that they are not burdensome. Nonethe- or'dispose of them illegally (athough a few legal
!ess, current incineration prices are high-well over exemptions have been graked). The Dutch have re-
SSW0 per ton for certain highly hazardous chlori- cently proposed a central treatment facility to man-
nated organics. The government suspects that these age some 200,000 tons of hazardous wastes per year,
prices are tempting some Hessian companies to now mostly shipped out of the country. The Dutch
transport their wastes to other'states or countries. are most innovative, however, in their emphasis on
Yet as the rest of West Germany upgrades its rules, .., waste reduction and recycling. For example, the'
such loopholes will 'dose. chemical industry runs a successful waste eX- -

The high'prices are also encouraging indusiriet to change--a clearinghouse for information'on wastes
6ook for ways to reduce their volume of chemical that c€n be used as raw materials in other manu-
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facturing processes. And Dutch law allows the gov-
emment to prohibit manufacturing processes whose
wastes are very difficult or impossible to manage
safely.

Lessons From Europe

The point of these examples is not that management
of hazardous waste in Europe 1s perfect. European
nations are not without their Love Canals and sim-
ilar problems. The strict Dutch laws stepimed from
the discovery of over 1,000 old chemical dumpsites
that may be dangerous to human health. In 1980,
268, families had to move from a housing develop-
ment built above the Lekkerkerk dump- former
marsh filled with rock, gravel, and drums of chemical
wistes--while cleanup crews began the long, expe-
sive task of decontaninatng the area.

Some hazardous wastes still fall through the
cracks, owing largely t(inconsiste'cies in the reg-
ulition of hazardous wastes among European na-
tiois. Countries where standards are lax have
become havens for wastes from countries with strict
requirements, posing problems forgovenments in-

vesting in expensive treanebt facilities. Great Brit-
ain 'and Belgium still allow hazardous wastes to be'
dumped in the ground, for example, while East Get-
many has created a huge dump near the West Get-
man border that accepts any waste from any
country, at cut-rate prices designed to lure hard
Western currency.

The obvious but often overlooked lesson from Eu-
rope is thaeldetoxification facilities exist that vir- -
tually eliminate the need for land disposal of
untreated chemical tastes. Safe management of haz-
ardous waste in this country need-not await the ad-
vent of new, "space-age" methods; We h4ve the
technology; what we lack is sustained political will.

European governments have shown that will by
fully committing rheir resources and authority to
recycling, treatment, and incineration facilities. The
question that we should be asking in the United
States, where the dump is still king, is "J-ow 'do we
move beyond dumping?" The European success has
raised some critical issues for American managers
and policymakers.
0 Is government ownership of hazardo.s-waste
treatment facilities necessary and appropriate? Of"-
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ficial] in European countries with government-
owned facilities tend to distrust private-sector man-,
agement, insisting that coordinating treatment of
hazardous wastes is a necessary, though burden-
some, public function.For them, control of hazard-
ous waste, and pbllution in general, carries risks too
great to leave entirely to seekers of short-term proof-
its. Dr: Ranier Mixlspergir, director of Bavaria's
pace-setting hazaedous-watte regulatory program,
explains-: "Because of the inherent dangers of haz-
ardous wastes, we decided that private waste man-
agement would create too great a risk to the public
and the environment. If the government both owns
the hazirdous-waste facility and regulates its oper-
ating excellence, we have stronger leverage to up-
grade thq'control of these signiificant risks."

Goernment does intervene in managing some
waste in the UnitEd States, such as municipal gar-
bage, but those practices are certainly not the norm.
Sustained and blatant government intervention-is
more common in Europe-and more easily tolerated
by industry, large and small. This control may be

especially tolerated in the area of hazardous-waste
management because governments have also as-
sumed some of the expense and liability. Further-
more, because government organizations manage
toxic wastes in Europe, industry must decipher and
comply with less of-a maze of complex regulations.
As a result, Denmark 'and, West Germany have
avoided America's two most paralyzing regulatory
batles.-deciding what qualifies as a regulated toxic
waste, and how these wastes should be managed to

- ensure public safety and environmental quality.
,f Who will pay for hazardous-waste treatment (a-
cdiie? European nations have heavily subsidized
the construction and operation of treatment facilities
to keep costs to industry at a reasonable level. When
only short-run costs are taken into account, the'cots,
of treatment technologies' are generally much higher "
than the price of conventional land disposal. Gov-
ernments in this country can aid the shift to treat-
ment facilities by financing their construction or
providing lov.-interest loans or tax breaks so private

* waste-management firms. We must be careful, how-
ever, not to subsidize vaite disposalso much that'
we discourage nascent'efforts t9 reduce the gener-
ation of Wisfes- at tie source.
o How can we site treatment facilities in the United
States? Most of the European facilities operating to-
day were sited before risk became catastrophe--that

* is, before lind disposal of hazardous wastes created
the crisis' that today is recognized the world over. As
a result, public acceptance has been quicker, more
efficient, and less costly to European businesses. This
may be the ultimate lesson from Europe: preemptive
activity, ;n the'long run, gains greater respect from.
the community learning to accept thie nature and
necessities of high-risk management. Public trust in
government has become the essential requirement in
siting controversial facilities.' The profound questions
facing Americans over the next--two decades is
whether policymakers can gain the public trust by
enacting strict controls, on disposal. of hazardous
wastes. Only then will the public agree to siting safe
and reliable destruction facilities in their locales.

This latter question is especially pressing, because
even the latest high-tech European treatment facili-
ties have not been immune to public opposition. The "
Biebesheim incinerator, opened in 1981. encoun:

,tered considerable opposition from local residents.
They agreed that destruction of hazardous waste is -

necessary but did not wan, the facility in their com-
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hv a Denod rke and West Germany

have avoided Americas two most pardyzing regulatory
battles--deciding what qualifies as toxic waste and

. I how these wastes should be managed.

munity. Eveo the Kommunekemi plar came under
fire from local resldentsafter two accidental but (ac-
cordinp to Danish officials) harmless releases of
waste in 1982. Residents began to wonder whether
treating all the country's wastes in their community

-was unfair. Attempts to build waste facilities in the
United State..now provoke similar hostility. -

Yet the United States bit.taken tentative steps
toward adopting a high-te&.pproach t -6managing
hazardous wastes. In 1983, Californii began a reg-
ulatory program to 'restrict the land disposal of at
least 40 percent of its hazardous wastes. The state
is alo providing siting assistance and financial in-
cntives to encourage the construction of private re-
cycling and treatment facilities. New York imposed
similar restrictons on land disposal in the spring of
1984. And thi, spring the U.S. Senate began a series
of debates on amending the critical hazardous-waste

-- law, the Resource Conservation and Recovery Act.This bill, originally passed in 1976, was designed to

encourage the recovery Qf resources from America's
toxic waste, and to lessen the burden on landfills.

But since 197CRECRA regulations have been
riddled with loopholes that exempt'more waste from
control than is currently'regulated. The fate of the
American deMxification industry iWvaits the verdict
on these pivotal amendments, whichcotild * in to
shift the entire thrust of U.S. management o haz-
ardous waste beyond land disposal. For without
comprehensive means of.ensuring operating excel.
lence, the technological methods for managing waste
are no more useful than half a pair of scissors.

BXUCE PIASECKI, p kfsor of .onma,, aI b,ory of rCtrkom
Unii'E'sirs fCnfu fo Liberdi Sndies. is coordhuimg tda of Byoad
DumpLag: New Steo fort Caonini;Txii Co moininaton IGn..
rou.p. GARY .DAVIL , o t,,A,p,, H w C -

s 7mq pracddl is Knoxs.vU Tqwm. is pvrbw4peItbot of Mer-
nonive to the Land Disposal of Hauros Waes (Ci'fonuii Ohls
o(Appropria Tolcolory, 1 1 8) md resacber for th Iinfioebul
Inhwe of Appfied System Aui ysOin Lax*.bw Aamics
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Mrs. SCHNEIDER. Mr. Grassley, if. I might just add to the com-
ments that Senator Proxmire has already made.

EPA has already done a. macroeconomic study -of the waste-end
approach, and on an industrywide level, there is not much of an
impact from the waste-end tax. But I would like to supply a portion
of that EPA study for the record, if I may, so that you can see a
point-by-point analysis of various industries.

[The information from Mrs. Schneider follows:]

0

//
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IMPACT OF UM WASTE-END -TAX I~ NTERNATIOW$f TRE
j - ,*o ,

The House Ways and MearComummttee report exprosseo, conqqrji about tho
Umact of the vaste-eMdtax on international-tradl. The purrirt feedsto .
tax rate is )imited-by law to a maximum of 3% of he annt41 qw: of produpt4on
tor any particular:industry. iTh-e Committee repor%' JApliA4 tht thi raltes.
posed by H.R. S640.would,. for certain waste- intensive i~dt*,#ies, ec e

that 3% threshhold. I'

This concern does not appear to be warranted, acc'r4inq 10 LtfOrfIti0o
developed from an EPA memo evaluating the economic impact of waste-pip4
tax (specifically, the post-closurd liability. fun4) on se$edtU4V.d~tt4e .

H.X. 5640" imposes a tax rate of $5 per ton Or in'jecte4 wI4tse, wjtqh,
account for 601. of all land disposal. Of the remgtnder-6.pprq mat*. 0
Would be taxed at $30 per ton, and 90% at $I0 per.;ton, acooj,?4t to e4itlt~s
4aveloped by the ouse Subcomittee on Commeirce, t nspota e pt, 4n4 tq~s.
1he mean tax-rate.works out to about $8 per ,ton.

A S is=u" by 1PA analyzing tax options for 0. pot-clp*%e
iabilit1ii d a 1b of about $5 per ton woO# 9a1l w#,.

below 2% of the cost of production for all SIC *in4strial 'cQqi .efcqpf
agricultural chemicals. The attached table compaqs tMhea U 0 a percent~ae
of cost of production for select industries, assuq.inq avtaqp- rqt-we".I g

-tax ratqs of $5 and $10 per ton.

Evqn at the higher-rate, the tax remAins belqW 2% of the cost of production
for all industries except agricultural ch4miaal mufactq4er . It shoul. 'be
aoted that the agricultural chemical indqatry is Oxempt tro t~9 feitiI41pr! '
feedsto I tax under current law and H.R. $640. -Iq addit14on, thq ohemM.:6 ' .

'industry general relies heavily'on deep-well 'injeti-on) wqi *. taXe4- .
the lower rate 6f $5 per ton.

• • . .

.4
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WSTZEED AS PERCENT UW C02'F OF 1ROJOUO*

SZC/?ndustrv 114tont 0

Chemicals and Allied Products '0.370

Alkales and Chlorine f 0.168

:;norgani Pigments 0.346

Thdu~stiai'lnprgani Chemicals,'NEC 0.277

Cycli Crudes and Tntermediates 0.932

Zndustial Organic Chemicals, NEC 0.505

Agricultural Chemicals* 2.0

1liscellmneous Chemical Products 0.001

etroloa and CoaL ProStdiot 0.o8se,

Petrole~m a. .ting~ 0.;19

Stone, Clay, Glass Products q+3E

Primary Metal Zndustries

Alast Furnaces and Steel Mills 0.020

Primary Nonferrous Metals 0. us

Secondary Nonferrous Metals - 0, 156

Nonferrous. Rolling and D'rig'. 0001

Fabricated Metal Products 0.008

machinery, Except-Electrical 0.014

~ectrial Electronlic Equipment 0.001

periv4 from Memorandum to John Chamberln, EPA O)gfice of
yebruazT 29, 1984 (Exhibit 8)

"*Gr sl-veight

**Fer i zer feeditccks are exempt frm .the feedstock tax
and current law.

..... v IJ _r

$10/ton

0,1$0

0.§%2 -

1.04

4.0

1..7740.40,

0.04

O.C116
Q.4ml

POUCY A. 4o.

in b~othb H.R. 5640
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Senator GRASSLEY. Well, just a general followup question, then.
As you thought about the tax that you are proposing, did this com-
petitive factor enter into your thinking? Was it one of the factors
you considered? And to what extent did you. weight that in favor of
your tax?

Senator PROXMIRE. Well, it certainly was one of the factors. And,
of course, one of the reasons why we designed that tax this way is
we feel the tax itself is a modest increase. As I say; it's $20 a ton,
$5 for deep injection. And -the ,amount it raises, people have criti-
cized that. But I think it is a modest limitd tax which would have
a very limited effect on' both the competition with other countries
and also on the final cost to the consumer.

Be happy to give you further documentation. I certainly will.
The CHAIRMAN. Senator Mitchell.
Senator MITCHELL. I have no questions, Mr. Chairman.
I thank. both Senator Proxmire and_ongresswoman Schneider

for their testimony.
The CHAIRMAN. Senator Roth indicated no questions.
Senator Bentsen.
Senator BENTSEN. Yes. A reference was made as to the possible.

complexity of the dry weight approach. In the Moynihan-Bentsen
bill, we give them- the alternative'to go either way, wet weight or
dry weight. It's the taxpayer's option to decide. If they want to
choose the, dry weight, then they have to make the necessary com-
putations.

Let we also say a word about the complexity of the Bentsen-
Wallop broad-based-approach. In our bill we worked very hard for
simplification. You "take a number that is readily available to
them, the gross sales of manufactured goods, and multiply that by
the tax rate; they have to calculate that number any way. That s
not a mystery. It requires no new calculations. It's used for the
income tax purposes. -

We've worked hard to address the very problems that you are
talking about in that bill-n the other side of the bill is a credit.
And to calculate that, all they have to do is take their purchases of
direct materials, Now* that number is not a mystery either. It's
used in calculating inventory costs for income tax- purposes. It will
not require new calculations.

One other point that has been made on waste and taxes is that
somehow the dry weight tax enhances the use'of underground in-
jection. But isn t it true that the RCRA amendments that we
passed last year will be making a determination with respect to the
appropriate use of various land disposal techniques, includes under-
ground injection? -.

Let me also point out that we are trying to develop taxes that
have some relationship to Sioperfund site problenis. Now just how
many Superfund sites' are in,!olved in underground injection wells?
And I would like comments fom either one of you on that.

Senator PROXMIRE. Let me just start off because I think Mrs.
Schneider has the Substantive answers on this. But let me point
out" Senator Bentsen, if a firm chooses wet weight then it can be
$45 a ton which is confiscatory, unfair to small business, and there-
fote wet weights, they are unlikely to use that under any circum-
stances. It's an optionn, but it's an option that they probably would
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----not exercise. Therefore, they would be much more likely to choose-
dry weights.

Then I would defer to Mrs. Schneider for the definitive answer.
She's the expert. -

Mrs. SCHNEIDER. Well, it seems that based on the studies that the
Environmental -Pr-tection Agency has done that it would be more
expensive and more. complex to administer.; particularly, for small
businesses. And when Mr. Grassley was asking us questions about
our competitive competency in the international bases,- certainly.
we have to look out for the small businessman, too.

But the EPA study found that the high cost of sampling for non-
water content w9uld make the tax prohibitive for small businesses.
This is in calculations under dry-weight.
'The figures that they estimate are $35 to $70 a barrel. Now when

you add that up, that could possibly put a number ofall-btiVus 1

nesses out of business altogether unless-you-got-0-ie wet weight
measurements.

Senator BENTSEN. Mrs. Schneider, I recognize some of the con-
cerns and problems of small business and that's why we put a
$100,000 sales exemption for small business- in the Bentsen-Wallop
bill. And,- bf course, I think Senator Wallop and I would certainly
consider raising that exemption if it becomes' a problem because we
are trying very much to see that we have a simpler approach to it.
And I think we've brought that about.

The other thing we've done in that bill is to take care of the situ-
ation of imports and exports by putting the tax on the imports;.
taking it off thd exports. Doing that at the border is the simplest
apprOach I think you can come up with.

Mrs. SCHNEIDER. If I might also add that I am concerned that we
make sure that we piggy-back the RCRA regulations that we al-
ready have in place by providing an incentive through the waste-
end approach to move us away from underground injection.

I serve on the Science and Technology Committee. We will be'--
having more hearings on the technological competency of deep well

-injections. But I think that some of the examples like the Presque
Isle example .in Erie; PA, and some of the others throughout the
country -clearly indicates that if we are going to have-a tax that
provides an incentive, we want to provide that incentive away from,
deep well injections. And I think that our proposal more specifical-
ly does that. --

.Senator BENTSEN. Well, I get back to the point that that isn't
where you, have seen your-toxic waste site problems as far as in''
proportion to. the others. And RCRA will be studying that.

We have tried to craft proposal that more closely tracks what-
we think are the Superfund problems. And it is designed, obvious-
ly, to fall heavily on landfill and surface requirements.

The CHAIRMAN. Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman.
There is one thing I would like to clear up. The suggestion was

that' in the waste generation tax that - that would be at a whole
series, -of different sites and thus the administrative problem would
be difficult. Under the provision that Senator Mitchell and I have,
that tax would be collected at the 'RCRA'site so that the adminis-
trative problems would be-far less.
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Maybe you could comment on these quotes that are from the
Joint Conmittee on Taxation study. It says here: "A disposal tax,
unlike a feedstock tax has the effect of creating direct economic -in-
centives for waste reduction and treatment-!' hinnk We will agree
with that. "It is, unclear, however, if adequate' information exists
about the degree of hazard of different waste and the environmen- .

tal' soundness of alternative disposal methods to design oa rational
disposal tax. If these low tak rates and exemptions are based on-in-.
adequate scientific data, such a tax could actually increase the
amount of environmental damage imposed on society by the dispos-
al of hazardous waste.", In other words, by picking and choosing,
because of the variation: in the tax rates, there possibly 'could be
this damage. For example, under the administration's proposal and
also under yours, you have a lower tax for deep-well injection. Am
I correct in that?

Senator PROXMIRE. That's -right; $5 and $20.
Senator CHAFEE. "For example, under a proposal, deep well injec-

tion would in many cases be taxed at a lower rate than biological
wastewater treatment. The inability to define adequately hazard-
ous waste and determine their relative harmlessness is the primary
reason why, countries such as France and Germany, which tax the
discharge of~pollutant4 in the waterways, have not enacted taxes
on hazardous waste disposal. A waste generation tax"-OK. I will
stop there. And forget about Germany and France. What I'm really
saying is do you consider this a legitimate concern that by the
varied rates you are encouraging one. form or another when we are
not sure -of the effect,- the long-range safety, comparative safety, of
those varied methods?

Senator PROXMIRE. Well, let me just answer quickly in part on
that. And then Mrs. Schneider, I'm sure, has an answer, too.

We do exempt wastes which are neutralized, recycled and incin-
erated. And I think that it may well be-I think the Senator has
made a good point-that if we can find any way to determine
wastes which are not toiic in any way, obviously they shouldn't be
subject to this kind of tax.

hat we are concerned with is a tax which discourages a toxic ..
waste, wastes which have a perverse environmental effect. And be-
cause we already provide for exemptions for waste that is treated,
it seems to -me that fitting into that exemption would also be
Wastes that are benign and have no perverse influence.

Senator CHAFE.. Well, let me read the next clause, which sort
goes on this: "A waste generation tax"-now that's the generation
tax-"would promote environmental policy by discouraging the
generation- of hazardous waste. However,. unlike a disposal tax, it
would not create an incentive, or disincentive for any particular
method of disposal." I guess that's a summary of the problem.
Which way to go.

- Do you have any comments on that?.
*Mrs. SCHNEIDER. It seems to me that a generation tax wouldbe

enormously difficult for industry, just enormously difficult, because
so many manufacturing firms are generating waste; And what the
waste-end tax does is to provide an incentive for all the companies
generating waste to take the next step and recycle or reuse those
wastes,, and then whatever is not recycled will receive a wagte-end
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tax on a disposal tax. And so What you are doing is rewarding the
good guys who are recycling those wastes. And those who are not,
they are going to have to pay a tax.

So I think it really comes down to making the distinction be-
tween putting a tax on all the generators 9f hazardous waste,
which should have a very negative impact on industry, versus re-
warding those folks who are using the technology available and re-
cycling and reusing those wastes.

Could- I just respond 'to one other point that you made, Senator
Chafee? o

We give deep well-a lower rate because they have a lot of water
in them and the small tax on deep-well injection is enough to dis-
courage the practice, according to EPA. EPA says that the $5 will
do it, will have the disincentive effect.

Senator CHAFEE. Well, thank you.
Mr. Chairman, obviously, we are going, to have to deal, with this

later. And I certainly appreciate the light that Senatok Proxmire
and Congresswoman Schneider have shed on this difficult problem.

The CHAIRMAN. Senator Heinz. -
Senator HEINZ. Mr. Chairman, I4hink-Senator Chafee was focus-

ing in on probably the key issue here on these waste taxes-gen-
eratin versus disposal. - -

And one of the issues that I'think you can ask is if a method of
disposal-poses an environmental risk, why should it not be regulat-
ed as opposed-to taxed. And, indeed, if, as I take the thrust of the
Joint Economic Committee's report to be accurate, if you make the
mistake whereby you don't have enough information and set-
ting ' Ix on the disposal of a pollutant or water laden with pollut-
ants a too low a rate, you may inadvertently create an incentive
relative to other tax rates that makes that a more attractive
method, even though you didn't mean to do that, of disposing of
that particular hazardous waste.

Senator PROXMIRE. Well, you may do that, but as far as the
waste-end tax itself is concerned, obviously, any tax will tend to'
discourage and,.improve the- situation. Discourage the perverse
practices and improve the waste disposal situation as it is without.
the tax.

Senator HEINZ. Philosophically,. no one could disagree with that.
It is, however, in the nature of practicality that" specific rates are
going to be set on specific methodology.

And my question is: is it not better simply to regulate those
methodologies than to attempt at some risk to set the tax rates
where we think rightly or wrongly that they could do some public
good?

Senator PROXMiRE. Well, I think it would be a far, far more effec-
tive regulator. And to side with my good friend, the chairman of
the committee, that it should be used when it is when it does pro-
vidp an incentive for behavior.in the national interest. It's far more

.effective. It's more likely to be enforced. It's more likely to be re-
spected.

In this country when we want to get something done, we impose
a tax on it. That seems to have a far more--

Senator HEINZ. how is that again? When we want to get sone-
thing done, we impose atax on it? [Laughter.]
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Senator PROXMIRE. Forget that. [Laughter.]
Mrs. SCHNEIDER. I'll be happy to provide the Republican alterna-

tive point of view, if I may. And that is 'that I personally do not feel
that this is a choice between regulation or taxation in order to--
'achieve our mutual goal. I think that I personally overwhelmingly
support the regulation. And I think that RCRA has retrofitted in
such a way that it provides thQ kind of enforcement mechanism
and the kinds'of regulatioth if think should make for a very'-
effective system..

The-waste-end approach is just an added level to assure us that-
we reach that same goal. But I will say that regulations alone are
not enough. And I think that's why we are here today specifically'.
focusing on waste-end. The Office of Technology Assessment and
the National Academy of Sciences have also indicated that the reg-
ulations are not enough. And so, hopefully, this added level in en-
forcing environmental protection will assist us.

Senator PROXMIRE. And it has worked so much better in Europe.
with an effluent tax.

Senator HEINZ. 'ut. -Bill, there's a---.
Senator PROXMIRE., But nevertheless the fact is that they have

followed that prihicip1e. h i a e a
Senator HEINZ. I've always had some real, sympathy for effluent

taxes. When I was a Member of the House-that was long before
Claudine ever thought of running for political office, but you were
.here-I introduced the, first bill in the House, brought to the House
floor, for an effluent' tax on water pollution. It was voted down.
overwhelmingly. People weren't ready for thatdidea.

Mrs. SCHNEIDER'. Nowothey have finally caught up with you, Sen-
ator.

Senator HEINZ. I think we've gotten to the point where we can at
least intelligently focus on the idea. Thank you for your contribu-
tions.

The CHAIRMAN. Senator Mitchell.
Senator MITCHELL. I would just like to make a comment concern-.

ing Mrs. Schneider's comment in response to Senator Chafee's
question about the difference between a disposal tax and a genera-
tion' tax. First, it should be noted that the overwhelming majority,
of generators are disposers. That is, except for a very small
amount, -the majority of disposal occurs on site by the entity that
creates it.'

Mrs. SCHNEIDER. That's true. "
Senator MITCHELL. And so thereis really not ariy appreciable dis-tinction in that regard.
Second, the legislation introduced, by Senator Chafee and,- has

been referred to as the 'generation tax.' It's really a generation
type tax because the tax is imposed on the owner or opera of the
hazardous waste facility. It's then passed back, of course, to the
generator.

And really the only difference is that it applies to. waste generat-
ed whether it is disposed of or treated as opposed to yours, which
would really tax only disposal and exempt treatment as a way of
encouraging people to treat and not dispose.

,' d
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But in terns of administration-it is imposed on the facility and
since most generators dispose of it on site, it does not create apy
significant problems in that respect

Senator PROXMIRE. Senator Mitchell, the problem that I have
with your'tax is it really isn't the generator or the disposer. It's the
fact that they get a tax treatment. What we want to do is to en-
courage treatment and not tax treatment.

Senator MITCHELL. That's right. And I think Senator Chafee and
I hold the view that the way to influence that is through the estab-
lished mechanism of the Resource Conservation and Recovery Act.
Thait's what the proper mechanism and form is for doing that. And
we should not be attempting to make that kind of decision. through
tax legislation here.

Mrs. SCHNEIDER. Mr. Mitchell, if I might respond to -your com-
ments. I think that if we are worried about international competi-'
tion that it would be an error for us to tax treatment because then
I think our competitiveness would certainly be diminished.

Senator MITcHELL. Thank you, Mr- Chairman.
The CHAIRMAN. Senator Bentsen, any other. questions?

.. Senator BENTsEN. No questions.
The CHAIRMAN. Senator Roth?
Senator ROTH. No.
The CHAIRMAN.-If not, thank you very much. We kept you a long

time and I appreciate it.
Ms. SCHNEIDER. Thank you for the opportunity. Mr. Chairman, I

had asked to have a few things Jncluded in the record.--
The CHAIRMAN; I was reading your statement while you were

asking and I didn't hear and I apologize, but they. will be -in the
record.

Ms. SCHNEIDER. Good., Thank you very kindly.-
The CHAIRMAN. Now we will take a panel-of Dr. Suellen Pirages,*

representing Chemical Waste Management; and Richard Fortuna
the executive director.-Qf the Hazardous Waste Treatment Council.

Dr. Pirages, why don't you go first.
Dr. PIRAGES. First, I would like to make a correction. I represent

the Institute of Chemical Waste Management, which is'a compo-
nent of the National Solid Waste Management.

The CHAIRMAN. I apologize.

STATEMENT OF DR. SUELLEN PIRAGES, DIRECTOR, INSTITUTE.',
OF CHEMICAL WASTE MANAGEMENT, WASHINGTON, DC. -

Dr. PIRAGES. On the assumption- thatmy full statement will be
put into the record, I would like to focus my.lehiirks this morning.
on some of the issues that have been raised already.

The CHAIRMAN. Apart from congressional witnesses, we hold our
witnesses to 5 minutes. Their statements are put.totally in the
record. And you can see why we have' to hold ourselves to 5 min- /
utes. By the time we question everybody, we use up, an hour a wit-
ness with our questions.

.Dr. PIRAGES. I understand that.
The CHAIRMAN. Go right ahead.
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. Dr'. PIRAGES. What I would like to do is focus on the discussions
you have had Kqarding -the waste generation, and waste disposal

Our institute strongly believes that a waste disposal tax is an in-
appropriate mechanism' for generating revenue for the Superfund
program. It is unreliable. It is unstable. Moreover because of the
1984 Amendments, the revenue base is disappearing before we can
even implement the tax.

We feel there are two adverse outcomes of a waste disposal tax.
As we have stated on many occasions, we are concerned that in-
stead of proper treatment, incineration, and disposal of the waste,
what will happen is dilution of the waste and ,an increase in the
generation of hazardous wastewaters. -

Indeed, that is happening today.
I'd like to bring to your attention'- recent statistics provided by

the Chemical Manufacturers Association. They surveyed their
members to see what wastes ,ere generated and how they were
disposed: They found that in a 2-year period between 1981 and
1983, wastewater generation, industrial hazardous wastewater, in-
creased 8, percent in volume. By contrast, the generation of solid
wastes, those wastes that are not considered industrial wastewater
decreased by 51 percent, which suggest that dilution is becoming
the solution.

* During that same period CMA's date show sharp.reductions in
waste management practices.. Incineration decreased 31 percent.
'Other chemical and biological treatments decreased by 63 percent.
Finally landfllling of hazardous waste decreased by 70 percent.

So. we are very much concerned that if yqu impose a waste dis-
posal tax rather, than encouragitig proper treatment, we are simply
going to encourage the generation of industrial wastewater which
are discharged directly into surface waters orient the public treat-
ment plahts. y ienc

The second adverse impact of a waste disposal tax, deals with the,
kinds of waste being generated. Because of the 1984 Amendments,-
we are going to find that in a very short time only- inorganic waste
will be put in any land disposal facilities, Organic waste can be
burned, can be treated, and we hope that this will soon happen.
But inorganic waste, those wastes generated by automobile indus-
tries, the iron and steel -industries, mining practices, manufacturers
of any, kind of iachiery and electronics, cannot-be burned, Inor-
ganics are natural components in our environment. The only
option available to these industries is to have their waste treated,
to immobilize the constituents, and then place the residue in a land
disposal- facility. .

Therefore, a waste disposal tax will place a high economic
burden on those industries that have, no. other option for treating
their waste. These industries that I mentioned are also ones that
are right now experiencing very difficult economic conditions and
are being put in an adverse competitive advantage within the for-
eign marketplace.

Therefore, we urge that if this committee -wants to address a
waste tax, we would prefer a broad based, waste generation tax
such as Senator Chafee and Senator Mitchell have suggested.
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We have reviewed their proposal. We have a few minor concernsin it, but in general it is far preferable to tax all hazardous waste,thus encouraging minimization of those wastes rather than redir-

ecting and shifting the way. they are treated and handled.We would suggest, that a preferable mode of funding for Super-fund would be to expand the feedstock.tax. EPA has admitted thatnot all of the hazardous constituent$ found at a Superfund site arenow on the feedstock list. I would suggest that by expanding thecomponents on the list, you may not have to increase the rate oftaxation such that it would adversely affect the chemical industry.Also we would strongly urge you to look at the more broad basedtaxing mechanisms that have been suggested as another means, apreferable means, of finding funds for Superfund.
Finally, the statement was made that many studies have lookedat how a waste disposal tax would impact industries. I would like.to emphasize that the only impactthat has been evaluated forwaste disposal taxes is the impact on the chemical industry. Noneof the studies to date have ever looked at the impact on those in-dustries generating inorganic waste, and as I have stated, we con-tend that that will be a major economic burden. Thank you.
The CHAIRMAN. Thank you, Doctor.
[The prepared written statement of Dr. Pirages follows:]'
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Mr, Chairman and members, of the Committee, my name is Suellen

Pirates, Director of the Institute of Chemical Wastes:'Management

(qCW4). The Institute is a component of the National Solid Wastes

Management Association and was formed in the late.1970s to promote

proper management of hazardous Waste. Members of ICW4,are those.

commercial firms engaged in all aspects of. hazardous waste management:

transportation, storage, treatment,- itncineration and disposal. In

addition, ICWM members" conduct remedial actions-unter the Superfund

program and receive Superfund wastes for treatment and disposal at our

commercial facilities. It-is the. commercial waste service industry

that has solutions to our national- hazardous waste problems.

The Institute is pleased for the. opportunity to testify before

this Committee in support of the reauthorization/of the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA), and

to.discuss financing and tax issues related to reauthorization. In

this regard, my testimony focuses on two issues:.

-the sources of funding for the Hazardous Substance

Response Trust Fund (HSRTF), and

0 the continuation of the Post. Closure Liability-Trust Fund

(PCLTF).

--. r
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HAZARDOUS SUBSTANCERESPONSE TRUST FUND

Several proposals have been made regarding appropriate evenue

sources for the HSRTF. There include feedstock taxes, waste taxes,

general revenues, and taxes on corporate income. As this Committee

evaluates these proposals, I urge you to consider four issues: the

scope of the Job to be done, reliability of any one funding source,

ease of administration, and the impait of each propose-t x on U.S.

Industry es .

Scope

Until recently' the scope of-Superfund action focused primarily on

abandoned chemical waste management sites. The Senate Environment and

Public Works Comoittee recently reported legislation' to this Committee

(S.51) that attempts to clarify the scope of the program but which may

nevertheless include some" sites contaminated by compounds other than

industrial chemicals.

In develop m appropriate funding mechanisms, the Institute

believes that no one sector of out' society should bear sole

responsibility for our current problems. All, of soctety has

benefitted from chemicals, and manufacturing prodUcts that generate

hazardous waste. 'The .funding sources-ihOuid reflect this reality.-

- Thus, the 'Institute suggests that any expa sion of the scope of

the fund.must be accompanied by an-expansion of the tax base. For
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exampIe, ff sites contaminated through agricultural activities and

-low-level nuclear material are given CERCLA attention, agricultural

and nuclear industries should be Eaxed.

Reliabl1ty of the Revenue Base,

Because of the need to increase the size of the HSRTF, new

- t funding sources are being evaluated. Proposals have been made to

expand the feedstock tax, and implement corporate and waste-based'

taxes., The choice of' any/new funding source must prove to -b# as

reliable and predictable as the current feedstock so that the public

c be assured that we've made the financial commitment to get the Job

done and done right. Of these revenue sources, waste-based taxes are

the least ,stable. This is particularly true of a waste-disposal tax

because the revenue base already is declining and will continue to

decrease as the requirements of the Hazardous and Solid Waste

Amendments ofg1984, PAL. 98-616, are implemented,

NThrough PL 98-616, Congress mandated that certain wastes must be

restricted from land disposal. Thus increasing volumes of organic

waste will be treated and Incinerated in an effort to destroy

hazardous constituents. Landisposal of these organic astes will be

minimal, If at all practiced. The only waste that will cc.itinue to be

land disposed will be dilute aqueous wastes in deep wells and

inorganic wastes placed in landfills and surface impoundments. The

suggestion that any form of, a /waste-disposal tax can comprise a'
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primary source for HSRFT funding is not based on the' reality of strict

implementation of the 1984 Amendments.

Futhermore, the physical characteristics of wastes currently

being generated are changfng. A recent survey by the Chemical

Manufacturers Association (CMA) indicated that 99 percent Of the total

wastes generated by CMA members is industrial wastewater. The

majorityof this volume Is treated on-site or discharged to public

wastewater treatment facilities (POTWs). In addition, the amount of

-waste placed In the land 'has decreased 43 percent between 1983 and

1985. Thus the revenue base for a disposal 'tax is decreasing even

before Congress'reauthorizes"CERCLA.,

In addition, a disposal tax can motivate undesirable management

-practices. For example, generators of inorganic wastes can further

dilute aqueous wastes streams and discharge these either to POThs or

directly to surface waters. -The only constraint would' be the need to.

meet National Pollutant Discharge Elimination System discharge limits

and pre-treatment-standards. The Government Accounting Office (GAO)

recently released a report suggesting that not 'alT RCR. wastesare

being properly managed. With the addition of a tax on land dispostal,

more "leakage" from the system could be expected and the revenue base

"would be further eroded.

If this Committee detemines that a waste-based.tax is necessary

to augment Superfund, I urge you to collect the tax on all hazardous

wastes. A waste-generation tax will accomplis two purposes. First,

i-.. '- ' /
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by taxing at the point of generational larger revenue base will be

available. Second, it will encourage waste minimization, a goal.0 f

the 1984 Amendments. -For example, those companies generatlng- large

amounts of hazardous aqueous waste would be encouraged to reduce their
...... volume if water, rather than dilute the wastes to acceptable POTW

standards.

Ease of Administration

-"The Institute agrees that any funding course must be easily

administered. The feedstock tax has not, led tO any administrative

burdens for the Internal Revenue Service (IRS). Likewise, a corporate
-. surcharge on U.S. businesses Included in many other Superfund tax

schemes would create few administrative problems., One reason for

preferring a waste-disposal tax is-the very few numbarS of tax payers.

Opponents to 'a waste-generation tax. state that it cannot be

administeredeasily, due to the number of hazardous waste generators.

Compared to a feedstock tax where 12 cNemical firms contribute nearly

80 percent of the feedstock tax, any proposal to:broaden the base of-

taxpeyers could seem awesome. IHowever, RS does have the capability

to admitister'individual and corporate income xes. 8oth programs

involve far greater numbers. of taxpayers than would be included: in a

waste-generation tax.

.. .., .. .
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I would urge thIs Committee to carefully consider the complicated

administrative structures articulated ln many of the current proposals

for disposal taxes. These generally include complex mechanisms for

granting. refunds or credits for waStes receiving multiple treatment

and, disposal services. A waste-generat n tax levied on all hazardous

wastes at the point of generation would avoid duplicate taxation and

make admiAistration much less complicated. Several states (e.g.,

California, Florida, Kentucky', Missouri, Minn~esota, Michigan, New

Hampshire and New Jersey) currently employ a generator-based tax as a

means of raising revenue for. state Superfund programs. IRS should

look to these programs as models for'a'federal counterpart.

There are tools available that would facilitate implementation of

a waste-generation tax at the federal level. Both the Uniform

Malnifest and. biennial generator reports can be used as audit and.

recordkeeping tools. The manifest is a requirement under the RCRA

regulations and -records the volume of wastes being sent from a

generator to a RCRA facility.

Recognizing$ that 96 percent of' a11 wastes are treated and

disposed by the generator, and therefore" are- not manifested, other

tools' will be necessary to verify accuracy of tax receipts. EPA's

currently required biennial report submitted by all generators details

the volumes of waste and management practices'employed. Many critics

of the RCRA program have argued that a biennial report is

insufficient. An annual report, they contend, is necessary if EPA is

IV
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to properly enforce the federal regulations. Such-an annual report

would beian excellent tool for ,administering a waste-generation tax.

Finally,.PL 98-616 includes'a requirement that generators must certify

their attempts to minimize waste. generation.. Such certification would

document the volumes of waste generated annually and could serve as an,

additional tool for the IRS'in- administration of a waste-generation

tax. .,

Impact on U.S. Industries

Many re risentatives of the chemical industry have testified

'- be f th use 'and Senate Committees that an increase in tax rates

applied to'the feedstock -list would ,have major- averse impacts.

. ,owe~i", according toOPA, many chemicals frequently found at

Superfund'sites, are not presently on the feedstock .lst. I would

suggest that if the 'feedstock list were expanded to include the broad

range of chemicals particularlyy organic compounds) of major concern

at Superfund sites, this additional revenue-may reduce the need for

higher tax rates, on the current . eedstock list. Likewise, the

proposals for a corporate, surcharge include tax rates that are very

low. There is no expectation that these surcharges would adversely

impact any ne1iindstria 'segment of the economy. in contrast,' a
-waste. . , -

'disposal tax will have an equal, if not greater, adverse impact on a

-- diverse range of U.S. industries' than the impact of an increased

feedstock tax on the chemical industry. Let me elaborate.
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There are two categories-, of walte: organic and inorganic.

Organic wastes can be destroyed - inorganic wastes cannot. Inorganic

compounds. are natural elements found in all living and non-iving"

components of our planet. Inorganic wastes can only be treated to

immobilize the hazardous constituents before the treated product is

placed in the land. Thus, an undue economic, hardship is placed .in-

those U.S. businesses generating inorganic waste. Such businesses

include metal manufacturing industries, ceramic industries, primary.

metals industries, automotive and machinery manufacturing industries,

to name only a few. -

These Industries are experiencing severe economic conditions

today. A tax on inorganic wastes at rates presently-boing proposed

maylead to the collapse of many vital businesses in this country.

For example, current' prices for treatment and disposal of

electroplating wastes are 'in the range of S80'to S90/ton. K disposal

tax of $50/ton represents a dramatic increase 'for the electroplater o

• and likely will result In the closure of -many electroplating

* businesses' -

Moreover, a heavy taxon wastes with n other management option

could lead to undesirable outcomes. Some waste treatment.processes

that, decrease the level of hazard by preventing constituent migration

actually increase the %lume of inorganic Wastes. Thus, a higher tax

would be paid-on' less hazardous waste, resulting in disincentives for -

treatment. Proper treatment of inorganic wastes must be encouraged. -
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Solidification if these wastes with subsequent-placement.in the land

is preferable, as I mentioned earlier, to dilu.tion and discharge to

POTWs or to surface water' sources.-

I- urge this C04-'tee to carefully evaluate the economic impact

as well as Incentives for improper management of all proposed funding

mechanisms. I must emphasize that' no study on taxation mechkasmsi for

the HSRTF have looked at these' two potential outcomes. In studies

conducted to-date (EPA; Congressional Office of Technology Assessment
and Environmental Defense Fund), only two types of. evaluations have

been made: the economic impact of. an increased feedstock tax on the'

chemical industry and the. a.biity-ilof federal or state' agenc1ts°to

administer disposal taxes. I reiterate, the economic and management..

Impact of such a disposal tax on those industries generating Inorganic

wastes will be major.-

In- suma, I1 would agree that sufficient fuTnds should be provided

to. the Superfund program. The members of the.Instttute are:dedicating

their capital to build capacity to handle these wastes. -The

comercial industry wants to participate in the effort to alleviat-e

the nations' hazadou' waste problem,but oitis its tax collectors.-

o -would urge Congress to r lew carefully the range of taxation
options being floated before rely g heavily on any one source. The

Institute is convinced that the broader the revenue base the lower the

tax rate could be and the less' likelihood that such a tax would

adversely-impact any one sector of the ecohomy.

48-076 0'- 86 - 12
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POST-CLOSURE LIABILITY TRUST FUND

The PCLTF was established' aS'a Orepatd perpetual care fund for a

-limited class of top-quality, government-approved disposal facilities

after they have been properly closed aid monitored. The initial

purpose of the PCLTF was to provide a means tq. plan for future'

liabilfties by paying into the fund during operation of the facility.

In-addition, the existence of the fund assures host commuunities that a

source of funds would be readily available 'to address- any unforeseen.

future problems.

There has been considerable debate about continuation of this

fund. Some opponents have the. perception that liability totally

shifts from the owner/operator of a facility-to the PCLTF. Arguments

have been made .that- existence of the fund encoUrages planned

obsolescence of disposal facilities, and'.that such sites will only bL

, designed and operated properly.' for as long as the -operator retains

liability. tnoddition, many opponents have argued that the existence

of the fund .discourages -full. (ostin$ of fibnd disposal practices. None

of these arguments are valid. .

When one examines the full complex of laws governing the.

operation of hazardous waste management facilities, it-Is clear that- 7.
the owners/operators donot transfer liability and responsibility for

the RCRA site. We are. required to be responsible for corrective

actions during operation and for 5 years" polt-closure, and atnance
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of.the site for 30 years after operation ceases. The PCLTF'only.

provides -funds for unanticipated and future damages (after 5 year's

post-closure) and for maintenance of the..site (beyond 30 years

post-closure). While' accepting responsibility for our sites, the

commercial waste 'service industry wants .the opportunity to, set-aside,

monies now while we have business income, The continuation ofthe

PCLTF is .the'only method wehave to plan for future financial needs.

The PCLTF does not encourage planned obsolescence. If-the fund

were abolished today, the level of performance os,-required by law

would not change ., Facility owners/cperators- still must comply- with

RCRA regulations as well as therecent strin-gent mandates provided in

PL 98-616 as a condition for receiving final operating permits .

There is -a real need for the-PCLTF. The fund does provide the

public a mechanism to address future problems at a site without

reliance on government funds.- tho.revenue .in the-PCLTF its taxes paid

by the comercial waste, service Industry. Without -the PCLTF, If" a

responsible party- cannot be Identified, future corrective.attion after

c1oreof-a faci tty-would -be possible only by drawing from'general

revenues or CERCLA funds. I do/i "ftIeve that Congress. intended

CERCLA be In existence 50 to 100 years from now. It seems to-be

much. more reassuring for the public and particularly for those

co unitles located near land disposal facilities to have a ready.',

source of:monies,available to-address any. environmental problems 4t

the sites immediately , and to have this availability without question,

,3
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without necessary administration' enforcement actions, and without

litigation.

The Administration's bill proposes to repeal the . The

Institute acknowledges that improvements. in the currei structure of

the PCLTF can be made. 1 urge you tO consider improving the concept

rather than repealing it. The ICWH has shared several proposals- for

improvement with staff of this .Comittee.and other interested parties.

They include the following items.

Clarification of Tax Basisi The present law assesses a tax of

$2.13/ton ,in hazardous waste placed in land disposal on a "dry weight"

basis. Two problems can be identified. First, waste volures are not

measured as dry weight.' Second, the IRS has reported that fewer than

the anticipated number of taxpayers are ,urrently paying the PCLTF

tax. !Iwould suggest thIat use of dry weight as thenmeasurement basis,

and lack of guidance on who must pay, contribute to nderpayment,

The Institute recommends the.substitution of "wet weight 'ton" as

theiunit measure with in'additional- option, 4t the'discretion of the

facility owner or operator, to allow payment of'the tax on measurement

of total solids in the waste stream. -If the wastes are highly dilute
aqueous material, this latter methods preferred. In addition, it

should be clearly stated that the tax be collected on wastes deposited

at all land disposal facilities both on and off.site, including dep

wells, waste pi.les, land farming, surface impoundments and landfills.

4
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Broaden Application of the Tax.- The preseo&_.ianguage of the law.

defines ti'e'nVerse of wastes to be those which EPA had defined as

"hazardous waste" on december .,. 1 . EPA has added and is

presently, investigating the need for additions to its list of

hazardous waste. Also in PL 980616, Congress directs EPA to

accelerate this process. Furthermore, ,EPA has allowed'

delisting.of certain wastes due'to treatment applications that render

them non-hazardous. The law should be changed to include newly ifited

wastes and to remove .those wastes that have been delisted.

Establish a Permanent Tax. When the PCLTF was enacted as part of the f

CERtLA statute in 1980, thecollection of the -tax was Inadvertently .

,, "sun-setted" along with the HSRTF tax in 1985. All parties tqgthe

authorization of the fund recognized thatthe tax was ,ds-igned as a-

permanent tax within the RCPM program. S.51 only extends the fund for

another 5 year period. -Provision should be made 'for, perpetual

existence of the fund. ...

Limit Eligibility. Eligibility for the fund is limited to those

RCPA-permitted disposal facilities that are properly closed. Since

enactment of the PCLTF in 1980;,EPA has- issued stringent aispo-al

permit regq nations. In addition, PL 98-616 imposed further 'design'

require"nts that reduce the likelihood of migration of constituents

from /disposal facility, particularly landfilt 'and surface

impoundments, EPA will require RC.A permits for closure of a facility

as well as its operation. 'In addition to proper closure requirements,



352

the Institute recomends a limit on eligibility to those facilities

that~hogv&.pd t the fund for at least ten years. Thisrequirement

would exclude effectively those facilities that had evaded payment of

the tax or for which, evidence of failure was found because of

long-term operation'.

Reientio of Liability. ... Wners and operators of disposal facilities

_19ok-t6the, fund as the mechanism for planning long-term liability

needs. There s-_ho _tomnmercjpi' insurance available for such coverage.

This-was attested to bya Tr sury Department study. During recent.

hearings before the Senate Committee on Environment and Public Works,

the- insurance industry 'reaffirmed the limited availability, of

envIronmeyntal impairment insurance fQr operating facilities. None is

available after closure.

To address the concern that owners and operators should retain n-'

some liability as an incentive to go' the extra mile in complylng-4ith

RCRA regulations., the Institute proposes to changi-the ch racter of

the fund to one based on' the principles of -Ansurand. - 1t would

require owners and operators of a facility 'toi ay a deductibles and

set a maximum benefit on costs borne by htifund.

Remove the Ceiling.. All the y used i.the PCLTF is derived from
dedicated industry taxes There is no provision in the lawe for

general revenues to compensate for any potential. short-fall.. When

Congress enacted the PCLTF in 1980, EPA was directed to study the

------------
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sufficiency of the tax rate andsize, of the.fund. _Data from the EPA

,study suggest that the tax rate is adequate' if 'the fund is Pot

"capped" at 'the present $200 million dollar'ceiling. The Institute

supports a removal of the cap provision%,

Driven by the requirements of PL" 98-616, the reality of the:

si tuation is". that there will be fewer land disposal facilitie$ in

oprat ion. Estimates of' current closures run between 25 and 50

percent of existing facilities.- At the same time, the potential for

migration of hazardous constituents beyond those facilities th-t met

the strict requirements of PL 98-616 --- min um technology, increased

monitoring, and restrictions of certain wast s from land disposal --

will not approach the conditions seen at Superfund' sites. Early

detection will eliminate large-scale remedial actions-reducing the

cost.of future response. Thus, sufficient funds to cover"thesetsites

can be assured. And in-the unlikely event that a-facility exceeds the

limits pf PCLTF coverage and it Is determinedthat the owner/operator

- Vs insolvent or has disappeared, the fund rather than the government,

could pick up the tab' for cleanup. -" '

Let me make one .final' point. It. is essential that the/

adminiitration-of the PCLTF remain under the purview of the Federal

Government. It is the only entity whose existence 50 ormore years in -

the future can be 'assured: If one reviews the range of companies in

operation in the early'I900's, very few of them, are still in operation,

today., Moreover, the Federal Government is the.only entity that can

-~ .
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compel all owners/operotors to contribute to the fnd. thout.

mandatory contribution, a-ompetitive-pricing advantage is give-to

less responsible companies that have no intention of remaining in. the-

marketlong enough to risk their assets should problems develop after.

closure of. their sites.

I urge Congress and this Committee to recognize the good business

sense. which forms the basis for this fund. The framework has been
initiated; funds are being collected. I cannot urge toostongly that

it is farmore prudent action on the part of Congress to legislate

improvements to the fund rather than to eliminate the only mechdnism

avaiTabe to address-potential future problems,

Mr..Chaiman,as this Committee continues its deliberations on

legislation to. reauthorized CERCLA, I. hope that you give serious

consideration to the issues t-.have raised. The Institute continues to

stand ready and willing to provide you and'your staff constructive and

helpful input on. developing specific provisions. I thank _the

Committee -for thisoIportunity to appear and express our views on this

matter and welcome any questions you might- have.

* .$
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STATEMENT OF RICHARD C. FORTUNA, EXECUTIVE DIRECTOR,
HAZARDOUS WASTE TREATMEIJT COUNCIL, WASHINGTON, DC

_The CHAIRMAN.. Mr. Fortuna. -
Mr. FORTUNA. Thank you, Mr. Chairman. I appreciate the oppor-

tunity to be here this morning.
The Hazardous Waste Treatment Council is a national associa-

tibn of commercial hazardous waste treatment ahd management
- firms that are committed to the primary use of treatment and the

restricted-se-of land disposal in the management of hazardous,
waste.

We-were instrumental in 'last year's reauthorization of the-Re-
search Conservation Recovery Aet, the amendments which essen-
tially restructured our national hazardous Waste policy by impos-
ing explicit restrictions on land disposal and closed many of tbhe
regulatory loopholes in our current hazardous waste law.

S-I'think an appreciation of the changes in this law are central- to
an understanding and discussion of any waste base-fee system. This
will be the subject of my discussion this morning.

The Treatment Council and its members and firms like it are the
* firms you hear so much about. The firms that are the purported

beneficiaries of a waste-end fee system. -
If we have one message this morning for the committee, it'is that

we do not need these kinds of incentives.'
The 1984 RCRA amendments I believe-and we collectively be-

lieve-provide':all the necessary incentives of the next 3 to 4 years
to provide for the proper and permanent and protectiVe manage-
ment of hazardous waste and the true prevention creation of future
Superfund sites.

Now we have outlined in our testimony several shortcomings of
waste base- fee systems. And, indeed, have outlined a proposal as to
how we think one could work if the committee is disposed to do so.

What I would like to do i4 just cite two examples Of recent. bills
that really work against the incentives and priorities established
under RCRA -and only totally pervert the incentives for- proper
treatment.

_The first of those is the House Commerce Committee bill from
last year, the CERCLA reauthorization bill. Directly on the heels of
approving a RCRA reauthorization bill that prohibited the uncon-
trolled burning of hazaidous waste and phased out leaking and un-
mined surface impoundments-'as a means for management of haz-
ardous waste, a bill was approved that explicitly exempted these
methods from the tax.

Turning to the administration's bill, there are several flaws in-
herent in the administration's waste-end tax. The first is probably
'the most fatal in the sense that they rely too heavily on waste-end
fees.-Any funding system that relies on whste-end fees for-asignifi-
cant component is really doomed to failureby virtue of the fact
that you are essentially taxing a shrinking base of taxable activity.

• In addition, -the administration bill equates deep well injection,
with incineration and also fails to tax many 'of the unregulated ac-
tivities such as uncontrolled burning and the, like.
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I thinkS it's also worth noting that the post-closure liability trust
fund, which is a Waste-end fee currently -in-the-Superfund law, has
collected only 25 percent of its projected revenue.-

Now as I note, there are ways to make a waste-end fee system
workable. And we have outlined one in our testimony.-I think that
if you do go waste-end or waste based fee system, the Way to go I
would be, a combination of the Chafee-Mitchell bill with elements
of the Bentsen-Moynihan bill. It Wculd be, I think, critical however /

to ensure that the placement of the responsibility for tl iM at
the generator; not at the RCJRA treatment, storage and disposal ftt,-.

This is becauseof the inescapable fact that sill today there 'are
too many wastes that are hazardous when generated but are not
hazardous when disposed of. One of the major -or manifestations of
this are the statistics'that Suellen cited relative to sever disposal.
Burning and blending is still exempt. Ocean dispose lis not covered.
And many so-called recycling practices are still not covered under
the RCRA amendments. X

Another example of this would be an emission control dust that
would contain 2 to 3 percent lead can still be shiped and put into
fertilizer and manufactured as a product that would- not be subject
to a tax unless taxed at the site of generation.

The simple fact is- that the RCRA pimendmnents, as good as they
are, and as sound as they are, and.as much as we support them,"

- are still a road map. They arenot-the end of the journey.
If we were sitting here 3 or 4 years from now when allthe re,

strictions would be-in place and the various loopholes closed, then
our position might be different. But we still have a long way to go
to implement the-RCRA amendments.

Regarding the mix, of other components for the Superfund fund-
ing, we do believe that Superfund should be maintained as an one-
nibus response law for a wide range of toxic substances releases.
And, as such, there is a justifiedbasis for expanding. the taxation
base.

We do believe that the general revenue components should 'prob-
ably be increased from" a range of 12percent .upward to 15 t 18.
The feedstock fee should probably be' doubled, along- with the petro-
leum fees. And add to that various inorganic feedstocks that are
showing up as pollutants and contaminantsat Superfund sites, but
which are not being taxed.

And I think probably the easiest way to compliment or broaden
the- base of Superfund taxation would be to go with something on
the order of a gross receipts tax or a value added tax. Superfund is
responding to a number of their nontraditional, nonabandoned site
situations. Pesticide runoff in Hawaii.

Thirty secordg, Mr. Chairman.
Pesticide runoff in, Hawaii. Paint chlii in Pennsylvania and

Philadelphia. Mining-site waste and the like. And I think-the re-
spnsibility for.fun ing it should be bore by a broader base of
American industry. I think the best way to probably do that would
be-through a gross receipts tax.

Thank you.
[The prepared written statement of Mr. Fortuna follows:]
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Mr. Chairman, Mombers of the Committee I appreciate the
opportunity to testify this morning on the funding provisions
of the SUperfund, or Comprehensive Environmental Response,
Compensation, and Liability'Act (CERCLA):.

BACKGROUND ON THE TREATMENTCOUNCIL

The Hazardous Waste treatment' Council (HWTC) is a
national association of cmmercial firms that share a common
commitment to the primary use of treatment and recycling
technology in the'-management of hazardous wastes, and to the
restricted use of land disposal. The Counoi-l is the largest
organization .representing the interests of commercial'
hazardous,-waste-treatment and management firms. -Our 40 -
member companies operate facilities in 48 states and .
represent the full spectrum of established and-eerging
treatment technologies,nd management methods, including
remedial site investigation-and cleanup.

The Treatment Council was the lead industry group in the
1984 reauthorization of the Resource Conservation and Recovery
Act (RCRA),.the nation's basic hazardous waste management
authority. The .198.4 RCRA reauthorization (leeattachment for
summary of key provisions) restruct~Ures thbe-naton's waste
management policies by establishing a program to truly
prevent the creation of additional Sperfund sites through
restrictions on land disposal and the closing of many
regulatory loopholes. I would also note that. I personally
had the privilege to work on the original Superfund bill
while'serving onthe staff of the House Energy and Commerce

.Commi'ttee.. . , _

OVERVIEW OF TESTIMONY

My-testimony this morning will foCus on the impacts and
components of a waste-based-fee system. The Members of the
Hazardous Wagte Treatmeng Council and related firms are the
purported beneficiaries of these various approacheq..that seek

-fO raise additional revenue, discburage land disposal, and'
encourage the use of alternative treatment methods,

After much internal examination, independent study .
(provided to the Committee), and review of various state
programs and last year's CERCLA reauthorization we have
concluded that waste-based fee systems in genera d-o'-mor4hto
pervert the incentives for permanent treatment than they do
to encourage their use. This Is due to their inconsisterrcy
with the policies of the 1984 RCRA amendments (see attachment),
and their sole focus on land disposal as the tax base.,

0•

- - -------
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The 1984 RCRA amendments already establish not only
-incentiVes for proper management but in fact directly
proscribes a wide range of land diSposal activities. In.
addition, they seek to eliminate many of the'other regulatory
loopholes that are'unrelated to land disposal such as
the burning of hazardous'waste in-boilers, sewer disposal,
and bogus "recycling" practices.

These proposals by. limiting the'tax base to land
disposal- activities, by failing to exempteffective and'
desiked'treatment methods, and by failing to include in the
tax base many of the other undesirable practices that will or
may be outlawed bythe RCRA amendments have created the worst
of all possible situations:' taxing the very treatment.
practices-that are identified in the 1984 RCRA-amendments as

. - the prefereable means of.hazardous waste managment, While
exempting from taxation and indirectly subsidizing the very
loopholes or-undesirable practices that the'b*11 seeks to
eliminate.

In addition, the large waste-based components-of several
of these schemes place primary reliance for revenue
generation on a shrinking-base of taxable-activity due to the
land disposal prohibitions already contained in the RCRA
amendments. -In short, the larger the reliance on waste- -
end revenues and the more it is limited to land disposal
alone, the more the system w6rks against itself from botpa
revenue and-environmental sta'ndpbiht. a

As the purported beneficiaries of waste-based taxation
schemes it is our decided preference that no waste-end
funding provisions be included in CERCLA. We believe that

-- 1- the necessary and reliable incentives and requirements
for proper and permanent management ,of hazardous wastes are "
contained in the 19 .4 RCRA amendments.

If we are to-have a waste-based fee system tt should '
have realistic.expectation's and policies that do not send
perverted signals to the regulated, community. The guiding
principles of any successful waste-based system and a ,
specific plan to implement. them are discussed in the
' subsequent sections of this testimony, repectively.

GUIDELINES FOR WASTE-BASED FEE SYSTEMS

For any waste-based fee system to be successful the
Treatment Council believes it must satisfy the following
guidelines: -,

* Modest Supplement: Waste-based feeT systems -

can only be expected to m dqstly-supplement the fees
collected from general revenues, and petroleum and feedstock-" -'
taxes. State-level experience'has-demonstrated that the
greater the reliance on waste-based foes the less reliable
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the total revenues for the program. This is particular true
where sole reliance for revenues rests with the shrinking
base of land disposal. A yearly waste-based revenue of
approximately $500 million is a realistic level of-revenud
collection that does not engender false hopes-or, specious
claims.of revenue potential and also reflects the-likelihood
of underreported waste volumes particularly for on-site.
management of hazardous wastes where there'is no manifest
system t6 verify waste volumes, shipments or'transactions.
It should be noted that 95% of all-Xastes generated in the
U.S are managed on the same site; '" -

. Primary Purpose is Revenue Collection: While
: uch is made of the incentives for proper treatment that a
waste-based fee system provides, it must be recognized that
such systems are first and fotemdst revenue raising measures.
'All the-incentivep for proper treatment and management-are
already provided in the 1984 RCRA. amendments. A system that-
can raise supplemental revenue, while doing no-harm to the
RCRK policies by commission or omission is the best that cali
be expected

. * Consistency with 1984 RCRA Amendments,: Our
greatest-concern' wth waste-based systems in general is that
while well-inte'ntioned,"they will uqdermine'the land disposall -
prohibitions the closing of regulatory loopholes established
under'he 1984 RCRA amendments (see attachment). In fact,

-- these concerns are borne out by an examination of the House
Commerce Committee bill of lask year and this years Adnin-
istration bill. -While-uncontrolled burning of hazardous -
waste in boilers and the management of hazardous wastes 'in
leaking surface lagoons are both scbeduled for prohibition
under the 1984 RCtA amendments, they were'also totally
exempted from taxation under-.the 1984 Hduse Commerce CERCLA
bill. Similarly, the current Administration bill fails to
tax these and other "loopholes" and provides no exemption for-
treated wastes; .

- * The Proper Treatement of Hazardous Waste is Its
Own Tax: The proper treatment, destruction, and recycling of
'hazardous wastes in many cases costs more than land disposal.
Doi-ng something and doi it right invariably costs more than
placing mate'rial in'the ground and doing nothing. Taxing
treatment methods only further penalizes those that are .
already paying more for properly manage their wastes;

- Tax Base Must Include'All Undesirable Practices
Identified by the 1984 RCRA Amendments: To--avoid providing
indirect subsidies to those practices that.have been iden-
tified for phaseout under the 1984 RCRA'Amendments, they too
must be subject to taxation until such time as regulations
are issued and the prohibitions-take effect. The failure to
tax these loopholes (burning gor energy and materials
recovery, bogus "recycling", sewer disposal, ocean dumping),
while t4xing permitted treatment methods Cbtally perverts our
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national hazardous waste policy in fact encourages generators
to use these undesirable practices for as long as theyca'n
and to the greatest extent they can. Unless the tax scheme
is properly structured, ironically it will cause-.a shift of
wastes to these very methods that have been designated for.
,phaseout and which themselves have been, the cause of many
NSuperfund""'sites- If there is one axiom in the hazardous,
waste management field it is'that absent any regulatory
requirement, wastes will flow to th6 management practice of
least cost and least control. The burgeoning listof
"Superfund" sites provides -somber confirmation of this fact.
In addition, the existence of these loopholes account for the
fact that the volumes of hazardous waste generated is far
greater than the volumes of wastes that ate ultimately
delivered to and managed at RCRA treatment storage and
disposal facilities-(TSDFs). A RCRA waste can quickly escape
RCRA tracking and control via one of these loopholes;

* Broadened Base of Fee Payments and Collection: -

Just as 50 years-of improper management are not going to be
remedied'in.5' years of CERCLA -cleanup, so to the scope of tax
payers ind collection points cannot be limited RCRA treatment
storage and disposal facilities (TSDFs). The base of
collection points must be broadenqd to include generators of
RCRA wastes in order to catch.those -wastes that are not
managed at itCRA TSDFs. An increase in-the number of
taxpayers has never been a sole basis for rejecting a
revision to the tax code. Similarly, thefact that the number
of collection points will increase to approximately 15,000
(presuming generators below 1,000 kg/ipo -re excluded) should
'not provide an administrative excuse-for properly "
strucuturing the collecting mechanism; . -

* No Need Foi Punitive Levels of Taxation: A
taxation level of $2-5/ton provides more- than enough
-flexibility to'raise the target level of revenue, and s more
likely to be collected than a taxation level of $25750/ton.
The 1984 RCRA amendments already impose substantial capital
costs on future land disposal that have narrowed the
disparity between treatment and disposal costs, generally.
In addition, many state CERCLA revenue programs already
depend upon significant land disposal taxes that may be.
jeopardized by additional Federal taxes particularly when the
level of taxation ispunitive;;• - -

Awt tWeight Ton: The unit of measure for
assessing taxes must be the wet-weight ton. The use of dry
weight ton is a specious basis for taxation and creates. an
artificial distinction with-no environmetnal significance or
basis. When a Superfund site is cleared up all materials;
-liquids, sludges and soils must be cleaned up, not only the
dry weight portion. Moreover, the basis of t-axation must be
consistent 'with the medium and Manner in which contamination
has occurred. If iall wastes were dry when disposed, and
without a liquid medium fo, contamination to-migrate there
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would be few Superfund sites. In addition, there is no
accepted method for determining dry weight ton and the. cost of
' • etermining dry weight ton for a given waste will.invariably

* exceed the tax itself"

' Deep Wells Must be Taxed at the Levels of Other
Land Disposal Methodsz Under the 1984 RCRA amendments deep
well injection is suBjedt.to the saqe substantive, -
prohibitions and restrictions as other forms of land
disposal. While we.currentlybelieve that the frequency of'
deep w"Ilfailure is lower than that of other land disposal
methods, the uncertaintfys'sociated-with deep well'injection
and the enormous zones of contamination that have been>.caused
by well failures dictate that nospecial consideration be
accorded to deep well injection (see-attached editorial from
Chemical Week), Over 58% of all the wastes disposed of in
the U.S'is deep'well infected. The deep we'll site at Erie,
Pennsylvania, which"is on the Superfund'priority list,
presents a'virtually insoluble problem with a zone of-
contamination the encompasses two states, and parts of,
Ontario and Lake Erie. Moreover, much is made of the-fact
that deep welled wastes'are dilute and therefore of lesser
concern. However, when an aquifer is closed due to

-.contamination, the levels rarely exceed the part per million
range. Even though only i% of an aquifer may be
contaminate, .and despite-the fact that the dry weight'of

.,such contaminants 'are even less than that, the water is still
unfit for human consumption. Given the environmental
persistence and mobility of much of the deep welled wastes,
the dilutedm character of these materials is largely,
irrelevant,.

TREATMENT COUNCIL VOLUME OF GENERATION PROPOSAL

The. membership of the Hazardous Waste Treatment Council
believes that a system which'taxes the volumes of wastes
generated irrespective of where it is generated provides the
broadest and-most.reliable basis for revenue collection. The
provisions of a generation Volume tax would.:include:

* a'tax of $2-5 per wet weigh ton;

* taxing hazardous'wastes on the volumes generated
ahd limiting the exemptions to those wastes that are managed
at.a treatment facility permitted under RCRA, the Ocean
Disposal Act,- or tkie pretreatment provisions of the Clean
Water A'ct;

- -' as such a tax would be imposed on all wastes
generated and that are land disposed as a hazardous waste,
all management of wastes'in leaking and unlined surface
lagoons unless they meet the'criteria for exemptions
specified in the 1984 RCRA amendments, all unpermitted
burning of-hazardouS wastes, certain reclamation practices

A, . • , . , , . . .
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such as-dust suppression, sewer disposal of material that has
not been,pretreated, and the direct ocean disposal'of RCRA
hazardous wastes;

* a delayed effectivedate of-2 years from the date
of enactment would be included to allow sufficient time for,-
the.Agencyto finalize'regulations governing the phaseout of
various recycling practices such as unpermitted burning of
1iazardouswastes I

* an IRS reporting requirement for on-s te managers
of hazardous wastes to complement the RCRA manie , -
requirement for off-site management of hazardous wastes and
to assist the'-IRS in verifying the volumes and types of waste

* generated for the purpose of aisessing the tax.

S" .._he,_.,Ue~tment Council appreciates the opportunity to
present its views and recommendations this'morning and loos
forward to working with the Committee during its development
of a CERCLA funding provision.

•* I
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HAZARDOUS WASTE TREATMENT COUNCIL
(kii 2964)778 .1919 PENNSYLVANIA AVENUE N.W.
TEi.EX* 3914 - SIT 300

WASHINGTON. D.C. 20006

HAZARDOUS WASTE AMENDMENTS OF 1984 (PL 98-616)

• Establishes an explicit national policy in favor of
alternatives and identifies land disposal as thq method of
last'resort;

* Specifically lists those wastes that are to be scheduled
for prohibitions such a6solvents, dioxins, metal-bearing.wastes,
'corrosives and halogonated organics;,

*. Establishes a'direct presumption.against land disposal of
all hazardous waste;

* Supports the presumption with self-implementtng sanctiOns
-in..the event the Agency fails to act by specified dates; .

• Requires that all'new land disposal facilities contain
dual liners to. prevent migration;

* Requires the retrofit of all leaking and unlined
surface impoundments;

* Closes the loopholes fdr uncontrolled burning and
blending, small generators, recycling practices generallydust suppressants, and sewer disposal;

Restricts the"use-.of absorbents and the land disposal
..of.containerized and bulk liquid hazardous waste;

• Provides cleanup authority-for contiiuirng releases '
through the permitting process, and for direct corrective
action through interim-status administrative orders;

. Directs the- Alency to-generically list and bring ad-
ditional wastes under RCRA control,-and strengthen the delist-
ing process; , , -- ,-

* Provides for broader enforcement authorities, increased
criminal penalties and direct citizen enforcement of the law;

• Establishes a nationwide program for the regulation of
new and existing underground storage.tanks and the phaseout
6h-bae steel tanks. -
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- UbTC-EOF-RCRA RWRITE-EMINAR

RCRA IMPLEMENTATION SCHEDULE

DATE W.,L-M TKNT (ovembr. 8, 1984)
* Ban on placement of bulk andcontainerized hazardous wastes In salt

domes, underground mines and caves, until regulations and permits issued
* Ban on used oil mlitures and hazardous wastes for dust suppression

* Permits for new land disposal facilities and surface impouhdents and
lateral expansions of existing. units must requit double liners andground water monitor. Four 9 s required for new Incinerators. Limited
waivers ficm dual liner requirements available to those that can
demonstrate equivalency of natural settings Jexcept in Alabama) and for
monofills of certain-foundry wastes'.

* Preconstrucilon ban

* Permits issued after date of enactment shall require correctiv' action
for all hazardous constituent releases from any solid waste ~naagement
unit at a TSOF

* Corrective 'action must be taken as -necessary toV protect human'helalth and
environment for releases beyond the facility boundary (via re ulation
ASAP post-enactment) for all facilities receiving wastes after
July 26,- 1982.

* Cement' kilns inurban areas of 500,000 populag~on or greater must-have a
41-O Irf(icit and be in-compliance with full fncinerator standards In
order to continue operating

* 10 year permit life-for all TSDFs, 5 year review for land-disposal facd-
1ities --

* All facilities that received wastes after July 26, 1982 and which closed
prior to January 26, 1903"remain subject to grQundwater monitoring and.
corrective.action requirements

*-Annual Inspections of state-owned facilities goes into effect
- * Annual report on hazardous waste export -

3 MNTHS

*Warning label on waste-derived fuels- --

--
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4 -MONT S
* Final standards for all underground tanks holding hazardous wastes

S MONTHS
* Report to Congress on nature and scope of SQG problem,

6 MNTHS, -

*Prohibition on bulk liquids in landfills.'whether or not absorbents have
been added

Wastes taken to interim status land disposal facilities that have appl i ed
for expansion post-enactment must be placed in cells that meet the mini-

.mum technology requi rements

*Decisions on listing of chloro-dioxins and furans

* Prohibition on Class.V Injection I

* Report to Congress on nature and scope, of Class I deep well injection
practices and Igroblems,''
Submit a report to Congress on the feasibility of using private inspec-

* tors for hazardous waste facilities
" * Governors shall des-ignate appropriatq state agencies to receive n6tifici

tion on tanks

* Bare steel tnk -1r-goes-into effect

* Federal procurement guidelines for recycled paper

9 MONTHS

* SQG manifest requirement

* Exposure assessments to accompany landfill and SI permit applications

10 MONTHS

* Generator manifests. must' contain waste miniization certification, and
an permit issued musfequire an annual certification

11 K01THT -

* Report to Congress on feasibility of 'performance standards for waste
reduction
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12 MONTHS

* Prohibition on non-ohaardous liquids in landfill .

Closure of all IS land disposal facilities that have not certiffed.
compliance with groundwater monitorinq and financial, responsibility
requirements

* Decision on listing of other halogenated dioxins

* Federal facility. Inventory and annual inspection requirement

*'State owned facilities annual inspection requirement

* TSDF annual inspection every. two years begins

* HW-export standards .to be promulgated
* Notice of exports must be provided to Administrator (EPA must then

receive foreign government approval)

* Propose whether to list automotive waste oil ..

* Notification by tank owners to state due.

* EPA shall prescribe form of tank notifications notice -

* UUdy on petroleum tanks due

* Preliminary report from groundwater commission due -

* Federal procurement guidelines for tires and other materials

14 MONTHS,
* xpiration of state interim authorizations for pre-1984 program

* First Federal agency. inventory due (EPA must conduct It If Federal agency
fails to) ,

is MONTHS" •

* Prohibition on biodegradable and compressible absorbents

* Notification and recordkeeping requirements on producers, burners, blfi'-,
ijers, distributors and marketers of waste-derived fuels -

* Decision on listing of 17 specified wastes

I
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* Report to Congress on domestic sewage loophole 

18-HOUTHS
Publication of guidelines on criteria that Identify areas of vulnerable
hydrogeology .

* Notification by owners that have taker old-tanks (post.1973) out of ser-
vice'

* SQG regulations and Subtitle C requirement
-.....24 MONTHS. - -

*-Rtulations for hazardous-waste used as fuel (standards for blenders,
. burners, and distributors)

*-Regulations fortransporters of fuels produced by blending
* Publicat ion of schedule for land disposal- ban of remaining listed and
characteristic wastes

* Land disposal prohitions on-dioxins and (FooI-FOOS) solvents
-.egulatons- oguidance.documents for double liners and leachate collec-

tionr systems for new facilities
* Location standards for new land disposal facilities

* Deadline for S1 retrofit exemption applications' -

*'Expiration of temporary delisting-

* Issuance of additional waste toxicity characteristic

* Effective date of HW export regulations

* Final de.1sions on whether or not to-list automotive used oil

* Promulgate standards for generators and' transportation of used car oil

* Study to extend useful life of sanitary.landfills

* Study on waste minimization

.,-

* -- -

0
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* EP toxicity test revisions

30.MONTkS",.

Air emissions standards.

Approved early leak detection standards

* Education of small gederators.

* Regulations for underground storage .tanks respecting release detection,
prevention, and correction regulations. Does not include design and
financial responsibility standards.

* Standards for design of petroleum tanks due

* Report to Congress on appropriateness- of current manfest requirements
for SQGs

31 MONTHS
* Land disposal ban on "California" wastes

* Domestic sewage restriction standards

36 ONTHS
* Final determination on applications for SI retrofit exemptions

* 'Report to Congress on threats to groundwater posed by leaking- wastewater
lagoons

* Report to Congress on adequacy of -Subtitle D requirements -to Orotect
human health

* States shall adopt.and implement a permit program for teir solid waste'
facilities

* Regulations for new nonpotrolum tanks due

* Study on petroleum tanks due .
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41 MONTHS
* Iivise regulations for subtitle D faCilitlis which receive small quan-

tites of hazardous waste

45N 14OTU

* Prohibition 'on Calif ornia wastes. dioxins, solvents and "1/3 lIsted iaste.
w when placed In Class t wells (hammer) -

* Prohibition in land disposal of 1/3 listed wastes

48 MONTHS

?*Prohibition on land disposal of soils tobtaminated wlth"California
wastes, dioxins, solvents and 1/3 listed wastes

*-- Final permfts~tssued for land disposal facilities

* Gixsting surface, lpoundmentsmust be double lined (unless- t has I liner
and is located more than 14 mile' from an underground source of drinking
water and. is In compliance mith grouhdAter monitor. is a secondary
biological waStewater treatment lagope-4mart meets several, performance-
reqfremnts. or can show no migration at any future time)

* modify hazardous waste underground- tank'standards -to. be consistent with
other hazardous chemical tank standards -

55 MONTHS

*ProhtbitIons on land disposal of 2/3 of listed waste

S 60 MONTHS

0* Final permits Issued for Incinerators

66 MONTHS .

* Prohibitions On land disposal of 3/3 of listed waste

* StateS shall adopt a subtitle D permit progra..or equivalent or prohibi-
tion of small hazardous wastes will be, prohibited-

%96 MONTHS

*Final zpermits f ssued for remaining-facilities

- * *0 ' ,

I -
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DIRECTIVE WITHOUT OADLINES FR E STANDING AUTHORITIES
* Omauds,n

* Restricted waste storage limitations

* Groundwater monitoring variancet for above, ground- landfills under certain
conditions

* Financial responsibility'for corrective action

* Pinancial responsibili-1" for liability associated with underground
'storage tank control s -

* Management 1o6rfderations in promulgating standards for mining and' other-
8002 wastes/

Precons.tuction ban waiver for PCB Incinerators /

* Research, Development' and Demonstration permits

* Interim status corrective action orders -

*Generic listing' of wastes that endanger human health and environment

* Authority to control recycling by small generators and recycling prac-
tices generally

* F003 citizens suits

* Notice and 5oemmnt on new delisting applications for consideration of
addi tipnal constituents

* F003 not lmi te,;by du 'care defense or date of waste .disposal'

Public participation in, settlements -

* Imediate applica6ili ty of amendments and restrictons in authorized/ ,/
states

* Encouraged use of recycled materials by federal facilities

* Study on future siting and use of ita lindf ills
* National Groundwater Commission

• t7 ' II J ,J/ /",

7./

* 7 >

/

/

/

/
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ROLLING DEADLINE - .
* Prohibition determinations-on-new waste listings -- 6 months

*-Delay of- land disposal prohibitions due to Insufficient alternative capa-
ci ty -- 2 years

Case-by-case extensions of land disposal restrictions upon demonstration
of a binding contractual commitment to utilize-alternattie treatment-
capacity*

* Termination:of iS within 12 months of-iss~nieok4.-ew-fS requirement '
(i.e. financial responsibility for corrective action)

Grandfathering under IS for facilities subject to RCRA due to subsequent
regulatory or statutory action

* ROD permits; maimum of 3 yearly renewals subsequent to initial Issuance.

* Impoundment retrofit for newly. covered facilities (1',*.new waste
listing) -- 4 yeas.

* Notice of intent to deny or grant a delisting petition within 12 months
of receipt

* Issue decision on new delisting applications within 24 months of receipt

.+ * Annual inspection of Federal and.-State HW facilities - .

i*annual inspection-of private T$6Fs aftbr initial inspection of 12
-months post-enaCtment

* effective date of final regul tons may, be less than 6 months pending
Agency determination u.io.-..--

-~° _

,-o, -- -, ,
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The CHAIRMAN. Doctor, do you think that the disposal rates
ought to vary with the degree ,of hazard associated Witlh the method
of disposal?

Dr. PIRAGwE. That concept is very appealing, but how one would'
implement it, I'm not certain. The degree of hazard not 0nly de-
pends on thertypeof disposal, but -the kinds of waste being d~spoed
in each one, It also varies among the five different types of land
dispbal. facilities. The hazard at each varies. The kinds of m teri-
als disposed at each varies. I think it would'be extremely compli-
cated to do it on a'degree of hazard basis. - -i-V

The CHAIRMAN. Could y&d both give me yoatr opinion of the vari-
..- ous kinds of broad based. tax niechanisms thatw0 have before this

committee now, most of Wvhich have been Inrodheed-1oiene-4* an; - -

other' of the members oi the committee?, And we will start with
you, Doctor.

Dr., PIRAGES. You iean- 0ur opinion on the broad based?
The CH^ M Yes. We have a variety of broad based proposals.

Assuming that we are going to consider one, do you have any pref-
erences? )

Dr. PIRAGES. [ have no preference to any specific type except- to
the 'extent that- the Superfund issue is a societal problem. We all
have the benefit from the products that generated the hazardous

..waste. We all have benefited from disposal mechanisms leading to
the problems. I think that it is fair to ask society to' cover some of
the cost of cleanup. I, therefore, would-be in favor of looking at the
corporate surcharges, how tax rates, with limitations that we
would not overburden Small businesses. Also, I would look for an
explosion of the feedstock tax.

We certainly would not prefer a waste based tax. But if you have
-. to consider it, a broad based waste generation tax would be our

preference. .
The CHAIRMAN.. Mr. Fortune.
Mr. FORTUNA', I think we have to face the issue of a broad based

'tax for what it is-a revenue njeasure; not a. incentive measure.
'Ad such, the primary emphasis of any broadened tax mechanism'
has to be reliability of revenue collection; not on the incentives' it,-'
places on the options for waste management. That issue is dealt
with- through the RCRA amendments.

If the committee" chooses to go to a waste based taxI think the
way to go would be a volume of generation tax or a waste genera-
tion tax based strictly on volume--$2'to $5 per ton. Wet weight, •
andall formsof Inid disposal-'would'be covered; Discreet and limit-
ed exemptions for treatment prooesses that are permitted under-
either the Ocean Disposal Act or' under RCRA should b' allowed.
- The CHAIRMAN. I'm confused by what you said at the start. I re-
alize a broad based tax is a society tax and we are fall going to pay
it. What did you say about certainty of revenues?

Mr'. FORTUNA. I think the' purpose of these broad .based taXes, has
to be looked on first- and foremost as a revenue .measure; not an
incentive measure 'to' direct waste to-certain methods of manage-
ment. The incentive issue is dealt with under' RCRA. This, I thtnk,
should be approached directly and forthrightly as a revenue-meas-
ure ano1, as such, any considerations of incentives that these mech-
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anisms might have 'are really secondary to their reliability of reve
nue collection. - " -

The CHAIRMAN. Now run by me again why you recommend the
waste-end tax be'assessed on a wet weight basis.

Mr: FORTUNA. I recommend the. wet weight for a number, of
really administrative and substantive reasons. When a Superfund
site is cleaned up, you don't just clean up the dry weight, materials,
a ,Superfnd site. You have to clean up the entirety of it, which
mediumIyi and largely involves liquid materials. The liquid
me dium, is what allows-the leeching and ,the migration of these ma-
terials.

,_ nd, in fact,- when an acquifer is contaminated with, say only 50

L n , bilion orlow p arts per million of some halgenated organ-'.
-c d it6sd red unfit for human consumption, the- dry weight
co;iponent (f that acquifer may be probably less than the one-
te th of 1 pcent but it is still unfit for -human consumption.

O. it's almost impoisible- to come up with a standard recha-
nis or schei e for the assessment and calculation of a dry weight

e CHAIRMAN. And you are satisfied that a wet weight tax is
- en ronmentally.neutral? -

r. FoRTUNA.Yes, we are.
T e CHAIRMAN- SenatorMitchell.'

snator MrrCHELL. Mi. Fortuna, in the. course of your -remarks,
you id that some people or -some provisions of law-I'm -not cer- '
tain which-equate dee p well injection With incineration, And I
wan to ask a question of both of you abo~it thft.

S e of the proposals before up create. an. incentive to use deep -

i well i ljctias '7aldisposal -"method by virtue of the level of tax
levied on that procedure relative to alteirnative procedures. I un-

- z'derstand- that according to' the Office of Technology and Assess-
-- meant there -inufficient scientific, data to now determine that
deep well' injctil "&i jnlat, a safe.method of long-term disposal.
And I wonder' if either 6r both -of you wou ld comment on that

- aspect of it.
Dr, 2PIRAGES. Yes. I would -first like to comment- that a taxation .

mechanism that gives a lower rate 'to deep wells will not• necessari-.
ly -lead to a sudden charge to use deep wells as an appropriate
mechanism, for .the simple reason thatVthere are limitations as to'
the types of waste that can be injected into thp deep well. You are
limited by the number of solids present in thewaste., You re limit-
ed by the compatibility With the technology used in the well.

I frmly 66lieve-and our member companies who operate deep
wells s~ate-that you-caiot realty ptit anything different in a
deep well than what we are doing now. So it will not be an incen-
tive to go-that direction. - -I dodisagree smewhat with the OTA work. I think we db have
considerable knowledge about deep well injection. As 'Jong as they
are properly managed, properly regulated, and locatIed' m appropri-
ate environmental conditions, they have been shof, to be a very
safe technology. But you have to understand the limit4tions of that
technology-) just as there are limitations for all technologies, and
*ork within those limitations.
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Senator MITCHELL, Then if there is no incentive, what.is the ra-
tionale for charging a different rate? . os - s i"

-Dr. PIRAGLS. In general, it's because most of the . gotesig0ong
int .a deep well arp very, -very dilute. They, wod1d -run probably
anywhere- from 80 percent or mEre water rather than actual toxic
substances. Because of that, everyone has suggested-and our Insti-
tute as :_well-that it would be appropriate to have a lower rate.
Either a lower rate on a wet weight basis or to allow the bwner -of
the facility to determine the percent of solids or the percent, of
water. and adjust the rate accordingly. -

Mr' FORTU NA. Our view on deep well injectionsj$enator, is that
it is an appropriate method of disposal for a rather limited range of
waste. Materials that havehigh inorganic or slt contest can beinected, but then-only-into'acquifers that are already brine in co-
stitution. "

The problem is that while there may' not be a rjash of new types
of waste streams to deep well injection, there already, is a very,
very broad-range of waste being disposed of into deep well injec- •
tion, many of _ich can be managed by alternative means. Thi'rty-
eight percent.of all waste being disposed of are organic in content.
About 36 percent are corrosive, which can otherwise be'neutral-

--ized - -

The problem with deep well injection is that. you really are doing
nothing more than propagating uncertainty rather than certainty
as to how' the wastes are managed., And Jthink this is-probably -
best reflected in the fact that EPA's. preamble to their regulations,
governing deep well ijeptioninder ,the Drinking Water Act or
under the Drinking, Water Offire, eliminate or failed to impose

-, two specific requirements that apply tovery other RCRA facility.
First, ground water monitoring. There is no roundwater moni-

toring required for any'deep well injection Ae EPA uded as a
-basis for that the fact they really weren't certain where the waste
migrated so they Weren't sure It rthe motoring technology
techniques would be that useful because they-may-not detect where

. 'the wastes are going.
, Second, there are no financial responsibility requirements undpr,
the Act or under the Drinking Water Act or under -the Drinking
Water Office regulations-f& deep" *ell injection, which arerequired -

for. every other method of management.
S If, ind , -this was such a.certain method of management, why

weren't these requirements-irposed as well. Whileit is true that,
- as-Senator Bentsen point--bUT' earlier, that we have not ji aa the
frequency ofldeep well injection-problems as we have had with
other methods of disPosal. But when we've had" theii, they -iive"-
been lulus.- The one deep well injection site on the Superfund list,
in Erie;_ PA, according to, the USGS has a zone of contamination
that encompasses parts of Ohio, Pennsylvania; Ontario, witch a sus-
pected lake )ottom plume in Lake Erie. The first plume of contami-'
nation wast'iscovered 4%2 miles away from the original site of in-
jection. NOw -people will come back and ehey will say, well,, that
'was an old well; that was b ~f- - that was- before the
new regulations- and if we had the new regsp, that wouldn't happen.
Well, that may lei;andthat may not be-so. We ar4 'essentially in
the same situation with-deep well injections todayas we were'with

...1i
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-the landfills' in 1976. Everybody was saying all we need+ are more
casings,, more concrete, more, liners-and it will work. And' that's
what we. tried for landfills.-It didn't work there. It hasn't worked-
we don't believe it will Work for deep wells ether.

The CHAIRMAN. Senator Bentsen.
Senator MITCHELL. Mr. Chairman, may I just askDr. Pirages to

subiplt in'writing further detail on her statement on the differences
between waste generation tax and waste djsposal. I would'appreci-
ate that because it was supportive of the legislation. I wanted' to
get a little more detail on it from her.

Dr. PIRAGES. You -m ean in terms- of the organic and inorganic.?
Senator MITCHELL. Yes. ,
Dr. PiRAGES. I have covered certain points in the written testimo-

ny, but I will provide more information.
Senator MITCHELL. Thank yoi.+
[The letter from Dr. Pirages follows:].

''4

- I,

..

U- -"I



37&

Institute of Chemical Waste Management -

1730 Rhode Island Avenue, NW., Tenth Floor. Washinglon' D.C. 2003,6 202/659-4613

May 8, 1985

The Honorable- George Mitchell-
United'States Senate
Washington, D.C. 20510

Dear Senator Mitchell:

" This letter isinlresponse to your request for more information
on disposal practices for organic an'- iinnc'wastes-and the impact
a waste-disposal tax may have on waste management activities,

As discussed during the April 26th hearing of the -Senate
Committee on Finance, there, are- two basic categories of' waste:
organic and inorganic. Because of'the mandates that Congress placed
in the Hazardous-And Solid Waste Amendments of 1984 (HSWA), increasing,
volumes of organic Waste wiP, be-treated and incinerate'd ivan effort
to destroy the hazardous constitUents. Organic compounds ca' be
treated to -yield only carbon, oxygen and hydrogen. Appropriate
technology currently exists to treat all but a few extremely
recalcitrant chemicals. Even with "stubborn" compounds, the
limitatiohs on destruction are not technological, but economic.

- The second waste category poses more difficult management
problems. Inorganic compounds cannot-be destroyed. They are found in
all living and non-living compone-nts 9f our-plinet.... They are'elements-
such as sodium, potassium, surfer, iron, lead, mercury., copper, etc.
'Because these inorganic wastes cannot be destroyed-j -management options
are limited to treatment processes'that render the inorganic compounds
immobile and thus less hazardous.. These treatment processes stabilize
or solidify the waste constituents, -preventing -movement of the
hazardous cons-tiuents from the treated residues. The treated residue
can be'placed safely in land disposal facilitiei (e.g., 1ahdfills and
surface impoundments). --

Any manufacturing firm itn this 'countryItrat uses inorganic
compounds or metals in developing a- produtt--wi Ilgenerate-,inorganic. .
wastes. Examples include tie,-automobile, industry, machinery -

- manufacturers, electroplating businesses, basic 'metal producers and
electronics industries. Because of the presence of metals and other
tnorg'anic compounds, these industries have no other desirable options
for managing" their wastes except to treat the material and then to
place' the solidified wastes into land disposal facilities.

f unconcerned about. environmental threats, there is a loophole
for generators Of these wastes.-dilution and-discharge to public
waterwbyand sewer systems. Current standards-estab!ished for,' Safe
Drinking Water Act and Clean Water Act regulations -are not available

An Institute of the National $Otid Wastes Managemerii Ass.iatn
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for the diverse elements found fn Inorgqnic wastes, thus by dilute n
techniques these wastes can be legally discharged into waterways a I
wage systems properly treated. The attached article from the

Environmental Reporter supports our concern about this loophole.

Treatment of inorganic wastes is costly._-As the Agency continue.
to enforce RCRA regulations, generators will opt-for the least costly
method of waste management. As long as dilution and discharge remain
legal options, generators of Inorganic wastes can begip to dispose of.
their Wastes in "that manner. In fact thts trend is 11lustrated-4n a
recent survey of theLCimerfcal 14&nufacturers Association (CMA)- ThM
v6lume;6f-hazardous wastewater- generated by C14A members- increased 8%
between 1981 and 1983 and was discharged to public sewage systems.
For'that,san* time period the amount of waste incinerated, treated or
land disposed decreased 30%, 63%, and 70% respectively.

There are many problems associated with a waste disposal tax; one
is the conflicting message being sent to EPA by Congress. In the1984
Amendments to-RCRA, Congress instructs EPA to restrict land. disposal
of certain wastes, thus reducing' the volume and hazard level of wastes
that will be,-allow d-in land disposal facilities. Now it is being
proposed that Congress instruct EPA to raise a set amount of revenue
for CERCLA by taxing the management practice for which 'the Agency will
be restricting use.* -

Also, 1 question whether it is appropriate -to ask the Internal ...
:Revenue, Service (IRS) to begin the task of regulating.waste. If
Congress imposes a disposal tax that differentiates among management'
options by different tax rates, then the IRS may have to adjust tax
rates in a manner that forces particular types of management. How

-wastes can be managed depends on limits of the,management.technology,
,an'd characteristct-of the wastes. -The need to generate s p f ic
amounts of revenue may force the Administrkt in and the reg Tated._
community into management practices that'a1e inappropriate for any
particular' wastes.

Finally, the RCRA program is just beginning to mature. The
regulations are' just being implemented and enforced. ,Both theAgency-
and the regulated community are attempting to Implement the 1984,-
Amendments expeditiously. Dy imposing a cumbersome and complex taxing
system.on the program, limited resources and'enforcement effort will
be diverted from the regulatory pro-ram' into collecting revenue. I
urge you and your colleagues to allow the RCRA program to develop,
further before/imposing a taxation scheme on the system.

I hope this letter addresses the concerns you raised during the
Committeq hearing. If you and your staffhave further questions, I
'would be p1-eased to discuss the issue with you at your convenience.

Sincerely,

Sueilen Plragest Ph.D..
Director
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The CHAIRMAN. Senator Bentsen.
,Senator BENTSEN. Well, I think-that's very interesting and help-ful testimony. But what we are trying to' do when we talk about

putting it on a wet weight basis but giving them the alternative ofdry weight, we are trying to get a better c6rrelation, if we can; be-
tween the -wste and the tRA. And if you do it. on wet weight on a
volume basis, you've got about 60 percent, as I understand it, going
into the injection wells.And, therefore, they carry about 60 percent of the tax without
the alternative of using a dry weight. And yet, as I understand it, --
of your Superfund sites, you only have approximately 1" Out of 800

2 - - that is a deep well injettion. 'So if 7ou ate going to put ' 60 percent
fix to'be carried by deep well injections and, yet you are only
seeing one of those that ik listed as a Superfund site out of 800 or
so, it doesn't seem to be a direct correlation. You don't seem to be
accomplishing your objective.

Now I know- that it i a little more- difficult to compute that, dry
weight, But if the burden is on the hany Itelf, and it chooses to
do -so , rather than taking -the wet weight, then I don't think we
ought to be concered about that. And, of course, they are subject
to the audit procedure. How would you respond'to that.

Dr. PRAGES. Which of us? Both of us?
Senator BEWNT8N. I don't care. You are both articulate and know

the subject.
Mr. "FORTUA. I just think it's also very difficult to enforce such a

mechanism. Everybody will'have,.a different-basis for computing
dry weight ton. Whih one is the right one?

Senator BEN-sN. We put the burden on them.
Mr. FoRTUNA.'Right.
All the 80_deep-well injection facilities are operators who have 80

different methods for calculating dry weight ton. What about tom-
pounds that are hydrous -compounds that hav water bonded to
them? Are those included? How do you calculate them?

There are just a number of technical difficulties in calculating
dry weight ton. Many of our members have trie4 to do it and have
found that it cost more to calculate' out what ,he dry-weight-ton
basis is than the tax itself.

Senator BENTSEN. Then they shouldn't do, it. But they would
have that in the alternative to do. It's their chloCe.

Mr FORTUNA. But if we come back to the premise that the aim
of a broad based tax is reliabilityof revenue, and we come-to the
situation where we , have 50 different ways of. calculating' dry
weight ton, Which is one of the reasons why we have 'such low reve-"
nue collections under the current Potclosure fund--which is a flat
tax waite-end system based on dr-y weight-we have no sndard
system for calculation of dry weight.- Senator BHNTSEN. I would not argue with you at all that what we
want is a broad-based tax. That's obvious from what we h vepo po-

' posed in the Bentsen-Wallop proposal We're trying toaccomplis -h
that. And I look at -the waste-end approach as a cornplimentary
thing but certainlynot a lin pin tothis deal. And, frankly, I don t
se the revenue-L'eing raise -that, the ,administration is talkingabout. / . •, •

L
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Mr. FORTPN1A. Well, I guess we have a concern With that, too.
'That's why if you simply go with wet weight, you do not have any
uncertainty or argument as to what's the volume of materials that
shouldtbw subject tothe taxes. 'When-the Treasury would try to go'
around and enforce Va dry weight ton basis, they are going to have.
,to be looking at 50 different- perhaps 50 or 80-or every unique
formulas for each facility as to, what they calculated their dry-
weightf basis would be.

I 'just think that does very little to enhance the certainty of reve-
nue collection and the enforcibility of such a system. Let alone'bl
the other incentive issues involved. Moreover, dry. weight simply
bears no direct relationship to toxicity, mobility, persistence or any
other environmental criteria.

Senator BENTSEN. Well, the burdeti of proof is on the claimant onthat: Then ,I would not, worry 'too much as long as they have the

option.
'-Dr. PiRAGES. If I could follow up on that. There are instances, for

example, the State of Louisiana has'a similar bill which, as you
suggested, gives an option for 'the operator to do wet weight or dry.,
weight, They have gone to a" total solid measurement which is
fairly standard among the people engaging in deep wdll injection. I
think that by giving them the option, you are allowing a facility
that is handling very dilute materials to pay according to the level
of hazard. -

For example, many of the deep well 'injection solutions are
simply rinse waters. When -you. have a large tank that has been
carrying powders-or-4quids, you-'have to rinse that, tank out before
you can get your- other load and "transport the- other hazardous
waste. And much .of the water -going into the deep well, much of
the waste, are just 'the dilute rinse waters from cleaning out tanks
it has Very, very small. components of solids or even hazardous con-
stituents.

Mr. FORTUNA. Mr. Chairman, may I just follow up o the dilu-
tion for a second?

The CHAIRMAN. Yes.
Mr. FORTUNA. I think the fact that most deep well injected waste

are dilute is really secondary to the fact of what type of materials
you ar" dealing with. If what is -going down the we)l are metals or
organics that do not biodegradeoand\.have persistent periods of hn. "
dreds of years, it really matters very-ittleeuse those materials
will build up, migrate and biocumulate so that the dilution issue is
really very much contizrgent upon what type of materials you are
talking about; not just dilution factor by itself.

.Senator- BENTsiN. I have some other questions but I'll pass.
Thp CHAIRMAN.. senator Chafee and'then Senator Wallop.
Senator CHAFEE.-J Ihave-no-questions, Mr. Chairman.
The CHAIRMAN. Senator Wall , , ,
Senator WALLOP. Mr. Chairman, 'my question is posed more

toward the question of whether or ndt we can greatly increase the
- size and scope of the program in any near-term fashion. Are the

technical people there? Is the state of the art sufficient that ven if.
* we did that we would know #iiat-t wa we were up to? I drect it

to you both.
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'Dr. PuowS. Well, I think that in terms of the technical capabili-
ties, yes, they probably are there. If EPA were given additional,
funds to bring on a qualified Stff that they would find the people-
they need to staff the program.

In terms of-the actual level of the funding, I think that the final
bill will end up is some sort of a compromise between what the
EPA says they can handle, which is a very minimum level, andperhaps what the Senate Environment and 'Public Works has au-
thorized which right now seems, to be the most appropriate.

Mr. FORTUNA. Havihg worked on Superfund in 1980 over on the
House side, we knew at that time that the first 5 years were really
just a downpayment. I think,, though, what we are getting our-
selves into-the problem we are getting ourselves into is trying to
continually shoehorn -maybe 10 to 15 years worth of funding into a
5-year timeframe. Think we really have to 1ok on this program as
M5,20, 25 year program, maybe longer, and revisit it in 5-year in-
crements and not think that it's going to end every 5 years and

' therefore get everything" done -in years and-get-allthe-funding in
5-years.

I think it's true that we probably need 'and could use $10 billion;
we could use $20 billion; we could probably use $50 billion in the
program. But I think the most prudent approach is really to go for
the range of about $7 to $8 billion this time around, broaden the-
ba~e, increase the' feedstock somewhat, increase the general "reve-
nues in light of the broad expansion of coverage of Superfund, and
take th-'pul§e on it in 5 years.-

Senator WALLO'. Well, I'm a little distracted by this whole thing.As I listen to the two of you, youdisplay significant differences in
-your approach and acceptance of just the one technology of deep'
wells. And what I-what really seems to me to be key ih all thisis -.

by all'means have adequate amounts of money to advance techn01-.
ogy-and the state of the art, :but noteto spend a lot of mpney doing
something we are going to have to undo in a little while. As I listen
to this and read the testimony that occurred 'in the Environment-
and Public Works Committee and the OTA report, one of the
things that concerns me is that we are in ,perhaps the process of
creating new hazardous waste dumps by cleaning. up Old ones. It is
a distraction.,Po think, that we would accelerate that process by
having more money, rather than putting money into developing
state of the art technologies that are reliable and don't come to us
with the dimension of difference between two very competent, very

a ae w e r p u .ted people. '•' : .Dr . PiRAS. I think perhaps the one thing both Mr. Fortuna and,

I agreed on is that we do have the technology to treat Superfund
waste and that it is- not appropriate to simply move them from one
site to another. We have often encouraged EPA,.and even the Con-
gress, that what they need to do is to develop a mechanism so that
we can have more expeditious permitting and siting of the technol-
ogies that can be used o treat Superfund -waste.

The main problem from my perspective is nota lack of funding,
but is the inability to get a permit for new high technology facili-
ties and the inability to eight and build that' facility in an expedi-
tious manner.,,

C
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Mr. FoRN:A, Our difference on deep well injection reflect on
pOrhaps our views or membership views of the permanency of that
technoliy and the extent to which it provides certainty that the
materLis will not' come back to haunt us at *some point',in the
future. -

'But I think despite the different emphasis in perspective of our
grpip we are both in agreenment-that a waste-end fee system is
more trouble than it's worth, has the potential to present more dis,
ir'Aentives than incentives for proper treatment and permanent
mqnagemernt of hazardous waste. That, indeed, any broadening of
th tax base should have a revenue perspective first and foremost
and let's just leave the incentives to RCRA.

- Senator WALLOP. That's exactly the point that I was trying to get
av. And I think that's the, purpose behind. Senator' Bentsen and my
approach to this. The best- incentive that we presently have is tl~e
collection penalty system that occurs after'cleanup. In mnany re-
spects, that is the one thing that is gbing to bring. people to heel, if
those are really well done and are purposeful.

I thank you, Mr. Chairman.
The CHAIRMAN. Are there other questions?.,.
[No response]

'The CHAIRMAN. If not, thank you very much.
Next we will take a panel of Dr. Robert Forney, Jan Anthony,

John Paul, and Charles Eddy.
Dr. Forney.

STATEMENT, OF DR. ROBERT FORNEY, EXECUTIVE VICE PRESI-
DENT OF DUPONT, WILMINGTON, DE, ON. BEHALF OF TI19
CHEMICAL MANUFACTURERS A'SOCIATION,-WASHINGTON,. DC
Dr. FORNEY. Thank you,- Mr. Chairman.
Members of the committee, my name is Robert Forney.
The CHAIRMAN. I again will say to, all of the witnesses that your

statement in its entirety will be put in the record, and you will 'be
limited to a 5 minute oral presentation..

Go right ahead.
- Dr. FORNEY. I'm an executive vice president of the Dupont Co.,
'afid I'm representing the Chemical Manufacturers Association here
today, of which I ama member of the board of directors.

uile my written testimony addresses issues /related to Supr-
fund, other than financial issues, my remarks this morning will

-- focus on mechanisms for' financing Superfund and just have three
main points.

First, although the chemical' industry overall is moderately
healthy, there are certain sectors that are in serious trouble and
the world trade -positiotn of those 'sectors hnd the industry as a
whole is deteriorating,

Second, Superfund taxes do impede.the competitiveness of Aec-
tors of the industry, particularly, petrochemicals, and undercut the
earnings of the products on which they are imposed.

And, third, adequate Superfund revenues can be raised without
unduly damaging U.S. industry and recommendations are, made in
-our testimony for your consideration. -
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I would amplify the first point. The chemical industry has been
subject to more than a decade of price swings, market dislocations
'And ,uncertain supply conditions for its vital petroleum and hydro-
carbon feedstocks. In recent years, the overvalued dollar has made
exports difficult and added very greatly to import competition.

Another factor that we've had to contend with is the rise of pe-
trochemcial industries in countries with vast hydrocarbon re-
sources at a time when there is worldwide over-capacity in many
asic chemical lines.
Overall, the U.S. chemical industry has managed to cope with

this by investing in research and in process and product improve-
mentu. But the industry's international position is eroding. While

"'our positive contribution to the balance of trade still shows a sur-
plus of more than. $10 billion, it's down by more than one-fourth
from the record that it reached in 1981.

With this background, let me turn to the second point-the
impact of Superfund taxes. The most distressed part of this indus-
try is the petrochemical industry. Petrochemical manufacturers
make these 11 primary petrochemical building block chemicals
that are taxed under Superfund as well as a large number of the
derivative products.

Products of the U.S. petrochemical industry by and large com-
pete in world markets with foreign products that do not bear this
tax The feedstock taxes cannot be passed along in the prices of
U S. products because customers both here and abroad would
simply turn to foreign suppliers of these same products.

The inability to reflect the tax in prices means that it is reflected
in the earnings of this already very, very depressed sector. Losses
in 1982 on the nine major petrochemical feedstocks amounted to
some $91 million. And this increased to losses of $188 million after
the tax was imposed. And despite improved business in 1983, the
loss still came to $100 million.

And, finally, as I stated to this committee last year, CMA sup-
ports a reauthorized Superfund at a level of approximately $5 bil-
lion over 5 years, the amount that the administration, through Mr.
Thomas, has said can be efficiently spent.

We believe the financing should come from additional additions
to the fund of about $307 million in current feedstock taxes, $307
million from a dry weight tax on hazardous waste disposed, about
.. 2( million in cost recoveries and interest, and about $175 million
from general revenues.

Raising part of the funds from a waste-end tax would be more
equitable, we believe, than higher feedstock taxes. We do submit,
however, that some of these waste-end tax proposals, including the
administration bill, have very, very serious faults. They would tax
waste generation instead of waste disposal, a topic you've heard
about already this morning. And they would tax wet weight in-
stead of dry weight. They would have a number of very adverse
consequences, the worst of which is that there would be a tax on
highly dilute waste water. This would not only be unfair, it would
really make no environmental sense whatsoever.

Now if Superfund should fall short because of failure to approve
the plan that I have outlined or because of a mandated increase in
the fund beyond the level that the administration says can be effi-



385

ciently spent, we would support a broad based tax to make up the
difference. We are pleased that broad based tax proposals have
been introduced by several members of this committee-Senator
Bradley, Senators Mitchell, and Chafee, Senators Bentsen and
Wallop. Measured against the several criteria that the CMA has
developed for a broad based tax---

The CHAIRMAN. Could you wind down, Doctor?
Dr. FORNEY. I'm within 15 seconds, Serqator.
The Bentsen-Wallop proposal, which is A transaction type tax on

manufactured products, appears to be the closest to what we would
suggest. We are confident that an acceptable proposal can be devel-
oped.

I appreciate the opportunity to testify and I'm available for ques-
tions.

[The prepared written statement of Dr. Forney follows:]
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STATEMENT OF

ROBERT C. FORNEY

EXECUTIVE VICE PRESIDENT

E.I. DU PONT DE NEMOURS & COMPANY

ON BEHALF OF THE

CHEMICAL MANUFACTURERS ASSOCIATION

The Chemical Manufacturers Association is a non-profit trade

association whose member companies represent more than 90 percent of

the productive capacity for basic industrial chemicals in this

country. In several appearances before congressional committees since

November of 1983,_we have stressed both our strong support for an

effective national program to clean up problem waste sites, and our

commitment to play a cooperative and constructive role in the process

leading to reauthorization of the Comprehensive Environmental

Response, Compensation and Liability Act (CERCLA), more commonly known

as Superfund.

On April 2, 1985, CMA subLdtted its views on Superfund

reauthorization to the House Committee on Energy and Commerce. That

statement, which presents this Association's views on funding and the

broad scope of issues raised by the reauthorization of Superfund, is

attached hereto as "Appendix A".

Our testimony will focus primarily on the funding aspects of

reauthorization. Before examining the impact of CERCLA taxing

mechanisms on the chemical industry, however, we would like to discuss

briefly the revenue needs of the bill reported out of the Senate

Environment and Public Works Committee, S. 51. In this regard, our

primary concern is with the overall fund size provided for in S. 51 --

$7.5 billion over five years. As stated previously, CPA supports

reauthorization of Superfund at a level of up to $1 billion per year,

the amount that EPA says it can spend effectively. We do not believe

that the problem of cleaning up inactive hazardous waste sites will be
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solved by putting more money in the Superfund program than can be used

effectively.

Among the programmatic aspects of S. 51 that impact funding

needs, three are of particular importance -- the scope of Superfund,

victims assistance programs and the provisions on health-related

activities. First, we need to keep Superfund focused. Except in

major emergencies, the statute should not be used to address such

concerns as releases resulting from mining wastes or the lawful

application of pesticides; releases from residential, business or

community structures not due to hazardous waste facilities; releases

of naturally occurring substances in their natural form; releases

covered by and in compliance with permitted discharges, or releases of

pollutants and contaminants.

S. 51 would focus more on the priority of cleanup of inactive

hazardous waste sites and eliminate several of these categories from

authorized Superfund response unless an emergency exists. We do not

believe, however, that S. 51 goes far enough in focusing the use of

Superfund resources. Instead, we commend the approach taken in the

Administration's Superfund reauthorization bill, S. 464.

A second aspect of S. 51 that will divert resources from waste

site cleanup is the provision for up to $30,000,000 per year for a

victim assistance demonstration program. We are concerned that such a

proposal could develop into an uncontrollable entitlements program

that would be extremely costly for the nation.
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We call to the attention of this Committee a report prepared by a

scientific panel of Universities Associated for Research and Education

in Pathology (UAREP). This report, the first comprehensive study of

the health effects on populations around waste sites, concluded "There

is little scientific evidence that chemical disposal sites have had

serious effects on the health of populations living near them." UAREP

nevertheless strongly urges prompt remedial action to reduce the

potential for health effects. mhe results of the UAREP study raise

fundamental doubts about the need for a new federal program to

compensate persons allegedly injured by waste sites.

Now we return to the main thrust of our testimony -- the funding

mechanism to be chosen for CERCLA. In testimony before this Committee

last September, CHA expressed support then, and we support now, a 5

year reauthorization of Superfund at an annual funding level of up to

$1 billion. To raise these revenes, C1A supports a funding mechanism

that would provide for (1) continuation of the present Superfund

feedstock taxes at current rates to provide $307 million per year (2)

enactment of a national tax on the disposal of hazardous waste at $50

per dry weight ton, or equivalent to produce $307 million per year;

(3) support from general revenues contributions of alout $175 million

per year; (4) and cost recoveries and interest on unexpended fund

deposits to pro-ride just over $200 million per year. EPA projects

that cost recoveries in the early years of this period will be below

the $210 million level, but will build gradually to an amount in

excess of $300 million per year. To provide level funding over the 5
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year period, CMA proposes-that EPA be given authority to borrow

against amounts which will eventually be paid as cost recoveries.

We are pleased that members of this Committee and the Congress

have expressed concern about the impact of increased Superfund taxes

on the chemical industry. This industry is facing serious challenges

from several forces, including increasing product costs, reduced sales

margins, and foreign competition. Increasing the current CERCLA

feedstock tax rates, as has been proposed, would produce severe,

adverse economic consequences and would impose even greater

competitive pressures on the industry in the international arena.

Moreover, ill-advised waste-end taxes of the type included in the

Administration's bill would exacerbate the undesirable effects of the

feedstock tax on the chemical industry.

BACKGROUND

The chemical industry is the third largest of the manufacturing

industries in the United States. It provides raw and intermediate

materials that are used to make 63,000 commercial products for

agriculture, business and individual consumers. It supplies products

to such diverse customers as the mining, ceramics, primary metals and

paper industries. The diversity of the industry is further shown by

its production of synthetic rubber, fertilizers, pesticides, dyes,

man-made fibers, and plastics. The industry uses as raw material and

fuel about 6.7 percent of the nation's liquid petroleum consumption

and over 10 percent of its natural gas consumption.
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The U.S. chemical industry overall has been moderately successful

in adjusting to such major challenges as the great change in energy

pricing since 1973, an overvalued U.S. dollar and the high level of

investment around the world in competing chemical facilities. Sales

amounted to $211.3 billion in 1984, and have shown an average gain of

7.4 percent per year in the last five years. Volumes produced have

gone up an average rate of 1.6 percent over the same period. The

industry has increased capital expenditures about 7.4 percent per year

over the last five years. Employment has declined from a peak of

1,109,000 in 1981 to 1,061,000 in 1984. The industry continues to

invest in innovation as reflected by an average annual increase of

16.4 percent in spending for research and development.

TRENDS IN INTERNATIONAL CHEMICAL TRADE

However, the overall performance of the industry is clouded by

t)e poor performance of some sectors of the industry under current

world trade conditions. This is illustrated by trends in the chemical

industry trade balance. The industry has typically exported a

significant part of its production. But the share of sales going

abroad dropped from 13.0 percent in 1980 to 10.4 percent in 1984.

The industry is losing its competitive position versus foreign

products in both domestic and export markets. The contribution of the

industry to the nation's trade balance is declining. The record $14

billion chemical surplus in 1981 declined 26 percent to $10.3 billion
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in 1984. This has serious implications for the U.S. overall trade

balance which had a deficit in 1984 of $123 billion.

The most distressed sector of the chemical industry and the one

particularly influenced by international competition is

petrochemicals. It makes the primary basic building block or

"feedstock" chemicals which are used to make derivative products

(Exhibit I). The petrochemical feedstocks taxed under Superfund fall

into this category. Producers of these petrochemical feedstocks are

losing export and domestic markets and many are losing money on these

products.

A 1982 report prepared by the U.S. Department of Commerce

,/
predicted a pessimistic future for petrochemicals. - The report

projected a gradual decline in the competitiveness of the U.S.

petrochemical industry as hydrocarbon rich countries, including the

Persian Gulf states, Canada, Mexico and Indonesia, bring new capacity

onstream. This new capacity will lead to a major restructuring in the

worldwide petrochemical industry which, the report says, Js already

underway and will gain momentum in the next two decades.

The Department of Comerce's 1985 U.S. Industrial Outlook reports

petrochemical shipments totalled $90.6 billion in 1984. The positive

petrochemical trade balance declined from $8.6 billion in 1980 to $5.5

/ U.S. Department of Commerce, "A Competitive Assessment of the
U.S. Petrochemical Industzy" (August 31, 1982).
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billion in 1984, a drop of 36 percent. At the same time,

petrochemical imports have been growing at the rate of 17 percent per

year since 1980. In addition, the petrochemical share of the overall

chemical trade balance has declined over that same period from 62

percent to 53 percent. These and other measurements show that this

segment of the industry is under severe competitive pressure

throughout the world.

We emphasize that although the petrochemical industry is severely

distressed, there are many operations in this industry that are

capable of competing in world markets, if provided a reasonably

favorable climate. The jobs and products represented by these

businesses are substantial, and we should mount a great effort to

preserve those that are efficient enough to compete. It is important

not to further impede this industry by imposing on it domestic burdens

not borne by foreign competitors.

FEEDSTOCK TAXES DAMAGE U.S. COMPETITIVENESS

Increased Superfund feedstock taxes would seriously aggravate the

deteriorating condition of the U.S. petrochemical industry. In this

highly competitive industry, newly imposed costs, whether raw

materials, labor, construction costs, or Superfund taxes, cannot be

passed through to the consumer in the export or U.S. market.

Petrochemical prices are determined by competition, not by costs.

Many foreign competitors selling in export markets, including the

United States, are using natural gas and other feedstocks as a raw
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material at 1/6th the cost of that in the United States. Even

allowing for higher transportation costs to export markets, U.S.

producers have great difficulty in being competitive.

The petrochemical feedstocks taxed under Superfund are generally

not significant in world trade. However, their downstream

derivatives, which for integrated producers in the U.S. are burdened

with feedstock taxes, are traded in large volumes. Ethylene is a good

example. The U.S. International Trade Corrission reports that

ethylene production in 1983 accounted for over 13 percent of all the

petrochemicals manufactured. Lver the first two and one quarter years

of CERCLA taxation, 40 percent of the petrochemical feedstock tax was

paid on ethylene. Ethylene, however, is exported in the form of

downstream products such as polyethylene resins. These products are

competing against foreign products manufactured from feedstocks on

which no tax is assessed.

The same factors apply in the U.S. market. It is often the

feedstock derivatives that are imported, not the taxed petrochemical

feedstocks. U.S. purchasers of the derivatives can buy them from

either domestic or foreign producers. The U.S. producer of these

downstream products finds it is, therefore, prevented from passing

through the cost of feedstock taxes because of competition from

untaxed foreign producers.

Recent price trends of the taxed feedstocks provide further

evidence of the inability of manufacturers to pass through Superfund
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taxes. According to a study done for CMA by Price Waterhouse & Co.,

average prices for taxed petrochemical feedstocks were 25.l/pound in

1981, 20.1/pound in 1982 and 19.7C/pound In 1983. Data from the

Bureau of Labor Statistics indicate that, in 1984, this price has

continued to decline to the 17-18t/pound range. For inorganic

feedstocks, the average prices were 7.6C/pound in 1981, 7.7C/pound in

1982 and 7.0o/pound in 1983.

Under these conditions, even the present level, of feedstock taxes

undermines the competitiveness of the petrochemical sector. It is,

therefore, extremely important that petrochemicals not be burdened

with taxes higher than those in the present law. These taxes are

cumulative with other cost factors affecting the industry's

international competitiveness.

A group of 31 inorganic feedstock chemicals is also taxed by

CERCLA. The trade situation for these commodities is similar to that

in the petrochemical sector. The majority of these inorganic

chemicals are contained in two SIC codes, (SIC 2812 and SIC 2819).

Since 1980, the positive chemical trade balance for these two product

sectors, including untaxed inorganic products, has dropped 31 percent

from $727 million to $503 million. New taxes imposed on these

products would not be passed through to customers. As in the case of

petrochemicals, inorganic chemicals should not be burdened with taxes

higher than those in the present law.
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Feedstock taxes cannot be shifted to profitable sectors of the

industry. In this nation's industrial economy, each product or group

of products must be self-sustaining. Those that are not must be shut

down. No company could serve well its employees or shareholders if it

permitted an unprofitable line of business to reduce the overall

competitiveness of the Urganization. The Congress is urged to

consider fully the economic position of individual chemicals before

imposing new costs on them.

ECONOMIC IMPACT OF SUPERFUND TAXES

In order to gain a more quantitative insight into the economic

health of relevant sectors of the U.S. chemical industry and of the

impact of Superfund taxes, a survey of 26 major producers of nine of

the presently taxed petrochemical and inorganic feedstocks was just

completed by Price Waterhouse & Co. Pre-tax earnings in the

petrochemical sector were found to be negligible while those in the

inorganic sector showed a significant decline.

The survey shows (Exhibit II) the distressed state of earnings

for the surveyed petrochemical feedstocks and the serious downtrend of

5/
earnings for 31 inorganic feedstocks. - The serious condition for

the petrochemicals is depicted on Exhibit III. The 1982 losses on the

"/Price Waterhouse, "A Comparison of Sales to Earnings Ratios for
Chemical Companies for Their Overall Sales and Sales of Products
Subject to CERCLA Taxes" (March 15, 1985).
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nine petrochemical feedstocks amounted to $91 million which increased

to a loss of $188 million after estimated CERCLA taxes. Similar

results with a loss of $100 million were obtained in 1983 despite an

improvement in business conditions.

Pre-tax operating earnings for the 31 taxed inorganic products

are somewhat better, but have declined from $415 million in 1981 to

$220 million in 1983, a 47 percent decrease. The earnings to sales

ratio declined from 13.4 percent in 1981 to 6.9 percent in 1982, and

to 6.8 percent in 1983. This is not an accept, ole rate of return.

Imposition of higher Superfund taxes would only worsen this trend.

A study by DeWitt and Company, confirming the difficult situation

for U.S. petrochemical producers, points out that profit margins in

1982 and 1983 were negative. - Much U.S. petrochemical capacity has

been retired, and a substantial amount of existing capacity is in

danger of being permanently shut down if new Superfund tax levels like

those in H.R. 5640 last year are imposed. Thirty thousand

petrochemical jobs would be lost. Another 320,000 jobs would be at

stake that are dependent on petrochemical jobs. This trend is

confirmed by Bureau of Labor statistics which show that 43,000

petrochemical jobs were lost in the period 1979 to 1983 and that many

more are threatened by worldwide competition.

/ DeWitt and Company, "Superfund Economic pactt (July 17, 1984).
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WASTE-END TAXES

As mentioned above, CMA has proposed a $50 per dry weight ton

waste disposal tax intended to raise $307 million dollars per year.

Some part of this tax must be borne by the already taxed feedstock

products, and they would be disadvantaged additionally in export and

domestic markets. Nevertheless, CMA has supported such a tax since it

is reasonably related to the purpose for which the money is needed

and, in addition, more equitably expands the base of taxpayers to

other industries involved in hazardous waste sites. We believe that

the Moynihan-Bentsen bill, S. 14, contains an equitable waste tax

proposal. Although the tax rates are specified on a wet weight basis,

an alternative dry weight computation is provided at the reasonable

rate of $50 per ton.

However, some proposed waste taxes would only aggravate the

inequity of the current feedstock taxes. For example, the

Administration's bill, S. 494, would tax waste management rather than

disposal and, in particular, would tax highly dilute waste water in

certain treatment facilities. This proposed tax would raise far more

money than EPA intends to raise or can reasonably spend. Even if the

tax rates were revised, a tax structure which imposes a tax on dilute

waste water would seriously penalize a few companies that have large

waste water treatment facilities. These facilities were installed at

great expense to provide environmentally sound waste management. Such

a tax makes no economic or environmental sense. It would force

companies, such as Du Pont, to make unproductive investments in
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dtczdt..t waste handling units to avoid the tax with no

.-rcnmenoa. gain whatever.

There is yet another strong reason to oppose the Administration's

waste generation tax. One central justification for adopting a waste

tax is to distribute the Superfund tax burden throughout the economy

t: al! whc have contributed to problem sites, rather than to

::r:e:trate that burden on two or three industry groups. Although the

t4;r± :.: tax payments of many companies would be increased under the

A±.r,.;stratiun's proposal, a disproportionate burden of the total

:.d taxes wculd continue to fall on the chemical industry

zt:asc- cf its heavy reliance on waste water treatment facilities.

uI.A, hus, strongly opposes the Administration's effort to tax

tt water as highly inequitable and exacerbating the effect on trade

existing feedstock taxes.

NL' t ' F ENERA'R ?EVENUES

As stated abuve, CM's proposed funding mechanism includes a

ct:.era revenue component of about $175 million per year. we believe

tat a suhbstantaal general revenue contribution is appropriate for

zeascr,s of equity and sound public policy. The chemical industry's

contribution to the Superfund far exceeds our contribution to problem

waste sites. This inequity will worsen if general revenues are not

; ruvaded.
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The problems associated with inactive hazardous waste sites

reflect zore than 100 years of industrial development in the nation.

Hazardous wastes have been, and will continue to be, generated by a

wide range of industries, business concerns, government agencies and

defense installations, municipalities and scientific facilities. The

problem is societal in scope and the mechanisms for coping with it

should reflect this fact, just as the benefits of resolving the

problems will inure to all elements of the country. As Congress

recognized when it enacted Superfund in 1980, only through the use of

general revenues, both state and federal, can this societal

responsibility be fairly discharged.

The Treasury has already acknowledged that broadening the

Superfund tax base is beat achieved by continuing substantial general

revenue contributions as a part of the Superfund funding mechanism.

Testifying before this Committee last September, Mikel Rollyson, Tax

Legislative Counsel of the Treasury Department, stated in answer to

the questions of Senator Bentseni

Mr. ROLLYSON.

"But I think to respond to your point, and also

to respond to our concerns about the administrability

of the tax, if the committee is interested in looking

at a significantly broadening of the base for this tax,

which I think is one of the principal concerns.
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Senator BENTSEN. You have beard it around this -able.

Mr. ROLLYSON. Then I think that broadening is

better obtained by, in effect, larger appropriations

from general revenues.

So I would suggest that if you are interested in a

great expansion or broadening of the base for the tax,

that you would consider seriously looking hard at larger

shares of general revenues."

Hearings on Superfund Issues,

Senate Commiteee on Finance, 98th

Congress, Second Session, September

19 and 21, 1984, page 85.

BROAD BASED TAXES

CMA believes that the chemical industry should not bear either

feedstock or waste-end taxes beyond those levels recommended above.

Therefore, to the extent that the items described above - feedstock

and waste-end taxes, general revenues, cost recovery and interest - do

not yield a fund of the size eventually authorized by Congress, CMA

supports a broad-based tax - one which taxes a substantial part of

U.S. industry at a low rate - to make up the difference.

CMA has been working closely with the American Petroleum

Institute (API) and the staffs of several Senatois to develop the

concept of d broad-based invoice-type transaction tax for Superfund
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which we call the Manufacturer's Environmental Excise Tax ("MEET").

CMA agrees with API that "MEET" would be an acceptable broad-based tax

to our member companies. But our approval of "MEET" should not

preclude the consideration of other alternatives that would satisfy

our basic criteria of a broad-based tax.

CMA believes that any broad-based tax to finance the Superfund

program should be tested under the following basic criteria:

" Revenue Potential

The proposed tax should provide predictable and adequate

levels of revenues to finance the cleanup of problem waste

sites.

"Equity

The tax must be very broadly-based. EPA identification

of responsible parties at National Priority List (NPL) waste

sites has demonstrated that numerous industries, and over four

thousand companies, have contributed waste to these problem

sites. Fairness dictates that all these industries should

also contribute to the cleanup of these sites through their

tax payments.

" Trade and Economic Impact

Any proposed tax should have a neutral or minimal impact

on trade. The tax should not apply to exports. It should

apply to imports or be imposed at such a low rate that it does
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not disadvantage domestic manufacturers with respect to

imported products.

" Avoidance of Pepetitive Taxation of Same Transaction

The proposed tax should avoid any repetitive taxation of

the same transaction ("cascading of tax payments").

o Environmental Nexus

- Any proposed tax should have at least some environmental

nexus with the problem waste sites for which the tax is

required. Since a wide spectrum of manufactured products

appears at problem waste sites, a tax that would apply broadly

to manufacturing would supply the requisite environmental

nexus

o Administrative Feasibility, Cost And Number of Taxpayers

Affected

The proposed tax should be simple and inexpensive to

administer and to collect. We believe that a tax which

applies to all manufacturers would not impose an undue

administrative burden.

We submit that these are the basic criteria by which any proposed

broad-based tax should be judged. Several members of this Committee

have introduced bills to establish a broad base funding mechanism for

the re-authorization of Superfund. These include Senator Bradley (S.
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596), Senators Mitchell and Chaffee (S. 955), and Senators Bentsen and

Wallop (S. 957). We view the introduction of these bills as a

positive development for several reasons: First, these bills reflect

a growing congressional recognition that the Superfund site cleanup

problem is a societal one and not merely a specific responsibility of

the chemical and petroleum companies alone.

Second, these bills also reflect the recognition that the current

badly depressed petrochemical industry should not pay increased taxes

of the level needed to fund the Superfund site cleanup program for the

next 5 years. Senator Bradley and Senator Bentsen nuld i:ontinue the

present feedstock taxes at existing levels for an additional 5 years.

Unfortunately, however, Senators Mitchell and Chafee in S. 955 would

amend the feedstock taxes to raise an additional $100 million, which

we oppose.

Third, all the bills recognize the need to develop a waste-end

tax to raise a reasonable amount of revenue - $300 million per year.

CMA believes that the waste disposal tax that is proposed in the

Moynihan-Bentsen bill, S. 14, (which was adopted by Senator Bradley)

at the rate of $50 per dry weight ton or equivalent is a workable tax

at a reasonable rate which achieves some broadening of the tax base.

In contrast, the waste generation tax as proposed in the

Mitchell-Chaffee bill shares some of the faults of the

Administration bill. It is a wet weight tax and applies to some

treatment facilities. As such, it is environmentally unsound and

falls disproportionately on the chemical industry.
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Fourth, all emphasize the need to continue Federal general

revenue contributions to the Superfund trust fund.

Fifth, all would provide a broad-based tax as a third funding

component for the Superfund cleanup program. C4A appreciates the

great difficulty in developing an appropriate broad based tax

alternative for Superfund. We believe, however, that judged by the

criteria we have set forth above, the broad-based tax developed by

Senator Bentsen and Senator Wallop in S. 957 is preferable to those

provided in S. 596 and S. 955.

The Bentsen-Wallop bill would provide a simple, broad-based

transaction tax at low rates. Since the tax applies to all

manufacturers, it has the required environmental nexus. Moreover, the

proposed tax is relatively trade neutral and free of "cascading"

problems. CMA believes that S. 957 represents an excellent foundation

for this Committee to develop a broad-based tax for Superfund.
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The Chemical Manufacturers Association is a non-profit trade

association whose member companies represent more than 90 percent

of the productive capacity for basic industrial chemicals in this

country. In several appearances before Congressional committees

since November of 1983, we have stressed both our strong support

for an effective national program to clean up problem waste

sites, and our commitment to play a cooperative and constructive

role in the process leading to reauthorization of the Comprehen-

sive Environmental Response, Compensation and Liability Act

(CERCLA), more commonly known as Superfund. We are pleased to

present our views on Superfund reauthorization.

We believe that Congress should reauthorize Superfund by

(1) determining realistically what EPA's annual funding needs

will be, and providing for such levels; (2) deriving these funds

from more broadly based mechanisms than the tax structure of the

current law; (3) providing this funding for a five-year period

and re-examining needs at that time; and (4) re-enacting the

current law with minor modifications.

We recommend that the Superfund tax be reauthorized at

higher levels for the next five years. This higher level of
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taxation should be consistent with EPA's ability to manage these

funds. EPA states that it can effectively spend about $1 billion

a year over the next five years to clean up inactive hazardous

waste sites. We support this level of funding. A fund of this

size will enable rapid cleanup yet provide for efficient manage-

ment of the program.

I. CMA Proposes a Balanced Mechanism to Finance the Superfund
Site Cleanup Program

We believe that an effective waste site cleanup program at a

$1 billion a year level can be responsibly financed with a

balanced combination of special industry taxes, general revenue

contributions, cost recoveries from responsible parties, interest

on trust fund accumulations, and standby borrowing authority. In

brief, our proposal would extend the current Superfund feedstock

taxes at current levels for an additional five years. Moreover,

we propose that Congress adopt a new tax on the disposal or long

term storage of hazardous wastes at rates equivalent to $50 a dry

weight ton. These special taxes on industry would raise over

$600 million annually. The balance of anticipated Superfund

spending needs would be provided by general revenues, cost

recoveries from responsible parties, interest and borrowing.

A. Feedstock Taxes Should be Maintained at Existing Level

As we will discuss below, increased feedstock taxes will have

a severe economic impact on the chemical industry. We recognize,
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however, that it is important to provide a stable base of funding

for the CERCLA program for the next five years. CMA has,

therefore, endorsed continuation of the feedstock tax, at current

levels, for five more years. This would raise approximately $307

million per year.

1. Increased Superfund Taxes Would Have a Detrimental

Effect

We strongly object to Superfund tax proposals that would

place almost the entire economic impact of cleaning up inactive

sites on the chemical and allied industries. For sites or

portions of sites without identifiable or solvent responsible

parties, the cost must be borne by a much broader segment of

society than simply the chemical industry. The many industries

and businesses as well as federal, state and local governments

involved in Superfund sites demonstrate the vast number of

contributors to this nation's hazardous waste site problem.

For example, EPA's National Priorities List (NPL) of serious

hazardous waste sites Final Rule, 1983, shows that the industry

category of 49 percent of the disposers of hazardous waste at NPL

sites is unknown. The study also shows that only 18 percent of

the disposing companies are members of the chemical industry.

Eleven other industries also are represented. Further, an

examination of the NPL list by site owners shows that only about
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15 percent are attributable to the chemical industry. Thus there

is overwhelming evidence that many segments of industry and

government contributed to this problem.

As we pointed out in our testimony in the last Congress,

legislative proposals to increase CERCLA funding which rely

principally on increasing feedstock taxes above the current rates

would cause plant shutdowns, loss of export potential, lost jobs

in the chemical industry and erosion of the tax base. CERCLA

taxes at the current levels-already are narrowly based, inequi-

table according to both EPA and Treasury Department analysis -1

and so structured that the taxpayer must today absorb most or all

of the tax rather than pass it along into the marketplace. The

economic impact of CERCLA feedstock taxes has been to consume a

substantial share of pre-tax earnings of the taxed chemical

sectors. Increased CERCLA rates, such as those proposed in the

House-passed version of H.R. 5640 in the last Congress, would

exceed the pre-tax earnings of taxed petrochemicals and consume

the majority of pre-tax earnings for inorganic chemicals.

Competitive conditions already foreclose investment for new

facilities to manufacture taxed chemicals. Loss of earnings

would further jeopardize continued operation of existing chemical

./EPA 301 (a) (1) (G) study on pages ES-4; Testimony of Hon.
Mikel M. Rollyson, Tax Legislative Counsel, before Senate
Committee on Finance, September, 1984.
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manufacturing facilities while threatening jobs and export

potential.

Current CERCLA feedstock taxes are imposed by statute on 42

chemical substances and petroleum sold, used, imported or

exported by 496 21 taxpayers. However, the bulk of the chemical

feedstock taxes is paid on eight petrochemical feedstocks

(primary petrochemicals) and five inorganic chemicals and by less

than 30 chemical manufacturers. Primary petrochemicals account

for more than two-thirds of CERCLA taxes and 12 companies pay 70

percent of the taxes on these substances.

Moreover, the tax does not distinguish between hazardous and

non-hazardous use of taxed chemicals, nor does it reflect the

environmental-risks of the taxpayer's waste management practices.

Compared with the current CERCLA tax distribution of 70 percent

to primary petrochemicals, that 70 percent share would diminish

to 31 percent 1/ if distributed in relation to those substances'

contribution to waste problems in 691 Superfund sites on the

National Priorities List analyzed by EPA in 1984.

CERCLA taxes are not passed through in the marketplace,

further exacerbating their inequity and negative economic impact

Z/IBID page 2-4.

.1IBID page 4-9.
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cn narrow industry segments. Feedstock taxes were presumed by

CERCLA's authors to be equitable because they were thought to be

passed along in the manufacturing process to impact on all

potentially hazardous substances. From the perspective of 1980

economic conditions that existed when CERCLA was crafted, pass-

through might have been possible. For instance, primary

petrochemical demand grew during the 1975-79 period at 2.4 times

the GNP growth rate and industry was hard pressed to meet demand.

Full cost recovery, including costs associated with new taxes

were likely in that competitive environment of temporary

shortages.

However, demand for petrochemicals from 1979 through 1983

decreased at 2.7 percent per year. This reduced demand, coupled

with extensive new capacity installed in the 1979-80 period, led

tn worldwide overcapacity. Primary petrochemical prices dropped

sharply and prices for foreign petrochemicals tended to set

prices in foreign and domestic markets. The impact of these

foreign prices capped prices for U.S. products and prevented

pass-through of CERCLA taxes. That condition still exists today

despite improvement of U.S. competitiveness through ongoing

elinination of inefficient manufacturing facilities and increased

manufacturing innovation. Prices have continued to drop and the

Bureau of Labor Statistics indicates that some taxed chemical

prices are 20 percent below January 1, 1985 levels predicted in

Superfund legislation proposed late in 1984. This limiting

48-076 0 - 86 - 14
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effect of foreign prices is more fully explained in the foreign

trade discussion later in this testimony.

The economic impact of CERCLA taxes has been to consume a

large share of profits on the few chemicals subject to the

feedstock tax. Increased feedstock tax rates to accommodate an

expanded Superfund may eliminate earnings completely. CERCLA

feedstock taxes have been equal to 1.2 to 1.4 percent of primary

petrochemical sales value. Increasing the tax rates by 3.43

times, as proposed in EPA's Feedstock Tax Option I in its Section

301 study y/, would increase taxes to 4 or 5 percent of product

sales value on products whose pre-tax earnings as a percent of

sales have generally been less than 4 percent of sales.

Similarly, the feedstock tax approach of HR 5640, as passed by

the House in 1984, would bracket a range of 4 to 6 percent of

sales.

Projected taxes of this magnitude eliminate all potential

for earnings on primary petrochemicals whose pre-tax earnings

have frequently been negative and averaged less than 2.5 percent

of sales value from 1981 to 1983 according to Price Waterhouse &

Company ./. Inorganic chemical earnings do not appear to be as

y/IBID Exhibit 4-I, page 4-2.

.E/1985 Price Waterhouse & Co. survey of sales value, pre-tax
earnings and production of taxed petrochemicals and inorganic
chemicals.
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vulnerable as those for primary petrochemicals but their earnings

have decreased in three years to less than one-half pre-CERCLA

levels. Expanded CERCLA taxes at indicated levels would consume

more than 60 percent of potential earnings. The Price Waterhouse

study confirms the findings of a 1984 study by DeWitt and Company

which indicated that expanded CERCLA taxes would eliminate

earnings on taxed petrochemical feedstocks. The DeWitt study

further forecasted that those lost earnings would jeopardize con-

tinued operaticns of existing facilities on which 30,000 direct

jobs and 120,000 jobs in related industries are dependent. 6/

These economic impacts were confirmed by the Congress'

Office of Technology Assessment (OTA) in a statement filed

September 10, 1984 with the Senate Committee on Environment and

Public Works.

2. Increased Superfund Taxes Would Harm International

Competitiveness

The chemical industry in 1984 was the third largest

manufacturing industry in the United States in terms of value of

shipments. It also is one of the few sectors of the economy

which has consistently exhibited a positive trade balance. That

!/DeWitt & Company, "Superfund Economic Impact" (July 17,

1984).
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trade balance peaked in 1980 and has been declining since that

time. Using the Department of Commerce's SIC classification (SIC

28 - Chemicals and Allied Products), the chemical balance of

trade has declined from $14 billion in 1980 to $10.3 billion in

1984, which represents a decline of 26 percent. There are

segments cf the industry, however, which have exhibited an even

worse performance in declining trade balances.

During the 1980-84 period, the positive trade balance of

the petrochemical industry as defined by the Department of

Commerce 21 declined from $8.6 billion to $5.5 billion. Not only

is this a drop of nearly 37 percent, but the petrochemical share

of the overall chemical trade balance has declined over the

period from 62 percent to 53 percent. When the $3.2 billion loss

in petrochemical trade is compared with the $3.7 billion loss in

trade balance for all chemicals, it becomes obvious that

petrochemicals are a segment of the industry which is under

severe competitive pressure in the international arena.

This statement has already addressed the erroneous assump-

tion that the costs of a tax on feedstock chemicals could be

passed through to the downstream derivatives. This difficulty of

cost pass-through becomes even more apparent when chemical

products in international trade are examined. The taxed

Z/SIC 2821, 2822, 2824, 2843, 2865, 2869, 2873, 2895



415

feedstocks themselves have negligible trade. It is their

downstream derivatives which enter into commerce.

The case of ethylene is a qood example. Ethylene production

in 1983 accounted for over 13 percent of all petrochemicals manu-

factured. Yet the exports of this material were virtually non-

existent, accounting for less than 0.01 percent of all petro-

chemical exports. Ethylene is exported as its downstream

products such as polyethylene resins. Polyethylene resins are

included in the Department of Commerce's petrochemical definition

previously discussed. Downstream products such as these plastic

materials enter international commerce, and are competing against

products manufactured in countries where no feedstock tax exists.

Accordingly, any attempt to pass through the cost of a feedstock

tax would render U.S. downstream products less competitive.

A similar condition exists with regard to imports of

chemicals. As in the case of ex'-orts, it is not the feedstock

chemicals which are moving in international commerce, but their

downstream derivatives. U.S. purchasers of these downstream

products are free to buy either domestic or imported material.

Once again, the U.S. producer of these downstream products is

prevented from passing through the cost of the feedstock tax by

competition from imported materials manufactured from untaxed

feedstocks.

I
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A group of 31 inorganic feedstock chemicals currently are

also taxed by CERCLA. The trade picture for these commodities is

much the same as it is for the petrochemical sector. The

majority of these inorganic chemicals are contained in two SIC

codes. ./ Since 1980, the positive chemical trade balance for

these two product sectors has declined from $727 million to $583

million, a decline of 31 percent. The trade balance for these

products had actually been increasing until 1982 when it reached-

$825 million. The $322 million decline in trade balance in the

last two years represents a decline of 39 percent. The above

arguments for difficulty of cost pass-through in international

trade apply to these inorganic chemicals as they did for

petrochemicals.

B. A New Tax Should be Imposed on Hazardous Waste Disposal and
Long Term Storage

To support EPA's required annual spending levels, more than

$307 million from the feedstock tax will be needed. To reach

another increment equivalent to the feedstock tax, we support a

national tax on hazardous waste disposal at the fixed rate of $50

per dry weight ton (or equivalent). Such a tax would, among

other things:

o produce revenues of the magnitude the current feedstock
tax is designed to produce;

" produce broader distribution of tax liabilities among

/SIC 2812, SIC 2819
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industrial categories and a more logical relationship to
hazardous waste disposal activities; and

provide incentives where appropriate by
1) reducing the amount of waste generated, and
2) utilizing any technologies to recycle, reuse,

neutralize, treat, incinerate or otherwise destroy
hazardous waste.

Our proposed combination of feedstock and waste-end taxes

still imposes the greater portion of the tax burden of the waste

site cleanup program on the chemical industry. However, because

so many other industries have contributed to waste disposal in

the past, and because of the serious adverse economic impacts of

higher taxes on our industry, we believe this proposed

combination is as much as the chemical industry can fairly be

expected to contribute to Superfund on an annual basis.

1. How to Enact a Workable Waste Disposal Tax

As stated above, CMA supports a national waste disposal tax

at a rate equivalent to $50 per dry weight ton to provide $307

million per year. Such a tax will broaden the base of the

current funding scheme and will provide valuable additional

incentives for the safe handling and disposal of wastes in the

future.

we believe there are several basic requirements for a work-

able and effective waste-end revenue system. First, there must

be a clearly defined taxable substance. Second, there must be a

definite taxable event. Third, there must be a verifiable record
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of transactions to provide the audit trail for enforcement and

collection.

We note that it is especially important to tax waste dis-

posal on a dr weight equivalency. Using a "wet" weight basis

will seriously distort waste management practices.

Assessing the tax on dry weight equivalency would treat all

methods of disposal in a neutral manner and would preserve the

strong environmental incentive that is created by a tax on waste

disposal. If the tax is assessed on the dry weight equivalency

of hazardous waste, the tax would be assessed on the actual

content of hazardous material disposed or deposited for long-term

storage.

Determining dry weight is a common, routine analytical

procedure. Dry weight is the weight of a substance after remov-

ing the weight of water. One method for doing this is referenced

by EPA in 40 CFR Part 136. Moreover, the post-closure liability

tax which is now in place under CERCLA is imposed on a dry weight

basis. 28 U.S.C. 4681(b). The experience developed by the

Internal Revenue Service in collecting the post-closure tax would

apply here.

The operator of the disposal or storage site should be

designated as the taxpayer. The operator maintains an operating

log which contains a description and quantity of each hazardous
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waste received and the method and date of its treatment, storage

or disposal at the facility. This limits the taxpayers to fewer

than four thousand site operators rather than more than 100,000

generators.

When CMA first proposed the enactment of a hazardous waste

disposal tax, some expressed concern that state experience would

substantiate that a tax on hazardous waste disposal was an

unreliable source of tax revenue. Since that time, however,

there has been substantial proof that a tax on the disposal of

hazardous waste does provide a reliable revenue base.

First, a September, 1984 EPA survey of state experience with

waste disposal taxes confirms that state waste taxes were at

least as effective and efficient in producing anticipated revenue

over the survey period as the federal Superfund feedstock taxes.

Second, IRS collection data confirm that taxpayers are

presently paying federal postclosure liability taxes based on the

annual disposal of about 4 million dry weight tons of hazardous

waste. Moreover, these taxes are being paid without significant

IRS guidance or enforcement efforts and after several Congres-

sional leaders have proposed retroactive repeal of these taxes.

Under these circumstances, the postclosure data can be viewed as

substantiation of at least the minimum revenue base of a more

expansive tax on the disposal and long term storage of hazardous

waste.
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Third, the September, 1984 OTA statement before the Senate

Committee on Environment and Public Works contains a lengthy

discussion of the virtues of a federal waste disposal tax, (See

OTA Statement, pages 9-16.) While we do not agree with the

higher range of the OTA Statement revenue projections on a waste

end tax, we believe that the OTA Statement provides solid support

for the reliability and workability of such a tax.

2. Tax Should be on Waste Disposal, Not Waste Generation

CMA has surveyed the chemical industry's ability to pay

waste-end taxes and found that taxes in excess of a $50/dry

weight ton disposal tax would have a negative impact on taxpayers

and cause tax base deterioration.

CMA's proposal is intended to raise $300 million/year. To

raise more than this amount by taxing waste generation, including

waste water treatment, on a wet basis, would be inequitable and

impractical.

The recently proposed Administration bill contains a waste

generation tax that EPA believes will raise $600 milllion/year.

we strongly disagree and object to that part of their proposal.

As we demonstrate below by three company specific examples, each

company would pay an exorbitant amount of tax for treating small

quantities of hazardous waste in waste water systems.
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Because the tax applies to waste generation, those who incur

the added costs of treating industrial waste to render the waste

non-hazardous before its disposal would pay the same tax as those

who dispose of hazardous waste. Thus, those whose wastes do not

contribute to the nation's hazardous waste sites would, none-

theless, pay for cleaning up those sites.

The inequity of taxing treatment which renders waste non-

hazardous is compounded by the fact that the Administration's tax

is imposed on a wet weight basis. Those who responsibly manage

their wastes in a highly dilute treatment or disposal process

would pay higher tax bills under the Administration's proposal

than those who dispose of concentrated hazardous waste. The

principal impact and burden of the Administration's generation

tax would fall upon waste water treatment.

Following are the results of the three companies which have

analyzed the impact of the Administration's waste generation tax

on their facilities:

EXAMPLE I

Located in the Midwest, a large manufacturing facility uses

waste-water treatment as a principal component of its hazardous

waste management program. Its waste-water treatment system is

designed to handle an approximate average flow of 20.0 million

gallons per day, or 30 million wet tons per year.
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within the manufacturing facility, 68 plants feed into the

waste-water system. Due to the nature of products manufactured,

RCRA listed hazardous wastes are subsequently generated. Due to

the "mixture rule" under RCRA, the entire stream flowing through

the system becomes hazardous.

The waste-water system is massive with state-of-the-art

technology. The system includes in excess of 15 "qualified

hazardous waste management units" as defined under the Admini-

stration's proposal, Section 303. Of these units, three are

surface impoundments. One of the surface impoundments covers

more than 220 acres, or 9.6 million square feet of surface area.

This same impoundment has a capacity of 750.0 million gallons.

Under the Administration's proposed tax on hazardous waste,

the tax liability for this single waste-water treatment facility

would be in excess of $270 million in the first year. The net

operating income of this large manufacturing facility for the

past three years is considerably less than the first year tax

liability. By the end of the third year, the imposed tax

liability is greater than the net operating income for the past

eight years.

Since this waste-water treatment facility handles listed

hazardous wastes, pre-treatment upstream provides no remedy from

the onerous tax rate. Replacing the surface impoundments with

treatment tanks would require enormous amounts of limited
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capital. Unfortunately, at this particular site, treatment in

tanks is not a viable option due to the large flow volume in the

system. Given these conditions, this single facility would raise

almost 50 percent of the Administration's projected revenue under

this taxing scheme.

EXAMPLE II

Three facilities owned by Company B would owe a total of

$107 million under the Administration's proposed waste generation

tax.

One facility manufactures ammonia and organic compounds

along the Gulf Coast. The facility injects listed hazardous

wastes and waste acid into a sandstone formation. Approximately

1.8 million tons are injected annually. Some of the material

going to the deepwell is first treated in a large impoundment,

and then in a series of tanks. Some of the process waste

material goes directly to the deepwell injection operation. This

plant would owe approximately $7.6 million under the Administra-

tion's waste generation tax scheme.

Another facility which Company B operates in Georgia makes

pigment and related products. The waste acid from the process is

neutralized in a series of treatment ponds and discharged to the

river under a NPDES permit. The Georgia facility would owe

approximately $44 million under the Administration's bill.
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In West Virginia, Company B makes polymer products and

treats listed hazardous wastes in a series of waste water treat-

ment ponds including a neutralization basin, a primary clarifier,

an equalization basin and an activated sludge facility before it

is discharged to a river under a NPDES permit. The West Virginia

facility would owe $52 million under the Administration's waste

generation tax.

EXAMPLE III

At its plant in the East, Company C treats liquid wastes

generated on and off site in a wastewater treatment plant (WWTP)

which uses powdered a-tivated carbon and biological treatment.

In 1981 the WWTP influent included approximately 65,CO tons of

wastes listed as hazardous under EPA regulation. That year

about 55,000 tons of sludge were refr've! fcom the WWTP and

landfilled on site. The WWTP treated approximately 45.3 million

tons of wastewater in 1981, sending the effluent to a surface

impoundment, where it mixed with cooling water from the site

prior to discharge to a river. Currently, about 50,000 tons/year

of sludge are landfilled, and the WWTP treats about 47 million

tons/year.

Based on this facility's current practice, the Administra-

tion's waste tax proposal would cost a prohibitive $460 million

in the first year. This figure reflects 47 million tons of

treated wastewater, which is "hazardous" because it is downstream
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Cf a mixture including wastes listed as hazardous by EPA, passing

through a surface impoundment for further dilution with cooling

water prior to discharge to the river. The mixture of waste

water treatment plant effluent and cooling water totals 112

-;':.c- tons/year. Applying the $9.80/ton tax to this quantity

would generate approximately $111 million.

We should note that the recently enacted RCRA legislation

Frzvides an exemption from certain requirements for biological

waste treatment facilities. These facilities, which were

ai-talled to meet requirements under the Clean Water Act, must be

..:ntai.ned with highly dilute waste concentrations. Enormous

z ti.es of water are required for proper waste treatment. The

MA-mnstration's proposal would result in significantly higher

tax liability, therefore, for these taxpayers whose specific

waste water treatment facilities already represent a significant

...estrent and are regulated by the Clean Water Act.

A major reason for adopting a waste tax is to expand the

very narrow base of the Superfund feedstock taxes so as to

.n:lude additional taxpayers who have contributed to hazardous

waste problems. By proposing a tax on waste generation computed

a wet basis, however, the onus cf the Superfund taxes would

nt ~ne to fall unfairly on the chemical industry. The ability

-f t'e Administration's proposal to broaden the base of taxpayers
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who contribute to Superfund site cleanup beyond these industries

is relatively small.

3. Proposed Waste Generation Tax Imposes Excessive Tax

Liabilities on Industry

The Administration purports to raise $600 million each year

from the proposed waste generation tax, an amount that we believe

greatly exceeds the practical limits of a workable waste end tax.

Our analysis indicates that the Administration's proposal would

establish a much greater tax burden. According to our

calculations, for Fiscal Year 1986, the tax liability of the

chemical industry alone would exceed $1.8 billion under the

proposal.

CMA has recently completed its 1983 waste survey of member

company respondents. This survey includes responses from 722

member company plants that are believed to constitute 80 percent

of the U.S. chemical industry. Applying the Administration's

proposed tax rates for Fiscal Year 1986 to the CMA waste survey

data, the generation tax would produce over $1.8 billion from the

CMA survey respondents alone.

In the following table we present our analysis of the waste

data furnished by the CMA waste survey respondents and the

estimated tax liability those wastes would incur under the

Administration's proposed generation tax:
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IMPACT OF ADMINISTRATION BILL
ON CMA SURVEY RESPONDENTS

NPDES W.W.IN IMPOUNDMENTS 158 mT
POTW W.W. IN IMPOUNDMENTS 18 mT

TOTAL WASTE WATER

UIC WELLS (50% IN IMPOUNDMENTS) 7.0 mT
LANDFILL 0.6 mT
DISPOSAL IMPOUNDMENTS 0.5 mT
OTHER LAND DISPOSAL 0.4 mT

TOTAL LAND TONNAGE 184.5mT

UIC INJECTION THROUGH TANKS 7.0 mT
INCINERATION 0.4 mT
OTHER TREATMENT 0.2 mT
TOTAL NON-LAND 7. 6 mT

[mT - million of tons @ 2000 pounds]

The overwhelming portion of the tax revenue produced under

the waste generation tax would be derived from taxing waste water

(95 percent). A fundamental difference between CMA and EPA in

the estimates of revenue that would be produced under this tax

centers on the ability of industry to reduce the volume of waste

water streams.

Limitations on the ability to reduce these include the

following:

o Major capital expenditures would be required to divert
these streams.

O Biological plants are sensitive to hydraulic load and
concentration of wastes.

O Diverted storm water would require outfall permits through
regular administrative process.
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" EPA's proposed codification rule would apparently eliminate
pH adjustment ahead of primary impoundments as a means of
removing waste water plants from tax liability.

o New listings already being developed by EPA and mandated by
Congress will significantly increase the volumes of waste
water subject to tax.

C. General Revenues, Interest, Cost Recoveries, and
Borrowing Should Constitute Remainder of the und

The two types of industry taxes outlined above at the levels

we have indicated -- approximately $307 million per year from

feedstock and $307 million per year from the disposal tax -- will

support EPA's projected annual spending needs. This is because

contributions from the general federal revenue share, interest on

unexpended fund balances, and cost recoveries secured by EPA from

responsible parties after it has spent fund money for cleanups

should easily provide the balance.

We believe a substantial general revenue contribution to the

fund is appropriate for reasons of equity and sound public

policy. The problems associated with inactive hazardous waste

sites reflect more than 100 years of industrial development in

the nation. Hazardous wastes have been and will continue to be

generated by a wide range of industries, business concerns,

government agencies and defense installations, municipalities,

and scientific facilities. The problem is societal in scope and

the mechanisms for coping with it should reflect this fact, just

as the benefits of resolving the problems will inure to all
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elements of the country. As Congress recognized when it enacted

Superfund in 1980, only through the use of general revenues, both

state and federal, can this societal responsibility be fairly

discharged. As recently as last fall, the Treasury Department

acknowledged this fundamental principle before the Senate

Committee on Finance 91.

EPA projections indicate that it expects to receive 30

percent of inactive site cleanup costs through cost recoveries.

Even if only $700 million per year is spent from the fund for

cleanups, there would be an average of $210 million in cost

recoveries per year at the 30 percent rate. Thus, our estimate

displayed below as to cost recovery and interest is probably

conservative.

Since it is likely that peaks and valleys will occur in

EPA's spending requirements for site cleanup, and in annual

levels (though not in overall amounts) of cost recoveries from

responsible parties, wa also recommend that the Agency be given

the authority to borrow up to $350 million annually to assure

level funding throughout the five year reauthorization period.

Any amounts borrowed could be amortized over a 10-year period and

2/Testimony Before Senate Committee on Finance of Hon. Mikel
M. Rollyson, September, 1984.
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then repaid from Superfund cost recoveries from responsible

partit-s.

We note that the Administration proposed providing

additional EPA borrowing authority in its bill to reauthorize

Superfund. The proper use of borrowing to maintain orderly cash

flows for the program would enable EPA to make rapid, effective

waste site cleanup while responsibly maintaining tax rates at

levels that would not impose severe economic hardship.

The following table shows how our proposed funding mechanism

would match EPA spending needs of up to $1 billion per year:

(All figur es are stated in millions prr year)

$307 feedstock taxes
+ 307 waste disposal tax

176 general federal
revenues

$790 total funding

+ $210 cost recoveries and
interest

$1000 annual EPA spending

It should be noted that this annual total does not reflect

all expenditures that will be devoted to cleanup of NPL sites.

EPA estimates that 50 percent of these sites will be cleaned up

by responsible parties.
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II. Settlement and Enforcement Issues Should be Resolved so as
to Accelerate the Pace of Cleanup

Aside from providing adequate and fairly based funding for

the Superfund program, we believe Congress should consider means

to accelerate cleanup through settlement and private

participation. Under current law, the government has several

enforcement vehicles to seek cleanup and to recover the costs of

its cleanup activities. The focus of these enforcement efforts

should first be directed at the owner or operator of a site since

they are primarily responsible for the creation of the conditions

at the site. Rather than enforcement or litigation, however, the

goal of expedited cleanup is usually better served by a speedy

and responsible settlement process. The factors are complex, but

several key components could speed the process and make the whole

program more efficient. To achieve these goals, we recommend the

following:

O EPA should first identify all major responsible parties
at a site and enter into negotiations with those who
are willing to settle quickly.

Next, EPA should use the fund to pay for the remaining
or absent shares, e.g., those who are either unwilling
to settle or are not available for settlement.

Lastly, EPA should vigorously pursue non-settling
parties to recover the costs of the fund in acting on
behalf of the recalcitrant parties.

We believe the proposals of the Administrative Conference of

the United States offer sound principles for improving the

settlement process. According to these proposals, EPA should
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place greater emphasis on the negotiation of voluntary cleanups

at hazardous waste sites. EPA is also encouraged to exercise

greater flexibility in situations where cleanup arrangements are

being negotiated rather than litigated. This includes use of

fund money to pay for absent shares and apportioned liability

based on the volume and nature of wastes at a site rather than

full joint and several liability for cleanup. The Administrative

Conference notes that this would provide an incentive for coop-

erating parties to join promptly in an agreement, and would free

Agency resources to pursue intransigent parties. We believe

these recommendations deserve the support of Congress.

We also urge Congress to endorse a "right of contribution"

under CERCLA. Under common law, a party is normally entitled to

contribution from other liable parties where the party has been

sued for more than his fair share of responsibility. Both S. 51

and the Administration bill would create an express right of

contribution in CERCLA, which will be useful in ameliorating the

harshness and inequity of joint and several liability and will

end the debate over whether the Superfund law affords such

contribution. These proposals, however, also preclude a party

from obtaining contribution until after the litigation is

completed, or until a settlement is made. CYA strongly opposes

provisions that would prevent the joinder of additional

responsible parties prior to completion of the litigation. We

believe that while such a proposal imposes an excessive burden on
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those parties who settle or are subject to judgment, it also

inhibits the settlement process and thereby delays cleanup.

A review of pending Superfund litigation shows that the

government has not sued all or substantially all responsible

parties at a site and has in some cases sued only a fraction of

those parties it has identified as having contributed to the

site.

Judgments in Superfund cases may be huge, sometimes into the

tens of millions of dollars. To require a defendant to pay the

entire judgment without contemporaneous contribution would be an

extremely unjust burden. It might even force some smaller compa-

nies to seek the protection of the bankruptcy laws.

Moreover, bringing additional parties into the litigation

through a contribution action has the effect of bringing all such

responsible parties and their financial resources to the

bargaining table at an early date. In such litigation they may

also be subjected to the direction of the court in maintaining

progress in settlement negotiations. Means are available to

assure that litigation is conducted in an expeditious manner that

will not delay the government's cleanup efforts. These include

strict judicial control of cases, consideration of the recommen-

dations of the Manual for Complex Litigation and the use of

innovative case management orders, such as those already

implemented, in some Superfund litigation.
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In addition, Congress should expressly ratify the concept

that Superfund dollars should be used to cover the shares of

non-settling parties and the shares of parties that cannot be

identified or are insolvent, so-called "orphan shares".

Experience has shown that most responsible parties are willing to

pay for their fair share of cleanup costs. A fund commitment to

cover non-settling and orphan shares would provide a tremendous

incentive for voluntary cleanup. EPA would, of course, pursue

the non-settlers' shares through cost recovery.

Congress-also should consider providing that where a party

has entered into a good-faith settlement to pay its fair portion

of a site cleanup, that party should be released against all

further government claims for the site under CERCLA. Current

uncertainty on this issue is creating great disincentives to

settlements, especially for non-negligent off-site generators who

in fairness should have no further association with a site once

they have paid for a CERCLA cleanup.

Finally, parties that settle want protection against suits

by non-settlers. In some Superfund cases, parties have settled

with the government only to find themselves sued for contribution

by non-settlers. Congress should provide that a good-faith

settlement bars any suit for contribution by non-settling

parties.
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In summary, voluntary settlement will have to achieve a

substantial portion of the site cleanups in order to make the

continued progress the public expects. Steps to promote volun-

tary settlements should be encouraged by Congress to quicken the

pace of cleanups and to avoid burdensome and costly litigation

which will drain both private and governmental resources.

III. Expanding The Scope of Superfund Would Divert Resources From
The Cleanup Program

While we have noted our concerns regarding funding and

enforcement, we believe that the Superfund law as now written

provides a good, workable framework for emergency response

actions and the national waste site cleanup program. We are

aware of widespread frustrations that the waste site cleanup

program has not appeared to be moving fast enough. We are as

anxious as anyone to get the hazardous waste problem behind us.

Despite the initial start-up difficulties with the program,

we believe that any fair analysis indicates that EPA is now

making good progress in its waste site cleanup efforts. The

Agency's recent testimony shows its momentum has been building

rapidly over the last two years. Because the program is now

beginning to produce and EPA is "on track" under the currently

drafted law, we think it would be inappropriate to encumber the

process with many new significant amendments that institute new

uses for fund money, other than for inactive hazardous waste
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sites, and which will only disrupt the progress EPA is making.

We will describe below some of our principal concerns.

By concentrating its efforts on hazardous waste sites, EPA

has begun to make significant progress. However, there have been

recent signs that this progress might be diverted by a new focus

on many more sites with unknown implications for the future of

the program.

For example, EPA recently requested comments in its NPL

proposal about the advisability of using Superfund resources to

clean up six "South Central Oahu" sites in Hawaii. These sites

are proposed for listing on the NPL because they may be contam-

inated by the agricultural use of pesticides. EPA has acknowl-

edged that pesticides are widely used throughout the country, and

there may be many other sites similar to the Oahu sites. We

submit that EPA should not divert Superfund resources to the

treatment of such sites. In fact, the pesticide liability

exemption of Section 107(i) is evidence of a Congressional

expectation that significant fund resources not be devoted to

pesticide contamination.

Similarly, Congress did not intend to use the fund for

extensive remedial action at mining sites. The EPA Administrator

should have authority to respond if $here is an emergency public

health threat posed by mining wastes. However, this authority
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should not be construed as a broad mandate to clean up mining

sites.

We also urge that fund resources not be used to perform

remedial work on releases of "pollutants or contaminants."

Congress gave EPA the authority to respond to releases of hazard-

ous substances and pollutants or contaminants. They did not,

however, give EPA authority to recover costs for cleanup of

pollutants or contaminants -- only for cleanup of hazardous

substances. Because these costs are not recoverable under

Section 107 and will therefore diminish the fund, money in the

fund should be conserved for serious public health threats and

for remedying problems posed by hazardous substances in waste

sites.

In addition, we oppose efforts that would increase the

fund's share of cleanup activities at municipal landfills. State

or local governments should bear the major burden of the cleanup

costs for municipal sites. EPA estimates there are 36,000

municipal landfills that may need remediation. It would impose a

major drain on the fund unless states are willing to pay their

fair share of the remedial costs.

Finally, permanent relocation of citizens residing near

hazardous waste sites should be used very judiciously due to its

high cost. We recommend that such relocation be considered only

where there is a true health emergency related to hazardous waste

at a site. We do not support instituting relocation as a routine



438

removal action. Moreover, the concept of relocation should not

be expanded to provide aid to businesses affected by a relocation

of residents.

We want to emphasize that we are committed to legitimate

fund expenditures that lead to fully adequate site cleanup and

appropriate emergency response actions. Going beyond these

important tasks, however, leads toward an uncharted federal

program with numerous goals and almost infinite possibilities of

expansion. If we are to achieve the goal of cleaning up problem

hazardous waste sites in an expeditious manner, then Superfuna

resources must be focused on priority hazardous waste sites and

true emergency needs.

IV. Compliance with other Environmental Laws Should Retain

Flexibility

In choosing the appropriate remedy for Superfund cleanup,

several environmental laws may be appropriate to use in develop-

ing the solution. We support a process whereby EPA uses a

case-by-case analysis in determining whether these environmental

standards should be used. To illustrate our point of view, the

applicability of RCRA standards will be discussed.

Uniform application of RCRA, without consideration of site

specific factors, would be inappropriate at Superfund sites. In

some cases application of these standards might even achieve a
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less environmentally protective solution. RCRA standards are

designed to provide a strict set of uniform minimum standards for

operating RCRA facilities. Many RCRA standards are technology

based rather than health based, requiring the use of specific

technologies. In contrast, cleanup standards for Superfund sites

must achieve the goal of protecting health and the environment,

and therefore require site-by-site flexibility.

Some RCRA standards, however, may be relevant to considera-

tion of the appropriate level of cleanup at a particular site.

EPA has recognized this, and under proposed revisions to the NCP,

provides tor consideration of RCRA standards in Superfund clean-

ups. Even here, however, one must be cautious in considering,

and potentially applying, RCRA standards. For example, RCRA

standards require that sites be covered with a cap of low

permeability materials at closure. Some Superfund cleanup

technologies, however, depend upon introduction of bacteria into

the site to break down the organic wastes and render them

non-toxic. By installing a cap, bacterial action would be

precluded.

Some RCRA groundwater standards suffer from other problems.

For example, the basic RCRA groundwater standard (no increase in

contamination over background) is not health based; rather, it is

based on a zero contamination concept. In addition, RCRA ground-

water standards are measured at the edge of the RCPA facility,

for example, the edge of the landfill. Requiring control to any
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particular level at such a boundary might overlook entirely the

question of the relevant human or environmental point of contact

or uste. For instance, a drinking water standard (which could be

required under RCRA) expresses concentration levels that people

should not drink, and site remedial measures should assure that

people not drink substances in these concentrations. It may not

make sense, however, to require that the concentration level

specified in such a standard be met at the waste site boundary in

situations where (1) the concentration would be substantially

diluted or entirely dissipated by the time it reached a point

where the water could be drawn for drinking or (2) the ground-

water, for reasons apart from the waste site proximity, is not

going to be used for drinking in any event.

It is important to assure that resources are not wasted on

unnecessary construction projects. Rather than requiring manda-

tory application of standards, remedial actions should be

relevant and appropriate at each site in order to protect health

and the environment. Where such standards are appropriate and

applicable, EPA should be able to make determinations that they

will apply.

In fact, under RCRA substantive standards, attainment of

"background levels" may often be required. The concept of "back-

ground levels" has no logical connection to a level of control

that is actually needed at specific sites to protect health and

the environment. To require a remedy to achieve background
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levels may in many cases result in cleanup far beyond what is

necessary to protect health and the environment, with no benefit

to anyone other than the construction contractor.

V. Compensation Programs Should Not Be Funded Out of Superfund

Providing compensation for persons suffering from chronic

diseases in America is a serious subject, and one that deserves

careful consideration by Congress. Because of the broad

scientific, social, economic and legal issues involved, however,

Congress should not treat this matter simply as an "add-on" to

the Superfund hazardous waste site cleanup program. In previous

testimony we explained why, in light of the current state of

scientific evidence and the need to avoid diverting Superfund

from waste site cleanup, it would be inappropriate for Congress

to legislate programs for "victims' compensation" as part of the

Superfund. In passing H.R. 5640 last year, the House wisely

rejected any such proposals. The House in fact defeated by a

vote of 200-159 an amendment to fund a compensation scheme out of

Superfund. 10/

Enactment of a victim's compensation program, as a part of

Superfund, would be a serious mistake. It would divert needed-

L-/See Congressional Record of August I0, 1984, at H8892 to
H9006.
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resources from the cleanup of hazardous wastes sites. Moreover,

it is likely to develop into an uncontrollable entitlements

program that would be extremely costly for the entire nation.

Once a federal right to compensation is established, history

indicates that it is unlikely that Congress would be able to

limit compensation to a manageable and reasonable benefits

program. -1

In considering the compensation issue, we urge Congress to

evaluate the scientific data that has been developed by CMA and

others. Approximately two years ago CMA and several other

organizations contracted with a scientific panel of Universities

Associated for Research and Education in Pathology (UAREP). The

purpose of the contract was to conduct the first comprehensive

study of the health effects on populations in the vicinity of

hazardous waste disposal sites. To assure the independence of

the scientific panel, the UAREP contract with the sponsoring

organizations was managed by Arthur Young and Company.

UAREP has completed its study and released its firal report

at a press conference on March 14, 1985. The study's principal

conclusion is that "there is little scientific evidence that

.li/This is amply demonstrated by the history of the Federal
Black Lung Act. Under this statute, a compensation program for
miners expanded from a predicted overall cost of $200 million to
an actual cost of $2 billion a year.
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chemical disposal sites have had serious effects on the health of

populations living near them." This, of course, does not mean

that these sites pose no risks, and UAREP strongly urges prompt

remedial action to reduce the potential for health effects. The

results of the UAREP study raise fundamental doubts about the

need for a major new federal program to compensate persons

allegedly injured by waste sites.

VI. Recommendations Regarding Current Reauthorization Proposals

On March 1, the Senate Environment and Public Works

Committee approved S.51, a bill to reauthorize the Superfund

program. In addition, the Administration recently offered its

Superfund reauthorization proposal. A summary of our views on

major features of these proposals is set forth below:

A. FUND SIZE

EPA states that it can effectively spend about $1 billion a

year over the next five years to clean up inactive hazardous

waste sites. We support this level of funding. A fund of this

size will enable rapid cleanup et provide for efficient

management of the program. S.51, however, recommends $7.5

billion in funding over the next five years, a level which we

believe is in excess of funding needs.

48-076 0 - 86 - 15



444

B. FUND SOURCE

The Administration bill recognizes that current CERCLA

feedstock taxes should not be increased. It would continue these

taxes at the current rate of approximately $300 million a year.

We strongly support maintaining feedstock taxes at current

levels, as any increase would have adverse economic consequences

for the chemical industry.

The Administration's proposed waste generation tax, however,

is seriously flawed. Although we have urged adoption of a tax on

hazardous waste disposal for years, the Administration's proposal

would tax the generation of hazardous waste calculated on a wet

weight basis. This would place the tax unfairly on the chemical

industry. Moreover, using currently proposed rates would impose

a tax burden of over $1.8 billion a year on the chemical

industry, far in excess of the EPA's $600 million a year target.

The Senate bill does not address funding source, leaving the

matter to the Senate Finance Committee.

C. SCOPE OF CLEANUP PROGRAM

The Adminiotration bill focuses on the cleanup of inactive

hazardous waste sites. We believe it is essential to maintain

that focus if the cleanup is to continue at a rapid pace.
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Therefore we strongly support the Administration's position that

Superfund generally should not be used for such purposes as:

mining activities covered by the Surface Mining Reclamation Act;

releases due to the lawful application of pesticides registered

under the Federal Insecticide, Fungicide and Rodenticide Act,

releases from residential, business or community structures not

due to hazardous waste sites; public or private water well

contamination not due to hazardous waste sites; releases due to

naturally occurring substances in their unaltered form; releases

covered by and in compliance with permitted discharges and

emissions; releases of pollutants and contaminants and natural

resource damages.

S.51 also would focus Superfund more on the cleanup of

inactive hazardous waste sites. In particular, it prevents the

use of Superfund money to respond to a release of a naturally

occurring substance, a release from products which are part of a

building structure or a release into a drinking water system due

to deterioration of the system through ordinary use. While these

are worthwhile steps, we believe the more comprehensive approach

adopted by the Administration is preferable.

D. COMPLIANCE WITH OTHER ENVIRONMENTAL LAWS

The Administration's bill properly recognizes the need for

site-by-site flexibility in selecting an appropriate remedy.

Because of the diverse conditions found at Superfund sites,
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strict application of standards without adjustment for actual

site conditions may require excessive expenditures without

providing greater protection of the health and environment.

S.51 also adopts this flexible approach. While assuring a

degree of cleanup which at a minimum protects health and the

environment, the Senate bill provides that remedial actions must

be relevant and appropriate under the circumstances at each site.

E. COMPENSATION ISSUES

We agree with the Administration that Superfund should not

be used to fund an administrative compensation program.

Compensation programs should not be in competition for Superfund

waste site cleanup money. S.51 allocates up to $30 million a

year from Superfund for grants for as many as ten pilot victim

assistance programs for populations at substantially increased

risk due to releases of hazardous substances. The programs will

include medical screening, health insurance and certain medical

expenses. While CMA can support the medical screening aspects,

we have concerns and many questions regarding the provision of

health insurance and the payment of medical expenses.

Both bills recognize the inappropriateness of including a

federal cause of action for persons alleging injury from exposure

to hazardous substances. This issue is better left to existing
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state law and should not be included in a program to clean up

hazardous waste sites.

F. ENFORCEMENT AND SETTLEMENT ISSUES

Voluntary settlements play an important role in the cleanup

program and should be encouraged in order to quicken the pace of

cleanup. Both bills would improve the settlement process by

protecting parties that settle against suits by non-settlers.

Another useful provision in both bills is the explicit

recognition of a "right of contribution". We support a right of

contribution. As drafted, however, this right is seriously

dminished by withholding its exercise until after judgment or

settlement. While imposing an excessive burden on those parties

who settle or are subject to a judgment, it would also have a

negative impact on the likelihood of settlement.

PRE-ENFORCEMENT REVIEW

Both bills would limit judicial review rights in a highly

unfair manner. Persons subject to an administrative cleanup

order could not seek judicial review of that order until EPA

tried to enforce that order in court. This would expose a party

subject to such an order to the risk of treble damages and

substantial daily penalties.
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Where any party faces an order requiring massive efforts ana

expenditures which might take months to complete, that party

should not be cut off by statute from the option of a least

attempting to convince a court to review the propriety of the

order. The fact that the propriety can be reviewed once EPA

brings an enforcement suit is wholly insufficient to protect

against abuse. Of course, the judicial review process should not

be abused so as to delay the waste site cleanup program. The

courts are fully equipped, however, to assure that such abuses

will not occur.

H. FEDERAL LIEN

Included in each bill is a provisicn that the government may

impose a lien on all real property owned by a person liable to

the government for response costs under Section 107 of CERCLA.

This is troubling and is potentially subject to great abuse. We

believe this section should not be included in Superfund or at a

minimum should be sharply curtailed so as to apply only in

certain limited circumstances. In this regard, we propose its

use be restricted to the owner or operator of the facility and

applied only when there are no other visible assets. Moreover,

it should be used only after judgment against the owner or

operator, not when response costs are incurred.
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1. NATURAL RESOURCE DAMAGES

The Administration bill would eliminate use of the fund to

pay for damages to natural resources. However, the ability of

federal and state governments to recover such damages from

responsible parties under Section 107 of CERCLA would be

maintained. This approach was taken by the House of

Representatives in 1984 when it adopted H.R. 5640.

We support eliminating use of the fund to pay any natural

resource damage claims. Such claims could potentially divert a

great amount of financial resources away from site cleanup. As

the Committee report explained, Superfund revenues used to pay

these claims are diverted from the cleanup of the nation's worst

abandoned hazardous waste sites, which is the primary objective

of the Superfund program.

While we support the Administration bill's prohibition on

the payment of natural resources damage claims out of the fund,

we note that S.51 embraces this concept by providing that no

Superfund money may be used for these claims if the President

determines that the money in the fund is needed for cleanup

activities. We do not believe S.51 goes far enough toward

focusing Superfund on the important work of site cleanup.



450

J. STATE COST SHARE

The Administration bill would increase the state cost share

for remedial actions at privately owned facilities. Rather than

the current 10 percent, states would be required to pay 20

percent of the costs for remedial actions. S.51, however, leaves

the state share at the current 10 percent level.

We believe that state cost share for private facilities

should be at least 10 percent and that Congress should carefully

consider the Administration's recommendation to raise this figure

to 20 percent. State participation is an essential element in

any well-balanced and workable Superfund cleanup program. Use of

federal and state revenues helps assure fiscal and operational

accountability and responsiblity. Without such participation,

there would be a clear tendency to overspend, wasting resources,

since someone else's money rather than public revenue would be

involved.

K. PUBLICLY OWNED OR OPERATED FACILITIES

CERCLA established certain requirements that a state must

satisfy before it is eligible to receive Superfund money for

remedial action at a hazardous waste site. One such requirement

is that in the case of a site owned by a state or a political

subdivision, the state must pay at least 50 percent of the

cleanup costs. The Administration proposes in Section 107 to
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raise this percentge to at least 75 percent for sites operated

directly or indirectly by the state or political subdivision.

The Senate bill, while changing the requirement to sites operated

by the state or municipality, does not alter the 50 percent

requirement.

We believe that the Administration's recommendation should

be given serious consideration. Where a state or political

subdivision is involved in the operation of the site, whether

directly or indirectly, fairness dictates that it should shoulder

the major share of any necessary cleanup costs. Similarly, we

strongly oppose provisions such as in last year's H.R. 5640 which

would have limited that 50 percent requirement to sites which are

both owned and operated by a state. A state or political

subdivision should be held accountable for waste management

decisions they have made or allowed to be made where the site is

owned, but not operated by the governmental unit.

L. SITING OF HAZARDOUS WASTE FACILITIES

A critical issue facing the nation is the availability of

hazardous waste facilities. In order to properly dispose of the

hazardous waste that is generated in our society and to avoid

"midnight dumping," it is essential that states have adequate

waste disposal capabilities.
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The Administration bill and the Senate bill would create an

economic incentive for states to expand existing facilities or

create new long-term in-state capacity to manage hazardous

wastes. This would be accomplished by prohibiting the use of

fund money for response actions in those states that do not

assure the availaiblity of hazardous waste disposal capacity

sufficient to handle that state's needs. Despite this

restriction, EPA could still finance a response action where a

major public health or environmental emergency exists.

VII. Bradley Bill: S. 596

The bill introduced by Senator Bill Bradley (D. N.J.) is

similar to S. 51, the bill approved by the Senate Environment and

Public Works Committee. Both bills recommend funding levels in

excess of what EPA says it needs. The major area addressed in

the Bradley bill that is not addressed in S. 51 is the funding

mechanism. The Bradley bill proposes funding from four sources:

I) feedstock taxes at the current level of approximately $300

million per year; 2) a new waste disposal tax to raise an

additional $300 million per year; 3) continuation of the $44

million per year general revenue contribution; and 4) a new net

receipts tax to raise approximately $850 million per year.

We commend Senator Bradley for recognizing that existing

feedstock taxes should be maintained at current levels. As we

have previously stated, any increase in these taxes would have a

47
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serious negative impact on the chemical industry. We also

support the proposed waste disposal tax set out in the Bradley

bill. We believe that this tax appropriately focuses on waste

disposal rather than waste generation and is structured to raise

$30 million in a fair and balanced way.

The bill recognizes the importance of maintaining the

appropriation of general revenues. The $44 million sum, however,

is not an adequate contribution to the fund as it fails to take

into account the broad societal nature of this problem. We

believe that the net receipts tax also merits further

consideration. Overall, we support the concept inherent in

Senator Bradley's bill that the cost of cleaning up hazardous

waste sites should be borne by a broader segment of industry.
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EXHIBIT 2

A Comparison of Earnings to Sales Ratios of Chemical Companies
for

Their Overall Chemical Sales and Sales of Products Subject to CERCLA Taxes

1981 1982 1983
Pre-tax Chemical Pre-tax Chemical Pre-tax Chemical

Earnings Sales Earnings Sales Earnings Sales
(mil $) (mil $) (mil $) (mil $) (mil $) (mil $)

Overall Chemical SalesI

(Chemical & Engineering News)

Earnings to sales ratio (%)

Petrochemical sales subject
2

to CERCLA taxes

Earnings to sales ratio (%)

Inorganic chemical sales subject2

to CERCLA taxes

Earnings to sales ratio (M)

6038 82365

7.33

722

415

8.35

13.42

8649

3094

2386

3.30

-91

227

-1.14

6.89

72138

8011

3297

0.15

220 3214

6.85

NOTE: Overall chemical sales are total chemical sales for the 26 companies who responded to a CMA survey
conducted by Price Waterhouse & Company as reported by Chemical & Engineering News, June 11, 1984.
The comparies were selected because of their large volume of production of products subject to CERCLA
tax.

2Sales and earnings data are totals of the 26 companies responding to the CMA survey.

4413 73725

5.99

14 9194
V.1

. i I I



EXID-L3
THE EFFECT ON PRE-TAX EARNINGS ON PETROCHEMICAL FEEDSTOCKS SUBJECT TO CERCLA TAXESl
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STATEMENT OF JAN S. ANTHONY, PRESIDENT, RSA CORP., ON
BEHALF OF SYNTHETIC ORGANIC CHEMICAL MANUFACTUR-
ERS ASSOCIATION, INC., WASHINGTON, DC
The CHAIRMAN. Mr. Anthony.
Mr. ANTHONY. Mr. Chairman, and members of the committee, I

am Jan S. Anthony. I represent SOCMA, a small trade organiza-
tion of about 100 members. But more particularly, I am the presi-
dent of a small company that employs about 14 people and we have
about $2 million annual sales. It's a family concern that was start-
ed by my father, and I have been operating it since his retirement.

The impact of Superfund even reaches down to the level of small
business. For example, last year 11 percent of our raw materials
were directly taxed, and the balance were all indirectly taxed in
that they were produced from Superfund feedstocks.

I'd like to point out that in the 50 years of our operation we have
operated in compliance with all the laws, and we have never been
implicated along with a Superfund site. I don't have any reason to
believe that we will ever be implicated.

I think the important point there is that to make people realize
that small businesses do have a stake in implementing the Super-
fund law. And we at SOCMA support reauthorization of the Super-
fund.

The stake that we have really comes from the fact that the com-
munities that we work in are people that we deal with on a face-to-
face basis. They have apprehensions about chemical companies,
and we deal with them on a grass roots personal level.

This concern that we have to show is on a personal basis rather
than a long distance, arm's length administrative basis.

In addition, besides the roughly 100 members in SOCMA, we
point out the views of thousands of companies who use chemicals
on a small scale and probably contribute to some of the waste prob-
lems that we have had. And it's for these reasons that we want to
emphasize that we are interested in seeing that Superfund is not
only reauthorized, but reauthorized in a way that will not have an
adverse economic impact on the smaller firms.

The two key issues that have been pointed out really is the size
of the fund and the mechanisms to finance the program. Basically
speaking, we at SOCMA and other small businesses, agree with the
EPA's estimate of implementing a fund of roughly $5.5 million
over 5 years. We would not be adverse to something slightly larger,
say up to $7.5 million. But we think that with that kind of a con-
servative approach it would not be damaging to small business, yet
it could really accomplish the priorities that we have as a nation to
clean up our past mistakes.

Just to address briefly the effect of the increased funding on a
small business. Last year, our company's after-tax contribution to
Superfund was about 2 percent with a projected fivefold increase in
revenue, say, from the 1.6 up to, say, 51/2 to 7 million. That will be
around 5 to 10 percent of our after-tax profits. That doesn't seem
like a lot, especially with our company which is a technology-ori-
ented company and not a materials based company. We are a high
value-added company.
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Many of the other small firms that are members of our organiza-
tion are highly tied into their raw materials cost and have a mini-
mal value added. So a 5 or 10 percent increase in their Superfund
contribution may put a very big dent in their profitability.

Basically speaking, we at SOCMA support the Bradley proposal
for funding. That is, the four-fold approach that includes the feed-
stock tax. But I would like to emphasize that we agree with the
present level of funding on the feedstock tax. Second, the tax on
net receipts above $50 million. Third, the waste-end tax. And,
fourth, a contribution from general revenues for the reasons that
were pointed out earlier.

In conclusion, what I would like to point out is that small busi-
nesses do have this stake in getting this job done. We are commit-
ted to the cleanup. We would like to have this accomplished with-
out putting small businesses out of business. And it's a job that we
feel, because of our ability at innovation and efficiency of operation
because the smallest cah be greatly tapped in solving this problem.
And, last, I would like to emphasize that we are willing to work
together. Any members of your staff or of the committee, we would
be happy to work with you as a representative of small business.

Thank you.
The CHAIRMAN. Thank you very much.
[The prepared statement of Mr. Anthony follows:]
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Position Statement of

JAN S. ANTHONY
President, R.S.A. Corporation

Ardsley, New York

on behalf of the
Synthetic Organic Chemical Manufacturers Association

(SOC4A)

April 26, 1985

The reauthorization of Superfund raises serious issues of potential
economic burden on smaller firms as a result of the funding issues being
considered by Congress. The key issues which presently concern smaller
chemical firms are the scope of the fund, the size of the fund, and the
mechanisms used to finance the program.

The Agency's primary responsibility, as mandated by the Superfund
program, is to provide emergency response and remedial action for immediate
and long-term threats posed to human health or the environment from abandoned
or inactive hazardous waste sites. We believe that this should remain the
primary goal of the Superfund program because expansion of the program to
cover incidents not related to hazardous waste sites will only dilute the
Limited resources available to the Agency, _and Ancrease the --potential
economic burden on small firms.

Second, the size of the fund is important to small business because
taxes on segments of the chemical industry have been, and will likely
continue to be, the largest source of money for the fund. There is a limit;
we believe, to the amount the chemical industry can actually absorb. Small
companies are adversely impacted by the downstream effects of the taxes
imposed on feedstocks used to make the specialty products which are the
principal markets of small manufacturers. We believe that the funding
provided by Congress, therefore, should be an amount which the Agency can
effectively manage and, hence, oppose any unnecessary efforts to generate
funds which cannot be wisely spent.

Further, liability for clean-up for smaller firms should be apportioned
among the responsible parties according to their relative contribution to a
site. This would benefit small business by discouraging the misuse of the
current standards which can force a firm to pay clean-up costs far out of
proportion to its contribution.
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Third, we favor broader-based financing mechanisms in addition to the
current emphasis on taxing chemicals and petroleum feedstocks. We support,
in principle, the funding proposals set forth in Senator Bradley's Superfknd
proposal for 1985. The Bradley bill would finance Superfund from four
sources: the current feedstock tax, general revenues, a waste-end tax, and a
tax on corporate net receipts in excess of $50 million. A broader based
funJing mechanism will reduce the amounts needed from each source, and
alleviate some of the potential economic burden on smaller firms.

Finally, we believe that any legislative proposals which address
Superfund should be trade-neutral in effect. We urge that Superfund not make
imports artificially cheaper than American products since the potential to
impose hardship on industry, especially in the case of smaller firms already
experiencing price competition from imports because of the strong dollar,
would be great.

In sum, small chemical firms can be economically crippled if Superfund
is reauthorized without careful deliberation about the inpact on small
business. We urge that :areful consideration be given to small business, and
especially to the points we have raised above.

SOCOIA is a non-profit trade association with approximately 100 member
companies which manufacture organic chemicals in the United States. Over
half of these companies are considered small companies, with annual chemical
sales under $50 million. They produce a wide variety of synthetic organic
products which are essential to virtually every other American industry, and
are responsible for much of the innovation in the industry today.

STATEMENT OF MR. JOHN PAUL, I)IRECTOR, GOVERNMENT AF-
FAIRS, AMAX, INC., ON BEHALF OF THE AMERICAN MINING
CONGRESS, WASHINGTON, DC
The CHAIRMAN. Mr. Paul.
Mr. PAUL. Thank you, Mr. Chairman.
My name is John Paul. I'm Director of Governmental Affairs for

AMAX, Inc., which is a diversified mining and energy company
with operations here in the United States and throughout the
world.

I'm testifying today on behalf of the American Mining Congress.
AMC is pleased to offer testimony on the reauthorization of Su-

perfund. We want to assure the members of this committee that
the mining industry can and does recognize the realities and the
pressures that argue for CERCLA reauthorization. The pressures
are compounded by an apparent inadequacy of current CERCLA
funding mechanisms to supply moneys needed for all the sites now
on the NPL, as well as future sites.

While supporting CERCLA reauthorization, however, AMC must
emphasize the significant difference between chemical waste
dumps on the one hand and mining processing waste on the other.
Those differences, including waste volumes, stabilities and toxici-
ties, must be considered if CERCLA is to be reauthorized in a
manner that treats the domestic mining industry equitably. A rea-
sonable approach is needed not only in funding Superfund, but also
in its provisions covering liability, clean-up requirements and other
critical issues. Our written statement addresses many of those
issue: in some detail.

This morning I would like to address a few specific issues. First,
the mining and mineral processing industry already contributes to
Superfund in amounts that are reasonably related to the propor-
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tion of mining sites on the NPL. The industry should not bear a
disproportionate share of the total Superfund tax burden. There
have been expressions of concern in the past that the mining in-
dustry has not paid its fair share of Superfund taxes. Some parties
have even been under the mistaken impression that the mining in-
dustry pays no taxes.

The fact is, the mining industry has since April 1, 1981 paid Su-
perfund taxes. Our industry's contributions by our own unofficial
calculation appear proportional to the number of mining related
sites that are on the NPL. And that's about 4 percent.

There are good reasons, I believe, that the industry's contribu-
tion to alleged Superfund problems has been significantly exagger-
ated by the bias against mining related sites inherent in the EPA's
hazard ranking system, which is knoWn as the "Mitre Model." And
I would encourage you to look at our written statement on that
issue where we address the issue in detail.

It also has been argued that metals should bear a greater share
of the CERCLA taxes because metals have been detected in a large
number of NPL sites. This argument, too, is fallacious. Metals are
naturally occurring elements of the earth's crust. They are present
also in industrial waste unrelated to the mining industry. This is
not to suggest that all appearances of metals and metal-bearing
wastes at CERCLA sites are unrelated to our industry's operations.
We do suggest, however, that the large number of sites at which
metals or their compounds have been found is not a fair measure
of the industry's responsibility.

Second, to the extent funds come from industrial sources, a broad
based tax, preferably a manufacturer's excise tax, should be ap-
plied. As pressures increase to expand the level of Superfund tax
revenues, it becomes apparent that the current feedstock tax
system will be inadequate. An expanded feedstock tax system, how-
ever, in our opinion, would certainly be inequitable.

A broader based tax is essential for the additional funding of
CERCLA. Several initiatives have been put forward by organiza-
tions in the private sector. One of those would have corporations
pay on a minimal rate based upon the corporations' receipts. We've
had surtax proposals put forward. And, of course, a manufacturers'
excise tax.

After reviewing the above broad-based tax alternatives, AMC
wishes to express its general, although not exclusive, preference for
the concept of a manufacturers' environmental excise tax. We un-
derstand that such a concept is also advocated by the Chemical
Manufacturers Association and the American Petroleum Institute,
though I recognize there are differences between us as to how
much revenue should be raised by the tax.

Let's be clear about one result of such a tax. The mining indus-
try's total contribution to CERCLA would increase from the
present level. No one welcomes additional taxes, particularly an in-
dustry still struggling to recover from the recent devastating reces-
sion and the continuing onslaught of imported minerals.

However, we recognize that CERCLA does require increased
funding. We would only urge you to consider that the criteria for a
CERCLA tax should be as follows, and include: One, certainty and
adequacy of a revenue base; two, equal treatment of imported and
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domestic products; three, consideration of. competitiveness of U.S.
exports; and, fourth, ease of administration.

The excise tax concept does meet these criteria. In addition, the
excise tax recognizes that the problem of hazardous waste is a
broad, societal problem, not one confined to a few specific indus-
tries.

Mr. Chairman, I have several additional comments, but I see my
time is almost gone. Let me conclude by saying in summary that
our position is that we support a broad-based, excise tax to raise
private sector revenues. We oppose the imposition of a waste-end
tax and believe that any revenues from a waste-end tax could be
generated more equitably and more easily by a broad-based tax. Fi-
nally, we believe that a single CERCLA tax, such as an excise tax,
is more consistent with the concept of tax simplification than ap-
plying two or three different taxes.

Thank you for the opportunity to appear here today.
The CHAIRMAN. Thank you.
[The prepared written statement of Mr. Paul follows:]
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Good morning. My name is John Paul. I am Director of

Governmental Affairs for AMAX Inc., a diversified mining and energy

company with operations throughout the United States and abroad. I

am testifying today for the American Mining Congress (AMC).

AMC is pleased to offer testimony on the reauthorization of

the Comprehensive Environmental Response, Compensation and Liability

Act of 1980 (CERCLA or Superfund).

AMC is an industry association that includes (1) producers of

most of America's metals, coal, and industrial and agricultural min-

erals; (2) manufacturers of mining and mineral processing machinery,

equipment and supplies, and (3) financial institutions and engineer-

ing and consulting firms that serve the mining industry. AMC appre-

ciates the opportunity to share with the committee some of our

industry's concerns regarding the reauthorization of Superfund.

The mining industry will continue to work with Congress and

the Administration to develop an effective means of addressing prob-

lems that have arisen out of past mining activity.

We also want to assure the members of this committee that the

mining industry can and does recognize the realities and the pres-

sures that argue for CERCLA reauthorization. It would appear that

many more sites will eventually be listed on the National Priorities

List (NPL), and that other sites will require emergency cleanup or

removal actions. The pressures are compounded by an apparent inade-

quacy of the current CERCLA funding mechanism to supply monies
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needed for all sites now on the NPL as well as future site

requirements.

AMC supported Supqfund legislation in 1980. Our industry has

continued to support that law and its reasonable reauthorization, as

evidenced by AMC testimony and statements before this committee, the

Senate Committee on Environment and Public Works and the House Sub-

committee on Commerce, Transportation and Tourism.

While supporting CERCLA reauthorization, however, AMC must

emphasize the significant differences between chemical waste dumps

on the one hand and mining and mineral processing waste on the

other. Those differences, including waste volumes, stabilities and

toxicities, must be considered if CERCLA is to be reauthorized in a

manner that treats the domestic minerals industry equitably. A rea-

sonable approach is needed, not only in funding Superfund but also

in its provisions covering liability, cleanup requirements and other

critical issues.

The specific points we wish to address are these:

1. The mining and mineral processing industry, already contrib-
uting to Superfund in amounts that are reasonably related to
the proportion of mining sites on the NPL, should not bear a
disproportionate share of the total Superfund tax burden.

There have been expressions of concern in the past that the

mining industry has not paid its "fair share" of Superfund taxes.

Some parties have even been under the mistaken impression that the

mining industry has paid no taxes. The fact is that the mining
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industry has, since April 1, 1981, paid Superfund taxes. Our indus-

try's contributions, by our own unofficial calculations, appear pro-

portional to the number of mining-.zelated sites on the NPL--about

four percent. Some 1984 proposals, notably H.R. 5640, would have

raised the industry's tax burden to approximately one billion dol-

lars over a five-year term, or 10 percent of a $10.2 billion Super-

fund (see Appendix I).

There are good reasons to believe that the industry's con-

tribution to alleged Superfund "problems" has been significantly

exaggerated by the bias against mining-related sites inherent in

EPA's Hazard Ranking System (also known as the "Mitre Model").

It has also been argued that metals should bear a greater

share of CERCLA taxes because metals have been detected in a large

number of NPL sites. This argument, too, is fallacious. Metals are

naturally occurring elements of the earth's crust. They are pre-sent

also in many industrial wastes unrelated to the mining industry.

This is not to suggest that all appearances of metals and metal-

bearing wastes at CERCLA sites are unrelated to our industry's

operations we do suggest, however, that the large number of sites

at which metals or their compounds have been found is not a fair

measure of this industry's responsibility.

2. To the extent funds come from industrial sources, a broad-
based tax--preferably a manufacturing excise tax--should be
applied.

As pressures increase to expand the level of Superfund tax

revenues, it becomes apparent that the current feedstock tax system
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will be inadequate. An expanded feedstock tax, however, would cer-

tainly be inequitable.

A broader tax base is essential for adequate funding of

CERCLA.

Several initiatives have been put forward by organizations in

the private sector. One such initiative would have corporations pay

a CERCLA tax of minimal rates based upon the corporation's receipts,

as declared on corporate income tax returrs. A second initiative -

would fund CERCLA via a surtax on a corporation's federal income

tax. A manufacturers environmental excise tax also has been

suggested.

After reviewing the above broad-based tax alternatives, AMC

wishes to express its general, although not exclusive, preference

for the concept of a manufacturers environmental excise tax (MEET).

We understand that such a concept is also advocated by the Chemical

Manufacturers Association and the American Petroleum Institute.

Let us be clear about one resOl&of such a tax: The mining

industry's total contributions to CERCLA would increase from their

present level. No one weLcomes additional taxes, particularly in an

Industry still struggling to recover from the recent devastating

recession and the continuing onslaught of imported minerals.

We have recognized, however, that CERCLA does require

increased funding. The criteria for a CERCLA tax should Include:
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* adequacy of revenue

* equal treatment of imported and domestic products

* consideration of competitiveness of U.S. exports

* ease of administration

The excise tax concept meets these criteria and, in addition, recog-

nizes that the problem of hazardous wastes is a broad, societal

problem, not one confined to a few specific industries.

We believe that the excise tax concept can supply the neces-

sary funds while spreading the burden equitably among all who pro-

dvce, import and sell products in the United States. A relatively

modest rate of less than 0.1 percent could raise approximately

$1 billion annually. Because the MEET will capture imported prod-

ucts derived from basic feedstocks, the market distortion and com-

petitive inequities of a tax on specific feedstock materials can be

avoided. U.S. exporters could still compete for foreign markets

because the tax could be rebated on exports.

AMC also believes that any revenues that might be anticipated

from a waste-end tax can more easily and equitably be raised by a

broad-based tax such as the MEET. Manufactuers already have in

place a sales and purchase billing system. that could be used to com-

pute the amount of tax due the government. The Treasury Department,

through the Internal Revenue Service (IRS), already audits existing

excise taxes and thus a MEET should pose no new conceptual difficul-

ties for the IRS.
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3. The American Mining Congress supports a broad-based tax
mechanism, preferably the MEET, in lieu of other Superfund tax
mechanisms, and particularly opposes the Imposition of any
waste-end taxes.

The waste-end tax concept is particularly inappropriate for

high-volume, low-toxicity wastes such as those o-. our industry.

Moreover, we believe that the waste-end tax as a general concept is

an inappropriate and counterproductive approach to funding CERCLA.

We understand that some advocates of a waste-end tax see

that tax as an incentive for waste generators to reduce the volumes

of waste on which they would be taxed. While this is a theoreti-

cally attractive concept, it can have very counterproductive

ramifications.

Only American industry would bear the burden of waste-end

taxes, since only waste generated and disposed of in this country

would be subject to the tax. The waste-end tax therefore clearly

discriminates in favor of foreign producers and imported products.

Projections of waste-end tax revenues are at least question-

able. States' experiences with waste-end taxes have illuminated

serious pitfalls in waste-end tax approaches, according to a 1984

General Accounting Office (GAO) report:

GAO found that the three states [studied) (1) have not
collected the revenues they anticipated, (2) have not deter-
mined if the tax achieved its objective of encouraging more
desirable waste management practices, and were concerned
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that a similar federal tax may reduce state tax revenues or
increase the incentive to illegally dispose of hazardous
waste.

The GAO report also pointed out very serious questions on the

ability of the government to administer and collect such a tax. It

is clear that there would be a need to create new data systems to

implement a waste-end tax. In turn, these changes would impose new

recordkeeping costs and burdens both for government and the

taxpayers.

Such administrative and financial complexities could be

avoided by utilizing a broad-based tax approach such as the MEET.

As noted earlier in our testimony, the basic data sources already

exist, and the type of tax is one with which the IRS already is

familiar.

4. Any taxing provisions should recognize the reality of the
international minerals market by avoiding the imposition of
inequitable burdens on the domestic minerals industry vis-a-
vis imports.

Domestic minerals prices are largely determined by the highly

competitive international market. This fact leads to imposition of

unfair burdens on the domestic mining and mineral processing indus-

try whenever government-mandated costs do not fall equally on

imports.

* General Accounting Office, "State Experiences with Taxes on

Generators or Disposers of Hazardous Waste," Report to the Chairman,
Subcommittee on Commerce, Transportation and Tourism, Committee on
Energy and Commerce, U.S. House of Representatives, May 4, 1984,
p. ii.
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The continued ability of mines and mineral processors in the

United States to produce metals, including strategic minerals, is

dependent upon the industry's competitiveness with foreign producers

and, in particular, the industry's ability to absorb additional

costs not borne by foreign competitors. The market prices for

metals are a function of the international metals markets and there-

fore are strongly influenced by the production costs of foreign pro-

ducers. As a result, U.S. producers cannot pass mandated costs on

to customers via price increases. This requires the costs to be

internalized, resulting in a weakened competitive position.

LIABILITY AND OTHER PROVISIONS

1. Limit joint and several liability for site cleanup to those
circumstances in which it is appropriate under common law and
include, wherever appropriate, apportionment of liability
based on a responsible party's contribution to the harm.

State and federal courts now have the authority to impose

joint and several liability when the circumstances of a case make

such liability appropriate.

In 1984, the House would have imposed joint and several lia-

bility in all cases where more than one defendant was involved. In

addition, apportionment would have been possible only after an

adjudication that defendants were jointly and severally liable, and

could have been done only on the basis of the harm being divisible,

rather than defendants' contribution to harm. As a practical mat-

ter, divisibility of harm is far more difficult to prove than

divisibility of contribution to harm, thus assuring that for most
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cases there would be no apportionment and each defendant would

remain liable for the full cost of site cleanup.

Congress in reauthorizing CERCLA should recognize the right of

apportionment based on the divisibility of defendants' contributions

to the harm. Such an approach would treat involved parties more

equitably. If some parties could not be identified or should be

unable to pay their fair share of costs, the trust fund should pay

those portions of the costs.

2. Strengthen post-closure liability protection so that compa-
nies that lawfully close and monitor hazardous waste disposal
facilities for the required site-specific post-closure
period, are not required to bear perpetual liability for
those facilities.

Superfund currently imposes a $2.13/dry weight ton tax on all

RCRA hazardous wastes received at a RCRA-permitted hazardous waste

disposal facility. The trust fund created with these tax dollars is

to be used (among other purposes) to pay for remedial action at

these disposal facilities following their lawful closure and suc-

cessful completion of a post-closure monitoring period.

Our industry has viewed the post-closure trust fund as a vehi-

cle that, should mining industry wastes later be determined to be

hazardous, could enable individual companies to close facilities on

a site-specific oasis in compliance with the law and, absent any

negligence in closing and monitoring the site, legitimately end com-

pany involvement with that site. While our industry would require a

means of participating in this system other than the current waste-

end tax, we do support the concept of legitimate release from post-

closure liability.



473

3. Require cleanup of sites so as to protect human health
and the environment, based on site- and waste-specific
conditions.

The issue of cleanup flexibility is important at all sites but

particularly at mining sites where the wastes are not "hazardous

substances" under RCRA and thus frequently have no standards that

were designed for those specific circumstances.

EPA, in its National Contingency Plan (NCP) revisions, uti-

lizes a flexible, site-by-site approach in determining the extent of

cleanup, while at the same time making existing environmental stan-

dards a factor to be considered when determining site cleanup.

AMC strongly supports the current requirements of Section Ill

of S. 51, as reported out of the Senate Environment and Public Works

Committee. That bill maintains EPA's flexibility, stating that

cleanup actions should assure protection of health and environment

and are to be relevant and appropriate to each release of hazardous

substances, pollutants or contaminants.

4. Limit Superfund's treatment of "pollutants and contaminants"
to the cleanup of releases that, because of the amount and con-
centration of the pollutant or contaminant, could truly pose an
imminent and substantial endangerment to health.

In 1984, both houses made extensive changes in the way Super-

fund dealt Oith "pollutants or contaminants," including establishing

liability for releases or threatened releases of such substances.

The general thrust was to make pollutants or contaminants equivalent

to hazardous substances for the purposes of Superfund, including the

victim compensation provisions of the bills.
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Unfortunately, neither house incorporated a more reasonable

definition of "pollutants or contaminants." Responses should only

take place where the release or threatened release is in amounts and

concentrations that could truly present an imminent and substantial

threat.

It would be unreasonable to equate "pollutants or contami-

nants" with hazardous substances for every purpose under Superfund.

"Imminent and substantial danger" should be retained as the thresh-

old for government action and cost liability. The "danger" should

be directly linked to the release of materials in amounts and con-

centrations that could pose an imminent and substantial danger to

health and welfare.

5. Require that EPA revise the Hazard Ranking System/Mitre Model
so that it can more accurately reflect relative risks between
sites and eliminate the System's bias against sites having
high volumes of low-toxicity wastes.

Superfund now requires that EPA examine sites and rank them

according to a number of considerations based on relative risk to

health, welfare or the environment, and to assign priorities to the

known releases or threatened releases. The law does not require EPA

to use the current Hazard Ranking System (HRS or Mitre Model) to

accomplish the statutory goal.

Through studies done for AMC by TRC Environmental Consultants,

Inc., it appears that the Mitre Model is an inappropriate tool for

assessing risks at mining sites with their huge volumes of low-

toxicity wastes located far from major population areas (see Appen-

dix II).
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The Mitre Model scores are based upon factors including, among

others, quantity and toxicity of waste. For quantity, a maximum

score in the Mitre Model is assigned when 10,000 drums or 2,500 tons

of waste are present at a site. Ten thousand drums of chemical

waste could take months or years to accumulate and could, depending

on the contents and location, represent a potential environmental

problem of major proportions, or could pose an extremely serious

threat to health. Twenty-five hundred tons of relatively innocuous

mining or mineral processing wastes, however, may be generated in

only a few hours of operation at a typical facility and should not

be considered equivalent to the "drum scenario" in any way.

In scoring the toxicity of a waste, the Mitre Model assigns

a maximum score if heavy metals are present in any concentration.

Most mine wastes will contain a fraction of a percent of heavy

metals. Because of this presence, the wastes receive the same maxi-

mum scoring as wastes containing extremely toxic materials such as

dioxin. Furthermore, the model fails to take into account the fact

that metals will be attenuated by the soil whereas many other types

of wastes will not.

As a result of these factors, the Mitre Model is not suitable

for assessing the potential risk to the public or the environment

from abandoned mining and mineral processing sites.

While the 1984 House bill was silent on this issue, the Senate

Environment Committee unanimously approved an amendment, also con-

tained in S. 51, that requires EPA to revise the HRS within 18

months from the bill's enactment. The revisions would make the
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HRS/Mitre Model more accurately reflect the true degree of risk at

sites. This provision stems from the-senators' concern that the

current system is inadequate and discriminates against high-volume,

low-toxicity waste sites such as are found in the mining industry.

6. Clarify that Superfund tax provisions are not intended to be
applied to intermediates, so that a reauthorized CERCLA will
be consistent with current law as enacted by Congress in the
Deficit Reduction Act of 1984.

In 1983, the Internal Revenue Service (IRS) proposed a rule

interpreting CERCLA tax provisions in a way that would have imposed

a tax on intermediate forms of copper, lead and zinc. Because this

attempt was contrary to Congress' intent in enacting Superfund in

1980, the Congress included in the Deficit Reduction Act of 1984

clear confirmation of its original intent, thus nullifying certain

aspects of the IRS proposed rule.

In reauthorizing Superfund, Congress should again clearly

state its intention that intermediate forms of taxable feedstocks

appearing in domestic minerals production are not subject to the

feedstock tax. By so stating, Congress can ensure rationality and

consistency in tax administration and avoid imposing an inequitable

burden upon domestic minerals producers.

7. "Victim compensation" proposals to date have not struck a
reasonable balance. New proposals should be considered on
their merits, but should be considered apart from Superfund.

Victim compensation legislation should be kept separate from

Superfund reauthorization because:
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- Initial studies are not yet finished and further studies

will likely be needed.

- "Victim compensation" is a very broad concept going beyond

simply the releases and sites that are the subject of

Superfund.

- Many victim compensation proposals would overturn basic

principles of the tort law system, including proof of cau-

sation of harm, and such revolutionary approaches should be

thoroughly debated on their own merits.

- Finally, victim compensation could cripple efforts to clean

up sites if compensation were to be financed from and inte-

grated with the site cleanup funs and requirements of

Superfund.
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APPENDIX I

SUPERFUND TAX ON MINERALS INDUSTRY:

CURRENT LAW COMPARED TO H.R. 5640

(Based on 1983 data in short tons)

Current Law (Annual Rate) - $4,305,806

With Waste-End Tax

$109,261,835

136,405,024

141,324,767

156,105,794

156,105,794

156,105,794

$855,309,008

Without Waste-End Tax

$109, 261,835

136,405,024

172,231,514

182,127,413

191,454,824

191,454,824

$982, 935, 494

iNot adjusted for rate of inflation as required by H.R. 5640
(i.e. percent of producer price increase). Consequently, the
total tax is substantially understated.

H.R. 5640

1985

1986

1987

1988

1989

1990

TOTAL1
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SUPERFUND TAX ON MINERALS INDUSTRY - CURRENT LAW COMPARED TO H.R. 5640
(1986 - 1990 PROJECTIONS)

1987 1987
W/o W/o

1986 198& 1987 1987 Waste End Waste End
Rate Revenue Rate Revenue Rate Revenue

1988
Rate

1988 1988
W/o W/o

1988 Waste End Waste End
Revenue Rate Revenue

Antimony
Antimony Dioxide
Arsenic
Arsenic Trioxide
Bromine
Cadmium
Chromium
Chromlte
Cobalt
Cupric Sulfate
Cupric Oxide
Cuprous Dude
Lead Oxide
Mercury
Nickel
Zinc Chloride
Zinc xide
Zinc Sulfate
Aluminum Sulfate
Aluminum Phosphate
Asbestos
Barium Sulfide
Lead
Copper
Lithium Carbonate
Manganese
Selenium
I ranium Gxide
Vanadium
Zinc

.. 0. 00
30. 0f1
30.00
17.29
12.97
30.00
30.00

1.52
30.00
30.,'0
30.00
30.00

30. 00
30.00
14.07
19.24
11.07
4.69

30.00
7.60
9.51

11.03
30.00
30.00
30.00
30.00
30.00
30.00
16.64

1,140.000.00
unknown

5,610.00
209, 641. 00

2,496,725.00
105,810.00

7, 644. 000. 00
319,200.00
280,500.00
unknown
unknon
unknown

54. 72(0. 00
6.981,000.00

130, 316. 00
3,101.18O.00

230,422.00
unknown
unknown

2,285, 752.00
unknown

14, 286, 210. 00
64,500.000.00

903,000.00
14,550,000.00

21,510.00
405, o). 00
154,530.00

16, 599, 898. 00

30.00
30.00
30.00
19.46
14.59
30.00
30.00

1.52
30.00
30.00
30.00
30.00

30.00
30.00
15.93
21.65
12.45
5.28

30.00
8.64

10.70
12.41
30.00
30.00
30.Lo
30.00
3').00
30.00
18.72

1, 140,00.00
unknown

5,610.00
235,953.00

2,808,575.00
105,810.00

7,644,000.00
319,200.00
280,500.00
unknown
unknown
unknown

54.720.00
6,981,000.00

146,617.00
3,489,634.00

259,146.00
unknown
ut, known

2,571,471.00
unknown

16, 073, 606. 00
64,500,000.00,

903.000.00
14,550,0v0.00

21,510.00
405, Mt. 00
154,530.00

18,674,885. 0O

35.00
35.00
35.00
25.94
19.46
35.00
35.00

1.70
35.00
35.00
35.00
35.00

35.00
35.00
21.10
28.86
16.o0
7.04

35.0)
11.52
14.26
16.54
35.00
35.00
35.00
35.00
35.00
35.00
24.96

1,33,000.0
unknown

6,545.00
314,523.00

3,746,050.00
123,445.00

8,918,000.00
357,000.00
327,250.00

unknown
unknown
unknown

63,840.00
8,144,500.00

195,428.00
4, 651,770.0V

345,529.00
unknown
unk nown

3,428,628-00
Unknown

21,422,840.00
75,250,000.00
1,053,500.00

16,975,000.00
25. r9'5.00

472, S0,0. 00
180,285.00

24,899,846.00

30.00
3A.00
30.00
25.94
19.46
30.00
30.00

1.70
30.00
30.00
30.00
30.00

30.00
30.00
21.10
28.86
16-60
7.04

30. ct
11.52
14.26
16.54
30.00
30.00
30.
30.00
30.00
30.00
24.96

1,140,000.00
unknown

5,610.00
314,523.00

3,746,050.00
105,810.00

7,644,000.00
357,000.00
280,500.00

unkncwn
unknown
unknown

54,720.00
6,981,000.00

195,428.u0
4,651,770.00

345,529.00
unknown
unknown

3,428,628.00
unknown

21.422,840.00
64,500.000.00

903,000.00
14,550,000.00

21,510.00
405,000. 00
154,530.00

24.898,846.00

35.00
35.00
35.00
30.26
22.70
35.00
35.00

1.98
35.00
35.00
35.00
35.00

35.00
35.00
24.62
33.67
19.37
8.40

35.00
13.44
16.64
19.30
35.00
35.00
35.00
35.00
35.00
35.00
29.12

1,330,000.00
Unknown

6,545.00
366,903.00

4,369,750.00
123,445.00

8,918,000.00
415,800.00
327,250.00

unknown
unknown
unknown

63,840.00
8,144,500.00

228,030.00
5,427,065.00

403,187.00
unknown
unknown

400,067.00
unknown

24, 997, 670. 0
75,250,000. 0

1,053,500.00
16,975.00. 00

25,095.00
472,530. 0,)
180,285.00

29,049,821.00

TOTAL $136,405,024.00

I00

C>

$141,324,767.00 $172,231,574.00 $156,105,794.00 $182,127.413.00



SUPERFUND TAX ON MINERALS INDUSTRY - CURRENT LAW COMPARED TO H.R. 5640

(1986 - 1990 PROJECTIONS)
(Continued)

1989 1989 1990 1990
W/o W/o w/o W/o

1989 1939 Waste End Waste Eru 1990 1990 Waste End Waste End

Rate Revenue Rate Revenoe Rate Revenue Rate Revenue

Antimony 30.oO 1,140,U00.00 35.00 1,330.000.00 30.vu 1,140, vuO. Ov 35.00 1,330.00U.00

Antimony Dioxide 30.00 unknown 35.00 unknown 30.00 unknown 35.00 unknown

Arsenic 30.00 5,10.00 35.00 6,545.00 30.00 5,610.00 35.00 6.545.00

Arsenic Trioxide 25.94 314,523.C0 34.59 417,404.00 25.94 314,523.00 34.59 419,404.00

Bromine 19.46 3,746,050.00 25.95 4,995,375.00 19.46 3,746,050.00 25.95 4.995,375.00

Cadmium 30.00 105,810.00 35.00 123,445.00 30.00 105,810.00 35.00 123,445.00

Chromium 30.00 7,644,000.00 35.00 0,919,Ofkfl.o0 30.Ok 7.644,000.00 35.00 8,918,000.00

Chromite 1.70 357,000.00 2.27 476,700.00 1.70 357,000.00 2.27 476,700.00

Cobalt 30.00 2L0,500.0u 35.00 327.250.0t 30. Ov 280,5a0.00 35.00 327,250.00

Cupric Sulfate 30.00 unknown 35.00 unknown 30.00 unknown 35.00 unknown

Cupric Oide 30.00 unknown 35.00 unknown 30.00 unknown 35.vk0 unknown

Cuprous Oxide 30.00 unknown 35.00 unknown 50.00 unknown 35.00 unknown

Lead Oxide
Mercury 30.00 54,720.00 35.00 65,840.0" 10.00 54,72,. 00 35.0, 6,94.V-)

.coel 30.00 6,981,000.00 35.00 8,144,500.00 30.Ov 6,981.000.00 35.00 8,144,500.00

Zinc Chloride 21.10 195,428.00 28.13 260.540.,v 21.1l 195,428.uu 28.13 26),5
4
0.00

Zinc Oxide 28.86 4,651,770.00 35.00 5,641,440.00 26.66 4,651,7/0.00 35.00 5,641,440.00

Zinc Sulfate 16.6" 345.529.00 22.13 460, 6. Of 16.60 345,529.vo 22.15 46o1.636.CO

Aluminum Suifete 7.04 Unknown 9.:5 unknown 7.0A unknown 9.35 unknown

Aluminum Phosphate 30.00 unknown 35.00 unknown 0',n unknown 35. o, unknown

Asbextos 11.52 3,428B.628.00 15.76 4,571,505.00 11.52 3.428,628.(0 15.x7 4,571,505.00

Barium Sulfide 14.56 unknown 19.01 unnow, 14.Lb unknown iQ.v1 unknown

Lead 16.54 21,422,846.00 22.05 28,557,469.0o 16.54 21,42,C4o.00 22.05 21.559.469.00

Copper 30.00 64,500,000.00 35.00 75,250,000.00 30.00 64,500,000.00 35.00 75,250,000.0
Lithium Carbonate 30.00 903,000.00 35.00 1,053,500.00 30.00 903,000.04 35.00 1,053.000.00
Manganese .-. 00 14,500,000.00 35.00 16,975,000.00 300) 14,500,00.00 35.00 16,975,000.00

Selenium 30.00 21,510.00 35.00 25,095.00 30.00 21,510.00 35.00 25,095.00
Uranium Oxide 500. 0 405.000.0 35.00 472,500.i0 30.00 4ot',. 0J 35.00 - 472,50,."'j
Vanadium 30.00 154,530.00 35.0 180,285.00 30.00 154,530.00 35.00 180,285.00
Zinc 24.96 24,898,846.00 33.28 33,199,795.00 24.96 24.898,846.00 33.28 33,199,795.00

$156,105,794.00 $191,454,824.00TOTAL $156,105,794.00 $5191,454,824.G0
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1.0 INTRODUCTION

The December 20, 1982 listing of 418 sites on the National Priorities List

(NPL) was the culmination of an effort by EPA and numerous state agencies to

identify the hazardous waste disposal sites in the United States which they

feel present the greatest risk to human health and/or the environment.

Sites believed to present a hazardous waste problem were designated for

the NPL by a two step procedure:

1. The states nominated sites for the NPL. Under the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA),
which established this procedure, each state must have at least
one site on the NPL.

2. An intendedly objective scoring system developed by the Mitre
Corporation for EPA (the 'Mitre Model') was then used to select
sites. Mitre Model scores were furnished by the states with
their nomination. In reality, EPA or EPA contractors did the
scoring for the states in many cases.

When implementing the Section 103(c) notification requirements, EPA

received 11,000 reports of facilities where hazardous wastes are or had been

potentially treated, stored, or disposed (Federal Register/Vol. 47, No. 137,

July 16, 1983. Page 31181.). Assuming this is correct, 690, or about 6

percent of all sites, were nominated for the NPL. Thus, the winnowing process

in Step 1 appears to be much greater than in Step 2 (418/690 - 61 percent).

For mining sites, 31 locations were nominated, of which 17 sites were

selected. Mining sites thus represent only about 4 percent (17/418) of the

total NPL. Presumably, like the other sites, the mining sites nominated

represent only a small fraction of the total mining sLte population.

Step 2 of the listing process is a comparison of Mitre Model scores to

compose the NPL. The model calculates scores for five 'pathways' of potential

*Times Beach, Missouri became the 419th site soon after the initial listing,
and on September 1, 1983 an additional 133 sites were listed which were too
late for inclusion in this analysis.
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human exposure: ground water, surface water, air, direct contact, and fire

and explosion. The first three pathways are combined (by taking the square

root of the sum of the squares) into an overall 'migration' score. The

migration score is essentially the determinant fur listing on the NPL.

According to the National Contingency Plan (47 FR, 137, 31180, July 16, 1982)

placement of sites on the NPL is based primarily on the migration score. The

fire and explosion and direct contact scores may be used to determine if

emergency attention is needed.

The score for each of the three migration pathways is the product of

scores for three 'factors':

I. The existence or likelihood of a release. An 'observed release'
which is basically a measurement of concentration above
background at any location automatically produces the maximum
score.

2. A 'characteristics' score which is the sum of scores for quantity
and toxicity/persistence for water pathways and quantity,
toxicity, reactivity, and incompatibility for the air pathway.
The score for "quantity' is determined by the total volume of
waste while the score for parameters like 'toxicity/persistence'
is determined by the most toxic and persistent component.

3. Characteristics of the population or sensitive environment at
risk such as distance to point of exposure and number cl people
invulved. Potential scores for population factors are much
larger than for purely environmental factors.

Use of the Mitre Model involves an explicit statement of what the problem

is believed to be. That is, the substances of concern, the exposure pathway,

and the populations or resources at risk are identified as part of the scoring.

In this report, the validity of the Mitre Model is analyzed in general but

also, since the model was developed primarily for analysis of chemical waste

dumps, the focus was primarily on the validity of these problem statements for

mining sites.

-2-



488

In this report mining sites are defined by whether the practices at the

site would qualify an operator for membership in the American Mining Congress

(AMC). These practices include extraction, smelting, and refining but not

fabrication into a final product. Only sites where mining practices are

responsible for most of the Mitre Model score are analyzed. Using these

criteria the 31 mining sites analyzed, including 17 NPL sites, are shown in

Table 1.

This report is concerned solely with the technical validity of the listing

process. Legal issues, such as the propriety of including mining sites in

Superfund, are not considered. Nor is the primary concern a site by site

characterization; this is done only to the extent necessary to provide

perspective on the validity of the Mitre Model results.

Topics are:

" How 17 mining sites came to be selected for the NPL, specifically
patterns apparent in their nomination by the states and in their
scoring by the Mitre Model (Section 2).

" Validity of the Mitre Model analysis (Section 3):

- For the 17 NPL mining Sites
- For mining sites in general
- For any use

and

* Recommendations for alternative analytical methods for mining
sites (Section 3).

-3-
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TABLE 1

SITES ANALYZED

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

NPL Sites

Anaconda Smelter
Anaconda, MT

Bunker Hill Smelter
Smelterville, ID

California Gulch
Leadville, CO

Celtor Chemical
Humboldt County, CA

Central City - Idaho Springs
Clear Creek and Gilpin Counties, CO

Commencement Bay
Tacoma, WA

Homestake Mining
Milan, NM

Iron Mountain Mine
Shasta County, CA

Milltown Reservoir
Milltown, MT

Mountain View Mobile Homes
Globe, AZ

Palmerton Zinc
Palmerton, PA

Silver Bow Creek
Silver Bow and Deer Lodge Counties, MT

Tar Creek - Kansas
Cherokee County, KA

Tar Creek - Oklahoma
Ottawa County, OK

United Nuclear
Churchrock, NM

U.S. Titanium
Nelson County, VA

Whitewood Creek
Black Hills, SD

-4-

489TABL 1 SITES ANALYZED Mining Activity*

Copper smelter

Lead and zinc smelter

Metal mines

Metals reclamation mill

Gold mines

Metal smelting

Uranium mill

Copper mines

Copper mines and smelter

Asbestos mills

Zinc refinery and smelter

Metal mines and mill

Zinc and lead mines

Zinc and lead mines

Uranium mill

Mine and refinery

Gold mines and mills
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TABLE 1 (Continued)

SITES ANALYZED

NPL Sites Mining Activity*

18. Alder Mill Metals mill
Twisp, WA

19. Anaconda Copper Copper mine
Weed Hts, NV

20. Anaconda Refinery Copper and zinc refinery
Grea Falls, HT

21. PSARCO Globe Facility Metal recovery (smelting)
Commerce City, CO

22. Blackbird Mine Mine
Cobalt, ID

23. Gateway Mill Site Vanadium mill
Gateway, CO

24. Hendricks Mine Radium and fluorspar mill
Boulder, CO

25. Holden Mine Metals mine
Holden Village, WA

26. Loma Mill Vanadium mill
Loma, CO

27. Placerville Tram Vanadium tram/ore bin
Placerville, CO

28. Rio Tinto Copper mine
- Mountain City, NV

29. Sawpit Tram Vanadium tram/ore bin
Sawpit, CO

30. Silver Mountain Mine Gold and silver mine
Loomis, WA

31. Vanadium Mill Site Vanadium mill
Vanadium, CO

'This is the mining activity mainly responsible for the Mitre Model score. At
some sites nonmining uses also contribute to the score. At other sites the
use has now changed from that listed.

-5-



491

2.0 BOW MINING SITES CAME TO BE LISTED

This section analyzes the two steps in listing: (1) Nomination and (2)

Comparison of Mitre Model scores. In order to obtain an overview of the

process, the EPA officials involved in the process in Regions III, VI, VII,

VIII, IX, and X, as well as Washington were consulted. Contacts were also

made with officials in the States of Idaho, New Mexico, Oklahoma, Virginia and

Washington. The individuals contacted together with the topics discussed are

shown in Table 2.

2.1 Nomination Determined by Extent of Existing Information

The most common reason given by those contacted as to why certain sites

(rot necessarily mining) were chosen was that they were 'well known.' Of

course, this may mean that a site is already thought to have environmental

problems but it also means that previous information has probably been

collected about a site. This is important because in generating Mitre Model

scores to be submitted with the nomination a general rule is: The more

information available the higher the score. This result is as true for sites

not causing any significant harm to the environment as it is for genuine

problem sites.

The Mitre Model score rises with the available information for the

following reasons. The instructions for using the model specify that where

there is no data for a factor it is assigned a value of zero. Further, where

data are lacking for two or more factors the entire pathway score (air, ground

water, or surface water) is set to zero. Finally, the maximum score for any

pathway in general only occurs for a measurement, or other conclusive

-6-
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TABLE 2

INDIVIDUALS AND ORGANIZATIONS CONTACTED DURING MITRE MODEL ANALYSIS

Individual/Organization Topic

Tedd Jett, Virginia State Water Control
Board, Valley Regional Office

Sam Donnelly, Director, EPA Lab, Annapolis, MD

Dr. Gulevich, Virginia, Department of
Environmental Protection, Office of
Hazardous Waste

Al Willett, Virginia State Water Control Board

Mr. Fairchild, U.S. Geological Survey, Oklahcma
city

Sue Lutz, Librarian, Oklahoma Water Resources
Board, Oklahoma City, OK

Ray Peterson, EPA, Region X, Seattle, WA

Jack Sceva, EPA, Region X, Seattle, WA

Idaho Department of Health and Welfare,
Division of Health

Tony Bartolomeo and Pat McManus, EPA, Region III,
Philadelphia, PA

Bill Wentworth, N.U.S., Field Investigation Team

Paula Bisson, Compliance Branch, EPA, Region IX,
San Francisco, CA

Dvight Hoenig, EPA, Region VI, Dallas, TX

Alice Fuerst, EPA, Region VII, Kansas City, MO

Bill Rothenmeyer, EPA, Region VIII. Denver, CO

Stan Hitt, Soil Scientist, EPA, Region VI,
Dallas, TX

Ken Alkema, EPA, Region VIII, Helena, MT

U.S. Titanium, VA

U.S. Titanium, VA

U.S. Titanium, VA

U.S. Titanium, VA

Tar Creek, OK

Tar Creek, OK

Bunker Hill, ID

Bunker Hill, ID

Bunker Hill, ID

Palmerton Zinc, PA

Palmerton Zinc, PA

Mountain View Mobile
Homes, AZ

Tar Creek, OK,
Homestake Mining, NM,
United Nuclear, NM

Tar Creek, KA

Central City/Cleor Creek, CO
and California Gulch

Tar Creek, OK

Anaconda Smelter, ASARCO,
and Milltown Reservoir, MT

-7-
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TABLE 2 (Continued)

INDIVIDUALS AND ORGANIZATIONS CONTACTED DURING MITRE MODEL ANALYSIS

Individual/Orqanization Tooic

Steve Caldwell, EPA, Washington, D.C.

Stephen Romanow, EPA, Region VI, Dallas, TX

Trent Thomas, New Mexico Environmenthl
Improvement Division

B. Gallaher, New Mexico Environmental
Improvement Division, Water Pollution Control
Bureau

Eric Johnson, EPA, Region III, Philadelphia, PA

Ron Conrad, New Mexico Environmental Improvement
Division

Jim Dunn, EPA, Region VIII, Helena, MT

Mike Hiel, Montana Departmont of State Lands,
Helena, MT

Terry Grotbo, Montana Department of State Lands
Helena, MT

Ray Peterson, Water Quality Bureau, Montana
Department of Health and Environment, Helena, MT

Ted Duaime, Montana Bureau of Mines and Geology,
Butte, MT

Harry Van Drielen, Nevada Conservation and
Natural Resources Department, Environmental
Protection Division, Carson City, NV

John Arrigo, Montana Health Department, Solid
Waste, Helena, MT

Steve Provant, Idaho Department of Health and
Welfare, Division of the Environment, Boise, ID

Philip Nyberg, Region VIII, U.S. Environmental
Protection Agency

Guidance furnished states,
overview of scoring results

United Nuclear and Homestake
Mining, NM

Homestake and United
Nuclear, NM

Homestake Mining Company, NM

Palmerton Zinc, PA

United Nuclear, NM

Anaconda Smelter, MT
Anaconda Refinery, MT

Silver Bow Creek, MT

Silver Bow Creek, MT

Silver Bow Creek, MT

Silver Bow Creek, MT

Rio Tinto Copper Mine, NN,
The Anaconda Copper Company
site in Weed Heights, NV

Anaconda Refinery, Great
Falls, MT

Blackbird Mine, Cobalt, ID

Loma, Gateway, Sawpit,
Nieumire, and Placerville
vanadium sites in Colorado
and Hendricks Mining
fluorspar site

-8-
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evidence, of a concentration above background irrespective of whether or not

that concentration is significant in terms of health standards and criteria).

Several individuals involved in the nomination process indicated that they had

to abandon scoring a number of sites where there was insufficient evidence.

Most of the 31 mining sites nominated for the NPL have prior studies; some

have a history of EPA and/or state negotiations and in a few cases consent

decrees. Further evidence of the fact that these sites are %.ell known is the

fact that all of the 17 NPL sites and 10 of the 14 additional sites have

'observed' (that is, measured releases) in some route category.

Although a site may be well known for some environmental impact it may not

be in an area scored by the Mitre Model. For mining sites, for example, acid

mine drainage (pH) effects and the effect on aquatic life are often of

concern, this is the case at 8 of the 17 NPL sites. No score is given for

acidity in the Mitre Model.' The point is that unrelated or irrelevant

studies from a human hazard standpoint can increase the Mitre Model score by

providing a basis for an 'observed' release. As described further below, the

Mitre Model score is almost entirely determined by the amount of information

available about a site (particularly measurements) and how many people live

near a site rather than by any real measure of risk.

2.2 Cost May Also Be a Factor in Nomination

The individuals interviewed about the site nomination process, (again not

just for mining sites), mentioned three other considerations. First, in some

cases they tried to nominate sites that were thought to pose an actual health

*Effects of acid mtne drainage would not seem in themselves to constitute an
'observed release.' According to the National Contingency Plan, evidence of a
release must be quantitative, such as measured levels of contaminants above
background concentrations.
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risk, an aim which requires no further comment. Secondly, they acknowledged

that political visibility was a factor. Finally, they indicated that for some

sites there was a financial incentive for nomination of particular sites.

This could be either through direct access to Superfund money or by getting

Federal help in seeking cost reimbursement from private parties. This aspect

is important for mining sites because they may be among the most expensive to

fully remediate when there are enormous worked areas and waste quantities.

The financial incentive issue may vary from state to state. In some cases,

irrespective of whether remediation makes sense from an overall cost/benefit

standpoint, there may be an incentive for states to nominate high cost sites

rather than low cost when Superfund pays 90 percent of the cost. In other

cases, the 10 percent state payment required may oe a disincentive to listing,

particularly for very expensive sites to remediate. A numer of states do not

have a mechanism, apart from general revenues, to fund this 10 percent

contribution.*

2.3 Bow the Mitre Model Scores Mining Sites

The decision to list some of the nominated mining sites is based on Mitre

Model results from exposure through air, ground water, and surfce water

pathways with a combined score cutoff point of 28.5. A number of sites were

also scored on the basis of direct contact and one NPL mining site was scored

on the basis of fire and explosion although there was nothing ignitable at the

site. This and the fact that 3 of the 31 sites (Sites 8, 21, and 25) examined

had numerical scoring errors (that is, errors in addition, etc.) indicates a

*In order to expedite Superfund activities EPA no longer requires state
contributions during planning activities. Contributions by the state are
still required for the actual remediation.
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lack of quality control. It has not been possible to investigate more subtle

quality control matters involving the acquisition and use of data.

Table 3 shows which routes contributed to scoring at the 31 sites. Unlike

ground water and surface water the air route only contributes when there is a

measured release (rather than a likely release). The reason the air pathway

does not occur for the non-NPL sites is that they generally do not havc as

extensive measurements as do the NPL sites. Almost all mining sites consider

both ground and surface water pathways in the scoring with the highest scores

generally being obtained for the ground water.

Overall structure of the model in combining source, release, and population

information is shown in Figure 1. Note that as illustrated tt'e information

required is designed to be readily available rather than selfconsistent. For

example, quantity of waste refers to everything at tne site even though only a

small portion may be toxic.

To gain some insight into what distinguishes the NPL from the non-NPL

sites a sensitivity analysis was performed for each parametet occurring in

each pathway score. This was done by decreasing each parameter score by 50

percent and calculating the overall change in the total score. To clarify

this procedure, an example follows. At the first entry in Table 1, the

Anaconda Smelter Site in Anaconda, Montana, the total migration score is

58.7. In obtaining this result, 'quantity of waste' in the ground water

pathway was scored as 8 points. If the quantity of waste had been scored as 4

points, the migration score would drop by 6.0 points to 52.7. For the

parameter 'toxicity/persistence' in the surface water pathway a score of 18

was recorded. If this score had been recorded as 9 points, the migration

score would drop by 2.7 points to 56.0. Hence we describe the overall score

-11-
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TABLE 3

MITRE MODEL SCORING

Percentage Breakdown by Migration Pathways

Air (t) Ground Water (t) Surface Water (t)

NPL Sites (17)
Considered 41 94 88
Highest Score 18 65 10

Non-NPL Sites (14) - ,
Considered 0 100 100
Highest Score 0 71 29
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as being more sensitive to the value of the first parameter. Table 4 shows

the results when all pathways are combined so that *observed release'

represents any of the three pathways, etc. Different pathways were combined

because basically they all behave the same way.*

The fact that the maximum number of sites occurs along the diagonal in

Table 4 indicates a consistent pattern of parameter importance. Whether or

not there is an observed release is almost always (16 times out of 17) the

most important factor) population factors and distance to well or intake are

usually the second most important factor and so on.

This picture of how the Mitre Model works can be simplified even further

by just considering the top four parameters in Table 4 and by recognizing that

for parameters such as distance to well/population served or distance to

stream/population,* the population portion of the parameter is a good indicator

of this whole factor (of course it is the whole factor for the air pathway)

since people require wells or surface water.**

Results are shown in Table 5 for the rule: 'Observed release, population

greater than 100 and (near) maximum toxicity, persistance, and quantity in any

one pathway produces an NPL site--failure to satisfy these conditions does

not."

The two sites not satisfying this rule are of particular interest. Alden

Mill has the highest score of any non-NPL site, higher in fact than several of

the NPL sites, but this is based on *unproven* arsenic content of the waste.

This may be why it is an exception to the rule and was-not listed. The other

NPL site not satisfying the rule is Celtor Chemical. It scores maximum on

*Numbers may add to more than 17 horizontally, because more than one pathway
is considered.
**The population figure used is whatever was mentioned in scoring that pathway

at that site.
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TABLE

SENSITIVITY ANALYSIS

4

FOR 17 NPL SITES

Parameter Importance
1st 2nd 3rd 4th 5th

*Observed release' 16 1 - 2 4

Distance to well or intake/population - 12 5 1 3

Toxicity, persistence - 4 11 2 -

Quantity - - 1 8 4

Water/land use - - - 3 6

Containment 1 - - 1 1

-15-
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toxicity, persistence, quantity and has a population nearby of more than 100,

but it is an inferred, rather than an observed, release. It has the second

lowest s..ore* of the NPL sites and in fact is lower than the score for Alden

Mill. The Celtor Chemical site also scores fairly high on direct contact and

is said to be a children's play area on the Hoopa Indian Reservation.*

2.4 Mining Site Characteristics Leading to Listing

In summary the way the Mitre Model treats mining sites can be represented

by the equation:

MITRE Observed Quantity, Population
Model - Release x Toxicity, x Score
Score Score Persistence

Score

As illustrated in Figure 2:

" Mining sites almost automatically receive the maximum quantity,
toxicity, persistence score based on total amount of tailings,
spoils, slag or discharge and on the presence of small amounts
(relative to bulk waste) of metals, etc.

" A mining site which is nominated for the NPL will tend to have a
maximum score for an 'observed release' in at least one pathway
(27 of the 31 did) because only aitea that have been previously
studied tend to be nominated and any concentration measurement
above background (no matter how small) constitutes an observed
release.

" With maximum scores in these two areas, the total score will be
high enough for listing on the NPL unless there are virtually no
people in the area.

*The lowest scoring NPL site is the Mountain View Mobile Homes asbestos site.

*"As noted earlier, according to the National Contingency Plan, direct contact
and fire and explosion scores are supposed to be used only to determine if
emergency attention is needed. Listing is supposed to be based solely on the
migration score.
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TABLE 5

PERCENTAGE OF SITES SATISFYING THE SELECTION RULE IN THE TEXT

NPL Sites* 94% (1 site not an observed
release, 16 satisfy the rule)

Non-NPL Sites 6% (13 sites satisfy the rule,
1 does :ot)

*One NPL site has next
persistence parameter.
cadmium which was used
maximum score. All the

to maximum score for one pathway for the toxicity/
Score in this pathway is based on copper rather than
in the other pathway and which would have produced a
others score the maximum in these categories.
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2.5 Why 14 Sites Were Not Listed

Table 6 presents the specific reasons, in terms of the three factors

comprising the rule, why the 14 non-NPL sites failed to score high enough for

listing. Results are given only for thehighest scoring pathway.

Lack of an observed release and little or no population nearby are the

most common reasons for low scores. Of the five cases where quantity and

toxicity/persistence scores were not (near) maximum, two of the sites were

tram sites and the quantity of waste is actually relatively small. At another

two of the five sites the toxicity and persistence scores were based on

sulfuric acid and cyanide rather than trace metals in the waste. The

toxlcity/persistence scores for these substances are not maximum, as they are

for metals. Had the scorer selected metals, which are invariably present at

some low level, maximum toxicity/persistence scores would have been achieved.

-19-
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TABLE 6

REASONS WHY 14 MINING SITES NOMINATED WERE NOT
SELECTED FOR THE NATIONAL PRIORITIES LIST
PROPERTIES OF HIGHEST SCORING PATHWAY

NO OBSERVED LESS THAN (HEAR) MAXIMUM POPULATION LESS T3AN
SITE NUMBER RELEASE QUANTITY AND TOXICITY 100 WITHIN 3-4 MILES OTHER

18 X x(
1

)
19 X
20 - X
21 X
22 X
23 X
24 x
25 X X
26 x
27 X x(

2
)

28 X XM
29 X X(2)
30 X'%4)
31 X x

TOTAL 8 5 6

(
1
]'Unproven Arsenic Content of Waste,* see text.

(2) Tram site
(3) Based on sulfuric acid not metals.
(4) Based on cyanide solution not metals.
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3.0 VALIDITY OF THE MITRE MODEL PROBLEM STATEMENT

Assessment of the validity of the Mitre Model problem statements is

preliminary since only information which could be immediately obtained was

used. Furthermore, no site visits were made as part of the Mitre Model

analysis. Nevertheless, for several sites information was obtained at odds

with the Mitre Model problem statement.

3.1 Inconsistencies for the 17 NFL Sites

Areas of inconsistency for the most important pathway include:

1. Measurements which indicate concentrations below Federal or State
criteria or standards at the location of exposure (6 sites,
numbers 1, 3, 5, 8, 15, 16).

2. Drinking water aquifer not penetrated by "observed" releasE (2
sites: 13, 14).

3. Population upgradient from ground water contamination source (2
sites: 4, 16).

Although the present lack of high concentrations or aquifer contamination

does not assure that contamination will not occur in the future, this

information as to present conditions is obviously germane to setting

priorities. Further, some sites are sufficiently old that if drinking water

contamination were possible it probably would have occurred by now.

3.2 Validity of Model Application to Mining

We have concluded that the Mitre Model is not a useful tool for assessing

or ranking hazards at mining sites because the score is produced by site

characteristics which have little to do with the actual hazards at the site.

After reviewing the 31 sites nominated for the National Priorities List,

the authors of this report are convinced that what distinguishes NPL sites

-21-
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from non-NPL sites is not primarily degree of hazard. Rather the distinction

is based mainly on how much prior study has been done at a site and how rtral

the surroundings are. It could be argued that both of these factors correlate

to some extent with degree of hazard. This may be true in some instatices but

such an indirect measure of hazard could be misleading in many circumstances.

A direct measure of hazard would require explicit consideration of the

concentrations to which people may be exposed.

Further, reviewing the EPA descriptions of the NPL sites furnished at the

time of listing, together with the Mitre Model scores for each site, produces

a distinct impression of randomness in the model results. Often the Mitre

Model identifies the main problem as being something totally different than

found in the site description or in prior (and more thorough) studies--a site

commonly believed to have surface water impacts is listed because of air

impacts, etc.* -

As has been noted, special characteristics of mining sites that contribute

to high Mitre Model .cores are the large amounts of waste involved and the

presence of trace metals in the waste. These characteristics tend to produce

maximum scores in one of the three scoring areas--ground water, surface water,

or air. Thus, scores in the other two areas which are too small to produce

listing at a chemical dump may be sufficient to list a mining site.

The Mitre Model seems to have been developed with chemical dumps in mind.

In that context its scoring system may be more useful. For example, maximum

quantity of waste may indicate more than 10,000 drums of chemical present

rather than, as for mining, more than 2,500 tons of spoils, slag, or tailings

*This raises the question as to what extent, if any, Superfund money needs to
be spent on items responsible for listing as opposed to other items at a siLe.

-22-
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and whereas maximum toxicity at a chemical dump may indicate presence in

concentrated form of very toxic or carcinogenic compounds, mining sites

generally contain only the normal elements in the earth at the site.

3.3 General Deficiencies in the Mitre model

Deficiencies in the Mitre Model not specific to mining sites have been

raised by a number of commentators, most recently by Congressional Office of

Technology Assessment (OTA).* We repeat the gist of their three main points

here because they seem particularly appropriate in light of our review of the

17 NPL mining sites:

1. "The score for hazard potential is based on only the most
hazardous substance in the site rather than a composite of all
constituents. In contrast, all substances are used to quantify
the magnitude of this hazard...' (That is quantity is scored on
the basis of all substances present).

2. 'Low-population areas will tend to receive a lower score than
high-population areas using the HRS, making it less likely that
CERCLA funds for remedial action would be allocated to sites in
these mostly rural areas, without regard to the relative number
of persons actually exposed and the nature of the hazard. One
major component of the HRS is based on the size of the population
served. If 100 or fewer persons are being served by a threatened
water source, the score would be less than if a larger number of
people wete involved. While it is reasonable to expect that
those sites near urban centers may present a threat to large
numbers of people, this is not always the case....:*

3. 'Following a release from a site, however, distance to an
exposure point has only marginal significance for the degree of
hazard posed. Because of the mobility characteristics of
contaminant plumes within ground water aquifers, it is possible
that a well located 3 miles from a site could have higher
concentrations of hazardous constituents than a well located only
2,000 ft from it. The important factor after constituents have
been released to the environment is whether direct evidence of
contamination exists at any exposure point .... '

*'Technologies and Management Strategies fnr Hazardous Waste Control,' U.S.

Government Printing Office, Washington, D.C. 20402, Marcn, 113, -J. 383.
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Extending the argument of the last point, that concentration measurements

at exposure locations are the best evidence of hazard, OTA raises the =general

criticism' that no provision exists for incorporating additional technical

information about a site beyond what is asked for by the Mitre model. For

mining sites it is likely that waste composition and concentration in the

environment comprise the two most important categories of additional

information. This is because, unlike some chemical wastes, toxic materials in

mining wastes are generally present only in very low concentrations.

EPA has already stated (FR 47, 137, 1982) that composition information was

not used because they had been unable to develop a consistent approach for

both sites where definitive information exists and sites where it does not.

Similarly, they took the position that concentration data was frequently

unavailable and that it would be unnecessarily expensive and time consuming to

require it at each site (as well as noting other difficulties in data

collection and interpretation). However, as noted previously, all tne mining

sites listed had concentration measurements since all had 'observed releases'

above background. Thus the data is generally available and could be utilized.

Alternatives to the Mitre Model which draw valid comparisons between sites

with different kinds of information, particularly waste composition or

concentration information, do not presently exist. However, it seems to us,

as it apparently did to OTA, that development of a simple methodology to do

this should not be an insurmountable task. One way to do this is to permit

branches in the scoring logic depending on the answers to questions such as:

'Do ambient concentration measurements exist?" or 'Can waste composition be

estimated for maximum toxicity compounds?' In this way full information about

* a site could be utilized. Alternatively a different methodology could be

* developed specifically for mining wastes. The major change from the present
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form of the Mitre Model should be in the OWaste Characteristics' scoring area

to take into account the special character of mining wastes, i.e.# large

quantities of waste with low concentrations of toxic materials.
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4.0 SUMMARY AND CONCLUSIONS

This analysis has examined the process by which mining related sites were

nominated and selected for the National Priorities List (NPL) and possible

remedial action under Superfund. Principal conclusions of the study are as

follows:

1. Since appreciable Mitre Model scores can be developed only for
sites with sufficient previous study, only well known sites are
nominated for the NPL. This may be true even for sites that have
been studied for reasons not scored by the Mitre Model.

Sites which have been previously studied and are nominated are
likely to have concentration measurements at or near the site
above background. (This was true for all of the 17 NPL sites
studied in at least one pathway). This automatically gives a
site the maximum score in one of the three major scoring areas.

3. Mining sites also are likely to receive a maximum score for waste
characteristics, the second major scoring area based on maximum
scores for quantity, toxicity, and persistence of waste. Each of
the 17 NPL sites scored maximum or next to maximum in these
categories. Since toxicity and persistence are scored based on
any measurable component, relatively small amounts of metals
produce as large a score as would dioxin in a chemical dump.
Since quantity is based on total amount of spoils, tailings,
slag, or water discharge, the score is a large as for 10,000
drums or more of chemicals in a waste dump.

4. The third and last scoring area relates to the population within
3 or 4 miles. With maximum scores in the two previous areas the
total score will be high enough for testing unless there are
virtually no people in the area. If there are more than 100
people then, the overall score for a mining site will be large
enough for the site to be placed on the proposed NPL. This is
not a large population in view of the fact that mining, including
smelting and refining, like other economic activity requires a
workforce who may reside locally with their families.

5. Because of the preceding facts it is possible to predict, with a
high degree of accuracy, whether or not a mining site will be
listed by using the rule 'observed release, population greater
than 100 within 3 or 4 miles, and (near) maximum toxicity,
persistence and quantity (in any one pathway) produces
listing--failure to satisfy any one of these conditions does not.'

6. Mining sites tend to receive maximum scores in one of three major
scoring areas because of the quantities of waste involved and the
presence of trace metals. Thus, scores in the other two
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areas which are too small to produce listing at a chemical dump
may be sufficient to list a mining site.

7. Only a preliminary review of the actual situation at the 17
mining sites proposed for the NPL has been possible, however for
at least 9 sites there is crucial information which was not used
and which provides a totally different perspective. Specifically.

o concentration measurements below applicable standards

o evidence that the drinking water aquifer is not penetrated by
the observed release

o ground water flow away from any population

For some of the remaining 10 sites there may also be information
contradicting the Mitre Model analysis but it was not available
to us.

8. The Mitre Model is not valid for mining site application. It
cannot be. The purpose of the model is to indicate degree of
hazard or risk yet for mining sites high scores are produced by
factors unrelated to any direct measures of hazard. Again this
situation comes about largely because of the 'bias' in the Mitre
Model against the typical mining waste, i.e., large quantities of
waste with the presence of trace metals.

9. Since mining sites may be among the most expensive to fully
remediate by removal when there are extensive worked areas or
large amounts of tailings, it is important that assessment of
true hazards for these sites use all available information.
Alternatives to the Mitre Model which incorporate information
about waste composition and ambient concentrations are
particularly needed for a valid treatment of mining sites.

-27-
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STATEMENT OF CHARLES EDDY, DIRECTOR OF GOVERNMENT
REGULATORY AFFAIRS, TOSCO CORP., ON BEHALF OF AMERI-
CAN INDEPENDENT REFINERS ASSOCIATION, WASHINGTON, DC
The CHAIRMAN. Mr. Eddy.
Mr. EDDY. Thank you, Mr. Chairman.
My name is Charles Eddy. I'm Director of Government and Regu-

latory Affairs for the Tosco Corp., an independent refining compa-
ny based in Santa Monica, CA

I'm speaking today on behalf of the American Independent Re-
finers Association, which supports the reauthorization of Super-
fund. We understand the need to increase in a significant way the
amount of money available to clean up abandoned hazardous waste
sites. We are particularly concerned, however, that this be done in
a way that reduces the impact on our already struggling sector of
the domestic refining industry.

Since 1981, 140 U.S. refineries have been shut down. One hun-
dred and fifteen of these have been independent refiners. This has
been due to a number of factors. Many of the plants that shut
down have been inefficient, but those of us that are surviving today
have invested substantially to produce fuels needed in today's
market and to meet today's environmental requirements.

Refining profit margins over the last 2 years have been squeezed
by declining wholesale prices for finished products, primarily gaso-
line, and artificially high crude oil prices. Frequently, in six of the
last eight quarters, a barrel of finished product is selling for less
than a barrel of crude oil used to refine it.

I give you this background simply to point out that any proposal
which threatens to undercut our negative or our already miniscule
profit margins is a life-or-death issue for us. And any significant in-
crease in the existing petroleum feedstock tax falls into this catego-
ry.

We are different than the major integrated refiners, in that
unlike the majors, we cannot finance our refining losses out of our
crude oil production.

Currently, every barrel of crude oil is assessed a $.79-per-barrel,
Superfund petroleum tax at the refinery gate. While this may not
seem like much, the working assumption has been historically that
this would be passed on to a broad sector of consumers along with
other refining costs.

In fact, under today's market conditions, this is virtually impossi-
ble. We've been squeezed by low-cost imports, by competition for
market share, and by the crude-price, product differential I just de-
scribed. In effect, the crude, related cost cannot be passed on today;
nor do we see an opportunity to do it in the near future.

Last year, this committee and others considered various substan-
tial increases in the crude throughput tax. While we realize that
this is not the case in terms of the proposals that are in front of
you today, we also recognize that there are many complex issues
which you have to deal with in terms of funding Superfund. We
urge you not to fall back onto a major increase in a throughput tax
or, as was also considered in the House last year, a tax on refinery
intermediate streams. These could have had an impact of as much
as half a cent a gallon. Again, this may not seem like very much,
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but in an industry which measures its profits in fractions of a
penny a gallon, this could be devastating for us.

In short, we strongly urge you to move the Superfund funding to
a broad-based tax. A manufacturers' tax, such as that incorporated
in S. 957, would recognize this objective. It would also recognize the
reality that today's hazardous waste cleanup problems are not the
product of two industries-the chemical and the petroleum indus-
try-but of a broad sector of American industry from the corner
dry cleaner through to major manufacturing concerns.

I would like to add one additional perspective from the stand-
point of my own company on the wet-weight/dry-weight issue,
which has been considered so extensively this morning.

We operate primarily in California. California has had a wet-
weight tax for 3 years. It has resulted in enormous inequities on
industries such as ours which dispose of at times wastewater
streams that contain highly dilute concentrations of hazardous
waste. The California legislature, a year after it enacted its origi-
nal bill, had to come back and put in a series of amendments to
deal with these inequities. Inequities, in fact, are still there.

We believe that the approach suggested by Senator Bentsen in
his legislation of an alternative dry-weight/wet-weight basis, de-
pending on the realities of a particular disposal situation, is a
much more workable approach if the committee does decide to go
to a waste-end tax.

Thank you, Mr. Chairman.
[The prepared written statement of Mr. Eddy follows:]
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Statement of

CHARLES P. EDDY

On Behalf of

THE AMERICAN INDEPENDENT REFINERS ASSOCIATION

Regarding

THE REAUTHORIZATION OF SUPERFUND

Before the

SFNATE COMMITTEE ON FINANCE

April 26, 1985

1.:r. Chairman an .erbers of the Committee:

My name is Charles Eddy, and I am the Director of Govern-

ment and Reculatory Atfairs for Tosco Corporation of Santa

Monica, California. I ar testifying today on behalf of the

American Independent Refiners Association (AIRA). AIRA is the

only trade organization which speaks exclusively for indepen-

dent refiners, and it accounts for about one-third of the

nation's independent pe-troleum refining industry. lie appreci-

ate this opportunity to present our views to the Committee.

SUMMLAPY OF COMMENTS AND RECOMMENDATIONS

Generally, AIRA members recognize the need for Superfund

to pay for the cleanup of abandoned hazardous waste sites and

certain petroleum and chemical spills, and we support its

reauthorization. However, we are seriously concerned about the
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potential impact of any significant increase in the current

Superfund petroleum feedstock tax.

The Hazardous Substance Response Revenue Act of 1980 (94

Stat. 2797), more comonly known as the Superfund Tax Act ("the

Act"), imposed both a tax on crude oil ("petroleum tax," I.R.C.

S4611) and a tax on certain organic and inorganic chemicals,

including petrochemical feedstocks ("chemical tax," I.R.C.

§4661). Currently, every barrel of crude oil received at a

U.S. refinery is subject to a .79 cents per barrel petroleum

tax.

Various legislative proposals which are pending now or

have been considered by either the Senate or the House during

the last year would increase the petroleum tax many times. For

example, H.R. 5640, which was passed by the House last year,

would have increased the tax on petroleum to 7.86 cents per

barrel. AIRA members believe that any significant increase in

the petroleum feedstock tax would impose a disproportionate and

inequitable burden upon independent refiners as compared both

to the integrated international oil companies and to American

industry generally. Since the independent refining sector

already is facing serious financial difficulties, for some AIRA

members any significant increase in the petroleum tax burden

could be a critical blow.

AIRA recommends (1) that the petroleum tax be maintained

at its current level, (2) that the method by which the current

petroleum tax is imposed be amended in order to make it more

likely that the tax can be passed downstream and (3) that
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Congress enact an additional, broadbased tax, such as an excise

tax on all manufacturers and producers of tangible personal

property, the proceeds of which would be used for an expanded

Superfund.

11. INDEPENDENT REFINERS HAVE SERIOUS FINANCIAL PROBLEMS

The independent sector of the petroleum refining industry

today provides cveur one-fourth of the nation's petroleum

products. Historically, it has provided important innovations

and ].er served scrE product rM.rkets which are not served by the

ri6cor intcgrzted oil ccnl anies. Independent refiners, which

c.re the 1.|rnc.ry sup: !AeLrs of independent marketers and

retailers, facilitate competition at the pump by providing

consumers with a competitive alternative to the integrated

major oil companies.

Today, however, the contributions of the independent

refining sector arc seriously threatened. In recent years

indepcr.dent refm.neis, which, by definition, do not have sub-

stantial reserves of crude oil, have been facing severe fiian-

cial difficulties. Many independent refiners have incurred

substantial dibt in order to upgrade their facilities to meet

changing consumer demands and to comply with evolving environ-

mental regulations. Many also are making additional invest-

ments to comply with EPA's accelerated lead phasedown. No

matter how sophisticated the facilities of independent refiners

have become, however, most simply are not earning profits from

refining eperations.
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independent refiners, like other U.S. refiners, are faced

with rapidly increasing imports of gasoline and gasoline

blendstocks, negative profit margins in refining operations,

increases in export refining capacity offshore (particularly in

OPEC countries) and static gasoline demand in the United

States. These factors have caused the shutdown of efficient,

sophisticated refineries in this nation. Between January 1981

and January 1984, the U.S. refining industry permanently shut

down 107 refineries, representing about two million barrels per

day of capacity, and idled one million more barrels. Of these

refineries, 88 were independent. Since January 1, 1984, an

additional one million barrels per da of U.S. refining capa-

city has bepn closed down. This included 27 independents,

representing nearly 900,000 barrels. We are facing the poten-

tial loss of another one million barrels per day in the near-

term.

In six of the last eight quarters beginning in 1983, a

barrel of refined products has sold in the U.S. market for less

than the price of the barrel of crude oil used to make it.

This has resulted in negative profit margins for virtually all

U.S. refiners, despite the fact that U.S. domestic crude oil

posted and spot prices are now among the lowest in the Free

World. Over this period, the selling prices of refined product

imports into the U.S. market also have failed to recover the

posted and spot prices of crude oil in Free World markets.

Netback analysis reveals that almost all of the Free World's

refiners would have been experiencing negative margins in their
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operations on this basis. Yet foreign refiners have greatly

increased their exports to the U.S. market since 1981, while

our refineries have been closing down. Most of this increase

was in 1984 and the last two quarters of 1983.

Unlike the major oil companies, independent refiners

cannot finance operating losses, or investments to assure

complianc- with environmental regulations, through reserves of

crude oil. ThuE, independent refiners which are still in

business must recognize that each new proposal or development

which threatens to further undercut miniscule or negative

rargins is a >afc and death issue. For many AIRA members, any

significt,.t increase nr the Supcrfund petroleum feedstock tax

would inrced t,- such an issue.

\II. PFTP(I.Fl.N' TAX INC7PFASE WOU'D BE PARTICULARLY BURDENSOME
BECAUSE IT Foir Ph DIFFICULT TO PASS THROUGH

The original Superfund Tax Act was designed to impose the

tax burden on petroleum, petrochemical feedstocks and inorgan-

ics app-roximt.i' in proportion to the ratio of hazardous

w,:stes ger,drated frer each. The drafters, seeking an equitable

feE systet- w mt ninnir,] and widely diffused economic impact,

scuqt to tax the relatively few basic building blocks which

ultiroctely result in the generation of hazardous products and

wastes. The intent was not tc single out any one industry's

profits, but rather to create a tax which could be "evenly

passed alory tc all indutrial sectors which produce and

ccnsun'- h hazardous sub seances and generate hazardous wastes."
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S. Rept. No. 96-848 to accompany S. 1480, at 19-20, 96th Cong.

2d Sess. (1980).

In accordance with the Act's allocation system, the petro-

leum tax has generated 15 percent of the total fund from the

refining industry, reflecting the level of waste originally

projected to be generated by that industry. Time has shown

that this represents far more than the industry's fair share,

since EPA data suggest that refineries are generating less than

15 percent of the nation's hazardous waste.

The impact of the disproportionate tax burden, and the

potential impact of a petroleum tax increase, would be less

troublescrL if the tax were operating as the drafters had

expected. Excise taxes, generally, are expected to be passed

oi. downstream to a manufacturer's customers, and Congress

specifically intended that the original Superfund tax would be

passed on evenly, throughout the economy, so as not to weigh

too heavily upon any industry. However, actual experience

indicates that the tax burden is not being passed on evenly,

and that any increase in the petroleum tax would weigh particu-

larly heavily upon independent refiners because they probably

could not pass the increase on downstream.

The current petroleum marketplace conditions--including

strong downward price pressures to create market share and

inexpensive imported gasoline establishing the marginal

price--would make it difficult for independent refiners to pass

the additional Superfund crude u.l tax through to consumers.

And] because of their extremely tight margins, for some
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independent refiners the need to absorb ever, a fraction of a

uent of additional tax could be a fatal blow.

IV. A BROADBASFP TAX WOULD BE A FAIRER APPROACH

It has become cleoi that the total costs of cleaning up

the nation's abandoned hazardous waste sites will be

astronomica]--many times the currently authorized Superfund

levels. Thec pr 'bler sites are attributable not primarily to

curren-t practices of two major industries, but to the past

practices of virtutlly every segment of American business, from

the corner dry cleaner to the largest industrial plants.

AIRA'- renb1ers dc, r t GLccL t(e pamyrent cf thi petroleur tax at

its current levul. However, a tax qistrxbuted across a broad

crCss-sectiln cf Ajrerican industry should he considered seri-

ously by the Congress vs an alternative to any increase in the

current feedstock taxes.

Among the bro3dhasto tax approaches which AIRA's members

believe arc worthy of careful cor,sideration is a manufacturers

tax such as thait incorporated in S. 957, recently introduced by

Senatc.rs Pentser and W.Wallop. Such a tax, which would be

imp-,,osed at a viry low level on sales of all manufactured goods

and raw materials, wculd reflect the fact that hazardous

wastes, and the economic benefits related to past disposal

practices, are associated with the activities of the entire

manufacturing sector. The zax could be levied at such a low

rate that it would impose a dsprcpcrticnate burden o.r. no

particular industries, and it could be structured in such a way
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as to not place domestic goods at a disadvantage compared to

foreign goods.

The S. 957 manufacturers tax is only one of the pending

options for broadening the tax base. If additional time is

needed for evaluation of these various proposals, particularly

in light of the need to also increase general revenues, AIRA's

members urge that the current tax scheme simply be reauthorized

for some brief period. There is a danger that the apparent

simplicity of a substantial feedstock tax increase could make

it appear unduly attractive. It is critical that adequate time

be spent to.assure that an expanded Superfund does not result

in a crippling tax blow to any single industrial sector.

V. AN ALTERED COLLECTION METHOD COULD FACILITATE FEEDSTOCK

TAX PASSTHROUGH

Whatever the tax level, the system for collecting any

petroleum feedstock tax should be modified to facilitate

maximum passthrough to ultimate downstream purchasers. Indus-

try history suggests that petroleum taxes are more likely to be

passed through to downstream customers if the taxes are levied

upon refined petroleum products, with liability resting with

first purchasers, instead of being imposed upon refinery

feedstocks, as is the case with the current petroleum tax. One

way to modify current feedstock tax to encourage passthrough

would be to collect the tax by increasing and broadening the

existing excise tax on motor fuels.
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VI. ANY PROPOSAL TO IMPOSE A BTX TAX SHOULD BE REJECTED

In the refining process, the lighter and more active

benzene, toluene and xylene often are separated from the

refined streams as reformates and reblended into gasoline

during the final stages of production in order to achieve

desired octane levels. In 1983, the Internal Revenue Service

proposed regulations which would have treated these partially

processed hydrocarbon streams as "taxable chemicals" even

though they ultimately leave the refinery gate as gasoline

components and not as petrochemical feedstocks (48 Fed. Reg.

48839, October 21, 1963).

However, these regulations were not put into effect, and a

provision in the Deficit Reduction Act of 1984 amended the Act

to clarify that such an imposition of the chemical tax upon

interim refinery streams wculd be inconsistent with the intent

of Congress. In enacting that clarification, Congress refused

to alter significantly the tax balance and declined to permit

the Superfund feedstock tax burden to be shifted away from the

chemical industry to the petroleum industry. S. Rept. No.

96-169, Vol. I, at 760, 761, 98 Cong. 2d Sess. (April 2, 1984).

Under various legislative proposals which were introduced

last year, however, Congress would have reversed itself.

Various bills would have applied the chemical tax to streams of

benzene, toluene and xylene which are blended into gasoline

("BTX tax"). The impact of a BTX tax would be to greatly

magnify the disproportionate tax burden upon refiners, and

particularly upon independent and other domestic refiners.
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Although it appears that Congress has rejected the BTX tax,

AIRA members are sufficiently concerned about the impact of

such a tax that we wish to briefly address the problems which

would be raised if the approach were once again considered.

If a BTX tax were enacted, the burden of funding would be

drastically distorted. The refining industry could be called

upon to contribute several times that 15 percent, which, in

itsuQf, represents an expansive measure of the industry's fair

and proper share of the cc,st of cleaning up hazardous wastes.

The BTX ti,.: .ct onl would dispropc rtionately burden the

refining iz.6,stry, but also could result in varying econcn,ic

impacts anu substai.-cic ] competitive proLlert- among various

sectors within t,c industry. One critical problem is that, at

a tire when domestic refiners are struggling to meet the

grewing competition from foreign, often government-owned

refiners, the BTX tax would act as a subsidy for imports of

petroleum products. This is because, although importers would

contiruc to pay the petroleum. tax, the finished product they

import would not he subject to the chemical tax imposed on

interior streamb. The PTX tax would result in a substantial

incremental tax on domestic co.suline only. This tax differen-

ticil, during a pr-riod when mz.igins are extremely tight or

negative, could further undercut the competitive position of

many domestic companies.

Another inequitable aspect of a BTX tax would be that its

level would vry significantly frcm company to company, accord-

ing to a variety of factors with little relationship to the
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hazardous waste ultimately to be generated. Various refineries

produce and blend varying combinations of interim streams,

depending upon their feedstocks, their desired product slates

and the nature of their facilities. Finally, because opera-

tiois which produce and use BTX vary from day to day and

facility to facility, the BTX tax also wee+d-iyot---achieve the

goal of ease cf administration. It would not be simple to

measure and record varying BTX levels, nor to compute, report

and audit the PTX tax. A probable result would be uneven

applicaticr, of the tax and substar,tial controversy.

VII. THF SUERFUND TAX ::St'E IS CRITICAL TO INDEPENDENT

REFINERS

Many in the independent refining sector regard the equita-

ble resolution of the Superfund tax issue as a matter important

to their very survival. A reauthorization of Superfund without

full consideration of the equities involved and a reassessment

of the tax basis would be o mistake which some U.S. independent

refiners may not be able to survive.

The CHAIRMAN. Dr. Forney, if we were to have a waste-end tax,
how much do you think your industry would pay? What percentage
of it?

Dr. FORNEY. If there were a waste-end tax at the approximately
$300 million level that we have recommended, we believe that our
industry would pay somewhere between 40 and 60 percent of it.
Say half.

The CHAIRMAN. Second question. Let's assume we were to go to
the levels suggested by the Senate Environment and Public Works
Committee, $7.5 billion. Would you still suggest a waste-end tax
and some kind of a broad-based tax or should we have just a broad-
based tax? I'm assuming we are going to keep the feedstocks tax
roughly where it is. Would you recommend going to three taxes or
just two?

Dr. FORNEY. Senator, it's always very easy to take the "tax that
fellow behind the tree" attitude in something like this. But our in-
dustry, I think, has been fairly up front on this right from the
start. We are prepared to pay our part of thisthing. So it would be
our recommendation that there be a feedstock tax at the present
level, a dry-weight, waste-end tax, and then whatever was needed
beyond that that could not be gotten from general revenues and
from cost recovery should be handled by the broad-based tax.

The CHAIRMAN. Thank you. That was a very clear answer. I ap-
preciate it.

Senator Chafee.
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Senator CHAFEE. No questions.
The CHAIRMAN. Senator Mitchell.
Senator MITCHELL. Thank you.
Mr. Paul, in your written statement-and I believe you may

have mentioned it orally-you said there are good reasons to be-
lieve that the industry's-and they are referring to your industry, I
assume-contribution to alleged Superfund problems have been sig-nificantly exaggerated by the bias against mining-related sites in-
herent in EPA's hazardous ranking system.

Did you write that after the Environment Committee acted? Are
you aware of the action taken in that committee to address that
problem?

Mr. PAUL. The Mitre Model system?
Senator MITCHELL. Yes.
Mr. PAUL. We--
Senator MITCHELL. Let me just refer you to the committee report,

which is dated February 18, which in a new section 105(c) requires
the President not later than 12 months after the date of enactment
of these amendments to promulgate amendments to the hazardous
ranking system. The purpose is to assure to the maximum extent
feasible that the hazard ranking system accurately assesses the rel-
ative degree of risk to human health and environment posed by
sites and facilities subject to review.

That was done, I was under the impression, to accommodate the
concerns you have expressed. And I guess what I'm asking you now
is that, from your standpoint, inadequate? You don't want that
done?

Mr. PAUl.. No, no. We do want it done. The only point we are
making is that the mining industry has been at loggerheads with
the EPA for some time over this issue because of the nature of our
waste being very high in volume but low in toxicity and not being
considered that way in the past. And this simply is a statement-
that lack of consideration would be very dangerous for us. That's
one of the reasons why we are very concerned about the waste-end
tax. Because of the fact that we do have very high volumes, but
very low toxicity, and yet by court decisions and in interpretations
of EPA and the Bevill amendment determinations, which will be
coming down, we can see the time when these very high volumes
could be dragged in and it would disastrous for us.

Senator MITCHELL. But from your standpoint this is a desirable
way to proceed.

Mr. PAUL. Yes.
Senator MITCHELL. Now you said that you are opposed to a

waste-end tax.
Mr. PAUL. For the reasons I just stated. Yes, sir.
Senator MITCHELL. Right. In any form.
Mr. PAUL. In any form. We don't think it provides an adequate

and fair base-and I think you've heard a lot of testimony from
people who are much more directly affected today that there are
serious questions about the adequacy of the revenue; there are
questions about the fairness of it. We are concerned about the ex-
pansion of it to include such things as these very high volume, low
toxicity wastes. We think a waste-end tax doesn't provide the kind
of things that we need as far as an international business because
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you are not going to be able to provide a mechanism that will equi-
tably treat imports versus the cost that we domestic producers will
have to absorb. For those reasons and several others which I think
we go into in more detail in our written statement, yes, sir, we are
opposed to it.

Senator MITCHELL. Right. Thank you.
The CHAIRMAN. Senator Wallop.
Senator WALLOP. Mr. Chairman, I would make an observation on

the eve of our budget battle that I do not know where we would
find general revenues for any adventuresome funding mechanism
in all of this.

I think one observation that I would like to make-and I would
like Mr. Anthony to respond as well-is that the Bentsen-Wallop
proposal would seem from the perspective of most waste producers
to be the simplest and-do you do any exporting at all?

Mr. ANTHONY. Yes. About 10 percent of our business currently is
export. And that has declined over the last few years.

Senator WALLOP. One of the reasons why-and I think it was Dr.
Forney that made the original statement-is that it takes care of
one of the problems. That it's easy to rebate on &xport and easy to
assess on imports. Would that be of news to your small business?

Mr. ANTHONY. I think generally speaking not only with our
small businesses but with most small businesses we are not really
versed in the complexity of these details in the various acts. And so
that what we call specialized provisions are often overlooked by
small businesses just because of the lack of a staff to be fully
knowledgeable in all these regulations.

Senator WALLOP. It would appear to be worth taking a look at
from the perspective of all of you because I think that that is,
given the general state. of the mining industry, the general state of
the chemical industry, the refining industry and organic chemical
industry-it just seems to me that one new-thing you don't need is
a less competitive position abroad and a less competitive position
with imports. That would be the only comment that I would have.

I just do not believe that it's useful to think about general reve-
nues at this moment in time. I don't know where they would come
from in a budget battle of the type of which we are trying to
launch. I don't know if we would get launched.

The CHAIRMAN. This is not the season for increasing general rev-
enue expenditures.

Senator WALLOP. No, certainly not. Thank you, Mr. Chairman.
The CHAIRMAN. Senator Roth.
Senator ROTH. I totally agree with Senator Wallop on the general

revenues. We no longer have any revenues to share. So I think
whatever we decide on the level of funding will have to be raised
by the new legislation.

Dr. Forney, I would like, if I may, to ask you a couple of ques-
tions. I was concerned a few days when someone came up to me-
we were discussing Superfunds-and this particular Senator indi-
cated to me, well, he didn't see any problem with the chemical, pe-
trochemical, industry. That it was prosperous and there is no
reason they shouldn't pay the bill. That they can easily absorb it or
pass it off to the consumer.
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Now as I understand your testimony today, that is contrary to
the fact. The bloom off of the petrochemical industry no longer
exists. As a matter of fact, as I understand, you are entering a very
difficult competitive period. Is that true with both respect to bx-
ports and the American market?

Dr. FORNEY. I'd answer that in a couple of ways, Senator. At the
time the Superfund bill was passed originally in 1980 and as we
went into 1981, there were a number of us that had the concept
that the Superfund taxes would be passed on through the chain.
And as a matter of fact, some of the invoices we got in those very
early years had a separate line on it that said Superfund tax and
here it is.

We very, very quickly found out that that was not the real
world. The real world was the materials coming in from abroad
that just rendered completely inoperative the whole concept of
passing on that Superfund tax. And so the concept of raising the
Superfund tax or contemplating raising the Superfund tax just ren-
ders even more difficult the situation which has been very, very
bad for this industry in the last few years. You've heard testimony
here earlier today that Superfund taxes alone are not responsible
for the poor health of the petrochemical industry. That is true. The
petrochemical industry is badly depressed as a result of other fac-
tors-the strength of the dollar and the building of facilities in
Saudi Arabia and Canada and Mexico and so on. But nonetheless,
it is the straw on the camel's back.

We do have a number of petrochemical facilities in this country
that are worth saving. They can be world competitive in cost. We
don't want to do anything with Super fund that will render them
less competitive opposite their foreign competition.

We face the foreign competition three ways. We face it in this
country as they send things in here. We face it in their countries
as we export there. And we face it in third countries-Latin Amer-
ica and in the Far East. We face them in all three places.

Senator ROTH. Can you comment on the effect upon employment
in this country? What has happened in recent years within this in-
dustry and what do you anticipate will happen with respect to
jobs? -

Dr. FORNEY. The chemical industry as a whole is losing employ-
ment. It's forcing itself, in some cases, in constructive fashion to
become more efficient to meet the exigencies of the stronger dollar
that we are dealing with.

The petrochemical industry has lost several tens of thousands of
jobs during the period of time that Superfund was in effect. And
the downstream industries, several times that many.

What is at stake here within the petrochemical industry itself,
just the primary petrochemical industry, is something in the neigh-
borhood of 100,000 to 150,000 jobs. The downstream jobs that are at
stake are several times that.

Senator ROTH. One final question, Mr. Chairman.
Now it's my understanding that the chemical industry did have

some serious problems with the administration's waste-end tax-
treated wastewater due to the high rate of tax. Now the current
proposal of the administration is that tax has been reduced. Does
that take care of your problem?
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Dr. FORNEY. Senator, it improves the situation a great deal but it
does not solve it.

The administration proposal that was presented here yesterday
basically would intend to raise $600 million a year from a waste-
end tax. When you get right down to it, what they are attempting
to raise from the toxic waste themselves are about $300 million,
the same as the CMA proposal, and a proposal very similar to that
made by Senators Bentsen and Moynihan.

The other $300 million is from water. And I submit to you that it
is not environmentally sound or economically sound to attempt to
tax water as a means of raising funds for Superfund. We have no
objection whatever to taxing and to taxing actually at above the
administration rate the toxic component of the water. But the
thing I ask you to do is to not put us in a position where we are
attempting to manipulate the operation of our facilities-our deep
wells and our wastewater treatment plants-in order to get the op-
timum tax situation. We ought to do it in order to get the optimum
environmental situation.

Senator ROTH. Thank you very much, Dr. Forney.
The CHAIRMAN. Senator Mitchell.
Senator MITCHELL. Mr. Chairman, I was not going to get into this

line of questioning but in view of the comments made by Senator
Roth and Dr. Forney, whom I've met and we've had many discus-
sions on this, I would like to ask him to comment on a report by
EPA which appears at least in part to be inconsistent with the
thrust of the questioning and answers that you have had. You are
familiar with it, I know, Dr. Forney.

That is the question of the impact of the current tax on the in-
dustry, and then separately the relative state of the industry. Now
although chemical trade surpluses did occur between 1981 and 1983
according to the EPA study, and I now quote from the EPA study:

This reduction was small relative to the overall deterioration in U.S. trade bal-
ance. More important, the U.S. has not lost market share in world chemical exports
since the enactment of CERCLA. The U.S. has historically maintained a substantial
surplus in chemical trade that amounted to a record $12.1 billion in 1980 and then
has declined gradually each year to $9 billion in 1983. Despite this recent reduction,
the U.S. share of world chemical exports in 1983 was 17 percent, the highest in
more than 10 years.

Now I wonder if you would first'say whether or not these figures
in this EPA study are inaccurate or accurate. And after that, if you
would care to comment on them.

Dr. FORNEY. I can't speak to their accuracy because I haven't de-
rived them myself. But I do not necessarily disagree with them.

The basic distinction that must be made here is between the pe-
trochemical part of the chemical industry and the remaining part.
The chemical industry as a whole is not crying poor mouth. We
have done a lot of things in investments research and product and
process improvements over the years that have made our industry
by and large a very, very competitive one. And we intend to com-
pete throughout the world with our products.

The depressed sector, and the one that is most affected by Super-
fund, is this petrochemical sector. I believe if the EPA had ex-
tended their analysis to look not only at the loss in balance of
trade of the total chemical business but the loss in balance of trade
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of the petrochemical sector and what that had done to the total
percentage of U.S. participation in exports of petrochemically de-
rived material, I believe they might have reached a different opin-
ion.

Senator MITCHELL. Well, I would appreciate it if you would look
at that report and tell us afterward and in writing whether the
statements made in the EPA study are correct or incorrect.

[The information from Dr. Forney follows:]
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QD CC: Members of Senate
Finance Committee

E.I. DU PONT DE NEMOURS & COMPANY

WILMINGTON, DeLAWARE 19898

EXECUTIVE VICE PRESIDENT May 6, 1985

The Honorable George J. Mitchell
United States Senate
364 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Mitchell:

I appreciated the opportunity to testify before the
Finance Committee April 26 on behalf of the Chemical
Manufacturers Association. During my testimony you referred to
a recent EPA study which showed an increase in U.S. share of
worldwide chemical exports and asked whether this trend was
consistent with our position that CERCLA taxes harm U.S.
exports. I would like to expand on the information provided to
you at the hearing on this question.

Data in EPA's recent 301 report on CERCLA showed that
between 1980 and 1983, U.S. exports increased from 15% to 17% of
world chemical exports. This is not disputed. Data on which
the EPA analysis was based indicate that world chemical trade
declined 13% during the 1980-1983 period, while U.S. exports
declined 5%; thus, the U.S. share of world exports increased.
However, as shown in the report, the relatively strong U.S.
performance was largely attributable to strong gains in products
such as radioactive materials, medicinals and pharmaceuticals,
and pesticides and disinfectants. These are generally high
value added products and thus are less apt to be affected by
Superfund feedstock taxes.

Significantly, while U.S. exports declined only
modestly from 1980 to 1983, the 301 report shows that U.S.
imports of chemicals increased over 25% in the same period,
reflecting the strengthening dollar and the attraction of an
expanding U.S. market. The increases were distributed broadly
over the industry's segments including petrochemical-derived
materials, which showed a 70% increase in plastics and resins
and a 37% increase for organic chemicals. The net effect of a
small loss in export sales and a large increase in imports has
been the major reduction in the industry's positive balance of
trade I mentioned in my testimony. The EPA 301 report projects
that this trend will continue.
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A slightly different set of trade data from the
Department of Commerce, which includes 1984 data (not in the EPA
301 study), shows even more clearly that petrochemicals are
suffering more than the chemical industry as a whole from
international competition.

Chemical Industry Petrochemical

% Change 3980 vs. % Change 1980 vs.

1983 1984 1983 1984

Exports -7 +7 -14 -3

Imports +31 +69 +52 +107

Balance of trade -26 -24 -35 -39

Although petrochemical exports in these data have declined only
moderately, this performance has been achieved by meeting
foreign competition on a price basis. The competitive situation
has depressed profits severely and makes impossible the passing
on of CERCLA taxes. The recently completed Price Waterhouse
study of the pretax earnings of CERLCA-taxed petrochemicals
conclusively demonstrates the lack of profitability of these
products (see pp. 10 and 11 of my written statement).

We believe, therefore, that trends in world chemical
trade, particularly in petrochemicals, are fully supportive of
our position that CERCLA feedstock taxes should not be increased.

You also inquired about the inability to pay higher
feedstock taxes in the context of profitability statistics of
American corporations such as Du Pont opposite federal income
taxes paid. The point to be emphasized in this regard is that
the continuation and evaluation of any business within any
company is based on the performance of that individual business.
Consequently, overall corporate profitability and federal income
tax payments are not pertinent to the issue of taxes on feedstock
businesses.

I would be pleased if the hearing record could be
supplemented to reflect the data outlined above. Please let me
know if we can provide additional information.

Sincerely.

R. C. Forney

RCF:mjb
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E.I. ou PONT oE NEMOURS & COMPANY

WILMINGTON, DELAWARE 19898

EXECUTIVE VICE PRESIDENT

cc: Members of Senate Finance
Committee

May 15. 1985

The Honorable George J. Mitchell
United States Senate
364 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Mitchell:

During my testimony before the Finance Committee on
April 26 on behalf of CA. you cited a recent study by the Citizens
for Tax Justice (CTJ) which asserted that Du Pont paid no Federal
income taxes between 1981-1983. You asked why, in view of this.
Du Pont could not withstand increased CERCLA taxes. I would like to
respond to your question.

Du Pont did pay a Federal corporate income tax in each of
the years 1981-83 as shown by the following amounts from our tax
returns:

1982

$31.4 million

1983

$58.7 million

During 1981-83, Du Pont's total United States tax payments
(Federal. state and local), including the Federal income tax
payments above, were very substantial as shown below:

1981

$0.8 billion

1982

$1.0 billion

1983

$1.1 billion

These tax payments include Federal. state and local income taxes,
payroll taxes, property taxes, the "windfall profits" tax, the
CERCLA tax and U.S. and state gasoline and oil taxes.

Total worldwide tax payments for these years were:

1981

$2.1 billion

1982

$4.1 billion

1983

$4.4 billion

With regard to 1984, we estimate that Du Pont will pay
about $120 million in Federal income taxes, that total U.S. payments
will amount to about $1.2 billion and that the-worldwide figure will
be about $4.5 billion.

1981

$35 million
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By focusing on Federal income taxes alone, the CTJ Study
provides a highly distorted picture of true tax burden. As shown
above. Du Pont pays substantial taxes in the United States and our
worldwide taxes are very high. For income tax alone from 1981-1984.
the Company's worldwide effective tax rate ranges from 50% to 68%.

Beyond this, for a significant period during the three
years in the CTJ Study, including all of 1982. the economy was in
severe recession and domestic profits were abnormally low. U.S.
income taxes were, therefore, relatively low for these years.
Nevertheless, Du Pont continued tc invest heavily in plants and
equipment and research and development in the United States. This
gave rise to significant tax credits which Congress has made
available to encourage such activities, thus further reducing
Federal income taxes. In 1982. a year of extreme recession and very
low domestic earnings. Du Pont invested about $2.5 billion in plants
and equipment and over $800 million in research and development in
the United States. The tax credits generated by these investments
exceeded Du Pont's Federal income tax on its low domestic earnings.
Accordingly. these credits were "carried back" to previous years.
thus generating a refund of $231 million, a portion of the Federal
income taxes Du Pont had paid in those years.

With improved economic conditions. Du Pont's Federal income
taxes have increased as shown above. The most telling point.
however, is our total tax burden including income and other taxes.
During 1981-84. Du Pont has realized about $4.8 billion in after-tax
profits while our total taxes over this period have amounted to
about $15 billion.

This discussion of tax burden on Du Pont overall has little
relevance to the CERCLA feedstock tax, however. The feedstock tax
is largely paid by the U.S. primary petrochemical industry. This
sector has virtually no earnings on which to pay income tax.
Increasing the feedstock tax would only worsen this problem. And as
I stated in my testimony, each product or group of products must be
self-sustaining. Thus, whatever the profitability or effective tax
rates of the chemical business as a whole, companies such as Du Pont
cannot shift the effects of losses in petrochemicals to healthier
businesses.

I would be pleased if the hearing record could be
supplemented to reflect the data outlined above. Please let me know
if we can provide additional information.

Sincerely.

R. C. Forney
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Senator MITCHELL. Second, with respect to the financial condition
of the industry that's affected-as you know, Dr. Forney, there are
12 companies which have paid approximately 70 percent of the
feedstock taxes under the 1980 law. I have before me a table show-
ing the Federal-corporate income taxes paid by those 12 companies
in the 3-year period-1981 to 1983-and it indicates quite substan-
tial profits and in most cases, very low or negative taxes paid.

Your company, for example, in the period 1081 through 1983 re-
corded profits of, if I am reading this correctly, $2,591,000,000.00,
and paid no Federal income taxes. Indeed, it received a refund of
$132,000,000.00 for a Federal income tax rate of minus 5.1 percent.
I might add there are others that received proportionately substan-
tially larger refunds. But the effective rate overall paid for the 12
companies was extremely low on profits which were in many cases
substantial.

Is that consistent with the comments made regarding the condi-
tion of the industry as a result of the Superfund tax?

Dr. FORNEY. Senator, again we are talking about companies that
are involved in many, many businesses other than petrochemicals.
That includes my own and virtually all of those that are on the list
that you described.

The petrochemical part of their business, which is the part that
is taxed here, is depressed, very badly depressed. It's paying no
taxes because it has no earnings. The other parts of the business,
as I have said before, are not crying poor-mouth. The chemical in-
dustry is a moderately healthy industry, but we cannot compete in
the petrochemical business against companies that are operating
on a nonlevel plane versus us and able to ship their materials in
here without having been subjected to the Superfund taxes.

Senator MITCHELL. I guess my time is up.
The CHAIRMAN. Go ahead. Neither Senator Roth nor I have any

other questions, so why don't you finish up.
Senator MITCHELL. Well, I want to say that I have been deeply

involved in this, as you know, Dr. Forney. We have met on occa-
sions previously. And I believe that every single member, not only
of this committee and the Environment Committee but of the
Senate, wants very much to do what is right, and does not want to
impose any inappropriate burden upon a domestic industry, par-
ticularly one of the importance of yours.

And the problem is that it is very difficult in the view of the con-
flicting evidence to determine what is or is not an appropriate
burden. I completely respect your position and that is you want the
least possible burden on your industry. So does everyone else who
comes here. And for all of us, the definition of the public interest is
defined through the prism of our own personal interest. And I
don't for a minute question you.

We, however, must attempt to make an independent judgment.
We must attempt to define the public interest in a broader way
trying to evaluate what the different advantages and disadvantages
are. And it is a difficult thing to do in light of this conflicting evi-
dence. We will do our best. And I recognize the point that you are
making, but there is evidence, obviously, to the contrary and we
will have to take that into account.
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Dr. FORNEY. Well, you must, indeed, make a judgment of that
kind, Senator, but I would submit that if the Superfund bill were
reauthorized at the administration level of just over a billion dol-
lars a year and one were to say there were no general revenues,
and one were to discount the idea of cost recovery, which I think
would be a terrible mistake, but if one were to do that and to say
that one were going to have a bill of 300 feedstock, 300 waste-end
and the remaining from a broad based tax of the type that Sena-
tors Bentsen and Wallop described, the chemical industry would
still end up paying about half of those funds.

There is no "tax that fellow behind the tree" to a complete
extent in what we are recommending.

Senator MITCHELL. I'm well aware of that. And as you know, Sen-
ator Chafee and I have submitted a proposal which calls for a
broad based tax that would extend far beyond the industry. And
while it may not be the preferred broad based tax from your indus-
try's standpoint, it is, I'm certain, preferable to other alternatives.

P'it it really is a little distressing when you say the chemical in-
diutry isn't paying taxes because it's not making profits, but ac-
cording to these figures it isn't paying taxes even when it is
making profits.

Dr. FORNEY. The petrochemical industry is not paying taxes be-
cause it's not making--

The CHAIRMAN. As distinguished from the chemical industry, is
what you are saying.

Dr. FORNEY. Yes.
Senator ROTH. Mr. Chairman, I think that's a point that has to

be underscored. Dr. Forney, if I understand your testimony, you in
no way stated that the chemical industry as a whole was not doing
reasonably well.

Dr. FORNEY. That is correct.
Senator ROTH. It seems to me what's incumbent on Congress and

one of our major mistakes in the past is that we like to generalize
without looking at the specifics. And what you are talking about is
one part of the chemical industry, the petrochemical industry. One
of the reasons for your competitive problem, as I understand it, is
because of the low cost of gas and oil in the Middle East and else-
where which gives the competition a great competitive advantage.

In any event, just let me say for one that you have one problem
about maybe many large companies with profits not paying any
taxes. But that's not the purpose of the Superfund. The purpose of
the Superfund is to deal with a specific problem. And I join my col-
league from Maine in saying that we must have adequate funds
and it must be, I think, be funded by specific taxes and not from
general revenue. But it would be a serious mistake in my judgment
not to look at the plight of the specific industry which I think there
is considerable evidence to show is no longer in a position to pass it
on.

I would urge the Chemical Association to supply further informa-
tion to distinguish between the plight of the specific peL-cochermical
industry and the general industry as a whole.

Dr. FORNEY. We would be very glad to do that, Senator.
[The information from Dr. Forney follows:]
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cc: Members of Senate Finance
Committee

E.I. DU PONT DE NEMOURS & COMPANY

WILMINGTON. DELAWARE 19898

EXECUTIVE VICE PRESIDENT
May 2, 1985

The Honorable William V. Roth, Jr.
United States Senate
104 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Roth:

I appreciated the opportunity to testify before
the Finance Committee last Friday on behalf of the Chemical
Manufacturers Association. During my testimony, you requested
that information be provided to thc Committee which would
demonstrate the distressed condition of the petrochemical
sector of the chemical industry even though, overall, the
industry is doing reasonably well.

Considerable information on this issue is presented
on pages 7-10 of my written testimony. In addition, the at-
tached statement specifically demonstrates the serious plight
of the taxed petrochemical feedstocks. Earnings for these
products, which were reasonably good in 1981, the first year
of Superfund, plunged to a significantly negative position
in 1982 and 1983. Although we do nrt have industry-wide data
for 1984, there is no doubt that this trend continued and the
industry at mid-'85 is very depressed.

I would again like to make the point that in this
nation's economy, each product or group of products must be
self-sustaining. Those that are not must be discontinued.
It cannot be reasonably expected that any well managed busi-
ness can permit an unprofitable product to reduce the overall
competitiveness of the organization. Thus, even though many
of the companies that pay the petrochemical tax may achieve
a reasonable rate of return on other businesses, it cannot be
reasonably expected that such companies can shift the effects
of the losses in petrochemicals to more healthy businesses.

Sincerely,

R. C. Forney

RCF:pb
Attachment
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THE CHEMICAL INDUSTRY CANNOT AFFORD AN INCREASE
IN THE

CURRENT SUPERFUND (CERCLA) FEEDSTOCK TAX

CHA favors the reauthorization of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA),
but is of the opinion that the current targeted feedstock fee of
$307 million per year must not be increased. A very few manu-
facturers pay the vast majority of the feedstock tax which is
collected on 11 petrochemicals, 31 inorganic chemicals, and
petroleum. The petrochemical industry, which pays 65 percent
of the total feedstock taxes, is beset by worldwide overcapacity
and intense foreign competition. In recent years, these pressures
have very adversely affected the earnings of this sector.

In order to quantify the declining earnings of CERCLA-
taxed feedstocks, CMA recently requested Price Waterhouse to
survey 26 chemical manufacturers of those feedstocks. The pur-
pose of the survey was to measure the earnings from 1981 to 1983
of the taxed petrochemicals and inorganic feedstocks. The earn-
ings for these sectors were then compared with the overall
earnings from sales of all chemicals for those companies. The
26 companies were selected because, based on their published
capacities to produce the 42 taxed feedstocks, they pay the vast
majority of CERCLA taxes. The nine major taxed petrochemical
feedstocks and all 31 inorganic feedstocks are included in the
survey.

The data for petrochemicals demonstrate that increased
feedstock taxes would severely damage this segment of the industry.
The attached chart (Exhibit 1) shows that the operating profits
of this sector have declined significantly since CEPCLA taxes were
first collected in 1981. In fact, the earnings of the nine major
petrochemical feedstocks in both 1982 and 1983 were negative after
paying CERCLA taxes. Those respective losses were $187 million
and $100 million. This finding supports CMA's assertion that an
increase in the current level of feedstock taxes ($307 million
per year) could not be borne by this sector. Earnings for the
inorganic chemicals sector subject to CERCLA taxes have also been
steadily declining since 1981 (Exhibit 2).

While overall profits for the entire industry are better
than for petrochemicals, these profits cannot be used to support
petrochemical feedstock taxes. Individual chemical products must
be self-supporting and cannot rely on profitability from other
products. If a product or group of products consistently shows
financial losses, any company will be forced to eliminate those
operations. The result in this instance would be the closing of
petrochemical plants resulting in a loss of jobs and a shrinking
CERCLA tax base which will, in turn, lead to less, not more,
income for Superfund.
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EXHIBIT 2

A Comparison of Earnings to Sales Ratios of Chemical Companies
for

Their Overall Chemical Sales and Sales of Products Subject to CERCLA Taxes

1981 1982 1983
Pre-tax Chemical Pr,--tax Chemical Pre-tax Chemical

Earnings 3 Sales Earnings 3  Sales Earnings3  Sales
(mil $) (mii $) (mii l) (mil 1) (mil $) (mil $)

Overall Chemical Sales1

(Chemical & Engineering News)

Earnings to sales ratio (%)

Petrochemical sales subject
2

to CERCLA taxes

Earnings to sales ratio (M)
Inorganic chemical sales subject2

to CERCLA taxes

Earnings to sales ratio (M)

6038 82365

7.33

722 8649

8.35

415 3094

13.42

2386 72138

3.30

-91 8011

-1.14

227 3297

6.89

4418 73725

5.99

14 9194

0.15

220 3214

6.85

NOTE: 1Overall chemical sales are total chemical sales for the 26 companies who responded to a CMA survey
conducted by Price Waterhouse & Company as reported by Chemical & Engineering News, June 11, 1984.
The companies were selected because of their large volume of production of products subject to CERCLA
tax.
2Sales and earnings data are totals of the 26 companies responding to the CMA survey.

3
prior to CERCLA tax

0
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The CHAIRMAN. Any further questions?
Senator MITCHELL. No, Mr. Chairman.
Gentlemen, thank you very much.
The CHAIRMAN. Gentlemen, thank you very much. It was a most

helpful panel.
Now we will conclude with a panel of Donald Pirkle, Robert

Malone, Richard Bauer, Edward Taylor, John Vidmar, and Edward
Merrigan.

We'll wait just a minute, gentlemen, until the room clears out.
Gentlemen, as you are aware, this panel has been limited to 3

minutes apiece so that we can get more of you on. Every one of you
represents a very legitimate and specific interest here as opposed
to some of the more generic testimony you've heard. And your
statements, of course, will be in the record. You were very gener-
ous in having them in early so that, I had a chance to read them
last night and this morning.

We will start with Mr. Pirkle.

STATEMENT OF MR. DONALD S. PIRKLE, VICE PRESIDENT AND
GENERAL MANAGER OF THE INORGANIC CHEMICALS DEPART-
MENT, DOW CHEMICAL, ON BEHALF OF THE CHLORINE INSTI-
TUTE, NEW YORK
Mr. PIRKLE. Thank you, Mr. Chairman.
I'm Don Pirkle, vice president of Dow Chemical, U.S.A. And I'm

here today testifying on behalf of the Chlorine Institute, which is a
trade association of producers of chlorine and associated products.

Chlorine is the third largest producer of Superfund revenue. Our
members pay over 50 percent of the total feedstock taxes on inor-
ganic chemicals. The Chlorine Institute and its members support
the reauthorization of Superfund, and have testified to that effect
both in the House and in the Senate.

I wish to focus my remarks today on two important issues. First,
the economic impact of Superfund taxes on our industry. And,
second, the improper taxation of two products that we manufac-
ture.

Major increases in feedstock taxes will compound the economic
problems already faced by our industry. Growth in demand for our
products is flat. Our industry is running at 75 percent of capacity.
Since 1980, we have shut 12 plants down and have 6 more idle.
Over 2,000 workers have lost jobs, and we are experiencing major
increases in energy costs. We are also experiencing increasing
amounts of untaxed import and decreasing levels of taxed exports.

Recent Superfund proposals, if enacted, would dramatically
impact our industry. For example, S. 959 raises feedstock taxes
moderately on chlorine but increases the taxes tenfold on sodium
hydroxide and 24-fold on potassium hydroxide.

Our industry is at or below break-even today. And like many
other chemical producers, we simply cannot absorb additional tax-
ation. We strongly support funding Superfund at the $1 billion per
year level recommended by the EPA, holding the feedstock taxes at
their present level and expanding the tax base with a dry weight
waste disposal tax for land and deep well disposal, exempting
water treatment and incineration, similar to the bill proposed by
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Senators Moynihan and Bentsen, and/or a broad based value added
tax similar to the excise tax in S. 957.

We also recommend the removal of sodium hydroxide and potas-
sium hydroxide from the list of taxable feedstocks because they do
not meet the criteria acknowledged by the EPA for listing under
Superfund. Potassium hydroxide has never been found at any Su-
perfund site or other waste sites investigated by the EPA.

Sodium hydroxide has been found in only one NPL site out of
over 1,500.

If these products did appear, the EPA recognizes in conversations
we've had with them that they would contribute to the safety of
the site by neutralizing hazardous waste and by sealing some of the
clays that are used as liners beneath the sites.

In and of themselves these products do not pose a hazard to
public health. They are approved by the FDA for use in food addi-
tives and are frequently used to clean up streams of polluted
chemicals.

Thank you.
The CHAIRMAN. Thank you, sir.
[The prepared written statement of Mr. Pirkle follows:]
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1r. Chairman, Members of the Committee.

My name is Donald S. Pirkle, and I am Vice-President and

General Manager of the Inorganic Chemicals Department of Dow

Chemical USA. I am testifying today on behalf of the Chlorine

Institute, of which I am Vice-Chairman. The Chlorine Institute is

a 60-year old trade association composed of the producers,

packagers and distributors of chlor-alkali products. As many of

you know, chlorine is the third largest chemical revenue producer

for Superfund, and chlorine producers pay over one-half of the

total feedstock taxes on inorganic chemicals. Thus, the Chlorine

Institute is uniquely qualified to testify on the critical

Superfund financing and funding issues facing this Committee today.

My testimony today reflects the Chlorine Institute's primary

concerns with the Superfund program: the economic impact of the

program on the chlor-alkali industry, and the improper taxation of

caustic soda and caustic potash as feedstock chemicals. I have

appended to my testimony additional material detailing the

Institute's positions on other relevant Superfund issues.

ECONOMIC IMPACT OF SUPERFUND

The Chlorine Institute's position on the economic impact of

CERCLA can be briefly stated. Major increases in feedstock tax

rates will compound the economic pressures already faced by the

industry, and will further impede our ability to remain

competitive. Chlor-alkali production levels have remained

essentially static over the past few years. The prospect is not



545

much better for 1985. Growth in the industry is projected to be

less than the rate of increase in the Gross National Product. For

the past ten years, chlor-alkali producers have been running on

average at about 75% of capacity.

The number of plant shut downs and attendant unemployment are

significant. Since 1980, twelve plants have discontinued

operations, while another six have partially shut down, causing a

loss of approximately 2,000 jobs. Energy costs now account for as

much as 50 percent of a producer's total costs, another of the

external forces beyond the industry's control which cause the

economic pressures now plaguing the chlorine and caustic

manufacturers.

Although market competition usually determines the prices

charged for our products, we have recently been faced with

increasing imports of untaxed production from outside the United

States. For example, imports of chlorine derivatives have

increased significantly, but these products are not taxed and do

not have to make the price adjustments required of similar domestic

products. Additionally, U.S. producers have experienced a

reduction in the exports of caustic. As our domestic industry is

subjected to increased taxation, our products become uncompetitive

on the world market. The industry will face the additional burden

of product substitution as consumers turn to lower priced,

non-taxed goods. in this manner, supply and demand patterns are

disrupted on a worldwide basis.
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In the five years since the original Superfund was enacted,

the U.S. chlor-alkali industry has paid nearly $155 million in

feedstock taxes, or some $31 million a year. Assuming no growth in

the industry, legislation introduced last year in the House of

Representatives would have increased the tax bite on the industry

to over $178 million a year by 1990. k recent proposal in the

House of Representatives, H.R. 2022, would tax our industry at a

rate of $282.7 million annually by the end of the decade. Yet the

chlor-alkali industry has been in a virtual slump over the last 15

years, and the prospects are not good for complete recovery.

The entire basic chemical industry is subject to the economic

pressures I have enumerated. The industry as a whole cannot absorb

an inordinate increase in the feedstock tax rates. Fortunately,

there are several ways the inequitable Superfund burden now borne

by the industry can be resolved. The Chlorine Institute therefore

recommends that overall CERCLA spending be maintained at the $1

billion per year level EPA has testified will ensure an efficient,

productive Superfund program. A dry-weight waste disposal tax

assessed at a reasonable level would also help spread the burden.

Without endorsing any specific proposal, the Institute also

supports efforts to broaden the Superfund revenue base and generate

significant revenues for the program, utilizing methods such as a

corporate net receipts tax. And finally, as discussed below, the

Institute recommends that sodium hydroxide and potassium hydroxide

be removed from the list of feedstock chemicals.
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SODIUM HYDROXIDE AND POTASSIUM HYDROXIDE:

THE CASE FOR REMOVAL AS FEEDSTOCK CHEMICALS

Last year, during this Committee's hearings on the Superfund

financing provisions, Mr. Christian A. Hansen testified on behalf

of the Chlorine Institute. He detailed the Institute's opposition

to the listing of sodium hydroxide (caustic soda) and potassium

hydroxide (caustic potash) as feedstock chemicals. Since the

hearing last Fall, the Chlorine Institute has undertaken an

extensive review of the two chemicals, and our conclusion is once

again that these relatively non-toxic compounds do not belong on

the feedstock list.

In early March, 1985, EPA officials testified before the House

Subcommittee on Commerce, Transportation and Tourism that every

feedstock chemical has appeared at a National Priorities List site.

That is simply not the case. Potassium hydroxide has never

appeared at any site reviewed under the Hazard Ranking System, much

less the NPL. Interestingly enough, the Environmental Protection

Agency has on previous occassion admitted that caustic potash has

not been found at any site.

Similarly, sodium hydroxide has been found at only one NPL

site, which is now in the early stages of remedial action. The

proposed treatment at that site will be undertaken at the local

sewage treatment facility, requiring none of the advanced

technology sometimes associated with hazardous waste cleanup.

Recently, a group of our best industry scientists met with

officials of the Environmental Protection Agency to examine the
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reasons behind the continued inclusion of the caustics on the

feedstock list. Our conclusion (borne out by the EPA officials

present) is that the listing rationale for the caustics was based

on a review of the literature -- a textbook analysis that ignored

the realities of caustic production, use and disposal.

In addition to their near non-appearance at NPL sites, the

caustics are employed in the control of water and air borne

pollutants, and are approved by the Food and Drug Administration as

food additives. The compounds serve industry and the public in

such diverse ways as removing high sulphur levels in petroleum and

natural gas, paper pulp and cotton fabric manufacture. The

Superfund tax burden now imposed on the chlor-alkali industry can

be relieved to some extent by removing sodium hydroxide and

potassium hydroxide from the list of feedstock chemicals. We urge

the Committee to take this important step to more reasonably

balance the inherent inequities in the Superfund law.

SUMMARY

The Chlorine Institute desires a Superfund program that

adequately serves the public need for quick, comprehensive cleanup

of hazardous waste sites. At the same time, we desire a program

that recognizes the economic pressures now facing the industry and

the comparatively non-toxic nature of caustic soda and caustic

potash. A Superfund policy which promotes cleanup of waste sites

and encourages economic development in the basic chemicals industry

can be implemented. We in the chlor-alkali industry, and at the

Chlorine Institute, stand ready to assist the Committee in

achieving these goals.

Thank you for the opportunity to appear before the Committee

today. I will be happy to answer any questions you might have.
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SUMMARY OF TAX RATES
ESTABLISHED BY H.R. 1175 AND H.R. 2022

FOR CHLORINE, SODIUM HYDROXIDE AND POTASSIUM HYDROXIDEd

CHEMICAL H.R. 1775 H.R. 2022

(all five years) 1985-86 1987 1988 1989-90

CHLORINE $2.52 4.07 6.10 7.12 18.13

SODIUM
HYDROXIDE 2.33 3.76 5.64 6.58 7.52

POTASSIUM
HYDROXIDE 8.12 13.11 19.66 22.94 26.21

IMPACT OF SELECTED SUPERFUND LEGISLATION
ON THE CHLOR-ALKALI INDUSTRY

(On a worst-case, per year assessment, at highest possible rate).

CHEMICAL -.R. 5640 (1984) H.R. 1775 H.R. 2022

CHLORINE $ 86.441 mil. $ 26.794 mil. $ 192.765 mil.

SODIUM
HYDROXIDE $ 84.097 mil. $ 26.057 mil. $ 84.097 mil.

POTASSIUM
HYDROXIDE $ 5.897 mil. $ 1.827 mil. $ 5.897 mil.

TOTAL $ 176.435 mil. $ 54.677 mil. $ 282.759 mil.

Based on 1984 chlorine-caustic production levels.
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REMOVING CAUSTIC SODA AND CAUSTIC POTASH FROM
THE LIST OF FEEDSTOCK CHEMICALS:
THE CHLORINE INSTITUTE RATIONALE

The Chlorine Institute is the 60-year old trade association of

the chlor-alkali industry, which produces chlorine and its

co-product, caustic. Over the course of the past months, the

Institute has been actively seeking the removal of sodium hydroxide

(caustic soda) and potassium hydroxide (caustic potash) from the

list of taxable feedstock chemicals under the Comprehensive

Environmental Response, Compensation and Liability Act.

The Environmental Protection Agency (EPA) has identified three

major reasons for listing the hydroxides as feedstock chemicals.

An extensive review by our best industry scientists of the

scientific and practical realities of caustic use, however, refutes

EPA's reasoning on each and every point. Sodium hydroxide and

potassium hydroxide simply do not contribute to the Superfund

problem, and in fact are part of the Superfund solution.

A. The EPA Reasoning

The Environmental Protection Agency identified three major

reasons for listing sodium hydroxide and potassium hydroxide as

feedstock chemicals. The Agency's reasoning is as follows:

1) The hydroxides should be taxed because their chemical
derivatives are found at Superfund sites.

2) Sodium hydroxide and potassium hydroxide increase the
mobility of wastes at sites, and in particular increase the
permeability of clay liners often used at disposal sites.

3) The hydroxides themselves pose a direct contact threat at
Superfund sites.

The EPA rationale provided for the inclusion of these

chemicals on the taxable feedstock list is a textbook type analysis
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that simply bears no relation to the reality of the production, use

and disposal of these compounds. Consideration of the current

industrial practices involving these chemicals and the miniscule

amounts that are environmentally available must be added to EPA's

assessment to place these chemicals in proper perspective with

regard to any potential environmental harm.

In the pages which follow, the Chlorine Institute's response

to EPA's reasons for listing the hydroxides is detailed. As will

be seen, listing the hydroxides as feedstock chemicals has little

environmental basis in fact, and the Chlorine Institute urges

Congress to remove the caustics from the list of feedstock

chemicals.

B. The Chlorine Institute Rationale

1. The Hydroxides: General Characteristics

While it is basically true that both sodium hydroxide (NaQH)

and potassium hydroxide (KOH) are "caustic", and as such are

considered corrosive because of acute burns that may be inflicted

on human or animal tissue, it must be recognized that these

undesirable effects are due only to high concentrations of these

materials. In dilute form, these materials pose no danger. The

fact that the "reportable quantity" for releases or spills under

the Clean Water Act was set at 1000 pounds is recognition of the

reality that only high concentrations cause damage. The hydroxides

pose no insidious hazard to human or animal life; EPA agrees that

they are not carcinogens, mutagens, or teratogens. In fact, the
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Food and Drug Administration has even approved both compounds as

safe food additives.

The caustics are also important in pollution control. The

hydroxides are used to remove acidic materials from the

hydrocarbons and off-gasses, as well as wastewater treatment and pH

adjustment processes.

2. Sodium and potassium hydroxide derivatives do not

pose Superfund problems.

In support of this contention, the Agency states that sodium

hydroxide and potassium hydroxide are used in the production of

numerous chemicals found at HRS-scored sites. The Agency lists 24

so-called "derivatives" of NaOH and four "potential derivatives" of

KOH. Of the 24 chemicals or chemical categories supposedly derived

from caustic soda, approximately one-half involve use of caustic

soda in current industry production practices. For example, EPA

lists 1,1,1-Trichloroethane as a "derivative" of sodium hydroxide,

with appearances at some 116 HRS-scored sites. Although NaOH can

be used and was used at one time in the manufacture of

1,1,1-Trichloroethane, it no longer is used. We estimate that a

maximum of 120,000 short tones per year of caustic soda is used in

the production of the thirteen "derivatives"; that use represents

less than 1% of total caustic soda capacity.

The implication from EPA's derivatives list is that the

caustics are essential components in these manufactured products.

In many instances, however, if caustic is used at all, it is used

in an ancillary or dissipative use such as catalysis, caustic
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extraction, acid neutralization, pH control, or scrubbing of

off-gases. While sodium and potassium hydroxide may be used in the

manufacture of some of the listed substances, they are not retained

in the final products. In most cases, caustics are consumed, i.e.,

neutralized, or separated from the finaU. prQduct as common salt.

Thus, there is little relationship between the production and use

of a raw material and the generation and disposal of a hazardous

waste.

In summary, only 13 of 24 substances listed by EPA involve

sodium hydroxide in their production processes. Less than 1% of

total U.S. sodium hydroxide production capacity is used in these

processes. In many cases, other alkaline materials, including lime

and sodium carbonate which are naturally occurring minerals may be

substituted.

Less than 2% of potassium hydroxide production is associated

with the listed "derivatives." Potassium hydroxide production

volume is small, only 2% of sodium hydroxide production volume.

3. Sodium hydroxide and potassium hydroxide do not increase

the mobility of other waste constituents at sites

The EPA properly acknowledges that the presence of caustics

may facilitate reactions at disposal sites which have the potential

benefit of decreasing environmental harm from hazardous substances.

For example, the materials are significant in neutralizing acids,

precipitating metallic ions, and preventing the release of cyanide

gas bound in metallic cyanide compounds. It is much more desirable

to have a land disposal site in an alkaline condition rather than
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acidic. It is notable that EPA's toxicity test to demonstrate

leachate potential operates in an acidic environment, and it is

important to realize that the presence of caustics in Superfund

sites even in very small amounts is more likely due to their use as

an acid neutralizer than as disposed waste.

The Agency has focused, however, on the adverse effects which

tend to be comparatively remote and improbable under the ambient

pressure and temperature conditions and miniscule supposed amounts

found within landfills. Particular emphasis is given by the Agency

to the potential of caustics to make clay liners more permeable and

thus subject to greater leakage. In some instances caustics can

increase the permeability of certain clays by altering the physical

structure of amorphous constituents. _Research conducted by

personnel at the University of Texas and Montana State University,

however, suggests that just the opposite is a more likely case, and

exposure to hydroxides may actually assist in reducing the

permeability of certain clays, thus enhancing liner integrity.

Strong acid conditions have been found to increase the permeability

of clay because the clay contracted and the acid reaction with

carbonates disrupted the test bed. Caustic solutions greatly

reduced the test bed's permeability.

It is concluded that hydroxides do not pose a general threat

to landfill liners and may enhance their holding capability.

Because of their nature to render heavy metals insoluble and to

neutralize acids, hydroxides or alkaline materials in landfills

should be viewed positively.
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4. Sodium hydroxide and potassium hydroxide do not of
themselves pose problems at Superfund sites.

The Agency contends that the caustics pose a direct contact

threat when present.at hazardous waste sites. It is alleged that

NaOH has been detected at seven HRS-scored sites, including one

site on the National Priorities List (NPL). Although sodium ions

may be detected uniquely, it is a fact that the OH ion (the

hydroxyl ion) may originate from a variety of inorganic and organic

bases. EPA has supplied information indicating the minor problems

posed by the sodium hydroxide that has been found at these limited

sites. In fact, at the one site on the NPL containing NaOH,

treatment of the site will be through a municipal wastewater

treatment plant; no unique treatment method is required.

Additionally, EPA admits that potassium hydroxide has never been

detected at a hazardous waste site.

It cannot be denied that sodium hydroxide is a relatively

high-volume chemical; 1984 production was approximately 11.5

million tons. Potassium hydroxide, however, is produced in

considerably lower amounts; total 1984 production was only

approximately 225,000 tons. Significantly, both alkalies are

easily neutralized and pose little environmental threat. The

absence of CERCLA transportation accident claims attests to the

industry's stewardship in responsibly controlling the caustics.

To summarize, the hydroxides have not been uniquely identified

as significant pollutants or problems at Superfund sites. In

addition, industry stewardship has fully attended to transportation
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incidents and the expenditure of CERCLA funds for transport

dcident cleanup has not been required.

SUMMARY

The reasons presented by the Environmental Protection Agency

for listing sodium and potassium hydroxide as feedstock chemicals

are unrepresentative of the reality of production, use, and

disposal of these materials. The EPA reasoning might present the

impression that the caustics are a major environmental threat; are

extensively used to formulate fungicides, pesticides, and other

organic complexes commonly associated with pollutants; and are

responsible for a large part of the ills associated with Superfund

sites and should thus bear a large portion of the burden of

Superfund financing. The Chlorine Institute examination of the

facts does not support these impressions. Sodium hydroxide and

potassium hydroxide do not pose any significant threat --

environmental or numan -- at the quantities and concentrations at

which they are environmentally available. Therefore, the caustics

should not be taxed under Superfund as past or present contributors

to the problem. The Chlorine Institute urges Congress to take

action to remove sodium hydroxide and potassium hydroxide from the

list of feedstock chemicals.
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POSITION PAER
of the Chlorine Institute, Inc.

February 5, 1985

THE CHLORINE INSTITUTE, INC.

POSITION PAPER ON SUPERFUND REAUTHORIZATION

The 99th Congress must reauthorize the Comprehensive

Environmental Response, Compensation, and Liability Act

(CERCLA), or Superfund, this year. Chlorine producers, who

now constitute the third largest group of chemical taxpayers

to Superfund, are significantly affected by the provisions of

superfund and pending reauthorization legislation. By the

time the taxing authority of the current act expires, U.S.

chlor-alkali producers will have paid over $155 million in

feedatock taxes on chlorine and caustic alone, or more than

$85,000 daily. A major proposal considered by the 98th

Congress would have caused chlorine-caustic producers to pay

over a third of a million dollars a day--roughly four times

the current burden[

The U.S. chlor-alkali industry is in a depressed condi-

tion. Its share of world chlorine production which once was

two-thirds has diminished to less than one-third today.

Approximately 12 percent of U.S. chlorine production is

exported as derivatives, and competes in the world market

with untaxed materials. This competition effectively pre-

vents any pass-thcough of the feedstock taxes incurred by

U.S. producers. The industry is experiencing an acceleration



558

of tnese trends caused by such factors as significant energy

cost increases, the need tD absorb the heavy costs of pollu-

tion control and other environmental regulations, 3S well as

the development of competing overseas businesses. Uneconomic

operating rares--now still only about 70-75 percent of

chlorine nameplate capacity--have contributed to the discon-

ttnued operation of twelve plants since 1980. These closures

represented a loss of almost 4,000 tons per day chlorine

capacity and have created substantLal unemployment. Annua,

c~orlne production has experienced zero growth since 1980.

BAUTHORIZATION OF CURRENT LAW

The Chlorine Institute, Inc. is a trade association of

chlorine/caustic producers, and is uniquely qualified to

Comment on the critical Superfund reauthorization 4:sues.

The potential impact of this year's Superfund reeith,-ization

*may very well exacerbate an already depressed industry situa-

tion. Thus, a number of Superfund issues are of specific

concern to the Chlorine Institute.

The Chlorine Institute strongly supports the reauthori-

zation of-the Superfund program. All members of the

Institute recognize that cleanup of priority hazardous waste

sites must proceed rapidly and efficiently in order to elimi-

nate the potential dangers posed to health and the environ-

ment by the existence of these sites. The Superfund law
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snould be reauthorized as soon as practicable so that there

will be no loss in momentum in this vital clean-up program.

REAUTHORIZED SPENDING LEVEL

A Superfund reauthorization level which exceeds EPA's

stated annual needs could have the paradoxical effect of

retarding EPA's clean-up activity, not speeding them up

(testimony of EPA Administrator William Ruckelshaus, March

15, 1984). Overfunding would further deplete industry's

capital resources and retard reinvestment, modernization and

research. We believe that EPA should be provided with the

funds necessary to productively carry out its Superfund

mission for the next five years.

FUNDING MECHANISM

The current Superfund program is financed almost entirely

by a special industry tax. This tax, imposed on the-sale of

certain petroleum products, organic and inorganic chemicals,

is commonly referred to as the *feedstock" tax. As presently

designed and operated, the feedstock system results in an

inequitable tax burden on an extremely narrow segment of the

industry. Specifically, only a dozen companies are now

paying almost 70 percent of the Superfund tax. A more equi-

table apportionment of the tax burden is needed in which

everyone who is or has been part of the hazardous waste dis-

posal problem is part of the Superfund solution.
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We believe that one way to achieve a more equitable

allocation of the Superfund tax is by supplementing the

current funding approach with a "waste-end" approach which

taxes the types of hazardous waste which the Superfund pro-

gram is designed to clean up. The need for significant

feedstock tax increases could be reduced by the establishment

of a waste-end tax at reasonable levels.

Such a 'waste-end" tax should be designed to achieve

certain important objectives:

o To distribute fairly the tax burden of site cleanup
on,all hazardous wastr d'aposers;

o To -provide a direct eors, ii:c incentive to minimize
waste disposal practices that have resulted in
Supecfund sites; and

0 To encourage the use of alternative methods of
disposal, such as treatment and incineration,
rather than land disposal.

A reasonable "waste-end" tax on each dry weight ton of

hazardous waste received for land disposal or long-tarm sto-

rage would achieve these objectives. We therefore strongly

support enactment of such a tax.

TAXATION OF SODIUM HYDROXIDE AND POTASSIUM HYDROXIDE

Under current law, caustic soda (sodium hydroxide) and

caustic potash (potassium hydroxide) are subject to the

feedstock tax. We are convinced that these materials are not

the types of chemicals that were intended by the Congress to

be in the class of taxable feedstocks.
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Caustic soda and caustic potash do not contribute to the

hazardous waste problem. Among their many uses is the neu-

tralization of acids commonly found at hazardous waste sites.

The caustics are also important in air and water pollution

control systems, food processing, paper manufacture, cotton

cloth production, and household products. Neither compound

is on any list of suspected carcinogens, mutagens, or

teratogens, and, in fact, the Food and Drug Administration

has approved both compounds as safe food additives.

By taxing sodium hydroxide and potassium hydroxide as

feedstock materials, the very intent of Superfund is

defeated. Superfund was meant to protect the environment -

from hazardous wastes. Continuing to impose a tax on caustic

soda and caustic potash--environmentally beneficial chemicals--

ignores their contribution to the Nation. When applied to

caustic soda and caustic potash, the feedstock tax can only

be termed counterproductive. For these reasons, the Chlorine

Institute strongly recommends that these two caustics be

removed from the list of Superfund "feedstocko chemicals.

VICTIM'S COMPENSATION

In the 98th Congress, several "victim's compensation"

proposals were made. The proposed programs would have

provided payments to persons whose health may have been

affected by exposure to hazardous substances. A victim's

compensation program under Superfund would add a serious and
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enormously costly federal program to EPA's basic clean-up

mission and would divert needed funds from cleanup and control

programs. Furthermore, companies that did not create hazar-

dous waste problems in the past and therefore are not

responsible for injuries caused by hazardous substances will

face an additional economic burden under Superfund.

The Chlorine Institute believes that Congress should

carefully deliberate a victim's compensation proposal on its

own merits. Such legislation should not be linked to the

critical provisions of the Superfund's reauthorization

legislation.

SUMMARY

The Superfund reauthorization should create a program

that is more equitable, efficient, and attuned to the hazards

which created the need for the original legislation. The

Chlorine Institute endorses a reasonable spending level, the

enactment of a waste-end or similar tax, the removal of

caustic soda and caustic potash from the list of feedstock

chemicals, and the separate consideration of victim's compen-

sation legislation.

Questions on the Chlorine Institute's position on the

Superfund's legislation may be directed to Mr. Robert L.

Mitchell, Jr., President of the Institute, at (212)819-1677.

iS THE CHLORINE INSTITUTE. INC.
?0W 40TH STREET
NEW YORK N.Y. 10018

212 819-1677
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STATEMENT OF ROBERT A. MALONE, DIRECTOR OF ENVIRON.
MENTAL AFFAIRS, KENNECOTT CORP., SALT LAKE CITY, UT
The CHAIRMAN. Mr. Malone.
Mr. MALONE. Mr. Chairman, and members of the committee, my

name is Bob Malone. I'm director of environmental affairs for Ken-
necott.

We appreciate the opportunity to comment on this important
topic and request our written statement be made part of this
record.

Our statement focuses on the effects of Superfund options on the
international trade and competitiveness of the domestic copper in--
dustry. The facts presented argue strongly that the economic conse-
quences of any waste end or feedstock tax on the copper industry
would be adverse and substantial.

Our statement also highlights the fact that copper metal is envi-
ronmentally benign. And, in fact, is a vital strategic material and
essential to our industrialized economy.

In September of last year, Kennecott, which is the Nation's larg-
est copper producer, commented on Superfund before this commit-
tee. Since the time of that presentation, the economic situation of
the domestic industry has grown yet more critical. Last month, we
announced the indefinite suspension of operations of our Utah
Copper Division-the largest mining and smelting complex in the
United States, and one of the largest in the world. It's closure will
result in a total loss of employment of some 8,000.

And the impact is not only in just the State of Utah, but nation-
wide, 15 percent of the domestic supply of copper will be removed
from the market with the closure of this facility.

As my first chart indicates (table A-2 of written statement) the
domestic copper industry, which was once the largest, is now
deeply troubled. Since 1981, almost 50 percent of domestic mine
production has closed. And some experts feel that many of these
mines will not resume operation.

Employment in the industry has been cut in half. We now have
approximately 20,000 employees.

The aggregate losses since 1981 of the five major primary produc-
ers of copper in the United States is rapidly approaching $3 billion.

Our second chart looks at the net balance in trade. (See fig. 1 of
written statement.) We see copper imports rising substantially as
copper exports remain stagnant. In fact, exports are decreasing. In
1975, we had a net copper trade surplus of some $50 million. The
Commerce Department now projects a copper trade deficit in -1985
in excess of $700 million.

It's not just the primary copper producers who are suffering. Our
next chart shows that the copper and brass fabricating industry
also is suffering from the imports (see fig. 3 of written statement).
This industry employs over 100,000 and has faced as much as 100-
percent increase in imports in a 1-year period.

In summary, and in view of the above facts, we would strongly
urge Congress to recognize the inability of the domestic copper in-
dustry to absorb any future feedstock or waste-end taxes under the
Superfund Program.

[The prepared written statement of Mr. Malone follows:]
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STATEMENT OF KENNECOTT
BEFORE THE

SENATE FINANCE COMMITTEE
ON

SUPERFUND REAUTHORIZATION

Robert A. Malone
Director, Environmental Affairs

26 April 1985

Introduction

Mr. Chairman and members of the Committee, my name is Robert Malone. I am
Director of Environmental Affairs for Kennecott.

Kennecott appreciates the opportunity to comment on this important topic. Our
statement focuses on the effects of Superfund options on the international trade and
competitiveness of the domestic copper industry. The facts presented in this statement
argue strongly that the economic consequences of potential Superfund feedstock and
waste-end taxes on the copper industry would be adverse and substantial. In addition,
there are important environmental reasons why the copper industry should not be subject
to Superfurd taxes, which are addressed briefly in the appendix to this document.

Recent Developments

Kennecott, the nation's largest copper producer, commented on Superfund before
this Committee in September of last year. Since the time of this presentation, the
economic situation of the domestic copper industry has grown yet more critical. In
March of this year, for example, Kennecott announced the indefinite suspension of
operations at its Utah facilities -- one of the largest in the world -- an action that idled a
total of nearly 8,000 workers. Table A-I at the end of this statement presents a brief
chronology of major events in the copper industry since 1982 with emphasis on the
activities of Kennecott. It is grim and discouraging reading; the chronicle of a once

mighty but now imperiled domestic industry struggling for survival. Notwithstanding
these developments, however, we are confident that, over time, the industry can become
fully competitive and rebound successfully. But, we do not have an unlimited capacity to
absorb punishing losses, and that is why we need your cooperation now. Our specific
recommendations are given at the end of this statement. Relevant background and the
reasons supporting these recommendations are given next.

Copper; A Vital Metal

Copper is a vital industrial material, essential to any industrialized economy. Key
industrial sectors which use copper include building construction (e.g., plumbing, brass
fittings, water heaters, wire), electrical and electronic products (e.g., wiring, power
cables, motors, generators), industrial machinery and equipment (e.g., valves and fittings,

-I-
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pumps, air conditioning), consumer and general products (e.g., washing machines, refri-
gerators) and transportation (e.g., auto radiators, cable harnesses, starter motors, ship
propellors).

Copper also has many national defense applications. In unalloyed form it is used as a
conductor in all communication and control systems, and advanced weapon systems.
Copper and brass are used in all forms of military transportation systems and for
cartridge and shell cases and other ammunition components. Because of its military
importance, copper is classified as a strategic and critical commodity. Moreover, it is
designated cs one of four "controlled materials" (others are steel, aluminum, and nickel
alloys) whose central management has been essential to post mobilization efforts, and
figures prominently in the Defense Priorities and Allocation System.

It is important to note that the United States has abundant reserves and resources of
copper, ranking second only to Chile in the Western World. Unlike the situation with
many other metals, total self-sufficiency in copper is a viable policy option for the
United States.

gper is Enviroinentally Benign

Copper metal is environmentally benign. Copper is widely used in applications that
involve human contact or expusure, such as jewelry, coinage, cooking utensils, water
pipes, etc. Indeed, copper is an essential element for humans.

The International Mcket

Copper is a price-sensitive international commodity produced in several countries of
the world. Major producers of primary copper include Chile, USSR, United States,
Canada, Zambia, Zaire, Poland, Peru, Philippines and Australia. Much of the copper pro-
duced in the developing countries is exported to the industrialized countries for further
treatment (smelting, refining) or fabrication and use. There are important exchanges
(e.g., the London Metal Exchange (LME) and the New York Commodity Exchange
(COMEX)) that establish a world pricing structure reflecting the world balance between
supply and demand. Domestic prices, therefore, cannot be set unilaterally by U.S. pro-
ducers (e.g., increased to cover Superfund tax burdens) without risk of losing market
share.

Copper is imported to the United States in a variety of forms including ore concen-
trates (for subsequent smelting and refining), blister (for subsequent refining), refined
(for fabrication), semi-fabricated shapes, copper scrap and as "contained copper" in
finished products. The export trade balance is highly sensitive to relative production
costs and prices.

The Present Situation Of The Dormestic Com"er Industry

As noted above, the U.S. copper industry, once the world's largest, is now deeply
troubled. Relevant statistics include:

'Federal Register, Vol. 49, No. 147, Monday, July 30, 1984, pp. 30412-30444.
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* Approximately 40 - 50% of domestic copper mines are closed, as shown
in Table A-2, and it is doubtful that many hill ever reopen.

* The workforce in the copper mining, smelting and refining sector has
dropped more than 50% to a present level of about 20,000 down from
44,000 in 1979.

* The 5 major domestic primary copper producers have lust an estimated
$3 billion dollars between 1981 and the present. Losses at Kennecott
alone have exceeded $500 million over this same period. Kennecott is
currently losing $15 million per month.

" Beginning in 1982, the U.S. economy has emerged from a painful reces-
sion. Domestic copper demand has likewise recovered, but a strong U.S.
dollar and overproduction from partially subsidized and government-
owned producers in the Third World has kept prices close to depression
era leyels in real terms. As a recent Commerce Department survey
notes,

"During the first 8 months of 1984, COMEX prices
averaged 63.2 cents a pound, down 16 percent from the
similar 1983 period and 4 percent below the average 1982
price, a year of deep recession. Although prices recovered
slightly late in the year, they remained relatively de-
pressed. In real terms, 1984 copper prices were at their
lowest levels in 50 years. Because U.S. producers, for
competitive reasons, base their prices directly or indirectly
in COMEX, they were forced to reduce prices during
1984. U.S. producer prices averaged about 67 cents a
pound in 1984, down 12 percent from rhe previous year and
down about 34 percent from the average price of $1.01
attained in 1980. Throughout the year, domestic and world
copper prices reacted only to bearish supply factors and
ignored numerous positive developments such as improved
demand, (especially in the United States), conflicts in
Central America and the Middle East, and political unrest
in some foreign producing countries. Such factors hove, in
the past, tended to support prices."

* The world oversupply of copper (exacerbated by non price-responsive
decisions by Third World producers) coupled with the significant in-
crease in U.S. demand, caused foreign producers to seek outlets in the
United States. Refined copper imports which, as recently as 1979, were
only bout 10% of domestic consumption, surged to 26% in 1983 and,
according to Commerce Department projections will reach 35.5% in
1989.- In 1984, eleven domestic copper producers filed G petition

2U.S. Department of Commerce, International Trade Administration, 1985 U.S. Industrial
Outlook 1985, pp. Z0-1.

31bid, p. 20-1.



567

before the United States International Trade Commission (USITC),
under Section 201 of the Trade Act of 1974, alleging that refined and
blister copper imports were causing significant injury and requesting
quotas to be imposed. The USITC, in an unanimous decision, found that
imports were a substantial cause of serious injury to the domestic
industry. USITC recommended further that quotas or tariffs were on
appropriate remedy. Although President Reagan chose not to act on
these recommendations for other reasons, the USITC finding of injury
was not disputed. Copper imports, exports and balance-of-trade data
are given in Figure I. As can be seen, trade deficits in refined copper
have greatly increased since 1975.

0 Likewise, domestic copper and brass fabricators have experienced
sharply increased competition from imports. Imports of copper mill
products in 1984 averaged nearly 39% more than those in 1983, while
copper alloy imports, including brass mill products, were up 47% over
this some period.* Figure 2 shows the percentage increase for the
various copper and brass mill products. For some of these products,
1984 imports were nearly twice 1983 levels. This year, copper and brass
fabricators have filed a series of "anti-dumping" and "countervailing
duty" petitions before the USITC, a move which reflects their growing
concern over the trade balance in copper fabricated products.

* The domestic copper industry has responded with a vigorous program of
rationalization and modernization. By closing unprofitable mines and
implementing cost saving measures the domestic industry has lowered
production costs by 18% between 1981 and 1984, according to estimates
ma, by the U.S. Bureau of Mines. Kennecott's cost reductions have
been even more dramatic. Impressive as these gains ore, they have not
been sufficient to offset the precipitous decline in copper prices during
this same period, nor prevent further curtailments in domestic opera-
tions.

While some analysts point out that the "fundamentals" (i.e., di mand/suppry balance,
inrventory/consumption ratios) point in the direction of a recovery for the world copper
industry (and, indeed, prices have increased slightly- in the past month), others believe
that the outlook for the domestic industry is for a continued struggle. The Department
of Commerce most recently noted,

"The prospects for the domestic copper-producing industry are
negative. U.S. producers have been adversely affected by the events of the
past few years, especially by the effects of low price levels. These producers
have incurred substantial losses, and have been forced to increase their debt
burdens. In addition, domestic producers will continue to face costly
environmental regulations and competition from foreign producers, whose
production policies, at times, tend to ignore weak market conditions. In the

4 Data from the Copper and Brass Fabricators Council, Washington, D.C., February 6,
1985.
5U.S. Department of Commerce, International Trade Administration, 1985 U.S. Industrial
Outlook 1985, pp. 20-3.
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absence of a significant and sustained increase in price, total production
could fall about 15 percent, and primary production could decline about 28
percent by 1989. It is likely that domestic producers will permanently close
their highest cost facilities and concentrate their cost reduction efforts at
their most efficient operations. Imports are expected to increase signifi-
cantly and could account for more than 35 percent of consumption by the end
of the decade. "

Three clear points emerge from the above.

* The very survival of this strategically vital domestic industry is at
stake. The United States has moved from an historical position of over
"W-self-sufficiency in copper to one of progressively greater import
dependence -- a situation not brought about by a lack of natural
resources, but rather from a failure of policy.

* Both primary producers and fabricators are facing intense foreign com-
petition and the balance of trade has deteriorated alarmingly in recent
years.

0 Any additional economic burden that would result from imposition of
Superfund feedstock, or worse, waste-end taxes, would be counterpro-
ductive. Funds badly needed for further modernization to improve the
industry's competitiveness would be diverted, and the decline of a vital
industry will be hastened.

Copper And Superfund: The Present Situation

In 1980 when Superfund was enacted, Congress. considered whether copper metal
should be taxed under Superfund. After a careful review of the available evidence, Con-
gress rejected such a tax as inappropriate for non-toxic copper metal, and instead placed
a feedstock tax on three potentially hazardous copper compounds (i.e., cuFric oxide,
cupric sulfate, and cuprous oxide) which ore only produced in small quantities (less than
1%) relative to copper metal. These chemicals are not a byproduct of primary copper
production, but rather manufactured by a distinct industry.

Adverse Developments

As the time for reauthorization of Superfund draws near, there are three develop-
ments which could adversely alter the present situation:

* Last year's House legislative bill (i.e., HR 56140 which passed the House
in August, 1984 and which may be reintroduced in this Session) added
copper metal to the list of taxable feedstocks to raise additional
revenue without addressing the economic impacts on the industry --
despite Congress' earlier findings against taxing copper metal -- and at
tax rates that would cost the industry more than $375 million over a
five year period. Two House bills in this legislative session -- HR 1775
(Representative Moore) and HR 2022 sponsored by Representative
Sikorski -- using the feedstock list from H.R. 5640 call for copper metal
to be taxed as a feedstock.
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0 Some Senate legislative proposals have been offered that would impose
waste-end taxes which, depending upon the bill and its subsequent inter-
pretation, could cost the domestic copper industry from $37.5 million to
$102.2 million over a five year period. This may not reflect Congres-
sional intent, as mining wastes are exempted in each of these bills.
Nonetheless, EPA has proposed a "reinterpretation" of the Mining Waste
Exclusion which would reclassify certain srgelter/refinery wastes and,
thus, make them subject to Superfund taxes.

* EPA has completed a series of so-called "Section 301" studies that
erroneously conclude that copper metal is eligible for Superfund tax-
ation based on the mere presence of copper at Superfund sites (without
regard to its mobility/toxicity/hazard), consider waste-end taxes which
could cost the industry from $172.5 million to $545 million over a five
year period, and finally conclude falsely that the impacts of these taxes
would be "slight". In response to sharp questioning, EPA conceded that
their "Section 301" studies did not reflect "current realit es," but this
admission is buried in the fine print of a hearing transcript."

Depending upon the specific option and its subsequent interpretation, Superfund taxes
could range as high as nearly 5 cents/pound of copper. Consequently, feedstock and
waste-end toxes could significantly harm the U.S. balance of trade in both refined copper
and fabricated copper products.

Why Feedstock Taxes Would Harm Competitiveness and The Bo-arce of Trade

Feedstock taxes, if imposed, would upply to domestic refined copper production and
imports of refined copper. Such taxes would increase Pe differential between the U.S.
copper price and that prevailing on the world market, creating a two-tier market for
refined copper. Domestic copper and refined copper imports to the United States would
trade at one price, while refined copper in th.- world market would trade at a different,
and lower price. Given this two-tier price structure, offshore copper fabricators could
purchase copper at the lower world price, transform it to copper products that would
enter the United States free of any feedstock taxes (e.g., copper tube, wire, semifabri-
cated and fabricated products, and in alloyed forms (e.g., brass mill products, etc.) and
thus enjoy lower costs in a business where competitive advantage is figured in pennies
per pound.

649 FR 42132, October 22, 1984.

71ndeed, an analysis of a soil sample from the grounds of the Capitol contained copper at
3.1 times the mean level, and 10.1 times the median value of copper analyzed at NPL
sites! The point here is that copper levels at NPL sites are hardly appropriate to justify
Superfund expenditures.
8 Unedited Hearing Transcript, 21 March 1985, before the House Subcommittee on
Commerce, Transportation, and Tourism, lines 1016 to 1045, pages 43-44.
9 A differential exists at present, which only reflects- transportation costs to the United
States, and a sina! iariff.



572

The National Electrical Manufacturers Association (NEMA), testifying in opposition
to the petition before the International Trade Commission by primary copper producers
in 1984 to provide a quota or tariff on refined and blister copper -- an action that would
have created 3 similar two-tier structure -- offered the following comments.

"A two-tiered price for copper of this sort -- even if it were only as
much as a few cents per pound -- would have serious adverse conse-
quences for the fabricating segment of the U.S. copper industry. U.S.
producers of copper wire and cable and brass account for over per-
cent of the refined copper consumed in the United States. For these
companies -- many of whom might be called metal converters as
accurately as metal fbbricators -- copper is overwhelmingly the largest
cost element. Copper accounts, on average, for about fifty percent of
the value of many high volume fabricated copper products (e.g., building
wire and magnet wire). The percentage of value-added represented bycopper can run as hi h as 70 percent for some brass products Xe4.
copper plumbing tube). Under a two-tiered world price structure, these
fabricators would be forced to purchase their chief input at a higher
price than their foreign competitors. Given that operating margins are
already too low to absorb additional cost increases, the inevitable result
is that U.S. copper fabricators would lose market share to foreign fobri-
cators. Foreign sellers of refined copper could not absorb the tariff
without engaging in dumping, or lowering their prices worldwide by the
amount of the U.S. tariff, an unrealistic assumption. The price gap
could only be closed by sufficient imports of fabricated copper products
to drive down the demand for, and therefore the price of, domestic
refined copper." (Emphasis added)

In an earlier submission, NEMA argued strogly that a two-tier price structure would
change dramatically the effective rates of protection afforded various fab iated copper
products and upset the carefully crafted tariff structure on these products.'

None of these phenomena, incidentally, were considered by the model used by EPA
for its ralysis of the effects of copper feedstock taxes. As noted in the 301(aXIXH/i)
report,

"Because the framework is a partial equilibrium model, it estimates
effects on the copper industry, for example, without allowing for
changes in other sectors of the economy ... In addition, the framework
does not estimate effects on downstream markets."

IOWolff, Alan W., et al. "Memorandum in Opposition to Impart Relief" submitted to the
Trade Policy Staff Committee, Unwrought Copper, Investigation No. TA-201-52, July 26,
1984, pp. Set seq.

I IWolff, Alan W., et al., "Remedy Brief on Behalf of the National Electrical
Manufacturers Associatio-n (NEMA)," before the United States lnt&national Trade
Commission, Unwrought Copper, Investigation No. TA-201-52, June 18, 1984, pp. 18 et
seq.

12 Office of Solid Waste and Emergency Response, USEPA, Im_.pct of Taxing Coppr
Lead, Zinc Oxide, Fertilizer Feedstocks, Cool-Derived Substances_, and Recycled Metals,
CERCLA Section 30I(aX IXHI/) Studies December 1984, pp. 3-4.
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This amplified model was used because EPA chose to limit its contractual support
work and justified by the glib assertion that . . . "legislative histories . . . appear to
indicate that most concern has been expressed over potential first-order effects on
metals themselves."

The quantitative effects of this omission are not known with precision. However,
NEMA estimated that the potential effects of a 5 cents per pound differential between
the COMEX price and the world price (such as would occur from a tariff or a combina-
tion of feedstock and waste-end taxes) "would result in at least a 2 1.7 percent increase in
fabricated copper imports over the level of the first quarter of 1984 ... that volume of
increased imports would cost U.S. foricators $182.9 million in lost sales, and 4,573 jobs
would be lost in copper fabricating."" To a first approximation, these effects ought to
vary linearly with price differential, so, for example, even a 2 cent per pound effective
tax would be expected to have a downstream impact of approximately 40% of that cited
above. All these impacts ore in addition to those on primary copper producers.

If domestic fabricators are injured and effectively lose market share to foreign pro-
ducers, then so too do producers of primary copper, since the domestic fabricators are
their customers.

Why Waste-End Taxes Would Harm Competitiveness and The Balance of Trade

Unlike feedstock taxes which would be levied on both domestic production and
imports, waste-end taxes would apply only to domestic production. This tax would place
domestic producers at on unfair and significant disadvantage relative to foreign
competitors:

a Primary copper producers would be placed at an unfair competitive dis-
advantage relative to foreign producers in both the domesiic and
foreign markets since there is no way the wastes of foreign producers
would be taxed. They would face the dilemma of either absorbing the
tax (and thus increasing their operating losses) or losing moiket share.
Refined copper exports, averaging 105,000 metric to.- in 1983 and 1984
according to U.S. Commerce Department dita, would decrease and
imports would increase if a waste-end tax were imposed.

* Copper fabricators would not escape these effects, because wastes are
also generated and disposed in the fabricating process, on which taxes
would have to be paid. The trade balance in fabricated products would

13The ICF report, on which the EPA study is based (ICF Incorporated, "Analysis of
Substances Exempt From CERCLA Tax Pursuant to 301(a)(l)()(H) and Analysis of a Tax
on Coal-Derived Substances and Recycled Metals Pursuant to 301(aXl)(I)," Washington,
D.C., November 1983, p. 5 - 3), noted " . . . to analyze potential effects on downstream
products would require a comprehensive econometric model beyond the scope of this
project." While such economy in government spending is otherwise commendable, these
results may have major adverse effects on the copper industry.

14 Wolff, Alan W., et al. "Memorandum in Opposition to Import Relief," submitted to the
Trade Policy Staff Committee, Unwrought Copper, investigationn No. TA-20l-52, July 26,
1984, pp. 5 et seq.
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likewise be adversely affected since wastes generated in the production
of foreign fabricated products would similarly be untaxed.

Waste-end taxes could prove extremely costly. In the domestic primary copper industry,
for example, nearly 600 tons of rock, ore, and other material are handled to produce one
ton of refined copper. Unlike other industries, even modest taxes per ton of waste trans-
late to large taxes on a unit product basis. Moreover, these taxes might not be entirely
under the control of Congress. EPA could, merely by reinterpreting or reclassifying
wastes as hazardous (as has already been proposed for certain smelter/refinery wastes),
effectively alter the tax burden on the industry without congressional review. Waste-end
taxes have other disadvantages as well, as shown in Table 1. For all these reasons,
Kennecott is strongly opposed to waste-end taxes.

The "Section 301" Studies

As the above remarks indicate, the overall economic impact of possible Superfund
taxes on the copper industry could be severe. This assessment is markedly at variance
with the conclusions reached by EPA in its studies of Superfund taxation options and
their impacts on the primary copper industry.

There are important conceptual and methodological flaws in the EPA analysis which
invalidate the EPA conclusion that the impacts of these taxes would be "slight." With
respect to EPA's economic analysis, the most egregious errors are:

" The analysis in the EPA reports considers feedstock taxes only, even
though waste-end taxes are also proposed and EPA is planning to rein-
terpret the mining waste exclusion for certain smelter/refinery
wastes. Consequently the analysis significantly understates the total
tax burden on the domestic copper industry.

* EPA's economic analysis uses an overly simplified model which makes
unrealistic assumptions (e.g., a perfectly competitive industry), employs
out-of-date values for important economic variables (e.g., demand and
supply elasticities) and neglects entirely the effects on downstream
industries.

No useful conclusions can be drawn from the EPA analysis. Moreover, this view is not
ours alone. The U.S. Department of Inte Aor, Bureau of Mines was unusually blunt in its
criticism of the EPA report, noting that "there are many serious shortcomings in the
EPA economic analysis and, therefore, the findings cannot be accepted." Specific short-
comings of the economic analysis noted by the Bureau of Mines include many of those
noted above, and, additionally:

* The EPA analysis assumed that there is no co-production of copper, lead
or zinc. In fact co-production needs to be considered since the tax on
one substance will affect the production and economics of its co-
product.

I5 U.S. Deportment of the Interior, Bureau of Mines, "Comments on EPA Final Report of
December 1984 Required Under Sections 301(aXIXH) and (I) of the Comprehensive
Environmental Response Compensation and Liability Act of 1980," January 1985, p. 6.
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TABLE I.
MAJOR DISADVANTAGES OF A

WASTE-END TAX IN THE SUPERFUND CONTEXT

QASSFICATION BRIEF DESCRIPTION

INEQUITABLE I. It would create an unfair economic advantage favoring imported products
(untaxed by this scheme) over domestic equivalents (subject to the tax).

2. Absent some *degree-of-risk" provision that would attempt to rank the
relative toxicity of different waste-streams, the tax would be unfair to
producers of high volume, low t-xicity wastes, The quantification of degrees
of risk may present an odninistratively infeasible task.

UNRELIABLE 3. GAO studies of stole-implemented waste-end taxes hove indicated that states
(I) have not collected the revenues that were anticipated and (2) have not
determined if the tax achieved its objective of encouraging More desirable
waste manogement practices.

4. Those firms with economically viabte technological alternatives to reduce
waste volumes will do so - and while this may achieve a desirable social goal
it does not produce consistent funding. There is thus a tension among
objectives. As GAO noted, there ore "conflicting objectives inherent in many
waste-end tax systems. The more successful the tax is in achieving its
objective of encouraging more desirable waste management practices the less
successful the tax will be in raising needed revenue."

PERVERSE S. It may encourage illicit waste disposal and inlentional uider-reporting of
INCENTIVES waste generation rates.

POTENTIAL FOR 6. Establishing statutory tax rates on categories of waste without regard to
ECONOMIC product value or economic impai.ts may create severe and unanticipated
DISLOCATION economic dislocations.

ADMINISTRATIVE 7. The 1980 Senate Corrmittee report on CERCLA observed that for fewer
DIFFICULTIES IN companies (1,000) would be sublec to feecstock taxes compared to a possible
IMPLEMENTATION 260,000 waste generators who might be covered under a waste-eud tax.

8. The objective of simplicity suggests that RCRA and CERCLA should not be
intermingled. Such a procedure could impede the flinctioning: of both. RCRA
already has in place a satisfactory system of regulations and incentives to
reduce anid control present and future waste generation. CERCLA should be
utilized as it was intended -- to provide fast, efficie-t, and cost-effective
cleanup of abandoned sites.

UNEVALUATED 9. There has been no comprehensive assessment of the economic impact of
waste-end taxes across varying industries. Absent such analysis, there is not
a sufficient basis for rational decision-mrking.

10. Waste generation rates per unit of useful product vary tremendously among
industries. Any across-the-board tax rate is liely to have vo,%tly different
(and presently unknown) effects on the respective industries.

II. With respect to the non-ferrous mining and metals industry, waste-end taxes
in the amounts proposed in earlier bills .ould reach truly extroordinary
proportions.
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0 The EPA report, using pre-1970 data, failed to recognize the major
changes in the structure of the world copper industry that have
occurred in the past decade. These changes include the emergence of
foreign government-owned producers, development of substitutes for
copper, the dramatic rise in energy costs and changes in the cost struc-
ture of the industry. Collectively these factors oct to increase the eco-
nomic impact of Superfund taxes on the copper industry.

* The EPA report fails to recognize the current crisis in the industry. As
USBM stated "The revenue losses under the various tax rates . . .
(considered in the report) .. . are not trivial for those U.S. copper firms
presently facing major financial difficulties and for firms in the other
industries as well. More specifically, the impact of a two and three
percent excise tax on value is quite significant for the domestic copper
industry where profits have been negative for the last four years, and
especially if there ore expectations of higher tax levels in the future."

* USBM added: "Taxing the metals and exempting the recycled metals
could create a situation in which imported primary metals could
possibly flow into the United States untaxed by being characterized as
recycled metals. Moreover, a tax applicable on secondary production
would only be effective if both secondary refined metal and the content
of secondary alloy metal were taxed. Furthermore, recycled metals are
used extensively by the chemical sectors where the hazardous waste or
toxic problems exist."

In aggregate, USBM noted no fewer than ten significant flaws in the economic analysis
alone. Numerous errors in the technical an-environmental sections of the "Section 301"
reports were also noted by the Bureau of Mines. These flawed4PA reports simply cannot
furnish a useful foundation for development of rational policies.

Kenneootts Recommendat ion

Kennecott strongly urges that Congress not impose either feedstock or waste-end
taxes on copper or other environmentally benign metals. With respect to copper, these
taxes cannot be justified on environmental grounds, and imposition of these taxes would
exacerbate the already significant trade and competitiveness problems facing the
industry. We cannot pass on or absorb these taxes and believe that it is unwise public
policy to place additional burdens on the copper industry.
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APPENDIX
COPPER, SLNERFUND, AND NPL SITES

Introduction

The EPA "Section 301" studies are directed to consider "(A)n exemption from or an
increase in the substances or the amount of taxes imposed by section 4661 of the Internal
Revenue Code of 1954 for copper . . . , based upon the expenditure experience of the
Response Trust Fund."

These studies suggest that copper metal is an appropriate substance for taxation,
based on (i) copper's reported or assumed presence at approximately 9% of the NPL sites,
(ii) laboratory results on soil and water samples for 73 case studies (assumed to be
equivalent NPL sites) showing copper present above detectable limits and (iii) presence
of copper at I site where remedial action has been taken. Importantly, the EPA stated
"The exact number of sites represented by these samples cannot be known." However,
using a scoring system based on the frequency of occurrence of various compounds at
these NPL sites, the studies calculate that copper's "appropriate" contribution to Fund
revenues is 0.67% of the total, equivalent to a $4.25/ton feedstock tax based upon
assumed Fund revenues of $1 billion annually.

It is Kennecott's position that there are significant logical and scientific flaws in
these analyses which render the conclusions invalid. Some of the more egregious errors
are highlighted below.

Kennecott Analysis

" Many of the "Section 301" study conclusions are based on the frequency
of occurrence of copper at NPL sites, used as a surrogate for "the expen-
diture experience of the Fund." In other words, it is assumed that the
mere presence of a substance at levels above analytically detectable
limits occasions or will occasion remedial action. There is no
consideration of concentration, exposure, or toxicity relationships - all
key variables necessary for a rational assessment. Thus, if, for example,
both copper and dioxin were the only substances present at a site above
detectable limits, copper is assigned a 50% contribution-to-site cleanup
costs. This assumption both is naive and unwarranted.

* The detectable limit of copper in soil is approximately 0.1 parts per
million (ppm). The copper content in the earth's crust averages between
4 to 90 ppm, dependent upon the type of soil or rock (see following
table), so it is likely that most, if not all, NPL sites will contain some
copper -- but so too would Yellowstone Park, the Grand Canyon, etc.

* With respect to the reported analytical data:

There is no consideration of whether a given sample represented a-
sample of the actual waste material, a sample of contaminated ground
water or surface water, or natural background conditions, etc., in the use
of these data for definition of copper's contribution to the Fund. Indeed,
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in EPA's own Section 301 studies: "Caution should be taken in
interpreting these findings, however, as information on the sampling
procedures, types and locations of samples relative to drinking water
supplies are not available." (Emphasis added)

The 1979, EPA Water Quality Criteria concluded that copper in water
was ,ion-teratogenic, non-mutagenic, and non-carcinogenic. Also, the
Agency pointed out that ". . . there is much more likelihood of a copper
deficiency occurring than of a toxicity developing with current dietary
and environmental situations." EPA concluded that the drinking water
standard of 1.0 mg/liter (1.0 ppm) was " . . . below any maximum hazard
level, even for special groups at risk." (Emphasis added) The maximum
level was established for taste considerations and not for any health
reason.

Of the 800 water samples collected and with 718 analyzed for the 73
cases in this study (unknown nurnber of sites but EPA assumed to be
essentially equivalent to 73 sites), EPA reported:

- 102 samples (14.2%) were below the detectable limit of 0.001 ppm.

- 410 samples (57.1% of total) are below 1/20 of the maximum con-
centration limit (MCL) set by EPA for copper in water.

-- 687 samples (95.7% of total) are below 1/2 of the MCL set by EPA
for copper in water.

Soil sample data from the same sites (page 2-17) indicate:

- 12 of 320 (3.8%) were below the detectable limit.

- 166 samples (5 1.9%) were below 8.9 ppm copper content.

- The arithmetic mean was reported as 29.3 ppm, not including those
samples below the detection limit which if included would reduce
the mean concentration.

-- The following data on copper concentration in various rocks and
soils are furnished to lend perspective to the NPL sites data:



TABLE Z.
RANGE AND AVERAGE COPPER CONTENT IN VARIOUS ROCKS

Copper Content (ppm)

* Rock Type

Igneovs rocks:

Ultramofic

Bisoltic & gobbroic
Andesitic

Granitic

Sedimentary rocks:

Limestones.

Sandstones

'Shales & clays

Sois
Phosphorites
Coals

Reported Range

30-160

5-30

10-20
18-120
2-100

0-40'
2-40

Source: Cox, et al., 1973; "Copper", in D. A. Brobst and W.
Mineral ResourcsTUSGPO), pp. 163-190.

Avera e

"15

90
35

15

4
(?) 10

45

30
15

P. Pratt ,(editors), U.S..
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1 I mentioned in a footnote in th' main text, a "grab sample" of soil from the"
Capitol hod copper levels far in excess of the majority of the NPL sites

t/

United States Bureau of Mines Comments

As noted in the.main-text, the Bureau of Mines has completed en analysis of the
"Section 301" studieI. Their cdnlusions generally parallel thosb above.

With respect to the adequacy of the EPA data bank, the Bureau, of Mines
com m ented as follows, ....

'Because of a Very limited and poor data base 'on the expenditure experience
of the Fund wilh respect to copper and lead metal and zinc oxide, the EPA
conclusions drawn from such data are suspect. The EPA data base cannot be
used to determine the following critical components of a comprehensive Fund
experience study, which was called for in the Act:

(a) whether copper metal, zinc oxide and associated substances were
present at the 538 NPL sites at toxic levels. Though an attempt was
mode to estimate the toxicity level for'lead and 5 associated substances
using National Interim Drinking Water'Standards, no.Such criteria were
applied to copper or zinc oxide; and

(b) the proportional shares of post and future site cleanup costs, if any,
that are directly attributable to contamination by the production
activities involving lead metal, copper metal, and zinc oxide, derivative
compounds of these metals, and other possible contaminants."

Moreover, the Bureau of Mines commented on the analysis and interpretation of the EPA
data,

"The readermust be presented with more information than 'copper, lead and
zinc are among the most frequently detected substances at NPL sites and
adjoining environmental media.' -Additionally, inferring the possible presence
of activities related to metals or their compounds by descriptions of waste
sites and types of waste is tenuous for many reasons including the difficulty
of determining whether the metals present were primary, products or
byproducts of other metal production such as gold. Additionally, lead and
copper are common substances found in soil, including waste sites. Their
presence, therefore, does not prove anything about the industrial source of
the metal. Lastly, the assumption that post experience. can be used to
forecast the future is not necessarily true given the nature of the substances
being analyzed.

Given a maximum 4 yeor study time-fr6me, a data base related to Fund
experience should have -been developed to adequately estimate the
incremental cost contributions to each selected site of each possible.
contaminant, when uppliable. Unfortunately, neither the site frequency
data, whether defined boadly 'or more narrowly, appear to have been
collected with this study ir- mind."

The Bureau of Mines noted th t the EPA study did not differentiate between the Fund
experience of copper, lead, an zinc oxide. Pooling of site data for these three metals
ignores the fact that,

"(I) the toxicity contributions of copper and zinc may significantly differ
from that of lead; and

(2) copper and zinc and related compounds were found for less often'than
lead in the 538 NPL sites. Copper and zinc and related compouods have been
detected at only 9 and 14 percent, respectively, of the 538 updated NPL sites
as compared to 30 percent for lead. Copper was not reported at the 4 sites in
which remedial actions have been taken for which data are available and in
only I of the 35 approved immediate and planned removals involving copper,

!Irihlfnhrinrr
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TABLE A- I ft
SELECTED CHRONOLOGY OF EVENTS IN THE DOMESTIC COPPER

INDUSTRY WITH EMPHASIS ON 3ENNECOT" _

1962
January Major work force reductions and-mine closures occur throughout

the industry.

Kerinecott announces it lost $59 million for the last sib months of
1981 -- profits of other copper companies fall dramatically.

February First Kennecott work force reducticac.qor&-et Utah Copper
Division, one of the world's largest copper operations.

March 575 positions eliminated throughout Kennecott.

Labor reductions begin at other Kennecott operations.

May -- -4ennecott's Arizona and New Mexico-mines curtail all operations
except dump leaching and precipitating.

June Copper prices on the Commodity Exchange (COMEX) drop to four-
year low of 63.70¢, later in the month drop a* low as 54.15¢ a
pound.

White Pine smelter and refinery in Michigan closed.

July Kennecott's Utah operations continue work force reductions; now
operating at full capacity with 2,0QO fewer workers.

All.Kennecott salaried employees take 10% pay cut (for one full
year) and are asked to give up two weeks of vocation during 198 .

August Magma closes its Superior Division in Arizona.

September Kennecott's New Mexico facility begins shakedown of new
concentrator; smelter modification project approved.

U. S. copper industry now operating at 66% of capacity.

November Kennecott closes Tintic Division at Eureka, Utah.

December Kennecott's 1982 losses total $187 million.

Chile overtakes the United States as the leading producer of mined
copper in the Weste-n World.
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"TABLE A-I.
SELECTED CHRONOLOGY OF EVENTS IN rilE DOMESTIC COPPER

INDUSTRY WITH EMPHASIS O1S KENNECOTT
(continued)

1983

January Kennecott Refining trims prod, tion rates.

Kennecott loses $188.5 million in 1982. Other copper producers
also announce big lossesl Anaconda, $332 "million; Phelps Dodge,
"$74.3 million; Asarco, $38.7 million.

February Copper prices gradually improve, topping 75¢ a pound mark on the
-" jMEX.

March Ozark Lead shuts down on indefinite basis after union rejects wage
and benefit reduction package.

Additional 76 salaried positions trimmed from Kennecoti's
headquarters.

Kennecott and unions agree to begin early negotiations on new
copper contract.

April Kennecott sells Tintic Division.

Agreement reached on economic package for new labor contract.

May Kennecott President Frank Joklik advocates tighter lending
standards for foreign project loant; lqter incorporated as
amendment of the'lnternationol Financial Stability Act.

June Kennecott's headquarters payroll reduced by 80 positions.

Kennecott Baltimore refinery shuts down refining and anode
casting operations; only rod casting continues.

Kennecott's Nevada Smelter shuts down on an indefinite basis, due
to lack of available concentrates.

July Kennecbtt, unions settle local issues; new three-year contract
reached without work stoppage for the first time in almost 30
years.

August Kennecott's Arizona mine resumes mining and concentrating
operations; concentrates sold to Asarco rather than running
smelter.

-Copper prices hit 1983 low at 65'80 a pound on the COMEX.October
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TABLE A-I.
SELECTED CHRONOLOGY OF EVENTS IN THE DOMESTIC COPPER

INDUSTRY WITH EMPHASIS ON KENNECOTT
(continued)

1984

January . Kennecott joins with other domestic copper producers seeking
relief from foreign imp-orts by filing International Trade
Commission petition.

Kennecott reduces outputot the B ingham (Utah) mine by 13%, and
announces a $91 million loss for 1983.

February Kennecott's Utah Copper Division and headquarters reduce another
500 positions.

Phelps Dodge loses $63.5 million in 1983; Duval loses $3.9 million;
Magma reports loss of $28A4 million; Asarco reports $58.5 million
profit. . .- . . .

May Kennecott requests reopening of labor contracts; Inspiration and
Magma follow Kennec9 tts lead.

June Kennecott announces it will. trim production by 2/3 and lay off
2,000 workers at Utah Copper Division unless labor costs can be
reduced.

July Unions decline to negotiate reductions in labor costs; UCD
production cut and work force reduced by 1,800.

Copper prices drop to 57.70f a pound on the COMEX.

September President Reagan rejects ITC's recommendation for aid to the
- domestic copper industry.

Arco announces one-time $785 million write-down of Anaconda
assets.

Kernecott's Chino, New Mexico operation begins change over to
new smelting process.

October Kennecott reports third quarter loss of $41 milliofi; bringing nine-
month 1984 losses to $106 million.

Omnibus Trade Bill incIluding a rider urging the Administration to
negotiate with foreign copper producers passed by Congress and
signed by the President.

December Further reductions in fringe benefits announced for salaried
employees of Kennecott.

0

I I



TABLE A-I.
SELECTED CHRONOLOGY OF EVENTS IN THE DOMESTIC COPPER

INDUSTRY WITH E -PHASIS ON KENNECOTT
- (continued)

December Asarco announces major cuts In heodquaters staff.

(continued)

Copper prices drop to the 55-56 range on the COMEX.

Kennecott, unions bgree to meet in Albuquerque beginning January
14, 1985, to discuss ways of reducing operating costs.

* Phelps Dodge closes Morenci smelter.

Kennecott reduces work force at the Utah Copper Division by 100
employees effective January 6.

Echo Bay takes over Copper Range, future of White Pine operations
doubtful.

Standard Oil of Indiana announces plan to a spin-off the metals,
industrial minerals, and coal operations of its AMOCO Minerals,
subsidiary. Labor cost-cutting talks collapse.

Phelps Dodge enters intq a lelter of intent with Sumitomo for the
possible sale of "a significant minority interest" in the Morenci
copper miningproperty.

Phelps Dodge and Asarco announce $269 million and $306 million
losses respectively for 1984.

Senator Pete Domenici and Representative Morris Udall introduce
complimentary bills called the "Notionxl Copper Policy Act of,,
1985" designed to bring voluntary production restraint negotiations
with foreign copper-producing countries -- no action to date on this
bill.

Senators Domenici and Garn introduced a resolution to terminate
the Compensatory Financing Facility of the IMP.

Asarco permanently halts smelting operations at its Tacoma,

Washington, .smelter.

Phelps Dodge suspends operations at its Ajo Arizona, smelter.

Kennecott announces the indefinite suspension of operations at its
Utah facilities - one of the world's largest. Nearly 8,000 in total
have been laid off at this facility.

Slight rise in COMEX prices.

Congressman Kolbe introduces'Domenici/Garn resolution in the
House.

January

February

March

Apr il

I
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TABLE A-2.
DOMESTIC COPPER MIES CURRENLY CLOSED OR CURTAILED

*Property

Carr Fork

Esperanza

Mineral Park

Christmas -

Continental

Ray

Copper Flat

Superior

WI-Pine
. Bluebird

Pima
Twin Buttes

Berkley
* Sacaton

Utah

Ajo

Silver Bell

Owner
Tons/Yea SteDo
CC9 DC Shut Down

AnQc&6da .7zK,O00
Duval 20,000

Duval 15,000

Inspiration 10,000

Sharon Steel 20,000-

Kennecott 40,00

Quintano• 15,000

-Magma 30,000

Copper Range 45,000

Ranchers . 7,000.

Cyprus 43,000

Anomax - 110,000
Anaconda 80,000

Asarco 20,000

Kennecott 180,000
Phelps Dodge 38,000

Asarco 20,000

Dec. 1981

.. Dec. 1981
Dec. 1981
Jan. 1982

Jand' 1982

Apr. 1982

Jul. 1982

... Aug. 1983

Oct. 1982

Oct. 1982

Oct. 1982

Feb. 1983
" Jul. 1983'

Mar. 1984

Mar. 1985

Aug. 1984
Aug. 1984

718,000

I

TOTAL
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STATEMENT OF RICHARD H. BAUER, VICE PRESIDENT, EASTERN . -

ALLOYS, MAYBROOK, NY AND-MEMBER OF THE WASHINGTON
CONFERENCE FOR ZINC, INC., WASHINGTON, DC
The CHAIRMAN. Next we will'take Mr. Bauer.
Mr. BAUER. Thank you, Mr. Chairman.
I am Richard H. Bauer, vice president of Eastern Alloys in May-

brook, NY -and a member of the Washington Conference- for Zinc,
with its offices at 900.17th Street NW, suite 504, in Washington,
DC.

The Washington Conference for Zinc was established in May
1984 as a result of a-meeting in Washington on the Superfund re-
authorization legislation. Over 250 zinc companies, including
United States and foreign producers, independent alloyers, diecast-
ers, hot dip galvanizers and other suppliers of zinc participate in
the activities of the conference.

The Washington Conference for Zinc is testifying today to re-
spectfully request that the Finance Committee continue to exclude
zinc from the Superfund taxinig formula.

Zinc is -a critical and versatile mineral, ranking fourth in metal
production follQwing steel, copper, and aluminum. th zinc indus-
try exerts worldwide influence in mining, smelting and trade. The
zinc industry operations consist- of mining, smelting, alloying, die
casting, brass and bronze production, galvanizing, and zinc dust
production. Each of these segments provides employment for thou-,
sands of Americans and results in consumer items ranging from
automobile parts and eyeglass frames to firehose couplings, com-
puter components, auto tires, and vitamins.

The Washington Conference for Zinc firmly believes that.the ifi-
clusion of zinc as a hazardous substance in any Superfund tax, in-
cluding a feedstock tax or a waste-end tax,'would have grave conse-
quences on the zinc industry, with repercussions felt in many con-
sumer products industries.Zinc is not a toxic substance. It should
not be categorized with those materials that pose a chronic health
hazard at Superfund sites.
/The zinc industry is not a contributor to the Superfund problem

- and it should not be held responsible for the funding of hazardous
waste cleanup.,

Zinc's nontoxicity is-reflected in the Superfund legislation which
has been offered by Senate Members of both parties as well as by
the administration. Senator Robert T. Stafford, chairman of the
Senate Environment and Public Works Committee has introduced
in- the Congressional Record a revenue amendment to fund a $7.5
billion Superfund reauthorization. The Stafford-proal does not
include zinc in its feedstock tax. Similarly, Senator Bill Bradley, a
member of this committee, has introduced S. 596, a Superfund re-
authorization funding proposal. The Bradley bill dos not propose
to tax zinc. -

The administration has- also offered its Superfund reauthoriza-
tion proposal. Based on EPA's recommendation, the administra-
tion's $5 billion* Superfund reauthorization bill did not add zinc as
a component of the feedstock tax.

Last year, the Washington Conference. for Zinc testified before
this committee on the effects the feedstock tax would have on the
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domestic zinc industry.- The - conference talked -about the effects_
that a- tax of a penny a pound would have on the zinc industry's
ability to remain competitive.

The circumstances of the industry have not changed appreciably
since we hhave last appeared before you except that the price struc-
ture weakened ftnd the imposition of a tax on--zinc would-b--even
more burdensome. -

Closely related to economic disadvantage tlat a- tax on zinc -

wouldcreate is-a marketing disadvantage that would be created if
zinc is put under the hazardous substance umbrella of Superfund
and declared toxic.

In January of this year--
The CHAIRMAN. I will have to ask you to wind down, sir.
Mr. BAUER. In'January- of this-year, the Washington Conference

for Zinc commissioned a report done by a Dr. Heinken whose cre-
dentials are very impressive. I would like to submit that report for -

the record, if I could, please.
- The CHAIRMAN. That will be in the record. .

[The report from Mr. Bauer follows:] -
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ZINC TOXICITY IN HUMANS

Zinc in the environment: Zinc is a moderately abundant element
with a concentration in, -the continental crust of the earth df 50-70
ppm which places it 24th in abundance among the chemical.elements.
There are more than 80.zinc minerals'known but the principal commer-
cial ones are few, mainly sulfides, sphalerite and wurzite (cubic
and hexagonal ZnS) and their weathering products, primarily
carbonates and oxides.

Normal sois c ntain 10-300 opm znc, Soils'near major -

higtiways contain more. zinc probably a a result-of zinc deposited.
from wearing of tires (frol zinc oxide) and emmissions from motor

.oil to which zinc dithiophosphite has been added. In these areas
at a distance of 8 meters from a major road zinc on the soil
surface con reach 170 ppm and 1n the same areas, at a depth of
15 cm, the concentration can be-As high as 72 ppm.

Zinc is'a very active substance and is commonly found in the
presence of organic matter. Some of these zinc compounds are
insoluble-, ome'soluble. Soluble zinc-organic complexes can leach
through soil to influence weathering and geochemical distribution.
Sbme'soluble zinc-organic complexes are so stable that the zinc is
essentially unavailable to living systemis although these extremely
stable complexes are rare.

There are two main groups of organic compounds that form stable
compounds with zinc in'soil, one group involving organic acids,
peptides, proteins and polysaccharides, the second, humic and
fulvic acids. Most of the insoluble zinc-;organic complexes are
commonly associated with humic acid.'

Zinc-is-also found in various bodies of waters. In seawater,
zinc varies from 1-27' ppb (mediam 8 ppb, 8ug/L),- About 700,O00
metric tons of zinc are estimateZ] to 14e transported to the sea
annually with"99.9% of this total reaching the seas in the

-dissolved form and eventually precipitated with oceanic sediments,
mainly clay minerals. Zinc content in fresh waters is more vari-
able but a Value of 10 ppb (1Q ug/L), is a reasonable approximation.
High concentrations of zinc in surface waters reflect industrial
.and urban pollution from sources such as galvanized pipes-and
dumpings of plating babhs. Streams from mining areas have con-
tained as much as 21 mg/L (21,000 ppb). However, waters of such
streams tend to purify themselves by precipitating zinc with clay
sediments or with hydrous iron and manganese oxides. Such
precipitation can affect 1,000-10,000 ppm (100,000 ppb) zinc which
is suffici6ntto purify most contaminated streams.

Zinc is a component of coal varying from 7-300 ppm. With coal
'burning, zinc is released into the atmosphere and*with precipita-
tion it will be deposited in soil. Zinc in petroleum varies from
0.2-4 ppm.
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In this sense',there is a natural life cycle of zinc in soil,
-water and air. A natural equilibrium has been in existence from,
time immemorial-by which zinc passes from on system td the other.
The equilibrium of this natural environmental ecosystem is the
major manner by which zinc is distributed in the environment. By
and large,'the equilibrium of this system favors the precipitation
of zinc in the earth's crust.

Man-made zinc sources in the U.S.;: 'There were about 30 mines and
smelters in which zinc was produced in the U.S. in 1974. This
number has decreased in recent years. -.Zinc is mined primarily-as
sphalerate (ZnS), then crushed "in mills and concentkated by
differential floatation. Based upon 1973 figures the total zinc
emmission to-the atmosphere from all-mining and smelting in the U.S.
has been'estimated at 43.5 metric tons, the total mined and milled
being 435,318 metric tons. The amount of zinc released into the
environment from mining compared to that from natural processes is
trivial. In specific-areas near zinc smelters, however, zinc in
soils can be quite high; within 1 km of one smelter zinc in soil in.
the upper 15 cm was 50-80,000 ppm with organic matter containing as
much as 135,000 ppm. The concentration of zinc falls off sharply
as the distance from plants increase. -

Smelting of 'zinc generally involves a roasting procedure which
draws off sulfur dioxide (S0 2 ). and converts the zinc sulfide (ZnS)
to zinc oxide (Znp). Roasting can create large amounts of dust but
because the operation is usually enclosed the dust can and is
-collected and disposed of. Particulate collecting devices,
primarily baghouses and electrostatic precipitators,.are highly.
efficient (>95%) in recovering-zinc particulates. Some emmiss'ion
sources are uncontrolled, usually-associated with concentrate
unloading, handling and storage- Zinc can also be produced when
other metals are refined, primarily lead, copper and steel.

. However, in each of these-cases, as in the smelting of zinc itself,
even if given off into the environment, zinc is confined to the
limited areas near the smelters. o

----Recycled zinc is an important source of zinc in the I.S.
Approximately 20% of the total U.S. zinc production' is from these-, -

sources (zinc scrap). Airborne emmissions from this source was
-estimated to range from 5 g-- 62 kg/metric tons of product.

ORe of the major zinc products in the U.S. is zinc oxide. In
1974, 228,356 metric tons of zinc oxide was produced in the U.S.
approximately half'Eliat mined or milled.

In order to estimate zinc concentrations in an urban environment
to assess air levels, air in several urban centers-was sampled with
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yearly averages varying from <0.0l1-.6 ug/m3, the highest figuren near Bridgeport, CT.. Most zinc particulates in air are released as,
eal l out from precipitation and have been measured as-run off in
several major-metropolitan areas; average values were 0.34-kg/curb
mile.

Zinc in sewage is another common zinc source. Primary effluents
given in one study was 0.83 ppm and most values are less than 1.0
ppm. In digested sewage sludge Zinc content ranged from 500-50,000
ppm-

These studies indicate that zinc is a persistent constituent of
almost all effluents but its concentration is generally low except-
in limited local areas where it is mined or smelted -orconcentrated
in digested sewage sludge.

Zinc-in humans: Zinc is an essential substance for humans. Without
zinc, human life is not possible. Zinc is-the fourth most common
element (not trace element) in the human brain behind sodium,
potassium and magnesium. ite is a component of many key enzymes in
several organ systems which are necessary for life; DNA-polymerase
and riboruclease are both zinc dependent enzymes and without
adequate stores of" zinc protein synthesis cannot precede normally.
Zincis found in the human body'most prevalently in muscle (65%) and.
in bone (25%) with about 5% in liver.-Its primary function in .
either muscle or bone is still unknown.

zinc is not synthesized in the body. It'is an essential
nutrient which can only be obtained through oralintake, absorption
through the lungs being trivial except in very unusual circumstan-
aes.- The U.S. government has-fixed a recommended daily dietary
allowance (RDA) for zinc in order to ensure the health of'the U.S.
population; this has been fixed for. adults at 15 mg/day with slight
increases fot pregnant and nursing mothers and slight decreases for
children and adolescents. Zinc absorption varies from 40-80% in
normal subjects, is decreased with food intake toi0-30% and nay f
vary with several, disease states. Zinc deficiency, marginal or
overt is a major medical problem in the U.S. with estimates of four
milliQn people suffering with this problem with diverse manifesta-
tions such as short stature,,altered taste and smell function,
impaired appetite, various skin lesions and infertility. Zinc has
recently become one of the more common additives to vitamin and .
mineral preparations sold by drug companies-, the amount varying on a
daily basis, as a supplement, from 10-22 mg/day. Asnoted above,'
oral zinc intake can be decreased by addition of food, but also by
spOcific components of foods including phytate and other fiber
substances contained in bran.

These results indicate that humans 'cannot survive without the
daily intake of adequate amount of zinc in .the diet.

II
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Zinc toxicity in humans: Zinc is not very toxic in humans. There
are sparse reports of accidental eposure to food or drink accident-

- ly contaminated with. high levels-of zinc-which mainly result in the
acute onset of gastrointestinal distress with nausea, vomiting and.
diarrhea. There are less well-documented re ports of a more global
effect of oral ingestion of large amounts of,;inc associated with
drowsiness, fatigue and headaches;- In a few' reports very large
amounts of zinc were ingested by children who developed lethargy
and, on occasion, coma, the specific relationiip to zinc correlated'
with elevated blood zinc levels. Occasionally, in the past,
hemodialysis usin4 galyan-ized..tanks has been-associated with' nausea,
vomiting ani fever-i associated with elemented plasma and red blood
cell zinc levels. Discontinuation of the- seof galvanized tanks
has caused this problem to disappear.

Metal fume fever is an acute disability of shdrt 'duration that
_ occurs'when fumes are inhaled fr6m metal heated to a temperature
above its melting' point. This disorder has beei most commonly.
associated with the inhalation of zinc oxide fumes but it may occur
following inhalation of fumes of other metals including magnesius,

* iron and copper. However, metal fume fever is most severe among
brass workers, the symptoms more severe the higher the proportion of-
zinc'. -Clinical effects are rapid breathing, shivering with fever,
profuse sweating,-pain in the chest, and generalized
weakness.- Effects usually occur in "attacks" which last 24-48
hours and are accompanied by an'increase in white blood cells. A
second or'further exposure' to'the metallic fumes within 48 'hours of
the" first exposure usually produces littler no effect. However,.
if the: second exposure occurs after 48 hours, an attack is likely;
after daily exposure, workers do not bebome-ill again, suggesting
an "immunity" to the effect.

Recently in some studies oral intake of large amounts of zinc.
has been associated with decrease of serum copper'toncentration
although more careful studies in humans suggest that copper balance
is unaffected. Some studies have implicated the intake of lprge
amounts of zinc with an increase in blood levels of low density
lipoproteins (LDL) a substance associated with the propensity to
increase the incidence of cardiovascular disease in humans.

Zinc in humans has not been ;hown to be carcinogenic,
teratogenic or mutagenic. Zinc has been closely linked to cadmium
and small amounts of cadmium may coexist in zinc sources. It is
possible that some of the toxic effects attributed to zinc may
relate, in part, to the effects of cadmium. In general, however,
adverse effects of cadmium can be reduced by increasing zinc intake,
a phenomenon studied extensively in animals.

I
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Zinc toxicity as related to other recycled metals known to be toxic
to hum-a-ns; It is well known that lead and copper can produce toxic
effects in'.humans. However, the abgve discussion indicates that
zinc is, in a general sense, a non-tovic metal; indeed, results in
the U.S. suggest that.marginal deficiency of the metal is relatively
common/ so much so that many drug companies have added zinc to their
vitamin preparations as a dietary supplement.

Howev r' the U.S. government hzw seen fit to label zinc as a
toxic substance. The inclusion of this metal &s a toxic substance
was based upon a EPA study of the applicability of a-Superfund tax
to a specific metal 'industry based upon a set of five toxicity
criteria used to select muetals thalt "should be taxed."

These criteria are as follows and appear in the final report
froin the Office of Solid Waste-and Emergency Response. U.S. EPA
entitled "Impact of taxing copper, lead, zinc oxide, fertilizer,
feedstocks, coal derived substances and recycled metal criteria,
section 301(a)(1)(H/I) Studies":

-(i) The raw material'is hazardous in some form (e.g., raw material,
intermediate, or f nal product):'

(2) The'raw material is hazardous if spilled;
(3) Hazardous waste is generated in the production of the raw

material, its intermechate, or final-products;
(4) Some form of the raw rnaterial is capable of increasing the
" hazard potential of other substances; and
(5) The raw material is produced in large amounts.

A metal needs to satisfy three of the five criteria to be
considered eligible for Superfund tIj-xation.-Three o--the five
metals that satisfied the taxable quantity and tax/price ratio
criteria also satisfied at leaat three of the toxicity criteria:
copper, lead, and zinc. Each of th ze metals-was determined to
satisfy the first, second, third ant fifth criteria."

These criteria may nat accurately reflect whether or not a metal
is toxic and in this sense, cannot be considered as specific
requirements by which toxicity can be determined. e criteria are
qui.to general and ambiguous. .,

Criteria (5) relates to toxicity only if the raw material is
produced in larc-e quantities. There are many substances which are
proluced in large quantities which aro not toxic, e.q., lumber,
glass,, paper, and there are also substances produce in very small
quantities which are highly toxic and need to be controlled, e.g.,
botulism-toxins produced in the improper preparation of some food
samples, cyanide gas, some chlorinated hydrocarbons. Thus, this
criterion is not definitive in descrihinq a toxic raw or processed
material.
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Criteria.(1) and (3) are redundant. In most, if not all cases,
if criteria (1) were satisfied, criteria (3) would also be satisfied.
In this sense for one problem two criteria are set up which increases
the probability of obtaining a toxic effect whether or not one
existed.

Analysis of the criteria indicate that there are only three
"toxicity" criteria.(1+3), (2) and (4), the fifth criteria unrelated
to toxicity per se. To assume that satisfaction of three of five
criteria is associated with toxicity assumes that each of these
criteria are independent and that each is valid in describing toxic
effects. Such is not the case. On the other hand, substances which
are generally considered as nontoxic can conceivably-be considered

)toxic using these criteria. For example, water or ordinary table
salt could be considered hazardous since their use would satisfy
three of the five criteria. Although this was obviously not the
intent of the framers of this documents and, with the knowledge that
some! .cr-iteria were necessary upon which to establish a basis for

- toxicity, the criteria chosen leave much to be'desired. They are not
independent criteria but highly correlated. One criterion 45) dpes
not directly relate to toxicity er se, at all. The establishment of
the satisfaction of three of five criteria to define toxicity appears
to be arbitrary with no definitive data given to support the concept
that .ith three criteria "satisfied" toxicity could be clearly
"established."

However, even considering these flawed criteria of 1-4 (5 cannot
be seriously considered), zinc can at best satisfy only criteria (1)
and(3), and since these are redundant, it can be considered to
satisfy-one major criteria,land this rather barely. Zinc is not very
hazardous in any form although its ingestion can produce acute toxic
effects and, in this sense, could be considered hazardous, satisfying
(1) and with (1), (3) can be considered satis filed since zinc in
several forms can produce acute toxic effects (although in several
forms it is not toxic and it must he ingested in rather large
quantities prior to the onset of any acute effects as noted above).
The amount of zinc "spilled" by humans is, in reality, insignificant
in relation to the large amount of zinc in the environmental eco-
system which is naturally recycled from air to water to land.
Criterion (4) is not applicable to zinc since ingestion of zinc is
commonly protective, dec-easing the hazard potential of other sub-
stances, particularly cadmium and possibly, in some special
situations, copper. Thus, at best, criteria (I) and (3) can be
considered to be satisfied and at that the term "toxic" may be con-
sidered misapplied since only acute, not chronic, effects are usually
observed, a situation quite different from that for lead.-

Based upon careful analysis of the effects of zinc in humans,
efforts have been made to increase the daily zinc content rather than
to lower it'. Marginal or overt zinc deficiencies are common problems
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affecting many people in the U.S. producing disease and manifestations
of impaired well being. Rather than consideration of zinc as a
hazardous toxic substance, we may best be served in considering
acceptable and economic ways to increase the content of zinc in the,
U.S. diet in order to obtain the maximum benefit from this vital trace
element.

Robert I. Henkin, M.D., PhD
Director, Center for Molecular

* *Nutrition and SensorD.4isg.rers

Georgetown University Medical Center
Washington, D.'C. 20007

Original signed copy located at the Washington Conference For Zinc,
900 17th Street, N.W., Suite 504, Washington, D.C. 20006
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Mr. BAUER. And just in summary, in 1980, zinc except for two
specific compounds was excluded from the Superfund tax. In fact,
Congress has never included zinc in any environmental legislation
on the basis of its effects on human health. The Washington Con-
ference for Zinc respectfully asks this committee to maintain this
practice and continue to exclude zinc from any Superfund reau-
thorization.

Thank you very much,
The CHAIRMAN. Thank you.
[The prepared written statement of Mr. Bauer follows:]

e
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Washington Conference For Zinc, Inc.
900 17th Street N.W.Suit 504

Washington, D.C. 20006
(202) 70550

I AM R, H. BAUER, VICE PRESIDENT OF EASTERN ALLOYS, MAYBROOK,

-NEW YORK, AND A MEMBER OF THE WASHINGTON CONFERENCE FOR ZINC INC.,.

WITH ITS OFFICES AT 900 17TH STREET N.W.', SUITE 504, WASHINGTON,

D.C.-20006,,

THE WASHINGTON CONFERENCE FOR ZINC WAS ESTABLISHED IN MAY

1984 AS A RESULT OF A MEETING IN WASHINGTON ON THE SUPERFUND

REAUTHORIZATION LEGISLATION. OVER 250 ZINC COMPANIES, INCLUDING

U.S. AND FOREIGN PRODUCERS, INDEPENDENT ALLOYERS, DIE CASTERS,

HOT DIP GALVANIZERS, AND OTHER SUPPLIERS OF ZINC PARTICIPATE IN

THE ACTIVITIES OF THE CONFERENCE.

THE WASHINGTON CONFERENCE FOR ZINC IS TESTIFYING TODAY TO

RESPECTFULLY REQUEST THAT THE FINANCE COMMITTEE-CONTINUE TO'

EXCLUDE ZINC FROM THE SUPERFUND TAXING FORMULA,

ZINC IS A CRITICAL AND VERSATILE MINERAL, RANKING FOURTH IN

METAL PRODUCTION FOLLOWING STEEL, COPPER, AND ALUMINUM. THE ZINC

INDUSTRY EXERTS WORLDWIDE-INFLUENCE IN MINING, SMELTING AND TRADE.

ZINC INDUSTRY OPERATIONS CONSIST OF MINING, SMELTING, ALLOYING,

DIE CASTING, BRASS AND BRONZE PRODUCTION, GALVANIZING, AND ZINC

DUST PRODUCTION. EACH OF THESE SEGMENTS PROVIDES EMPLOYMENT FOR

THOUSANDS OF AMERICANS AND RESULTS IN CONSUMER-ITEMS RANGING FROM

AUTOMOBILE PARTS AND EYEGLASS FRAMES TO FIREHOSE COUPLINGS,

COMPUTER COMPONENTS, AUTO TIRES, AND VITAMINS.
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THE WASHINGTON CONFERENCE FOR ZINC FIRMLY BELIEVES THAT THE~-

INCLUSION OF ZINC AS A HAZARDOUS SUBSTANCE IN.ANY SUPERFUND TAX,

INCLUDING A FEEDSTOCK TAX OR A WASTE-END TAX WOULD HAVE GRAVE

CONSEQUENCES ON THE ZINC INDUSTRY WITH REPERCUSSIONS FELT IN

MANY'CONSUMER PRODUCT INDUCTRIES.

ZINC IS'NOT A TOXIC SUBSTANCE. IT SHOULD NOT BE CATEGORIZED

WITH THOSE MATERIALS THAT POSE A CHRONIC HEALTHHAZARD AT

SUPERFUND SITES., THE ZINC INDUSTRY IS NOT A CONTRIBUTOR TO THE

SUPERFUND PROBLEM, AND IT SHOULD 6OT BE HELD RESPONSIBLE FOR THE

FUNDING OF HAZARDOUS WASTE CLEANUP,

ZINC'S NONTOXICITY IS. REFLECTED IN THE SUPERFUND LEGISLATION

WHICH HAS BEEN OFFERED BY SENATE MEMBERS OF BOTH PARTIES AS WELL

AS BY THE ADMINISTRATION. SENATOR ROBERT T. STAFFORD, CHAIRMAN OF

THE SENATE ENVIRONMENT AND PUBLIC WORKS COMMITTEE, HAS INTRODUCED

IN THE CONGRESSIONAL RECORD.A REVENUE AMENDMENT TO FUND A

$7.5 BILLION SUPERFUND REAUTHORIZATION. THE STAFFORD PROPOSAL

DOES NOT INCLUDE ZINC IN-ITS FEEDSTOCK TAX,

'SIMILARLY, SENATOR BILL BRADLEY, A MEMBER OF THIS COMMITTEE,

HAS INTRODUCED S 596, A SUPERFUND REAUTHORIZATION FUNDING

PROPOSAL. THE BRADLEY BILL DOES NOT PROPOSE TO TAX ZINC.

THE ADMINISTRATION HAS OFFERED ITS SUPERFUND REAUTHORIZATION

PROPOSAL. BASED ON EPA'S RECOMMENDATIONS, THE ADMINISTRATION'S

,$5 BILLION SUPERFUND REAUTHORIZATION BILL DID NOT ADD-ZINC AS A

COMPONENT OF THE FEEDSTOCK TAX.
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LAST YEARTHE WASHINGTON CONFERENCE FOR ZINC TESTIFIED BEFORE

THIS COMMITTEE ON THE EFFECTS THE:FEEDSTOCK TAX WOULD HAVE ON THE

DOMESTIC ZINC INDUSTRY. THE CONFERENCE TALKED ABOUT-THE EFFECTS

THAT A TAX OF A PENNY A POUND WOULD HAVE ON THE ZINC INDUSTRY'S

ABILITY TO REMAIN COMPETITIVE. THE CIRCUMSTANCES OF THE INDUSTRY

HAVE NOT CHANGED APPRECIABLY SINCE WE LAST APPEARED. BEFORE YOU,

EXCEPT THAT THE PRICE STRUCTURE WEAKENED AND THE IMPOSITION OF A

TAX ON ZINC WOULD BE EVEN MORE BURDENSOME,

CLOSELY RELATED-TO THE. ECONOMIC DISADVANTAGE THAT A TAX'ON

ZINC'WOULD CREATE IS A MARKETING DISADVANTAGE THAT.-WOULD BE

CREATED IF ZINC IS PUT UNDER THE HAZARDOUS SUBSTANCE UMBRELLA OF

SUPERFUND AND DECLARED TOXIC.
IF ZINC IS DECLARED HAZARDOUS AND TOXIC I'N THE SUPERFUND

REAUTHORIZATION, CONSUMERS WILL NOT BE AS READY TO BUY PRODUCTS

CONTAINING ZINC, ADDJTIONALLY,-THE U,S. MINT WOULD BE CIRCULATING

HAZARDOUS MATERIAL IN'THE ZINC PENNY WHICH CONTAINS 98% ZINC. '.

IN JANUARY OF THIS YEAR, THE WASHINGTON CONFERENCE FOR ZINC

COMMISSIONED-A REPORT ON THE TOXICITY OF ZINC AND ITS EFFECT ON

HEALTH AND THE ENVIRONMENT. THE CONFERENCE ASKED DR. ROBERT I.-

HENKIN, ONE OF THE FOREMOSTAUTHORITIES ON ZINC, TO PREPARE THE

REPORT. DR. HENKIN'S CREDENTIALS ARE IMPRESSIVE, HE IS CURRENTLY

THE DIRECTOR OF THE CENTER FOR MOLECULAR NUTRITION AND SENSORY

DISORDERS AT GEORGETOWN UNIVERSITY MEDICAL CENTER; HE WAS CHAIRMAN

I
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OF THE NATIONAL ACADEMY OF SCIENCE'S PANEL WHICH'STUDIES THE

AFFECTS OF ZINC, AND THEPANELS PUBLISHED WORK ISUSED-EXTENSIVELY

BY EPA, DR. HENKIN HAS'PRODUCED A BALANCED REPORT THAT EXAMINES

, ALL ASPECTS OF ZINC'.IN THE ENVIRONMENT AND ITS EFFECT ON HUMAN

HEALTH.

THE- HENKIN REPORT STATES THAT ZINC IS NOT A TOXIC METAL IT

HAS SHOWN TO BE NOT CARCINOGENIC, TERATOGENIC OR MUTOGENIC.

DR. HENKIN INFORMS US THAT ZINC IS THE FOURTH MOST'COMt- ON ELEMENT

IN THE HUMAN-BRAIN AND ISA COMPONENT OF DNA. THE UNITEb STATES

DEPARTMENT OF-AGRICULTURE HAS ESTABLISHED A MINIMUM REQUIREMENT

FOR ZINC OF 15 MILIGRAMS A DAY., THIS AMOUNT IS NEEDED BY ALL OF,

US IN ORDER TO MAINTAIN GOOD HEALTH. DR. HENKIN REPORTS THAT

FOUR MILLION AMERICANS SUFFER FROM ZINC DEFICIENCY WHICH MANIFESTS

ITSELF BY SYMPTOMS SUCH AS ALTERED TASTE AND SMELL, IMPAIRED

APPETITE, SKIN LESIONS, AND EVEN LOSS OF FERTILITY.

THE HENKIN REPORT CONCLUDES THAT WITHOUT ZINC, HUMAN LIFE IS.

NOT POSSIBLE.

'DR. HENKIN ALSO TAKES ISSUE WITH THE CRITERIA WHICH THE HoUsE

OF REPRESENTATIVES AND THE EPA HAVE USED IN THE PAST IN CRITICIZING

ZINCiS'EFFECT ON THE ENVIRONMENT.

WITH THE'COMMITTEE'S PERMISSION, I WOULD LIKE-TO INTRODUCE

DR. HENKIN'S REPORT INTO THE RECORD. WE ALSO WILL BE ADVISING

THE APPROPRIATE HOUSE COMMITTEES AND THE ENVIRONMENTAL PROTECTION

AGENCY OF'THE REPORT.

IN 1980, ZINC, EXCEPT FOR TWO SPECIFIC COMPOUNDS, WAS EXCLUDED

FROM THE SUPERFUND TAX. IN FACT, CONGRESS HAS NEVER INCLUDED'ZINC

IN ANY ENVIRONMENTAL LEGISLATION ON THE BA9IS OF ITS EFFECTS ON

HUMAN HEALTH. THE WASHINTON CONFERENCE FOR ZINC RESPECTFULLY

ASKS THIS'COMMITTEE TOMAINTAIN THIS PRACTICE AND CONTINUE TO

EXCLUDE ZINC FROM ANY SUPERFUND REAUTHORIZATION.

THANK YOU FOR THE OPPORTUNITY TO PRESENT THIS TESTIMONY.
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STATEMENT OF EDWARD G. TAYLOR, PRESIDENT, DANIEL BAT-
TERY MANUFACTURING CO:V BATON ROUGE, LA, AND PRESI-
DENT, BATTERY COUNCIL INTERNATIONAL, WASHINGTON
The CHAIRMAN. Mr. Taylor.
Mr. TAYLOR. Mr. Chairman, I'm Edward G. Taylor, president .of

the Battery Council International. And it is on their behalf that I
speak today. I'm also president of Daniel Battery Manufacturing
Co. of Baton Rouge, LA.

In 1984, the battery industry used approximately 922,000 tons of
lead to make automotive and industrial batteries. This is about 70
percent of all lead used in this country. Our industry paid about
$1.5 million into the Superfund tax on lead oxide. I would like to
make several points about this tax and about some of the proposals
which have been made to modify or extend it.

We support the position expressed recently by Senator Bentsen
and other members of this committee that existing feedstock tax
cannot be raised further without damaging the industries which
produce petrochemicals. and feedstocks or those industries, like our
own, which pay the tax as an intermediate user.

If the revenues flowing into the Superfund need to be increased,
other sources of revenue should be found. We believe that a broad
based manufacturers' tax, such as proposed by Senators Bentsen
and Wallop or an environmental tax on corporate earnings and
profits, such as proposed by Senators Mitchell and Chafee, is your
most equitable way to fund any expended environmental'response-
fund.

We would also support continuation of the funding from general
revenues. Second,.we believe it is critical to recognize that the bat-
tery industry is an industry which recycles. Bureau of Mines' fig-
ures show that the lead recovered from batteries over the last 3
years equals more than 55 percent of all lead used' to make new
batteries in those years.

We suggest that any tax paid by the industry -should be reduced
or rebated to the extent that industry recycles lead in the most
recent year. Either the tax rate should be reduced to reflect this
recycling or a credit should be made at the end of the year to the,
party who paid the tax.

We must be careful not to penalize recycling through the waste-
end tax. If a waste-end tax is to be included in the extended Super-
fund, it should not be a major component of revenue for a wastes
end tax could encourage improper disposal.

Further, we believe that it wouldbe a mistake to impose a tax on
treatment of a hazardous waste. Used batteries, as delivered to a
secondary smelter,-' hazardous waste under the -definitions of
section 3001 of RCRA. The secondary smelters which recycle these
batteries are RCRA permitted facilities. The consequence is that
under the language and definitions currently in the administra-
tion's bill or Senator Mitchell's bill a secondary smelter would pay
the waste management tax on the batteries it receives to recycle.

We ask that Congress address the economic incentive for impor-
tation of batteries manufactured overseas. Imports of automobile
and motorcycle replacement batteries reached 6.6 million units in
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1984. And another 2.5 million units were impo ted in foreign- auto-
mobiles.

Imported products which contain tax feedst oks should bear an
equal tax. It is, for example, very easy to detei mine the weight of
lead oxide in an imported battery.

And we thank you, Mr- Chairman, for your a tention and we will
be glad to provide other assistance as needed.

The CHAIRMAN. Thank you, sir.
[The prepared statement of Mr. Taylor follow s:]
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(wc WASHINGTON OFFICE.International 1101 CONNECTICUT AVENUE, NW • WASHINGTON. DC 20036

Statement of Edward G. Taylor
President of the Battery Council International

Before the Senate Finance Committee
On the Tax Aspects of Superfund Extension

April 26, 1985

Mr. Chairman, I am Edward G. Taylor:, President of the Battery Council

International and of Daniell Battery Manufacturing Company of Baton Rouge,
Louisiana,. The Battery Council represents about 98 percent of U.S. production

of automotive and industrial lead-acid storage-batteries. These firms include
both large multi-plant producers and smaller, independent firms such as
Danie.ll Battery.

In 198, the battery industry used approximately 922,000 tons of lead
to make autdnotive and-industrial batteries. This is about 70 percent of all
lead used in this country. About 40 percent of the lead we use is in the

form of battery oxide, and our industry paid about $1.5 million in the
Superfund taxobnthe lead oxide content of this battery oxide.

I should.emphasize thatwe,,the usinc industry, pay this t.;x. It is
,not pai4 by outside prcducers oflead oxide, it is paid by the lead-acid
battery manufacturing industry. Many of the larger firms manufacture kead
oxide on site, using it immediately to make batteries. There are other man-

ufacturers, both large and sma;l, who buy lead oxide from other firms and
who usually find the tax added to their invoice just like an excise tax.

We pay the lead oxide manufacturer, who acts like a collection agency and
sends the tax on to the Treasury.

I would like to make several points about this tax and about some of

the proposals which have been made to modify or extend it.

First, we believe this is already a signlficaht tax on us as a using
industry. The battery industry has not, as A hole, been profitable for

the last five years. A number of plants have been closed and several of
the large battery firms have been sold or are cu~rehtly for sale by parent
corporations who do not find battery manufacturing an adequate profit center.
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The industry is also in the midst of extremely large expenditures needed

to,cdntinue reducing air and water emissions from our plants and to assure

'that our employees are protected from hazardous workplace exposure. We'are
proudd of the progress have made in these areas.

/ In this context, we'1upport the position expressed recently by Senator

Bentsen and other members of this commitee, that the existing feedstock
tax cannot be raised further without damaging the industries which produce
petrochemicals and feedstocks ', those industries, like our own, which pay

the tax as the immediate user. If the revenues flowing into the.Superfund

need to be increased, other sources of revenue should be found.

We, believe, therefore, that a broad-based manufacturers tax, such as
proposed by Senator Bentsen, or an environmental tax on corporate earnings

and profits, such as proposed by Senators Mitchell and Chafee, is the most
equitable way to fund any expandedEnvironmental-Response fund. The economic

benefits-of the use of lead-acid batteries are board. This includes the

consumer'who needs-a lead-acid batter to start his car; the many industries
which-use battery-driven fork-lift trucks; the electric utilities which use
giant batteries-for load-levelling;>-the communications and other firms which

use lead-acid battetes for emergency power; and the many custqyers of these

utilities, manufacturing, and communications firms, For this' same reason,

we would also support continuation of partial funding from general revenues.
* Second, we believe it is critical to recognize that the battery industry

is an"industry which recycles. Federal policy should support, not penalize,

this recycling. Bureau of Hines figures show that the lead recovered from
batteries over the last three years equals more than 55 percent-of all the

lead used to make new batteries in those years. Recycling is environmentally

sound. The battery which goes' to a secondary smelter for recycling does not,

obviously, end up on a municipal waste site or at the bottom of-a local
stream.

How can this environmentallysound-recycling be encouraged? First,

we suggest that any tax paid by the industry shoulJ be reduced or rebated

t6 the extent that the industry, according to Bu.eau of Mines figures,
recycled lead in the most recent -ar. Either the'tax rate should be reduced

-to reflect this or a credit should be made at the end of the year to the

party which paid the tax. - .
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Second, we must be careful not to penalize recycling through the waste

end tax. We would support a waste end tax on land disposal of hazardous

waste as part of the revenue stream for the Superfud. This could b& an

appropriate part of the total revenue mix. However, we believe that

difficulties of enforcing this tax suggest.lt should not be a large component

of total revenues. Too large a waste end tax could, unfortunately discourage
proper disposal.

Further, we believe it would be.a mistake to impose a tax on treatment

of hazardous-wastes. I mentioned that more than half of the lead used 'n

batteries is recycled from used batteries. These used batteries, as delivered

to a secondary smelter; are-"hazardous waste" under the definitions of

Section 3001 of RCRA. In recognition of the industry's record in handling

these batteries safely, EPA has exempted them from the hazardous waste handling

requirements; but they-f0l under this definition. And the secondary smelters

which recycle these batteries are RCRA permitted facilities. The consequence

ls'that, under the language and definitions currently in the Administration

bill or. Senator Mitchell's bill, a secon'-y smelter would pay the waste

management tax on the batteries it r.eceives.--Obviously, the value of the

battery to a smelter has to be enough to cover the costs of handling and

delivery of that used battery to the smelter, plus an incentive to the service

station or other retailer to return the battery. A waste management tax

which taxed recycling would have the perverse effect of promoting Just what

•we should be trying to avoid -- the unmanaged or improper disposal of used

batteries at municipal dump sites or in the environment.

And third,'we ask that Congress address the economic incentives for

importation of batteries manufactured overseas. Imports of automotive and

motorcycle replacement batteries reached 6.6 million in 1984, another 2.5

million were imported in foreign automobiles. An imported product which

contains taxed feedstock, in its original form or an easily identifiable

immediate derivative, should bear an equal tax. It is, for example, very

easy to deternine the weight of lead oxide in an imported battery.'

A simplified-environmental import tax equal to that paid by the domestic

manufacturer would be easily adqinistrable and would demonstrably not be

a tariff or non-tariff trade barrier.

- We thank you-for your attention and will be glad to provide any other

assistance needed.
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=rto lWASH1INGTON OFFCE: -

S10 CONNECTICUT AVENUE. N W WASHN TON. D C 20036

April 24, 1985

Recommendations of the Battery Council International on Superfund.

The Battery Council International (g(I) recommends: that:

1. A broad-based manufacturers tax should be part of the Superfund tax
base. This type of tax provides a 4nore equitable spreading of the burden
of the tax in relation to the nation's needs. Congress should also continue
the current 12.5 percent contribution from general revenues to the fund.

2. Taxes on "feedstock"chemicals should be reduced or rebated to the
party which pays the tax to-the extent that the industry's iOroducts art
recycled;

3.. A fee should be placed on imported prodr made from or containing
a substantial percentage of a taxable feedst{cheicalwhich will equal
the costs accruing to the domestic industry u er thisect;

4. Partial funding through a "waste-end" tax on land.disposal, by putting
some of the tax burden on parties ho dispos of hazardous wastes, is 6iore
equitable than' exclusive reliance on feedstoc taxes.' The disposal tax should
not tax-treatment or recycling, which should be encouraged.

'STATEMENT OF JOHN VIDMAR, EXECUTIVE VICE PRESIDENT,
GENERAL WELDING SUPPLY CO., GARDENA, CA, ON BEHALF
OF THE COMPRESSED GAS ASSOCIATION, INC.
The CHAIRMAN., Mr. Vidmar.
Mr. VIDMAR. Senator Packwood and honorable members of the

committee, we appreciate the opportunity to testify this morning.
My name is John Vidmar. I'm the executive vice president of Gen-
eral Welding Supply, whose acetylene generating plant is located
in Gardena, CA.

I'm before you this morning representing both our company, a
small business, and the Compressed'Gas Association. --

We are a family-owned business and we have been in business 23
years and employ approximately 100 people. My company gener-
aes 'acetylene which is sold in cylinders for cutting and welding
uses; which are crucial to the residential construction, shipbuild-
ing, and automotive industries, just to name a few:

Because of the mas ive weight per cylinder and the small pay-
load that can be safely filled, there are- few economies of scale in
our business. Transportation costs limit the distance acetylene can
b4 economically transported. ,This means that acetylene generating
plants, like my company, are spread throughout the United States.
This also means that most of these plants are independent small
businesses.

The Compressed Gas Association, CGA, which has been in exist-
ence 'since 1913, is the - chief industry association in the United
States and Canada representing producers of compressed gases and
cryogenic liquids, as well as equipment used in storage,, transport,
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and delivery of such products. The CGA has, through a system of
voluntary standards, made the compressed gas industry one of the
safest industries in the United States. I might also note here, that
in the 72 years of CGA's existence, today is the first time we have
had to come to Congress to testify on a pending piece of legislation.

We have policed our own industry successfully and feel that this
legislation is discriminatory toward our industry.

I'm testifying today to urge that the Superfund tax not be Unjust-
ly or unfairly imposed on acetylene when it is used in the welding
and cutting industry.

The current Superfund tax focuses on chemicals that serve as
building blocks of hazardous substances, whose disposal can cause
environmental problems. Taxing these building blocks is thought to
be an efficient way of assuring that users of these hazardous sub-
stances share the cost of cleanup. When acetylene is put into pipe-
lines and used for chemical processes, it serves as a. building block
and is subject to taxation. We are not here to question tie ration-sl
ale of the current feedstock tax or its application to pipeline acety-
lene.

The acetylene that my company and others like us produces is
never used as a building block for other materials. It is compressed
and filled into cylinders and used as a fuel for welding and cutting.
Cylinder acetylene is'entirely consumed when used. Its only 'by-
products are carbon dioxide and water; no hazardous substances
are produced. j

Under current law, propane, the fuel with which acetylene pri-
marily competes for cutting and welding uses, is not taxed at all.
Butane and methane are taxed only when used as feedstocks. They
are exempt from the feedstock tax when they are used as fuel.

Although cylinder acetylene is not specifically exempt from tax-
ation it is not, for the most part, taxed because it is generated from
calcium carbide, a coal derivative. And substances derived from
coal are exempt from tax under section 4662 of title 16. The effect
of the Coal exclusion has been to provide cylinder acetylene with
the same tax treatment as competing fuels, such as propane.

Unless steps are taken to continue this equal treatment, elimina-
tion of the coal exclusion coupled with a major increase in the per
ton tax on acetylene would have a serious effect on the competitive
position of our industry. It is not difficult to adjust most welding
torches to accommodate other gases, such as propane. If cylinder
acetylene is singled out for heavy taxation, our customers will
simply switch to uotaxed fuels. Our industry is not healthy today.
Its production h" declined on the average of 5 percent each year
since 1980. Discriminatory taxation will surely hasten this decline,
destroying many independent small businesses.

In conclusion, I would like to sum up our position. Acetylene is a
fuel when used for cutting and welding in that use. It produces no
toxic byproducts. The majority of the producers are independent
small businesses who depend on this one product. They cannot
switch to anything else. The industry is having a hard enough time
competing on an even-basis and they cannot carry a tax that its
competitors are excluded from. We are asking only for fairness.
Acetylene should not be covered by a Superfund tax. Acetylene by-

I . f4 1 . I 1
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The Compressed Gas sociation and its staff will be glad .to
answer any questions tha might arise, and supply any additional
information that might be eded.

Thank you again for this ti e this morning.
The CHAIRMAN. Thank you.
'[The prepared statement of Mr. Vidmar follows:]
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STATEMENT OF JOHN VIDMAR,

GENERAL WELDING SUPPLY-COMPANY

BEFORE SENATE FINANCE COMMITTEE

~--\-.APRIL 26, 1985

SENATOR PACKWOOD AND HONORABLE MEMBE /OFTHE COMMITTEE, WE

APPRECIATE THE OPPORTUNITY TO TESTIFY THIS MORNING.

MY NAME IS JOHN VIDMAR. AND I AM THE EXECUTIVE VICE PRESIDENT OF

GENERAL WELDING SUPPLY, WHOSE ACETYLENE GENERATING PLANT IS

LOCATED IN GARDENA, CALIFORNIA. I AM BEFORE YOU-THIS MORNING

REPRESENTING BOTH OUR COMPANY - A SMALL BUSINESS - AND THE

.COMPRESSED-GAS ASSOCIATION.

MY COMPANY GENERATES ACETYLENE WHICH IS SOLD IN-INDERS FOR

CUTTING AND WELDING USES. BECAUSE OF THE MASSIVE WEIGHT PER

CYLINDER AND THE SMALL PAYLOAD fHAT-LAN BE SAFELY FILLED, THERE

ARE FEW ECONOMIES OF SCALE IN OUR BUSINESS. TRANSPORTATION COSTS
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LIMIT THE DISTANCE ACETYLENE CAN BE ECONOMICALLY TRANSPORTED.-"

THIS.MEANS THAT ACETYLENE GENERATING PLANTS, LIKE MY COMPANY',-ARE

SPREAD EQUALLY THROUGHOUT THE UNITED STATES. TRIS ALSO MEANS

THAT HOST OF 'THESE PLANTS ARE INDEPENDENT SMALL-BUSINESSES.

.THE COMPRESSED GAS ASSOCIATION (CGA) - WHICH HAS BEEN IN

EXISTENCE-SINCE 1913 - IS THE CHIEF INDUSTRY ASSOCIATION IN THE

UNITED STATES AND CANADA REPRESENTING PRODUCERS OF COMPRESSED

GASES AND CRYOGENIC LIQUIDS; AS WELL AS EQUIPMENT USED IN

STORAGE, TRANSPORT, AND DELIVERY OF SUCH PROdUCTS. THE CGA HAS -

THROUGH A SYSTEM OF VOLUNTARY STANDARDS - MADE THE COMPRESSED GAS

INDUSTRY'ONE OF THE SAFEST INDUSTRIES-IN THE UNITED STATES. I

MIGHT-ALSO NOTE HERE, THAT IN THE SEVENTY-TWO YEARS OF CGA'S

EXISTENCE, TODAY IS THE FIRST TIME WE HAVE COME TO CONGRESS TO

TESTIFY ON A PENDING PIECE OF LEGISLATION,

I
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IAK TESTIFYING TODAY, TO URGE THAt THE SUPERFUND"TAX NOT BE

UNJUSTLY OR UNFAIRLY IMPOSED ON ACETYLENE WHEN IT IS USED INTHE

WELDING AND CUTTING INDUSTRY.

THE CURRENT SUPERFUND TAX FOCUSES ON CHEMICALS THAT SERVE AS

"BUILDING BLOCKS" OF HAZARDOUS SUBSTANCES, WHOSE DISPOSAL CAN

CAUSE ENVIRONMENTAL PROBLEMS, TAXING THESE BUILDING BLOCKS IS

THOUGHT TO BE'AN EFFICIENT WAY OF ASSORING THAT USERS OF THESE,

HAZARDOUS SUBSTANCES SHARE THE COST OF CLEAN-UP., WHEN ACETYLENE

-IS PUT INTO PIPELINES AND USED FOR CHEMICAL PROCESSES, IT SERVES

AS A "BUILDING.BLOCK" AND IS SUBJECT TO TAXATION. WE ARE NOT

HERE TO QUESTION THE RATIONALE OF THE CURRENT FEEDSTOCK TAX OR

ITS APPLICATION TO PIPELINE ACETYLENE,

THE ACETYLENE THAT MY COMPANY AND OTHERS LIKE US PRODUCES IS

NEVER USED ASA BUILDING BLOCK FOR OTHER MATERIALS. IT IS

COMPRESSED AND FILLED INTO CYLINDERS AND USED AS A FUEL FOR
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WELDING AND CUTTING CYLINDER ACETYLENE,IS ENTIRELY CONSUMED

WHENUSED, ITS ONLY BY-PRODUCTS ARE CARBON DIOXIDE AND WATER.

NO' HAZARDOUS SUBSTANCES ARE PRODUCED.

UNDER CURRENT'LAW, PROPANE, THE FUEL WITH WHICH ACETYLENE PRIMAR-

ILY COMPETES FOR CUTTING AND WELDING USES, IS NOT TAXED AT ALL.

BUTANE AND METHANE ARE TAXED ONLY WHEN USEY AS FEEDSTOCKS: THEY

'ARE EXEMPTFROM THE FEEDSTOCK TAX WHEN THEY ARE USED AS FUEL,

ALTHOUGH CYLINDER ACETYLENE 'IS NOT SPECIFICALLY EXEMPT FROM-TAX-

-ATION, IT IS NOT FOR THE MOST PART TAXED BECAUSE IT IS GENERATED

FROM CALCIUM CARBIDE - A COAL DERIVATIVE - AND SUBSTANCES DERIVED

FROM COAL ARE EXEMPT FROM TAX UNDER SECTION 4662(B)(4) OF TITLE

16. THE EFFECT OF THE COAL EXCLUSION HAS BEEN TO PROVIDE CYLIN-

DER ACETYLENE WITH THE SAME TAX TREATMENT AS COMPETING FUELS.

SUCH AS PROPANE.
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UNLESS STEPS ARE TAKEN TO CONTINUE THIS EQUAL TREATMENT, ELIMINA-

TION OF THE COAL EXCLUSION COUPLED WITH A MAJOR INCREASE IN THE

PER TON-TAX ON ACETYLENE WOULD HAVE A DRASTIC EFFECT ON THE COM-

PETITIVE POSITION OF OUR INDUSTRY,. IT IS NOT DIFFICULT TO ADJUST

MOST WELDING TORCHES-TO ACCOMODATE OTHER GASES,.SUCH AS PROPANE.

IF CYLINDER ACETYLENE IS SINGLED OUT FOR HEAVY TAXATION, OUR

CUSTOMERS WILL SIMPLY SWITCH TO UNTAXED FUELS. OUR INDUSTRY IS

NOT HEALTHY TODAY. ITS PRODUCTION HAS DECLINED ON THE AVERAGE OF

FIVE PERCENT EACH YEAR SINCE 1980. DISCRIMINATORY TAXATION WILL

SURELY HASTEN THIS DECLINE, DESTROYING MANY INDEPENDENT SMALL

BUSINESSES.

AS ISAID EARLIER, THIS DISCRIMINATORY TREATMENT OF CYLINDER

ACETYLENE CANNOT BE JUSTIFIED ON ENVIRONMENTAL-GROUNDS. OUR

PRODUCTS ARE NOT USED TO MAKE OTHER CHEMICALS AND THEY'DO NOT

PRODUCE HAZARDOUS WASTES.
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IN ORDER TO AVOID PLACING'OUR INDUSTRY AT AN UNFAIR COMPETITIVE

DISADVANTAGE- WE SUGGEST THAT ANY MODIFICATION OF THE CURRENT

SUPERFUND FEEDSTOCK-TAX CONTAIN THE FOLLOWING EXCLUSION FROM THE

DEFINITION OF A "TAXABLE 'CHEMICAL:"

"UNDER REGULATIONS PRESCRIBED BY THE SECRETARY, ACETY--

LENE SHALL NOT BE TREATED AS A TAXABLE CHEMICAL IF IT

IS.-USED FOR HEATING, SUCH AS IN WELDING AND CUTTING."

AGAIN, I WOULD LIKE TO SUM UP OUR POSITION.

1, ACETYLENE IS A FUEL WAN USED FOR CUTTING AND WELDING IN

THAT USE. IT PRODUCES NO TOXIC BY-PRODUCTS.

2; THE MAJORITY OF THE PRODUCERS ARE INDPENDENT SMALL

BUSINESSES WHO DEPENb ON THIS ONE PRODUCT. THEY CAN NOT

SWITCH TO ANYTHING ELSE. THE INDUSTRY IS HAVING A HARD
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ENOUGH TIME COMPETING ON AN EVEN BASIS - IT CAN NOT CARRY A

TAX ITS COMPETITORS ARE EXCLUDED FROM.

3. WE ARE ASKING ONLY FOR FAIRNESS, "CYLINDER ACETYLENE"

SHOULD NOT BE COVERED BY A SUPERFUND TAX.

THE COMPRESSED GAS ASSOCIATION AND ITS STAFF WILL BE GLAD TO

ANSWER. ANY QUESTIONS THAT ,MIGHT-ARISE AND SUPPLY ANY ADDITIONAL

INFORMATION THAT MIGHT BE NEEDED.

-TNAN iUAGAIN FOR..YOUR . ,,A-I,,T-H ...

STATEMENT OF EDWARD L. MERRIGAN, COUNSEL, NATIONAL AS-
SOCIATION OF RECYCLING 'INDUSTRIES, INC., WASHINGTON,
DC
The CHAIRMAN. Mr. Merrigan.
Mr. MERRIGAN. Mr. Chairman, I appear here today on'behalf of

the National Association of Recycling Industries, which has-a mem-
bership of 1,200 companies. And we are here to-talk today about
the metal recycling segment of the industry -mainly.

Metal recyclers, Mr. Chairman, -remove metals from the waste
stream or divert them from the waste stream. And, therefore; even
assuming metals could b6econsidered toxic or hazardous in recycled
scrap form, they -s-ave Superfund millions of dollars each year by
taking metals out of the waste stream. .°
---EPA has recently ruled, that 95 percent perhaps of our metals

are nonhazardous.- And they are now investigating the remaining
metals, principally lead, to determine whether they should be sub-
jected to the hazardous waste regulatory regime.

In 1980, Congress taxed or put the feedstock on a list of metals,
8010-90 percent of which must be imported from Overseas. There-
fore, as far as domestic effect is concerned; the tax oft nickel, the
tax on.chromium is on the recycling part of the industry. The rest
of the materials come from overseas.

Last year in Congress, they were suggesting that the tax should
be extended to aluminum, copper, lead, ahd zinc. We respectfully
urge that until EPA completes the study underRCRA, which is
now beginning, that none of those metals should be added to the
feedstock list. . i

I I
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On the waste-end side, ve think that any recycler who disposes
waste into the stream should pay the Waste-end tax. However, I
think inadvertently Senator Mitchell's bill and the administra-
tion's bill taxes the mere receipt of recyclable material as it arrives
at a waste management unit. We urge that when materials arrive

-at a unit for recycling, such as the batteries, that-the gentleman
just testified about, they should not be subjectto the waste-end tax.

If there is any disposing or any generating- of waste, that should
be taxed, but not the material that is there to be irecycled.

Finally, we regularly export in normal trqde all of these recycled
metals. The waste-end tax, therefore, should not be imposed on the
exportation of metals. These ard regular commercial commodities,
not waste. I don't think anyone intended that the waste-end tax
apply to normal exports of metals. But in case they did; that really
should be changed.

Thank you, Mr. Chairman.'
[The prepared written statement of Mr. Merrigan follows:]



616

NATIONAL ASSOCIATION OF RECYCLING INOUISTRIESs INC.
330 MADISON AVENUE I NEW-YORK. N.Y. 10017 1 c-ancoosalse 867-7330

BEFORE THE
COMMITTEE ON FINANCE
UNITED STATES SENATE

WASHINGTON, .D.C.-

Hearings On Proposed
Superfund Amendment. Of 1985

STATEMENT OF NATIONAL ASSOCIATION OF
RECYCLING INDUSTRIES, INC.*

My name is Edward L. 1errigan. I appear before the Coummittee

today as counsel to the National Association of Recycling Industries,

Inc. (NARI), the trade association forlthe nation's metals, paper,

textile and rubber recycling indust . -.

NARI's membership consists of approximately 1,200 companies

located throughout the United States. These companies lare engaged

principally in the industrial recycling of metals and paper recovered

from solid waste for reuse as new domestic raw materials, and for

exportation to this nation's trading partners-abroad.

*/ Sumftry Sheet precedes statement.



617

The National Recycling Industry - Its
Contribution To The Economy, U.S; Foreign-

Trade And The Environment

Each year the Agrican recycling industry supplies both the

United States and many of its foreign allies with significant

portions of their basic industrial raw material needs. In 1 984,

for example, approximately 30% of this country's iron, steel and

aluminum; 40% of its copper; about half of its lead and 20% of its

zinc were produced from recycled scrap metal.. In addition, impor-

tant volumes of nickel, chromium, cobalt and other scarce strategic

metals were diverted or recovered from the waste stream and recycled

for industrial reutilization here at home. Simultaneously, the

exportation of recycled materials, whichh are surplus to.U.S, needs,

has benefitted both the U.S. balance of payments and balance of

trade positions, while it has provided valuable international

trade opportunities for American exporters.

Studies made by various, federal agencies have repeatedly

demonstrated that industrial recycling, properly conducted, enhances

the environment in several different ways. Industrial metal recycling,

for example-

(I) conserves energy, as well as scarce, depletable

virgin resources;

(2) results in far less air and water pollution;

(3) reduces the United States' dangerous reliance

on foreign imports of critical virgin raw materials;

and

(4) aids cities and states across the nation In

their struggle against mushrooming solid waste

management problems and costs.
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RCRA's Statutory Mandate
For Federal Encouragement

Of Maximum Industrial RecyclinR

Consequently, when Congress enacted the ReSource Conservation'

and Recovery Act (RCRA) to regulate the management' of hazardous

wastes, it simultaneously enacted a series of RCRA statutory man-

dates aimed at (a) maidmizing beneficial industrial recycling and

(b). removing all burdensome federal disincentives to maximum

recycling. The preamble to RCRA thus contains the" following

_Conkressional: findings with respect to recycling, at 42 U;S.C.

6901(c):

"The Congress finds with respect to materials,
that -

(1) millions of tons of recoverable material

which could be used are needlessly buried each year;

(2) methods are available to separate usable

--materials from solid waste;-and

(3) the recovery and conservation of such

materials can reduce the dependence of the United

States on foreign resources and reduce the deficit

in its balance of payments."

Accordingly, one of-the maincubjec ives of RCRA was-described

by that!statute itself to be "the protection of health and the

environmentand to conserve-,valuable matrial and energy resources

by,-.-- pbd-ting new and improved methods of collection, separation.

recovery, and recycling of solid wastes.... ".(See 42 U.S.C. 6902(6)).

//
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Contrary To RCRA, Hqwever,.
'Superfund Taxes On Recycled'

Metals Impose A Self-Defeating,
Counterproductive Economic Restraint

On Industrial Recycling Of.-
Materials From Solid Waste

Unfortunately, little has been done by the Federal Governent

since RCRA was enacted to maximize industrial recycling'in the

United States. A "recycling investment tax credit", enacted shortly

after RCRA became law, was short-lived. , Included in the emergency

energy legislation of the late 1970's, that very modest credit died

with other temporaryenergy tax inceitiyes in 1982.

In the meant me, in 1980, when the 96th Congress rushed to

enact the original Superfund law in the closing hours just before

final adjournment of that Congress, i s-the-new.Aupernd.

"chemical tax" on such vitally important, strategic recycled metals

as nickel,-chromium and cobalt without determing whether such taxation

was necessaryr, avoidable, or in the best overall interests of the

United States.

Worse yet, in 1984, shortly before the 98th Congress was

scheduled to adjourn, the House of Representatives ignored warnings

and recommendations for a Suoerfund-recycled metals tax exemption

from the House Committee on Energy and Commerce and-approved legis-

lation calling for vastly-increased Superfund tax rates and for

extension of those increased "chemical.tax" rates to a new list of

recycled metals consisting of recycled aluminum, copper, lead and

zinc. -

Fortunately for the United States and the nation's industrial

recyclers, who were still suffering from the effects of a severe

economic recession, the Senate Finance Committee refused to be
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stampeded into approving such exceedingly unwise, counterproductive,

self-defeating legislative proposals in the waning moments of another

Congressional session, shortly before a Presidential election.

Plainly, this Committee acted wisely and properly for the following,

reasons:

I. No evidence has been developed dr presented by EPA' or any

other federal or private agency to establish that recyclable

aluminum, copper, lead, nickel or zinc scrap, for example -or

recycled aluminum, copper, lead, nickel or zinc metals produced

from recyclable scrap- are "hazardous materials" that should be

regulated under the federal hazardous waste statutes.

We all know that recyclable aluminum scrap consists in

large part of used aluminum beverage cans from which millions of -

Americans drink their Coca-Colas and beer. We also know that we

regularly drink water from copper pipes manufactured from recycled

copper, and eat food Sooked in copper pots, and pans produced from

recycled copper.

Indeed, on February 22, 1985 -approximately four months after

the 98th Congress adjourned- EPA disclaimed in a letter to NARI

that it had any current intention to subject metal recycling to

federal hazardous waste regulatory controls. That letter stated:

. . (W)e agree with NARI's interpretation
that the recycling of non-hazardous scrap
metal. . is totally unaffected by the.
[hazardous waste] regulatory regime. .

. . •Thus,. . .we are exempting [scrap
metal] from regulatory control while we
continue to study the characteristics of
scrap metal and the management practices
of the scrap metal industry."
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Since 'ecyclable and recycled scrao metals are thus not

subject to EPA's hazardous waste regulatory regime,' plainly th

should not be compelled to bear the burden of a Su e~ nd "chemical

tax" assessed by Congress against chemicals and chemical compounds

such as acids, oxidis.eblbrIdes and sulfates that are clearly.
subject tq EPA hazardous waste regulation.

2. Even assuming, exclusively- for the sake of legislative

discus iln, that a particular recycled metal might somehow, someday

be labeled "hazardous" for some isolated reason or in some special

situation, it would still be counterproductive, self-defeating and

short-sighted for Congress to impose a Superfund tax, or any other

ill-conceived economic restraint, on all beneficial recycling of

that metal.

Undercurrent Superfund cle4n-up technology, hazardous

waste materials such as chemical compounds discovered in environ-

mentally-unsafe dump site? are merely transferred, at great cost,

to allegedly environmentally-safe Superfund disposal sites. Thdt

"transfer technology" has been widely criticized by the General

Accounting Office, the Office of Technology Assessment and others

because it fails to remove hazardous wastes from the waste stream -on

the contrary, it retains thdse wastes in the disposal system by merely

moving them from one location to another, with the ever-present specter

of recurring Superfund clean-up costs and problems at the new location.

Industrial metal recycling, however, effectively removes

metals -including any that might ever be labeled "hazardous" for

any purpose in the future- from the waste stream for beneficial reuse.
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Thus, such metal recycling, properly conducted, must not be

foolishly restrained or. impeed by Superfund taxation since obviously

it operates to eliminate'both

- (a) the need 'to expend Superfund "transfer.

costs" by annually recycling and beneficially

reusing millions of tons of waste materials that

would otherwise be dumped, and

(b) the need to expend additional Superfund

clean-up costs in all cases where Superfund's

"transfer technology'! fails after dumped materials

are moved to Superfund disposal sites that do not

function as contemplated.by EPA.

In other words, metal recycling has proved itself to be an

established, effective, beneficial nvironmental alternative to

Superfund's dubious "transfer technology". It has plainly saved

Superfund millions of dollars annually in both "transfer costs"

and possible repetitious clean-up or-containment costs, and it

will continue to be a viable alternative in the years ahead if the

Federal Government will-encourage the process, not tax it to death.

Indeed, as a Congressional supporter of metal recycling-

recently declared: "For what they accomplish and the millions-of

dollars they save Superfund each year, metal recyclers deserve a

Superfund medal, not a Superfund tax:"

3, Finally, Superfund taxation of recycled metals is double

taxation, or multiple taxation at its very worst. For examle,

any metal for which the Superfund tax was paid when it was produced
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in virgin form, is retaxed each time the metal is recycled. This

obviously places metal recycling, which should be maximized as

envisioned by Congress in RCRA, at a competitive disadvantage

because "double" Superfund taxes must be absorbed in the prices

charged for recycled metal that must compete with both its virgin

counterpart and recycled metal produced abroad.

Legislative Recommendations-

-- NARI. Urges This Committee To Report
_ Suerfund Legislation That Does NotExpand The List Of Metals Subject

To.The Chemical Tax, And Which
Exempts Recycled Metals Already

On The Chemical Tax List From Such
Erroneous, Self-Defeating Taxation

In sum and substance, therefore, NARI and its members through-

out the recycling industry urge this Committee to approve, and report

legislation that does not add any new metals such as aluminum, copper,

lead, or zinc to the Superfund chemical tax list.

There seems to be a growing understanding and consensus on why

it would clearly be wrong for Congress "to subject these metals, or

any of them, to the "chemical tax" at this time, since the Administra-

tion bill presented by the President and EPA, S.596 introduced by

Senator Bradley, and S.955 introduced by Senators Mitchell and Chafee

unanimously exclude these basic raw materials of the American metals

-industry from this particular Superfund tax. NARI thus supports this

aspect of each of those proposed bills.

In addition, of course, NARI urges the Committee to correct

without further delay'-the plainly erroneous action Congress took at

the,end of the 96th Congress in 1980 whereby recycled nickel, chromiur
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and other very scarce, strategic recycled metals were included in

the original Superfund "chemical tax" list. That error should be

corrected by inclusion-of the,"recycled metals-"amendment found in

Appendix A to 'this statement.

Briefly summarized, that amendment would exempt.recyclable

metal scrap and recycled metal produced from recyclable metal scrap

from the "chemical tax" or '"feedstock tax" only. As indicated above,

all such scrap metal is currentlk-exempt from EPA's hazardous waste

regulations, and unless and until some need for regulation is demon-

strated and established,-plainly metal'recycling should not be

unfairly burdened by this particular Superfund tax designed for

chemicals that*EPA is actively regulating under the hazardous waste

program.

The proposed amendment contains an important proviso however.

It states thaE no taxpayer with a site listed on EPA's National

Priorities List who fails to comply with an EPA or court clean-up

order under RCRA, CERCLA or both, will be eligible for'this recycled

metals tax exemption during any such period of noncompliance. This

proviso, we respectfully submit, will serve as a powerful statutory

incentive for the maintenance of clean, environmgntally-sound

-operations throughout, the metal recycling industry. It will, there-

fore, effectively promote the very conditions Superfund itself was

designed to attain.
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While NARI Supports.The Imposition
Of A Waste-End Tax On Waste Disposal

ActivitieS, That Tax Must-Not Be
Extended To Necessary Metal Recycling
Functions Or To The Regular Exportation

Of Recyclable Or Recycled Metals

NARI has historically supported the maxim that those who

dispose wastes into the solid waste stream must bear the costs

of that waste disposal. Thus, even recyclers who dispose waste

materials must contribute fairly to any disposal costs for which

they are responsible.

However, the wasteend tax proposals now before this'Committee

go too far in that they, inadvertently or otherwise,-propose to

extend waste end taxes ostensibly aimed at waste disposal only to

essential metal recycling activities and even to the normal exporta-

tion of recycled metals.

In this regard, Section 303(a) of the Administration bill

proposes to apply the waste end tax to

(i) "the receipt of hazardous waste at a

qualified hazardous waste management unit", and

'ii) "the exportation of hazardous waste
, /

from the United States".

Senator Mitchell's S.955 contains substantially identical'

provisions inSection 111.'

Senator Bradley's S.596, on the other hand, appropriately

restricts the waste end tax to (a) "the receipt of a hazardous

waste for disposal at a qualified hazardous waste disposal

facility", and (b) it does not contain a broad, wholly unaccept-

able"export provision" applicable to regular U.S.. recycled metal

exports (See Section 202).
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NARI strongly'urges the Committee to adopt Senator Bradley's

approach for the following reasons:

1. Battery recycling facilities are the ,only recycling

facilities that presently must be licensed or "qualified" under

applicable EPA rules.' But, automobile battery recycling is clearly

one of the most important and voluminous recycling activities in

the United States. Without such recycling !at current levels at

least, the environmental consequences for this nation -and the effect on the

recycling industry, of coursq-- would be serious and severe. Con-'

sequently, the mere "receipt" of batteries at such recycling

facilities must not trigger the waste end tax.

As Senator Bradley's bill recognizes, the tax must apply -ili

the case of recyclable or recycled metals at least- only when

materials are "received for disposal".

2. *As demonstrated in the "chemical tax" portions of this

statement, several important recycled metals were erroneously

exposed to the Superfund "chemical tax" in 1980. Those same

recycled metals -nickel, chromium, etc.- must not now be subjected

to the waste end tax solely because they are "exported" in normal

commercial channels to customers of the U.S. recycling- industry

overseas. Such "exportation" is not waste disposal in any sense,

and thus it would plainly, be extremely erroneous for Congress to

apply the waste-end tax to such regular business activities of

obvious benefit to the United States.

An amendment, recommended to correct these waste end tax

deficiencies, is attached hereto as Appendix B.

Conclusion

We thank you, Mr. Chairman, the Committee and your excellent

staff for permitting us to testify before you on this matter of

vital importance to our industry. In closing, we urge 3he

Committee to adopt the new amendments attached to this statement

on Appendices.A and B.
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PROPOSED SUPERFUND CHEMICAL L TAX-AMENDMENT

"Section .4662(b) of the Internal Revenue Code is amended

by inserting the following at the end of that subsection:

"(7) Recycled Metal -- For purposes of this subchapter -

"(A) In General -- Except as provided in subparagraph (B),
the term "taxable chemical" .aid the nonferrous metals listed in the
table in Section'4661(b) shall not include any recyclable metal
diverted or recovered from solid waste for recycling and reuse, or
any recycled metal produced therefrom.

"(B) Eception -- Subparagraph (A) shall not apply to any
recyclable ormrecycled etal sold by a taxpayer-during any period
(1) a-site for which the taxpayer has responsibility is listed on
the National Priorities List published by the Environmental Protection
Agency under Section 105 of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980,,as amended, and (2) the tax-
payer fails to -comply with any final order or Judgment issued against -

the taxpayer in any action or proceeding Under the Comprehepsive
Environmental Response, Compensation and Liability Act, as amended,
the Solid Waste Disposal Act, as amended, or both.

"(C) For purposes of this paragraph, the terms

(i) "Solid waste" shall have the meaning pro-
vided by Section 1004 of the Solid Waste Disposal Act,. as amended.

(ii) "Recyclable metal" means metal scrap and
other metal bearing materials diverted or recovered from solid
waste for recycling and reuse.

(ii i) "Recycled metal" means any metal produced
or derived from recyclable metal."

APPENDIX A
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PROPOSED SUPERFUND WASTE END TAX AMENDMENT

"Section 4681 of the Internal Revenue Code is amended
by inserting the following at the end of that subsection:

"( ) The tax imposed by subsection (a) of this
.section shall not apply to the receipt at a qualified
hazardous waste management unit of any recyclable metal
for the purpose of recycling and reuse, or to the exporta-
tion from the United States of any recyclable or recycled
metal. For purposes of this subsection, the terms -

i) "Recyclable metal"-means metal scrap
and other metal bearing materials diverted or recovered
from solid waste for recycling and reuse.

(ii) "Recycled metal" means any metal
produced or derived from recyclable. metal.

(iii) "Solid waste" shall have the meaning
provided by Section 1004 of the Solid Waste Disposal Act,
as amended."

APPENDIX B
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The CHAIRMAN. Gentlemen, I have no questions. It has been a
most informative panel, a most informative morning. I appreciate
very much your patience in waiting this long.

George.
Senator MITCHELL. I have no questions, Mr. Chairman. I thank

the witnesses as well.
The CHAIRMAN. Thank you very much. We are adjourned.
_[Whereupon, at 12:40 p.m.,.the hearing was concluded]
[By dir ctioh of the chairman the following communications were

made a part of the hearing record:]
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" Statement of Terry McManus

Chairman of the Environmental and Occupational

Health Legislative Committee

of the American Electronics Association

to the Senate Finance Committee

Hearing on Superfund Reauth6rization

April 26. 1985

Summary

" AEA supports the reauthorization of Superfundlegih-

ltion and a waste-end tax supplemental to a feedstock

tax, provided the waste-end tax is equitably distributed.

" AEA believes it is important to address the question of

what is the most equitable source of funds, in addition

to the petroleum and chemical feedstock tax.

* AEA opposes proposals to base the Superfund tax on cor-

porate net profits.. This form of tax is inequitable to

companies that generate a very small ratio of hazardous

waste'compared to their corporate net profits.

AEA believes that any waste-end tax should create

economic incentivePfor waste producers to switch to'

environmentally preferable methods of waste management.

PJ~American Electronics Association
1612 K Street, N.W., Washington, D.C. 20006
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The Jmerican Electronics Association (AEA) appreciates the oppor- ..

tunity to comment on the proposals to extend the Comprehensive

Environmental Response, Compensation and Liability Act.

(Superfund).- Our comments will focus on changes in the present

Superfund taxes and on additional revenue sources that have been

suggested to raise funds for expansion of the program.

AEA's 2,700 member companies encompass all segments of the

electronics industries, including manufacturers and suppliers of-

computers and peripherals, semiconductors and other components,

telecommunications equipment, defense systems and products,

instruments, software, research-and office systems. The AEA '

membership includes companies of all sizes, from "start-ups* to

the largest companies in the industry. The greatest number df

the AEA membership (711) are small companies employing fewer' than

'250 employees. AEA member companies account for 63% of worldwide

sales of the U.S.-based'electronics industries. - ---- s.

Currently employing 2.5 million Americants,*he electronics

industries are among the fastest growing in the economy. The

electronics industries have become the, largest single ma'nufac-

turing employer in the United States.

Potential Funding Sources

In examining potential funding sources, AEA believes it is

important to address the question of what is the most equitable

source of funds, in addition to the petroleum a d chemical
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feedstock t\ x. AEA suggests that Congress consider the feasi-

bility of modifying the feedstock tax as follows:
/1

Expand the-list-of materials subject to

feedstock tax; -,

. Tax imported materials consistent with

domestically produced materials;

o Exempt domestically produced materials

-which are exported.

Proposals for a tax on corporate net profits have been submitted.

AEA opposes this type of tax because it is inequitable to

companies that generate a very small ratio of hazardous waste

_--compared to their corporate net profits. The electronics

industries-, collectively, would be burdened with a dispropor-.

tionate share of the cost of this form of tax.

AEA is prepared to support a waste-end tax supplemental to a

feedstock tax, provided that a waste-end tax is equitably

distributed. In AEA's opinion, equitable distribution of any

waste-end tax would require the following:

o Equal taxation of all hazardous wastes which

are disposed of onto or into the earth;

* Equal taxation of both on-site and off-site

disposal practices;

0 No taxation of'hazardous waste treatment

processes.

I I
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Ecc.amic Incentives for Waste-end Tax

A waste-end tax should create economic incentives for waste

producers to switch to environmentally preferable methods of

waste management. Thirty-two million tons of the nation's'

hazardous wastes are disposed of, via,deep-well injection. Deep-

well injection of hazardous waste is as potentially detrimental

to the'environment as are other forms of land disposal. Proposed

taxation of the deep-well injection of hazardous waste at a lower

rate than taxation of other forms of land disposal is inherently

inequitable.

According to a 1983 Office of Technology Assessmen report,

approximately 80% of the nation's hazardous waste is disposed of

on-site. Exempting generators of hazardous waste who dispose of

-those wastes on-site.from a-waste-end tax 'requires other

generators to provide the superfund monies for the clean up of

the National Priority List (NPL) sites. The NPL listing criteria

does not differentiate between on or off-site disposal areas.

NPL listing criteria are only concerned with adverse impacts to

the environment. Therefore, Congress should follow this example.

,A waste-end tax-must be applied equally to both on-site and

off-site disposal.

AEA supports Resource Conservation and Recovery Act (RCRA)

policies which favor use ofwaste treatment processes rather than

land disposal methods. The RCRA policy of encouraging treatment

of hazardous waste should not be undercut by a Superfund tax on

such treatment processes. AEA opposes,taxation of treatment,

processes such as incineration, recycling, and any wastewater

treatment pursuant to the Clean Water Act.
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WRITTEN STATEMENTl
OF THE

AMERICAN GAS ASSOCIATION
BEFORE 'THE

COMMITTEE ON FINANCE
OF THE

UNITED STATES SENATE
ON THE

REAUTHORIZATION OF TAXES IN THE COMPREHENSIVE
ENVIRONMENTAL RESPONSEs COMPENSATION

AND LIABILITY ACT

April 25, 1985

The American Gas Association is a national trade

association representing thp naLural gas distribution and

transmission industry. A.G.A.'s 300 members serve 150

million consumers in all fifty states. Since methane is the.

principal constituent of natural gas along with small
fractions of light hydrocarbons, our members -- and all gas

consiners --- are clearly interested in the methane feedstock

tax levied in the. Comprehensive Environmental Response,

Compenstation and Liability Act (CERCLA), far better known

as Superfund.

Although Superfund has now been in existence for nearly

five years, it seems clear that the statute must be

reauthorized and that the trust must continue to be funded.

he ultimate size of the fund and its disposition, however,

are difficult policy issues that only Congress can resolve,

and A.G.A. does not take a position on those issues. We

only wish to offer our comments on Superfund taxes.

There are several proposals before Congress to

reauthorize Superfund taxes. Although different bills rely

on different tax mechanisms -- or on different combinations

4 !
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of tax mechanisms -- there are four basic taxes proposed.

(I) Reauthorizing £he present feedstock tax at the
same or a higher rate.- In S.955, for example, the
feedstock tax on methane is reauthorized and
remains at $3.44/mdlecular ton.

(2) A waste end tax on the. production of regulated
hazardous wastes.

(3) A contribution to Superfund from general tax
revenues.

(4) A tax on corporate net receipts that would be
dedicated to the CERCLA trust fund.

lie have reviewed these proposals in light of A.G.A.'s

longstanding support for responsible-environmental

legislation, the Administration's budget resolution -- which

we recently endorsed -- and our members' firm support for

tax simplification and fiscal reform.

Of the four proposals, a waste end tax is the most

equitable in terms of matching tax liability with the

generation of hazardous waste. We also support the

reauthorization of a feedsLock tax, if exemptions for fuels,

intermeliace feedstocksr and fertilizer production are

retained. Because the attached studies show that our

domestic petrochemical industry faces strong foreign

competition, limited contributions. from general revenues may

also be necessary to vase the tax burden on a single

industry. However, we do not favor a corporate Superfund

tax since such taxes are at odds with fiscal reform and tax

simplification.
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Discussion of the Four

Superfund-Tax Proposals

(1) THE FEEDSTOCK TAX: The existing Superfund imposes an

excise tax on the Sdle or use of 42 specific chemical

substances, plus crude oil. The tax is collected on imports

and exports, as well as on domestic useage. Methane, which

is the principal constituent of natural gas, is taxed at

$3.44/molecular ton or about 43 cents/million Btu, when it

is used as a feedstock. There are 6 exemptions from the

feedstock tax, several of which directly affect the natural

gas transmission end distribution industry and its 160

million consumers, Sutstances that are used for fuels,

intermediate feedstocks, and, fertilizer production are

exempt. Congress included these exemptions:- to keep-the

tax from falling on consumers in the case of fuels; to

prevent double taxation, in the case of intermediate

.feedstocks: and to aid American agriculture, in the case of

fertilizers. These policy considerations remain valid today

and Corngress should reauthorize all the exemptions, if it

reauthorizes the feedstock tax.

We wish to make absolutely clear that the only reason

that natural gas is taxed under Superfund is because of its

limited usw for feedstocks to make other chemical

substances, few of which are reualted by CERCLA. Natural

gas is not a toxic substance. It is not regulated under

Superfund, and is in tact specifically exempt from that
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statute, indeed, natural gas is such an vnvironmerutally

benign* fuel that it produces no liquid or solid rezsidues

when burned. Natural gas also emits fewer cOnbuti t
6n- gdses

than other fossil fuels and can be used with coal and oil to

reduceq total air pollution frqin those fuels.

Fuels Exemption: Whc;n Superfund was enacted in 3980,

Congress wisely excluded substances used as fuels from

to×xtion since they do not add to the accumulation of

........ hazar dou6s waste ' (26 U.S.C.A., 4662 (b) (1)). In 1934, more.

than 97% of all natural gas sold Wd4 used as a fuel, while

less than 3'0 of gas sold was used foi- feedstocks.

USER USAGE
45 million homes 25%
3.5 million smill

businesses, schools
and hospital s 14%

182,000 industrial /
customers Lor steam
and electrical genera-
Lion, plus riumercus
manufacturing and
agricultural processes 53%

Other uses, including
2.7% feedstock usir

Thus, the overwhelming majority of all natural gas sold in

this country is used as a safe and efficient fuel. w hen the

feedstock tax is reauthorized, Congress should continue to

exclude mehaso aird other -ubstunces -- such ds butaine --

when they are used as fuels since they do ,ot contributed to

thet production or accumulation, of hazardou.os WsL!.

The Tax Rleform Act of 1984 (P. ,. 98-369) furLhr
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clarified the..fuedstock tax so that the production of liquid

fuels from methane-, butane, and nine otherwise taxable

feedstocks is exempt. Since the transportation fuels made

with. these feedstocks: (1) adre already taxed; and (2) are

totally consumed when used, Congress should also retain

these-exemptions. Substances should only be taxed -to the

extent that they are used as final feedstocks.

Intermediate Feedstopk Exemption:,- Petrochemical

manufacturing actually consists of a series of steps that

use basic substances'to create more and more complex

chemicals. For example, natural gas is a basic feedstock

for ammonia. Ammonia is then used as a feedstock in. various

other chemcial processes and thus is taxed under Superfund

as a feedstock. In order to prevent double taxation, 26

U.S.C. 4662(d) permits the Secretary of the Treasury to

refund or credit the tax when a manufacturer uses one

taxable substance to make a second taxable substance. Our

survey of thI itr-- 'ture and our own studies show that 60%

of the natural gas that is used for feedstocks goes into

ammonia production. :(Pease see Appendix A). As a matter

of tax equity, any reauthorization MUST retain this

exclusion to prevent double taxation.

Fertilizer Exemplion: The present law also excludes

from the feedstock tax ammonia, methane, arid other

constituents of fertilizer (26 U.S.C. 46 62(b)(2))'.

Congress included this progi~iun for a number of still valid

reasons: (a) as 'dn aid to U.S. agriculture; and (b) as a
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* matter of equity, since fertilizer is not a waste within the

preview of CERCLA, although its manufacture and use is

comprehensively regulated by other environmental statues.

The American Gas Association recently completed a study on

worldwide ammonia production. This study -- which appears

as Appendfx B- - found that, after a period of very harsh

competition from subsidized imports, domestic ammonia

producers may regain some market share because capital costs

for new U.S. capacity are lower than capital costs" n -Third

World countries. However, it is absolutely essential not to

burden a rumerging domestic ammonia industry with higher

product costs -- such as feedstock taxes -- since American

manufacturers face very severe competition from Canadian,

Mexican and Caribbean ammonia exporters. For these reasons,

the exclusion from the feedsLock tax for fertilizer

production must be preserved in the reauthorization. We

would also add tLhat imported feedstocks should be taxed.

In summary, the' present tax law includes three types of

exclusions that affect natural gas: (1), exclusions for

fuels; (2) exclusions for intermediate feedstocks to prevent

double taxation; and (3) exclusions for fertilizer

production. All of these excluiins were created for policy

objectives that are still valid. Each exclusion should-be

retained. -

(2) A WASTE END X; Although there is no waste end

tax in the present law, al the reauthorizatio;, bills

include a tax on tNe quantity of hazardous wastes that must
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be disposed of at the end of the manufacturing cycle. In

addition to raising more revenue for the CERCLA fund, the,

tax also encourages recycling afid/or destruction of

hazardous wastes. Of the four options, it most clearly

-matches the tax burden with the amount of %aste generated,

and for this reason A.G.A. finds it an appropriate Superfurid,

tax mechanism. The chief problem with waste end and

feedstock taxes is that they fall on the petrochemical

industry. One industry.can not sustain the tax burden for a

very large Superfund,,thus, we believe That limited

contributions feom general revenues may be necessary.

(3)' CONTRiBUTIONS FROM GENERAL REVENUES: The present

Superfund is partially funded by contributions from general-

reVenues. Howevert, we understand that the Administration4s

bill eliminates this contributin. A.G.A. has endorsed the

Administration's budget resolution, since we, believe that

deficit reductions are essential for the continued economic

well-being of the United States. Whether or not CERCLA

funding from general revenues should be cut, however, is a

difficult policy issue -that only Congress can resolve.

Since both feedstock and waste end taxes fall on the

domestic petrochemical- industry, if a very large fund is

needed to clean-up abandonedhazardous waste sites, one

industry may not be able to finance the entirm fund without

contributions from general renvenues. .Our attached

appendices show th'ft the petrochemical industry has
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experienced sharp foreign competition. Therefore, large

excise and waste.end taxes could have disasterous

consequences for U.S. petrochemical companies.

Contributions to Suptcfund from general revenues are also

justifiable since the economy -- as a whole -- benefited

from the manufacturing processes that produced the wastes.

Thus, if Congress determines that a large Superfund is

needed, contributions from general revenues are appropriate,

as loig as they stay within the budget framework.

(4) GENERAL CORPORATE TAXES: Despite the surface

appeal of a corporate tax dedicated to Superfund, A.G.A.

does riot support this funding mechanism for two reasons:

0 A.G.A. does not believe that it is good tax policy to add
more off-budget items at this time. In future years, the
tax would not be subject to the same scrutiny and public
debate that Congress applies to line items in the- budget.
If Congress is serious about tax simplification and other
fiscal reforms, then it should be very cautious about the
creation of ne4 off.-budget items.

e From a parochial point-of-view, several of the corporate
tax proposals require the taxpayer to change its
accounting and/or recordkeeping practices. Thus, this
tax will increase compliance costs in addition to being
at odds with tax simplification goals.

On the first-point, while it is true that corporatlions

have benefited from the processes that created hazardous

wastes -- that same nationale applies to the public at at

large. "All our citizens have benefited from those processes,

-- not only from more jobs avid a higher standard of living

but from convenient, consumer products. Furthermore,
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corporations would-contribute to the superfund -- through

their ordinary corporate taxes-- if general tax revenues

were used to supplement the fund.

Frankly, the" appeal of a dedicated tax is that it is an

off-budget item. From the taxpayers' perspective, however,

new off-budget items contravene the goals of tax-,

simplification and budget reform. If an item cannot be

.justified during the rough and tumble of debate on the

budget, that is no reason to treat it as an off-budget item.

Th4 budget' process will necessitate searching inquiry and

Congressional scrutiny ihto the operation of the fund.

Since the Superfund tax will collect significant amounts of

money over the decade, this oversight may be invaluable.

On the second point,-various tax mechanisms have been

proposed: (a) value added or general federal sales taxes on

manufacturing: (b) net receipts taxes on corporate gross

receipts less costs of goods sold; and (c) taxes on earnings

and profits. Each proposal has defects. A value added or

general federal sales. tax represents a mojor change in U.S.

tax policy. Neither taxpayers nor tax collectors-are set-up

to pay or collicE this tax. -Initial start-up and compliance

costs would be completely out of proportion to the tax

raised. Net receipts taxes, on the other. hand, may cause

serious economic distortions since they favor service

industries over manufacturing. Furthermore, domestic

manufacturers are even more disadvantaged, unless, imports

are also taxed. Lastly, corporations that are able to take
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advantage of numerous tax preferences may escape a tax on

earning and profits altogether. Thus, a surtax may add to

existing inequities in the tax code. The defects in all

three" general corporate tax propqis suggest that new,

dedicated taxes are inapproplate. Instead, Congress should

devote itself to tax simplification and reform.

SUMMARY

Natural gas is not a t6xic substance regulated under

Superfund. Gas is taxed under CERCLA soley because it is

valuable feedstock for certain chemicals. The Committee

must continue to exclude substances used for fuels,

intermediate feedstocks, and fertilizers from Superfund

taxation. From a policy perspective, the. Committee should

consider the economic wellbeing of the domestic

petrochemical industry before levying a high waste end or

feedstock tax. To ease the Superfund tax burden on a sing

industry, limited contributions from general tax revenue

may be necessary. However, the alternative of a general

corporate tax will increase compliance costs and is at odds

with tax and budget reform -- thus, A.G.A. opposes a general

corporate tax.
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Appendix A

GAS RESEARCH .INSIGHTS
An occasional publication of Gas Research Institute on topics of current interest.

Status and Outlook for Natural Gas
Use As Chemical Feedstock

by
Michael E. Samsa
Bruce A. Hedman
Irvine J. Solomon

August 1984

Abstract

The future of natural gas consumption by the U.S. petrochemical industry has been a topic of growing
concern in the natural gas industry over the past several years. The petrochemical industry, which in-
cludes SIC 28 (Chemicals and Allied Products) and SIC 29(Petroteum and Coal Products), has historically
accounted for about one-half of total industrial gas consumption, or about 3.0 to 3.2 quads per year.
Recently, howeve; natural gas consumption in the petrochemical industry has declined as a result of
reduced refinery th'ughput, process efficiency improvements, and a drop in production of many in-
termediate and finished chemical products. Indeed, composite domestic production of the fifty largest
volume chemicals has declined an average of 1.3 percent per year since 1977.

Natural gas consumed by the petrochemical industry is used either for fuel and power or as process
feed material for conversion to other intermediate or tinished-product chemicals. O the 3,125 billion cubic
feet (bcf) of natural gas sales to the petrochemical industry in 1980, 688 bcf, or 20 percent, was used
as a process feedstock. An additional amount of gas, approximately 475 bcf, was consumed as fuel
associated with methane feedstock conversions. The remaining 1,962 bcf was consumed for fuel dnd
power throughout the petroleum and chemical industry.

This analysis focuses on the economic, market, and technological questions related to the status 4nrd
outlook for natural gas\use as a chemical feedstock. The purpose is to review the imp"?ant factors deter-
mining the future ofgas consumption in this segment of the petrochemical industry and to provide perspec-
tive on the relative magnitude of each in determining this future. The fundamental question to be answered
is what, if any, is the appropriate role for GRI-sponsored research in chemical conversion of methane
that would be of mutual benefit to the regulated gas industry and the customers it serves.

The analysis concludes that the overriding determinants governing the future of bulk chemicals current-
ly produced from methane are relatively high domestic.-iiatural gas prices and strong efforts on the part
of major oil-producing nations to export high-value-added products derived from what is now flared gas.
Thus, there-is little optimism that near-term R&D improvements in existing technologies could significantly
alter current market trends. Research directed toward the catalytic production of bulk chemicals not cur-
rently derived from methane, and basic research Into new ways of breaking and "reforming" the methane
molecule bonds by other catalytic or biological routes offer some potential in the longer term.

r. r~ Gas Re arch Inatilufe, 800 West Bryn Mawr Avenue, Chicago, Illinois 60631 312/399-8100
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Introduction

In 1980, natural gas sales to all sectors of the economy totaled 18,216 billion cubic feet (bcf). Of that
amount, U.S. industry (excluding leise and plant fuel arid electric utilities) consumed 7,172 bcf. As shown
in Figure 1, the petrochemical industry, composed of SIC 28 (Chericals and Allied Products) and SIC
29 (Petroleum and Coal Products), consumed 44 percent of industriat gas sales, or 3, 1,5 bcf ofatura-----.- - -
gas, as a fuel and feedstock.' 2

Fuel uses, excluding fuels for feedstock conversion, accounted for 63 percent (1,963 bcf) of natural gas
consumption by the petrochemical industry. The remaining 37 percent (1,163 bcf) was use'd as a chemical
feedstock and as fuel associated with the conversiQn of methane to commodity chemicals. The largest
volume chemicals currently produced from methane feedstock include ammonia, methanol, hydrogen,
carbon black, and others such as acetylene, hydrogen cyanide, and chlorinated methanes In 1980, a
peak production year for bulk chemicals from methane, nearly 60 percent of the feedstock and associated
fue! was used for the production of ammonia. Methane for ammonia feedstock accountedfor 367 bcf,
while an additional 300 bcf of natural gas was used as fuel in the methane-to-ammonia conversion pro-
cess. Methanol production consumed another 132 bcf of natural gas, 77 bcf as feedstock anid 55 bcf
as fuels. Hydrogen accounted for just over 300 bcf of methane consumption, 205 bcf as feedstock and
an estimated 100 bcf as fuel. Carbon black and other, chemicals make up the remainder.

It is estimated that approximately 40-50 percent of natural gas consumed by the petrochemical industry
in 1980 was supplied by intra and interstate pipelines. The remaining 50-60 percent was supplied by
direct producer sales. Although difficult to determine from available data sources, an estimated 30-35
percent of ihe feedstock methane and associated fuels is transported in interstate pipelines. At 1980
chemical production levels, this amounts to an interstate gas market of 350-400 bcf. 1---

The future of this natural gas market depends critically on a number of economic and production factors.
as well as regional and international trade considerations related to those bulk chemicals now producedprimarily from feedstock methane. The status and outlook for each major commodity chemical is discussed
separately in the following sections. Implications of these factors and opportunities for gas industry R&D
are discussed in the final section.

Figure 1. Natural Gas Consumption In the Petrochemical Industry In 1980 (Billion Cubic
Feet). (Source: R.I. 2 and GRl estimates.)
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,Ammonia (NHO)
Ammonia is produced by catalytic reaction of nitrogen from air and-hydrogen from natural gas. Con-
sumption of ammonia in the. United States is dominated by its application in nitrogenous fertilizers, which
accounts for 80 percent of thed-use demand. Resins, fibers, and plastics used primarily in the con-
struction and automotive industries account for-.an additional 15 percent of ammonia dernand, with the
remaining 5 percent used in the production of explosives for mining and military applications.

Ammonia is the largest consumer of feedstock methane, and in the peak production year, 1980, it ac-
counted for the consumption of 367 bcf of natural gas for feedstock, and an additional 300 bcf of natural
gas for fuel. As shown in Figure 2, U.S. ammonia production grew steadily from,.1 3.8 million metric tons
in 1973 to a peak of 17.8 million tons in 1980. Domestic production declined 25 percent between 1980
and 1983, falling to a 10-year low of 13.1 million metric tons. Industry estimates of ammonia production
for 1984 forecast a recovery to 1982 production levels of 14.5 to' 15.0 million tons. Lower grain inven-
tories and an end of the government's payment-in-kind program will lead to the restoration of a sizable
portion of the agricultural acreage previously held but of production and greatly boost ammonia de-
mAnd.3'4 Reduced demand for ammonia products coupled with rising natural gas prices has lead to the
permanent or temporary closing of nearly a quarter of the U.S. ammonia production capacity that was
operating 1976. Figure 3 shows by state the ammonia plant capacities in operation at year-end 1982
and closed down since 1976. Of the 69 plants currently operating, 61 percent (11.3 million metric tons
per year of capacity) is located in major gas-producing states including Texas, Louisiana, Oklahoma,
New Mexico, and Alaska. By contrast, two-thirds of the 5.0 million metric tons per year of plant capacity
closures have occurred in states served primarily by interstate pipelines: At anticipated 1984 ammonia
production levels, it is estimated that these plant shutdowns will result in the loss of approximately 85
bcf Of interstate natural gas feedstock and fuel-use sales.

High U.S gas prices (relative'to oir-rich nations), low-cost imported ammonia, and reduced domestic de-
mand for nitrogen fertilizers are the major factors contributing to ammonia plant shutdowns and reduced
profitability of those plants still operating. In mid 1982, the average price paid for natural gas by U.S.
ammonia producers was $2.80110 3cf distributed as follows:3

t.Capacity Range ($/103 cf) Average ($110 cf)
19 less than 1.99 0.63
15 2.00-2.99 2.86
42 3.00-3.49 3.17
24 more than 3.50 3.77

20-

19-

18i

17-

S16-

0. 14-/

13-

12-

11

t0o

Figure 2. U. S. Ammonia Production. (Source: Ras. 1, 3, 4.)

I I I I I I i I I I 1 I
1973 , 1974 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984
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I .

Operating 1982 16,715,000 Metric Tons (69 Plants)
Closed 1976-1982 5,040,000 Metric Tons (35 Plants)

Figure 3. Ammonia Production Capacity at Year-End 1982 and, in Parentheses, Ammonia

Capacity Closures Over the Period 1976-82 (Tousan Metric Tons/Year).

(Soijrce: Ret. 5.)

As indicated in Table 1, a $2.801103 cf gas price contributes to over 60 percent of the total production

cost for a typical arronia plant and an $11/metric ton net loss on a fullrecovery-cost bass, At $162/metric

ton, the current peak seasonal market price for ammonia, a $2 50110' cf gas price would be required

to break even on this basis On a-cash basis (i.e, excluding capital cost recOvery), ammonia producers

can break even at gas pieces up to $3.30 .

The gas consumption rate assumed in Table 1, 37.5 106 8tu/metric ton of ammonia, was adopted from

Chem Systems. Inc. estimates for the American Gas Associations for ammonia plant technology coming

on stream in 1981. State-of-the-art technology beitig incorporated into new Canadian ammonia plants-= -=.. .. . g fro rr 27 to 28X I0 ' Btu m etrc

report "I will lower gas Consumption rates by about 25 percent rangifr

ton.
8'7 Even with these much improved efficiencies, ammonia production economics become marginal,

t best with tese a h p i.es .A .he $2.80/10 6 W& shown in Table 1, state-of-the-art efficiencies would

reduce natural gas costs to about $68.501metric ton resulting in a total production cost of $1451metric

ton and about a 4 percent return on investment, This small profit margin would be eliminated, however,

under new contract gas prices Many plants still operating are doing so on a cash basiS or are taking

advantage of regionally higher ammonia market prices. Only about 3 million metric'tons per year of capacity

still benefit from old gas contracts ranging from $0,35 -$0. 70/10 ' cf.

I ry 1983. gas Pipeline acquisition costs (ie , prices paid'1'o producers) peaked at $3 24/106 Btu
"',ns eFeeqsbrcsuto, ~ce;n l 14. Following this pattern, the gas .

and e since declined by 10 5 percent to $2.9011 0' Btu in early 9ar

price for industrial sales by major pipelines declined over 9 percent from a peak of $4.50106 Btu in April

1983 to $4.081 10&Stu n february 1984 Even at these U S gas prices a market price of $17 5.,25/metric

ton of ammonia would be required to stimulate any signiticntOncreaes in domestic ammonia produc-

lion I Top market prices, however, have generally been below $651mtric ton. but could reach higher

levels as demand rises following an end to the government's agricultural acreage set-aside program,
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Table 1. Ammonia Production Costs (1982 $) Using Current-Technology-Basis (Source: Ref. 5)

Plant Capacity: 1000 Metric Tons/Day
Annual Production: 340,016 Metric Tons/Yr.
Natural Gas Use: 37.54X106 Btu/Metric Ton
Capital Investment: $140 Million

Fixed Costs $10001Yr $/Tonne

Labor & Materials 4,819 .... 14.17
Overhead 5,284 15.54
Depreciation 10,105 29.72

V.

Subtotal 20,208 . 59.43

Variable Costs

Utilities, Catalyst and Chemicals 2,903 8.54
N atural Gas @ $2.801106 Btu 35,744 105.12

Subtotal 38,647 113.66 .

Total Cost of Production 58,855 173.09
Ammonia Market Value @ $162/Tonne 55.083 16200

Net Loss (3,772) (11.09)

In 1982 the U.S. imported 2,2 million metric tons of ammonia primarily from the USSR, Mexico, Canada,
and Trinidad. In contrast to U.S. gas prices, Mexican ammonia producers pay an average ot $0.44/103
cf, which contributes only $16.501metrip tont to the ammonia production cost.' Until recently, the U.S.
exported about 1.0 million metric tons of frnionia-annually. Exports have dropped sharply in the last
few years and now amount to only about half the historic levels.

Historically, U.S. ammonia production has been somewhat cyclic as producers respond to agricultural
fertilizer demands The cyclic nature of this market will likely continue in the future, but it is doubtful
that domestic ammona production will ever exceed 1980 production levels. World ammonia production,
on the other hand, is projected to grow from just over 100 m;Ihon metric tons per year in 1980 to 12Cl125
million by 1990.10

The loing-term outlook will depend primarily on the worldwide demand for nitrogen fertilizers and the future
of domestic natural gas prices. One recent analysis' indicates the need for up to 180 new and replace-
ment ammonia plants worldwide to keep pace with increases in world population. Although industrial
gas prices have recently stabilized and declined, their relatively high level compared with other majoi
ammonia-producing nations, coupled with low utilization rates, suggests that U.S. ammonia capacity will
remain stable, at best, through 1990. World capacity is expected to incre.1se from 118 to 165 million
metric tons per year over the same period 10 

ii

Methanol (CH3OH)

Methanol is prr.doced by a reaction of carbon monoxide and hydrogen niade by steam-reforming natural
gas or heavier hydrocarbons. There are presently 13 methanol plants in the United States with a com-
bined production capacity of nearly 1,955 million gallons per year. Natural gas is used as a feedstock
in 10 plants representing 1,595 million gallons per year of capacity. Two plants use oil or refinery by-
product, while the remaining facility, operated by Tennessee Eastman, uses a coal-based process to
produce methanol that is further procetsed onsite to acetic anhydride. Shown in Figure 4 are the loca-
tions of methanol production plants. The natural-gas-based facilities are located exclusively in Texas,
Louisiana, and Florida ano are directly supplied by producers or intrastate gas pipelines.

I
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e 1a g lRaffinate

ol 5 0g60-Coal
(Su(c Plant)

200-Otl i(3 Plants)
(1 Plant) 1075-NG.

(6 Plants) . •

over tptNa n Gas 1.595 x 10 galyr P c i. .. e
b Oi 200 x 106 gao/yrCoal 60 x 106 gallyr

" Other 1 !00 X_ 106 o.gal/_yr
Total 1,955 x 106 gal/yr

Figure 4. Methanol Productio capacity at Year-End 1982 (Million glons/Year).
(Source: Ref. 5.)

Except for 1981, when domestic methanol production peaked at 0 billion gallons. annual production
over the past decade varied between 0.85 and 1. 1 billion gallons. Production in four of the last five years
has been 1. 1 billion_ gallons, which accounted for consumption of 77 bcf of natural gas feedstock andot

',54 bcf of natural gas fuel annually. X'oduction forecasts foe 1984 total about 1.25 billion gallons, citing -
continuing economic recovery and increased fuel-use applications as underlying reasons for the higher
estimates.' Figure 5 shows U.S methanol production history over the past decade.

The greatest demand for methanol is as a chemical intermediate for further processing into fotrnldehyde,
acetic acid, and methyl methacrylate. which together compose 53 percent of the methanol market as
shown in Figure 6

formaldehyde, used in the production of adhesives for plywood and particle board, insulation, and plastics
,represents the largest single share and in 1981 accounted for 37 percent of methanol demand. Acetic
acid is a rapidly growing market for methanol and currently accounts for about 12 percent of demand.
The market demand for acetic acid includes applications in construction materials and paints as well
as textile and paper coatings. Although demand for acetic acid has been relatively stable qt 1.3 to 1.5
billion pounds per year over the past decade, methanol's growing share of this market has resulted from
development of a methanol carbonytation process that has proved to be more economical than the exist-
ing ethylene oxidation route. Should the entire U.S production of acetic acid eventually convert to the
methanol carbonylation process, the demand for methanol for this market segment could increase from
150 million gallons presently to 235 million gallons annually. Production of methyl methacrylate accounts
for an additional 4 percent of methanol use and ultimately finds market outlets as acrylic sheets and
various surface coatings.
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Figure 5. Methanol Production (Billion GallQn4.Source: Refs. 1, 3, 4.)

Acetic Acid (12%)

Gasphne/MTSE (130,b)

Solventls (104)s

'Other 17%) . Methyl Halides (70%

Methyl Methacrylate (4%)

Formaldehyde (37/o)

Figure 6. Breakdown of 1981 U. S. Methanol Demand (1.3 Billion Gallons).

Industrial solvents and other uses, primaritydehydration agents, represent 27 percent of total methanol
demand. Methyl halides, which represent I percent of the methanol market, are used in the manufac-
ture of silicon rubber and variOus pesticides and herbicides.

The newest market outlet for methanol, and the only end use with a potential for high growth in the future,
is the fuel-use market, which consumed about 150 million gallons of methanol in 1982. The high octane
quality of methanol makes it an attractive blending component for gasoline. However, there remaips some
controversy over using increased quantities of methanol and methanol derivatives as octane-enhancing
constituents in automotive fuels. During the last several years, the use of methanol and methanol-derived

I I I
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cosolvents for gasoline blending has increased significantly. The gasoline additive methyl tertiary butyl
ether (MTBE), made by an acid-catalyzed reaction of methanol and isobutylene, has consumed signifi-
cant quantities of methanol as its use grows as an octane booster for unleaded gasoline. More recently,
a 1:1 blend of methanol and gasoline-grade tertiary butyl alcohol (GTBA) has been nar'kited by ARCO
under the trade name Oxinol as an octane-enhancing gasoline additive.

Currently, neat methanol (pure methanol without b cosolvent) is permitted in gasoline at concentrations
only up to 0.3 percent.3 This small amount has been allowed to absorb any water in the gasoline and

_.hereby reduce icing problems in cold weather. However, methanol blends are reportly used in more
than 2 percentof all gasoline now sold In the United States."t Most of the methanol being used is under
waivers previously granted to ARCO and American Methyl. The ARCO waiver allows blending of GTBA
and methanol up to 4.6 percent by volume when theratio of methanol to GTBA is 1:1. The waiver for
American Methyl allows a volumetric methanol content of up tQ_12.percent; with a ratio of methanol to
cosolvent of 6.5:1.13 .......

Ford Motor Cdmijpany is testing a specially produced fleet of 587 methanol-powered Escorts, most runirxng
on a fuel comprised of 90 percent methanol mixed with 10 percent unleaded gasoline. Over 500 of these
vehicles are being tested in California, mostly by state agencies; more than a dozen were bought by
the state of Pennsylvania promoting methanol made from coal while others were purchased by govern-
ment agencies in Sweden and New Zealand. 1' - .

While Ford is demonstrating methanol-fueled vehir!as, other U.S. and foreign auto manufacturers are
opposed to high concentrations of methanol in gesol ne. General Motors is concerned only about cases
where the methanol content exceeds 5 percent by volume. Chrysler and Toyota have expressed more
serious concerns. Owner manuals for 1984 Chryslers, for example, warn motorists not to use gasoline
containing methanol and that doing so may void the manufacturer's warranty."3 AMOCO has recently
run full-page ads ih leadiqnewspapers stating that it does not add methanol to any of its gasolines
and that methanol-blended gasolines reduce vehicle mileage rates.

Amoco's claims are supported by General Motors test results comparing the fuel economy of gasoline
and 90% gasoline/10% methanol blends using stock engines and carburetors. GM's tests showed almost
idential volumetric fuel consumption at steady-state speeds less than 30 miles per hour. Above 30 miles
per hour, however, the fuel economy of the gasolinelmethanol blend dropped sharply to 10-15 percent-
age points below the leveTs achieved by straight gasoline. 1-

The volumetric energy content of methanol is about half that of gasoline (64,150 Btu/gal vs.. 123,360
Btu/gal). Addition of methanol to gasoline reduces the fuel energy content and, if carburetion is not ad-
justed for the change, results in a leaner air/fuel mixture supplied to the engine. In older cars with relatively
rich carburetion, the leaning effect of a blend can improve thermal efficiency and compensate for the
loss in energy content, so that a net increase In fuel economy is possible. However, because most late
model cars either run lean or stoichiometric, further leaning by a blend degrades f Del economy. For this
situation, volumetric fuel economies can be lower and cost permile higher because Of the lower energy
content of 4he gasolinelmethanol blend compared with straight gasoline. Carburetor adjustments could
compensate for some loss in fuel economy, but such adjustments -are not allowed under existing en-
vironmental regulations.
The economics of neat (100%) methanol as a transportation fuel are considerably different from the
economics of gasoline/methan0l blends. Although the volumetric energy content of methanol is approx-
imately one-half that of gasoline, the higher octane number of methanol permits'the use of higher-'
compression-ratio engines, which allow gains in thermal efficiency. A fully optimized methanol-fueled
engine can achieve up to a 15 percent improvement in thermal efficiency over its gasoline-fueled counter-
part. " Therefore, neat methanol fuel priced at $9.35/106 Btu ($0.601gal) is equivalent to gasoline priced
at $8.10/106 Btu ($1.00/gal). On a miles-per-gallon basis, engine efficiency improvements only partially
offset the lower volumetric energy content of methanol compared with gasoline. The miles per gallon
of methanol could be as much as 40 percent lower than the miles per gallon of gasoline. This means
that the methanol-fueled vehicle would require a 67 percent larger fuel tank to maintain driving range
between fillings.

Other automotive problems can occur with volumetric concentrations of methanol in gasoline above 10
,to 15 percent. First, methanol is hydroscopic and tends to absorb moisture until phase separation oc-
curs. Even with 10 percent great methanol in gasoline, phase separation will occur at only a few tenths
Of a percent water at temperatures below freezing. The heavier water-methanol layer tends to accumulate
at the bottom of the tank and may be charged to the engine, which then will not run.

--I- - I
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* The deviation of methanol-gasotine mixtures from ideal solution behavior can also cause problems with
vapor lock. Figure 7 shows that the addition of even small quantities of neat methanol to gasoline in-
creases the Reid vapor pressure of the mixture disproportionately. At very large concentrations, in ex-
cess of 75-80 percent methanol, the Reid vapor pressure drops sharply below the typical gasoline value
of 7 psi. In order to maintain an acceptable vapor pressure in gasoline-methanol mixtures of less than
75 percent methanol, butanes and pentanes must be withdrawn from the gasoline blending stock. The
economics of this procedure depends on the alternative uses for the withdrawn hydrocarbons, which
currently have relatively low market values.

Methanol may also corrode many of the materials used in automobile fuel systems, including lead in
the tanks and aluminum and zinc in the carburator and fuel pump. Methanol also swells rubber and plastic
components. Although some progress has been made with corrosion inhibitors, wide use of high methanol-
to-gasoline ratio mixtures wquld likely require the adoption of new materials for auto fuel systems.

While methanol is a much cleaner burning fuel than gasoline, at least one auto manufacturer contends
that the addition of methanol to gasoline increases evaporative emissions at the filling station by anywhere
from 30 to 110 percent and that it shortens the life of catalytic converters installed on new engines. Drivabil-
ity and cold-start problems resulting from the high latent heat of methanol are also disadvantages
associated with very high concentrations of methanol, in excess of 85-90 percent.

As a result of these problems with methanol-gasoline mixtures, market penetration beyond the range
of 5-10 percent of gasoline consumption will be difficult unless one or more of the following contingen-
cies occur:

* Gasoline prices rise more rapidly than methanol prices. With deregulation of natural gas, its price
will tend to rise with oil prices making this possibility unlikely. However, if oil and gas prices rise to
the point where methanol production from coal becomes competitive, it may be the oil-coal price dif-ferential that ultimately determines the market penetration of methanol.

In a manner typical 6f new industries, the real price of methanol could fall-due to cost decreases that
occur asthe methanol fuels industry grows. This also is unlikely for natural-gas-based methanol pro-
duction since the feidst)ck and fuel already account for over two-thirds of the production cost.
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Figure 7. Effect of Methanol on Gasoline Reid Vapor Pressure. (Source: Ref. 18.)
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• Governments could choose to tax methanol at a lower rate than gasoline in order to offset its com-
petitive disadvantage. At world oil prices projected In GRI's Baseline Projection, there is really not
much incentive for government intervention. --

In 1983, list prices for methanol at the Gulf Coast were around $0.72/gallon with some discounting below
that level. Byearly 1984, large-volume list prices had dropped to the $0.40-$0.45/galonrange at the
plant site.1,4 Table 2 itemizes natural-gas-to-methanol production costs for current technology operating
at 93 percent stream factor and consuming 119.5 cubic feet of natural gas per gallon of methanol output.
Costs are based on a $2.80106 Btu natural gas price, which accounts for $0.33 of the $0.50/gallon total
production cost. At an early 1983 methanol market value of $0.72/galon'methanol producers could ex-
pect to earn $0.22/gallon, corresponding to a very acceptable 24 percent return on investment. At $0.40
to $0.45/gallon, current methanol prices are about equivalent to the cash cost of production (i.e., ex-
cluding depreciation charges and any return on investment).

,This recent price drop Is a result of a significant over capacity of methanol facilities in the United States.
Total present capacity is 1,955 million gallons and, with production at 1,250 million gallons in 1983, the
average industry-wide operating rate was 64 percent. But in 1983 an estimated 500 million gallons of
capacity did not operate or operated only intermittently resulting in an average stream factor of 88 per-
cent for those facilities still on line.

With over two-thirds of the methanol production cost made up of variable costs, primarily natural gas
feedstock and fuel, the economics of methanol production are not strongly dependent on moderate
changes In plant stream factors. At gas costs of $2.80/106 Btu and methanol prices at $0.72/gallon, a
reduction in plant factor from 93 to 88 percent results in a drop in return on investment from 24 percent
to 22 percent. Natural gas price has a much more dramatic impact on methanbl production economics.
Figure 8 shows the impact of increasing gas price on gas-to-methanol plant return on investment (ROI)
at various methanol prices. Also shown are the 1983 GRI baseline projected regional industrial gas prices
for 1990 in four-regions where new methanol production capacity might be installed near existing refineries
if gasoline additive denynd increases significantly.'9 Figufor 8 Suggests that return on methanol plant
investment is strongly dependent on gas price, declining by as muchas 15 percent for every $11106
Stu increase in gas prick The figure also suggests that; at projected future gas prices, the West South
Central region, where most U.S. methanol is currently produced, holds a significant production cost ad-
vantage over other regions,

table 2. Gas-to-Methanol Production Costs(198Z S) on a Current Technology Basis (Source: Ref. 5)

Plant Capacity: 1000 Metric Tons/Day
Annual Production: 113.5 Million Gallons/Year
Natural Gas Use: 0.1195X106 BtuiGallon
Capital Investment: $102 Million

Fixed Costs $1000/Yr ¢/Gal

Labor & Materials 4,228 372.
Overhead .4,491 3.96
Depreciation 8,245- 7.26

Subtotal - 16,964 - 14.94

Variable Costs
Utilities, Catalyst and Chemicals 2,070 1.82
Natural Gas @ $2.80/10 Btu 37,988 33.45

Subtotal 40,058 35.27

Total Cost-of Production 57,022 50.21
Market Value C 72C/Gal. 81,756 72.00
Return on Investment (R01) 24,734 21.79
Percent ROI 24%

I f

0 0



'654

40 -

Methanol Price (C/Gal) -

~3040 50 60 70 80 90 100 110 120.

E

S20

0

-

1.00 2 00" 300 400 500 6.00 7.00 800

tA 2 Gas Price
T.- A C (1982 $1106 Blu)

June 1982 Avg Gas Price WSC ENC MATL'
tlo Methanol Prod~cers 1990 Regional Industrial Gas Prices

WSC - West South Central
ENC - East North Central
MATL - Middle Atlantic
PAC2,- Pacific 2 (California)

Figure 8. Impact of Gas Price on Methanol Plant Return on Investment.

Production costs alone are not the only criteria that will determine the location of possible future methanol
plants - transportation costs are also a factor. Transportation costs will depend on the mode of transpor-
tation, which, in turn, is determined by the production location and ultimate destination of the methanol.
Today, the primary method for moving methanol from the Gulf Coastal region to Midwest and East Coast
markets is by barge at recently quoted prices of $0.05 to $0.08/gallon. Transportation to major West
Coast markets is by rail at a cost approaching $0.15/gallon.26 By comparison, projected regional natural
gas price differentials in 1990 (and beyond) would add anywhere between $0.15 and $0.25/gallon to the
methanol production costs. This implies that any new methanol from natural gas production facilities
that could be needed if gasoline additive demand grew significantly would likely ieynain in the West South
Central (Gulf Coastal) region. California is the only possible exception, with delivered costs from the Gulf
Coast approaching local pro"uction costs.

Coal-based methanol production is tehnically feasible, but these plants are much larger and more capital
intensive than the natural-gas-based technology. New contract coal prices range from $35 to $45tton
or $1.70 lo-$1.90/10a Btu. Assuming 93 percent stream factor and a ROI of 15 percent (conservatively
low), Figure 9 indicates a methanol production cost fiom coal-based syngas of $1.17 to $1.20!gallon.
These costs are equivalent to the current natural-gas-based technology at natural gas prices of $7.40
to $7.60/106 Btu.

The most recent methanol plant tocome on stream is owned by Tennessee Eastman Company and uses
coal-based syngas to make methanol, which is reacted with by-product acetic acid to produce methyl

,acetate. The methyl acetate is catalytically reacted with'carbon monoxide to produce 500 million pounds
per year of acetic anhydride, which is further processed into cellulose esters used in photographic film,
plastics, cigarette filters, and textile yarns.' Although methanol from coal is generally more costly than
methanol from natural gas, Tennessee Eastman's situation is unique for several reasons. Because of
economies of scale, a coal-based plant has to be teh times the size of one that feeds on natural gas,
and-Eastman's requirement for acetic anhydride is large enough to justify the plant scale that's necessary.
Furthermore, the facility is close to large sources of coal and enables the company to shut down half
o oits existing, oil:to-ethylene-based acetic anhydride capacity. At current prices of $020/lb for ethylene,
the cartoon in ethylene is two to three times more expensVe than the carbon in coal-based syngas,"

11
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Figure 9. Coal-to-Methanol Production Costs and Break-Even Gas Prices (1982 $),

As a result of the current overcapacity of methanol production facilities in the U.S. and the institutional
and oil price factors restraining growth in the fuels market, no new methanol plants are expected in the
United States for the remainder of this decade. Any increase in methanol demand over this period should
easily be supplied by existing capacity. Generally, coal-based methanol will not be a viable competitor
until around the end of the century based on GRI's projections of natural gas and coal prices.

Similar to the situation faced by the ammonia industry, foreign producers of methanol from inexpensive
gas sources will become an increasing threat to domestic production. Although no new capacity is ex-
pected in the United States, world capacity by 1990 is expected to reach 10-11 billion gallons per year,
more than doubling the 1980 capacity of 4.6 billion gallons.22

Some Of this additional production may be consumed in the European automotive fuels market, which
is currently moving toward wider use of unleaded gasolines.22 Europe consumes 36 billion gallons of
gasoline annually, over 80 percent of which is high-octane grade. With the move toward unleaded fuels,
primarily for environmental reasons, the European Econorgic Community has proposed a limitof 10 per-
cent alcohol by volume as an octane enhancer. Methanol would be limited to 3 percent and used with
a cosolvent. This could mean an increased demand of about I billion gallons 01 methanol annually for
the European fuels market by 1990.

Even with-increased demand in Europe, methanol imports could hamper U.S. production. Import levels
have risen over the past few years with 1984 imports estimated to be about 150 million gallons, up from
a 1983 import level of 100 million gallons. Exports have declined proportionally to 50 rjlloionga!ons
estimated for 1984 from 100 million gallons in 1983.' As natural gas prices increase, so also wil the
economic potential for imported sources of methanol to supply any increases in U.S. demand.
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Hydrogen (H2)

Excluding hydrogen already accounted for in ammonia and methanol synthesis, U.S. industry consumes
approximately 1,120 bcf of hydrogen annually. Although difficult to determine from available dlAburces,
its estimated that currently about 70-75 percent of this amount is the product of steam reforming of
natural gas.' Much of the remainder is Droduced by purification of hydrogen by-product streams from
various chemical conversion processes. In 1980 an estimated 829 bcf of hydrogen was produced from
natural gas, which accounted for the consumption of 205 bcf of feedstock methane, second only to that
of ammonia. On a Btu basis, steam reforming of natural gas requires equivalent amounts of feedstock
and fuel. Fuel is used primarily for steam generation. As shown in Figure 10, however, the largest users
of hydrogen from natural gas are refineries and large chemical producers, many of whom have waste
steam and by-product fuels available to reduce their natural gas fuel requirement. Thus, it is estimated
that only'an additional 100 bcf of natural gas is consumed as a reformer fuel.

Of the 820 bcf of hydrogen produced from natural gas in 1980, about 130 bcf, or 63 percent, was con-
, med in oil refining processes. In the past, many refiners had excess by-product hydrogen, which was

often burned !o satisfy process heater fuel requirements. This situation is now changing, and as U.S.
refiners move toward procesing lower quality crudes, many are running into a hydrogen deficit. While
refiners obtain vast quantities of nyd; roen from the crude oil they process, many of them still find this
insufficient to meet their required demarld. 1 he net balance, however, is a function of the type of crude
being processed and the-slate of products produced by the refiner.24

Catalytic reformers that convert naphtha into benzene and other high-octaria components are the big-
gest single source of by-product hydrogen at refineries, releasing 500-900 cubic feet of hydrogen per

full capacity the U.S. refining industry has anywhere from 700 billion to 1 3 trillion cubic feet of by-product
hydrogen available from this source. But refineries also consume large amounts of hydrogen. Thus, refiners
have had to install an additional 1 trillion cubic feet per year of hydrogen capacity from various feedstock
sources.

Refinery requirements for hydrogen ar, growing as they are increasingly called upon to process heavy
crudes. Heavy icrudes contain large quantities ef sulfur that must be removed by hydrodesulfurization..
At the same time, the refinery product-slate includes higher. percentages oflighter products. In effect
this.means that the ratio of hydrogen to carbon atoms in the final slate is increasing. Hydrogen-to-carbea-
ratios can be increased either by adding hydrogen or removing carbon, and refiners doboth. Some car-

- bon is removed by employing a number of processes on residual oil including visbreaking, deasphalting,
and delayed coming. But an increasing number of refiners are beginning to add hydrogen in order to
maximize high-value final products,

Chemicals (2
2

%) Small Users (11 O/)

Othe- (4/).

Refineries (63%

Figure 10. 1980 U.S. Demand for Hydrogen from Natural Gas, Excluding Hydrogen for
Ammonia and Methanol Production (820-bcf of H2).
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Hydrgcracking and hydrodesulfurization units have the largest hydrogen requirements. Hyd rocrackers
will use 1500-2000 cubic feet of hydrogen per barrel of heavy, crude. Hdrodesulfurization units, on the
other hand, require 200-500 cubic feet of hydrogen feed per barrel to remove sulfur and improve the
color of the higher distillates. On net balance, a 100,000 barrel per day refinery needs upwa'ds of 60
tiillion cubic feet per day of hydrogen to process a dirty crude. About 15 million cubic feet per day is
readily available from the process. The remaining 45 million cubic feet per day must either be made
or recovered from tail gases, which contain spent hydrogen from hydrotreating processes.

When make-up hydrogen is needed, steam reforming of natural gas is the preferred method of produc-
-tion. Steam-reformed hydrogen at the refine site might currently be valued at about $3.50 per thou-
sand cubic feet.25 Adding hydrogen to a heavy crude can upgrade its value by $5-$7lbarrel. which, on

r, a net-back basis, ploys an important role in the prices quoted for various quality crudes by OPEC.

While steam reforming of natural gas is now the preferred method of making supplemental hydrogen
in refineries, partial oxidation of heavier feedstocks may offer operational advantages in some cases.
Basically, partial oxidation is a controlled combustion process that burns hydrocarbons in an oxygen-

*deficient atmosphere, converting the hydrocarbon to carbon monoxide and hydrogen. The technique
requires the capital and operating costs of an air-separation plant to provide.the oxygen. Although partial
oxidation may not currently be economical on a widespread basis, it does offer the.advantage-of being
able to handle a range of feedstocks including crude oil and residuum. Given the dynamic nature of refinery
economics, the flexibility of partial oxidation may be beneficial at some locations.

The future demand for hydrogen in refining operations is extremely difficult to project because of
variabilities in crude quality, product slate and geographic location. The demand for natural gas as a
feedstock for refinery hydrogen production, therefore, is even more tenuous and additional analyses are
needed to make an accurate forecast.

The situation for large chemical facilities that use hydrogen produced from neural gas is not too dissimilar
from that of the refineries. In 1900 large chemical producers consumed 22 percent (180 bcf) of hydrogen
manufactured from natural gas. Many of these firms also consumed as process feed or fuel additional
amounts of hydrogen generated as a by-product in a variety of processes. By-product hydrogen is worth
$2.0M.$3.00 per thousand cubic feet, depending on its source. As a fuel it has only one third the Btu
value of natural gas and is equivalent to natural gas priced at $6.00-$9.001103 cf.

With industrial natural gas prices generally below this level, many chemical companies are reevaluating
their uses of by-product hydrogen as fuel. Again, the net impact on natural gas demand is almost im-
possible to 9simate. The simplest alternate use of excess by-product hydrogen is to sell it to a hydrogen
merchant for purification and resale to other users. If natural gas is the alternative fuel, then the chemical
firm Would e.uire an additional 320 cubic feet of natural gas-for every 1000 cubic feet of by-product
hydrogen fuel displaced. On the other hand, if the by-product hydrogen displaces steam reforming of
natural gas as a source of n.rmhant hydrogen, then the merchant's demand for natural gas would be
reduced by about 500 cubic feet for very 1000 cubic feet of by-Vro-u-ct hydrogen received.

Most merchant hydrogen is purchased and consumed by variety of small users, together composing
about 15 percent of the demand for hydrogen from natural gas. Smail users include specialty chemicals,
pharmaceuticals, edible fats and oils, metals, electronics, and float glass industries. Not all hydrogen
consumed giihis gtent of the rharket is purchased from hydrogen merchants. Many small users In
the foods, metals, and specialty chemicals'industries have plant hydrogen demands in excess of 100- 50
million cubic feet per year making it economically viable to produce their requirements onsite by steam
reforming of natural gas. The pharmaceuticals, electronics, and float glass industries, on the other hand,
purchase most of their hydrogen requirements. Of the more than 100 bcf of hydrogen consumed by small
users, about half is supplied by hydrogen merchants.

Prices paid for merchant hydrogen depend on the users' demand, transportation costs, and level'pf puri-
ty required. In general, customers with demands less than 1 million cubic feet per year pay between
$30 and $60/103 cf. Users with larger demands may pay down to around $8.00!103 cf for bulk deliveries,

,.while "over the fence pipeline hydrogen currently' sells for $3.50-$4.00/102 c1. 25
-
2

6

The electric' industry has suggested that advanced eJectrolysis could be a cost-competitive onsite
technology for many consumers of merchant hydrogen. Figure 11 shows the hydrogen production costs
from an advanced electrolysis process assuming 90 percent cell efficiency and 4 5?kWh electricity costs.
Also shown are the production costs for hydrogen from natural gas reforming. The crossover point for
the two curves falls at about 100 million cubic feet per year; needs below that point are served primarily
by hydrogen merchants. The future of the advanced electrolysis technology depends on a number of
critical factors. First, electrolysis cell efficiences are now typically around 70 percent, and Industrial eec-
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Figure 11. Hydrogen Production Costs Versus Plant Capacity for Industrial Users.
(Source: Adapted from Ref. 26.)
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tricity prices for 1990 are forecast to reach 6.5lkWh. These two factors would add about $3.25/103 cf
of hydrogen to the electrolysis costs. In the same time period, natural gas prices could rise to $6.00/106
Btu,' adding only $2,00/103 cf of hydrogen to the reformer costs. .

The other factor influencing the future of advanced electrolysis is the willingness of many small users
to undertake onsite hydrogen production as part of their. operations. For many small users, the pattern
of hydrogen demand and purity requirements may be the key factors influencing the make or buy deci-
sion. Where only intermittent demand exists, orwhere extremely high purity is required (e.g., in the elec-
tronics industry), it may be more attractive to purchase merchant hydrogen.

The future of the hydrogen market, particularly that part of the market produced from, stgam reforming
of natural gas, is highly uncertain. The complexities of the largest segments of the market---- refineries
and large chemical producers, which account for 85 percent of the hydrogen demand - rnaba it difficult
to prpject meaningful forecasts. The merchant hydrogen market is probably safe from 1tfe threat ol ad-
vanced electrolysis, and many of the high-value-added industries that it serves are expected to continue
to grow,.Some of the natural gas reforming, which supplies most of this market segment, however, could
be displaced by by-product hydrogen now used as fuel. But this loss could also be buffered if natural
gas is substituted for the hydrogen fuel.

Carbon Black (C)
Carbon black is a very finely divided, essentially nonporous carbonaceous material that is produced in
a precisely controlled pyrolytic process. Carbon black ranges from fine particles such as those used in
tire treads to the coarser particles used in the main body of tires.

Almost 90 percent of carbon black produced goes into reinforcing and compounding agents for rubber.
Motor vehicle and aircraft tires account for roughly 60-65 percent of carbon black consumption in a given
year. Carbon black increases strength, resilience, and abrasion resistance of rubber, as well as adding
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color. The rubber compound in modern tires contains perhaps 30-40 percent carbon black. Cai 0on black
is also used in printing inks, plastics, coatings, and paints

Carbon black is produced from both oil and natural gas feedstocks. Oil is by far the dominant feedstock,accounting for more than 90 percent of the 1.2 to 1.5 million tons per year of carbon black production.Natural gas feedstock makes up the remainder and in 1980 accounted for the consumption of 22 bcfof natural gas feedstock and an additional 2 bef natural gas fuel. Most of the carbon black plants, 16of 23, are located in Texas and Louisiana.

Carbon black is currently produced by two basic conversion processes, partial oxidation and cracking.Cracking is used by only one natural-gas-based plant in the United States with a capacity of 50 millionpounds per year. Partial oxidation is used in all other oil-and:gas based facilities. During the 1960's and1970's, i:artial oxidation of oil gained popularity because of better product quality and superior economic,
performance relative to partial oxidation of natural gas. '

Carbon black production reached a peak in 1978 when 1.7 million tons were produced in the UnitedStates. By 1981 production had declined by roughly 18 percent and by 1982 production had declinedmore than 25 percent from the 1978 level. The decline in output of carbon black is due to reduced con-sumption in motorvehicle tires and mechanical rubber goods, a decline in exports, andinventory reduc-lions on the part of carbon black producers and tire manufacturers. Although overall tire shipments in-creased slightly in 1982 relative tO 1981, tire production declined by almost 10 percent as tire manufac-turers reduced inventories built up in anticipation of a rubber workers' strike early in 1982. Exports ofcarbon black declined by 40 percent between 1981 and 1982 due to the worldwide recession.

The lower level of dernand for carbon black in the face of general overcapacity resulted in a numberof plant closings during the early 1980's. Nearly 500,000 tons of carbon black capacity has been per-manently shut down since 1979 as producers sought to reduce costs. Operating rates in 1982 averagodroughly 70-75 percent of capacity. In addition to overcapacity and reduced demand, rising feedstockand energy costs affected profitability as actual selling prices were heavily discounted.27

With about 60 percent of consumption in tires, the outlook for carbon black is dependent on the con-
tinuation of a variety of economic and technical trends with regard to motor vehicle production and usethat have been underway for the past decade. The transition to long-wear radial tires for automobileswill continue, with radials being installed on all new domestically produced cars and most imports. Thesame trend is underway in the truck tire market. Although radial tires cost more than bias ply tires, theincreased, cost is offset by longer tire life Increased energy costs in the early 1980's also led to fewermiles driven and less tire wear. Also affecting carbon black consumption are the federally mandatedvehicle fuel consumption goals, which are prompting automobile downsizing. Smaller cars mean smallertires. At the very best, demand for carbon black in the United States will be flat during the rest of thedecade. More likely, there will be a slow, steady decline in the demand for carbonblack.

* Exports and imports of carbon black have, in the past, been a relatively small percentage of total domesticproduction. While production in 1982 is estimated at 1.2 million tons, exports during that period were
only 38,500 tons, while imports were estimated at 17,500 tons.
The situation will change, however. Foreign competition in the carbon black market is likely to increasein coming years, with Much of the competition coming from Mexico. Plans in Mexico to increase carbon
black production have alarmed domestic carbon black manufacturers, especially in depressed stateslike Louisiana. It is expected that foreign carbon black, either in granular form or directly in tires, willbe imported into the United States in increased quantities. Imported carbon black could reach 5 to 10percent of domestic consumption in this decade, which, at current production levels, would be a threeto sixfold increase in imports.

As a result ot these factors, natural gas consumption as a feedstock in the production of carbon blackwill fall dramatically from its 1980 level of roughly 22 bcf as reported by the Bureau of Census. Residualoil is clearly the preferred feedstock. Oil-based processes offer greater advantages in controlling productquality, which led carbon black producers to switch to oil over the past two decades even in the faceof relatively low gas prices. This being the case, it is difficult to envision natural gas being used as afeedstock to produce carbon black in the declining and more competitive market of the future.
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Outlook for Bulk Chemicals from Methane

The past several years have seen dramatic decline of interstate natural gas sales for feedstock (and
associated fuel) purposes. Most of the impact felt by interstate pipelines has been a result of the shut-
down of a quarter of the U.S. ammonia industry as demand fell and gas prices rose to uneconomic levels.

At best, the market outlook for bulk commodity chemicals produced from feedstock methane is uncer-
tain. In the near term, possible increases in methanol and hydrogen production, representing just over
35 percent of the current feedstock and associated fuel uses, may tend to offset further anticipated declines
in ammonia and carbon black production, which make up most of the remaining use of methane feedstock.
Beyond the near term, even with the potential for a large growth in methanol, demand as a fuel additive,
domestic production of ammonia; methanol, and carbon black is significantly threatened by foreign pro-
ducers who have access to natural gas supplies valued at a factor of 10 less than new contract U.S.
natural gas prices. International market and gas cost factors so dramatically influence the future outlook
of U.S. bulk chemicals produced from methane that incremental improvements to existing processes
offer little optimism for changing the near-term outlook.

Because of transportation costs, hydrogen is the only bulk chemical produced from methane that is not
threatened by foreign competition. The small merchant hydrogen portion of this market is reasonably
safe from coal and electrolytic technologies. However, the future of the majority of hydrogen production-
from natural gas depends heavily upon intricate supply, demand, and process balances inherent to the
U.S. refining and chemicals industries.

R&D Status

The fundamental problem in converting methane (and most paraffirlic hydrocarbons) into other commer-
cial products is the chemical stability of the methane molecule. The bonds in methane are among the
most unreactive in hydrocarbons, with its tetrahedral geometric and electronic structure making it dif-
ficuft to react with other molecules. Reactions that methane does undergo are usually irreversible and
difficult to control. Typically, it reacts only with highly active substances, or under very vigorous condi-
tions. Examples of such reactions include:

combustion or complete oxidation

CH4 '+ 202 -11111- C02 + 2H20

controlled oxidation

1500OF
6CH4 + 602 - 2(CH = CH) -t 2CO + 10H20

- (acetylene)

hydrolysis or steam reforming

8500 F
CH 4 4- H20 - 10 CO + 3H,

-- catalyst

halogenation

'CH, + X2 - l, CH3 X + HX; x = F, Cl, Br

The chemical industry invests billions of dollars annually on process-related research looking for more
controllable and cost-effectivb methods for producing useful commercial products. After many years of
neglect, there has been a recent worldwide interest in C, chemistry - reactions of methane, carbon
oxides, and other single-carbon compounds."' 29 For example, the Japanese government and industry
is supporting a multimillion dollar R&D effort in this field. Various petrochemical companies in the United
States are also looking for new and dependable feedstocks. Benson30 has proposed a new process to
make useful commercial products from methane without reforming to carbon monoxide and hydrogen.
The Benson Process, developed at the University of California Hydrocarbon Research Institule, involves
the chlorination of methane to choromethane, followed by decomposition of the chloromethane to
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ethylene" and acetylene. The hydrogen chloride formed in each of these steps must be, recycled in an
economical way in order to commercialize the process.

The Soviels29 claim to have discovered new reactions called oxidative methylation, which involve reac-
lions between C, toCI+ alkanes (paraffins) and compounds containing a methyl group. In general, com-
pounds of the type RCH 2 (where R can be a number of entities) are reacted with methane in the presence
of oxygen to produce RCH2-CH3, RCH - CH2 , or RH. The Soviets claim that the oxidative methylation
of toluene or acetonitrile has economical promise, and that natural gas as withdrawn from the well is
ideal for this application because it contains the required C, to C4 initiating alkanes. One of the chief,
attractions of oxidative methylation could be the replacement of natural gas for ethylene as a feedstock
for a number of petrochemicals. In the United States, researchers at Texas A&M University have
demonstrated the partial oxidation of methane to methanol by nitrogen 'oxides..

Controlled activation of carbon-hydrogen bonds is an important area of growing interest in catalytic
research. The goal ol this research has been to activate paraffinic carbon-hydrogen bonds selectively
by catalytic means and to substitute or insert another molecule into the paraffin. Researchers hope that,
if this can be done selectively, it may provide routes to further hydrocarbon conversions that avoid th&.l
high energy requirement of oxidation while a lso providing greater selectivity and control over important
hydrocarbon conversions. Thus far tWere has been very. limited success with carbon-hydrogen bond ac-
tivation. Researchers et DuPont have used lutelirn complexes to exchange hydrogen atoms on the
methane molecule. Other researchers have successfully added,an iridium complex to various normal,
cyclic, and isoparaffins. Although none of the'reactions that have thus far been achieved have any in-
dustrial application for petrochemicals, they are significant in a basic research context and may help
focus further research in catalytic hydrocarbon reactions. 2' 3',34

Other, more-near term catalytic research is also underway. For example, TRW, Inc., under contract with
the Department of Energy, is developing a catalytic process that would produce a mixture of carbon monox-
ide and hydrogen (syngas) with an optimum ratio of CO:H for making methanol. The process, called
Selox (for selective oxidation), may be an improvement over the current steam reforming process, which,
by contrast, generates too much hydrogen for methanol and other liquid fuels.5 A number of major oil
companies are also active in catalytic research. Mobil Oil Company, for example, is involved in a joint
venture with the New Zealand Government to produce nearly 5 million barrels per year of high-octane
unleaded gasoline. The process involves methanol synthesis from natural gas, followed by conversion
of methanol to gasoline using Mobil's ZSM-5 zeolite catalyst. Gulf Research and Development Company
has also developed a catalytic process that produces nearly equal quantities of naphka and diesel fuel
oil from natural gas. This process is entering the demonstration phase and is targeted for unmarketable
remote gas locations.

Biotechnology is another important area of lng-term research. Recent demonstrations that specialized
organisms can be "bred. to perform a myriad of tasks have propelled the science of biotechnology to

--- the forefront. Further development of this technology is likely to have significant impacts on the energy
industry. Although no bioconversion process currently exists based on methane, biotechnology has prac-'
ticl applications in the pharmaceutical and agricultural industries. Enzymes have also been developed
that aid in the clean-up of oil spills. The development of bioconversion processes for methane could,
in the long term, help to replace the current thermally driven chemical conversion processes with less-
energy-intensive biological routes.

In the near term, biotechnology could indirectly affect the chemical feedstock industry and, specifically,
natural gas, through the development of nitrogen-fixing bacteria or the modification'of crops to assimilate
nitrogen more readily. The possibility of genetically altering a seed that would reduce requirement for
fertilizers would result in decreased ammonia and, subsequently, decreased methane demand. The ex-
tent of the effect that bacterial innoculants or genetically altered seeds will have on the U.S. andworld
fertilizer industry, however, is unknown at this time.2'

Implications

The overwhelming magnitude of market factors in shaping the near-term future of feedstock methane
suggest that there is little opportunity for gas industry research on-exiting commodity'chemical pro-

Ethylene is a major petrochemical feedstock for many commercial products, and it.ranks siblh imorig--
U.S. bulk chemicals. About 12-15 million tons of ethylene are produced annually in the U.S. by cracking
natural gas liquids, naphtha and heavier hydrocarbons.

n



662

cesses to significantly alter these trends. The petrochemical industry's continued attention to process
and'market optimization is perhaps the best near-term route to improvements in existing processes.

New processes, such as the Benson proces, applied catalytic research, or other routes to manufacture
specialty chemicals from methane may offer some future opportunities. The outlook presented for bulk

* chemicaW from methane is based on current technology and near-term improvements. New reactions
* and processes that could more efficiently convert methane into liquid fuels or other commercial chemicals,
or small onsite units using catalyticconversion, partial oxidation or biological techniques could affect
future production costs and markets. The partial oxidation of methane to methanol by nitrogen oxides,
for example, has been reported by researchers at Texas A&M University. While the commercial poten-
tial for this process may be limited, it is one of several notable examples of new advances in methane
conversion chemistry. -t

New avenues to methane conversion should be pursued when there is reasonable expectation that suc-
cessful results will lead to technical or economic benefits for the gas industry and ifs customers. Presently,
much of the gas used in'the petrochemical industry, especially in the case of methanol, is sold directly
by producers and is therefore outside of Rtl's jurisdiction. Mothanol, for example, is produced in large
plants located near sources of natural gas by inefficient means in which methane is first broken down
into carbon monoxide and water. Concepts like direct catalytic oxidation of methane to methanol or other
liquid fuels in small onsite units suggests a potential for increasing the use of pipeline-transported natural
gas. Onsite production of other smaller volume chemicals, such as hydrogen cyanide, could offer the
same potential benefit for interstate natural gas, in addition to reducing overland shipments of toxic or
hazardous materials.
Perhaps the greatest opportunities for GRI research are associated with carbon-hydrogen bond activa-

-tion and bioconversion. There is currently little known about these mechanisms, and basic research to
'improve-the understanding of the methane molecule holds the potential of significant long-term benefits
to the regulated gas industry and its customers
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ENERGY ANALYSISd

1985-7 April 26, 1985

THE OUTLOOK FOR AMMONIA PRODUCTION IN THE U.S.

Digest

For the past decade, it has been the view of most analysts
that ammonia produced from new U.S. plants would be unable to
compete in the future with ammonia imported from new plants
abroad. Recent events have called into question the underpinning
assumptions of this conventional vfew.

The decontrol of new natural gas prices in the U.S. has been
acqomplished, and natural gas prices are declining. Similarly,
the outlook for U.S. natural gas production is far brighter than
had been expected. -Annual U.S. additions to proved natural gas
reserves are now at twice the level of a decade ago. When
conservation effects are considered, the supply of natural gjas
available for new upes in the U.S. is expected to continually
increase..

At the same time, the capital-(corrstruction) and other cost
components ol ammonia production have been inflating more rapidly
'than the feedstock components worldwide -- particularly in
developing nations. Since U.S. ammonia production already had a
capital cost advantaqe (due to existing infrastructure, proximity
,to suppliers, etc.), the increasing relative importance of the
capital component has worked to the advantage of U.S. production.

As a result of these developments, the economic attractive-
ness of the U.S. as-a site for new ammonia capacity has increased
markedly. The national average cost of ammonia produced from a
new U.S. plant beginning construction today is estimated to be
between 5% more to 63% less than the cQmparable cost of ammonia
imported from newly constructed foreigA plants. If the dollar
returns to "normal" historical levels of the early-and mid-1970s,
the relative economic attractiveness of new U.S. ammonia plants
will be further enhanced.

Approximately 1.8 million metric tons of idle U.S. ammonia
capacity has recently been reactivated (an additional 1.8 million
metric tons are still idle). It sees extremely likely that as
the world ammonia market tightens, the U.S. will be an attractive
source of incremental capacity.

--3- 1., vw A v- Am 6,1, A,-,,,,i .14110n
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THE OUTLOOK FOR AMMONIA PRODUCTION IN THE US.

.A. INTRODUCTION

For the past decade, it has been the view of most artalysts
tht__ammonia produced from new U.S. plants would be unable to
compete in the future with ammonia imported from new plants
abroad. Consequently, it has been believed that few, if any,. new
ammonia plants would be built in the U.S.

•C,

The pr'incipal-rationale for this, view was based upon a
projected continued growth in the difference between natdfal gas
fuql and feedstock prices in-thb U.S. and many export-oriented gas
producing'countries. Gas prices iq-the highly developed U.S.
market had risen sharply, in the,.1970s under federal controls, and
much of U.S. productioi''as-to be price decontrolled on January 1,
1985. In contrast, natural gas was thoilght to have little value-,
in those producer' countries with relatively undeveloped "
transportation and utilization'infrastructures. The resulting
difference in feedstock costs between U.S. and foreign ammonia
plants was expected to more than offset the many cost advantages
of U.S. ammonia producers (e.g., proximity to market).

Recent-events have called into question the underpinning
assumptions-of this conventional view. The decontrol of new-,
natural gas prices in the U.S. has been accomplished, and natural
gas prices are declining., Similarly, the outlpok'for U.-SLnatural
gas production is far brighter than had been expect Ar Annual
U.S. additions to lower-48 states proved natural gas reserves are
now at nearly twice the level of a decade ago., When conservation
effects are cpniidered, the supply of natural gas available .for
new uses in the U.S. is expected to continually increase.
Finally, the capital (construction) and other cost components of-
ammonia production have been inflating more'rapidly worldwide than
the feedstock components-- particularly in developing nation
locations. Since U.S. ammonia production already had a capital
cost advantage (due to existing infrastructure, proximity to
suppliers, etc.), thi increasing relative importance of the'
capitall component has worked to the advantage of UAk. production.

Tke purpose of this analysis was to evaluate the economics.
of ammonia production for the U.S. market.

a. EXECUTIVE SUMMARY
The fundamental economic tradeoff between foreign-sourced

versus U.S.-sourced'ammonia has shifted. Even with today's strong

-* f...

,,.,
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dollar# the economic attractiveness of the U.S. as a site for new
ammonia capacity has increased markedly. It seems extremely
likely that when new world ammonia capacity becomes necessary, the
U.S. will be an attractive site.

* The national average cost of ammonia produced from a new
U.S. plant beginning construction today is estimated to be
'between 5% more to 63% less than the comparable cost of
ammonia imported from newly constructed foreign plants.
(See Fxhibit B-I).

- These ammonia cost differentials incorporate estimated
costs for nine potential producer nations. For
developing countries, they also include a range of
costs-based upon site-specific variations, e.g., degree
of existing infrastructure.

- Compared to an estimated "plant gate" cost of
$256 per metric ton (1985 dollars) for ammonia produced
from new plants in the U.S., the cost ranges vary from
$240-349 per metric ton in the Western Hemisphere-and
from $256-405 per metric ton in thl Eastern Hemisphere
(see exhibits B-i and'C-2).

e The 1-2 million tons of idle U.S. ammonia capacity will be
* the first candidate as an incremental source of 'ammonia

supply. According to the Fertilizer Institute, the
average plant investment ip currently operating U.S.
ammonia capacity for the year ended June 30, 1984 was $114
per short ton ($125 per metric ton) -- half of the
estimated cost of new U.S. capacity. The average-plant
gate cost of ammonia produced from plants in the U.S. as
of that time was $120 per short ton ($132 per metric ton).
While the cost of producing ammonia from the idkle capacity
may be somewhat higher, the World Bank projects that

- two-thirds of the idle capacity will reopen. -

- 'According to the U.S. Department of -Commercs, about 6
million short tons (5.4 trillion metric tons) of U.S.
ammonia capacity were closed from 1979 to 1983. Two
million tons (1.8 million metric tons) were closed
permanently, over two million tons (1.8 million metric
tons) have been reactivated, and the balance will be
reactivated when the price of U.S. ammonia reaches
about $200 per short ton ($220 per metric ton).

24

0 Measured against a market basket of seven currencies, the
value of the U.S. dollar has increased over 65% between
1980 and 1985. If tha dollar returns to Onormal"
historical levels of the early-and mid-1970s, the relative
economic attractiveness of new U.S. ammonia plants will be
further enhanced (see Exhibit B-2). a
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EXHIBIT B-i

ESTIMATED COST OF AMMONIA FROM NEW PLANTS

USA
existing new
capacity capacity

CAPITAL INVESTMENT*
(New Capacity: Million
1985 U.S. Dollars) -- .- $185 --

'(Idle Capacity: Million
nominal dollars incurred
when plants were built) 41 --

PRODUCTION COSTS
(1985 U.S. Dollars
Per-Metric Ton)

Capital Recovery
Natural Gas Fuel-

& Feedstock
Other Costs
TOTAL PRODUCTION COST

8

99
25132

Other Western
qemisPhere

$.206-282

103 115-178

96
57

SHIPPING AND TERWMY-A1.-ING---.. ,
(1985 U.S. Dollars Per
Metric Ton)

TOTAL LANDED COST
IN USA
(1985 U.S. Dollars Per
Metric Ton)

$132 $256

32- 96
57- 74

219 284*

25- 65

$244-349**

Capital investment includes offsites. Cost for presently operating U.S.
capacity taken from Ammonia Production Cost Survey -- Year Ended June
30, 1984 (Washington' D.C., The Fertilizer Institute, September 27,
1984). Figures were converted from short fqns to metric tons by A.G.A.

* Columns are not additive since, for example, the upper range of capital
recovery cost does not occUr in a country in whic natural gas costs are
irA the upper range. .

EasterrL...... . .
Hemisphere

$209-232

132-178

32- 96
57- 74

221:-20**.

35- 95'

$256-405**



668

" _. __-EXHIBIT B-2

EXCHANGE 'VALUE OF. 'TE " DOLLAR
(Weighted Ave.age Exchand:'Rate Index

In 7 Maj6d'Trading Partners)11972 -,1o00') -

1972

1973

1974

1976

1977

1978

1979

1980

1981

1982

1983

1984

Actual

100.00

91.6

95.6

93.9

101.'7

101.2

89.3

87.2

86.9

99.2

115.7

127.0

139.9

,Forecast

1985

1986

1987

1988

1989

1990

1991

1992

1993

1994

Source:. LongFTerm Forecast (Philadelphia, PA, Wharton econometric
Foreca,4tin9kssociates, December 1984), p.52; and, -Term
Historical Data (Philadelphia, PA, Wharton Econometri Fi sting
Associates, September 1984), p.20.

23

!-

144.1

136.1

125.0

117.5

114.9

112.1

108.1

104.5

101.3

97.6

, j -

"1
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EXHIBIT 8-3

W0RJ6D BANK
NITROGEN K.ETILIZER SUPPLY7BWW_5 M DANCEE BY REGION

(Million Metric Tons of N)

REGION o' 1983/84 1984/85 1985/86 1986/87 1987/89 1988/89- 1992/93

Developed Market
Economies - 1.50 - 1.28 - 0.60 - 0.73 - 1,48 - 2.07 - 4.76

Developing Market
-Economies - 1.98 - 1.77 - 1.33 - 1.16 - 1.31 - 1.14 - 5.64

Centrally Planned
Economies 3.46 3.66 3.52 3.25 2.91 2.30 - 1.90

TOTAL WOMR '0.02' 0.6-' 1.59 , 1.36 0.12 -0.91 -12.30

Source: WiflI~am Pr; Seldrick, World Fertilizer Review and the Changing Structure of the World
Fertilizer Irdkstry'-s-iper presented at the Australian Fertilizer Manufacturer's
Conference, Perth, Australia, Washington, DC, Industry Department, World Bank, Novebe(I
1984, p. 3.

Note: A minus indicates a current or projected nitrogen deficit. Nitrogen is the principal
% element in ammonia from a fertilizer perspective.

/
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e- The results of this analysis strongly imply that, of
probable sites for new ammonia plants, only those in the
Western Hemisphere (and possibly Nigeria) could expect to
compete with U.S. sites. Most sites in the Middle East,
and Austral-Asia are unlikely to be able to compete for
the U.S. market. Even in the Western Hemisphere, only
sites with the most favorable circumstances (such as a
well-developed infrastructure and low gas price) are
likely to be competitive.

- New Canadian projects face higher capital coots than
U.S. projects, and gas costs that are relatively close
to"(but' lower than) U.S. gas costs (see source 1, page
19). In addition, Canadian ammonia faces high rail
delivery and terminalling costs. On the other hand,
Canadian sites are relatively close to regional ammonia
markets in the U.S., and the Canadians have
demonstrated their ability and willingness to be
competitive. In all probability competition between
new U.S. and Canadian ammonia plants will.be-severe --
but Canada does not have an advantage.'

- New Mexican and Trinidadian projects generally face
higher capi~elinvestment costs'and lower utilization
rates than projects in the U.S. or Canada. Many of the
usual factors which drive up construction costs in
developing nations are at work in Mexico and Trinidad,
e.g., high general Inflation, remoteness from.
Suppliers, etc. Ammonia from many potential Mexican
and Trinidadian ammonia projects wilt not be
competitive in U.S. markets. On the other hand, in
thosd situations where there is a' existing support
infrastructure, the Mexican and Trinidadian
construction costs may' be quite similar to those in
Canada. Growing infrastructure and experience, low
imput4 gas costs to ammonia plants, and proximity to
the U.S. market mean that competition among Mexican,
U.S. and possibly Trinidadian ammonia will be
sign ficant.

- The .S.S.R. remains an uncertainty, since the
const raints of capitalist economics may hot necessarily
appl . It seems unlikely, however, that Soviet ammonia
from new plants will-be competitive (without government
subsi dy) in U.S. markets in the foreseeable future.

a There a pears to be a reasonable consensus among analysts-
that ne additions to world ammonia capacity will be
required sometime in the 1988-1992 timeframe. Given at
least four year planning and construction period,
seriouS\planning for new plant construction 3eems likely
to be ne ded within the next two or three years (see, for
example* xhibit B-3).

-I -~ -
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In addition to the need for new plants to*meet growing
demand, the World Bank/UNIDO/FAO Industry Fertilizer
Working Group points out that substantial new capacity
will be needed to compensate for retirements of
existing plants. The Group concludes that as many as
eighty new plants may be needed worldwide in the
1988-1994 time period.

- The Group also points out that developing nations will
be increasingly in nitrogen deficit in the?:second half
of the 1980s, and will depend increasingly upon imports
from Eastern European countries.

K C. PROJECTED AMMONIA ECONOMICS

The purpose of this section of the analysis was to assess the
economics of producing ammonia from alternative world locations to
service future U.S. ammonia requirements.

I. Costing Methodology and Assumptions

In this analysis the estimated landed cost in the U.S.
Gulf of anhyarous ammonia produced from new plants in nine
alternative worldwide locations was compared to the estimated
cost of ammonia from both existing idle plants and new plants
sited in the U.S. Gulf. The costs were based upon new plants
to be ordered in 1985-86 and operational in 1988-89.

The cost estimates in this analysis were ell derived from
published documents and ammonia trade sources. None of the
cost estimate data was provided by A.G.A. members. All of
the costs were'necessarily rough estimates, and would clearly
be Insufficient as a bosls for ordering new plant capacity at
any particular site. They are, however,'considered to be
meaningful for a general comparison.

a. Capital Cost of New Plants

The capital investments required to build new ammonia
plants in various world locations were derived from two
publications authored by William F. Sheldrick, Industry
Department, World Bank: (i) World Fertilizer Review and
tke Changing Structure of the International Fertilizer
Industry, a paper presented at the Australian Fertilizer
Manufacturer's Conference, Perth, Australia, November
1984:1 and (iiO Investment and Production Costs for
Fertilizers, a paper presented at the Food and
Agriculture Organ zation of the United Nations,
Commission on Fertilizers, Ninth Session, Rome, Italy,
February 19-22,1985.2

The capital cost projections from sources land 2
were based upon a standard plant with nameplate capacity
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of 1000 metric tons/day of ammonia and 1700 metric
tons/day of urea. Offaites were included. A range of
cost estimates reflected, among other considerationst the
degree of existing infrastructure.

For the A.G.A. analysis, investment costs per ton of
annual urea .capacity (from source I, page 24) were
multiplied by 544,500 tons of urea/year nameplate
capacity (from source 2, page 10) to derive the total
capital cost tor the ammonia/urea plant complexes. The
cost of a 1000"metric ton/day nameplate ammonia-only
plant wpsthen derived from the cost estimates for the
ammonia/urea plant complexes. This step required
estimating the proportion of total costs attributable to
ammonia, then adding adequate refrigerated storage and
handling costs for a plant intended to export anhydrous
ammonia, and finally'espalating the' 1984 source numbers
to 1985 dollars.

,The probQr-tion of capital coet attributable to
ammgnia in this standard ammonia/urea complex was taken
froit study documents presented by the Division of
Industrial Studies of the United Nations Industrial
development Organizat'ion (UNIDO) at the Fourth UNIDO
Consultation on FertilizerS, New Delhi, India, January
23-27, 1984, as reported in "Capital Costs of Fertilizer
Plants," Nitrogen, No. 149, May-June 1984, pp. 30-34.3
'The proportion used, 62.5%, was the proportion used
(source 3, p. 33) in a standard UNIDO ammonia/urea
complex (1000 mt/d:1700 mt/d). A survey of actual cost
experience in nitrogenous fertilizer plants, reported in
source 3, showed a mean average proportion attributable
to ammonia of 54%, and a mean average attributable to
ammonia plus all utilities (ammonia plus urea) of 74%.
The 62.5% of Toal cost attributed to ammonia in the
UNIDO model seemed quite consistent with -ehe results of
the survey.

The cost of storage in the standard UNIDO model was
5.0% of the-total capital cost. This was increased to
10% to allow for the higher cost'of anhydrous ammonia
export storage as compared to urea storage. While this
was admittedly a rough estimate, it seemed consistent
with cost estimates for ammonia terminallIng in the U.S.
Gulf (as reported below), taking into account that, while
ammonia storage is more costly than urea storage, the
ammonia output of the standard plant is only 60% of the
tonnage of the output when urea is the final product..

In order to escalate these capital cost estimates to
a 1985 U.S. dollar basis two factors were considered.
First, the 1984-85 increase in the value of theU.S.
dollar as measured by an exchange rate index for 'even,
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major U.S. trading partners was projected to be 3.0%
(Source: Long-Term Forecast, Philadelphia, PA, Wharton
Econometric Forecasting Associates, December 1984)."
.Second it was possible to estimate the actual rate of
escalation experienced in recent years in the dollar cost
of 12 ammonia/urea plant complexes from source 3, page
34. Source 3 adjusted the capital costs of the 12 plants
to a 1978 basis. By comparing the actual capital cost
and the 1978 basis cost, and knowing the startup date,
the average compound escalation rate 6f 3.7%/year was
calculated for the 12 plants. When plants showing zero
escalation were excluded, the average was 5.1%/year. On
this basis, an intermediate figure of 4.5% was used to
escalate from 1984 to 1985 dollars.

Working capital requirements were estimated at a net
60 days total costs in the U.S., Canada and Australia,
and a range of 90-120 days costs elsewhere. Costs
included capital recovery (under u ilization assumptions
described below) as well as fuel, feedstock, labor and
other operating costs.

The annual charge for/capital recovery (plant plus
working capital) was calculated on a simple 12 year, 15%
discounted cash flow project rate of return basis. For
the sake of coni~istent comparison of all cases, tax
considerations and debt/equity questions were not
considered. This treatment may have tended to-overstate,
the actual commercial cost of ammonia from new U.S.
plants.

Average capacity utilization was assumed to be 90%
for plants located in-the U.S., Canada and Australia, and
80% elsewhere. While 90% utilization is a common goal
(i.e., actual output equalling 90% of nameplate
capacity), this level is reportedly seldom achieved in
the early years of plant operation in developing nation
-locations. According to a recent article in Nitrogen
magazine, "... 70% operation from start-up is seldom
achieved...To achieve, reasonable economics the project
would have to operate at better than 80% capacity from
start-up, which is a very challenging target for a new
plant in p developing country location, even if there is
previous experience in this technology (Soprce: "New
Investment -- the Cost and Price Conundrum,* Nitrogen,
No. 151, September-October 1984, page 6).5 On the other
hand, according to source I, many developing nations are
now ultimately achieving 90% utilization. The assumption
of a *time value" average of 80% utilization for plants
in developing' locations thus seemed reasonable for the
base case.

The annual capital recover charge was divided by
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output (nameplate capacity multiplied by capacity
utilization) to determine the capital charge per ton.

b. Plant Fuel and Febdstock Costs

For purposes of the base case the cost of natural gas
to new ammonia plants was assumed to be $3/MMBtu in the
U.S. arid Australia, $2/MMBtu in Canada, $'d $l/MmBtu
elsewhere. (

In the U.S. the average cost being charged to ammonia
plants for the year ending June 30, 1984 was $2.53/MMBtu
according to Ammonia Production Cost Survey, Washington,
D.C., The"Fertilizer Institute, June 30, 1984, page 6.6
The national-averagewellhead price of gas at that, tine
was $2.o9/!M!Btu according to the Naturil Gas Monthly,
Washipgtori, D.C_. U.S. Energy Informatlon Adlstration,
December 1984 Issue (published February 1985), page 21.7
Given current market conditions-- a 15-20% gas
deliverability surplus, large additional volumes
available from Canada-ind considerable price flexibility
-- average real U.S. dollar wellhead and retail gas
prices are projected in the current A.G.A.-TERA Base Case
Analysis to be 15% lower and 12% lower, respectively, by
1987 than in 1984., A gradual increase is projected to
rttrn wellhead and retail prices to 1984 levels by the
end of 'the century (Sources: A.G.A.-TERA Base Case
1985-I, Arlington, VA, American Gas Association, March
22, 1985:8 and Historical and-Projected Natural Gas
Prices: 1985 U date, Arlington, VA, American Gas
Association, March 15, 1985).9 The assumption of a
$3/MM~tu averrage gas cost to new U.S. ammonia plants was,
therefore, thought to be conservative for purposes of
this analysis. Similarly, these charges were considered
to be reasonable to conservative compared to current gas
pricing in Australia.

- In Alberta, existing Canadian ammonia plants have
been reported to be paying.$1.50-$2.00/MMBtu for natural
gas. (Source: John Douglas, Tennessee Valley Authority,
Muscle Shoals, AL, by private communication with the
American Gas Association, April 10, 1985.)0 Under the
newly signed Western.Accord, the Alberta border price for
natural gas will be $2.15/MMatu until a new domestic
pricing formula is established on or before November I,
1985. (Souce: Canadian Federal, Provincial Governments
Agree to Ease Controls on Petroleum Industry,"
International Gas Technology Higllights, Vol. XV,.No. 8,
April 15, 1985.)AA Given the trend toward
market-determined pricing in both the U.S. and Canada,
there may be decreasing reason to expect a significant
difference in the price of natural gas feedstock to
ammonia plants between the two countries. In order to be
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conservative, however, the Canadian price was assumed to
be $2/MMBtu for natural gas to new plants.

The use of a $i/MMBtu charge for gas to the new
developing country ammonia plants was .consistent with
source 1, pages 18 and 24. Clearly, the cost to be
charged is often somewhat arbitrary, particularly in the
case of the U.S.S.R. Gas costs of 50d/MMBtu or less have
been reported for some projects in the past (source 5,
page 5)., The $1/MMBtu charge for new projects *eemed a
reasonable assumption for the base case. Much of the
easily utilized flare gas haValready been utilized, and
the marginal cost of producing new gas in developing
countries is probably typically in this range.

A World Bank Energy Department study in 1983 found a
marginal city-gate cost of new gas production in1lO
developing-jount£ies to range from 6l0/MMBtu to
$1.79/MMBtu'(1983 dollars). (Source: Marginal Cost of
Natural Gas in Developing Countries: Concepts and
Alicions,Wshington D.C., World Bank, August 1983,
p.i Thie report als found that the marginal ,'cost
was consistently below the opportunity cost (sour e 5,
page 14). By comparison, source 1 reported that "The
opportunity cost of gas for ammonia manufacture,
therefore, in many areas of the world with large
resources of natural gas is likely to be between
$1.00-2.50 per MMBtu" (source 1, page 18).

Total estimated fuel and feedstock costs per metric
ton for ammonia were calculated by multiplying the
assumed natural gas price times the gas consUmption per
ton of ammonia produced. Gas consumption of 32
MMBtu/metric ton was assumed, consistent with source 2,
page 8 andsource 5, page 5.

Average consumption in existing U.S. plants was
reported by the Feftilizer Institute as 35.95 MMBtu/short
ton (39.65 MMBtu/metric ton) for the year ended June 30,
1984 (source 6, page 6). Source 2 argued that this
figure was consistent with consumption of 35 MMBtu/metric
ton for a new plant in 1980, declining to 32 MMBtu/metric
ton for a new plant to be ordered today. These figures
for urea plants were closely consistent with those of
Chem Systems, Inc., which projected average consumption
for new U.S. plants of 33.77 MMBtu/metric ton in 1985 and
32.08 MMBtu/metric ton in 1990 (Source: The Outlookfor
Natural Gas Use in Methanol and Ammonia Production in the
U.S., Houston, TX, Chem Systems, Inc. for the Ameridan
Gas Association, March 1983, p. 51.13 The assumption
that new U.S. and foreign plants will achieve the same
gas consumption per ton- ay slightly understate the
relative cost of-siimonia from foreign plants,

4I
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c. Other Ammonia Production Costs

Other ammonia production costs included catalysts,
chemicals and cooling water: labor: overhead;
maintenance: insurance; etc.

Catalyst, chemical and cooling water costs were taken
from source 2, page 8. The total of labor, overhead,
maintenance, insurance and miscellaneous were estimated
at 31% of capital investment (excluding working capital)
in the U.S. and Canada and 28% of capital investment
elsewhere. These assumptions were roughly consistent
with a number of sources, including source 2, page 10.
The Chem Systems study had estimated 35% for a new 1981
U.S. plant (source 13, page 49). These figures may
understate the relative cost of foreign ammonia, because
maintenance and insurance costs may be higher in foreign
locations, and the lower cost of foreign labor may be
offset by higher numbers employed and expensive
expatriate labor.

d. Total Ammonia Production Costs

The estimated ammonia production costs derived for
new plants in-this analysis were compared to published
sources for reasonableness.

The 1983 Chem Systems estimate of $253.63/eetric ton
for a 1981 plant at 15% rate of return (source 11, page
49) was adjusted to the $3.00/MMBtu gas price used in
this analysis, and the costs were escalated from 1983
dollars to 1985 dollars using the GNP deflator (source 5,
page 7). On this basis the Chem Systems estimate was
$261.16/metric ton, as compared to $256/metric ton
derived in this analysis.

It is noteworthy that both of these estimates result
in an ammonia cost for new plants that is on average
roughly twice the cost of ammonia from existing U.S.
plants (source 6, page 6). On the other hand, to the
extent that market prices are today somewhere between
U.S. average production costs and the cost of production
from newer plants, actual reported Southeastern U.S.
ammonia prices in the $200/ton range lend credence to the
$256/ton calculated herein (Source: "Fertilizers Had a
Super Year," Chemical Week, July 18, 1984, p. 300).14

The cost calculated in-this study for ammonia from
new Canadian plants of $274+/metric ton was well above
reported market prices in the $150/ton range (see, for
example, source 14, page 31). This analysis, however,
omitted the high cost of terminalling and rail shipping
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Canadian ammonia to U.S. markets These costs and the-
higher costs of building ammonia plants in Canada
compared to the U.S. Gulf (due to such factors as freight
and climate) are known to be a serious impediment for
Canadian aimnonii if the price of fuel and feedstock gas
is comparable to that in the U.S. (aiee, for example, "A
Profile of Western Canada," Nitrngen, No. 148,
March-Ap:il 1984, p. 27;15 and, 9our(.-o 1, p. 24).
Furthermore, the value of the Canadian dollar is at
record lows against the U.S. dollar (Source: M.L.
Wernecke, "What Happened to the Canadian Dollar?,"
Wharton Economic News Perspectiles, March 18, 1985, p.
2" !-an export cost advantage which is unlikely to last
indefinitely.

The current costs for ammonia exported from other
world sources, as reported in such sources as Nitrojen
magazine, were naturally lower than the projected costs
from, new plants. They were high enough, however, to
indicate that the range of cost estimatps calculated in
this analysis was .lot unreasonable.

e. Marine Shippinq Costs

The projected costs of shipping liquefied anhydrous
ammonia in refrigerated marine tanker ships from foreign
locations to the U.S. were taken from: Mats Anderson,
Proship, Ltd., New York, NY, by private communication
with the American Gas Association, March 18, 1985:17 and,
from Barry Shove, A.L. Burbank Marine Services Ltd,
London, England, by private commuraicaition with the
American Gas Association, March 25, 1985.18

The costs shown reflect a range of possible vessel
sizes, and estimated breakeven costs for new vessels
versus the current (and chronically) depressed shipping
rates.

These estimates were checked for reasonableness
against several other sources, including: "Vessels
Reported as Carrying Ammonia, April-August 1984,"
Nitrogen, No. 151, September-October 1984:19 and, Bill
Willis, CMI, Inc., Vero Beach, FL, by private
communication with the American Gas Association, March
18, 1985.20

The cost of rail shipment of Canadian ammonia was
unknown by the authors, and was excluded, thus clearly
understating the cost of Canadian ammonia.

f, Marine Terminalling Costs

The cost of landing the refrigerated,
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anhydrousammonia liquid through marine terminals in the
U.S. was taken from source 20. This cost estimate see:oe(
reasonably consistent with previous estimates of the cost
of terminalling refrigerated propane gas through U.S.
terminals (Source: The Outlook for Propane in
Non-Feedstock Markets in the U.S. Arlington, VA,
hmerican Gas Association# June 1983).21

2. Results of the Economic Analysis

a. Background

Three important factors have impacted the regional
economics of ammonia production over the past five to ten
years. First, the long-term supply outlook for natural
gas in the United States has greatly improved, and the
price has stabilized under NGPA decontrol at a much lower
level than most analysts had expected. Second,
experience and inflation have substantially increased the
costs being estimated for building new ammonia plants,
particularly in developing nation locations. A study
(source 3, p. 30) by the United Nations Industrial
Development Organization (UNIDO) found that of fourteen
projects analyzed:

With two exceptions, the projects were not
completed on time and the delay varied from
26% to 300% of the period estimated by the
owners: the delays were accompanied by cost
overruns between 20% and 200% of
owners'estimates. It is postulated in the
study that there were three fundamental and
underlying reasons for these overruns:

implementation scheduling may have been
too strict for developing country
conditions (although costs did relate to
the planned construction periods, the
construction periods themselves proved to
have been underestimated);

unexpectedly severe inflation in the
world economy over the review period
(resulting in high cost escalations on
delay);

unnecessary delays in placing equipment
orders. (source 3, page 30)

The third factor, the soaring value of the U.S. dollar,
tended to offset the first two factors, to the extent that
foreign projects were based upon local currencies. That
is, the fundamental improvement in the competitiveness of
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U.S. ammonia projects was partially offset by the strength
of the dollar (see Exhibit C-1). Measured against a market
basket of seven currencies, the value of the dollar has
increased over 65% between 1980 and 1985.

As shown in Exhibit C-I, major forecasters are
projecting that the dollar will return to "normal"
historical levels of the early-and-mid-1970s by the oarly
1990s. As this happens, the relative economic
attractiveness of new U.S. ammonia plants will be
increased.

In addition to these three factors, it is probably also
true that much of the world's most economically attractive
gas has now been utilized. Very low prices (e.g.,
500/MMBtu) may still be imputed for gas in very remote
locations with no infrastructure, but a gradual upward
pressure on the marginal production and opportunity costs
must be expected.

b. Economic Conclusions

The results of the economic analysis are shown in
Exhibit C-2.

It is recognized that the estimated ammonia costs are
very approximate and not adequate for planning any
individual project. A broad range of estimated costs for
most source countries resultel from consideration of
varying degrees of existing infrastructure from site to
site within each country. Nevertheless, certain
conclusions can be drawn from the analysis.

Even with today's strong dollar the economic
attractivene33 of the U.S. as a site for new ammonia
capacity has increased markedly. It seems extremely likely
that when new world ammonia capacity becomes necess3-y, the
U.S. will he an attractive site. The close to 2 million
tons of idle U.S. ammoniia capacity (source 1, page 26) will
be the first candidate, and the economics of much of this
idle capacity must be attractive, indeed! According to The
Fertilizer Institute's survey, the average age of U.S.
fertilizer plants as of June 30, 1984 was 12.3 years, and
the average plant investment was $114/short ton
($125/metric ton) -- half of the estimated cost of new U.S.
capacity. Beyond the idle capacity, however, new U.S.
capacity should also prove quite competitive to serve the
U.S. market and, possibly, even a limited export market.

The results of this analysis strongly imply that, of
sites for new ammonia plants, only those in the Western
Hemisphere (and possibly Nigeria) could expect to compete
with U.S. sites. Sites in the Middle East and Austral-Amia
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EXHIBIT C-1

EXCHANGE VALUE OF THE DOLLAR
(WEIGHTED AVERAGE EXCHANGE RATE INDEX

IN 7 MAJOR TRADING PARTNERS)
(1972 - 100)

Actual

100.00

91.6

95.6

93.9

101.7

101.2

89.8

87.2

86.9

99.2

115.7

127.0

139.9

Forecast

1985

1986

1987

1988

1989

1990

1991

1992

1993

1994

144.1

136.1

125.0

117.5

114.9

112.1

108.1

104.5

101.3

97.6

Source: Long-Term Forecast (Philadelphia, PA, Wharton Econometric
Forecasting Associates, December 1984), p.

52
; and, Long-Term

Historical Data (Philadelphia, PA, Wharton Econometric Forecasting
Associates, September 1984), p.20.

2 3

1972

1973

1974

1975

1976

1977

1978

1979

1980

1981

1982

1983

1984



. ... . . . * ,- US fl aaa, . - * "" " a ' . . ... ..... '" -u -rd .J 6 " ' ' * ... .. .. .' ' " --

E(uIBIT C-2

ESTIT COS OF AMMONIA PROM NEW PANS

CAPITAL INVES79M
(Million 1985 ". lolars)

Facilities
Working Capital

TMS1 Capital Ivwesbsents

PRaOUCTION COSTS

(1985 U.S. Dollars Per Metric Ton)

Capital Recovery
Natural Gas Puel and Feedstock
Catalysts and Qiemicals
Labor, Overhead, Maintenance,

Insurance, and Misc.

70TAL Production Cost

SlIPPING AND rENMINiL1G
(1985 U.S. Dollars Per Metric Ton)

Shipping
Teninalling

TTAL Shipping and Terminalling

TO AL LANDED COS IN U.S.A.
(1985 U.S. Dollars Per Metric Ton)

USA Mexico Trinidad Chile

$170 $190-250 $190-250 $190-250
!5 18-31 19-32 19-32

$185 $208-281 $209-282 $209-282

Middle S.E. As i a/
Canada U.S.S.R. Nigeria East Indonesia

$190
16

$206

$250
32

$282

$190-2!0 $190-250
19-32 19-32

$209-282 $209-282

Australia

3190-250 5190-250
19-32 16-19

$209-282 S206-269

$103 ".30-17R $132-178 $132-173 $115 $178 3132-178 3132-178 $132-i78 1115-150
96 32 32 32 64 32 32 32 32 %
4 4 4 4 4 4 4 4 4 4

53 53-70 53-70 53-70

$256 S219-284 $221-284 S221-284

- $ 10-24 $ 10-30 $ 20-50
- 15 15 15

- $ 25-39 $ 25-45 $ 35-65

$256 $244-323 $246-349 $256-349

59

$242

70 53-70 53-70

$284 S221-284 $221-284

S 30-35 S 23-60 3 20-50 2 30-70
- 15 15 15

$ 30-35 $ 35-75 $ 35-65 S 45-95

2

$277-277 $31g -359 $256-349 $266-369

53-70 53-70

$221-2F4 $268-320

$ 30-40 $ 30-70
15 15

- 45-95 S 45-85

.% 63'S $21 -405

00

I-A
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are unlikely to be able to compete for the U.S. market.
Even in the Western Hemisphere, only sites with the most
favorable circumstances (such as a well-developed
infrastructure and low gas price) are likely to be
competitive.

New Canadian projects face higher capital costs than
U.S. projects, and gas costs that are very close to U.S.
gas costs (see source 1, page 19). In addition, Canadian
ammonia faces high rail delivery and terminalling costs.
On the other hand, Canadian sites are relatively close to
regional ammonia markets in the U.S., and the Canadians
have demonstrated their ability and willingness to be
competitive. In all probability competition between new
U.S. and Canadian ammonia possibilities will be severe, but
Canada does not have the advantage.

New Mexican and Trinidadian projects generally face
higher capital investment costs and lower utilization rates
than U.S. or Canada. Many of the usual factors which drive
up construction costs in developing national are at work in
Mexico and Trinidad, s.g., high general inflation,
remoteness from suppliers, etc. Ammonia from many
potential Mexican and Trinidadian ammonia projects will not
be competitive in U.S. markets. On the other hand, in
those situations where there is an existing support
infrastructure the Mexican and Trinidadian construction
costs may be quite similar to those in Canada. Growing
infrastructure and experience, low imported gas costs to
ammonia plants, and proximity to the U.S. market mean that
competition among Mexican, U.S. and possibly Trinidadian
amumonia will be significant.

The U.S.S.R. remains an uncertainty, since the
constraints of capitalist economics may not necessarily
apply. It seems unlikely, however, that Soviet ammonia
from new plants will be competitive in U.S. markets in the
foreseeable future.

0. PROJECTED AMMONIA SUPPLY AND DEMAND

a. Supply and Demand Methodology

A projection of a world ammonia supply and demand was
not a primary objective of this analysis. To provide a
context for the economic analysis, however, ammonia supply
and demand projections appearing in the current literature
were surveyed .

b. Ammonia Supply and Demand Outlook

There appears to be a reasonable concensus among
analysts that new additions to world ammonia capacity will
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be required sometime in the 1988-1992 timeframe. lJnder
some circumstances (e.g., delays in Soviet plants coming on
line) the need could be sooner, and a few analysts expect
it to occur even later. Given at least a four year
planning and construction period, serious planning for iew
plant construction seems likely to be needed within the
next two or three years.

Perhaps the most extensive and credible of the
publically available supply and demand analyses is that of
the World Bank /UNIDO/FAO Industry Fertilizer Working Group
(see source 1). This group builds up its supply figures on
a plant-by-plant and country-by-country basis. Its demand
figures "... are the result of concensus within the Group
after taking into account a variety of methodology [SIC]
including trend projections, market surveys, agricultural
programs and for countries with large demand, econometric
modelling" (source 1, page 6).

The Group's projections are summarized in Exhibit 0-1.
Their finding is that there will be a need for new capacity
after 1987/88, even assuming that all currently idle
capacity is brought back on line and assuming that all new
capacity comes on line aa scheduled. The Group also points
out that developing nations will be increasingly in
nitrogen deficit in the second half of the 1980s, and will
depend increasingly upon imports from Eastern European
countries to meet their needs.

In addition to the need for new plants to meet growing
demand, the Group points out that the surge in new ammonia
plant capacity which occurred in the 1965-1979 period means
that new capacity is needed to meet retirements as those
plants age. (See Exhibit D-2). The Group concludes that
as many as eighty new plants may be needed worldwide in the
1988-1994 time period.

Another Authoritative source of ammonia supply and
demand projections is the British Sulphur Corporation, Ltd.
In their projection, shown in in Exhibit 0-3, a need for
new world ammonia capacity builds even more quickly than in
the World Bank projection (source: "Time for New
Investment, "Nitrogen, No. 150, July-August 1984, p. 5).22
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EXHIBIT 0E-1

WORU) BANK
NITROGEN FERTLI ZER SUPPLY/DEMANu BAFANCE BY RoGON

(Million Metric Tons of N)

REGION

Developed Market
Economies

Developing Market
Economies

Centrally Planned
Economies

TOTAL WORLD

1933/84 1964/35 1985/86 1986/97 1987/38 V)13/&) 19)2/)3

- 1.50

- 1.98

3.46

- 0.02

- 1.28

- 1.77

3.66

0.61

- 0.60

- 1.33

3.52

1.59

--0.73

- 1.16

3.25

1.36

- 1.48

- 1.31

2.91

0.12

- 2.07

- 1.14

2.30

-0.91

- 4.76

- 5.64

- 1.90

-12.30

Source 1, Page 8.

Note: A minus indicates a current or projected ntirogen duficit. Nitrogen is the principal
element in amnonia from a fertilizer perspective.
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EXHIBIT D-2

WDL BANK
NEW Al4MONIA PL~inS CDNSTRUCTED

1960/64 1965/69 1970/74 1975/79 1980/84

Develop ed Market
EBconoies

Developing Market
Economies

19 63 41 41 28 7

9 20 25 34 29 25

Centrally Planned
Economies 21 32 40 46 30

TOTAL W 49 115 106 121 87 35

Source 1, Page 12. ,

EXHIBIT (--3

BRITISH SULPHUR coRPOrATIm
1OReCASTOF WOLD AMMONIA MARKET BALANCE

(million metric tons N)

1983/84 1984/s5 1985/86 1986/87 1987/8 1988/89 1989/90 1990/91

Total Production/ 82.2
of which:

A

B

C

85.4 88.3 90.7 93.1 95.7 98.1 100.7

81.2 84.0 86.3 88.0 89.4 89.5 89.6 89.6

1.0 1.4 2.0 2.7 3.0 3.0 3.0 3.0

- - - - 0.7 3.2 5.5 8.1

A Production from existing capacity at current utilization rates plus expected output from
projects currently under construction or contracted out.

B Increased output through the reopening of idle plants and increased utilization of plants
which have been operating of reduced rates. This would be justified only by higher market
prices.

C Output required from new plants not yet contracted out. This would require the possibility
of market prices reflecting the full cost of production out of a new plant.

5 Y SPANN 19a5/89

3
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The American Paper Institute (API) and the National Forest

Products Association (NFPA) have clear and specific interests in both

the Superfund Act and the bill (S. 51) which has been reported out by

the Senate Environment and Public Works Committee and is now before

the Senate Finance Committee for the purpose of determining how to

fund this legislation.

The over 170 member companies of API provide about 90 percent

of all the pulp, paper and paperboard manufactured in the United

States. In the course of these manufacturing processes these

companies use hazardous substances taxed under Superfund and generate

volumes of solid wastes subject to various requirements of RCRA.

While the paper industry's major waste strearns are non-hazardous, many

mills generate minor amounts of hazardous wastes. Similarly, the

2,500 forest products companies represented by NFPA produce a large

portion of the nation's solid wood products such as lumber and

plywood. Timber products processing in that industry also generates

substantial quantities of waste materials - of which some lesser

amounts are hazardous.

API/NFPA believe that it is in the nation's interest that the

Superfund Act be effectively implemented and adequately financed. We

have carefully studied the various legislative proposals for a funding

mechanism which have been offered by members of the Senate in recent

months. We have also examined Mikel M. Rollyson's description of the

Administration's proposal during his April 25, 1985 testimony before

the Committee. Although we support the reauthorization of the
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Superfund Act, API/NFPA have strong concerns about certain of these

proposed approaches to funding Superfund. These concerns are detailed

below.

S eDLte Bill

The level of funding of the Superfund reauthorization depends

largely on the scope of the legislation. During the first five years

of Superfund the Environmental Protection Agency was widely criticized

for failing to clean up - or even begin action on - enough of the

National Priority List (NPL) sites. It is apparent that in the

public's mind th9 key purpose of the Superfund is to clean up these

abandoned hazardous waste sites around the country which may be

contaminating groundwater and posing a potential threat to the health

of those who live nearby. It is API/NFPA's position that in

Superfund's second five years all efforts should be focused on this

important job. EPA officials have testified that they can only

efficiently utilize approximately $ 1.1 billion a year in the process

of cleaning up NPL sites, and the Administration bill proposes a five

year funding level of approximately $ 5.3 billion. API/NFPA concur

with this and support limiting Superfund response to the cleanup of

abandoned hazardous waste sites and restricting liability to cleanup

costs, excluding natural resource damage. We believe that $ 5-6

billion over the next five years should be adequate to accomplish

this.
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As part of the package of funding mechanisms for the new

Superfund, API/NFPA support maintaining the present level of excise

taxes on crude oil, imported petroleum products and the existing list

of feedstock chemicals. Various estimates indicate that this

feedstock tax, at current tax rates, would provide about $ 280 million

annually.

W te Tax

There are several proposals before the Committee which include

as part of the Superfund funding package a tax on hazardous wastes -

variously called a waste management tax, waste-end tax or waste

generation tax. Based on the experiences of several state

governments, API/NFPA have historically had reservations about the

efficacy of this taxing approach. However, it appears that some form

of waste tax may be included in the final funding package by the

Congress. With this in mind, we would strongly urge the Committee

that any tax on waste which they consider contain the following

provisions:

* Tax Disposal Not Treatment - In the 1984 Amendments to the

Resource Conservation and Recovery Act, the Congress enacted

a strong presumption against the land disposal of hazardous
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wastes and implied that consideration should be given to

alternatives such as treatment. API/NFPA, therefore,

strongly oppose proposals, such as the Administration's,

which would tax the treatment of hazardous wastes. We

particularly take issue with the proposal to tax

wastewaters. Although the paper industry wastewaters are

nt hazardous under current EPA regulation, we are mindful

that the 1984 RCRA Amendments require EPA to broaden the

universe of hazardous wastes - possibly including paper

industry wastewaters in the RCRA regulatory scheme.

Accordingly, we have strong concerns about this taxing

approach.

The paper industry generates over 7.2 billion tons of

wastewaters each year. Consequently, even at the

Administration's proposed $ .25 per ton tax rate, the tax on

the paper industry would be $ 1.8 billion per year. Taxing

.the paper industry's wastewaters could by itself fund a $ 9

billion Superfund over five years

* Exclude Wastes From CERCLA and R(RA Cleanup Actions -

While most proposals for a waste management or waste-end tax

would exempt from taxation at least some wastes from a

CERCLA cleanup action, only the Administration's latest

proposal would similarly exclude wastes from a RCRA

corrective action.

API/NFPA strongly urge that hazardous substances disposed

of in the course of carrying out any cleanup action at a
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RCRA facility should be exempted from a waste management or

waste-end tax.

Taxation of waste related to RCRA actions places an

unfair burden on companies which are acting in a responsible

manner to clean up wastes which were deposited on their

plant sites in accordance with then existing regulations.

Many of the companies which would be affected by such a tax

have facilities that have been in existence for many years,

some even for decades. In cases where large amounts of

waste or contaminated soil are involved in the RCRA-imposed

cleanup action, the tax would be huge. Thus, a *one-shot"

waste-end tax would impose a heavy financial burden,

especially on many small, environmentally responsible

businesses.

When added to the extensive costs of a corrective action

under RCRA, a large tax burden could force marginally

profitable operators out of business. The cleanup of a

bankrupted facility is very likely to become a public

liability, i.e., a Superfund action.

Moreover, the imposition of a waste-end tax on material

resulting from a RCRA cleanup or closure would not achieve

one of the principal goals of the tax; discouragement of new

hazardous waste generation. There simply is no rational

linkage between this goal and the imposition of a tax on

RCRA cleanup material. It is not new waste. Its generation

cannot be avoided or minimized.

Furthermore, taxation of RCRA-generated waste is unfair,
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because it results in a sort of "double jeopardy" for

responsible parties already paying to clean up RCRA sites.

In addition to the substantial expense of RCEPA waste

removal, transportation, and disposal, waste-end tax

measures would also require payment of tax on these same

wastes upon ultimate disposal.

Accordingly, we urge that any waste-end tax provisions

considered by the Committee specifically exclude from the

tax such wastes which result from RCRA cleanup activities.

As an example, this could be accomplished by adding the

following new subsection "(5)" to S 4691(d), "Exclusion for

Co-tain Wastes," created by S 102 of S. 14:

"(5) The disposal or long-term storage of any waste by any

person in the course of carrying out any cleanup action

under the Solid Waste Disposal Act including, but not

limited to, corrective action, response action, or removal

action."

* Option To Tax On A UryJ9e Basi - API/NFPA support the

alternative tax computation proposed by Senators Moynihan

and Bentsen in S. 14. This provision would allow an

operator of a hazardous waste disposal facility whD can

establish the amount of water in the hazardous waste being

taxed, to elect to pay a higher tax per ton on the amount of

waste reduced by the weight of the water. This dry weight

alternative calculation would properly place a tax on the
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hazardous constituents and not on the weight of water.

* astes Khich Are Presently Hazardous - API/NFPA also

strongly support the provision found in S. 14, in the bill

proposed by Senator Bradley (S. 596), and in the

Administration's proposal which would only tax those wastes

which are identified or listed as "hazardous" under Section

3001 of the Solid Waste Disposal Act as of the date of

enactment of this Reauthorization of the Superfund Act.

Wastes which are declared to be hazardous by EPA at some

future time would not be subject to the tax absent further

Congressional action.

General e inancng

API/NFPA support maintaining the present level of

contributions from general revenues of 12.5 percent for funding the

Superfund. We feel this is consistent with cucrent budget proposals

which call for a funding freeze in many programs. Inasmuch as

Superfund cleanup provides a general societal benefit, we believe that

general revenue financing is warranted.

Other Funding Mechanisma

The Senate Environment and Public Works Committee, in

reporting out S. 51, recommended a funding level of $ 7.5 billion over
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five years. We recognize that a funding package composed of the

present feedstock fee, contributions from genera] revenues at the 12.5

percent level, along with a waste management tax similar to that

proposed by Senators bentsen, Moynihan and Bradley would not generate

$ 7.5 billion over five years. A variety of funding mechanisms have

been proposed to achieve this $ 7.5 billion funding level. API/NFPA

believe that in addressing these proposals the Committee should search

for that approach which fairly spreads the burden most widely

throughout the taxed community. API/NFPA would be pleased to work

with members of the Committee and their staff in developing such an

approach.

The American Paper Institute and the National Forest Products

Association appreciate this opportunity to offer our views on this

legislation to members of the Committee and we urge your consideration

of the points we have raised.
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The American Wood Preserving Institute is pleased to have this

opportunity to present its views on the reauthorization of the

taxation provisions of the Internal Revenue Lode of 1954 which

relate to funding of the Oamprehensive Environmental Response,

Oompensation, and Liability Act of 1980 (CERCLA or Superfund).

Our testimony deals with the potential negative impact of the

waste end tax provisions of several of the reauthorization bills

introduced to date on the wood preserving industry.

The wood preserving industry is small in terms of annual dollar

sales, approximately $2.1 billion, and employees, approximately

13,300. The companies in the industry are primarily small

businesses according to the Small Business Administration

criteria, although there are exceptions to this general rule. It

is an industry located in the primary timber producing areas of

our country, the southeast and the northwest. Yet, despite its

small size, the wood treating industry conveys enormous benefits

to our society. Our nation's railroads run on treated wood ties,

electric power and comunications lines are supported by treated

wood poles, and ships tie up to doks made of treated wood

piling. In short, without these products our nation's oonmerce

would be much more difficult to carry on.

That brings me to the purpose behind my testimony. This

omnvittee has before it several proposals for funding a

reauthorized Comprehensive Environmental Response, Oompensation
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and Liability Act. All of these proposals have within them

provisions ir[posing a waste end tax on (I) the disposal or

receipt of hazardous wastes in landfills, waste piles and surface

impoundments and (2) long-term storage of hazardous wastes. As

presently written all of these proposals would tax the disposal

or long-term storage of hazardous wastes resulting fron the clean

up of releases Lnder the Resource Conservation and Recovery Act

(RCRA). In addition the Ackninistration proposal, S.972, would

tax wastes resulting front releases occurring after January i,

1985, and cleaned up under Superfund. As I will explain, these

taxes on the disposal or long-term storage of wastes resulting

from RCPA and Superfund clean ups can potentially have a

devastating effect on the wood preserving industry. I believe

not only that Congress never intended this type of impact on the

wood preserving industry (as well as on other industries), but

also that taxation of these wastes is inconsistent with some of

the underlying reasons for Superfund taxation.

Assuming that Congress enacts some form of waste end tax that

covers hazardous wastes resulting front clean ups under RCRA or

CERCLA, let us look at the potential impact of this decision on

the wood treating industry. Under the Solid and Hazardous Waste

Amendments of 1984 all hazardous waste treatment, storage and

disposal facilities must apply for their Part B permits by

November 8 of this year. Under section 3004(u) of the

Amendments, corrective action is required for all releases of

hazardous wastes or constituents from solid waste management

48-076 0 - 86 - 23



700

units at facilities seeking a permit under Subtitle C. EPA also

has interpreted section 3004(u) to cover post-closure permits as

well as operating permits. What this will mean for most of the

approximately 300 wood treaters who treat with creosote or

pentachlororphenol, and also for some inorganic arsenical

treaters, is that they will have to begin taking corrective

action sometime after November 8 of this year, because these

facilities are mostly decades-old facilities which have suffered

until quite recently, when the RCRA regulatory program was put

into place, from bad waste management practices. Ground water

monitoring of these facilities is likely to show contamination.

In turn these facilities will generate on a one-time basis

enormous amounts of hazardous waste resulting from corrective

action taken. This one time waste generation activity will be

taxed.

Let me give you some examples of the magnitude of the tax on this

one-time generation activity. Using the rate of $45/ton for the

tax on the disposal or long-term storage of wastes, which is the

rate taken for the Superfund taxation bill, S.14, proposed by

Senators Moynihan and Bertsen, the tax on wastes resulting from

clean up of sites that are one acre and five acres in size would

be approximately $1.2 and $6.1 million, respectively. Using the

rate of $150/ton for the tax, which is taken from the amendments

to S.51 proposed by Senator Stafford, the tax on wastes resulting

from clean up of sites that are one acre and five acres in size

would be approximately $4.0 and $20.3 million, respectively.
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The costs for clean up should be compared with the average, or

typical, wood preserving facility in the industry. Such a

facility sells about $3.3 million in product per year, employs 21

people, and makes on the average 6% profit per year. This profit

equates to about $200,000 per year. When you compare this profit

with the tax figures resulting fron clean up that I just gave

you, you can well imagine the fate of the typical wood treater

faced with paying the waste end tax.

I have just covered the worst case scenario for the wood treating

industry. It assumes that most creosote and penta treating

facilities would have to take corrective action shortly after

November 8. What if these facilities either do not initially

find any releases when applying for Part B permits or chose not

to apply for Part B permits, thus losing interim status, and

chose instead to become large or small quantity generators,

shipping their wastes off-site for disposal or storage. It is my

belief, because of decades-long, bad, but acceptable at the time,

waste management practices, that most wood treating facilities

will eventually have to undertake clean ups under RCRA corrective

action orders Issued to interim status or finally-permitted

facilities, RCPA closure or post-closure clean ups, or Superfund

removal or remedial actions. In turn the magnitude of the tax on

the wastes resulting from clean ups cLe to these actions would be

equivalent to the sums I gave in my prior examples.
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Is taxation of the wastes resulting frame one-time clean ups under

ROSA or Superfund of wcod treating facilities fair? Should

Congress permit the adverse impact on the wood treating industry

that I anticipate will flow fran a waste end tax on RCPA or

Superfund clean ups? Does a tax on wastes resulting fran RCRA or

Superfund clean ups at wood treating facilities serve the

purposes underlying Superfund taxation? For the following

reasons I believe that the answer to all of these questlcns is

no.

Taxation of the wood treating wastes resulting from one-time

clean ups under RCIA or Sujerfund is unfair. Kany wood treating

facilities have been in operation for decades. Owners and

operators of these facilities have tried to operate in good-faith

in accordance with all known laws, environmental and other. When

RCRA was enacted into law, and EPA promulgated implementing

regulations, most wood treaters acted promptly to comply with

these laws. Yet, despite all of these laws, hazardous wastes

continued to be generated and handled on-site. Some wastes and

waste handling activities were even exempted f rom regulation at

the time. Now, under various waste end taxing schemes proposed

by Congress, should there be a clean up activity resulting fran

past practices, all wastes resulting f ram such a clean up would

be taxed. This one-shot tax is basically a tax on past

activities, which were non-taxable at the time. It is a

retroactive tax. Had wood treaters been given notice at the time

that their waste generation and disposal activities were going to
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be taxable events they certainly would have altered their

behavior, given the severe present consequences of the proposed

waste end taxing schemes. 111b now tax wood treaters on past

activity, and in light of the heavy and, perhaps, insurmountable

financial burden that it will place on many margir.al, but

environmentally-responsible businesses, could almost be viewed as

punitive.

Congress should not permit the adverse impct on the wuod

treating industry that will certainly follow if a waste end tax

is placed on the dispoal and long-term storage of hazardous

wastes resulting fron RCRA and Superfund clean ups. This type of

tax will draw money away from viable entities which have very

limited resources with which to take corrective action. The cost

of clean up alone at a facility could be enough to make the

typical wcd treating company insolvent. To impose a tax on the

wastes resulting from a clean up imposes a double burden on a

facility; first, the cost of clean up; second, the cost of the

tax. This double burden is a burden that most wood treaters

facing a RCPA or Superfund clean up carot bear. ThneefoLe,

before imposing a tax on disposal or long-term storage of wastes

resulting from RCRA or CERCLA clean ups, Congress should

carefully consider whether it wants viable,

environrentally-responsible entities undertaking long-term clean

ups at wood preserving sites using their own money, or whether it

wants the task conducted by EPA using Suerfund money.
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A tax on wastes resulting fran RCRA or CERCLA clean ups at wood

treating facilities cbes not serve many of the purposes for

Superfund taxation. Granted, such a tax does provide a sourow of

revenue, but it is not a stable or predictable source. It would

be a one-time tax at most wood preserving facilities. Moreover,

the tax holds the potential for narrowing the base frcm which

future revenue is received because the tax's magnitude on a per

plant basis could force many wood treaters out of business.

Further, the tax does not discourage reduction in the quantities

of hazardous waste generated because the waste generated f rom

clean ups results from past management practices. Because of the

burden imposed by the tax, the tax may even work to discourage

wood treaters from taking corrective action.

Particularly troublesome is the fact that taxatic. of RC]RA

facility clean ups contradicts one of the primary rationales

underlying creation of the Suerfund, which is to tax those

responsible for clean up activities under Superfund. Sinoe the

owners or operators of RCRA facilities would be responsible for

conducting any needed clean up activities at their sites,

Suerfund money would not be needed to underwrite these

activities. Therefore, it is unfair and illogical to tax a RCRA

facility owner or operator already paying for clean up of his

site when the fund supported by the tax will not be used for the

clean up.

For the foregoing reasons, I urge you to act to prevent
ill-founded and potentially devasting impacts on the wood

treating industry resulting from waste end taxation. I urge you

to exclude frcm any such tax wastes resulting front clean ups

under RCaA and Superfund.

Thank you very much for your attention.
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STATEMENT OF
CELANESE CORPORATION

BEFORE THE SENATE FINANCE COMMITTEE
SUPERFUND TAX LEGISLATION

Celanese Corporation appreciates the opportunity to

comment on proposals to extend the Superfund program.

Celanese recognizes the importance of reauthorizing Super-

fund and supports the Superfund clean-up effort, which

benefits the entire nation. We have limited our comments to

the funding provisions being considered-by-the-Committee.

BROAD-BASED TAX

0 A broad-based tax should be enacted to replace or
supplement the current tax on chemical feedstocks.
Exports should be exempt from the tax but the tax
should be imposed on imports. The Bentsen-Wallop
proposal (S.957) would achieve these results.

The Superfund program needs a stable long-term funding

structure which will not have an unnecessarily adverse

impact on the U.S. economy. In addition, the tax should be

applied fairly to all those who have contributed to the

waste site clean-up we face today.

Analysis of sites on the National Priority List in-

dicates that virtually all industries, as well as a broad

spectrum of society, have contributed wastes to the sites at

which Superfund money will be spent. A study by CHA has

shown that chemical industry companies were named as poten-

tially responsible parties at Superfund sites only 13% of

the time. Two thirds of all companies named were named only

once. The 12 chemical companies that contributed 70% of the

money to the present Superfund were named only 1% of the

time.
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One representative Superfund site provides a good
example. At the Stringfellow site in California, EPA has
identified 291 potentially responsible parties who may have
contributed waste. Of particular interest, the 25 largest
contributors have not been liable for any of the current
feedstock taxes. Only about 15 percent of the total number
of those companies identified are petroleum or chemical
companies.

At Stringfellow, the potentially responsible parties
include a broad cross section of U.S. industrial and agri-
business concerns--large and small. These companies make
products consumed throughout the United States by all of
society. For example, food, apparel, paper, fabricated
metals, electronic and transportation equipment were some of
the products manufacturers identified. In the non-manufac-
turing sector, such concerns as agricultural production of
crops and livestock, motor-freight, transportation by air,
communications and business services were identified. Other
contributors of waste at the Stringfellow site were the City
of Los Angeles, the U.S. Air Force and the U.S. Navy.

The Bentsen-Wallop proposal (S.957) would properly
extend the Superfund tax to all manufacturing industries.
Because S.957 is structured as a tax on sales of manufac-
tured goods and not on companies, the proposal can exempt
exports from the tax and impose the tax on imports. It is
thus "trade neutral.0 It ensures that exports can compete
in foreign markets and that imports do not have an unfair
advantage in domestic markets. We should not make the
mistake of enacting any additional taxes in this country,
including waste-end taxes, that do not have this advantage.
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FEEDSTOCKS TAX

o The existing Superfund feedstock tax should not be
increased. Increased feedstock taxes would
seriously aggravate the deteriorating condition of
the U.S. petrochemical industry. In this highly
competitive worldwide industry, newly imposed
costs cannot be passed through to the consumer in
the export or U.S. market.

The current Superfund program is financed by a tax on

basic chemicals, or feedstocks, which raises about $300
million annually. Worldwide market realities are such that
this tax simply can not be raised. The petrochemical

industry is suffering considerably from the effects of the

last recession and is now in a vulnerable position because
of the construction of plants in the Middle East and other

areas rich in cheap supplies of oil and gas. The hard fact
is that when we tax our domestic chemical industry, we
encourage loss of jobs and production of chemicals outside

the county, and we encourage industrial users of the

chemicalsto manufacture their products outside the country.
That is unfair to the chemical industry and counter-productive
for the U.S. economy.

The chemical industry in 1984 was the third largest
manufacturing industry in the United States in terms of
value of shipments. It also is one of the few sectors of

the economy which has consistently exhibited a positive
trade balance. That trade balance peaked in 1980 and has
been declining since that time. Using the Department of

Commerce's SIC classification 28, Chemicals and Allied
Products, the chemical balance of trade has declined from

$14 billion in 1980 to $10.3 billion in 1984, which represents
a decline of 26 percent. There are segments of the industry,

however, which have exhibited an even worse performance in
declining trade balances.
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During the 1980-84 period, the positive trade balance

of the petrochemical industry as defined by the Department

of Commerce declined from $8.6 billion to $5.5 billion. Not

only is this a drop of nearly 37 percent, but the petro-

chemical share of the overall chemical trade balance has

declined over the period from 62 percent to 53 percent.

When the $3.2 billion loss in petrochemical trade is compared

with the $3.7 billion loss in trade balance for all chemicals,

it becomes obvious that petrochemicals are a segment of the

industry which is under severe competitive pressure in the

international arena. To impose a greater Superfund tax

burden on this segment of the chemical industry would only

exaggerate that pressure.

*WASTE-END" TAX

0 The proposed waste-end taxes would fall on the
same industries that are currently subject to the
feedstock tax. Since these taxes cannotbe passed
through to the consumer, these taxes place U.S.
chemical companies at a further competitive
disadvantage in world markets. If, however,
Congress decides to enact such a tax, it is
essential that the Moyninan-Bentsen version (S.14)
be adopted with the dry weight calculation option.

In recent weeks, there has been considerable controversy

on whether to enact a waste-end or waste generation tax.

Some have suggested that a waste-end tax would spread out

the tax burden across industry. However, careful analysis

of the 1984 Westat, Inc. hazardous waste survey indicates

that either a waste-end or a waste generation tax would

predominantly impact the same industries already responsible

for paying the feedstock tax.

Other proponents of a waste-end tax have suggested that

such a tax is necessary to provide an additional incentive
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to eliminate land disposal of wastes. Celanese believes

that such an incentive may not be necessary. In November

1984, Congress enacted stringent new amendments to the

Resource Conservation and Recovery Act (RCRA) which are

designed to ban all land disposal of hazardous wastes unless

such disposal is determined to be protective of health and

the environment. An additional overlay of tax incentives on

the same chemical and petrochemical companies that are

already responsible for paying the existing feedstock taxes

may be inappropriate and counter-productive on international

trade. Waste-end taxes would be applied only to domestically

produced chemicals, thereby penalizing exports and unfairly

subsidizing imports.

If the Senate decides to adopt a waste-end tax, we

believe the Moynihan-Bentsen proposal (S.14) represents the

most equitable waste-end tax since it only taxes disposal

and long-term storage of wastes. The proposal properly

exempts treatment of wastes, including treatment of wastewater

in biological waste treatment systems permitted under the

Clean Water Act. S.14 also provides an alternate dry weight

calculation which would prevent the tax from having a

disproportionate impact on deep injection wells, which

normally dispose of highly dilute wastes.

The Finance Committee should reject the Administration's

proposed "waste-management" tax. Although the Administration

announced significant modifications of its proposal on April

25, 1985, the proposal would still unfairly tax treatment of

wastes. Particularly significant, the wet weight tax

proposal would have a disproportionate impact on deep

injection wells. Wastes injected into deep wells by Celanese

average 98 percent water. Under the Administration's proposal,
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the total weight of the injected wastes, including water,

would be taxed at $5.00 per ton which would be equivalent
to a tax of $250 per ton on the non-water component.

Celanese is particularly concerned that the Administration'

waste-end proposal is still designed to raise $600 million

per year. The revenue uncertainties of the waste-end tax,
as evidenced by the Administration's recent dramatic change

in the tax rate of its proposals, dictate that Congress

should not attempt to raise more than $300 million per year

from this questionable revenue source. Under the Administra-

tion proposal, tax rates would dramatically increase if
industry significantly reduces the volume of waste generated,

as required by the 1984 RCRA amendments.



711

STATEMENT BY

EDISON ELECTRIC INSTITUTE

BEFORE THE

COMMITTEE ON FINANCE

UNITED STATES SENATE

MAY 3, 1985

Edison Electric Institute (EEI) appreciates the opportunity to

present this statement concerning the tax provisions of the Hazardous

Substance Response Trust Fund as provided for under the Comprehensive

Environmental Response, Compensation, and Liability Act (Superfund).

EEl is the association of investor-owned electric utility

companies whose members provide service to 96 percent of all

customers served by the investor-owned segment of the industry. EEI

member companies generate approximately 75 percent of all the

electricity in the country and service 73 percent of all ultimate

customers in the nation.

EEI supports the objective of hazardous substance cleanup as

proposed in Superfund legislation. While we concur with the worthy

objectives of such legislation, we cannot endorse a tax on the

electric ratepayer to address the problem of hazardous waste cleanup

which indiscriminately imposes culpability on all large corporations.

Any taxation system which does not attempt to match tax liability

with actual environmental liability is inequitable.

Several bills have been introduced to raise additional revenues

to be used for an expanded cleanup effort. The legislative proposals
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range from increasing existing funding levels to several broad-based

business taxes designed to raise a significant amount of revenue.

Thigh statement presents EEI concerns with respect to these various

proposals.

Bills such as the Mitchell/Chafee bill (S.955) would greatly

increase the existing tax on petroleum. This tax would increase the

cost of electricity to our customers in certain areas of the country.

Some electric utility companies, particularly those on the East, Gulf

and West coasts, must use substantial quantities of oil to generate

electricity. Under present law, oil used to generate electricity is

subject to the same excise tax as oil used as a feedstock in

petrochemical plants. This tax liability is imposed even though no

problems related to hazardous substances result from such electric

generation. The absence of problems related to hazardous substances

is explained by the fact that utilities use high temperature, high

efficiency boilers and the environmental activities related to

generation of electricity is-closely regulated under federal and

state laws. For oil-burning utilities, an increase in the tax on

petroleum will automatically increase fuel costs which in turn will

cause higher electricity rates for customers. Unless oil used to

generate electricity is exempted, we are opposed to any significant

increase in the Superfund tax on petroleum. Such an increase would

require electric utility customers to make additional contributions

to cleanup efforts unrelated to their consumption of electricity.

Similarly we are concerned with those legislative proposals

which would impose new broad-based income or excise taxes designed to

raise significant amounts of revenue. For example, S. 596 introduced
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by Senator Bradley would require a 0.083% tax on taxable net receipts

and impose an additional tax liability of approximately $40 million

per year to our customers. Thus, the Bradley proposal represents a

20-fold increase in the tax burden to electric utility customers.

Similarily, S.955 (0.3% tax on corporate earnings and profits over

$5,000,000), and a proposed amendment by Senator Stafford to S. 51

(0.014% tax on taxable net receipts) would cause higher electricity

rates for most utility customers regardless of fuel source.

In addition to an increase in electric rates, we also are

concerned that each of these proposals, as well as the excise tax on

manufactured goods in Senators Bentsen's and Wallop's bill (S. 957),

would be difficult to administer both for the government and for

taxpayers. For instance, both S. 596 and Senator Stafford's proposed

amendment to S.51 would require every applicable corporation to

determine its "cost of goods sold" which is subtracted from gross

receipts to arrive at taxable net receipts, the base upon which the

tax is computed. Unfortunately, no definition of "cost of goods

sold" presently exists and defining such a term that would satis-

factorily deal with the myriad of unique situations faced by

different businesses would be virtually impossible.

A similar concern exists with the concept of "earnings and

profits", the tax base used in S. 955. Although existing section

312 of the Internal Revenue Code contains provisions with respect to

earnings and profits, neither the Code nor regulations contains a

comprehensive definition of "earnings and profits". Under present

law, the purpose of earnings aid profits is limited to determinations



714

of taxability of dividends and other shareholder distributions. If

the purpose of earnings and profits is expanded by S. 955, not only

will a comprehensive definition of the term be needed, but also

considerable additional administrative expenses would be incurred in

order to comply with the provision.

In conclusion, we believe that any Superfund taxation system

should match tax liability with the amount and toxicity of hazardous

substances that electric utilities dispose of at Superfund sites. In

our opinion, the imposition of an additional tax on electric utility

customers when the utility did not contribute to a Superfund problem

is inequitable.

Thank you for the opportunity to present our views on this

important legislation.
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Fort Howard Paper Company -C

A.end'ent to Superfund Bill to Seek Excise Tax Exe-pttn Tra.slent
Production of Chlorine

Background

Fort Howard Paper Company maintains and operates a chemical facility in
connectlcn with its pafer ranufacturinq business tonducted at roth Green
Bay, Wisccnzin and Xuskogee, Oklaho:a. The chemical syste- produces sodiu-
hydroxide (.,aOH) and calcLum hypochloride (CaHCL). which ate used at various
stages o[ the paper-aking process.

The chemical processing facilities are a self-contained closed syste.. The
basic chemical operation performed by this equipment is to process cot-cn
salt (NaCl) and lime (CaOH3j, both of which are non taxable ch.micals
within the meaning of I.R.C. Section 4661. into sodi- hydroxide (,acWf and
calclum hypochloride (CaHCL). The only ato-Ic by-product of this chemical
process is hydrogen (H), which is verted during the cne-ical pr,>cess.

NaCL t 120 + Cda1 3  e N iCH1 + CalC... + H2 0 I 1

Sodiw. hydroxide Is a taxable chemical as defined ty section 4661 of the
Internal Revenue Code of 1954 as a-ended. we have no interest in changing
this section of the code.

Calciu n hypochlorlde Is not a taxable chemical as cefined in IRC Section
4661. We wish to maintain that non-taxable status.

During this continuous process, the compound of salt and lime are reduced by
chemical reaction and the element components of those substances co7bine to
torm sodium hydroxide and calcium hypochloride. The calcium processing
system us not designed, equipped or supported in any manner so as to
produce, isolate and collect chlorine in its separate atomic state and allow
us to draw off chlorine for sale or other use outside of the system.
Chlorine exists only in elemental state as a transient condition of the
closed chemical processing system.

The system is so designed so as to produce, on a continual basis, sodium,
hydroxide and calcium hypochlorlde. It cannot be used to produce either one
or the other, nor can it produce any other stand-alone chemical such as
chlorine.
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At issue is the IRS Interpretation of the manufacture and use definition of
a taxable chemical under current law. During the chemical reaction process,
chlorine is produced In minute amounts, which Is Immediately cooled and
injected with lime to produce calcium hypochlorlde. During the operation of
this chemical process. no more than 30 pounds of chlorine are in existence
within the closed syst-em. Chlorine is not manufactured but exist on a
transient basis through the process of chemical reaction. Once the chlorine
gas Is Injected with lime, it becomes calcium hypochlorlde. a non-taxable
chemical.

The exemption we are seeking to the excise tax provision of the current law
would serve to prevent the IRS front taxing a transitory chemical that poses
no risk to the environment.

Prior to construction of our chlor-alkali operations, we purchased chlorine
3s a separate item and stored it in railroad tank cars outside of our
facility. We were concerned about the potential hazards posed by the large
amounts of chlorine stored at our facility and thus chose to develop the
chlor-alkall operations to eliminate that hazard. As I stated earlier, we
heve substantially reduced the risk to the environment by having no more
than 30 pounds of chlorine present in the system as it is being converted
from salt to calcium hypochloride.

As a closed system, there is no way that we could produce chlorine as a
separate item that would then be subject to the tax. in addition, this
system is designed In such a way so that any Interruption In the chemical
process would automatically shut down the entire system and eliminate any
further production of sodium hydroxide or calcium hypochloride.

It is our belief that in the original Superfund law, Congress Intended to
assess an excise tax on those chemicals which were produced for sale or use
and posed a threat to the environment. We do not feel, however, that they
intended to tax chemicals that are produced as part of a chain reaction and
which exist in only a transitory state as the chemicals act and react to
form new chemical agents, nor do we feel that they intended to tax those
transitory chemicals that pose absolutely no risk to the environment. Our
closed system meets both of these tests.

I. The process minimizes the risk to the environment because of the
relatively insignillcant amount of chlorine that is present at any
given moment.

2. The chlorine that is produced is cnly produced for a momentary
period of time as it moves from common table salt to calcium
hypochloride.

The relief we are seeking would be that the chlorine that is currently being
assessed under the manufacture and use definition be exempted since it is a
transitory chemical and does not pose any hazard to the environment. Were
we able to produce, separate and store chlorine for use at a future date,
then we would have no quarrel with the IRS interpretation.
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However, we operate a closed continuous system that products only two
cheIcal end products. It is our contention that it is at this point that
Congress intended the definition of -anufacture and use to apply and our
proposed a-endrent would ser/e to clarify that intent.

Proposed A end-ent

To correct the problem. created by the IRS interpretation of a taxable
chemical, we would ask [or the following siclIlar language to be included in
the Superfund bill now being considered by the co-.ittee on Finance.

"Section 5.04

(d) EXPANSION OF EXCEPTICN FOR SUBSTANCES IN A SELF-CONTAINED UNITARY
CHEMICAL SYSTEM -- Subparagraph (A) shall not apply to any of the listed
chemicals which are created as a part of a continuous process of
che-ical reactions within a self-contained unitary system and which are
not the ultlate che-Ica, product of this continuous chemical reaction.

NOTE: subparagraph a) is the tax rate schedule for each listed
chemical.

This exe-ptlon applies to al, che-Lcais produced in this manner since
January I. 1981.'

We feel that this a-endmutit would serve to clarify the Intent of the tax
provisons in th- Su.erf_,d law to address only thuse chemicals that are
produced as an end product for sale and which can jtse a threat to the
enviror.7ent.

sk3034r
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HAZARDOUS WASTE TREATMENT COUNCIL
4202) 2%-0778 1919 PENNSYLVANIA AVENUE, N W.
TELEX 8"14 S1th 30

WASHINGTON, D C. 20t'"

May 1, 1985

Mary Frances Pearson
219 Dlrksen Senate Office Building
Washington, D.C. 20510

Dear Ms. Pearson:

Pursuant to the testimony we presented before the Committee on April
26, I am supplementing that presentation with information on several issues
raised during the course of the hearing.

DEEP WELL INJECTION

* in addition to the deep well problems and sites discussed at the
hearing, the State of California recently ordered the c.asing of a commer-
cial deep well due to several explosions at the site from the injection of
incompatible wastes. Moreover, this deep well was permitted in accordance
with all current and applicable national standards for deep wells, which
fail to address the issue of waste compatibility with the injection strata;

* under the current structure of the post-closure liability trust funa
(PCLTF) deep welled wastes are not assessed the $2.13 per dry weight ton to
cover liability subsequent to closure. It is the expectation of many deep
well operators, however, that their facilities would be eligible for such
liability transfer to the federal government 5 years after closure of the
facility. Even if deep welled wastes were taxed for this purpose there is
no way that the current level of taxation on a dry weight basis would even
begin to cover the cost of cleanup;

* PCLTF considerations withstanding, unlike every other type of hazar-
dous waste facility deep wells are not required to conduct groundwater
monitoring or demonstrate financial responsibility for third party liabi-
lity or corrective action. Due to the relatively small level of capital
required to install and operate a deep well, and given the absence of any
financial assurance requirements it is highly likely that problem deep well
facilities will become the burden of "Superfund;"

* the largest hazardous waste fine in history, $10.0 million, was

levied for the failure of a deep well at Vickery, Ohio, where a leak of
over 45 million gallons of hazardous wastes from the injection zone went
undetected for many years.



719

"DILUTE WASTES" & WASTEWATERS

* reference was made to the fact that certain wastes, particularly
those that are deep welled, are very dilute materials and therefore should
not be subject to waste-based taxes or taxed on a dry weight basis. The
extent to which a waste is "dilute" is very much in the eyes of the
beholder or generator as the case may be, and is specious distinction that
begs the larger question of what types of constituents are present;

* most wastes are hazardous at low concentrations. In fact many com-
mon household pesticides are 99% inert ingredients, and medicinal iodine
solutions are 98% non-toxic ingredients, yet all of these products are
fatal or harmful if misused;

* in a similar vein, the term "wastwater" was used in a context which
implies that merely because the material is a wastewater it is somehow
innocuous. A survey of the 88 "F" and "K" series listed wastes reveals
that 27 of them are indeed wastewaer streams from various industrial
processes. Neither the "dilute" or "wastewaters" labels in and of them-
selves provides any reassurance and first require a definition of the
constituents in the wastes.

WET WEIGHT TON

* To fully appreciate the discount factor accorded to even very toxic
waste streams under the dry weight ton scheme. A standard 5,000 gallon
tanker truck that delivers a full load of highly corrosive hydrochloric
acid (pH 1) to a facility for disposal at the rate of $5/wet weight ton
would pay a tax of $125 (5,000 gal. x 10 lbs/gal - 2,000 lbs/ton x $5 per
ton). On a dry weight basis the tax would be approximately $0.50 if the
rate were $5 per dry ton, and still only $5.00 for the entire tanker truck
load if the tax rate were $50.00 per dry ton (calculation based on 100,000
grams of HCL per tanker, which equals 220 lbs. or .11 ton of dry HCL x
$5.00 or $50.00 per dry ton.

If you have any questions on these or other issues related to CERCLA
funding, please do not hesitate to contact me.

Sincerely,

Richard C. Fortuna

Executive Director

RCF/cec
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I am a tax attorney in private practice in Washington,
D. C. I have an interest in environmental excise taxes in
general and the Superfund taxes in particular. The present
testimony is submitted on my own behalf, and not on behalf of any
client, my law firm, or any other organization.

This testimony will review some of the workability
aspects of the current waste-end tax proposals, and will make
suggestions to maximize workability. This testimony takes no
position on whether the waste-end tax should or should not be
adopted, nor on what the rates of tax should be.

The waste-end tax can be structured to be fairly well
workable and administrable. Nevertheless, the tax, in any form,
includes inherent complexities. The principle reason for these
complexities is that the tax is built upon the RCRA iL/ regulatory
system and is imposed on the hazardous waste industry, both of
which are highly complex and rapidly changing. An additional
level of complexity arises by virtue of the fact that in most
cases, the individual States will administer and enforce the RCRA
regulatory system.

The fact that the waste-end tax includes inherent
complexitites brings workability and administrative concerns to
the fore, and exerts pressure in a favor of structuring the tax
as simply as possible. Even so, the complexity-and rapid
evolution of the hazardous waste industry suggests that attention
should be paid to structuring the tax to avoid inequities and to
avoid imposing unintended obstacles to improvements in hazardous
waste management techniques.

The waste-end tax is most workable to the extent that
it is tied to the RCRA regulatory system, i.e., to the extent
that the definitions and other determinatio-ns required under the
waste-end tax are the same as those under RCRA. To the extent
that the definitions and determinations under the waste-end tax
differ from those under RCRA, complexity results to both (i)
taxpayers, who would be required to make determinations solely
for waste-end tax purposes, and (ii) the I.R.S., which in
conducting audits would not be able to rely on information
collected or determinations made by the E.P.A. or the State
environmental agencies.

/ References to "RCRA" herein are to the provisions of the
Resource Conservation and Recovery Act governing hazardous
waste, which amended the Solid Waste Disposal Act ("SWDA").
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In general, the Administration's proposal appears to
provide a more workable and administrable waste-end tax than the
other legislative proposals, although complexities remain. The
main reason for the relative simplicity of the Administration's
proposal is that it would levy the tax on the receipt of any
hazardous waste at any permitted or interim status hazardous
waste management unit, and it would not provide any special rule
for various types of treatment. Other proposals, which exempt
from tax, or provide a credit for, waste treated in qualified
treatment, generate substantial complexity due to the difficulty
in defining qualified treatment. In addition, the
Administration's proposal is more workable than others because it
does not levy the tax on illegal waste management.

The following is a summary of some of the principle
administrative and workability concerns raised by the current
legislative proposals for a waste-end tax.

I. Definition Of Hazardous Waste.

A. Changes In The RCRA Definition Of Hazardous Waste.

Under the legislative proposals, the tax would be
levied on "hazardous waste" as defined in RCRA regulations. In
recent years, E.P.A. has made a large number of changes to these
definitional provisions, and it appears that E.P.A. will continue
to make revisions. Accordingly, an issue arises as to how to
accommodate for waste-end tax purposes revisions that E.P.A.
promulgates in the RCPA definition of hazardous waste.

Concern over subjecting unanticipated large amounts of
hazardous waste to tax due to possible E.P.A. changes in the
definition of hazardous waste has lead the Administration and
most of the congressional sponsors to propose that the waste-end
tax apply only to hazardous waste listed or identified on the
date the tax is enacted. Of course, Congress could "update" the
definition of hazardous waste through legislation that includes
in, the definition substances identified or listed by E.P.A. after
the date the waste-end tax was enacted.

This "freezing' of the definition of hazardous waste
may result in complexity. If E.P.A. changes the RCRA definition,
and if Congress fails to "update" the tax definition, the RCRA
and tax definitions will diverge. For example, if E.P.A. adds
new substances to the lists of hazardous waste or new charac-
teristics, but such additions are not given tax effect, the
affected industry would be required to determine which substances
are hazardous wastes under RCRA, and then determine which subset
of these wastes are subject to tax. Sonte confusion may result.
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Moreover, E.P.A. may make more technical changes in the
definition of hazardous waste in ways other than listing new
waste or adding new characteristics. For example, E.P.A. may
revise the testing requirements for identifying hazardous
waste. 2/ If changes such as these are made but not given tax
effect, administrative problems may result. Industry would be
required to employ the new tests in determining whether
substances are hazardous waste for RCRA purposes. If these
revisions are not given tax effect to the extent that they cause
more substances to be identified as hazardous waste, industry may
be required or permitted to employ the old tests to determine
whether the substances are hazardous waste under such old tests
because if not, the substances would not be subject to tax.
Thus, industry may be required to apply two tests. If industry
determines that under the old tests the substances would not be
defined as hazardous waste (and thus would not be subject to
tax), and if the I.R.S. has reason to dispute this determination,
the I.R.S. may got be able to rely on information gathered by the
E.P.A. or authorized States in administering RCRA because the
F*.P.A. or State& may be administering the new tests.

Accordingly, even if it is determined that the waste-
end tax should not apply to hazardous waste identified through
new listings or the addition of new characteristics after the
date the tax is enacted, consideration should be given to whether
there are other technical changes in the definition of hazardous
waste that E.P.A. may make, which should be given tax effect,
such as changes in the applicable testing methods.

It should be noted that, as discussed below, giving tax
effect to E.P.A. changes that add more substances to the defini-
tion of hazardous waste may create administrative problems to the
extent that time delays occur between the effective date of the
E.P.A. revisions and the date that authorized States adopt those
changes.

Note that under the Administration's proposal, E.P.A.
may in effect broaden the tax base --- without revising the
definition of hazardous waste -- by requiring that additional

2/ E.P.A. has proposed to revise and standardize testing
requirements under RCRA Subtitle C. 49 F.R. 38786 (October
1, 1984). Similarly, E.P.A. could revise the definition of
certain characteristics. E.P.A. has stated that it plans to
propose revisions to the definition of the E.P. Toxicity
requirement so that solid waste that includes certain
additional substances may be considered hazardous waste. 50
P.R. 17824 (April 29, 1985).
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hazardous wastes be managed at waste management units that are
subject to the permit or interim status requirements.

E.P.A. revisions that have the effect of exempting
substances from the definition of hazardous waste should be given
automatic tax effect because otherwise, substances that are no
longer considered hazardous waste may be subject to tax. 3_/

B. Changes By States In The Definition Of Hazardous Waste.

Developing the proper definition of hazardous waste
reaches another level of complexity because most of the States
have been, or in the near future expect to be, granted authority
to administer RCRA. These authorized States may make revisions
for State purposes in the definition of hazardous waste. In
general, States are permitted to tighten the definition of
hazardous waste (i.e., to revise the definition to include more
substances as hazardous waste), but not to relax the defini-
tion. However, States may be permitted to grant certain
variances from the definition of hazardous waste, including (i)
delisting particular hazardous wastes generated by individual
generators or managed by individual treatment, storage, or
disposal facilities, and (ii) eliminating from the definition
certain substances that are managed in certain ways, such as
particular types of recycling. Y!

Of course, revisions made by authorized States that
tighten the definition of hazardous waste should not be given
effect for waste-end tax purposes. However, it should be
recognized that such revisions may create complexity. For
example, if a State adds new substances to the lists of hazardous
wastes, confusion may result in determining which wastes are
subject to Federal tax.

_/ Under the Administration's proposal, hazardous waste would,
in general, be subject to tax only if managed at waste
management units that are subject to permit or interim status
requirements. Substances that E.P.A. exempts from the
definition of hazardous waste may continue to be managed at
such units for a variety of reasons, e..., authorized States
may continue to require management at such units.

4/ See 40 C.F.R. 260.221 40 C.F.R. 260.30; 50 F.R. 643, 654-55
(January 4, 1985)l E.P.A. Program Implementation Guidance
82-4 (May 25, 1982).
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Consideration should be given to giving tax effect to
State-granted variances from the definition of hazardous waste.
Because authorized States step into the shoes of the E.P.A. in
administering RCRA, State-granted variances may be treated as if
the E.P.A. granted the variance. If a State grants the variance,
but the substance remains hazardous waste for tax purposes,
administrative problems may arise because the regu atory base
upon which the waste-end tax generally rests would be lacking. 5/

C. Changes By E.P.A. In The Definition Of Hazardous
Waste -- Effects Of Time Delay In The Case Of
Authorized States.

Another complexity concerning the definition of
hazardous waste arises because authorized States that administer
RCRA, although required to adopt many E.P.A. changes in the
definition of hazardous waste, are permitted a time delay of at
least 1 year, and up to 2-1/2 years, before adopting the
changes. See 40 C.F.R. 271.128, 40 C.F.R. 271.9, 40 C.F.R.
271.21 (e) ( -- (3).

It is recommended that changes made by E.P.A. to
exclude substances from the definition of hazardous waste should
be given immediate effect for tax purposes. Such changes reflect
a determination at the Federal level that such substances are not
hazardous waste. It should be recognized that if authorized
States delay giving effect (or decline to give effect) to such
changes, administrative burdens may result that are the same as
if the authorized States tightened the definition of hazardous
waste, as discussed above.

Consideration should be given to whether E.P.A.
revisions that tighten the definition of hazardous waste should
be (A) given immediate effect for tax purposes or (B) given
effect at the time the authorized State adopts the revision.
This issue arises if (i) certain E.P.A. changes are given tax
effect, as discussed above, or (ii) Congress revises the
definition of hazardous waste for tax purposes by adopting E.P.A.
revisions, but Congress does so before States have adopted such
revisions.

5. In some cases, under the Administration's proposal, the issue
of whether to give effect to State-granted variances may not
be significant because some substances that have been granted
such variances are not managed at waste management units
subject to interim states or permit requirements, and thus
would not be subject to tax.
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Some administrative burdens may result under either
method (A) or (B) above. To illustrate, assume that the E.P.A.
tightens the definition by listing additional substances as
hazardous waste or by adding new characteristics, and the
Administration's proposal is adopted of, in general, subjecting
to tax only hazardous waste that is received at waste management
units that are subject to the interim status or permit
requirements ("Permitted Units").

In many cases, the substances that the E.P.A. changes
identify as hazardous waste would not be managed at Permitted
Units -- because not required to be so managed -- until the
authorized State adopts the E.P.A. changes. Under these cir-
cumstances, few administrative problems may arise from the time
delay. 6/

In some cases, industry may manage substances that are
not defined as hazardous waste at Permitted Units, because of
uncertainty over the definition of hazardous waste, an abundance
of caution, or other reasons. These substances may be added as
hazardous waste by E.P.A. and the E.P.A. changes may be given tax
effect even before a State adopts the E.P.A. changes. In these
circumstances, the substances would be subject to tax, but the
tax may not be supported by the RCRA regulatory structure.
Certain administrative burdens may result. For example, industry
would be required to keep track of which wastes were subject to
tax even though not subject to State regulation under RCRA, and
the State regulatory authorities may not collect information that
could be of benefit to the I.R.S. in auditing. Moreover, the
presence of the tax may discourage industry from managing the
waste at a Permitted Unit until required to do so by the adoption
of State requirements implementing the E.P.A. change.

Not giving E.P.A. changes tax effect until adopted by
the States would resolve the above problems, but would place upon
the I.R.S. the burden of keeping abreast of the extent to which
each authorized State has adopted E.P.A. changes.

6/ Note that under these circumstances, the newly added hazar-
dous wastes would become subject to tax at different times in
the different States, depending on when the State adopts the
E.P.A. change and when the waste begins to be managed at
Permitted Units. This result may appear to add complexity,
but in practice, few administrative burdens would arise.
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I. Identification Of The Taxable Event.

The legislative proposals identify the taxable event in
a variety of manners, ranging from limiting the taxable event to
receipt of hazardous waste at a Permitted Unit, to including as
taxable events virtually all methods of waste management. The
principle issue includes whether hazardous waste that is
llega ly managed should be subject to tax.

The Administration's proposal to subject to tax, in
general, only hazardous waste managed at a Permitted Unit appears
to be the most workable and administrable of the proposals.
Significant problems of administrability arise with respect to
the proposals to subject to tax hazardous waste managed
otherwise.

A. Taxation Of Illegal Waste Management.

1. Under several legislative proposals, including
S. 886, S. 14, and S. 596, tax would be levied on the management
of hazardous waste in non-Permitted Units, when the waste is
clearly required to be managed at Permitted Units. The best
example of such waste management is "midnight dumping", and the
proposals appear specifically designed to subject midnight
dumping to tax.

The taxation of illegal waste management such as
midnight dumping would create substantial administrative
difficulties. The conduct of audits of known instances of
midnight dumping may prove cumbersome due to (i) the difficulty
of collecting the requisite information about the waste,
including the amount of waste; and (ii) the potential need for
the I.R.S. to rely on efforts by E.P.A. or State authorities.

In addition, any I.R.S. efforts to conduct random or
sample audits to detect midnight dumping may bring more persons
-- such as generators -- into the tax system and prove burdensome
for both the industry and the I.R.S. These difficulties indicate
that as a practical matter, the tax on midnight dumping may
rarely be enforced. 2/ Unenforced tax laws potentially increase
disrespect for the tax system.

2. The legislative proposals may also result in
bringing accidental disposal of hazardous waste into the tax

2/ The amount of tax revenues gained from a tax on waste that is
illegally managed may not exceed the enforcement c sts.



728

system, which may result in additional complexity. Accidental
disposal may occur through spills or leaks.

3. The legislative proposals may result in further
complexity by subjecting to tax waste management practices that
are exempt from permit requirements if certain conditions are
met, but that fail to meet these conditions. For example,
generators may store hazardous waste for specified periods of
time, under certain conditions, without obtaining a permit or
interim status. 40 C.F.R. 264.1(g) (3); 40 C.F.R. 265.1(c)(7). A
generator that stores the hazardous waste for longer than the
specified period of time, or that violates other conditions, is
subject to the permit or interim status requirements. Under the
legislative proposals, hazardous waste stored by generators who
are in violation of the specified conditions and thus subject to
the permit requirements may be subject to tax. Under these
circumstances, administrative complexity may result because (i)
the potential universe of taxpayers would be increased, and thus
the I.R.S. may be obliged to audit representative samples of
persons not otherwise known to be taxpayers. and (ii) actual
audits may be cumbersome.

Failure to tax illegal waste management may give the
appearance of giving sanction or even encouragement to such
activity. However, subjecting illegal waste management to
penalties under RCRA may suffice to obviate the need for any
tax. The presence of a tax on legal waste management, but not
illegal waste management, argues on favor of increasing E.P.A.
and State resources to deter and detect illegal waste
management. /

B. Administrative Problems Arising From
Administration's Proposal.

Administration's proposal, in general, levies the tax
on only hazardous waste received at a Permitted Unit. 9/
Although, as discussed above, this proposal generally presents
the most administrable means of imposing the tax, several
technical problems may arise.

8/ S. 886 would create a measure of additional complexity by
subjecting to tax hazardous waste that is lawfully managed,
but not at a Permitted Unit, such as certain wastes managed
in recycling units.

9/ The Administration's proposal also subjects to tax ocean
disposal waste and exported waste.
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1. Taxation Of Waste That Is Not In The
RCRA System.

Administrative problems may arise in the case of
generators of hazardous waste who have the waste managed at a
Permitted Unit, but are not required to do so. Fot example,
small quantity generators, persons who generate recyclable
materials, and persons who generate other types of hazardous
waste may choose to have their waste managed at a Permitted Unit
-- for reasons of, for example, convenience or an abundance of
caution -- even though not required to do so. Such waste would
be subject to tax under the Administration's proposal. Admini-
strative problems may arise to the extent that the tax would not
be supported by the RCRA regulatory system. In addition, the tax
may discourage management of the waste in a Permitted Unit.

Consideration should be given to exempting from the tax
waste that is received at a Permitted Unit, but that is not
required to be managed at a Permitted Unit. It is acknowledged
that this alternative would raise certain administrative concerns
of its own. For example, taxpayers and the I.R.S. would be
required to distinguish between taxable and tax-exempt hazardous
waste received at a Permitted Unit.

2. Clarification Of The Definition Of A
Qualified Hazardous Waste Management Unit.

Under the Administration's proposal (at least in the
form submitted prior to S. 972), a "qualified hazardous waste
management unit", at which hazardous waste is taxed when received
(herein termed a "Permitted Unit"), is defined as, in relevant
part, an area of land or a structure "which is subject to
requirements to obtain interim status or a final permit

." This definition may be construed to provide that a
Permitted Unit includes a unit that is exempt from the permit or
interim status requirements if it complies with certain
conditions, and thus is subject to the permit or interim status
requirements if it fails to meet those conditions. For example,
under this definition, a storage facility that is not permitted
because it is generally used by a generator to accumulate
hazardous waste for a specified period of time and it generally
meets certain conditions may become a "Permitted Unit" if it
fails those conditions or accumulates waste for longer than the
specified time. Under those circumstances, it would be "subject
to the requirements to obtain interim status or a final
permit." As discussed above, auditing or subjecting to tax
hazardous waste received at such a unit would give rise to
administrative burdens.
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As a result, consideration should be given to
clarifying the definition of a Permitted Unit to exclude units
that are subject to permit or interim status requirements only if
they fail to fulfill a specified condition.

3. Authorized State And E.P.A. Revisions.

Note that authorized States may revise the permit
or interim status requirements to subject more units to these
requirements. Moreover, E.P.A. may revise its regulations to
subject more or less units to those requirements, and authorized
States may be required to adopt some of these revisions, albeit
after an allowed time delay. In these cases, some administrative
concerns may arise that are roughly comparable to the administra-
tive concerns that may arise if the authorized States or E.P.A.
change the definition of hazardous waste, as discussed above.

IV. Methods Of Identifying The-Taxable Event;
Treatment Credit.

A. General Methods Of Identifying The Taxable
Event.

The legislative proposals vary widely in the taxable
events identified. For example, the Administration's proposal
would levy the tax on all hazardous waste managed in Permitted
Units, while S. 14 would levy the tax on hazardous waste that is
disposed, and includes a back-up tax on long-term stored waste
and waste managed through certain treatment.

In reviewing these proposals, it should be recalled
that the waste-end tax is more workable to the extent that it is
based on RCRA and requires as few determinations as possible
outside of those made under RCRA.

I. Administration's Proposal.

The Administration'si proposal is most workable because
it is based solely on the place of hazardous waste management,
and hazardous waste management units and facilities are
identified and defined under RCRA regulations.

The Administration's proposal has been criticized for
levying unduly burdensome taxes on wastewater that is treated at
a Clean Water Act facility or disposed by deep well injection.
The most workable way of alleviating any undue burdens, while
retaining the basic structure and thus the workability of the
Administration's proposal, is the approach the Administration
took in making the revisions that are incorporated in S. 972,
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which is to adjust the tax rates in the case of wastewater
treated at a Clean Water Act facility or disposed by deep well
injection. In addition, adjustments may be made to the credit
mechanism for avoiding double tax to assure that the total tax
paid on wastewater that is managed in some method prior to being
managed in a Clean Water Act facility or a deep well does not
exceed the amount of tax that would be levied if the wastewater
were managed only at a Clean Water Act facility or a deep well.

An inherent complexity in the Administration's proposal
is the fact that it brings into the tax system all hazardous
waste managed at Permitted Units, with credits allowed to avoid
taxing the same amount of hazardous waste more than once. This
credit mechanism is discussed below.

2. Other Congressional Proposals.

*The approach in S. 14 appears to create more administr-
ability concerns than the Administration's proposal because it
requires more determinations outside of RCRA. For example, the
tax on hazardous waste stored for one year or longer would
require a methoS of accounting for fungible waste.

The most troublesome aspect of S. 14, and comparable
proposals, lies in their efforts to exempt from tax, or provide a
credit for, certain hazardous waste that is treated. Time and
space constraints preclude a detailed discussion of the
workability of the various proposals.

A treatment credit patterned in part after that
included in S. 886 appears to maximize workability by tying the
credit most closely to RCRA. The discussion of the method
illuminates the difficulties confronted in fashioning a treatment
exception.

3. Structuring A Treatment Credit To
Maximize Workability.

This testimony takes no position on whether a
treatment credit should be provided, and stresses that any form
of a treatment credit would reduce workability. The following is
a discussion of a method of structuring a treatment credit --
patterned after the approach in S. 886 -- that attempts to
maximize workability.

a. Method.

Perhaps the simplest method for a treatment
credit would be to allow a flat rate credit or refund for each
ton of tax-paid hazardous waste that is converted into

48--076 0 - 86 - 24
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nonhazardous waste by any method, including neutralization,
destruction, or recycling. In general, no standards for the
method of treatment would be imposed.

-This approach is patterned in part after S.
886, which allows a credit for the full amount of tax paid for
each ton of hazardous waste "subjected to qualified treatment or
conversion", which is defined as "any method, technique, or
process, which [within one year] changes taxable hazardous waste
into a substance which is no longer a taxable hazardous waste",
if certain conditions are met. S. 886, proposed I.R.C.
S54693(b) (1), 4695 (9).

b. Extent Tied In To RCRA.

The treatment credit, under the above
approach, would be fairly closely tied to RCRA in the case of
treatment other than recycling. Treatment other than recycling
generally must occur at treatment, storage, or disposal
facilities that are required to maintain an "operating record*
(or operating log). The operating log must include a description
of the hazardous waste received and the methods of its treatment,
storage or disposal. 40 CFR 264.73(b)(1)1 40 CPR 265.73(b)(1).
Thus, the operating record may include the information necessary
to determine the credit.

The treatment credit would be less closely
tied to RCRA in the case of recycling. In general, units that
recycle hazardous waste appear to be subject to only limited
aspects of RCRA regulation, see 40 CFR 261.6(c)(2), and certain
recyclable materials are not currently subject to regulation when
recycled, see 40 CFR 261.6(b) (3). As a result, in many cases,
owners or operators of recycling units or processes are not
required to maintain an operating log. As a result, the credit
mechanism may be required to operate in part outside of RCRA,
e.g., recordkeeping would be required that is not required under
RCRA. However, such recordkeeping may be necessary for business
reasons. 10/

10/ Note that under the Administration's proposal, in some
instances recycled hazardous waste that is subject to limited
(or no) RCRA regulation will not be subject to tax because
not managed in a Permitted Unit, and thus may not be allowed
a credit.
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C. Standards For Treatment.

Perhaps the most troublesome aspect of a
treatment credit is the effect on the credit of the treatment
processes. In general, the current legislative proposals, in one
form or another, focus on the treatment process in determining
the availability of the credit. These provisions raise substan-
tial administrative concerns because they require taxpayers and
the I.R.S., in determining the availability of the credit, to
make difficult determinations under RCRA, or even to make
determinations that are outside of RCRA.

For example, S. 14 exempts from tax hazardous
waste treated in a treatment process that is "designed to change
the physical, chemical, or biological character or composition of
any hazardous waste so as to convert such a waste to a nonhazardous
waste" (Proposed I.R.C. 54692(a)(8)). It may be difficult to
determine whether treatment processes are so designed, particular
in the case of complex, multistep treatment processes, such as
tke placement of hazardous waste first in settling or evaporation
impoundments, followed by the transfer of the waste to other
treatment facilities. S. 886 denies the treatment credit in the
case of treatment that "violates any requirement (other than a
procedural requirement) of Federal or State law relating to the
management of taxable hazardous waste. . . ." (Proposed I.R.C.
S4693(b)(4)). This provision may add complexity by requiring the
I.R.S. to inquire into, and resolve controversies concerning,
whether the treatment process is in compliance with all of the
numerous Federal or State requirements, as discussed below.

In general, the above proposal attempts to
minimize this difficulty by allowing the credit as long as
hazardous waste is converted to nonhazardous waste, without
inquiring into whether the treatment process is designed to so
convert the hazardous waste or whether the treatment process
adheres to RCRA requirements. Failure to adhere to RCRA
requirements may be subject to RCRA penalties.

More specifically, owners and operators of
treatment units or processes may violate RCRA standards by
failing to comply with RCRA requirements concerning method of
operation. There are many such requirements, ranging from
failure to maintain operating equipment in accordance with
certain specifications to improper waste analysis or record-
keeping and improper monitoring of groundwater. Arguably
violation of these requirements should not affect the computation
of the credit because the credit should be determined with
reference solely to the amount of hazardous waste converted into
nonhazardous waste. Violations of these requirements may,
however, give rise to RCRA penalties.
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A more difficult problem would arise if owners and
operators of treatment units or processes fall to comply with
performance standards concerning the conversion of hazardous
waste into nonhazardous waste. For example, (I) an incinerator
may destroy hazardous waste with an efficiency of less than the
required 99.99 percent, 40 CFR 264.343(a)(1); (ii) a treatment
process that is claimed to neutralize hazardous waste may, in
fact, fail to do so, and (iii) hazardous waste that is claimed to
be recycled through use or reuse as a commercial product may be
used in a manner constituting disposal, see generally CFR 266
Subpart C. The issue of the extent to which the treatment credit
or exemption should be allowed in the case of failure to comply
with such performance standards appears to arise regardless of
how the treatment credit or exemption is structured.

Arguably, failure to comply with treatment performance
standards has the same effect as illegal waste management. As
discussed above, the most workable method of dealing with illegal
waste management is to stay the hand of the tax, and instead to
rely on RCRA penalties. By the same token, at least in certain
cases involving destruction of waste, the most workable way of
dealing with failure to comply with treatment performance
standards may be to allow the credit, and to rely on RCRA
penalties.

For example, if an incinerator is discovered to be
destroying hazardous waste with an efficiency of only 90 percent,
the claimed credit could nevertheless be allowed, and the
incinerator could be subject to RCRA penalties. Attempts to deny
the credit, or to require recapture, may be confounded by the
difficulties in determining (i) how much hazardous waste (ii)
over what period of time (iii) has been destroyed with what
efficiency.

Admittedly, allowing a credit when hazardous waste has
not in fact been destroyed as required is troublesome. In parti-
cular, there may be instances in which the treatment process
constitutes an abuse that is designed to take advantage of the
credit. Under these circumstances, it may be appropriate to deny
the credit. These circumstances are difficult to define.
Although not a wholly satisfactory solution, it may be necessary
to allow the I.R.S. discretion to define those abusive
circumstances through regulations or rulings.

On the other hand, it may not be appropriate to allow
the credit if a treatment facility claims the credit with respect
to hazardous waste that the facility claims has been converted
into nonhazardous waste through a neutralization process (or
through recycling), but that in fact has remained hazardous
waste. Rather, it may be necessary to determine the amount of
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waste that has remained hazardous -- notwithstanding the
administrative difficulties in doing so -- and deny the
appropriate amount of credit or require recapture.

d. Time Period For Conversion Process.

Imposition of a time limit on the conversion
process, e.g., allowing the credit only for conversion that
occurs witWin one year of the time tax is first paid, would
create complexity. A time limit would require tracing the
management history of hazardous waste. Although the records of
management history may exist due to RCRA requirements and
business reasons, consolidating and reviewing them for tax
purposes may create administrative burdens. A time limit would
also require accounting conventions in the case of fungible
hazardous waste, and would require determining whether hazardous
residues of treatment processes that are subsequently neutralized
should be considered as coming into existence (i) on the date
that hazardous waste from which the residues arose came into
existence or (ii) on the date the residues came into existence.

Although simplification concerns argue in
favor of no time limit, consideration should be given to whether
a statute of limitations (e.g., between three or five years)
should be imposed in light ofthe difficulty of determining
whether waste is tax-paid when many years have elapsed since the
tax was paid.

e. Amount Of Credit.

If the tax rates vary according to management
method, as the Administration has proposed, any treatment credit
would appear to be most administrable if it is a flat rate credit
that is less than or equal to the lowest tax rate. In this case,
to determine the amount of the credit, it would be necessary to
determine only that the hazardous waste was tax paid. If the
amount of the credit is the full amount of tax paid, it would be
necessary to trace the management history of the waste to
determine the amount of tax paid.

f. Other administrability aspects.

Consideration should be given to other aspects
of the treatment credit that may give rise to administrability
concerns, including:

(1) The manner in which the treatment credit
should be coordinated with the credit allowed to avoid double
tax.
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(2) How to determine the time when the credit
becomes available (e.g., the time at which hazardous waste is
converted to nonhazardous waste).

(3) When a treatment process involves the
addition of nonhazardous substances that are not taxed, and
results in nonhazardous waste and hazardous residues, how to
allocate the amount of the nonhazardous substances between the
neutralized waste and the hazardous residues for purposes of,
among other things, assuring that no treatment credit is allowed
for the non-hazardous substances.

(4) Accounting for fungible hazardous waste
that was taxed in the hands of different persons (perhaps at
different tax rates) and then collected at a single treatment
facility for conversion into nonhazardous waste.

g. Exemptions.

Consideration should be given to whether
processes that have some characteristics of disposal but that
result in neutralization of hazardous waste should be eligible
for the treatment credit. Examples include (I) land treatment
and (ii) ocean disposal of certain wastes.

V. Credit To Avoid Double Tax.

The legislative proposals sensibly include a provision for a
credit to avoid double taxation when hazardous waste is managed
more than one time. The proposals for a credit generally are
patterned after the Administration's proposal.

The Administration's proposal appears to work well in many
cases. Nevertheless, the tax-and-credit mechanism should be
recognized as an inherent complexity of the waste-end tax.
Determining the amount and availability of the credit requires
tracing the management history of hazardous waste to at least
some extent, and although records of waste management should be
available, compiling and reviewing them may constitute a
paperwork burden. The actions required for taxpayers to claim,
and the I.R.S. to allow, the credit may also constitute a
paperwork burden.

In addition, several issues arise. The first concerns
whether the credit should be available for the amount of non-
previously taxed substances that became associated with hazardous
waste and, as a result, subject to subsequent taxation. To
illustrate, assume the following, under the Administration's
proposal:
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Day 1 -- 10 tons of hazardous waste are generated and
placed in (nontaxable) short-term storage.

a 2-- The 10 tons are placed in treatment at a
permitted it. $60 in tax is paid.

Day 3 -- As part of the treatment, 2 tons of non-
hazardous substance are added to the waste. At the conclusion of
the treatment, 9 tons of hazardous waste have been neutralized,
and 3 tons of hazardous residue remain.

Da 4 -- The 3 tons of hazardous residue are placed in
a permitte'f-sposal unit. A tax of $18 is paid.

Determining the amount of credit that is available on
Day 4 is difficult. It is likely that a portion of the hazardous
residue consists of the nonhazardous, nontaxed substances that
were added during treatment. Allowing a credit for all 3 tons --
$18 -- would allow a credit for substances that were not subject
to tax. On the other hand, failure to allow a credit may raise a
difficult administrative problem in determining the amount of
non-previously taxed substances in the residue.

The complexity of the hazardous waste management
industry leads to numerous variations of this problem. For
example, treatment processes may include passing waste over
filters, and result in spent filters that are considered
hazardous waste and that must be disposed. Because the filters
were not previously subject to tax, an issue arises as to whether
a credit should be available for the weight of the filters.

Second, an issue arises in the case of complex waste
management that involves different tax rates. For example, under
the Administration's proposal, assume the following management
history:

Day 1. One ton of hazardous waste is generated. The
generator immediately places the waste in taxable land storage,
and pays a tax of $35.

Day 100. The one ton of waste is transferred off-site
to a treatment, storage and disposal facility ("TSD Facility")
for land disposal. At first, however, the TSD Facility places
the waste in non-land storage. The TSD Facility pays tax of
$6. A credit of $6 is allowed to the generator.

Day 200. The one ton of waste is placed in a land
disposal uni. The TSD Facility pays tax of $35.
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Under the Administration's proposal and other bills,
issues arise as to the amount and availability of the credit.
Should the TSD Facility be given a $6 credit (for the amount of
tax it paid upon storing the waste) and the generator be given an
additional $29 credit (so that the total amount of credit the
generator would receive would be $35)?

Failure to allow the generator $29 in credit would mean
that a total tax of $64 ($35 plus $6 minus $6 plus $35 minus $6)
would be paid with respect to the waste. This amount of tax may
be regarded as excessive. As a result, it may be advisable to
allow credits in sufficient amounts to avoid all double taxation,
i.e., to allow the $29 credit to the generator. It should be
recognized that this result may give rise to an administrative
burden because it may be necessary to trace the entire management
history of the waste and to provide refunds in more than one
installment.

Third, an issue arises over who should be entitled to
the credit. The legislative proposals would allow the credit to
the person who paid the tax with respect to which the credit is
claimed. However, consideration should be given to allowing the
credit to the person who pays the subsequent tax that triggers
the availability of the credit. The latter person may be able to
verify more readily the two pieces of information needed to
substantiate the claim for credit, which are that (i) tax was
previously paid with respect to the hazardous waste fli and (ii)
tax was subsequently paid. It should be noted that this issue
does not arise for the great bulk of waste, which is managed by
the generator.

VI. Other Issues.

A. Wet Weight v. Dry Weight.

The workability of the waste-end tax if the amount of
tax is measured by "dry weight" has received a fair amount of
attention to date. Perhaps the most extensive discussion may be
found in EPA's "G" Study, pages 5-73 to 5-74. 12/

fl/ Substantiation of payment of this tax could be provided by a
certificate stating that the tax was paid, upon which
certificate the person claiming the credit could place
reasonable reliance.

12/ Office of Solid Waste and Emergency Response, U.S.E.P.A.,
"The Feasibility And Desirability Of Alternative Tax Systems
For Superfund -- CERCLA Section 301(a)(1) (G) Study" (December
1984).
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EPA's "G" study suggests that dry weight would raise
significant administrative concerns. In large measure, these
administrative concerns would remain-even if reporting on a wet
weight basis is required but taxpayers are allowed to elect to
report on a dry weight basis. The reason is that (i) taxpayers
may consider themselves obliged to compute their tax liability
under both a wet weight and a dry weight approach to determine
which results in the lowest tax liability, and (ii) the I.R.S.
would still be required to develop definitions for dry weight,
and to audit taxpayers to assure that the conversion from wet
weight to dry weight comported with the guidelines.

However, such an election system would avoid the harsh
impact on smaller quantity generators that would result if
reporting on a dry weight basis were required and if it were not
feasible for such generators to compute dry weight.

B. Addition Of Nonhazardous Substances To
Hazardous Waste.

There are numerous circumstances under which
nonhazardous substances may be added to hazardous waste as part
of the waste management process. Such nonhazardous substances
may then become hazardous waste, for example, by virtue of being
mixed with hazardous waste. See 40 CFR 261.3(a)(2)(iii)-(iv).
For example, (i) hazardous waste may be treated by adding
neutralizing agents or by filtering the waste through clay
filters, or (ii) liquid hazardous waste may be solidified by the
addition of stablizing materials such as concrete-like material,
for purposes of disposal.

Under the waste-end tax proposals, the added
nonhazardous substances would be considered hazardous waste and
subject to tax. Criticism may result that the tax would
discourage important waste management methods that entail the
addition of nonhazardous substances. 13/

As a result, consideration should be given to exempting
from tax the weight of nonhazardous substances that are added for
waste management purposes, at least in the case of the most
significant of these areas, such as the addition of solidifica-
tion materials for disposal purposes. It must be acknowledged
that the complexity of the waste management industry and the
difficulty of justifying exemptions for certain additions of
nonhazardous substances but not others may render the drafting of
such an exemption difficult.

13/ By the same token, the tax may cause changes in waste
management techniques solely for tax purposes, such as adding
nonhazardous substances to hazardous waste after the waste
has been received at a permitted unit (., during the
treatment or disposal process), instead of before such
receipt.
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STATEMENT OF INLAND STEEL COMPANY

Inland Steel Company ("inland") is an Integrated steel company with its

manufacturing facilities located in East Chicago, Indiana. Inland welcomes this chance

to comment on the proposed reauthorization of Superfund and thanks the Chairman and

the other members of the committee for this opportunity.

SUMMARY

Inland strongly supports Superfund reauthorization legislation designed to clean up

hazardous waste sites with the consequent elimination of threats to human health and the

environment. It recognizes the need for funding to the five-year, $5.3 billion level

recommended by the Administration.

In order to finance Superfund, Iniand favors retention of the current feedstock tax

In conjunction with general revenues and/or a broad-based tax. If a waste-end tax Is

adopted -- which Inland opposes -- deep well underground injection should be exempted or

taxed at a nominal rate because it is an environmentally sound method of waste disposal.

I. INLAND FAVORS RETENTION OF THE CURRENT FEEDSTOCK TAX IN
CONJUNCTION WITH GENERAL REVENUES OR A BROAD-BASED TAX TO
FINANCE SUPERFUND.

Inland firmly believes that the Administration's $5.3 billion proposal will provide

sufficient revenue to finance a rational, manageable program to clean up the nation's

hazardous waste sites. In order to raise this revenue, Inland favors retention of the

current feedstock tax in conjunction with general revenues and/or a broad-based tax.

Inland believes that the funds needed in excess of those raised from the current

feedstock tax should not come from searching out additional types of specific industrial

activity which can be taxed (such as waste-end taxes) to provide revenue. Instead,

because hazardous waste sites are a societal problem, general revenues and broad-based

taxes affecting all elements of society should provide the supplemental revenues.

Additional revenue for Superfund should be raised by taxes designed to reach the

broadest possible set of taxpayers. Hazardous waste sites have been created by products

that all segments of society have used and, therefore, represent a problem that society
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as a whole must resolve. The use of general revenues and/or the adoption of a new

broad-based tax will distribute the burden equitably and provide a steady, reliable

revenue source.

Inland also contends that waste-end taxes should be reserved for iuse by state

governments. The current Superfund law requires 10 percent of private party cleanup

costs to be provided by the states, amounts which many states are experiencing difficulty

in raising. If the Administration's proposal of a 20 percent state share becomes law,

states will become even more hard-pressed to raise their share of private party cleanups.

II. INLAND'S DEEP WELL UNDERGROUND INJECTION OF SPENT PICKLE
LIQUOR AND RINSEWATER FROM PICKLING OPERATIONS IS AN
ENVIRONMENTALLY SOUND METHOD OF WASTE DISPOSAL AND SHOULD BE
EXEMPT FROM ANY WASTE-END TAX.

In steel forming and finishing operations, exposure to the atmosphere causes the

formation of oxide scale on unfinished steel. This scale is removed by immersion In a

"pickling" solution of hot hydrochloric acid. After the steel is pickled, Inland rinses the

steel In a water conservation cascade rinsing system. Based on environmental safety

concerns, Inland injects both the spent pickling solution ("pickle liquor") and the

rinsewater into two on-site Class I deep injection wells. The waste material Is injected

far below any actual or potential underground sources of drinking water Into a formation

whose geological characteristics ensure that the material will remain isolated in this

region.

A number of funding options proposed to reauthorize Superfund Include a waste-

end tax that would tax the underground Injection of hazardous waste at prohibitively high

rates. Any environmental tax adopted by Congress should not discourage

environmentally sound methods of waste disposal. Inland's deep well underground

injection of spent pickle liquor and rinsewater in accordance with regulations

promulgated under the Safe Drinking Water Act Is an environmentally sound disposal

technology which should be exempt from any Superfund tax or be taxed at a nominal rate

that will not discourage underground Injection.
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A. EPA's Underground Injection Control Regulations Ensure the Safety of Deep
Well Underground Injection.

Under the authority of the Safe Drinking Water Act, 42 U.S.C. SS 300f - 300j-10

(1982), the United States Environmental Protection Agency ("EPA") has promulgated an

extensive regulatory program controlling underground injection. EPA separates

underground wells into five classes. Inland's injection wells are In Class I, which includes

those wells used to Inject hazardous waste remote from or beneath formations containing

an underground source of drinking water ("USDW"). Approximately 185 other hazardous

waste deep injection wells are presently active. All Class I wells, including Inland's, are

required to meet extensive design and operating requirements to ensure their Integrity

and to prevent leakage of contaminants into USDWs. Moreover, EPA requires all owners

and operators of underground injection facilities to obtain operating permits. See 49

Fed. Reg. 20,138 (May 11, 1984).

The key premise underlying EPA's underground injection control ("UIC") program

Is that waste can be deep well injected only in locations where underground formations

have the capacity to confine and isolate hazardous waste. Inland submitted a UIC permit

application on December 27, 1984 and operates its two wells in full compliance with UIC

program requirements, some of which are described in more detail below.

1.. Geology.

Under the UIC regulations, waste can be injected only at locations where

underground formations have the capacity to confine and isolate the waste materials

below all USDWs. Inland Injects into Mt. Simon sandstone, which is confined above by

thick sequences of shale and limestone and below by Pre-cambrian granite. The Great

Lakes region has a history of minimal seismic activity, making the chance of earthquakes

remote. No vertical fractures or faults in the vicinity of the facility exist that could

cause vertical migration of waste material.
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2. Hydrology.

As noted above, all Class I injection wells must Inject below any potential USDW.

Inland Injects spent pickle liquor and rinsewater over 4300 feet below the surface of the

earth, far beneath the nearest USDW. The water in the Mt. Simon formation is

extremely saline and brackish, not suitable for drinking water purposes.

3. Injection Zone Characteristics.

The Injection zone must be able to "absorb" the waste material. The porosity and

permeability of Mt. Simon sandstone make it Ideal for underground infection. No

recoverable mineral resources exist in this stratum.

4. Design Requirements.

Deep wells, including Inland's, must be designed to provide multiple layers of

protection from leaks that could contaminate USDWs. The injection tubing through

which Inland's waste is injected is surrounded hy layers of cement, steel and fiberglass

casings.

5. Monitoring.

The pressure in the injection tubing and in the annulus, the space between the

injection tubing and the first casing layer which is tilled with a non-corrosive liquid, is

constantly monitored and recorded. Leaks in the injection tubing or protective casing

are identified immediately so that well shutdown and repairs can be accomplished

promptly.

6. Pressure.

Waste must be injected at levels that will not cause fractures in the receiving

formation. Inland's injection pressure is well within the boundaries established for the

area by EPA.

7. Injection Zone Artificial Penetration.

The UIC regulations require operators of deep wells to survey the surrounding area

to discover the location of any unplugged gas or water wells. If such wells extend into
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the injection zone, they can provide a pathway for the vertical migration of waste. No

abandoned wells that extend Into the injection zone exist for a radius of two miles from

the Inland wells.

8. Mechanical Integrity Testing.

EPA requires operators of underground injection wells to demonstrate that their

wells do not leak and that there is no significant fluid movement into a USDW through

vertical channels adjacent to the injection well bore, the most likely pathway of

contamination. Mechanical integrity was demonstrated for one of Inland's wells in 1984

and will be performed for the other well by mid-December 1985.

Numerous regulatory requirements, only some of which are outlined above, ensure

that Inland's wefls, and all other Class I wells, will not leak hazardous waste into a

USDW. Given that this program provides protection to public health and the environment

by preventing the contamination of USDWs, Congress should not preempt the stringent

UIC regulatory program by imposing a tax that will discourage this environmentally

sound disposal technology.

B. The History of Deep Well Injection Demonstrates the Environmental Safely
of This Method of Waste Disposal.

Before Imposing a waste-end tax, or any other environmental tax, Congress should

consider its environmental consequences. A waste-end tax should be designed to

discourage land disposal and other environmentally harmful methods of hazardous waste

disposal. It should be assessed against those types of disposal that led to the problems

the country now faces at Superfund sites. Since history demonstrates that deep well

injection is safe, and because deep wells have not created the problems Superfund is

designed to address, underground injection should be exempt from any waste-end tax.

Superfund has been established as a mechanism to clean up leaching hazardous

waste sites that are releasing or threaten to release contaminants into groundwater.
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History shows that deep wells do not threaten groundwater and are not part of this

problem, which has been caused by leaching landfills and surface impoundments. In fact,

a soon-to-be-released EPA study will show that contamination at only one of the over

800 proposed and final sites on the National Priorities List may have been caused by a

deep well. At the relatively infinitesimal number of deep wells that have had problems,

compliance with the existing UIC design and operating and monitoring requirements

would have eliminated any possibility of a danger to USDWs. Accordingly, deep injection

wells, which are not part of the nation's hazardous waste site cleanup problem, should not

be taxed. Otherwise, Congress would be establishing a disincentive for companies to

continue using what has proven to be a sound waste disposal technology, thereby

defeating what should be one of the goals of a waste-end tax -- the encouragement of

safe disposal of hazardous waste.

C. Any Waste-End Tax on Underground Injection Must Take Into Account the
Toxicity of the Waste.

Inland Injects a combination of spent pickle liquor and rinsewater Into its two deep

wells. Of the total material injected, 94 to 97 percent is water, leaving only three to

six percent solids.

One option that would somewhat alleviate the inequity of proposed waste-end

taxes on underground injection would be to calculate the tax on the basis of dry weight.

The determination of dry weight of spent pickle liquor and rinsewater is a basic,

affordable laboratory procedure. The necessary testing can be performed in accordance

with one of the following standard protocols:

(1) ASTM Method D-1888 Method A;

(2) EPA Method 00500;

(3) Standard Method 209A;

(4) addition of the results of EPA Methods 70300 and 00530;

(5) addition of the results of Standard Methods 20913 and 209D.

Any of these methods can be used by Inland and other steel companies to obtain an

accurate reading of dry weight of spent pickle liquor and/or rinsewater. Inland currently

uses the first protocol, ASTM Method D-1888 Method A, to measure the dry constituents

of its injected waste.

One issue that has been raised with regard to dry weight calculation is the

accuracy of the standard methods of measurement with regard to organic-containing

wastestreams. A solution to this problem would be to base the tax on the calculation or

measurement of water content.
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STATF ENT OF THE INSTITUTE

OF SCRAP IRON & STEEL, INC.

The Institute of Scrap Iron and Steel, Inc., is the national

trade association representing the metallic scrap industry.

Institute members process, ship and/or handle over 95% of

the ferrous scrap purchased in this country for domestic

consumption or export and handle equally impressive volumes

of the many non-ferrous scrap materials consumed domestically

and exported. The Institute represents approximately 1,300

firms located throughout the United States.

The Institute's interest in Superfund arises because of

three major conditions.

Strategic Metals Recycling

First, there are presently included among the taxable

chemicals certain low volume but extremely important

recyclable metals which are generally considered to be of

"strategic" importance. Included in this listing are

chromium and cobalt. Production of these strategic metals

is currently taxed under Superfund at the rate of $4.45

per ton. The tax is the same regardless of whether these

metals are produced from virgin materials or are reclaimed

from obsolete materials or waste. This tax burden neg-

atively impacts the recycling rate of these metals.
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The Office of Technology Assessment (OTA), studying

the problem of "Strategic Materials Technologies to Reduce

U.S. Import Vulnerability," suggested that the nation: "De-

crease the demand for strategic metals by improving manu-

facturing processes and recycling of strategic metal from

waste and scrap." (emphasis supplied).

OTA concluded that it is necessary to "encourage the

adoption of new materials technologies by providing assistance

for education and training related to advanced materials,

manufacturing technoloay, and metal processing and recycling

systems." (emphasis supplied). OTA further noted:

If the benefits of domestic mineral production are
desirable from the public's perspective, however,
assistance could be provided in the form of subsidies,
purchase commitments, loan guarantees, tax incentives,
or other Government financial aid. Such programs need
not be limited to mineral production; processing of
ores and metals, production of substitute materials,
and operation of recycling facilities could be similarly
encouraged. (emphasis supplied).

Thus, so important is the need to increase T-Mtycltng of

these metals that OTA recommended a subsidy or other governmental

assistance program. In light of this recommendation, it would

be far more reasonable to eliminate the current feedstock

tax on these metals than to retain the tax, recognize the

negative aspects of such a tax, and consider offsetting them

with some form of governmental assistance. Thus, the

Institute's first suggestion is to remove the Superfund tax

on production of recyclable stratgeoic metals in order to

increase the recycling of those critical materials.
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Metals Recycling in General

Suqgestions have been made from time to time to add

certain "commonO metals to the list of taxable chemicals.

Often suggested for inclusion are aluminum, copper, lead

and zinc. The problem here is the same is that noted in

regard to the strategic metals, but the volumes of materials

involved are much larger.

"While these are "non-strateqic" metals, the significant

recycling rates being recorded for each of them should not be

jeopardized through an unnecessary and inappropriate tax on

recycled production.

The reasoning is simple. Superfund dollars are needed

not only to clean up sites which reflect improper disposal in

the past, but also eventually to remedy the effects of con-

tinuing improper disposal practices. Obviously, to the extent

that less hazardous waste is disposed of in the future, the

need for Superfund dollars will be reduced. The most obvious

way to reduce disposal is for the material to be recycled.

Thus, to encourage recycling, there should be no Superfund

tax on recyclable materials.

If the aoal is minimal disposal, maximum recycling is

necessary. A tax on recyclables will impact negatively on the

secondary metals market, the rate of recycling will fall, and

further dependence on virgin metals will result. As the rate

of recycling falls, however, the recyclable wastes will not

simply disappear. Metals that are not recycled will be dis-

carded and eventually co'jld produce additional Superfund sites.
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While the exempting of all recyclable metals confers a

preference, to do so is perfectly in accord with the long

standing national goals to maximize recycling and to reduce

the disposal of potentially hazardous materials.

Remember also that every pound of metal that is

recycled has already been (or will have been when the system

is complete) taxed at least once when it was produced

as a virgin metallic. To tax recyclables means that the

same pound will be taxed at least twice (or even more times,
0

dependinq on the number of occasions it is recycled). Such

a tax cannot encourage recycling; such a tax will encourage

improper disposal.

Waste End Tax Proposal/Special Recycling Needs

The third condition deals with the need to exempt from

any proposed "waste end" tax metallic recyclable exports and

metallics received in hazardous waste manaqement units for

purposes of recycling, not for disposal.

The reasoning is unchallengable. If recyclable metallic

exports are taxed, the market will be constrained; if so-called

hazardous waste management operations are taxed, the market

for materials now purchased by those facilities for recycling

will be constrained. By way of illustration, if used

automotive batteries cannot be recycled by a battery breaker

(which could be considered a hazardous waste management

facility) without a siqnificant Superfund tax being paid,

the number of such batteries recycled will decline. If
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the batteries cannot economically be exported to other parts

of the world for recycling (not disposal) because addition

of a Superfund tax makes them non-competitive, the batteries

will remain in the United States. Because of the tax,

however, the batteries will not be recycled domestically

either, and thus must be disposed of some way. The potential

for improper disposal is obvious.*/

Conclusion

The Institute respectfully request that the committee consider:

1. Exempting metallic recyclables diverted from solid waste

for recycling and re-use and any recycled metals pro-

duced therefrom.

2. Exempting recyclable metals received at a qualified

hazardous waste management facility for purposes of re-

cyclinq and re-use.

3. Exemptinq metallic recyclables or recycled metals ex-

ported from the United States.

*/ The rationale for taxing recyclable exports is highly
questionable, regardless of its negative impact on the
volume of such exports. The purpose of the revenues which
go to the Superfund is to pay for cleanup of hazardous waste
in this country. Exporting material for recycling abroad
certainly does not contribute to the creation of such sites
in the U.S.
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By providing these needed exemptions, recycling will continue

and will increase, thereby reducing future need for

Superfund dollars. Unless such an exemption is included in

the final bill, recyclinq will decline and the need for

Superfund capital will increase. The best interests of the

nation are served by providing these exemptions since they

will work to maximize the level of domestic metallic inde-

pendence and help minimize the hazardous waste threat.

The Institute has developed specific language to

accomplish these goals, which is attached to these comments.

The first proposed amendment deals with the "front end" tax;

the second is concerned with modification of the proposed

"waste end" tax. We stand ready to assist Committee staff by

working on the details of these proposals.
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PROPOSED AMENDMENT

"(a) Section 4662(b) of the Internal Revenue Code is amended

by inserting the following at the end of that subsection:

"(7) RecycLd Metal -- For purposes of this subchapte: -

"(A) In General -- Except as provided in subparagraph
(B), the term "taxable chemical" and the nonferrous metals listed
in the table in Section 4661!b) shall not include any recyclable
metal diverted or recovered from solid waste for recycling and reuse,
or any recycled metal produced therefrom.

"(3) Exceotion -- Subparagraph (A) shall not apply to
any recyclable or recyed metal sold by a taxpayer during any pericd
(11 a site for which the taxpayer has responsibility is listed on
the National Priorities List published by the Environmental Protection
Agency under Section 105 of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, and (2) the tax-
payer fails to comply with any final order or judgment issued against
the taxpayer in any action or proceeding under the Comprehensive
Environmental Response, Compensation and Liability Act, as amended,
the Solid Waste Disposal Act, as amended, or both.

"(C) For purposes of this paragraph, the terms -

(i) "Solid waste" shall have the meaning provided by
Section 1004 of the Solid Waste disposal Act, as amended.

(ii) "Recyclable metal" means metal scrap and other
metal bearing materials diverted or recovered from solid waste for
recycling and reuse.

(iii) "Recycled metal" means any metal produced or
derived from recyclable metal.

"(b) Section 4681 of the Internal Revenue Code is amended
by inserting the following at the end of that subsection:

"C ) The tax imposed by subsection (a) of this section
shall not apply to the receipt at a qualified hazardous waste management
unit of any recyclable metal for the purpose of recycling and reuse,.
or to the exportation from the United States of any recyclable or
recycled metal. For purposes of this subsection, the terms -

(i) "Recyclable metal" means metal scrap and other metal
bearing materials diverted or recovered from solid waste for recycli.ig
and reuse.

(ii) "Recycled metal" means any metal produced or deriLed
from recyclable metal.

(iii) "Solid waste" shall have the meaning provided by
Section 1004 of the Solid Waste Disposal Act, as amended."
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STATEMENT

on behalf of

THE NATIONAL ASSOCIATION OF SOLVENT RECYCLERS

SUMMARY

The National Association of Solvent Recyclers

welcomes the opportunity to testify before the Committee on

the potential impact of waste-end tax provisions on recycl-

ing activities in general and on our membership in partic-

ular. Very simply, we are requesting that the Committee

specifically exempt solvent recyclers from any form of

waste-end tax designed to tax hazardous waste disposal

methods. Such a tax could disrupt the fragile economics of

recovering .spent solvents and discourage an activity which

Congress has repeatedly recognized and encouraged as being

environmentally-sound and a preferable alternative to

disposal. Furthermore, because of the circular quality of

reclamation, any waste-end tax on recovery of solvents would

be assessed repeatedly, compounding the disincentive. We do,

not believe that thi s is the result intended by Congress

and urge the Committee to properly reflect what we believe

was the original intent of Congress to tax only those waste

management techniques which resulted in "disposal" as that

term is used in the Resource Conservation and Recovery Act.

Suggested language is appended to our statement.
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THE RECYCLING INDUSTRY

The recycling of industrial solvents has been a

viable and necessary commercial enterprise for almost as

long as the chemical industry has existed. NASR includes

members whose businesses were started as early as 1937. The

services our members provide their customers range from

custom toll processing of generator-owned material, returned

to the owner for a processing fee, to the blending of

solvent-based fuels. The workhorse process is flash dis-

tillation in which a used solvent is boiled, the boiled

vapors condensed as a clean solvent and the residue, the

still bottom, blended to produce a solvent-based fuel. The

material we process is classified as hazardous waste by the

characteristics of ignitability or by source or composi-

tion. Many manufacturing processes would be prohibitively

expensive to operate were it not tor the ability to recycle

valuable processing materials. Common examples of recycling

in process and manufacturing industries are:

o Acetate-based film is cast trom a solution

in acetone and ethyl alcohol. The cast film

is dried by evaporating the solvent; the

solvent is recycled in the process.

o -Penicillin is extracted from a fermentation

broth by amyl acetate. The amyl acetate is

recycled after the penicillin has been

recovered.
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o Solvents such as furfural, propane and

dichlorethyl ether are used in the manu-

facture and refining of lubricating oils and

then recycled.

o A number of solvents are used to extract

caffiene from coffees and flavors and fra-

grances from a wide-range of sources. After

the caffiene or the flavors have been

recovered, the solvent is recycled.

o Drycleaners used solvents, typically the

non-flammable chlorinated solvents, to clean

water-sensitive fabrics.

o Paint manufacturers and the makers ot other

types of coatings, use "wash solvents" to

clean their equipment between batches of

different colors.

Not only does the solvent reclamation business

recover solvents and restore them to their original product

quality, but the wastestream generates a secondary product

which cannot meet the standards for virgin material but

which has a high BTU value. This material is generally

destined for use in industrial applications, such as in

steel blast furnaces or in cement kilns. The strictly-

controlled physical and chemical parameters of the blast

furnace and the cement kiln operations, coupled with exten-

sive environmental regulations, assure complete and benefi-

cial destruction of the solvent fuels.
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A well-run full service recycler should have a

minimum amount ot totally-unprocessabl and unuseable resi-

dues that would be disposed of at EPA-regulated and approval

disposal facilities.

From this briet description of the functions of

the recycling industries, it should be clear that the

valuable contribution of the industry is not only the

reclamation of valuable resources, but the selection of

environmentally-optimal waste management practices.

THE ECONOMICS UF RECYCLING

Recycling is an industry sensitive 1o basic

economics as well as environmental concerns. The only

reason our customers choose to use our services is that they

can pay less to recycle their used material than they pay

tor its disposal added to the purchase of new. Were a

waste-end tax of $30.OU oer metric tons to be applied to

recycled solvents, then the generator would have to pay an

extra $0.10 per gallon for his returned solvents if he chose

the recycling option. That extra cost would, in many cases,

tilt the decision towards outright disposal.

Also, the cost of recovery and recycle is linked

with the cost of handling the recovery residuals. Since

most residual has considerable heat value, the cost of

recycling can be reduced if the residuals' heat value can be

beneficially realized by producing the solvent-based fuel

for use in an industrial furnace such as a cement kiln oi a



757

blast furnace. Yet, this is a use for which conventional

fuels--oil and coal--also compete. No matter how

environmentally-attractive it may be to use a solvent-based

fuel in place of coal to manufacture cement, this will not

happen if the plant operator cannot achieve some economic

benefit.

Consider the use of coal as opposed to a solvent-

based fuel to fire a cement kiln. At today's spot prices

for coal--namely, $35.00 per ton--a typical solvent-based

fuel is worth about $0.135 per gallon on an equivalent BTU

basis.- Were the waste-end tax of $30.00 per metric ton

to be applied to the solvent-based fuel, it would be

necessary to add another $0.11 per gallon to the selling

price of the fuel. Such taxation would seriously damage the

economics for recycling as opposed to direct disposal by

rendering the cost of solvent-based fuel too high relative

to coal. The net result would be the creation of-a new

hazardous waste disposal problem, which because of unfavor-

able economics in the recovery and recycle option, would be

resolved through some less environmentally-desirable method

of disposal--primarily land disposal. And only one cement

plan using a solvent-based fuel as 20 percent of its hearing

material can typically burn 20,000 gallons of solvent-based

fuel per day.

Assume one ton of coal yields 26,000 BTU and one gallon ot
a solvent-based fuel yields 100,000 BTU.
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NASR does not believe Congress intended to impede

by selective taxation a practice, e.g., recycling, that it

has sought to encourage under the Resource Conservation and

Recovery Act.

REVENUE CONSIDERATIONS

NASR wishes to emphasize that the exclusion ot

recycling and-reuse activities trom the waste-end tax will

not disrupt the revenue-generating assumption and goals of

the drafters of this legislation. It is our understanding

that the estimated revenues were calculated without includ-

ing any assessments for recycled or reused materials.

THE FEEDSTOCK TAX

Although the issue is not squarely before the

Finance Committee in this legislation, NASR wishes to briny

attention to potential obstacles to beneficial reclamation

that may be raised by the Internal Revenue Services's

implementation of the Feedstock Tax created in Subchapter B

of CERCLA (26 U.S.C. S 4661). The waste-end tax is imposed

on the manufacture, production or importation of certain

taxable chemicals. The taxable chemicals include xylene and

toluene which are important components ot most recyclers'

product mix. We do not believe that the Congress intended

that recycling activities would be taxable under Subchapter

B. The plain meaning of the statutes suggests recycling

would not be included because it is not manufacturing.

Nevertheless, the Internal Revenue Service has proposed
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regulaLions (48 Fed. Reg. 48,839 (Oct. 21, 1983)) which,

because of some ambiguities in the preamble, could result in

the taxation of solvent reclamation. We believe recyclers

should not be considered "manufacturers or producers" under

the proposed regulations because they are not manufacturing

a product; they are providing a service to recover a product

which has already been manufactured. In addition, the

substances which are recovered by the recyclers already have

been taxed under the Act when they were "manufactured."

Such a result would create disincentives to recycler which

would be contrary to goals of both the Resource Conservation

and Recovery Act and CERCLA. By upsetting the fragile

economics of recycling, there would be a dramatic increase

in tie volume of hazardous materials that would be disposed

either on and or in injection wells which is less

environmentally-desirable result. NASR also believes that

the recovery and direct return of reclaimed substances to

the owner (toll processing) is a transaction that is not a

sale as that term is used in the Act, and is therefore not a

taxable event.

NASR responded in detail to the problems posed by

the IRS draft regulations. We are appJnding a copy of our

comments to this testimony to assist the Committee in

examining this issue. Because we believe that this is an

unintended impediment to recycling and to the objectives of

CERCLA, we strongly suggest that the Finance Committee in

its report language of Superfund include legislative history
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which will guide the Internal Revenue Service in promulgat-

ing regulations which fully respond to the intentions of

Congress.

Thank you very much for the opportunity to

testify, and we again pledge our interest in working with

the Committee staff in resolving these issues.
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The National Association of Stevedores (NAS) is an associa-

tion of privately-owned stevedore and marine terminal companies,

providing essential cargo-handling services on -aLl four U.S.

seacoasts, the States of Hawaii and Alaska, the Commonwealth of

Puerto Rico, and at various inland ports. Two major reasons

compel our discussion of the proposed revenue measures and use of

Superfund.

The first reason is the possible outcome of the U.S. Govern-

ment's int rotation of the International Convention for the

Prevention of Pollution from Ships (1973) as modified by the 1978

Protocol on Marine Pollution (MARPOL). Under current law, NAS

members do not fall within any statutory definition of a person

or entity that would render them subject to the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA).

Stevedores and marine terminal operators are not owners or

operators of hazardous waste management facilities. Nor are they

generators, transporters, storers, or disposers of hazardous

waste.

The purpose of MARPOL is the reduction of pollutionfrom

ships at sea. This is accomplished by requiring the discharge of

hazardous wastes to reception facilities ashore, rather than at

sea. The implementing legislation for MARPOL, 33 U.S.C. Section

1905, directed the Coast Guard to set criteria for determining

the adequacy of waste reception facilities at U.S.. ports, and
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procedures for certifying a port or terminal as having adequate

reception facilities.

What traditionally has been pumped overboard far out at sea

must now be pumped ashore and someone must arrange for shoreside

disposal. Coast Guard regulations do not yet make clear the

position of the stevedore/marine terminal operator in the MARPOL

regime, particularly as it would relate to CERCLA or the Resource

Conservation and Recovery Act (RCRA). However, the objective of

the stevedore/marine terminal operator is to stay out of the

hazardous waste management business.

Second, the NAS is opposed to what we perceive to be bad

public policy both in the form of inequitable revenue measures,

and measures that detract from the primary Superfund goal of

hazardous waste cleanup.

SUPERFUND REVENUE PROPOSALS

- As the magnitude of the problem of hazardous waste

increases, Congress and the Nation are searching for a means to

pay for cleanup. NAS members support the cleanup of hazardous

waste, and believe that the cost of undoing the damage caused by

toxic -pollutants should be borne by the industries that

introduced them into the environment. Thus, the NAS opposes the

concept of a broadly-based corporate net profits tax (NPT)

assessed against industries and employers that do not generate,

manufacture, or use toxic pollutants.
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There are now three bills before the Senate that would tax

U.S. industry in general: S. 596, introduced on March 6, 1985 by

Senator Bradley; the corporate net profits tax provision

contained in proposed Amendment No. 7 to S. 51, introduced on

January 3, 1985 by Senator Stafford; and S. 957, introduced by

Senators Wallop and Bentsen, which would impose a "manufacturer's

excise tax" on the sale or lease by a manufacturer of the goods

it produces. Attempts to diffuse cleanup costs throughout

industry in general would be unfair to those industries and

employers, such as NAS stevedores and marine terminal operators,

who have in no way contributed to the hazardous waste problem.

Moreover, to the extent that the costs of cleanup are imposed

upon blameless industries, major polluters would escape their

liability.

If Congress should enact a tax such as the NPT, the NAS

believes that the tax must be fair. Amendment No. 7 is not fair.

This Amendment, introduced by Senator Stafford, would revise

Chapter 38 of the Internal Revenue Code to permit the imposition

of an Environmental Net Profits Tax on corporate net receipts

[131 Cong. Rec. S526 (daily ed., January 22, 1985)). In

determining net taxable receipts for purposes of the new tax, the

provision would permit a deduction by the corporate taxpayer of

the costs of goods sold by the taxpayer during the relevant tax

year (Id., at S528). However, no reference is made to the

allowance of a similar deduction by a corporate taxpayer for the

costs of services sold.
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The tax burden that would result from the Environmental Net

Profits Tax proposed by S. 596, introduced by Senator Bradley on

March 6, would be even more onerous than that contemplated by

proposed Amendment No. 7. This bill proposes a lower threshold

of corporate receipts to trigger operation of this tax, and

increases six-fold the taxpayer's potential net liability over

that contemplated by proposed Amendment No. 7. In addition, S.

596 also fails to refer to the allowance of a deduction by a

corporate taxpayer of the costs of services sold for purposes of

computing this tax. The NAS believes that this is a crucial

omission. Our concern is that this tax provision, in either

form, will result in unfair and unwarranted discrimination

against the stevedore and marine terminal industry because it

provides services, and is not a seller of goods.

Should either S. 596 or proposed Amendment No. 7 to S. 51

become law, NAS stevedores and marine terminal companies, as well

as other service industries, would be confronted with an

inequitable and uncertain situation. The failure to mention a

deduction for costs of services sold would deny a deduction for

these costs to service industries, and impose upon them an

immense and inequitable additional financial burden. This burden

would result because their corporate income is derived from the

sale of services and not the sale of goods. The NAS urges the

Committee to ensure that any tax provision of this nature makes

available to corporate taxpayers a deduction for the costs of

goods sold, and/or the costs of services sold.
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A number of other proposals for generating Superfund revenue

also have been made, including the expansion of the taxable

chemical feedstock list, increasing feedstock tax rates, imposing

a waste end tax, and the taxation of imported feedstock deriva-

tives. There also have been recommendations that Superfund

revenue be augmented through the use of General Revenues, and

increased cost recovery through the collection of fines, costs

and penalties assessed under CERCLA. The NAS takes no position

at this time on the merits of any of the specific measures

referred to above because the general impact of those revenue

proposals would be felt most likely by industries other than the

stevedoring and marine terminal industry.

However, where international trade is involved, the NAS

opposes any government action which could interfere with or

restrict the flow of U.S. international commerce. For example,

H.R. 1775 would tax the feedstock content of imported products

based upon that feedstock's U.S. tax rate. It is clear that such

a measure is yet another barrier to foreign trade. The NAS is

opposed to needless barriers to foreign trade.

FEDERAL CAUSE OF ACTION -- CITIZENS' SUITS

The NAS opposes any measure which would detract from Super-

fund's primary objective, viz, the elimination of threats to

public health and the environment that stem from mismanagement of

hazardous waste.
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Four Superfund bills currently under consideration would

permit private citizens to seek to enjoin in a federal court

government and/or private action (or lack of action) where a

toxic hazard exists or is undergoing abatement. The NAS opposes

the creation of yet another federal cause of action, this one

under CERCLA.

S. 493 provides the narrowest scope of options available to

private citizens. This bill would permit a person to bring a

civil action for injunctive -relief against the government, or any

generator of hazardous substances that poses "an imminent and

substantial endangerment to health or the environment." Such

relief would also be available against the EPA where there is

alleged a failure to perfoif non-discretionary duties.

The federal cause of action/citizen suit provision in both

S. 51 and S. 596 is not so narrowly drawn. The major difference

between the citizen suit provisions of S. 493 and S. 51/S. 596 is

the remedy each would allow. S. 493 limits the remedy

exclusively to injunctive relief. On the other hand, Section 138

of both S. 51 and S. 596 reads in part:

"Nothing in this Act shall restrict or
expand any right which any person (or class
of persons) may have under any Federal or
State statute or common law to seek enforce-
went of any standard or requirement relating
to hazardous substances or to seek any other
relief.." (Emphasis added).

This appears to open the door to state tort actions being brought
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into federal district court based upon that court's pendent

jurisdiction. The phrase "..or to seek any other relief..0 is

the key that opens the door. It terminates the limitation of

remedies available to private citizens to injunctive relief.

For example, the party bringing suit against an alleged

polluter might seek federal injunctive relief and also assert a

claim for damages based upon state statutes or common law. As

the matters arise from the same toxic incident, they would be

within the court's pendent jurisdiction. Another possibility

would be a private citizen with a state law tort claim interven-

ing as of right in a pending federal court action against an

alleged polluter. Thus, rather than encouraging "..private

enforcement by allowing (only awards of attorney's fees and

costs] to private plaintiffs where the court determines that the

bringing of the action was in the public interest..", as

contemplated in the Report Accompanying S. 51 (H.Rep.No. 99-11,

99th Cong., 1st Sess. 63 (1985)], the citizen's suit provision of

S. 51/S. 596 would become the vehicle by which private citizens

could seek the purportedly better relief offered in federal court

for a state tort claim.

THE FEDERAL CAUSE OF ACTION -- CITIZENS' SUITS UNDER H.R. 2022

The provisions for citizens' suits in H.R. 2022 are quite

similar to those in S. 51/S. 596. However, H.R. 2022 would

create expressly a number of potential defendants that could be

the objects of federal suits brought under CERCLA. These include
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owners/operators of vessels or facilities where hazardous wastes

were disposed; any person who contracts, agrees, or otherwise

arranges for disposal, treatment or transport of hazardous sub-

stances, regardless of ownership, at the facility of another; or

any person who accepts hazardous substances for transport to

another facility or site. The liability of these potential

defendants under H.R. 2022 would be strict, joint and several.

H.R. 2022 would allow a plaintiff in federal court under the

CERCLA cause of action to recover for a wide range of medical

expenses, losses of income and profits, economic loss, property

damage, pain and suffering, and litigation costs. Aside from the

fact that the volume of litigation attributable to a CERCLA cause

of action would further swamp an already overburdened federal

court system, and that the transactional costs associated with

such a cause of action would be enormous, a number of pragmatic

concerns also militate against this proposal.

None of the bills that propose a federal cause of action

under CERCLA answer such important questions as from where the

funds to satisfy enormous toxic tort judgements will come -- or

what the effect on worker's compensation systems will be -- or

where the evidence of the need for a federal cause of action

under CERCLA exists. These measures do not suggest ways to

discourage illegal dumping by toxic waste polluters. However,

they would penalize unfairly one who contributes unintentionally
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to pollution, unknowingly pollutes, or otherwise has complied

with the law in good faith.

THE STRICT, JOINT AND SEVERAL LIABILITY STANDARD

Enactment of a federal cause of action under CERCLA would

lead to another important issue -- that of the standard for

determining liability following a judgment in or the settlement

of a toxic waste suit in federal court. Strict joint and several

liability implicit in some of the pending measures, and explicit

in one (H.R. 2022), extends liability and total financial

responsibility for a toxic hazard at a given site to any person

or entity who may have generated or placed a substance into the

site. The strict joint and several liability provision of H.R.

2022 would eliminate even the common law requirement of

causation. A toxic tort defendant would be responsible for all

of the damage done despite the fact that the plaintiff might not

be able to single out that defendant's act as causing the injury.

A defendant would be held responsible under H.R. 2022 even if his

contribution to a site was not a hazardous substance.

MARPOL AND THE STRICT, JOINT AND SEVERAL LIABILITY STANDARD

NAS concerns about this unfair standard of liability stem

from the MARPOL proceedings. The NAS believes that the federal

government's goal of 100% Superfund cost recovery behind the

strict joint and several liability standard could be g9ven

greater weight by the Environmental Protection Agency EPA'

deliberations over defining "generators" for purposes of the
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CERCLA - MARPOL link, than the fact that a ship's pumps introduce

toxic wastes into the environment at the pier, and not the

activities of the stevedore/marine terminal operator. The

following illustrates NAS concern.

A vessel carrying some form of toxic or oily waste arrives

at a marine terminal, and arranges for the discharge of the waste

from its tanks to a tank truck owned by an independent waste

management company. Upon completion of this operation, the

vessel leaves. On its way to the waste disposal site, the tank

truck jack-knifes, and pollutes the local drinking water

reservoir. In this situation, the NAS foresees a desire to

include a stevedore/marine terminal operator as a generator of

hazardous wastes because of its ability to weigh anchor and

steam away fronx the vjr sdict ion 11A a ship, .and the likelihood

that the-assets (-f a highly-capitalizeo marine terminal are more

valuable than a local trucktog Comparry or hazardous waste site

owner. The ipos~tion *f stric- )oitt and several liability

truly would offenJ tas:c rot !on. of fairness. In this instance,

the stPvedcLe marine terminal operator has done nothing more than

pro:vdo a berth f-r the vesse and a pace to park the truck.

Tne stnnard of liability woulo be based solely upon a potential

3efen iart 's at . ity to pay. and not upon uvert acts causing the

J: LICt, ! t- -v- wastes into the environment.

Te .n a. upon to eveore.riatine terminal industry of
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being brought into the hazardous waste generation/handling cycle

by further implementation of MARPOL would be disastrous. MARPOL,

alone, would compel the stevedore/marine terminal operator to

perform the nearly impossible feat in today's insurance market of

finding toxic tort coverage for his own responsibilities. The

strict, joint and several liability standard would force him to

repeat this feat to protect himself from the acts of others.

When the risks faced by an employer mount to such an extent that

they become unmanageable, the NAS believes that incentive to

comply with the law, or even stay in business, is destroyed.

In summary, the NAS is concerned that a number of current

Superfund proposals, such as the demonstration project of vic-

tim's assistance and those described above, indicate a departure

from the primary objective of cleaning up hazardous waste dumps,

and ensuring a solid revenue base from which to continue this

process. The NAS urges Congress not to allow Superfund to become

an impediment to those whom it is meant to benefit by burdening

it with provisions not consistent with the primary goal:

hazardous waste prevention and cleanup.
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April 25, 1985

Dear Representative:

The Congress will soon begin debate on perhaps the most
important environmental bill to be considered this session: reauth-
orization of the Superfund program due to expire on Octcber 1, 1985.

- In order to help Congress and the public assess the
effectiveness of the Superfund program over its first five years,
the National Campaign Against Toxic Hazards studied EPA's
spending to determine the level of commitment to the long-term
cleanup of the nation's most hazardous waste sites. Our study,
"Superfund Spending: Breakdown of Obligations 1981-1985," is
enclosed for your interest. The study reviews our overall
findings and provides state-by-state information on the priority
sites nor receiving long-term funding commitments.

The most important finding of our study is that 90% of
the nation's most dangerous identified waste sites will not have
received even initial long-term cleanup finding by the time the
first phase of the Superfund program ends on October 1, 1985. In
FY1985, only 29 sites are scheduled to receive long-term cleanup
obligations according to EPA. At this rate, it will take decades
to cleanup the most dangerous sites currently threatening the
nation's environment and the public health of its citizens.

The National Campaign Against Toxic Hazards is committed
to working with Congress to correct the Superfund program's
deficiencies. To accomplish that, we have endorsed N.R. 2022,
the Superfund Expansion and Protection Act of 1985, introduced by
Rep. Gerry Sikorski this month. H.R. 2022 will protect the
public by enlarging the Fund to $11.7 billion, establishing -
mandatory cleanup schedules and standards to ensure that adequate
cleanups are obtained, requiring permanent treatment of hazardous
wastes, protecting toxic victims through a federal cause of
action and victims' assistance demonstration program, and
creating a national community right-to-know.

We urge you to join us in supporting H.R. 2022. Should
you have any questions about our study or wish more detailed
information about Superfund spending in your state, please do not
hesitate to call the National Campaign at 775-0370.

Si)cerely< /

John O'Connor
Campaign Director
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Statement

of the

Rubber Manufacturers Association

The Rubber Manufacturers Association ("RHA") respectfully submits the

following comments on S.51, a bill to extend and amend the Comprehensive En-

vironmental Response, Compensation and Liability Act ("CERCLA") or "Super-

fund." RHA is a national trade association representing the tire and rubber

industry with a membership of approximately 200 companies which employ ap-

proximately a quarter-million workers. Member companies produce some 40,000

products including tires, tubes, hose, belts, footwear, roll covering, gas-

kets, sealing devices, hospital and surgical supplies and sports equipment.

RHA members account for approximately 90 percent of all rubber production in

the United States. The rubber industry is a major user of chemicals and, as

such, has a longsranding interest in and commitment to the control of hazard-

ous and toxic waste.

The RIMA supports the reauthorization of Superfund. However, we believe

that funding levels should be based on realistic assessments of the Environ-

mental Protection Agency's ("EPA") annual spending needs. Funding levels in

S.51 appear to be excessive. Overfunded and inefficient programs have no

place in the critical national task of cleaning up abandoned hazardous waste

sites. Hazardous and toxic sites must be cleaned up in order to protect the

nation's health and environment. However, burdening the Superfund program

with excessive funds or additional tasks will only detract from this goal.

As stated above, RMA maintains that the $7.5 billion authorization level

called for by S.51 is excessive and has not been justified. A more realistic

and more workable funding level than that contained in the subject bill would

be $1 billion per annum. EPA Administrator Lee Thomas spoke in similar terms

during his confirmation hearing on February 6, 1985, calling for a $1.1 bil-

lion per year level.
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RtA believes that it is important for Congress to make a precise deter-

mination of what EPA will need over the next five years to successfully manage

the cleanup. Congress can best determine what EPA needs for Superfund reau-

thorization when it&

1) examines the accomplishments of the startup effort;

2) studies current progress being made to clean up sites; and

3) prescribes he manageable resources and goals for the next five

years.

In addition to our comments on the funding levels, the RMA wishes to express

its strong opposition to amendments to CERCLA which unnecessarily expand the

scope of the Act, namely, provisions for a federal victim compensation program

and a hazardous substances inventory.

The victims' assistance program warrants careful scrutiny by the Commit-

tee because it would establish an entirely new right to compensation from the

federal government. It raises a number of broad scientific, social, economic

and legal issues that deserve careful consideration. There currently exists

an enormous amount of resources fo- persons requiring medical evaluation,

medical care or compensation for injury, disease or death from almost any

cause. These resources include insurance coverage, workers' compensation,

tort liability, no-fault administrative remedies and pUablicaILy financed pro-

grams such as Medicaid and Medicare. The expenditure of additional money on a

demonstration program cannot be justfied unless existing programs car, be

shown to be insufficient.

The hazardous substances inventory program would impose not only extreme-

ly burdensome information gathering and reporting requirements on smaller com-

panies, but also great expense in complying with its provisions.

In conclusion, the RtA wishes to stress that it supports reauthorization

of Superfund. That authorization, however, should take place after thorough

analysis and should contain balanced funding levels and be restricted to the

original purpose of Superfund, namely, the cleanup of was-e--sites,.-
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April 18, 1985

STATEMENT BY LOUIS R. LAWSON, JR.
ON BEHALF OF SOLITE CORPORATION

BEFORE THE
SENATE FINANCE COMMITTEE

HEARING ON COMPREHENSIVE ENVIRONMENTAL RESPONSE COMPENSATION AND
LIABILITY ACT (CERCLA)

Solite Corporation manufactures lightweight aggregate, a
product used by the construction industry in concrete and in
lightweight masonry blocks. Lightweight aggregate is produced in
rotary kilns through the application of intense heat to expand
crushed clay, slate or shale. Lightweight aggregate weighs
approximately half as much as crushed stone. It has many unique
applications related to its lightweight and thermal/insulating
characteristics. For example, most of the bridge decks around
Washington including the recently refurnished Woodrow Wilson
bridge contain lightweight aggregate to prevent the freezing and
thawing cycles in the winter which result in pot holes and
eventual deterioration of the entire deck.

Solite uses large amounts of ignitable wastes consisting
principally of industrial solvents as fuels in its manufacturing
process in six locations in the east and midwest. Since 1972
Solite has safely burned over 100 million gallons of ignit-ble
wastes amounting to a savings of conventional energy sources
equivalent to over 75 million gallons of oil or over 400 thousand
tons of coal.

The Environmental Protection Laboratory in Cincinnati has
recently completed an $8 million study of 31 facilities burning
hazardous wastes (incinerators, industrial boilers and industrial
furnaces/rotary kilns). Two of these tests were conducted in
Solite plants. The Agency has concluded that these facilities
can burn haardous waste as fuels and dispose of it without any
threat to human health or the environment. The EPA endorses and
actively promotes the use of ignitable wastes as fuel in
processes such as ours.

We recommend that this useful savings of energy be excluded
or exempt from-the waste-end taxes being considered as revenue
producing sources for the Superfund bill. The EPA estimates that
only 350 thousand tons of the 264 million tons of hazardous
wastes can-be burned as fuel. Exclusion of this beneficial use
of hazardous wastes would reduce the anticipated $6 million from
waste-end taxes and would the anticipated revenues by less than
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one tenth of one percent. The exclusion of energy savings
processes such as Solite's from waste-end taxes would not only
help promote and encourage the safe and efficient destruction of
wastes for energy savings, but also help to ensure that cost-
effective waste fuels facilities such as those in the lightweight
aggregate, cement, iron, steel, lime and phosphate industries.

Companies such as Solite can afford to continue to use
wastes as fuels only as long as the cost of burning these wastes
is less than the cost of conventional fuels such as oil and coal.
The imposition of a waste-end tax on wastes burned for energy
savings would have a significantly adverse impact on the cost-
effectiveness of burning hazardous wastes in place of fossil
fuels. The fee would add to the cost of burning wastes and along
with the other costs of burning these waste fuels in an
environmentally protective manner, further narrow the gap between
the cost of burning waste fuels and the cost of burning
conventional fuels. The fee proposed by the Administration would
narrow this gap by a significant 10-20 percent.

The ultimate impact of a waste-end fee or tax on wastes used
as fuels will be to discourage their use for energy recovery.
The result would be extremely unfortunate, not only for the
industries that rely on these waste fuels to hold down production
costs, but also for the environment and natural resources of our
Nation. Millions of gallons of burnable wastes that otherwise
would have been safely destroyed would be dLsposed of either
improperly or by methods less protective of the environment than
high-temperature thermal destruction. Further, millions of
gallons of oil or thousands of tons of coal would be burned
needlessly.

Solite proposes an incentive-based waste management tax.
Such a tax (1) would encourage the use of methods of waste
management that are environmentally protective, (2) would
encourage economically beneficial energy recovery activities, and
(3) is fair in that it would recognize the absence of any
connection between Superfund sites and energy savings facilities
such as those owned and operated by Solite.

One of the principal objectives of a waste-end or waste
management tax, aside from the generation of revenue, should be
to penalize, and thereby reduce, the disposal of hazardous waste
into the environment. Consequently, any such tax should be
carefully considered to insure that it will not penalize
environmentally desirable methods of managing waste, such as the
thermal destruction of wastes for energy savings.

In addition to being environmentally protective and energy
saving, the processes are economically; beneficial because they
involve using wastes as a fuel, and not simply the destruction or
treatment of wastes to get rid of them (incineration). From anr
economic standpoint the latter is simply another cost that inist
ultimately be borne by the consumer. The burning of wastes
simply to destroy them costs industry approximately $300-350 a
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ton. Burning wastes as fuel costs $30-40 a ton providing an
economical service to industry in addition to the benefits cited
above.

A waste-end or waste management tax can easily be crafted to
apply to hazardous wastes that are disposed into the environment,
without including wastes that are used for energy recovery. The
simplest way of accomplishing this objective is by providing that
the tax applies to the receipt by a hazardous waste disposal
facility of waste that is disposed of or held in long-term
storage. "Disposal" should then be defined to exclude recycling
and energy recovery, since they do not involve the release of
hazardous waste into the environment.

Essentially, this is the approach taken in the recently
introduced Moynihan-Bentsen Superfund bill, S.14. (1) The
definition of "disposal" is clearly intended to include only
those waste management practices that may result in hazardous
waste entering the environment, i.e., "the discharge, deposit,
'injection, durdping or placing of any hazardous waste into or on
.any land or water so that such hazardous waste may enter the
'nvironment." emphasiss added).

The relevant provisions of Senator Stafford's proposed
"Environmental Toxics Tax" are not as explicit as S.14, but the
intent is apparently the same, that is, to impose the tax only
upon hazardous wastes that are released, in hazardous form, into
the environment. The language of the Moynihan-Bentsen bill is
preferable because it clearly excludes recycling and energy
recovery by including them within the definition of "treatment".
The Stafford amendment would apparently accomplish the same
objective by negative implication, but is potentially ambiguous.

The definitions of "disposal" and "treatment" contained in
S.14 or similar language could be used in the drafting of
legislation based on the "Incentive Waste-end Tax" component of
the "Combination Tax II" option that is analyzed in the CERCLN
Section 301 (a) (1) (G) study.

We appreciate the opportunity of making our views known to
your committee and respectly request that you favorably consider
our recommendations in preparing the legislation for Senate
deliberation. If there are any questions, please call me at
(804) 798-7981.

(1) S. 14, Section 4692 (a) (1), (6), (7) and (8)
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April 25, 1985

Senator Robert Packwood, Chairman
Senate Finance Committee
259 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Packwood:

I have submitted a written statement to your Committee concerning
some of the various proposals now before your Committee to
partially fund the Superfund program (S-51) through the imposition
of "waste-end" taxes. Last year I testified before the Senate
Environment and Public Works Commi-ttee and the House Ways and
Means Committee recommending that waste-end taxes not be
structured to discourage treatment or uses of wastes that are
economically attractive and environmentally responsible. The
beneficial use of burning ignitable wastes as industrial fuel
was exempted in the House bill. The Senate bill did not reach
your Committee before recess.

In many states ignitable wastes such as spent industrial solvents,
distillation residues and by-products of chemical processes are
burned as fuels in industrial furnaces in the manufacture of
commercial products. The EPA conducted test burns in over 30
industrial facilities burning ignitable wastes as fuel. The
EPA tests demonstrated that industrial furnaces and industrial
boilers can destroy ignitable wastes with the same efficiencies
as commerical incinerators and with no threat to human health or
to the environment. The ignitable wastes used as fuel also save
energy that would otherwise have to be obtained through the
the burning of conventional natural gas, oil or coal. For these
reasons, I urge you to exempt or exclude the beneficial use
of ignitable wastes as fuel in industrial furnaces and industrial
boilers from waste-end taxes.

Exclusion of wastes burned for energy savings in industrial
furnaces would have a very minor impact on the revenue producing
potential of a waste-end tax. Ignitable wastes suitable for use
as fuels are a very small fraction of the total volume of
hazardous wastes. Excluding or exemption of these wastes from
taxation would reduce the estimated revenues of the Adninistration's
proposed waste-end tax by less than one tenth of one percent.

Senators Bentsen and Moynihan have offered an amendment (S 41)
which would exclude the taxation of the beneficial use of ignitable
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wastes as fuel. Senator Proxmire has introduced a bill (S 886)
which would tax waste treatment if it did not render the waste
non-hazardous in a year. Both bills would effectively exclude
taxing the benefical use of burning ignitable waste as fuel.
The Bentsen-Moynihan amendment would have the advantage of
eliminating bureaucratic paper work. The Proxmire amendment
would have the advantage of monitoring the location and
treatment of waste although this is presumably being done in
the EPA manifest system. I hope you and your Committee will give
these proposals or some similar recommendation consideration
and approval in drafting the final Superfund bill.

I am enclosing a copy of my written statement to your Committee,
brief "position papers" with substantiating details of my
recommendation and a brochure describing our beneficial use
of ignitable wastes as fuel. If you or your staff have questions,
please call me at (804) 798-7981.

Thank you for your consideration of my recommendations.

Very truly yours,

Louis R. Lawson, Jr.
Research Co-ordinator

CC: Members, Committee on Finance
Staff, Committee on Finace
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April 29, 1985

Ms. Anne Cantrel
Senate Finance Committee-
219 Dirksen Senate Office Building
Washington, DC 205 10

Dear Ms Cantrel-

I have talked with Ms Libby Whitley, legislative aide to Senator Trible,
about the procedure for submitting a written statement on the Superfund
bills now being considered by the Senate Finance Commmittee She told
me to send five copies to your attentioin Attached are the copies of our
recommendation to the Committee concerning some of the various
proposals now before your Committee to partially fund the Superfund
program (S 51) through the imposition of "waste-end" taxes

In many states ignitable wastes such as spent industrial solvents,
distillation residues and by-products of chemical processes are burned as
fuels in industrial furnaces in the manufacture of commercial products
The EPA conducted test burns in over 30 industrial facilities burning
ignitable wastes as fuel. The EPA tests demonstrated that industrial
furnaces and industrial boilers can destroy ignitable wastes with the
same efficiencies as commercial incinerators and with no threat to numan
health or to the environment The ignitable wastes used as fuel also save
energy that would otherwise have to be obtained through the burning of
conventional natural gas, oil or coal.

Exclusion of wastes burned for energy savings in industrial furnaces would
have a very minor impact on the revenue producing potential of a
waste-end tax Igmtable wastes suitable for use as fuels are a very small
fraction of tne total volume of hazardous wastes Excluding or exemption
of these wastes from taxation would reduce the estimated revenues of the
Admnistration's's proposed waste-end tax by less than one tenth of ore
percent
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Enclosed with the written statement are copies of brief 'position papers"
with substantiating details of my recommendation and brochures
describing our beneficial use of ignitable wastes as fuel If you or other
members of the staff or committe members have questions, please call me
at (804)798-7981

Thank you for your consideration of my recommendation.

Very truly yours,

Louis R Lawson, Jr
Research Co-ordinator
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OFF-SITE VS. ON-SITE BURNING OF HAZARDOUS WASTES AS FUEL

Two of the purposes of the Administration proposed waste-end taxes to
support the Superfund program are to encourage (I) the highest degree of
waste reduction possible by the generator and (2) the burning of hazardous
wastes on-site . Everyone agrees that these are worthy objectives. On the
other hand, penalizing /taxing off-site burning of hazardous waste as fuel
simply because it has been moved from one place to another has a built in
/unfair bias which should be recognized and addressed in considering
waste-end taxes.

The EPA estimates that a relatively small fraction of the total tonnage of
wastes generated can be burned as fuel. They estimate only 350 thousand
tons of the 260 million tons generated annually can be/is being burned
off-site as fuel. Neither the EPA nor anyone else has data on the amount
of hazardous waste being burned as fuel by industry on their own
premises/on site. Being the largest off-site user/burner of ignitable
wastes in the nation, we are probably In a better position than the EPA or
anyone else to estimate the amount of hazardous waste being burned
on-site because every gallon burned on-site is lost to us.

We know that most, if not all, large generators of organic chemicals (the
largest source of Ignitable wastes) have the capability of burning
materials in on-site incinerators or boilers; mostly the latter. This is
particularly true of large manufacturers or users of organic solvents; the
largest source of ignitable wastes available to industrial furnaces and
boilers for burning as fuel. The bias or unfairness of the waste-end taxes
on ignitable wastes burned off-site is that the tax is imposed on the
receivers of the waste. So long as the waste is burned on-site it Is not
taxed. Under the Administrations proposed ammendments the simple act
of transporting Ignitable materials to a secondary site for burning as a
fuel requires that they be classified as hazardous waste and subjects to a
waste-end tax. We think this Is unfair and should be exempt or excluded
from waste-end taxes.

Economics and good hazardous waste management practice have led many
large manufacturers or users of organic solvents to have their spent or
dirty materials recycled by distillation to recover the clean solvents for
reuse. After distillation, liquid waste residues containing dissolved
organic resins, varnishes and other Ignitable/burnable materials are left
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behind in the distillotion units. Some of these are burned on-site by the
solvent recyclers but the majority must be shipped to off-site burners
because of the large quantities involved. These 'still bottoms, as they are
called, are the largest single source of Ignitable wastes available for
burning as fuel. Were these materials burned on-site by the recyclers they
would not be classified as hazardous wastes. Transporting these
materials to secondary sites for treatment/burning requires that they be
re-classified as hazardous wastes.

One of the elements the Administration emphasizes in supporting the
creation of a waste-end tax In the proposed ammendments to CERCLA is
to "focus on the type of Industries and practices that haVe caused the
problems that are addressed by the Superfundo. Solite and other companies
using ignitable wastes as fuel are part of the solution to the problem of
proper hazardous waste treatment not the creation of the problem.
Solite,for examplehas burned over 100 million gallons of ignitable

wastes since 1972 amounting to energy savings of over 75 million gallons
of oil or 400 thousand tons of coal. We estimate that the tote) of the other
facilities burning Ignitable wastes as fuel Is about the same amount.

The EPA continues to point out that Incineration/burning wastes is the
most environmentally desireable alternative in converting hazardous
wastes Is to Inert, harmless materials. At the same time, the EPA points
out that there are not enough on or off-site Incinerators in operation to
burn all of the ignitable hazardous wastes created each year. The largest
of the less then a dozen off-site incinerators burned only 30 thousand tons
of wastes last year.

The average cost of off-site land based incineration of hazardous wastes
is $300-500 per ton. The proposed charges for at-sea incineration are
estimated to be in the range of $750-1,250 per ton. Solite and other
companies using Ignitable wastes as fuel not only provide additional
incineration/burning capacity but they also provide this service to
Industry at approximately ten percent of the cost of commercial
incineration.

Industrial furnaces charge between $25 and 50 a ton for burning Ignitable
wastes as fuel . The reason for the large difference In incineration/fuel
burning charges is that the commercial Incinerators are burning the
Ignitable wastes along with toxic hazardous wastes and must charge for
the service. The burners of waste for fuel have the economic advantage/
benef it of recovering/using the energy available from the wastes In their
manufacturing processes and as a result can charge less for the service.
This Inexpensive, environmentally effective service to Industry should be
rewarded not penalized with a waste-end tax.
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IMPACT OF PROPOSED WASTE-END TAXES ON USE OF HAZARDOUS WASTE AS
FUEL

Highly competitive, energy Intensive manufacturing industries are the
only companies using hazardous waste as fuel to reduce production costs.
The nearest economical alternative to the use of waste as fuel is coal.
Any waste-end tax which would raise the net cost of the waste to these
Industries would narrow the gep between the use of waste compared to
coal.

The use of wastes as fuel is operationally more difficult than the handling
of coal. In addition, the costs of obtaining permits from the EPA to store
and use wastes as fuel have steadily increased making their use less
attractive. If the industries using wastes as fuel are forced to return to
their traditional fuel, coal, because of waste-end taxes the industries
generating these wastes will have to have their materials taken to
commercial incinerators at more than ten times the cost of having them
destroyed by the fuel users. In the long run, the public will for this
change in Increased prices.

The ammendments originally proposed by the Administration of $2.61 per
ton would have narrowed the margin between the use of waste as fuel and
the use of coal by nearly one third. The Administration has unveiled an
alternate plan which would impose a $35/ton tax for moot land-based
methods of treatment, storage and disposal. Such a tax would force
industrial furnaces to abandon the use of wastes as fuel.

On the positive side, the Bentsen-Moynihan ammendment being considered
would exempt the burning of wastes as fuel from any tax. A modification
of this view Is the Proxmire ammendment which would tax the receipt of
wastes to be used as fuel with a rebate on proof that the hazardous
wastes had been converted to inert, non-hazardous materials within a
year. Either of these proposals would encourage the use of waste as fuel.
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April 30, 1985

Honorable Bob Packwood
259 Russell Senate Office Building
Washington, D.C. 20510

Re: S. 51-Superfund Legislation: Proposed Victim
Assistance Program

Dear Bob:

I understand that the Senate Finance Committee has begun
its deliberations on the Superfund legislation recently ordered
reported by the Senate Committee on Environment and Public
Works. It seems to me that Superfund does need to be
reauthorized prior to the termination of the existing
authority. Given the high costs associated with site cleanup,
it would seem wise to develop legislation which confines the
use of the fund to cleaning up existing hazardous waste sites.

The primary purpose of Superfund is to assist with the
cleanup of abandoned or uncontrolled hazarous waste sites that
threaten public health, welfare and the environment. EPA
estimates that cleanup costs range between $7 billion and
"22 billion, while the office of Technology Assessment
estimates are between $50 billion and $100 billion. The
financial underpinnings of this important national program
should not be compromised by an additional financial
requirement that may prove to be unbounded.

It is especially important that other issues not directly
related to site cleanup be fully examined prior to
authorization. An example of such a matter is the proposed
five year victim assistance demonstration program which is
authorized by section 129 of S. 51 as reported by the Senate
Committee on Environment and Public Works. A proposal such as
this could potentially result in a major financial program such
as Black Lung or even national disability insurance. If
Congress desires to create a medical assistance program for
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individuals who have been placed at increased risk of injury
due to releases of hazardous substances, the large and
potentially uncontrollable financial costs of such a program
require that the issue be considered separately.

Previous experience with compensation funds has been that
costs have escalated far beyond initial intent. For example,
the black lung program was established in 1969 to compensate
coal miners for a single disease (black lung) related to coal
dust exposure. The program was originally desig.aed as a
.one-shot" program to terminate in 1976 at an estimated total
cost of $350 million. Subsequent amendments expanded
jurisdiction, increased the number of illnesses covered and
made the program permanent. By 1981 the black lung program was
paying benefits to some 460,000 individuals, more than twice
the number of coal miners employed at that time. In addition,
by 1981 black lung beneficiaries had received $11.5 billion in
benefits, more than 30 times the initial cost projection.

Similarly, the Lo.ngshoreman's and Harbor Workers' fund,
amended 10 times, grew from $43 million to t335 million--a
726 percent increase from 1972 to 1982. Based on conservative
assumptions, a preliminary estimate of the cost of the Mitchell
proposal, were it extended into a nationwide program, is about
$2.5 billion a year.

It would be unfortunate if, in the face of escalating
cleanup expenditures, limited resources were directed to other
issues. Enclosed is an information package on this amendment.
If you or your staff would like to discuss this further, please
feel free to call me or Joan Kovalic of my office who is
working with me on this matter.

Sincerely,

Robert Taft, Jr.

RTjr/Kakl
Enclosure

cc: John Colvin
Bill Diefenderfer
Mary Franct s Pearson
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SUMMARY OF SEC. 129, SENATOR MITCHELL'S AMENDMENT TO S. 51
VICTIM ASSISTANCE DEMONSTRATION PROGRAM

On March 1, 1985, the Senate Environment and Public Works Commit-
tee reported out S. 51, The Superfund Improvement Act of 1985,
with Sec. 129, the Victim Assistance Demonstration Program, which
would amend Sec. 111(c) of CERCLA, the 1980 Superfund law.

Essential provisions are for grants of not less than $1 million
nor more than $10 million each for not less than 5 nor more than
10 demonstration "areas," not to exceed $30 million each year for
FYs 1986 and 1987, although the operating period for each program
is three to five years. Funding for the program is from general
revenues.

Eligibility is granted by the President and applied for by the
states where areas are located, once those states report that the
Agency for Toxic Substances and Disease Registry (established and
already functioning under Sec. 104(i) of CERCLA) has completed its
study which shows a population at significant risk of disease or
injury associated by peer-reviewed studies ("using sound scientif-
ic and medical criteria") where individuals have been exposed "to
a hazardous substance and release. -

The President shall also take into account state and loral exper-
iences regulating "toxic chemicals and hazardous substances," the
representative nature of the hazardous substance release and ex-
posure in terms of characteristics (identification and toxic
characteristics), exposure (manner and degree), method (scientific
and medical methods to determine exposure), diseases or illnesses
(seriousness and'duration). This compensation is not available if
a solvent responsible party pays compensation for claims or other-
wise provides comparable medical assistance to an accepting party.

The program itself provides medical screening, examinations and
tests tor the population at risk; if there are no symptoms, a
medical benefits insurance policy will provide reasonable costs
for medical screening, testing or examination. If symptoms are
present or individuals later develop symptoms, there shall be a
reimbursement of out-of-pocket medical costs, "not recovered from
any other private or public source." The bill also has a provi-
sion for a group medical benefits insurance policy, medical and
surgical treatment and hospitalization which result from such a
disease or injury, with an annual deductible of $500. These bene-
fits are supposed to be secondary and non-duplicative of any other
policies or coverage, private or public. Assistance under this
program is conditional, in that if an individual pursues a claim
against a potertially-rerponsible party and receives an award or
settlement, the assistance received under the program is required
to be paid back to the fund.

Two reports are required under the program: one -4rom the Presi-
dent, beginning annually on January 1, 1987, on the effectiveness
of the program and one evaluating the state programs, with a final
report (not specified as to when) addressing the relationship of
this program to other private and public mechanisms. Each state
selecting to operate this program shall submit a report on the
"implementation and effectiveness of its program" to the President
and the Congress not later than Janaury 1, 1990.
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POINT PAPER ON SENATOR MITCHELL'S AMENDMENT TO S. 51
VICTIM ASSISTANCE DEMONSTRATION PROGRAM

Senator George J. Mitchell (D-Me) has introduced an amendent to
S. 51, the CERCLA reauthorization bill, that would provide grants
totalling $30 million a year to states to reimburse individuals at
risk from exposure to a hazardous release, for both unreimbursed
medical costs and for future medical surveillance. The grants are
intended to be a 'demonstration' program in five or ten areas,
selected during fiscal years 1986 and 1987, although payments from the
grants would be made for three to five years.

The primary purpose of CERCLA is to assist with the cleanup of
abandoned or uncontrolled hazardous waste sites that threaten public
health, welfare and the environment. If Congress desires to create a
medical assistance program for individuals who have been placed at
increased risk of injury due to releases of hazardous substances, the
large and potentially uncontrollable financial costs of such a progr&
require that the issue be considered separately. Several estimates
indicate that the costs to CERCLA for the cleanup of abandoned and
uncontrolled hazardous waste sites alone will be very large. For
example, EPA estimates these costs as ranging between $7 billion and
$22 billion, while OTA estimates them at between $50 billion and $100
billion. The financial underpinnings of this important national
program should not be compromised by an additional financial
requirement that may prove to be unbounded.

This amendment is therefore not in the public interest because (1)
it could easily lead to a national health program far beyond the
intent of the original legislation; (2) there would be demands to
spend more than the $60 million authorized in the amendment, possibly
jeopardizing the hazardous waste clean-up function of CERCLA; (3) if
the Mitchell proposal were extended into a full-scale program
nationwide, it could cost as much as $2.5 billion a year; (4) the
criteria by which Congress would judge whether the "demonstration" had
succeeded are insufficient; (5) the problem of scientific causation is
unsolved by the proposal; and (6) many provisions of the amendment are
vague, leading to uncertainties and potential duplications in
government programs.

(1) Because the amendment does not adequately define who is
eligible for coverage in these 'pilot" grants, individuals whose
exposure to a hazardous substance is not associated with a waste site
(someone who attended-a school with asbestos insulation, for example)
could receive benefits. In addition, because of the causation problem
(see below), persons with a wide range of illnesses, coupled with any
of a wide range of exposure, could be eligible. Such imprecision in
eligibility standards would very likely lead to far more persons being
eligible for benefits under the proposal than realistically would have
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an illness caused by hazardous waste exposure. This could also lead
to further attempts, in the interest of "fairness," to loosen
eligibility requirements and broaden the benefits, potentially leading
to a costly, burdensome national health program only tangentially
related to hazardous releases.

(2) Even the benefits as defined in the amendment are likely to
be far more costly than its sponsors intend. For example, lifetime
medical surveillance costs for persons with no demonstrable injury
amounted to more than $20,000 per person in the recent hazardous waste
case of Ayers v. Jackson Township. And the number of people who will
be able to estaBlish eligibility through some 'exposure" is likely to
be quite large once benefits are established. Further, once any group
of citizens have enjoyed a benefit under such a program, the political
pressure to maintain or expand the benefit will be enormous,
regardless of the program's merit. Previous experience with
compensation funds has been that costs have escalated far beyond
initial i-ntent. For example, the black lung program was established
in 1969 to compensate coal miners for a single disease (black lung)
related to coal dust exposure. The program was originally designed as
a "one-shot' program to terminate in 1976 at an estimated total cost
of $350 million. Subsequent amendments expanded jurisdiction,
increased the number of illnesses covered and made the program
permanent. According to a 1980 report by the General Accounting
Office, 88.5 percent of the claims approved for benefits did not.
contain adequate medical evidence to establish a coal miner's
disability or death from black lung. By 1981 the black lung program
was paying benefits to some 460,000 individuals, more than twice the
number of coal miners employed at that time. In addition, by 1981
black lung beneficiaries had received $11.5 billion in benefits, more
than 30 times the initial cost projection. Similarly, the
Longshoreman's and Harbor Workers' fund, amended 10 times, grew from
$43 million to $355 million -- a 726 percent increase from 1972 to
1982.

(3) Based on conservative assumptions, a preliminary estimate of
the cost of the Mitchell proposal, were it extended into a nationwide
program, is about $2.5 billion a year. This is based on medical
treatment and assumed surveillance cost of $500 each for an average of
10,000 people per site at 500 sites (half the projected National
Priorities list, halved again to represent those with no solvent
responsible party). Medical treatment costs were based on national
cancer statistics. There would be an average of about 30 cancers per
site. This estimate assumes half of these would be eligible for the
program's coverage, that 13 would have health insurance but would be
compensated for the unreimbursed portion of their costs (probably
20%), and that 2 uninsured persons with cancer would be fully
reimbursed. Using these conservative estimates, each site could cost
some $5,046,000 per year, or a total, for 500 sites, of about $2.5
billion per year.

(4) The amendment does not set out clearly by what criteria the
"demonstration" would be judged. By the number of applicants for the
grant benefits? By incidence of illness "caused" by hazardous
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releases? Is it a scientific standard? A politically defined one?
Although billed as a pilot program, it more accurately appears to be
the beginning, on a limited scale, of a far larger program.

(5) The legislation does not solve the problem of determining
vhich cases of a particular illness, if any, are caused by exposure to
a hazardous release. Nor does it distinguish between individuals
whose exposure has been substantial and those whose exposure has been
slight. The result is that for certain benefits, such as screening
and testing -- in themselves very costly, large segments of the
population are likely to be eligible, increasing pressure to expand
the size and cost of the program.

(6) Some sections of the legislation could result in services
that duplicate existing programs or that are unrelated to hazardous
waste. The proposed program, for example, appears to duplicate Sec.
104(1) of CERCLA, which provides for an extensive information-
gathering in order to demonstrate the scope of any problem of chronic
illness caused by exposure to hazardous vastes. And under the
Mitchell proposal, employees may be eligible for certain benefits for
on-the-job exposures, in addition to Worker Compensation.

4/3/85
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APPENDIX TO POINT PAPER ON SENATOR MITCHELL'S AMENDMENT
TO S. 51, VICTIM ASSISTANCE DEMONSTRATION PROGRAM

This appendix provides an estimate of the potential economic
impacts of the Mitchell amendment to S. 51, if this demonstration
program were to be extended nationwide. As it is written, the
economic costs of the program are intended to be no more than $30
million annually.

Two costs of the program appear to be especially significant:
reimbursement of out-of-pocket medical costs and medical surveil-
lance. These costs would be incurred only when the population
living in an area could be shown to be at "significantly increased
risk" due to the release of a hazardous substance, and no respon-
sible party is paying compensation. If a responsible party were
identified and made to pay compensation after the program had paid
compensation, the program expenditures would be reimbursed.

In order to provide a rough cut at the potential costs, it is
necessary first to estimate how many sites might be deemed eligi-
ble in the long run. To date, there is little evidence that haz-
ardous wastes are creating a major health problem. How many sites
could be deemed as placing the population at "significantly in-
creased risk" is problematic. EPA has estimated that as many as
2,000 sites ultimately may be placed on the National Priorities
List (others have provided even higher estimates). Assuming that
half of the EPA-estimated number of sites may be deemed to pose
significant health risks, and that of those half again will not
have a responsible party who can pay for the costs of medical
treatment and surveillance, some 500 sites would qualify for
financing by such a program.

Based on EPA descriptions of the 786 current and proposed NPL
sites, it appears that the average population at risk near these
sites is approximately 10,000. Some sites potentially expose as
many as 300,000 to 500,000 individuals, but most of these cases
have multiple sites exposing the same population (e.g., Silicon
Valley). Other sites potentially expose less than 200 individuals.

The cost of medical surveillance could be quite high. In the law
suit Ayers v. Jackson Township, $7.8 million was awarded for the
costs of future medical surveillance of a group of 350 indi-
viduals. This is some $20,000 per person (but it is intended to
cover such costs for an extended period). As a conservative esti-
mate, assume that adequate medical surveillance could be performed
for a cost of $500 per person per year. In that case, for the
average site, medical surveillance would cost $500 for each of
10,000 people, or some $5 million per year.

It is difficult to estimate the potential magnitude of out-of-
pocket medical costs for diseases for which individuals had been
placed at increased risk. Based on the best available informa-
tion, there are few such diseases. But for the sake of argument,
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assume that half of all cancers will be deemed to qualify. About
one person in every 300 contracts cancer each year (excluding skin
cancers). This implies that about 30 cancers would occur annually
near the average site, half of which might qualify. Some 85 per-
cent of the population has health coverage. Thus 15 percent of 15
cases, or just over two near the average site would be covered
fully under a Mitchell-type plan. At an assumed average cost of
treatment of $10,000, this would amount to $20,000 per year for
the average site. In addition, each of the 13 other individuals
would qualify for reimbursement of the portion of expenses not.
covered by insurance, generally about 20 percent. This would
amount to an additional $26,000 per year for the-average site.

Aggregating these conservative estimates, one finds that an aver-
age site might cost some $5,046,000 per year. For 500 sites, this
would be some $2.5 billion per year.

4/1/85
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QUESTIONS CONCERNING SEC. 129,
SENATOR MITCHELL'S AMENDMENT TO S. 51

VICTIM ASSISTANCE DEMONSTRATION PROGRAM

1. What specifically is the program seeking to demonstrate? By
what criteria would the utility and effectiveness be judged?

2. Is this proposed program essentially the same as Sec. 104(i)
of CERCLA which provides for extensive information-gathering
(reports, literature, areas closed to the public, etc.) that
can "demonstrate" the scope of any alleged problem? Doesn't
the provided medical assistance program duplicate the medical
services already available from the Public Health Service
under Superfund Sec. 104(i)(4) and (5), including screening
and hospital care?

3. What are the estimated costs and staffing requirements for
both EPA and the states to administer the proposed demonstra-
tion program? Are these costs in addition to the $30 million
annually? What would be the start-up time to adopt imple-
menting regulations, hire necessary staffs, complete the
necessary health criteria studies, etc., to fully activate a
demonstration program? Can these large start-up costs be
justified for a program which may run only a year or two?

4. What is the difference between an "area" and a state for
purposes of selection and funding? If one state demonstrates
that a certain "area" is located in two states, which state
is eligible or can both apply, thereby creating potentially
10 to 20 programs with immediate pressure for more funding?

5. Because the program appears to be designed to be non-duplica-
tive, will there be an incentive for persons to terminate any
health and insurance programs that they presently have? How
will the "30 days prior" requirement be enforced and audited?

6. Once such a program has been activated, how long must it run
in order to demonstrate whatever ic is that the program pro-
poses to "demonstrate?" How do these considerations interre-
late with an annual budget of only $30 million per year?
More specifically, how can we plan and budget for the initia-
tion of new programs in the second and third years when the
five to ten programs started in the initial year will prob-
ably require more than one year to staff and implement and
more than one year to adequately test and "demonstrate?"
(For example, if the first five to ten programs, with normal
growth, required an aggregate of $30 million a year, how can
we realistically plan to fund successor programs in subse-
quent years during the reauthorization cycle?)

7. Can the states, at federal expense, add benefits to the pro-
gram (e.g., genetics screening and psychological counseling)?

48-076 0 - 86 - 26
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8. Will qualified claimants be turned down once the annual bud-
get for a program has been expended for a particular year?
Medical expenses for a particular disease or injury may well
run for many years; will claimants receiving compensation
under the program have these payments abruptly cut off when
the demonstration program is concluded?

9. If adequate budget funds are not available to compensate all
available claimants in a demonstration year, what criteria
will be utilized to determine which claimants will be paid
and which will not? Can a person with a disease or injury
residing in an area outside the demonstration project, but
who previously lived and experienced exposure within the
demonstration area, move back and be eligible to receive
compensation?

10. Are the criteria for claimants' eligibility under this pro-
gram more liberal or more strict than the criteria under the
Black Lupg program?

11. Why hasn't the demonstration project been limited to claim-
ants who can establish an exposure to a hazardous waste from
an abandoned waste site or that portion of a hazardous waste
site for which no solvent responsible party can be identi-
fied? Docs the program cover municipal or federal sites?

12. What is the conceptual difference between "association," in-
creased risk "due to exposure" and causation?

13. Does a claimant have to show simply that there was an expo-
sure and that the symptoms are associated with a disease,
rather than that the disease was caused by that exposure, in
order to obtain reimbursement of past medical costs and in-
surance for future medical costs?

14. Won't the Victim Assistance Demonstration Program be used to
compensate persons claiming injury from all environmental
exposures, as well as workplace and consumer exposures,
because:

(a) "Release" of a "hazardous substance" is not required to
be from a "facility" as required by CERCLA today;

(b) Current and retired workers, such as shipyard, refining,
chemical or construction workers, who are exposed to
asbestos 6r other hazardous substances in the workplace,
could claim eligibility for medical testing, screening
and evaluation, which are not traditionally covered by
workers' compensation; and
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(c) Certain consumer products, such as asbestos, solvents and
lead in paint, might be "released" into the immediate en-
vironment of the worker or consumer?

15. Once it is established, could that part of the program which
does not require "exposure to a hazardous substance from a
release," in order to provide screening, examination and
testing, a group medical benefits policy and reimbursement of
out-of-pocket costs, cover persons exposed to the indoor en-
vironment (e.g., asbestos in schools and formaldehyde in
homes or tailpipe emissions from cars, trains, boats and
planes)?

16. Is the insurance industry prepared to make available the type
of "group medical benefits policy" contemplated by the demon-
stration program? If so, what would be the cost of such a
policy?

17. How does a completely uncapped program of medical expense
reimbursement fit in with current efforts in both government
and industry to contain runaway medical expenses?

18. What amount of staffing and claims investigation costs will
be required to insure that payments under the demonstration
program are not duplicative of benefits received by the
claimant under other programs?

19. What administrative and enforcement mechanism would be re-
quired to void fraud and duplicative payments? How large a
staff and how costly will these controls be?

20. Will the Victim Assistance Demonstration Program result in
increased litigation and transaction costs and potential
cleanup delays as states or the fund seek reimbursement from
responsible parties pursuant to Sec. 112(c) of CERCLA?

March 29, 1985
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TEXT OF SEC. 129, SENATOR MITCHELL'S AMENDMENT TO S. 51
VICTIM ASSISTANCE DEMONSTRATION PROGRAM

4 VICTIM ASSISTANCE DEMONSTRATION PROGRAM

5 SEC. 129. (a) Section 111(c) of the Comprehensive En-

6 environmental Response, Compensation, and Liability Act of

7 1980 is amended by striking "and" at the end of the para-

8 graph (5); by striking the period at the end of paragraph (6)

9 and inserting in lieu thereof "p and", and by adding the fol-

10 lowing new paragraph:

11 "(7) the costs of grants under subsection (m), not

12 to exceed a total of $30,000,000 per fiscal year, to be

13 provided out of funds received by the Trust Fund

14 under section 303(b).".

15 (b) Section 1ll of the Comprehensive Environmental

16 Response, Compensation, and Liability Act of 1980 is

17 amended by adding the following new subsection:

18 "(m)(1) In the cuse of any geographic area (as identi-

19 fled by the Agency for Toxic Substances and Disease Regis-

20 try) for which a health assessment or other health study per-

21 formed under section 104(i) indicates that-

22 "(A)there is a disease or injury for which the

23 population of such area is placed at significantly in-

24 creased risk as a result of a release of a hazardous sub-

25 stance;
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I "(B) such disease or injury has been demonstra-

2 ed by peer reviewed atudies to be associated (using

3 sound scientific and medical criteria) with exposure to

4 a hazardous substance; and

5 "(C) the geographical area contains individuals

6 within the population who have been exposed to a haz-

7 ardous substance in a release,

8 the State in which such area is located may apply to thf

9 Administrator of the Environmental Protection Agency to op.

10 rate an experimental demonstration assistance program

11 under this subsection.

12 "(2) From areas nominated under paragraph (1) the

13 President shall select, during each of fiscal years 1986 and

14 1987, no less than five or more than ten areas for demonstro-

15 tion assistance programs under this subsection. Such selec-

16 tions shall be made in the discretion of the President, taking

17 into account-

18 "(A) the experience -of State and local govern.

19 .ments in administering programs which deal with the

20 regulation of toxic chemicals and hazardous substances;

21 and

22 "(B) the representative nature of the hazardous

23 substance releases and exposures in terms of the identi-

24 ties and toxic characteristics of the substances found,

25 the manner and degree of exposure, the scientific and
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medical method used to deter-mine such exposure, and

the seriousness and duration of the diseases or illnesses

3 caused.

4 "(3) For each area selected under paragraph (2) the

5 State shall establish and operate for a period of not less than

6 three years or more than five years a program of medical

7 assistance to individuals who, according to health assess-

8 ments or other studies done under section 1046) have been

9 placed at significantly increased risk of disease or injury due

10 to exposure to a hazardous substance from a release. The

11 President shall make a grant for each such area in an

12 amount of not less than $1,000,000 nor more than

13 $10,000,000 per fiscal year (and a total for all such grants of

14 not more than $30,000,000 per fiscal year), but in no event

15 shall grants be made in fewer than five States.

16 "(4) Programs funded pursuant to this subsection shall

17 not provide assistance in the case of any area or class of

18 individuals in which a solvent responsible party who may be

19 liable under section 107 is paying compensation for claims or

20 otherwise providing medical assist nce, comparable (though

21 not necessarily identical in scope or duration) to assistance

22 under this subsection. If a party has accepted liability for

23 such claims or assistance, no assistance shall be available

24 under this subsection even though the party may not have
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I commenced assistance at the time of an application by a

2 State.

3 "(5) A program established and operated under this sub-

4 section shall provide the followingassis tance:

5 "(A) appropriate medical screening, examination

6 and testing (in accordance with sound medical proce-

7 duress) as necessary to determine the presence in indi-

8 viduals of the disease or injury for which the popula-

9 tion of the geographic area is at significantly increased

10 risk;

II "(B) for individuals with no present symptoms of

12 such disease or injury, a group medical benefits policy

13 providing the reasonable costs of periodic medical

14 screening, testing or examination (in accordance with

15 sound medical procedures), as necessary to determine

16 the presence of such symptoms; and

17 "() for individuals with present symptoms of

18 such disease or injury (or who develop such symp-

19 tois)-

20 "(i) reimbursement of the out-of-pocket costs

21 of related medical expenses in connection with

22 such disease or injury previously incurred and

23 not recovered from any other public or private

24 source, and
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"(i) a group medical benefits insurance

policy providing the reasonable costs of sound

medical and suryical treatment and hospitaliza.

tion resulting from such disease or injury (which

according to health assessments or other health

studies under section 104(), is associated with

exposure to a hazardous substance in a release in

I the geographical area). Such a policy shall be

subject to an annual deductible of $500, with no

) copayment requirement or annual or lifetime limi-

t station on expenditures other than those referred to

2in paragraph (3).

3 "'(D) Such policies provided under subparagraphs

4 (B) and (C) shall be secondary to, and provide for

5 nonduplication of benefits. with, any other policy or

6 coverage, public or private, for which such individual

7 is eligible. The benefits or coverage of such other policy

8 shall be those determined to be in force as of thirty

9 days prior to the date the State applies for area desig-

0 nation.

"(E) Assistance under this subsection shall be

2 provided on the condition that the costs thereof in con.

!3 section with any individual pursuing a claim against

!.4 a potentially responsible party shall be repaid to the
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1 Fund owt of the pr xedi of any award (including pu.

2 nitive damaes) or settlement of euch claim.

S "'(6)(A) The President, iwith the assistance of the

4 Agency for Toxic Subastances and Disease Registry, begin-

5 ning January 1, 1987, shall submit annual reptnot to the

6 Cnges on the implementation and effectiveness of this

7 victim assistance demonstration program, including an eva-

8 uation of the effectiveness of each of the State programs es.-

9 tablished under the subsection. The final report shall also

10 address the relationship of this demonstration program to

11 other public and private mechanisms that may exist to carry

12 out the same or similar functions.

13 "(B) Each State selected to operate a demonstration

14 program under this subsection shall submit to the President

15 and the Congress, not later than January 1, 1990, a report

16 on the implementation and effectiveness of its program. ".
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This report analyzes the expected economic impact of hypothesized large

increases in Superfund taxes on the U.S. petrochemical industry. In general,

it finds that the hypothesized tax increases would raise average production

costs of six major primary petrochemicals by 3 to 5 percent, and that the

resulting decline in industry profitability in the long-run would lead to

a reduction in output and employment and to an increase in prices.
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PROPOSED SUPERFUND TAX INCREASES AND THE U.S. PETROCHEMICAL INDUSTRY:
AN ECONOMIC ANALYSIS

I. INTRODUCTION AND SUMMARY

A. Background

On December 11, [980, the Federal Government enacted the Comprehensive

Environmental Response, Compensation and Liability Act of 1980 (CERCLA) I/

to authorize the expenditure of money for cleaning existing hazardous waste

sites and to avert the threat of releasing new hazardous waste substances.

This program, also known as Superfund, is largely financed by a system of

excise taxes on 42 chemicals and on petroleum. In addition, a small pro-

portion of the Stiperfund's revenues is appropriated from general tax reve-

nues, and still smaller shares are obtained from other revenue sources.

Unless the Act is extended, the tax-collecting authority will expire at

the end of fiscal 1985. Various committees in the House and Senate are

considering bills to extend and modify it. At this writing, two bills In the

99th Congress call for a large increase in the size of the Superfund, to be

financed mainly by much higher taxes on the chemicals and petroleum covered by

the present law. S. 51 (Stafford) would expand other Superfund program from

$1.6 billion (over the five-year period) to $7.5 billion (over the next five-

year period). H.R. 2022 (Stkorski) would expand the prog-ram to $11.7 billion

I/ Public Law 96-510.
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over a similar period). The latter is similar in dollar magnitude to H.R.

5640 passed by the House, but not the Senate, in the 98th Congress. 2/

B. Purpose and Scope of Report

The purpose of this report is to analyze the economic impact of large

increases in Superfund taxes on the U.S. petrochemical industry. Section I.A.

reviews the present structure of Superfund taxation and I.B. describes in

greater detail than above, the proposed expansion of such taxation under H.R.

5640 as approved by the House in the 98th Congress. H.R. 5640 was selected

because it provides for large tax increases and because a comparable bill had

not been introduced in the 99th Congress until the analysis was nearly complete.

Section II describes the role of petrochemicals in the economy and recent

industry trends. Section III addresses some of the economic issues, such as

where the burden of the proposed tax increases is likely to fall, the potential

effects on the Industry's profitability and size, and the potential effects on

the ability of the U.S. petrochemical industry to compete against foreign

producers. The analysis focuses mainly on producers of six major primary

petrochemicals. To the extent that other proposals are similar to H.R. 5640,

the analysis probably will apply to those proposals as well.

The report concerns itself only with the tax provisions of the existing

Superfund program reauthorization as passed by the House in the 98th Congress.

2/ It should be noted that a variety of funding options are being con-
sidered in the present debate: The Reagan Administration proposed a 5-year
reauthorization which would raise $5.3 billion in part from a new waste-end
tax; S. 51, introduced by Senitor Stafford, is a $7.5 billion reauthorization
which proposes a new waste-end tax, increased petroleum and feedstock taxes,
and a surtax on corporate income; some industry proposals call for a value-
added tax on manufacturing; Senator Bradley's S. 596 which provides for a
continuation of present taxes wold continue present taxes and impose taxes
on hazardous wastes and on net receipts of corporations.

48-076 0 - 86 - 27
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There is no discussion of the expenditure side of the Superfund program, of the

goals or objectives of the program, or of environmental policy in general.

C. Summary of Findings

A previous CRS study on the effects of present Superfund taxation on Ietro-

chemicals found that the tax rates are too low to explain the recent poor in-

dustry performance relative to the long-term trend before the 1980s. 3/ Tax

increases of the size proposed in H.R. 5640 (98th Congress), however, would

probably have a noticeable effect on the industry.

In general, we find that the proposed tax rates would raise the production

costs of six major primary petrochemicals by 3 to 5 percent, and that the result-

ing decline in industry profitability in the long run would lead to a reduction

in output and employment and to an increase in prices of primary petrochemicals.

It is difficult to estimate the magnitude of these impacts and the distri-

bution of the effects upon different parts of the industry; and it is uncertain

as to what would be the path of adjustment to the ultimate long-term outcome.

The general long term results would depend mainly upon assumptions concerning

the price elasticities of supply and demand for the primary chemicals. The

short and medium term results would depend upon consumption concerning in-

dustry structure, and the responses to the tax by the various buyers and sellers

in the petrochemical market.

In the short run, domestic primary petrochemical producers and foreign

suppliers probably would raise prices at least to some extent to cover the

3/ U.S. Library of Congress. Congressional Research Service. U.S.
Primary Petrochemicals: The Superfund Taxes and Other Factors Shaping Recent
Trends in Supply and Demand. Report No. 84-704E, by Bernard A. Gelb and Gary
L. Guenther. Washington, 1984.
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increase in costs represented by the proposed tax boosts. (a) Profit margins

of domestic producers may not be large enough to absorb the proposed tax

increase. (b) Imported products would also be faced with potential large

decreases in profits. (c) The domestic intermediate petrochemical industry

(users of the primary products) is composed of more firms and, therefore, may

be more competitive than the primary petrochemical industry. Demand for and

production of primary petrochemicals would decrease.

It is alternatively possible in the short run, but not likely, that (a)

domestic producers individually will not raise prices in fear that other

domestic producers and foreign suppliers will not follow suit, and (b), if

foreign producers have wider profit margins than their domestic counterparts,

the former would absorb much or all of Ihe tax increaseand raise prices very

little or not at all. Depending upon domestic producers' profit margins, this

could result in large operating losses in the short run.

In either short-run scenario, the long-run effect would be that the drop

in profits (or incurrence of losses) would reduce (or eliminate) the rate of

return to capital, and resources would leave the U.S. primary petrochemical

industry. Domestic industry output and employment would decrease. And, aside

from the direct effects of the tax increase, a smaller U.S. industry and greater

demand for foreign products would tend to result in higher prices and more

imports.

The domestic intermediate petrochemical industry will bear the burden of

the proposed tax increases to the extent that primary producers shift the tax

forward. They would not be able to shift the higher costs forward to their

buyers, who have the option of buying imported intermediate products (which

would be subject to Superfund taxes under H.R. 564C).
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Because H.R. 5640 would increase Superfund taxes on crude oil, the U.S.

petroleum refining industry, too, would experience increases in production

costs. Moreover, the several integrated oil companies (with petroluem refining

divisions) that also produce taxable primary petrochemicals would be subject

to higher Superfund taxation on the costs of both their inputs (crude oil)

and on some of their outputs of primary petrochemicals. Given the present low

profitability of the refinery industry in the United States, and the competitive

nature of the world oil market, this may produce additional hardships. Some

of these problems may spill over to oil producers.

In general, the findings of our analysis imply that part of the cost of

cleaning up the environment consists of the economic costs of reduLed industry

profits, output, and employment. These costs should be part of the debate over

environmental policy.
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IT. PRESENT LAW AND PROPOSED CHANGES

A. The 1980 Act

The present Superfund program is funded largely by a system of excise

taxes on 42 chemical substances and crude oil. In fiscal year 1983, the reve-

nues generated by these taxes -- $230 million -- accounted for about 70 percent

-of total receiptsof the Superfund program. In addition, Superfund monies came

From general revenues (about 12 percent in Fiscal Year 1982), interest income

(about 18 percent in FY 1982), and a tax on hazardous wastes received by a

qualified disposal facility (about two percent in 1982). Aiithority to collect

the taxes expires on September 30, 1985.

1. The Chemical Taxes.

The 1980 Act imposes a system of excise taxes on designated chemical sub-

stances, produced or used domestically, that are considered to be hazardous or

(even if the taxable chemical is not inherently hazardous) that may be used in

any production process that results in hazardotns waste products. These taxes --

often referred to as the feedstock taxes -- are imposed on the use or on the

sale of the designated cheinicals. Thus, a substance need not be sold to be

taxed. Where a taxable substance ts used as al input into the production of

another taxable substance, rho amount of tax on the inpit substance is Credttei

against the tax on the output substance. Imports are also subject to the tax,

and there is, under present law, no rebate of the tax on exports.
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Twelve primary petrochemicals and 30 inorganic chemicals constitute the

designated chemical substances. 4/ The rate of taxation Is relatively low,

ranging from 22 cents per ton for potassium hydroxide (an inorganic chemical)

to $4.87 per ton on ten of the petrochemicals.

Under certain conditions, the designated substances may be exempt from

the Superfund tax. The five following categories of chemicals are exempted

because of their particular origin and/or purpose. (Some of the exemptions

were added by the Deficit Reduction Act of 1984.) 5/

* Chemical substances derived from coal;

* Certain chemicals used as fuels or used in the manufacture of motor

fuel, diesel fuel, aviation fuel, or jet fuel (this applies to all of the

petrochemicals except ammonia);

* Chemicals used to produce fertilizer (includes ammonia, 'ethane used

to produce ammonia, nitric acid and sulfuric acid);

* Sulfuric acid that is a byproduct of air pollution control equipment;

* Certain substances that may be produced as temporary byproducts of a

metal refining process and may be incidental to that process, as long as they

are not removed (this applies to lead oxide, zinc sulfate, zinc chloride,

cupric oxide, cuprous oxide, and cupric sulfate).

4/ The indicated 12 petroche~micals includes ammonia, virtually all of
which is produced from natural gas. The 1980 Act follows usual practice and
lists ammonia among the inorganics, becaajse it contains no carbon.

5/ P.L. 98-369.
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2. The Petroleum Tax.

The second Superfund excise tax is a relatively minor tax of 0.79 cents

($.0079) on each barrel of crude oil received by a domestic refiner and on each

barrel of petroleum products imported into the United States. In the case of

domestic crude oil, the tax is imposed on the operation of the refinery that is

receiving the oll. In the case of imported petroleum products, the tax is

imposed on the person bringing the product(s) into the country. In situations

where the crude oil is used or exported before the tax is imposed, the tax is

levied on the user or exporter of the oil.

Taxable crude oil includes crude oil condensates and natural gasoline,

nearly all of which is extracted from natural gas. Taxable imported petroleum

products are defined as any hydrocarbon product derived from crude oil or nat-

ural gasoline that is imported in liquid form Into the United States (this in-

cludes crude oil, oil condensate, natural and refined gasoline, and other

products refined from crude oil).

There are several categories of hydrocarbon liquids that are explicitly

exempted from the petroleum tax or, through omission in the statute, not sub-

ject to the tax:

* Crude oil used to extract oil or natural gas, such as an injectant in

a tertiary recovery process, on the premises where the crude oil was produced;

* Natural gas liquids other than natural gasoline;

* Synthetically produced oil such as oIl from shale rock, tar sands,

biomass, and coal;

* Refined petroleum products that were produced in U. S. refineries.
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3. Tax at W aste Disposal Facilities.

CERCLA also imposes a tax (effective October 1, 1983) of $2.13 per ton

on hazardous wastes delivered to a permitted waste disposal facility. The

revenues from this tax finance the Post-Closure Liability Trust Fund. The

Fund assumes the liability of hazardous waste disposal facilities when they

have been closed (in accordance with regulations) and have been monitored for

up to five years to ahow there is no substantial likelihood of release of

hazardous substances.

B. The House-Passed Bill (H.R. 5640, 98th Congress)

H.R. 5640 was a comprehensive Superfund reauthorization and reform bill.

It would have increased tax rates and widened the scope of Superfund excise

taxes, strengthened FeJeral enforcement and encouragement af pollution control

activities ia a variety of ways, and enhanced Federal ability to respond to

hazardous waste occurrences and to assist victims of such occurrences.

1. The Chemical Tax.

The House-passed bill would have changed the taxes on chemicals in several

ways. First, the number of substances subject to a Superfund tax would have been

expanded from 42 to 56, with most of the additions coming from the inclusion

of some coal-derived chemicals and of several elemental metals and metal com-

pounds not previously taxable. One inorganic chemical -- lead oxide -- would

have been deleted from the list of chemicals that are presently subject to tax.
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Second, the bill would have increased the chemical taxes several fold: in

some cases, all at once in 1985, in other cases, by varying increments to be

phased in over a five-year period. The tax rates would increase further if a

waste-end tax is not enacted. For example, the highest present tax rate is

$4.87 per ton (which applies to 10 of the 12 petrochemicals). Under H.R. 5640,

the highest rate would have increased to $30 per ton with a waste-end tax and to

$35 per ton without a waste-end tax.

Third, the amounts of tax imposed would have been subject to an inflation

adjustment In each year. The tax payable o, each chemical in a given calendar

year would have been adjusted by any percent increase in the producer price index

for basic organic chemicals or basic inorganic chemicals (as appropriate)

between 1984 and the average for the 12 months ending on September 30 of the

previous calendar year. No provision was made for adjusting the tax for price

decreases.

Fourth, the bill would make several other changes regarding exemptions

from the chemical taxes. Perhaps most important, exports of otherwLse taxable

substances would be exempt, and the blanket exemption of coal-derived chemicals

would be removed.

In nearly all cases, the changes would have become effective January 1,

1985; the bill did not specify a termination date for the chemical taxes.

(2) The Petroleum Tax.

H.R. 5640 would 'have increased the tax on petroleum from 0.79 cent per

barrel to 7.86 cents per barrel, effective January 1, 1985. If a waste-end tax

were not enacted before July 1, 1986, the tax on petroleum would have been

Increased to 9.65 cents per barrel on January 1, 1907. This tax (at either
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level) would remain in effect through September 30, 1990. No change would have

been made in the categories of petroleum subject to the tax.

(3) Proposed Waste-End Tax.

In effect, H.R. 5640 envisioned but did not mandate a waste-end tax. The

bill would require the Secretary of the Treasury, in consultation with the

Environmental Protection Agency and the International Trade Commission, to study

various proposals for such a tax and their probable trade and other economic ef-

fects in order to develop a proposal for an excise tax on the disposal of haz-

ardous substances. That proposal was to be designed to discourage, with maximum

administrative feasibility, the disposal of hazardous wastes in environmentally

unsound ways.

A report on the stuiy and a legislative proposal for a Federal waste-end

tax would have been submitted to Congress no later than April 1, 1985.

H.R. 5640 also would have repealed the present tax on disposal of hazardous

waste through licensed facilities and the Post-Closure Liability Trust Fund,

into which the waste-disposal taxes were deposited.
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IV. BACKGROUND ON PETROCHEMICALS AND THE EFFECS OF PRESENT SUPERFUND TAXES

As their name implies, petrochemicals are derived from petroleum and

natural gas, in the form of petroleum liquids, natural gas liquids, and gases.

Four chemicals that are identical in structure to four primary petrochemicals

(benzene, naphthalene, toluene, and xylene) are also derived from coal tar and

tar crudes, but in relatively small quantities. They constitute the materials

from which plastics, synthetic fibers, synthetic rubber, most fertilizers and

pesticides, numerous drugs, and many other products are made.

Primary petrochemicals are the initial direct chemical derivatives of

those hydrocarbons. They are further processed into intermediate petrochemicals;

these, in turn, are processed into petrochemical products, which are sold to a

wide range of industries for further processing and incorporation into products

for industrial, commercial, or household use. Industry, agriculture, and com-

merce use petroleum-derived items such as surfactants, pesticides, and

detergents. Ultimately, petrochemicals are used, directly and indirectly, in

the production of a large number of durable and nondurable consumer goods

ranging from food, beverage containers, and cosmetics, to automobiles, home

appliances, and furniture,.

In 1984, U.S. production of primary petrochemicals totalled about 120

billion pounds; and, "true" petrochemicals accounted for 99 percent of U.S.

output of primary petrochemicals plus their coal-derived counterparts.
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During the two decades before L979, production of petrochemicals by U.S.

producers rose rapidly, as the ultimate products derived from petrochemicals

replaced natural materials such as cotton, wood, rubber, metals, soap, manure,

and natural solvents. The economic competitiveness of petrochemicals was en-

hanced by rapid technological advances in production processes and by stable

prices of feedstocks and fuel. Production by the Industrial Organic Chemi-

cals Industry - the industry that produces all primary and most intermediate

petrochemicals -- increased at an average annual rate of 10 percent between 1954

and 1967, and 7 percent between 1967 and 1979.

In sharp contrast to its rapid growth during the 1960a and 1970s, the

U.S. petrochemical industry -- especially producers of primary petrochemicals -

has been in decline during most of the period since 1979. Production, employ-

ment, and operating rates were all notably lower in 1983 than in 1979. Profits

appear to be down substantially as well. At the same time, the share of the

U.S. market accounted for by imports has grown markedly.

Several major factors underlie this decline, according to a recent CRS

analysis. 5/ While the imposition of Superfund excise taxes cn chemicals and

petroleum about the time when the industry began to have difficulties did not

help the industry, the tax levels are low enough so that their effects probably

were very small compared with the other negative factors. Moreover, the

Economic Recovery Tax Act of 1981 (P.L. 97-34) substantially reduced the burden

of corporate income taxes on U.S. corporations, including the petrochemical

industry.

5/ See U.S. Library of Congrass. Congressional Xesearch Service. U.S.
Primary Petrochemicals; The Superfund TaKes and Other Factors Shaping Recent
Trends In Supply and Demand. Report No. 84-704E by Bernard A. Gelb and Gary
L. Guenther, August 30, 1984. Washington, 1984.
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A recent study by the Envirnomental Protection Agency makes similar find-

ings concerning the trade effect of present Superfund taxes: "Global recession,

decontrol of U.S. crude oil prices, changes in exchange rates, and increase in

foreign chemical production capacity overwhelm any potential effects of the

excise taxes imposed by CERCLA on the U.S. balance of trade." 6/ The study

concluded that the effect of the law's excise tax on the Zrade deficit was

probably not significant because both imported and domestically produced

feedstock are taxed.

6/ U.S. Environmental Protection Agency. Impact of the CERCLA Tax on
the Nation's Balance of Trade, CERCLA Sec. 301 (A)(1)(F). December 1984.
Washington, 1984.
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IV. ECONOMIC ANALYSIS

A. Focus of the Analysis

This analysis focuses on six of the twelve primary petrochemicals that

are subject to Superfund taxes, and on the producers of those substances. The

bix petrochemical -- benzene, butadiene, ethylene, propylene, toluene, and

iylene - accounteA for about 60 percent of U.S. production of primary petro-

chemicals in 1984. Between June 1981 and September 1982, 89 percent of Super-

fund tax receipts from primary petrochemicals and about 60 percent of all Super-

fund tax receipts were accounted for by the six chemicals.

Existing law imposes exactly the same absolute tax on each of the six

substances: $4.87 per ton. 7/ We have assumed that the tax for each of the

chemicals rises from the present level to those specified by H.R. 5640 for 1987

and 1990, under a scenario of no waste-end tax (table 1). H.R. 5640 contained

two sets of tax schedules that would raise the taxes, in step fashion, over five

years, to as high as $26.11 per ton. (One set assumed eventual imposition of

a waste-end tax; the other did not.) The rates of change and amounts were

completely different for each of the six substances. With only one exception

(among the six), taxes per ton would be higher in every year in the scenario

with no waste-end tax. It should be noted that, also with one exception, the

7/ Comprehensive Environmental Response, Compensation, and Liability Act
of 1980 (P.L. 96-510)
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TABLE I. Estimated Prices and Hypothesized Superfund Tax Rates
for Six Primary Petrochemicals

(dollars per ton)

Tax

Estimated
Petrochemical Price a/ Existing 1987 1990

Benzene $ 320 $ 4.87 $ 13.20 $ 17.60

Butadiene b/ 590 4.87 19.58 26.11

Ethylene 310 4.87 13.78 18.37

Propylene c/ 315 4.87 11.74 15.65

Toluene 290 4.87 10.38 13.84

Xylene 275 4.81 21.30 22.35

a/ Average price as of early 1985.

b/ 1,3-Butadiene.

cl Chemical grade.

Sources: CRS estimates, based on data provided by Chemical Marketing
Associates, Inc.; P.L. 96-510; H.R. 5640, as passed by the House of Repre-
sentatives, 98th Congress.
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tax amounts for 1990 under the no waste-end tax case are one-third higher than

those for 1987.

Economic analysis of the impact of the hypothesized Superfund tax in-

crease requires knowledge of the prices of the commodities. We have estimated

average current prices for each of the six substances, largely on the basis of

price data made available to CRS by Chemical Marketing Associates, Inc. (Houston,

Texas), These, also, are shown in table 1.

B. Questions of Market Structure and Behavior

The economic effects of increases in Superfund taxes on the U.S. petro-

chemical industry would depend upon the structure of the primary petrochemical

industry, the role of foreign suppliers (also sellers), and the structure of the

intermediate chemical industry (the buyers). Addltionally, the economic effects

would depend on the type of competitive behavior of the sellers and buyers, and

on the relative reaction of each to tax increases. Analysis is complicated, par-

tfcularly in the short run, by uncertainty as to what analytical framework (in

terms of market structure and seller and buyer behavior) would be appropriate.

The structure of the U.S. primary petrochemical industry seems to be

characterized by relatively few producers of a homogeneous product. Producers

tend to be large chemical companies or major integrated oil companies. In the

cases of benzene and ethylene, for example, the largest ten producers account

for 63 percent and 77 percent, respectively, of total U.S. production capacity

for the two substances. The top four producers account for 30 percent and 42

percent of the respective capacity totals. (See table 2.)

An industry with such a structure often is characterized by interdepend-

ence among firms, where each firm's pricing and other decisions tend to depend
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TABLE 2. Annual Production Capacity Among Top Ten Producers
of Ethylene And Benzene

ETHYLENE

Thousand Metric Tons

2,336
1,818
1,764
1,271
1,180
1,162
1,057

975
972
620

13.155

17,073

BENZENE

Thousand Metric Gallons

205
174
168
142
133
130
115
III
100

95
75

1,443

2,312

2 of Total

13.7%
10.7
10.3

7.5
6.9
6.8
6.2
5.7
5.7
3.6

77.1%

100.0%

% of Total

8.9%
7.5
7.3
6.1
5.8
5.6
5.0
4.8
4.3
4.1
3.2

63.0%

100.0%

Producer

Shell
Dow
Union Carbide
Arco
Exxon
Gulf
Dupont
Amoco
Phillips
Texaco

Subtotal

Total U.S.

Producer

Gulf
Shell
Exxon
Phillips a/
Sun
Dow
Sohio
Arco
DuPont
Amoco
Ashland

Subtotal

Total U.S.

a/ Includes plants in Puerto Rico

Sources: Chemical Week, August 29, 1934, pp. 46-47; Oil & Gas Journal,
September 3, 1984, pp. 55-56.
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upon how the firm anticipates its competitors will react. Accordingly, the

economic effects of expanded Superfund taxation would depend upon how the various

producers would react to the higher taxes and what they believe would be the

reaction of their competitors including foreign competitors.

If there is such interdependence, prices tend to be more stable than they

would be otherwise under pressure of cost Increases. 8/ Sellers fear that a

price increase on their part will not be adopted by competitors, which would

result in the price-booster losing market share. Thus, competitors view market

share as an important goal in itself, and are willing to reduce profit margins to

maintain or increase their share. Other things being equal, this kind of com-

petitive behavior makes it unlikely that the companies will attempt to raise

their prices (in order to shift some or all of a tax Increase to the buyers.

This "model" is appropriate if production costs do not vary widely among the

various sellers.

It is not clear from movements in the prices of the six petrochemicals

over the last five years that there has recently been or Is now interdependence

among sellers in the U.S. primary petrochemical market. Prices of the six

substances bave fluctuated considerably since early 1979. For example, the

price of benzene increased about 25 percent between the third quarter of 1980

and the second quarter of 1981; and the price of ethylene fell 30 percent

between June 1984 and March 1985. These observations are based on (a) monthly

and quarterly average transaction prices of U.S. producers for 1980 through

early 1985, made available to CRS by Chemical Marketing Associates, Inc.

8/ An excise tax on a producer is essentially equivalent to an increase
in production costs.
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(Houston, Texas), and (b) monthly producer price indexes completed by the U.S.

Bureau of Labor Statistics. 9/

These fluctuations may not necessarily rule out a condition of interde-

pendence, however. First, it is common for the prices of homogeneous, commod-

ity-type products such as primary petrochemicals to vary widely over phases

of the business cycle; and the chemical industry experienced two recessions and

recoveries during this period. Second, prices of crude oil and natural gas --

the raw materials of these products -- increased very steeply and, in the case

of oil, then declined significantly.

Third, because some of these products are co-products or by-products in

the process of producing others, swings in demand for the primarily intended

product and in its production can result in shortfalls or excess supplies of

co-products for which there are no similar swings in demand. Other things being

equal, the shortfalls, or surpluses, will tend to raise, or reduce, prices of

the co-products. Fourth, there may be an interdependence among domestic pro-

ducers only, with foreign suppliers tending to set prices below what domestic

producers would charge.

The circumstances described in the fourth item may well describe the

situation now, although not uniformly for all six products. There is an in-

dication that import prices are lower than domestic producers' prices for 4

of the 6 primary petrochemical substances. 10/ Where foreign suppliers are

charging prices lower than what domestic producers would charge, the latter --

9/ Chemical Marketing Associates provided contract prices for all six
chemicals, except toluene, where spot prices were provided. The Bureau of
Labor Statistics does not compile a price index for xylene,

10/ Average prices of imports were derived by dividing the total value
by total quantity of imports for each of the products. Average domestic prices
were calculated from the data provided by Chemical Marketing Associates, Inc.
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assuming they still pursue the same corporate goals -- musz keep prices as

low as possible to avoid losing still more market share. There is nothing

inherent in this situation, however, that predicts the reaction of foreign

suppliers when a large tax increase is imposed.

Returning to the industry structure described initially, one can very

reasonably also infer a mode of behavior different from that developed above.

Ofter things being equal, a relatively small number of producers under cost

pressure may well be able to raise prices. For example, producers of benzene

were able to boost prices about 30 percent between 1979 and 1960 to cover (at

least partly) the increase in the cost of crude oil even though production

(and presumably demand) dropped about 25 percent. Over the same period, prices

of propylene rose even faster (55 percent) in the face of a smaller drop in

output (4 percent).

Domestic producers' ability to raise prices would be eased by the nature

of demand for their products. Buyers, intermediate petrochemical producers, far

outnumber the sellers, and thus constitute a more competitive industry than the

primary petrochemical industry. In addition, substitution possibilities for prim-

ary petrochemicals are technologically limited in some cases, at least in the

short run; demand for these substances is therefore likely to be price inelastic.

Finally, because imported primary petrochemicals would also be subject to

tax increases under H.R. 5640, foreign producers selling in the U.S. market would

have an incentive to increase prices, and would do so ruughly to the extent that

U.S. producers raise their prices. 1I/ Those foreign producers who, because of

lower production costs or pressure of low capacity utilization undersell U.S.

I1/ This does not imply that U.S. producers would be the first to increase
prices.
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producers, presumably would not increase prices so far as to close the gap. It

is possible that foreign producers would absorb the hypothesized increase in tax

rates; this action would imply a decision to expand market share instead of max-

imizing profits (or minimizing losses) in at least the short run, if not longer.

In general, any reaction of U.S. primary producers to hypothesized Super-

fund tax increases would take Into account the absence of Superfund taxes abroad,

and the option of domestic as well as foreign purchasers of primary and of der-

ived products to buy, at almost any point in the chain of production, such pro-

ducts made abroad from non-taxed feedstocks. Assuming that U.S. exports of the

six primary substances would not be subject to the tax increase, the tax increase

would not disadvantage U.S. products in export markets. 12/

In summary, there are at least a few responses to the hypothetical Super-

fund tax increases in the short ru. that one can reasonably expect; and there

appears to be no preponderance of evidence that one is more likely than another.

In addition, it is important to note that foreign suppliers, although free from

Superfund taxation on production sold abroad (but not in the U.S.), and in some

cases beneficiaries of lower raw material costs, are nevertheless subject to

basically the same economic forces and constraints as domestic producers.

Because it is uncertain as to how U.S. producers and foreign suppliers

would react in the short run, we present and analyze below two alternative

behavioral "Scenarios" that more or less bracket the range of most likely

behavioral combinations. They should not be regarded as the two most likely

outcomes.

12./ Under H.R. 5640 as passed by the House, exports are exempted and
rebates would be given for Superfund taxes paid on products eventually exported.
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C. Impact on Primary_ Petrochemical Producers

1. Scenario I -- Tax Absorbed by Producers in Short Run

In this scenario of the industry and market, domestic producers are as-

sumed to be "interdependent", as described in the previous section. Foreign

suppliers are tending to charge lower prices than domestic producers, further

deterring domestic producers from attempting to raise prices in order to pass

forward all or part of the tax increase. It is assumed that foreign suppliers

also do not attempt to increase prices.

To estimate the impact of the hypothesized increases in Superfund taxes on

industry production, profits, and other operational aspects, we have followed a

standard economic model that i-corporates the relationship among costs, pro-

duction levels, and profits. As seen in table 3, the hypothesized tax increases

would, in the short run, raise estimated variable production costs (excludes

depreciation, amortization, and overhead) of the six substances in 1987 by as

little as 2.1 percent and as much as 6.6 percent. The corresponding increases

for 1990 would be 3.4 percent and 7.0 percent. 13/ (These percent increases

in costs would be higher if prices decline. H.R. 5640 provides for adjusting

the tax amounts in case of price increases, but not for price decreases.)

With prices unchanged under this Scenario, the quantities demanded for

the six products would not change (other things being equal), but industry

profits would decline by the full amount of the increase. Assuming production

at the 1984 level is the amount used or sold domestically, annual industry

profits on the six products would decrease by about $490 million, or 4.4 percent

13/ As discussed earlier, a per-unit excise tax is considered as an in-
crease in the cost of production. The cost concept measured here is average
variable cost. Analytically, the correct procedure is to determine the per-
centAge of change in marginal costs. Data on marginal costs for each substance
is not, to our knowledge, publicly available.



TABLE 3. Estimated Average Production Costs and Hypothesized Superfund Taxes for Six Primary Petrochemicals

Estimated Tax per Ton Tax as a Percent of Average Variable Cost
Average
'er-UnIt
Variable Proposed Proposed Change

Product Cost Existing 1987 1990 Existing 1987 1990 1987 190

Benzene $ 288 $4.87 $13.20 $17.60 1.7Z 4.6Z 6.1% 2.9Z 4.4%

1,3-Buitadiene 531 4.87 19.58 26.11 0.9 3.7 4.9 2.8 4.0

Ethylene 279 4.87 13.78 18.37 1.7 4.9 6.6 3.2 4.8

Propylene (chem.) 284 4.87 11.74 15.65 1.7 4.2 5.5 2.4 3.8

Toluene 261 4.87 10.38 13.84 1.9 4.0 5.3 2.1 3.4

Xylene 248 4.87 21.30 22.35 2.0 8.6 9.0 6.6 7.0

Note: Average variable cost is estimated at 0.9 percent of price.

Sources: Table 2; Public Law 96-510; Congressional Record, August 10, 1984; CRS estimates.

ho
Gr,



830

CRS-27

of sales, if the hypothesized 1987 tax level is fully absorbed. The correspond-

Ing decrease for the 1990 tax level would be about $630 million, or 5.6 percent

of sales. In 1981 through 1983, before-tax profits on the six products averaged

about 1.24 percent of sales for 26 companies that are large producers of those

products according to a survey by Price Waterhouse. 14/ Since that period, vol-

ume produced and sold has increased 15/ and raw material costs have fallen, 16/

b it product prices have fallen as well.

Profit margins probably have widened somewhat since 1981-83. But it is

clear that the hypothesized Superfund tax increases could still generate

industry losses.

Such substantial declines in profits are not likely to affect production

leels in the shorttun. But in the long-run, assuming production costs cannot

be reduced elsewhere, capital resources would leave the domestic industry, since

the rate of return after taxes would be lower than in other industries. The

result would be reduced industry output and employment.

These long run effects would spill over onto other sectors; the decline in

demand for oil and natural gas would affect oil and gas production. As the pri-

mary petrochemical industry contracts, prices to secondary users would increase

as demand fell. Hence, even if producers absorbed the tax in the short run, in

the long run, prices would still rise until equilibrium was restored.

14/ Price Waterhouse, A Comparison of Sales to Earnings Ratios for
Chemical Companies for Their Overall Sales and Sales of Products Subject to
CERCLA Taxes (March 15, 1985). The survey was commissioned by rhe Chemical
Manufacturers Association.

15/ Relatively small changes in production affect profitability by much
larger relative amounts.

16/ Acquisition costs of crude oil currently average about 15 percent
the average level for 1981-1983.
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Effects on Imports and Exports. With everyone's prices unchanged, the

share of the domestic market for the six primary petrochemicats accounted for

by imported products would be maintained in the short run.

In the long run, shrinkage in the U.S. industry as a result of low profit-

ability would lead to lower domestic output and a smaller share of the U.S.

market. Foreign suppliers presumably would be absorbing the tax increase on only

part of their production, and would not experience as sharp a drop in overall

profitability as U.S. producers. Assuming no change in the total quantity sold

in the market, the quantity of imports would increase. -

Assuming exports of the six substances would be exempt from the hypothet-

esized tax increases (as under H.R. 5640), U.S.-produced primary petrochemicals

would not be at a competitive disadvantage in foreign markets. Sharply-reduced

profitability on domestic sales, however, may well affect the ability of U.S.

producers to compete worldwide. Also exports would decline to the entent that

U.S. producers would relocate to foreign countries and focus on foreign markets.

2. Scenario 2 -- Tax Passed on bv Producers.

Partly because of the severity of the potential impact on domestic primary

producers under scenario L, there are reasons to believe that domestic primary

petrochemical producers will strive very hard, and probably would be able to

shift forward part of the tax increase. (a) Profit levels of domestic pro-

ducers may not be large enough to absorb the proposed tax increase. (b) Im-

ported products would also be subject to the tax increases, and foreign sup-

pliers would be faced with potential large decreases in profits. (c) The

domestic intermediate petrochemical industry (users of the primary products)

is composed of more firms and, therefore, probably is more competitive than

the primary petrochemical industry. (d) As recently as the second oil price
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shock, domestic primary petrochemical producers were able to pass forward at

least part of the large increase in costs through sharply increased prices.

Here, the price elasticity of demand as well as supply is a crucial

element. Since there is little evidence as to what those elasticities are,

we have used two assumptions for each: -0.3 and -2.0 for demand; and +1.0 and

+8.5 for supply.

The results derived from the extreme alternative world where all the

tax is passed forward -- will differ from that in which all the tax is

absorbed by at most 50 percent, according to established economic theory. 17/

While intended to be illustrative, these figures are based on both empir-

ical and theoretical evidence. Regarding demand price elasticity, one recent

study postulates a price elasticity of demand for four primary petrochemicals

of from -0.14 to -0.53. 18/

Regarding, supply price elasticity, the same study referred to above

includes a supply price elasticity for propylene of +8.5. 19/ Because we

were unable to find other supply price elasticities, it is difficult to know

how well +8.5 approximates the actual elasticity. Estimated supply price

elasticities for other industries, however, are generally much lower. Because

of the greater uncertainity, we have set a wider range for supply price elas-

ticity than for demand price elasticity.

17/ More precisely the changes in price and in quantity under pure monop-
olistic conditions will be half those under competitive market conditions.
See, for example, Richard A. Musgrave and Peggy B. Musgrave. Public Finance
in Theory and Practice. New York: McGraw-Hill Book Company, 1973. p. 436-438.

18/ Management Analysis Center, Inc. Superfund Financing: An Analysis
of CFERCLA Taxes and Alternative Revenue Approaches. Los Angeles, CA. March 6,
1984. The report does not explain how the elasiticities were arrived at.

19/ Superfund Financing: An Analysis of CERCLA Taxes and Alternative
Revenue Approaches.



833

CRS-30

Table 4 shows the effects under scenario 2. If the supply price elasti-

city is +1.0 and the demand price elasticity is -2.0, prices of the six prL-

mary petrochemicals would rise, on average, 1.1 percent under 1987 proposed

TABLE 4. Estimated Changes in Production and Prices Under Scenario 2

Tax Level
1987 1990

Percent increase in costs 3.2% 3.2% 3.2% 3.2% 4.62 4.6% 4.62 4.62

Assumed supply price elasticity 41.0 +1.0 +8.5 +8.5 +1.0 +1.0 +8.5 +8.5

Assumed demand price elasticity -0.3 -2.0 -0.3 -2.0 -0.3 -2.0 -0.3 -2.0

Percent change in quantity -0.7% -2.1 -0.9 -5.2 -1.2 -3.1 -1.3 -7.5

Percent change in prices +2.52 +1.1 +3.1 +2.6 +4.0 +1.5 +4.4 +3.7

Note: Data are weighted averages for the six primary petrochemicals
focused on in this report.

Source: Text; Tables I and 3; U.S. International Trade Commission.

tax levels; the total quantity demanded would decrease by 2.1 percent. If

the supply price elasticity is +8.5 and the demand price elasticity -0.3,

prices would rise 3.1 percent on average. The alternative elasticity as-

sumptions would give results that lie between the above figures. These

results reflect the fact that when supply is less elastic and demand more

elastic, it is more difficult to shift the tax forward and producers bear

relatively more of the tax.
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Under the 1990 tax levels, prices would increase by larger percentages

compared with 1987 and output would decrease more because the proposed tax

rates in 1990 would be higher than in 1987.

Thus, under scenario 2, prices would rise and the quantity demanded

would fall, leading to reduced domestic production and employment. The extent

of these effects would depend upon the behavioral postulates concerning the

price elasticities of supply and demand.

Effect on Imports and Exports. Under scenario 2, foreign producers would

probably increase their prices in the United States commensurate with the

increase by domestic producers. This would preserve the market share. The

level of imports would decline as prices increase but the relative proportion

of domestic output and foreign imports should be maintained.

U.S. producers would not be at a competitive disadvantage in foreign mar-

kets except to the extent that the domestic tax would adversely affect the

profitability of the industry in the United States.

D. Impact on Intermediate Petrochemical Producers

As the previous discussions suggest, the effect of the proposed tax in-

creases on producers of intermediate (secondary) petrochemicals depends upon

the response of the primary petrochemical industry to the tax increases.

If the primary petrochemical industry does not shift the taxes because

interdependence among firms would not permit it or because of competition

from foreign producers there would be little short-term impact on the inter-

mediate petrochemical industry. Firms in the itidustry would continue to

demand the same quantities of primary substances because the prices charged
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In the long-run, however, a smaller U.S. primary petrochemical industry

and greater demand for foreign products would tend to result in higher prices

charged to intermediate producers, as well as greater imports of primary

substances. This will affect the level of output and profitability of the

secondary industry since they would be unable to pass on these higher costs

to tertiary producers, or producers of final products (because imports of

secondary substances are not and woqld not be subject to Superfund taxation).

If domestic primary petrochemical producers, along with foreign suppliers

are able to increase prices (and reduce output), at least part of the short-

run burden of the hypothesized tax increases would fall on intermediate

producers. The extent of the short-run incidence depends on how much pri-

mary producers are able to raise prices, and on the elasticities of supply

and demand for intermediate products. Because U.S. buyers of intermediate

products can purchase materials made abroad from non-taxed feedstocks, it

is likely that domestic intermediate producers will not be able to increase

prices sufficiently to cover the increase in their cosLs.

In the long-run, if interme6:ate producers would not be able to increase

prices sufficiently to cover the increase in costs, lower profitability would

cause resources to leave the industry - and domestic production and employ-

ment would decrease.

E. Effect on the U.S. Oil Industry

Because H.R. 5640 would increase Superfund taxes on crude oil, the U.S.

petroleum refining industry, too, would experience increases in production

costs. Moreover, the several integrated oil companies (with petroleum re-
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be subject to higher Superfund taxation on the costs of both their inputs

(crude oil) and on some of their outputs (primary petrochemicals). R.R. 5640

would raise the tax on crude oil from 0.790 ($.0079) per barrel to 9.65J

($.0965) per barrel, assuming no waste-end tax. This would increase oil tax

liabilities from about $40 million per year to about $480 million per year.

As suggested by the data in table 1, most of the largest U.S. primary

petrochemical producers are vertically integrated oil companies (with petroleum

refining divisions or subsidiaries). Although these constitute a minority of

the total number of producers, they apparently account for most the Superfund

tax liability. Ten of the 12 companies that are believed to pay 70 percent

of Superfund taxes are major integrated oil companies, 21/ and taxes on

petrochemicals and petroleum combined account for 80-85 percent of total

Superfund tax liability.

Therefore, the question of who would pay the expanded levels of Superfund

taxation is also a question of the extent to which the major oil companies

would pay the tax. The fact that they are vertically integrated firms

complicates the analysis beyond the scope of this report. But it should be

noted the hypothesized increase in the petroleum tax equals only 0.3 percent

of U.S. refiners average crude oil acquisition cost in early 1985.

It is possible that the major oil companies would attempt to shift both

the increase in the crude oil tax and in the taxes on primary substances back-

ward onto factors of production. More specifically, they could lower the price

they pay for crude oil. In this case, part of the burden of the hypothesized

tax increases would be on independent oil products who sell to and land owners

21/ Includes Conoco, a subsidiary of DuPont.
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(royalty owners) other than the companies themselves. To the extent that the

companies would shift thp - "-,crease forward to downstream chemical producers

or users other than themselves, those producers or users could end up paying

part of the increase in the crude oil tax.

0


