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OVERSIGHT OF IRS AND JUSTICE DEPARTMENT
PROSECUTION OF SEVERAL TAX CASES

MONDAY, JUNE 23, 1986

U.S. SENATE,
SUBCOMMITFEE ON OVERSIGHT OF THE

INTERNAL REVENUE SERVICE
OF THE COMMITTEE ON FINANCE,

Washington, DC.
The committee mot, pursuant to recess, at 10:05 a.m., in room

SD-215, Dirksen Senate Office Building, Hon. Charles E. Grassley
presiding.

Present: Senators Grassley and Armstrong.
[The press release announcing the hearing follows:]

(Pres Release No. 86-048, June 5, 1986]

FINANCE SUBCOMMrTrEE SETS HEARING ON OVERSIGHT OF INTERNAL REVENUE AND
DEPARTMENT OF Jusrncz AcTrvmzs IN THE CRIMINAL PROSECUTION OF SEVERAL
TAX CASES

Senator Packwood (R.-Ore.) Chairman of the Senate Committee on Finance an-
nounced today that the Subcommittee on Oversight of the Internal Revenue Service
will hold hearings the mornings of June 19, 20, and 23, on possible improper activi-
ties by the Internal Revenue Service and the Justice Department in the prosecution
of several tax case. The hearings will l e chaired by Senator Charles E. Grassley
(R.-Iowa) and Senator William L. Armstrong (R.-Colorado).

Of particular interest to the Subcommittee will be testimony relating to two
recent Federal District Court decisions, United States v. Kilpatrick (D. Colo. 1984),
and United States v. Omni International Corporation (D. Md. 1986), where the courts
dismissed the indictments because of IRS and/or Justice Department abuses com-
mitted either before the grand jury or the District Court in opposition to motions to
dismiss the indictments.

The Subcommittee will also review the activities of the IRS and the Justice De-
partment in the investigation and prosecution of cases involving abusive tax shel-
ters and/or foreign investments.

Finally, the Subcommittee will review the Justice Department's attempt to keep a
Federal District Court opinion, which was critical of the Department's handling of
the Kilpatrick case, from being published in the Federal Court reports.

Senator GRAwSLzy. Good morning, everybody. I am Senator
Chuck Grassley from Iowa. Senator Armstrong, from Colorado, is
the other member of the committee here so far.

This is a hearing of the Subcommittee on Oversight of the Inter-
nal Revenue Service. And I would like to welcome all of our distin-
guished witnesses to this third day of hearings on the subject of
prosecutorial abuse in criminal taxpayer cases.

In the last two hearings, we received some very excellent testi-
mony from Judge Fred Winner, and he gave us an objective over-
view of this subject matter. In addition, we heard testimony from
the defendant's perspective. This testimony has done much to
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inform us of what Judge Kane described in the Kilpatrick cAse as
an "IRS investigation out of control and a grand jury which was
converted into little more than a rubber stamp."

Today, we are going to receive testimony from the Government's
representatives on prosecutorial abuse in taxpayers' cases. And I
look forward to answers in response to some of the very serious
problems that seem to exist in our tax enforcement system.

The most important function of these hearings will be to deter-
mine how the Internal Revenue Service can best collect taxes with-
out violating the rights of taxpaying citizens. I would request that
each witness before us give a brief oral summary of his written tes-
timony, and then, of course, as is our practice, unless people ask to
the contrary, any written testimony will be included in the record
as if read in its entirety.

Before I call the first witness, do you have an opening statement,
Senator Armstrong?

Senator ARMSTRON0. No, Mr. Chairman, I do not. I agree with
what you have said. And I am grateful to our friends in the Justice
Department and the IRS for coming. I would be hopeful that we
could proceed in a very informal manner because I think what we
really need to do here is reason together about the extent of which,
if any, legislation is needed, and the extent to which, if any, man-
agement practices need to be reviewed by Justice or IRS.

And my feeling is that that will be enhanced actually by more or
less of a give and take. So I would be hopeful that the witnesses
will be disposed to let us read their statement and summarize it for
us as you suggested, and then have a good dialog with them.

Senator GR i LY. Do you suggest differently than we have done
on the other witnesses of receiving their testimony initially and
then asking questions at the end?

Senator ARMSmONG. No, Mr. Chairman. That is fine.
Senator GRAwSLEv. All right. Then with that in mind, I would

like to call our one and onfy panel but call all three panelists at
the same time: Roger M. Olsen, and he is the Assistant Attorney
General for the Tax Division, Department of Justice here in Wash-
ington; and then we have Anthony V. Langone-and I hope I pro-
nounced that right-

Mr. LANGONE. That is correct, sir.
Senator GRASSmiY [continuing]. Acting Assistant Commissioner

for Criminal Investigations with the Internal Revenue Service; and
John M. Rankin, and he is the Assistant Commissioner for Inspec-
tion of the Internal Revenue Service.

So I guess we would go in the order of my introduction. That
would be Mr. Olsen first, Mr. Langone, and then Mr. Rankin.

Welcome to all of you, and thank you very much for coming
today.

STATEMENT OF ROGER M. OLSEN, ASSISTANT ATTORNEY GENER.
AL, TAX DIVISION, DEPARTMENT OF JUSTICE, WASHINGTON,
DC
Mr. OmSm. Good morning, Senators. It is a pleasure to appear

here this morning and to testify on a subject that the Tax Division
of the Justice Department views as one that is of critical impor-
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tance. And that is the administration and the enforcement of the
tax laws and in particular as they relate to abusive tax shelters.

I would like to briefly summarize my written statement. But in
doing so, what I am primarily attempting to do is tu provide an
overview and a brief background for those things that I think are
germane to this subcommittee's hearings.

While the Tax Division has a unique responsibility in the admin-
istration and the enforcement of the tax laws, it is perhaps ironic
that we rarely come before this particular committee. Rather, it
seems that our involvement is with another committee of this
Senate, and that is the Judiciary Committee.

The Tax Division has a unique role. As my statement indicates,
the Tax Division represents the United States Government in all
Federal tax litigation with the exception of litigation in the United
States Tax Court.

We also handle all of the appellate work that generates from the
United States Tax Court so that the Internal Revenue Service,
while it is that agency that handles the litigation at the trial court,
the Tax Court, does not handle the appellate liti.ation.

The Tax Division also has another responsibility, which is on the
enforcement side. And that side, I think, is closer to what it is that
has been the subject of these hearings. Although the invitation
from Senator Packwood refers to abusive tax shelters, it seems
clear that from most of the testimony, that has been generated in
the last 2 days that your primary interest and focus is on the
criminal tax shelter side, not the abusive shelter side; the distinc-
tion being this: That when Congress enacted in TEFRA the abusive
tax shelter rules the definition of "abusive" referred to fraudulent
and false statements or an overvaluation of assets of 200 percent or
more. Clearly, those are areas that are civil in nature and not just
criminal. A false or fraudulent statement would, of course, also be
a predicate for a criminal prosecution as opposed solely to a civil
tax shelter matter.

On the criminal side, the Tax Division's responsibilities are nu-
merous. We have the authority to authorize the institution of all
grand jury investigations. Before any component of the Depart-
ment of Justice may begin, initiate or expand a grand jury investi-
gation on title 26 offenses, prior written approval must be secured
from the Tax Division. For any criminal case that has been com-
pleted in terms of an investigation, whether the Internal Revenue
Service has conducted the investigation administratively or has
conducted the investigation with a grand jury that has been au-
thorized by the Department of Justice, by the Tax Division, previ-
ously, the Tax Division must, nevertheless, authorize the prosecu-
tion of each and every one of those title 26 or tax-related prosecu-
tions. So that the Tax Division gets into these cases from a unique
perspective, I think.

Whether that is a tax shelter case, whether that is an organized
crime case, whether that is a procurement fraud case, whether that
is an insider trading case, if there are title 26 or criminal tax over-
tures to that case, the Tax Division is involved and has to review
the initiation of the grand jury investigation. In some cases, a U.S.
attorney may have a title 18 investigation or title 21 drug investi-
gation and may wish to now focus on the criminal tax aspects. And
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to do that, they must come back to the Tax Division for approval.
The point I am making is that even after the initiation of the
grand jury investigation, the U.S. attorneys offices and the strike
forces and the Presidential Drug Task Forces must submit their
recommendations for prosecution on the title 26 charges to the Tax
Division.

In all of those cases where there is a request for prosecution, or
there is a request for a grand jury investigation, the matter is re-
viewed by the Tax Division, by trial attorneys in the criminal sec-
tion, by a line attorney; then it is then submitted to a person that
we call a "reviewer," that is, a job classification in the criminal
section. That person is a criminal prosecutor who then reviews not
merely the file that has been submitted to the Tax Division by
either the IRS or the grand jury investigation component but also
reviews the work product of the line attorney. Then depending on
whether or not that case is agreed upon by those attorneys, it is
then reviewed at a third line by an Assistant Chief and goes to the
Chief.

In some cases, it will come up to the level beyond the criminal
section. Within the criminal section, all of those attorneys are
career prosecutors. The case may also be reviewed further up the
line by a Deputy Assistant Attorney General. That has, historically
speaking, been a career position. It is currently a noncareer posi-
tion. Then as well as by the Assistant Attorney General position
that I now hold.

The reason I bring that up is because the administration of the
tax laws is within the Department of Justice handled from a very
unique perspective. I think if we look at the administration of
criminal justice-that you see that it is the U.S. attorneys that
have full and complete responsibility and authority to institute
grand jury investigations as well as to institute prosecution of
cases.

Once we authorize prosecution of a case and when we do, we
advise the U.S. attorneys office or the strike force or whoever it is
that is actually handling the case, has responsibility for it, that if
there is going to be a disposition of the case on anyt"ng short of a
trial, thatistosay there isgoingtobea plea, that there are cer-
tain requirements that have to be followed- The requirement flows
from what we call, the practitioners call, the "major count policy."
The major count policy is this: We identify what is the most signifi-
cant count or offense in the indictment that is going to be charged
or the information. And the U.S. attorneys office is not permitted,
not authorized, to take a plea to the charges unless they include at
least that major count. They can go above it, but they cannot go
below it.

It is a means by which we maintain some standards of uniformi-
ty and prevent the inappropriate disposition of a criminal tax case
which some people view as something less than a true criminal of-
fense; that a tax crime is somehow something less than a crime
that other people may have committed, whether it is procurement
fraud or narcotics or espionage or whatever.If the case is disposed of on a major count basis, requirements of
the Department of Justice include--and it is reflected in the U.S.
Attorneys Manual, a written document made a part of public
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record in numerous cases litigated across the country, freely avail-
able. It provides that pleas on the basis of anything other than a
plea of guilty, plea of nolo contendere, for example, or what is
called an Alford plea, referring to a United States Supreme Court
case-that those pleas are not to be accepted by the Department
attorney.

Now an Alford plea is a plea that the U.S. Supreme Court has
said is a permissible plea constitutionally, legally, and ethically.
The defendant comes into court and his approach to the charges is
this: I cannot defend myself against those charges. I appreciate
what the Government can prove. I do not admit my guilt. Never-
theless, I admit that if the case went to trial that I would be con-
victed on the state of the evidence. But I do not admit the guilt.

The Department of Justice's standard is perhaps a unique one.
Notwithstanding what the U.S. Supreme Court has said, our posi-
tion is that we will not accept Alford plea. We do not condone what
may be perceived by others as over-reaching in the apprehension
and bringing to justice of those people who are charged with
crimes. If they want to dispose of it short of a trial, they are going
to have to plead guilty.

Nolo contendere, that is to say-and this is more frequently seen
in cases where you have auto accidents at the state court level
where an individual will come into court from an auto accident-
perhaps drunk driving-and will not want to admit guilt in a
criminal forum because that could be used against them in a civil
forum, so the individual will come into court and say, well, I will
plead nolo contendere; that will take care of the criminal case, and

will not be establishing liability in a civil case.
It might even be used in the Federal system potentially by white

collar crime defendants such as procurement fraud defendants.
Senator GRAssixy. Mr. Olsen.
Mr. OLSF. Yes, Senator.
Senator GRASsiY. I don't want to shut you off, but we have gone

10 minutes now. How much more time do you need for your sum-
mary? And then I will remind you when that is up.

Mr. OxSEw. Just a few more minutes, Senator.
Senator GRAmSSuz. All right. Go ahead.
Mr. OLSaN. Beginning at page 7 of my written statement, there is

a discussion about immunity practices and procedures which al-
though not a specific subject of the invitation to testify has clearly
become a subject of some interest by this subcommittee. And I
would like to address that in a summary fashion and invite ques-
tions from the subcommittee.

The Department of Justice has some fairly well and clearly de-
fined standards with respect to immunity that are both reflected in
the U.S. Attorneys Manual as well as in the Tax Division publica-
tions. Those standards, I think, provide what has been more recent-
ly reflected in a case decided by the U.S. Court of Appeals for the
10th Circuit, and are, I submit, illustrative of those matters that
are of interest to this subcommittee.

The Lowell Anderson case is the case specifically of which I
speak and it addresses questions in reversing the decision of U.S.
District Court Judge Kane in a case separate from the Kilpatrick
or the OMNI decisions.
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Finally, I think that I should address this because it is, in my
view, perhaps the one area in which the Department of Justice and
the Tax Division, if it is subject to criticism, and one that warrants
inquiry. It is the position that we took on what we call the "publi-
cation issue." That is one where the Department of Justice has
stated publicly what our position was and what it is. That it was a
mistake. That the Department should not have permitted going for-
ward with any attempt to prevent the publication of the decision of
Judge Winner.

I say that because while the statements that have been made are
clear in terms of what our position was and what it was based on,
greater detail of those historical events was provided to the Senate
Judiciary Committee by e letter dated March 29, 1984 signed by
Robert McConnell, the Assistant Attorney General for the Office of
Legislative Affairs.

I understand that a copy of that letter has been made available
to the staff of this subcommittee. If it isn't then simply out of an
abundance of care and caution, I would ask that a copy of the
letter, which I have here, also be incorporated into the record.

[The information from Mr. Olsen follows:]
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U.S. Depa rnen IJust e
Office of I ahtve AWi

Ofte o .1s AMMI tAIMY CofuiWlIh. .DC. 205J

CLA:KLP:AHechtkopf:clb 2
5-13-2879

Honorable Patrick Leahy
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Senator Leahy:

This is in response to your letter of February 27, 1984,
regarding the Tenth Circuit's order of January 3, 1984, directing
West Publishing Company to postpone the inclusion of an opinion
of Judge Fred M. Winner, of the United States District Court for
the District of Colorado, in the permanent volumes of that company's
Federal Supplement case reporter.

Before turning to the specific questions you have posed, some
background may help to place the matter in context. Following a
trial on one count of obstruction of justice, a jury returned a
verdict of guilty against defendant William A. Kilpatrick in
United States v. Kilpatrick, District of Colorado case No. 82-Cr-222.
The charge was based on alleged acts by Kilpatrick during the grand
jury investigation of a tax shelter that he and others had promoted.
During the investigation, a grind jury subpoena was issued
directing Kilpatrick to produce certain records, and the District
Court ordered him to produce those documents. But, after the
District Court had issued its order, Kilpatrick, among other things,
allegedly travelled to the Cayman Islands, where the documents were
located, removed various of the records from their ordinary location
to prevent their production, and even destroyed some records which
he himself characterized as highly, incriminating.

After the jury returned its verdict, defendant Kilpatrick
filed a motion for a new trial and a motion to dismiss the indictment
on grounds of prosecutorial misconduct in connection with the grand
jury investigation. The District Court commenced hearing these
motions on July 12 through July 15, 1983. Because they were to
be called as witnesses at the hearing, two of the prosecutors
withdrew from representing the Government. The third prosecutor
present was similarly prevented from representing the Government
when Judge Winner ruled that he was barred from doing so because
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he also might be a potential witness. Judge Winner denied a
Government request that the defense not be permitted to call that
prosecutor as a witness. The Government's request was based on
the facts that that prosecutor had not participated in the grand
jury investigation, that the subject on which he might be called
to testify was not relevant to the notion to dismiss, and that
there were other witnesses who could testify as to that matter.

Since all the prosecutors had thus been barred from
representing the Government at the scheduled hearings, the
Government requested a continuance to give substitute counsel
from Washington, D.C. a chance to travel to Denver and to prepare
for the hearing. This request was denied, and the hearing
proceeded with the Government essentially unrepresented for two
half days. An Assistant United States Attorney was present as an
observer, but her office stated that it did not wishto participate
in the hearing, and she stated that she was not prepared to
represent the Government. Thus, defense evidence was taken with
the Government unable t6 crosp-examine and otherwise fully
protect its interests. Six witnesses called by the defense
Testified while the Government was forced to sit passively on the
sidelines.

Although new Government counsel arrived from Washington on
the second day of the hearing, he was not yet fully prepared to
represent the Government. And the ability of the prosecutors to
assist him was severely restricted. Even though the court viewed
the prosecutors as analogous to defendants for purposes of the
hearing on alleged prosecutorial misconduct, the court applied the
witness sequestration rule to them. Thus, the prosecutors were
excluded from the courtroom during the hearing. Judge Winner also
ordered that they not read any transcripts of the hearing. Despite
these impediments, the substitute counsel represented the Government
as best he could for two and a half days of the hearing. But
cross-examination of several defense witnesses and testimony of
most of the Government's witnesses had not been presented at the
time the hearing was continued to August 16, 1983.

When the hearinq reconvened in August, Judge Winner announced
that because of his impending retirement, he would only rule on
the motion for a new trial and the motion to dismiss would be
transferred to another judge for resolution. Accordingly, the
Government did not present all of its evidence or cross-examine
all of the defense witnesses on the question of misconduct.
Thereafter, on August 25, 1983, Judge Winner issued a memorandum
opinion in which he granted the defendant's motion for a new trial
primarily because of what he perceived to be his erroneous exclusion
of certain evidence at trial. Most of the opinion, however, was
devoted to a discussion of the defense allegations of misconduct.
Judge Winner acknowledged, however, that these allegations were
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irrelevant to the only matter he was resolving--the motion for a
new trial--and that he was making no findings that there had been
misconduct. But he nevertheless recited in great detail the
specific alleged conduct about which the defense complained and
the names-of the Government attorneys allegedly involved. In so
doing, he left the clear impression, either expressly or impliedly,
that the conduct had indeed occurred as alleged by the defense and
was improper. The submission for publication of an opinion which
for the most part resolved no issue in the case and was little
more than a one-sided recitation of the incomplete record in the
case was extremely unusual.

When the opinion was issued, a detailed review of the grand
jury and court record was made by the Tax Division. Based upon
that review, the filing of a motion with Judge Winner was
authorized requesting him to withdraw the portions of the opinion
containing unproved and, therefore, unfair charges of attorney
misconduct and to leave the record free of potentially harmful
material until the evidence was fully presented in the hearings to
be held by tie new judge. Judge Winner denied this motion.

The Solicitor General, thereafter, authorized the Tax
Division to file an appeal to the Tenth Circuit seeking reversal
of Judge Winner's order refusing to withdraw the offending
portions of his opinion and, in the alternative, to seek issuance
of a writ of mandamus directing Judge Winner to withdraw parts of
that opinion. The brief and alternative petition for a writ of
mandamus was filed on November 29, 1983 and this proceeding is
still pending. As noted in that filing, the Government believes
that Judge Winner violated his judicial duty to keep court records
free from scandalous matter. See, e.g., Green v. Elbert, 137 U.S.
615, 624 (1891).

Turning now to your specific questions:

1. Your first question pertains to the initiation of the
process of seeking the order in question. As Mr. Schmults' sta i-
ment of January 27, 1984, indicates, no senior officials of the
Department of Justice were involved in that process. This course
was, instead, proposed by the attorneys in the Tax Division's
Appellate Section who were responsible for handling the Government's
appeal and mandamus petition regarding Judge Winner's opinion and
authorized by the Acting Chief of the Appellate Section.

At some time after the opinion here was issued, Judge Winner
submitted it to West Publishing for publication, and that company
thereupon published the opinion in its "advance sheets" for Volume
570 of its Federal Supplement. West Publishing, as you know,
serves as an official or quasi-official reporter (a role West has
characterized as analogous to that of the Government Printing Office
(Lowenschuss v. West Pub. Co., 542 F. 2d 180, 184 (3d Cir. 1976)).
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Inquiries were made by an Assistant Chief of the Tax Division's
Criminal Section as to whether West would be willing to withhold
publication of the opinion from its permanent volumes pending
resolution of the appeal and mandamus proceeding in the Tenth
Circuit. West Publishing Co. advised the Department of Justice
that it exercised no discretion in publishing opinions submitted
to it by courts. Therefore, West would postpone its scheduled
December 30, 1983, printing of the permanent volume only if it
were ordered to do so by the District Court or the Court of
Appeals. After the Appellate Section attorneys were advised of
West's position, they thereupon began drafting a motion seeking such
an order so that the status quo (or what was left of it) could be
maintained until the Tenth Circuit had an opportunity to rule on
the merits of the pending appeal and mandamus request. That work
was begun on the morning of December 28, 1983, two days before West's
scheduled publication date.

2. Your second question concerns the approval of the
motion. On completing a draft of the proposed motion late in the
afternoon of December 28, the matter was presented to the Acting
Chief of the Appellate Section, who was authorized to sign outgoing
correspondence and court filings in all pending appellate cases.
The Acting Chief believed that the request to maintain the status
quo by postponing publication of Judge Winner's opinion in the
permanent volumes of the Federal Supplement was ancillary to and
an interim step necessary to secure the relief sought in the
pending appeal and mandamus proceeding, and therefore did not
advise the Assistant Attorney General or Deputy Assistant Attorney
General of the Tax Division of the motion. Nor, having been
advised that West would not oppose the motion, did the Acting Chief
seek further approval from the Solicitor General before
signing the motion and sending it to the Court. The Tenth Circuit
issued an order on January 3, 1984, temporarily granting the
requested relief.

Although West itself did not, in fact, oppose the motion or
the order on First Amendment or any other grounds, certain news
media not affected by the order, raised questions about the First
Amendment implications of the order in late January 1984. After
considering this matter, the Department concluded that, notwith-
standing West's role as an official or quasi-official court
reporter for the Federal courts, the motion requesting this relief
was contrary to the Department's policy against seeking the
imposition of prior restraints on the press. At about the same
time, however, the Tenth Circuit on January 24, 1984, issued an
order vacating its order of January 3, 1984.

3. Your third question pertains to the role played in
seeking the order in question by the three attorneys of the Tax
Division's Criminal Section. Two of them played no role in seeking
that order. Although Appellate Section attorneys were responsible
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for drafting the motion, one of the trial attorneys was called
on to provide them with some information concerning the trial
proceedings before Judge Winner. He was also involved in the
contact with West as to its intentions with regard to the
publication of the opinion in question and assisted in the
transmittal of the motion to the court. None of the trial
attorneys had any discussions with the Acting Chief of the
Appellate Section regarding the filing of this motion.

4. Your fourth question pertains to the Department's
guidelines for instituting appellate proceedings. Generally,
authorization for the prosecution of an appeal or a request for
relief in the nature of mandamus from any of the Courts of Appeals
must be obtained from the Solicitor General. Once such an
authorization has been received, however, all matters that are
ancillary tosuch a proceeding (briefs and motions, etc.) are
within the authority of the litigation divisions. Viewed, as it
was, as an interim action to effectuate the previously authorized
appeal/mandamus action, the motion here would not have required
separate authorization from the Solicitor General. On the other
hand, the motion could also be viewed as a broadening of the
action previously authorized and therefore properly the subject of
a new authorization by the Solicitor General. On balance, the
latter view is probably the more appropriate one, but the question
was close enough that this action should not be considered as more
than an inadvertent failure to follow the Department's appeal
procedures.

5. Your final question pertains to whether the Department
has initiated any internal investigations into this matter.
While the Department's Office of Professional Responsibility is
now looking into the allegations of attorney misconduct before
the grand jury, the initiation pf the West motion has already been
investigated quite thoroughly, and no further inquiries into that
matter are contemplated. As Mr. Schmults indicated in his
statement of January 27, the actions taken by all of those
involved in filing the motion were well-intentioned and based on
their belief that the relief requested was appropriate under the
circumstances. As noted above, no First Amendment considerations
had been raised by West or were focused on by the Appellate
Section attorneys, who were essentially seeking to preserve the
status quo pending appeal. Indeed, although the Tenth Circuit
ultimately determined that the Government had not made a sufficient
showing to warrant the postponement of publication of Judge
Winner's opinion, it noted that West's status as an official or
quasi-official reporter for the Federal courts may serve to
distinguish that company from other publishers and may provide a
basis for the courts' exercise of authority over the publication
of official case reports in the Federal Supplement and Federal
Reporter volumes. In these circumstances, the Department does
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not believe that the matters surrounding the filing of the motion
warrant further investigation or the imposition of sanctions
against any of those who were involved in seeking the order in*
question, notwithstanding the ultimate determination that the
motion was contrary to the Department's policy against seeking
prior restraints of the press.

I trust that this answers all of the questions you have
regarding this matter.

Sincerely yours,

ROBERT A. McCONNELL
Assistant Attorney General
Office of Legislative Affairs
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Mr. OLSEN. And, finally, in addition I have an appendix to my
statement that is a list of tax shelter cases brought by the Tax Di-
vision.

Senator GRAwSLEY. My staff informed me that we don't have a
copy of it. But that doesn't mean that you maybe don't have one
along today or something.

Mr. OLS.N. I have one today, Senator.
Senator GRAmsIY. All right. Thank you.
Mr. OLSEN. This is to Senator Leahy specifically addressing the

questions that he raised in a letter of February 1984 on this
matter.

Thank you, Senator.
[The prepared written statement of Mr. Olsen follows:]
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Thank you for inviting me to participate in this oversight

hearing on criminal tax cases involving abusive tax shelters and

foreign investments. I would like to proceed by: (I) describing

for you the role of the Justice Department in the investigation

and prosecution of criminal tax cases; (2) providing details on

immunity practices and procedures in criminal tax cases; (3)

outlining our experiences with abusive tax shelters and foreign

investments; and (4) discussing the attempt to temporarily delay

publication of an opinion critical of Tax Division prosecutors.

We recognize that the Subcommittee is particularly inter-

ested in the Kilpatrick and Omni cases. In view of their

pendency before the Courts of Appeals, however, we are con-

strained in what we can say about these proceedings.

ROLE OF THE JUSTICE DEPARTMENT

The IRS is primarily responsible for the detection of

criminal tax offenses and for the development of cases for

prosecution. When the IRS determines a case warrants criminal

prosecution, the case is referred to the Justice Department. The

conduct and control of all Federal tax litigation, except that in

the United States Tax Court, were vested in the Department of

Justice by Executive Order No. 6166, issued by the President on

June 10, 1933. The Tax Division of the Justice Department is

charged with administering the nationwide Federal Tax Enforcement
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Program. The paramount objective of the Federal Tax Enforcement

Program is the preservation of the tax system by ensuring that

the tax laws are fairly and uniformly enforced. All criminal tax

prosecutions and all tax grand jury in-estigations must, there-

fore, be approved by the Tax Division. This allows the Tax

Division to apply national standards of prosecution, and ensures

that all taxpayers are treated equally, regardless of their place

of residence.

Requests for grand jury and prosecution authorizations

undergo careful and thorough review by attorneys in the Criminal

Section of the Tax Division. With the exception of cases which

are deemed noncomplex and forwarded directly to the United States

Attorneys' offices, each case is reviewed by a line attorney, who

writes a memorandum recommending for or against prosecution or

grand jury authorization. Each case is then reviewed by one or

more stervisory attorneys.

In determining whether prosecution is warranted, Tax Divi-

sion attorneys must be satisfied that there is (I) a prima face

case, and (2) a reasonable probability of conviction. As stated

in The Principles of Federal Prosecution (reproduced in the

United States Attorneys' Manual) "as a matter of fundamental

fairness and in the interest of the efficient administration of

justice, no prosecution should be initiated against any person
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unless the Government believes that the person probably will be

found guilty by an unbiased trier of fact.0 USAM 9-27.210.

If the Tax Division concurs in the recommendation of the

IRS, the case is forwarded to the local United States Attorney's

office for prosecution. Although primary responsibility for

prosecuting tax offenses restswith the United States Attorney,

United States Attorneys often request the assistance of Tax

Division attorneys. Since the beginning of fiscal year 1984,

United States Attorneys' offices have requested Tax Division

assistance in more than 300 cases and 40 grand jury investiga-

tions. Of the 300 trial requests, more than 280 involved cases

in which the requesting United States Attorney stated that the

local office lacked either the personnel or the requisite exper-

tise to handle the prosecution. During fiscal year 1985, Crimi-

nal Section attorneys conducted 65 criminal tax trials, 14 grand

jury investigations, and 61 grand jury presentments. This

represents about 15t of the criminal tax trials during that time

period.

Traditionally, the IRS has fully investigated a case admin-

istratively and referred it to the Tax Division with a recommen-

dation for prosecution. A second approach to the development of

criminal tax cases involves a recommendation by the IRS or the

appropriate United States Attorney's office that a grand jury

investigation of a particular tax offense be initiated. In
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recent years, the number of cases investigated through grand

juries has increased. This is due, in part, to a commitment on

the part of the IRS to more extensive involvement in cases

involving narcotics trafficking, abusive tax shelters, and

foreign transactions. Requests for initiation of grand jury

investigations by the IRS are usually based upon a determination

that the case cannot be fully developed administratively. The

great majority of the requests are made when the United States

Attorney or Strike Force Attorney conducting a grand jury inves-

tigation of violations of Titles 18, 21, 31, or other nontax

criminal statutes uncovers potential tax crimes. In 1985, only

10 of the 487 requests for a grand jury authorization were

submitted by the IRS.

The use of the grand jury to investigate criminal tax

violations must first be approved and authorized by the Tax

Division. Decisions are made on a case-by-case basis. As

stated, each grand jury authorization request is carefully

reviewed by a line attorney and one or more supervisory attorneys

in the Criminal Section. When a tax grand jury investigation is

authorized, the United States Attorney or Strike Force Attorney

will be notified of the authorization by a letter from the Tax

Division. Once a request for grand jury investigation is approved,

the primary responsibility for development of the case shifts

from the IRS to the Justice Department. Most grand jury inves-

tigations are conducted by Assistant United States Attorneys.
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However, a number of the investigations are conducted by the Tax

Division's Criminal Section prosecutors. The prosecutors and the

grand jury are assisted in the further development by the case by

Special Agents of the IRS, usually the Agents who were respon-i-

ble for the case during its administrative stages.

When an IRS agent is assigned to assist the prosecutor in

conducting a tax grand jury investigation, the prosecutor is

required to notify the IRS agents working on the case that grand

jury materials are made available to them under the following

conditions: (1) grand jury material remains under the custody

and control of the United States Attorney, the Strike Force

Attorney, or Tax Division Attorneyl (2) no disclosure is to be

made except for criminal purposes, and only to. IRS personnel

assisting in the criminal investigation (3) the IRS agents will

furnish the Tax Division w2.th their views and recommendations,

whether favorable or unfavorable and (4) all grand jury mate-

rials, including copies, must be returned to the United States

Attorney, Strike Force Attorney, or the Tax Division Attorney

once the case is concluded. Tax Division guidelines provide that

persons to whom grand jury material is to be disclosed should be

advised in writing that such material is secret #nd that it may

be used only for the purpose of assisting the Government attorney

in the performance of the attorney's duties in enforcing federal

criminal law.* Tax Division Institute of Criminal Tax Trials,
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1983, p. 164, No. 4. A form letter is provided to Tax Division

attorneys for this purpose.

Once a grand jury investigation is authorized by the Tax

Division, no indictments or informations charging tax offenses

are to be returned without prior authorization of the Tax Divi-

sion. When the grand jury investigation has produced sufficient

evidence to seek indictments, the United States Attorney or the

Strike Force Attorney must have one of the case agents prepare a

report, which is forwarded to the Tax Division for review. These

reports are reviewed fully by Criminal Section attorneys in the

same manner that requests for prosecution in IRS administrative

investigations are reviewed.

New attorneys in the Criminal Section of the Tax Division

undergo extensive training before they receive litigation assign-

ments. All Tax Division attorneys are required to attend the

two-week Attorney General's Advocacy Institute. In addition, new

attorneys attend an one-week course, sponsored by the Advocacy

Institute, on grand jury practice and procedure.

New attorneys are also required to read several training

manuals which contained guidelines for litigation procedures.

These include the Tax Division's 1983 Institute on Criminal Tax

Trials; the two-volume Criminal Tax Manual; and the United States

Attorneys' Manual, particularly Title 6--Tax Division. Other
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Department publications include the Criminal Division's Manual

for Federal Grand Jury Practice, Volumes I and II, and the Office

of Legal Policy's Guide on Rule 6fe) after Sells and Baggot.

IMMUNITY PRACTICES AND PROCEDURES

Department of Justice Manuals contain guidelines for two

types of immunity: formal, or statutory immunity, and informal,

nonstatutory immunity. The latter is commonly reerred to as
"pocket immunity," and may be granted by a Letter of Assurance or

an Agreement Not to Prosecute. Letters of Assurance are used

with individuals who are viewed solely as witnesses, whereas

Agreements Not to Prosecute are used with individuals who are

viewed as potential targets of an investigation.

Requests for statutory immunity must meet the requirements

set forth in Title 1 of the United States Attorneys' Manual.

Before requesting immunity for a witness, prosecutors must

consider: the public interest; the seriousness of the offense

and importance of the case; the value of the testimony or infor-

mation; the likelihood of prompt and complete compliance; the

relative culpability and criminal history of the witness whether

there has been a conviction prior to compulsion; possible adverse

consequences to the witness who testifies; and the availability
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of the Fifth Amendment privilege to the witness. USAM 1-11.210 -

220. Requests for statutory immunity must be approved by the

appropriate Assistant Attorney General.

Guidelines governing requests for informal immunity are

contained in Title 9 of the United States Attorneys' Manual.

This section provides that "the attorney for the government may,

with supervisory approval, enter into a ncn-prosecution agreement

in exchange for a person's cooperation when, in his/her judgment,

the person's timely cooperation appears to be necessary to the

public interest and other means of obtaining the desired cooper-

ation are unavailable or would not be effective." USAM 9-27.610.

This section further provides that supervisory approval is

required. "Prosecutors working under the direction of a U. S.

Attorney must seek the approval of the U. S. Attorney or a

supervi-ory Assistant U. S. Attorney. Departmental attorneys not

supervised by a U. S. Attorney should obtain the approval of the

appropriate Assistant Attorney General and his/her designee, and

should notify the U. S. Attorney or Attorneys concerned." USAM

9-27.610, par. 4. In certain sensitive cases, approval of the

appropriate Assistant Attorney General or his/her designee is

required. USAM 9-27.640.

Informal immunity is a necessary component of the concept of

prosecutorial discretion. It is widely used by prosecutors, and
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has been accepted by the courts. United States v. Winter, 663 F.

2d 1120, 1133 (Ist Cir. 1981), cert. denied, 460 U.S. 1011

(1983); United States v. Librach, 536 F. 2d 1228, 1230 (8th Cir.

1976), cert. denied, 429 U.S. 939 (1976); see also, United States

v. Quatermain, 613 F. 2d 38 (3d Cir. 1980), cert. denied, 446

U.S. 954 (1980); United States v. Weiss, 599 F. 2d 730, 735 n. 9

(5th Cir. 197); Galanis v. Pallanck, 568 F. 2d 234, 235-236 (2d

Cir. 1977). Indeed, in United States v. Peister, 631 F. 2d 658,

662-663 (10th Cir. 1980), cert. denied, 449 U.S. 1126 (1981), the

prosecutor stated that informal immunity was commonly used by

prosecutors from the United States Attorney's office in Colorado.

TAX SHELTERS

The use of abusive and illegal tax shelters has created a

severe burden on tho administrationn of the federal tax system

and resulted in significant revenue losses. In 1980, the Commis-

sioner for the Interndl Revenue Service and the Assistant Attorney

General for the Tax Division issued a memorandum to all IRS

District Directors and United States Attorneys, informir.j them

that "A necessary complement to our civil compliance effort is

concerted criminal investigation and prosecution of those who

counsel, promote or profit from tax shelter schemes which violate

the law." Crackdowns on abusive and illegal tax shelters continue

to be a priority concern of this Administration.
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A tax shelter has been defined as an investment which allows

a taxpayer to offset certain losses not only against the income

from the investment, but also against the taxpayer's other

income, usually from his regular business or professional activity.

Tax shelters derive their neae from the fact that the investments

shelter from taxation other taxable income earned by the investor.

Most tax shelters are legitimate and are created to take

advantage of preferences in the tax code designed to promote

desired social and economic goals. Unfortunately, the intended

goal of certain tax preferences, i.e. legitimate investment in

targeted areas, has been overshadowed by massive abuses of the

tax system. Disreputable promoters distort transactions to

provide investors with tax benefits which they are not legally

entitled to receive. For example, tax shelter benefits are

frequently claimed on assets that do not exist or were never

placed in service. Documents evidencing investments in assets

that do exist are often backdated to the most recently concluded

tax year--an illegal form of after-the-fact tax planning.

Another common abuse involves the gross overvaluation of assets

for the purpose of increasing the investment tax credit, energy

tax credit, and depreciable basis of the asset.

Beginning in the late 19701s and continuing into the 1980's,

tax shelters have been extensively and aggressively marketed. It

has become socially acceptable to own tax shelter investments and
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the latest tax shelters are a primary subject of cocktail party

conversation. This mindset created a ready opportunity for a

variety of con artists and swindlers to promote fraudulent

schemes in the guise of tax shelters. Theselmodern-day snake oil

salesmen sell the alleged availability of tax benefits to a

gullible public, but their ultimate victims are the United States

taxpayers.

The present tax code, and its myriad of deductions and

credits, provides ample opportunity for devious and unscrupulous

promoters. Virtually every type of legitimate tax shelter

has an illegitimate twin and investors often have little

means of determining whether the transactions underlying the

investment have or will occur. The only simple test for separat-

ing the legitimate from the abusive is to apply the maximt "If

it appears to be too good to be true, it probably is." Unfortu-

nately, many investors do not care whether the transaction has

any substance because they receive, or at least claim, tax

benefits far in excess of their investment.

The growth of the abusive tax shelter industry inexorably

led to increased investigative emphasis on the part of the IRS

and to criminal tax investigations of the promoters. Thus, in

fiscal year 1985, the Internal Revenue Service initiated 326

investigations of fraudulent tax shelters, and referred 213 cases

involving fraudulent tax shelters to the Justice Department.
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During fiscal year 1985, 92 new tax shelter cases were indicted,

and the Government obtained 55 convictions and guilty pleas.

Forty-six defendants were sentenced 65 percent of those

sentenced received prison terms, and the average term of imprison-

ment was 30 months.

In most instances, criminal investigations focus on the

organizers, promoters and salesmen of tax shelter schemes.

Investors are usually subject only to civil assessments and

penalties because of the difficulty of proving their criminal

intent. Investors will usually claim reliance on representations

of the promoters or upon the advice of attorneys. And in many

instances, the investors have themselves been defrauded because

the tax shelter is nothing but a Ponzi scheme or because the

assets underlying the scheme do not exist or their value has

been grossly inflated. We are currently looking at some cases

involving investors, and expect that in due course we will find a

case with adequate evidence to support a criminal prosecution.

The illegal tax shelter schemes which the Justice Department

has investigated or for which prosecutions have been brought have

involved a broad array of investment and financial arrangements.

Our cases have involved, for example, real estate transactions

solar energy panels coal mining oil and gas ventures; cattle

investments; investments in art work; vitaminsl horses; research

and development; commodities straddles; and gold and silver
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transactions. Some examples of criminal tax prosecutions involv-

ing tax shelters are set out in an Appendix to this statement,

which we have submitted for the record.

With the enactment of the Tax Equity and Fiscal Responsibil-

ity Act of 1982 (TEFRA), Public Law 97-248, the Congress provided

the IRS and the Justice Department with new weapons for use in

the war against promoters of abusive tax shelters. Prior to the

enactment of TEFRA, no civil sanctions applied to promoters of

abusive tax shelters and, aside from criminal prosecutions, the

Government's primary recourse was to audit sll of the investors,

requiring an enormous outlay of resources. Additionally, some

promoters continued to market interests in abusive tax shelters

even though criminal investigations had been opened and were in

process.

Statutes enacted by TEFRA now allow the Government to attack

abusive tax shelters directly at their source by the use of

injunctive relief (Code Section 7408) and civil penalties against

promoters (Code Section 6700). The injunction provision is a

particularly important addition to the Code. Under this pro-

vision, the IRS may now request the Department of Justice to

institute proceedings directly against tax shelter promoters in

much the same manner as the Securities and Exchange Comission

acts to halt violations of the securities laws. The related
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penalty statute also permits the IRS to assess substantial

monetary penalties against abusive tax shelter promoters.

On November 1, 1983, the Tax Division established the Office

of Special Litigation for the purpose of conducting all of the

tax shelter and related litigation under these provisions. That

office now has 21 attorneys to handle its expanding case load of

injunction and penalty actions. As of April 30, 1986, 167 cases

involving more than 82,000 investors and $9 billion in potential

revenue losses had been referred by the IRS to the Tax Division

for injunctive relief. Thirty-seven cases have been returned to

the IRS by the Tax Division and closed. One hundred and three

suits have been filed, and 78 injunctions obtained, 60 by consent

and 18 by trial. To date, the Department of Justice has not lost

any Section 7408 cases. Thirty-nine cases are awaiting trial,

and others are being further developed before suit is initiated.

Attachc4 as an Appendix is a list of injunctions granted

(categorized by trial and by consent). In addition, the Office

of Special Litigation is currently defending 40 actions involving

Internal Revenue Code Section 6700 promoter penalties totalling

approximately $60 million.

Although many of the injunction cases require a full trial

on the merits, the Office of Special Litigation has drawn on the

experience of the SEC and has successfully concluded many of its



29

- 15 -

cases through the use of negotiated consent decrees. In fact,

over 78 percent of the cases have been successfully concluded

by consent decree. Each of these decrees resulted in the Govern-

ment's obtaining remedies comparable to those that would have

been obtained after a successful trial, including in excess of

$5,000,000 in civil tax penalties paid pursuant to the consents

and court orders prohibiting the defendants from engaging in

future abusive tax shelter conduct. Violations of the injunction

orders or consent decrees obtained in two of these cases have

resulted in criminal contempt convictions. In three instances,

promoters were jailed for up to two years for violating the

injunctions.

Neither a decision to seek an injunction nor the entry of an

injunction will affect a decision to prosecute a promoter

criminally. In a number of cases, we have sought injunctions

even though criminal investigations against the promoters were

also pending.

The importance of the Government's efforts to shut down

abusive tax shelter promotions cannot be exaggerated. The

amounts involved in some of these cases is staggering. The

massive Sentinel Financial Instruments and Sentinel Government

Securities tax shelter case, for example, involved more than

$130,000,000 in fraudulent deductions. In short, it is clear

that abusive tax shelters are a multi-billion dollar problem.

66-526 0 - 87 - 2
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The Subcommittee's press release also mentioned cases

involving foreign investments. Our experience has been that a

large percentage of the tax shelter cases under criminal inves-

tigation have a foreign connection. Promoters, seeking to

obscure the true nature of the scheme, route (or purport to

route) all or a part of the transaction through foreign corpo-

rations, tax haven bank accounts, or other offshore entities,

which are completely under the control of the promoters. Often

the transactions are papered, but never take place. Frequently,

no money changes hands or the consideration consists essentially

of check swaps. These transactions are designed to have the

superficial appearance of being at arms-length. Thus, it is

commonplace in tax shelter cases for the transaction to involve a

series of convoluted dealings with Panamanian, Bahamian or Cayman

Islands corporations, banks or trusts, with none of these trans-

actions having any substance. The Senate Permanent Subconittee

on Investigationslhas conducted extensive investigations over the

last several years concerning the use of offshore entities for

tax evasion. A catalogue of some reported cases in which off-

shore entities were used to facilitate tax evasion or avoidance

can be found in the report of Senate Permanent Subcommittee on

Investigations entitled Crime and Secrecy: The Use of Offshore

Banks and Companies, S. Rep. No. 99-130, 99th Cong., lst Sess. at

158-164 (1985).
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We have made great strides in recent years in securing

foreign evidence through greater attention to negotiating infor-

mation exchange provisions in tax treaties, the negotiation

of mutual assistance treaties in criminal cases, and

implementation of the Caribbean Basin Initiative through the

execution of exchange of information agreements. The Tax Divi-

sion has worked closely with the Treasury Department in these

efforts. The investigation of cases having a foreign connection

remains a painstaking effort because of the difficulty of strip-

ping away the web of convoluted transactions whose only purpose

is to create the aura of legitimacy and to prevent investigators

from readily securing necessary evidence.

PUBLICATION ISSUE

On December 28, 1983, the Tax Division sought an order from

the Court of Appeals for the Tenth Circuit temporarily delaying

publication by West Publishing Company in its permanent volume of

Federal Supplement of a decision by Judge Winner in the

Kilpatrick case, which criticized Justice Department prosecutors.

The Justice Department had previously taken an appeal from that

decision. On January 3, 1984, the Tenth Circuit entered an order

temporarily prohibiting publication of the opinion in the perma-

nent volume of Federal Supplement. On January 24, 1984, the

Tenth Circuit vacated the January 3, 1984, order.
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Shortly thereafter, the Deputy Attorney General publicly

acknowledged that it had been a mistake to seek the order. The

order was requested without the knowledge of senior officials and

the episode did not represent any change of the Department's

policy in favor of open proceedings. The Deputy Attorney General

said that the request resulted from a well-motivated effort on

the part of Tax Division attorneys to protect the reputations of

three of their colleagues, who they thought were unfairly crit-

icized in the opinion. In making the request, the Tax Division

attorneys did not fully appreciate its First Amendment implica-

tions.

CONCLUSION

I will be pleased to respond to any questions that you may

have. Thank you.

APPENDIX

SUITS TO ENJOIN PROMOTERS OF

ABUSIVE TAX SHELTERS

AS OF MARCH 31, 1986
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trial:

5 563 F., Supp. 450 (M.D. Tex. Agril 13,
1983). OF.... F.2d .. (5th Ciro June 39 195) (Frmily
Trusts) [uttorff 13

.. CD. Cal, April 16.
1964 (In.j, granted on motion), (Protester orgo) (Appeal to 9th
Cir, pending)

~ P~g~p.Civ. 6.
84-405, 84-1 USTC par. 9441. 53 AFTR 2d 1348 (Do Minn, May 1
1984), aff'd... f,2d .-. (6th Ciro Aug. . 1985) (Patriots
Protest org,)

rj. ..:LS)9ft~ (Filed Jan. S 1904, D, Ariz#) (default
judgment granted 9/13/04) (Equipment Leasing. master videotapes).
(Appeal to 9th Ciro Voluntarily di.dssed Jan. It 1985)

qqr 4.q4qvq9q 594 F. Suppe 671 (M.D. Lao Sept, 20# 1984).
(Protest - Organization)

qr. .qI. q.qr.3) 596 F. Supp. 186 (ED Va. October 5. 1984)
(Patriots protest organization) aff'd ... F,2d ... (4th Ciro
August 8. 1985)

Q~f09;P.Pj1ff (ND Tex, October 5, 1984) (Conviction on contempt*
5 counts. Jury trial. Sentenced November 7. 1934 to 90 days, 5
Yrs, probation)

LA.q~~lqr.q (D Minn. October 9, 1934) (Preliminary InJ -
business trusts) (Aff'd off ; ljgo Sth Ciro July 20. 1985)

"qt¢.jor. qt9 601 F. Supp, 757 (ED Miss Jan. 24. 1915)
Granting permanent inJ, vs. one defendants denying ones Two
other defendants enjoined by consent. (Appeal to 7th Ciro
pending)

iItq 'i.' (WD. Okla., default Judgment Jan. 10t 1915)
(Iackdating, horse breeding)

hItq It;. qqIkq ($*D. NY.. Feb. 13. 195) (Stap Masters)
(On appeal to 2nd Ciro)

a. . (N.D. Gas March 25. 195) (Default
Judgment entered for failure to comply with discovery orders
oquip, leasing@ energy system)

14xJr iwo.JD. O!~o (Tried 4/15/85) (Convicted 4/23/35.
s;.s.*e.ced 25 years)
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- 51 ArTR 2d 1141 (8,D, Cal. Aril
6. 1983)o (Fuaily Trusts)

e2022 1Qt-udV11-LrflL.Iqu itA .91 0 (DO PMss. Aug. S
1983). (Equipment Leasing)

~~ (N.Do Tex., Aug. 15P 1983)
(Accrued 'add-on' interest, real estate)

. (ED,Mo, Nov. 23.
1983). (Accrued 'odd-on' interest, real estate)

g£ !Y~ . q:.q q~t(N.D, Tex, Dec, 5p 1993)s (raly trists)

P~yLJ~g~r.|91fQg 9J|oa u.' (C,D, Cal. I-ar 1, 1984).
masterr Reording Leasing).

PPIRP.!|1|t g11~fI,..gL, (N.D. Cal Nor 6. 1984), (Equip-
sent leasing)

91Pr?)v.1~a±A19.&' N.D, Tex, March 20. 1984). (Accrued
add on interest, real estate)

Pn,£gx.. g. .gJA, (M.D. GA# Morch 20. 1934) (Energy Equipment Leasing)

B Q!r.ArV aA-t1.q1t (C.D, Col.. hay 24, 1984) (Master Recording.
video, audio tape leasing)

f9O|Y£ .fOOl .II.g) (CD, Cale June 20 1964) (Master
Recordings video gases. computer software leasing)

|aaOO..L|.i1, (MD. No. July 10. 1984) (Master Recording)

or1 .Sit'~O.|O~ut1fl .O:GZU.LL .. h, (MOD$ IlI* July
20@ 1984) (Real Estate).

9vo .~oG o1OIOoJ .J Igti O£A, (ED, Mos, July 22. 1994)
(Rule of 78's)

. .. (CD Cale September 17, 1984)
(Equipment Leasing)

40P rAt91iOg.0grat (ND. Tex., August 30. 1984) (Master
Recording)

PflP)P.A v 9eoogL. YkiiJ soh (ND Tex 9/4/64) (Master
Recording)

,o.9210 (ND Mot, October 299 1964) (Protester)

P.o ;q (ND NY, October 319 1"s) (Cattle)

MYbsrO=aiLC. z& (ND Tenn Noveeber 6. 1964). (Master Recording)
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"IsrAog. odgelmlm ja.UiogQ.;qt (D. Cola, August 27, 1985)(Goidmine)

[1r10IA|,!o.AaioB.Gere (E.D. N.Y., Aug. 30, 1985) (Energy
management systems)

Go1:CgI1um;S0.1o0JAo.LSt, (CD, Cl.,, Sept. 4t 1985) (Gold
mines)

391 9rIVS-OJ.291 Du.S;L (S.D, Ohio@ Sept. 9, 1985) (Master
Recording)

lrgid.VgA.x1,.0g21, (M.D. FlOe, Sept. 9. 1985) (Mining)

;£91L3.X .[r£ l gJ.9. (Do Nob,. Sept, 16, 1985) (Mining)

BoktrO±±stlouixo, (Do Masse, Sept 23P 1985) (Master
Recording)

rx£. g [q~4q;, (SD. Tex.@ Sept. 27. 1985) (Return
preparer)

. (Do Utah, September
30. 1985) (Parti4li

WWA920241ttL.0.2, (Do Minn,), (business trusts)
Walter Moophouse - July 25. 1985
Cherl Moorhosse - Agpril 15, 1985
Cheryl Foshaug - March 25. 1985
Armageddon, Inc, - ftrch 25. 1985
Marti Inman - March 25s 1905
Darneli Inc* - March 25, 1985

YPD~E~iig01~g~zO~a~gi.CUD Wash) (Master Videotapes)
Jack brown - December 26v 1985
Frank H, Dollar - December 26. 1985

~ (E.D. Uis) (Complete*
December 30. 1985) (Wind-powered turbine equipment)

~ (C.D. Cal.
Jan. 9. 1986) (Gold Mine)

U,11:[Iu,1no1A.atal~o t .~sl, (ND In) (Ethanol
producing equipment) (Partial) Gary R. VanWaevenbefghe - Feb.
3. 1986

J ts~i.rgL|.i~tmi~jLa~t.l (ND Al) (Energy management
Systems) (Partial) Integrated Control Systems. Inc. - Feb. 12,
19869 Robert Norwood - February 12. 1986,

hhu -|...10t.t .2 (ND FI) (Feb. 18. 1986) (Equipment
Leasing) (Complete) Samuel Le Winer - Feb. 10, 1986
Miner D9velopment Corp - Feb. 18, 1986,
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APPENDIX

CRIMINAL TAX PROSECUTIONS

INVOLVING

TAX SHELTERS

REAL ESTATE

United States v. F. Thomas Little, et al., 753 F. 2d 1420

(9th Cir. 1985).

In a real estate tax shelter conspiracy prosecution to

defraud the United States (Klein-conspiracy), in violation

of 18 U.S.C. 371, the Ninth Circuit confirmed the convictions

of F. Thomas Little and Harold Crutchfield, officer and

director of a real estate development company, and Peter

Chernik, its legal counsel. The prosecution involved,

inter alia, the backdated sale and financing of fraudulent

real estate investments to an undercover I.R.S. agent,

posing as a representative of interested tax shelter investors.

In affirming the convictions, the Ninth Circuit factually

distin'.1ished its earlier decision in United States v.

Dahlstrom, 713 F. 2d 1423 (9th Cir. 1983), as the defendants

in Little had, in concert, promoted, encouraged, and assisted

others to evade the payment of taxes by means of a fraudulent

retroactive allocation of partnership losses, notwithstanding

an expressly contrary statutory provision. The defendants

in Little also prepared fraudulent partnership records and

backdated a promissory note.
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In Little, the Ninth Circuit also found that I.R.S.

undercover operations fall within the broad authority which

Congress delegated to the agency. See also, United States v.

Everett, 692 F.2d 596 (9th Cir. 1982); Jones v. Berry, 722

F. 2d 443 (9th Cir. 1983), cert. denied, 104 S. Ct. 2343

(1984). The I.R.S. has broad Congressional authority to

collect taxes (26 U.S.C. 6301); a broad Congressional mandate

to investigate all persons who may be liable for any internal

revenue tax (26 U.S.C. 7601); and broad discretion in determining

what "reasonable devices or methods" may be "necessary or

helpful in collecting revenue tax. (26 U.S.C. 6302(b)).

The Court also rejected defense contentions of allegti

misconduct by I.R.S. agents in the case which required

reversals of the convictions pursuant to either the due

process clause of the Fifth Amendment or the Court's inherent

supervisory powers.
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United States v. Kenneth E. Allen, et al. (M.D. Fla.)

Kenneth Allen, general partner of a real estate limited

partnership, and Richard D. Smith, a tax attorney, were

convicted in June 1983, in Orlando, Florida, of conspiracy

to defraud the United States (18 U.S.C. 371) and multiple

counts of aiding and assisting in the preparation and presentation

of false partnership and individual investor income tax

returns (26 U.S.C. 7206(2)). This shelter involved fraudulent

losses and deductions rexultinq from fictitious real estate

assignments and illusory partnership property and stock

transactions. The partnership merely contracted to purchase

properties and never closed on any of the transactions.

Moreover, there was no actual intent to respect the financing

arrangements purportedly underlying the transactions. Allen

and Smith marketed their scheme to investors by offering

7-to-I writeoffs. In November 1984, the Eleventh Circuit

summarily affirmed the convictions obtained against the two

defendants. Smith received a three-year sentence, and

Allen, a former mayor of Melbourne, Florida, received a

one-year sentence. Each was sentenced to five-years' probation..
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United States v. Peter Bonastia et al (D. N.J.)

In September and October 1981, Peter Bonastia, Thomas

Gaffney, and Robert Petrallia pleaded guilty to mail fraud,

conspiracy and tax offenses in the District of New Jersey.

The defendants were engaged in the syndication of limited

partnership tax shelters to purchase.and operate various

types of improved real properties. However, all funds

received from investors in approximately 130 partnerships

were not used to acquire the properties, and all of the

partnerships did not own the parcels of real estate. The

defendants ware sentenced to incarceration, probation, and

fines.
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United States v. John D. Clardy, 612 F. 2d 1139 (9th Cir. 1980)

The Ninth Circuit affirmed convictions of John D.

Clardy, a real estate tax shelter promoter, for aiding in

the filing of false income tax returns, in violation of 26

U.S.C. 7206(2). Clardy utilized a circular financing scheme

which resulted in fraudulent prepaid interest deductions.

In the Clardy scheme, three different taxpayers purchased

properties from Clardy or controlled entities for an inflated

purchase price. The property was paid for by nonrecourse

financing and alleged prepayments of interest occurred. In

fact, with the "cooperation of a friendly bank," there was a

mere pretended payment of interest through the use of offsetting

check swaps. In affirming the conviction, the Ninth Circuit

held th.,t the kiting or swapping of worthless checks was

simply a sham.
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CURRENCY/COMMODITY TRADING

United States v. Edward A. Markowitz (S.D. N.Y.)

On April 25, 1985, Edward A. Markowitz, a District of

Columbia tax shelter promoter, pleaded guilty in the Southern

District of New York to conspiring to defraud the United

States (Klein conspiracy); assisting in the filing of false

income tax returns for two of his companies; and evading

more than $1,000,000 in personal income taxes. The prosecution

originated with an investigation of Markowitz's tax shelters

which generated more than $445,000,000 in false and fraudulent

tax deductions. Markowitz established fraudulent partnerships

to create fictitious tax deductions involving paper losses

in the trading of Government securities and precious metal

forward contracts. He rigged security trades; created false

documentation; conducted "sham" trades in Go,.,'nment security

repurchase (REPO) agreements; and paid fees to Cayman Island

and Netherlands Antilles' firms to provide documentation for

his fraudulent transactions.
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United States v. William and Call Dunn (D. Ore.)

In August, 1985, in Portland, Oregon, William and Call

Dunn pleaded guilty to substantive income tax violations

with respect to the years 1978 and 1979 in connection with a

fraudulent Treasury bill tax shelter straddle scheme which

they operated in those years. The scheme involved fictitious

Treasury bill future straddle trades conducted through

purported Cayman Island corporations and resulted in at

least $1,725,000 in falsely claimed investor deductions.

During the two years involved, the Dunns received $500,000

in income from their tax shelter scheme. In October 1985,

William Dunn, the mastermind of the scheme, received a

two-year prison term. In November 1985, Gail Dunn was

sentenced to six months in prison.
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United States v. Michael Senft. et al. (S.D. New York)

In this case, the government was successful in a major

tax shelter prosecution in Manhattan involving the creation

of fraudulent tax deductions for investors in two tax shelters,

Sentinel Financial Instruments and Sentinel Government

Securities. On June 8, 1984, four of the five defendants

were convicted of conspiracy to defraud the United States

(18 U.S.C. 371), and numerous counts of aiding and assisting

in the preparation of false tax returns (26 U.S.C. 7206(2)).

Michael Senft, Sentinel's founder and general partner, was

sentenced to 15 years in prison and an $80,000 fine. Co-defendant

Walter Orchard, Sentinel's former head tax trader, was

sentenced to four years in prison and a $15,000 fine.

Co-defendant David Senft, a securities trader, was sentenced

to two years in prison and a $70,000 fine. Joseph Antonucci,

another securities trader, received a six month sentence and

a $10,000 fine. The Second Circuit affirmed the convictions

and the Supreme Court has recently denied certiorari in this

case.



44

United States v. Roger S. Baskes, 687 F.2d 165 (7th Cir. 1981)

In November 1981, the Seventh Circuit affirmed the

convictions of Roger S. Baskes, a tax attorney, for conspiring

to defraud the United States (Klein conspiracy), in violation

of 18 U.S.C. 371, and aiding and assisting in the filing of

false income tax returns, in violation of 26 U.S.C. 7206(2).

Baskes prearranged a series of fraudulent currency futures

straddle transactions through foreign trusts established by

a Japanese businessman to defer tax liability on $7,000,000

in capital gains income for his clients.

United States v. Alvin Winograd, et al., 656 F.2d 279

(7th Cir. 1981)

In August 1981, the Seventh Circuit affirmed convictions

of Alvin Winograd and Joseph Siegel, for conspiring to

defraud the United States (Klein conspiracy), in violation

of 18 U.S.C. 371, and aiding in the preparation of false tax

returns, in violation of 26 U.S.C. 7206(2), in connection

with "rigged" commodity tax straddles. The defendants

utilized their positions as "brokers" to create fictitious

short-term losses through sham commodity trades. The defendants

were fined in excess of $500,000. Over $1,000,000 in losses

were generated through the defendant's "rigged" commodity

futures trades.
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i QU. t;*NT Li. ASINC

United States v. John W. Duffell. III (C.D. Ca.)

In August 1982, in Los Angeles, California, Judge

Cynthia Hall sentenced tax shelter promoter John W. Duffell, 11,

to six years' imprisonment for Title 18 and Title 26 U.S.C.

offenses arising out of an illegal truck tax shelter scheme

involving approximately 160 limited partnerships and more

than 1,200 investors. The defendant caused losses estimated

at $11,000,000 to the U.S. Treasury through his actions in

falsely claiming to have used investor funds for the purchase

of tractor trailers and related expenses. The Ninth Circuit

affirmed his convictions in August 1983.

United States v. Charles J. Walsh (D. D.C.)

In March 1985, following a three-year grand jury

investigation, Charles J. Walsh, an accountant, pleaded

guilty to mail fraud and false pretense charges in connection

with two fraudulent tax shelter schemes involving equipment

container leases and Government securities. The Government

was defrauded of $6,800,000 in tax revenues by the equipment

leasing program, and false investor deductions totalling

$10,600,000 were generated by Walsh's schemes. Walsh, who

was extradited to the United States from Ireland through the

new United States-Ireland Extradition Treaty in December

1984, received a seven-year prison sentence for his offenses

in April 1985.
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COAL MINING

United States v. W. Garland Nealy, 729 F. 2d 961 (4th Cir. 1984)

The Fourth Circuit affirmed the conviction of W. Garland

Nealy, a tax shelter promoter, for conspiring to aid In the

preparation of false income tax returns, in violation of 18

U.S.C. 371 and for aiding and assisting in the preparation

of false income tax returns, in violation of 26 U.S.C.

7206(2). N6aly obtained the production of a fraudulent coal

mining engineering report, in connection with a tax shelter

investment offering of William Nardone. Nealy knew that the

fraudulent engineering report would be used to entice people

to invest in the coal tax shelters. In affirming Nealy's

conviction, the Fourth Circuit stated that, "laill that is

required is that he 'knowingly participated in providing

information that results in a materially fraudulent tax

return, whether or not the taxpayer is aware of the false

statements.'" See, United States v. Siegel, 472 F. Supp.

440, 444 (N.D. I11. 1979).
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United States v. William Nardone (S.D. W.Va.)

In July, 1984, William Nardone, a tax shelter promoter

in West Virginia, was sentenced by Chief Judge Charles

Hayden to serve 15 years in prison and was fined $60,000

following his May 1984 convictions on conspiracy to defraud

the United States (Klein-conspiracy) and aiding in the

filing of false income tax return charges. Nardone promoted a

fraudulent coal tax shelter scheme to more than 350 investors

predicated upon vastly overestimated coal reserves which

defrauded the Government of at least $7,000,000 in income

tax revenues. At sentencing, Chief Judge Hayden termed

Nardone's scheme, "a monstrous fraud perpetrated on the

People and the Government of the United States."

t
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United States v. Howard C. Flomenhoft, 714 F.2d 708

(7th Cir. 1983)

The Seventh Circuit affirmed mail fraud (18 U.S.C.

1341) and aiding in the filing of false partnership return

(26 U.S.C. 7206(2)) convictions against Howard C. Flomenhoft

a tax attorney, formerly employed by the Internal Revenue

Service, involving a coal tax shelter scheme. Flomenhoft

backdated certain documents provided to investors and made

false statements on partnership tax returns to make it

appear as if the coal shelter partnership was entitled to

claim, and pass through to investors, certain advance royalty

deductions under Treasury regulations. Flomenhoft's scheme

generated fraudulent deductions in excess of $12,000,000.

In affirming the convictions, the Seventh Circuit debunked

the defense contention that the case involves a mere violation

of a proposed Treasury regulation, asserting that Flomenhoft

was charged with both mail fraud and filing false statements

on tax returns. Flomenhoft received an eight-year sentence.
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United States v. Lyle Neal. et al. (S.D. W.Va.)

In December 1980, in the Southern District of West Virginia,

Lyle Neal, Kenneth Winters, and Harold Jeffers, promoters of

a fraudulent coal tax shelter scheme, were convicted of

conspiring to defraud the United States (Klei conspiracy),

in violation of 18 U.S.C. 371, and aiding in the preparation

of false income tax returns, in violation of 26 U.S.C.

7206(2). The three defendants falsified the evaluation of

available coal reserves. Winters received an 18-month

prison term and a fine of $53,000, and Jeffers was fined

$10,000 following their trial convictions. Neal was sentenced

to 14 months in prison and was fined $5,000 following his

guilty plea.
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GOLD MINING

United States v. Trenton H. Parker (D. Co.)

Iv February 1982, in Denver, Colorado, Trenton H.

Parker pleaded guilty to one count of mail fraud (18 U.S.C.

1341); one count of wire fraud (18 U.S.C. 1343); one count

of assisting in the preparation of false tax returns (26 U.S.C.

7206(2)); one count of failing to file an individual tax

return (26 U.S.C. 7203); and one count of perjury (18 U.S.C.

1621). Parker promoted tax shelters which allegedly involved

gold mines in two foreign countries. He was sentenced to

fivc years in prison and was fined $10,000. Parker agreed

to make restitution in the amount of $8,000,000 to Investors.
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OIL & GAS

United States v. George H. Badger, et al. (D. Ut.)

In September 1981, in Salt Lake City, Utah, George H.

Badger, the promoter of a fraudulent oil and gas tax shelter,

which utilized fictitious loans among sham corporations to

create over $4,000,000 of fraudulent partnership deductions

in the form of interest and intangible drilling expenses,

was convicted of conspiring to defraud the United States by

impeding and impairing the lawful function of the Internal

Revenue Service (18 U.S.C. 371). He was sentenced to five

years' imprisonment and was fined $10,000. Assen Ivanoff, a

co-defendant, is a fugitive.
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SOLAR ENERGY

United States v. Ronald Farnsworth, et al. (S.D. Calif.)

During April and May 1983, Ronald Farnsworth and five

other defendants involved in Major Dynamics, a fraudulent

solar panel tax shelter, were convicted in San Diego, California.

The shelter was marketed to over 1200 taxpayers, collected

$8,300,000 in cash, and distributed an estimated $27,000,000

in false tax deductions and credits. The prosecution involved

nonexistent solar panels; substantial inflation of purported

tax losses; extensive backdating; and the concealment of

money in offshore Cayman Island bank accounts. Periods of

incarceration were imposed upon each defendant with a five-year

sentence being imposed upon Farnsworth, the President-Director

of the concern. In addition, the court ordered Roland

Colton the tax attorney who prepared the "tax opinion

letter" for the tax shelter to make restitution in excess of

$153,500.
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ANIMAL BREEDING

United States v. Thomas A. Carruth, et al., 699 F. 2d 1017

(9th Cir. 1983)

The Ninth Circuit in February 1983, affirmed conspiracy

convictions against Thomas A. Carruth and Jackson L. Reed,

promoters of an illegal cattle and feed tax shelter. The

defendants fraudulently overstated the extent of the cattle

herds involved and used illusory financing and cattle feed

expenses created by passing worthless checks among controlled

entities in the United Sta~es and Canada to fraudulently

inflate investors' deductions. Carruth and Reed marketed

their scheme to investors on the basis of 3-to-l tax writeoffs.

Each defendant was sentenced to three-years imprisonment.

United States v. Dennis 0. Crum. 529 F. 2d 1380 (9th Cir. 1976)

Dennis G. Crum a beaver breeder, was convicted of

aiding the filing of false investor income tax returns, in

violation of 26 U.S.C. 7206(2), in a tax shelter scheme

predicated upon the backdating of beaver purchase contracts.

An attorney who devised the program sold the scheme to

doctors at tax return filing time, and the doctors and Crum,

who was solicited for the program by the attorney, signed

backdated contracts.
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i4OVIE
United States v. Emanuel Barshov, et &l. (S.D. Fla.),

733 F.2d 842 (11th Cir. 1984)

Emanuel Barshov and James E. Ross. two promoters of an

illegal movie tax shelter, were convicted in Miami, Florida,

during October 1982, of filing false partnership returns (26

U.S.C. 7206(1)), aiding and assisting in the preparation of

false individual investor income tax returns (26 U.S.C.

7206(2)), and conspiring to defraud the Internal Revenue

Service (18 U.S.C. 371). The Barshov defendants illegally

inflated the cost of movies under the income forecasting

method in order to provide investors with improper deductions

totaling $5,000,000. The defendants' sentences included

fines ranging from $2,500 to $10,000.

United States v. Verland T. Whipple, et al (D. Ut.)

In November 1981, in Salt Lake City, Utah, Verland T.

Whipple, Jack L. Hadley, and Charles DeZonia, who promoted

and sold fraudulent movie tax shelters to more than 200

limited partners, were convicted on charges of aiding and

assisting in the preparation of false partnership and investor

returns, in violation of 26 U.S.C. 7206(2). In December

1981, Whipple. the main promoter, was sentenced to prison

for three years, and the others were sentenced to fines

and/or probation. The motion picture tax shelters, operated

and sold as limited partnerships, were marketed in California

and Utah from 1974 through 1980. A number of schemes were

employed, including the fraudulent valuation of the motion

pictures and the use of illusory transactions between sham

entities in Andorra and the Cayman Islands, to create millions

of dollars of fraudulent partnership expenditures and resultant

fraudulent deductions for U.S. taxpayers. The scheme resulted

in a $950,000 tax loss to the Government.
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BOOK

United States v. Robert L. Moore. Jr. (D. Ct.)

On April 7, 1986, in Ne Haven, Connecticut, Robert L.

Moore, Jr., entered a plea of guilty to a charge of conspiring

to defraud the United States (Klein conspiracy) through the

sale of literary tax shelters. The fraud involved approximately

$37,000,000 in false deductions claimed on more than 1,000

individual income tax returns filed throughout the country.

Moore, the author under the pen name of "Robin Moore"

of such best-sellin, books as The Green Berets, The French Connection,

and The Happy Hooker, willfully conspired between 1976 and

1982 to defraud the United States through the marketing and

selling of tax shelters involving paperback books whose

values had been artificially inflated. Moore aided and

assisted taxpayers who invested in these tax shelters to

file false income tax returns, which claimed false depreciation

deductions and tax credits. As a result of audits and court

proceedings, approximately $37,000,000 in deductions based

on Moore's literary tax shelters have been disallowed to

date.
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Moore had been responsible for obtaining and publishing

a series of paperback books, which were then used as tax

shelters for wealthy investors who sought to reduce their

tax liabilities. Appraisals which grossly overvalued the

royalty rights to each book were furnished to promoters and

investors in the scheme. The authors royalty rights were

then sold to taxpayer/investors for unrealistically inflated

prices. The investor would then make a small downpayment by

cash or check and sign a large promissory note with the

understanding that the note would never be paid off or

collected upon. The purchase price to the investors was

based upon the fraudulently overvalued appraisals. The

investors were thus able to claim false depreciation deductions

and investment tax credits on their income tax returns,

using as the basis for their deductions and credits the

inflated purchase price, including the worthless notes.

Moore has not yet been sentenced.
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U.S.T.P.S-

United States v. Robert Schwind and David Hill (N.D. Ga.)

In May of 1985, defendants Robert Schwind, former Chief

Counsel, Comptroller of the Currency, Southeast Region, and

David Hill, a tax attorney, agreed to plead guilty to charges

of conspiracy to defraud the United States (18 U.S.C. 371)

for their role in promoting tax shelter packages offered by

the United States Tax Planning Service, Ltd. (USTPS).

Defendant Schwind also pled guilty to aiding and assisting

in the preparation of false tax returns (26 U.S.C. 7206(2)).

The tax shelter packages involved the use of client-controlled

foreign corporations and offshore bank accounts. The scheme

also involved the establishment of client-controlled-offshore

trusts; the creation of comodity straddles with offshore

foreign Involvement; the creation of transactions appearing

to be loans and/or other non-taxable sources of income from'

the Cayman Islands; the use of so-called churches for phony

charitable contribution tax deductions; and the creation of

fictitious liability insurance, particularly medical malpractice

insurance, to permit tax deductions for apparently legitimate

insurance premiums. Central to all of these schemes was a

return to the investor of approximately 92 percent of the

alleged deduction. The promoters retained an 8 percent fee

.for their services.



58

STATEMENT OF ANTHONY V. LANGONE, ACTING ASSISTANT COM-
MISSIONER (CRIMINAL INVESTIGATION), INTERNAL REVENUE
SERVICE, WASHINGTON, DC
Senator GRASSLEY. Now Mr. Langone.
Mr. UNGONE. Thank you, Senator.
I appreciate the opportunity to appear before this subcommittee.

I have submitted my statement for the record, and I will briefly
summarize for you the key points contained therein.

The subcommittee has indicated an interest in IRS procedures
for providing assistance to government attorneys in grand jury in-
vestigations, so I have attached a copy of those procedures to my
statement.

I have also provided you with an overview of our investigative
programs, with particular emphasis on investigations involving off-
shore banks and tax havens, which are utilized by many abusive
tax shelter promoters to evade taxes.

Our completed investigations have indicated potentially billions
of dollars in lost revenue.

Senator ARMSWRONG. Mr. Chairman, I don't want to interrupt
Mr. Langone, but I wonder if we have these witnesses here under
false pretenses. Basically, the statement which Mr. Olsen made
was not in any sense responsive to the purpose of this series of
hearings nor of the testimony presented Thursday and Friday. Mr.
Langone is about to raise a number of policy issues, which though
not unworthy, are basically unrelated to the matters before the
committee at the present time.

I don't mind taking the time to hear this, but if we have failed to
communicate what our interest is, I think we owe these witnesses
an apology. My staff advises me that in arranging for the appear-
ance of the Justice Department that she did make it clear the focus
of our inquiry was not on, as Mr. Olsen characterized it, illegal and
abusive tax shelters, but, in fact, illegal and abusive activities by
Government employees, including lawyers, unethical conduct, im-
proper motivation.

Senator GRAmuzfY. It would probably be ap propriate at this time
then if you would ask them their understanding of the purpose of
this. Because if that has been miscommunicated before this hear-

, then, we can't pursue those points, and perhaps we ought to
the hearing at another time.

Senator AMwruoNO. Well, I would be happy to proceed in any
way you think appropriate.

nator GRAussiY. I think with the points that you just made
here-

Senator ARMSTRONG. I have briefly reviewed the written testimo-
ny of Mr. Langone, and it appears to me while it is not a matter
without interest to the Senate Finance Committee, it does not ad-
dress itself to the particular concerns that motivated this hearing.
And I would be glad to have them come back another time when
they are prepared or I would be glad to ask some questions arising
out of the testimony on Thursday or Friday or I would be glad to
do whatever you say. But it is very clear that at least the first two
witnesses are not, in their prepared remarks at least, really focus-
ing on the issues that are before this committee. Nothing wrong
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with it. If they want to go ahead, and then come back to the issues
that are before the subcommittee, or if they feel there is a rel-
evance here that isn't immediately apparent to me, I have no objec-
tion. But I just want to make the point.

Senator GRASmy. Well, regardless of your testimony, are you
prepared to respond to the previous 2 days of hearings, the points
that were brought up at those hearings? Are you prepared to re-
spond to those?

Mr. OI zN. I can answer that with respect to the Department of
Justice. Because of the fact that both the Kilpatrick and the OMNI
cases are still pending in court, the Department of Justice, as the
staff of this subcommittee has been advised, that the Department
of Justice is in a position where we are extremely constrained in
terms of what, if anything, we can say about the facts relating to
those cases. It is a longstanding Department of Justie policy is
not one that is focused on the Tax Division. And the policy is that
we don't comment on pending cases.

Senator ARMSmRoNG. The straightforward way to proceed, it
seems to me-I am not surprised by what Mr. Olsen has said. I am
not sure, I think, however that is a great impediment to the pur-
pose of this hearing. The facts of the Kilpatrck case with respect
to anything that may be on appeal or so on are not the focus of
this hearing; the focus is the conduct of Government prosecutors
and IRS agents and the internal management and what legislation,
if any, is needed to safeguard the rights of persons who have busi-
ness, taxpayers and other citizens who have business before the
Government. So it seems to me that that isn't a big problem, al-
though I have got a fair list of questions and more occurring to me
more or less moment by moment. And if Mr. Olsen can't answer
me, he can't, and we will just have to go from there.

In any case, it wasn't my purpose to interrupt the testimony, but
I am readyto go forward and either have Mr. Langone continue
and then Mr. Rankin or to go to questions or whatever is your
pleasure.

Senator GRAssLE. All right. Proceed as you were then.
Mr. LAsooNz. Just a few more moments, Senator. I will be

happy to respond to any questions relating to IRS policy or proce-
dure or investigative actions. However, as Mr. Olsen has said, we
would be very limited with regard to any information specifically
on either the Kilpatrick or the OMNI case.

Senator GRamSru. Well, let me clarify, too, that we are aware of
that policy, and we do not intend to do anything at this hearing
that would upset or impmge upon negatively any of those cases.

Senator ARUSTNG. Nor, Mr. Chairman, if I may elaborate-nor
do we intend that that policy on the part of IRS or Justice would
prevent us from finding out what we need to know to make a rea-

- sonable evaluation of the performance of IRS and Justice, and to
determine what legislation, if any, may be necessary to protect the
rig hts of citizens.

don't know whether or not any of you were present or had
aides present on Thursday and Friday, but I made the point that I
come to this hearing this morning with the assumption that Jus-
tice Department and the IRS is at least as willing, at least as
eager, as the Senators are to protect the rights of citizens. Now a
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lot of people have whispered, no, they are going to circle the
wagons, and they are going to close ranks, and they are going to
give a typical bureaucratic response, and I am going to assume
until the facts show otherwise that that is not the case. That you
see your duty the same as we see ours which is not only to enforce
the law, but it is to protect the rights of citizens. And if you stone-
wall us, we are going to react accordingly. If you help us, we are
going to react accordingly.

Is that a fair summation of where we are, Mr. Chairman?
Senator GRAssixy. Very definitely.
Go ahead, Mr. Langone.
Mr. LANGONK. I am finished, Senator. I will be happy to answer

any questions.
[The prepared written statement of Mr. Langone follows:]
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Statement Of

Anthony V. Langone

Acting Assistant Commissioner (Criminal Investigation)

Internal Revenue Service

Before The

Subcommittee On Oversight Of The IRS

Senate Finance Committee

June 23, 1986

Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to testify before your

Subcommittee. Assistant Commissioner (Criminal Investigation)

Wassenaarp as you may know, is still recovering from surgery, and

has not yet returned to his duties. I am now the Acting Assistant

Commissioner but normally serve as the Deputy Assistant

Commissioner (Criminal Investigation). Prior to this, r served as

the Assistant District Director in the Jacksonville District and

as the Assistant Regional Commissioner (Criminal Investigation)

Southeast Region.

Although the Subcommittee has specifically expressed interest

in two recent Federal District Court decisions, united States v.

(ilpatriak (D. Colorado 1984), and Unted States v- Omni

international Cooration (D. Md. 1986), I am limited on what I

may discuss since these cases are either on appeal or pending

appeal. I can, however, address the issue of IRS Criminal

Investigation grand jury procedures, as well as other procedures

of concern to the Subcommittee. IRS procedures are set forth in
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detail in the Internal Revenue Manual (IR), and I would be

pleased to provide for the record the IRM provisions relating to

?ny procedure(s) the Subcommittee requests. I have attached the

IRM provisions describing our grand jury procedures.

In order to provide you with an overview, and to put our

procedures in perspective, I will first discuss IRS Criminal

Investigation programs. Second, the tax ha'en problem is

discussed followed by a review of Criminal Investigation's efforts

against abusive tax shelters. Finally, taking into consideration

the foregoing, I focus upon IRS grand jury participation in

relation to tax shelter investigations.

OVERVIEW

Criminal Investigation enforcement programs are dir'e.ted

toward achieving the highest possible degree of voluntary

compliance with the Internal Revenue Code by enforcing the

criminal statutes within our jurisdiction. Included in this

responsibility is the investigation and prosecution of abusive tax

shelter schemes. This is of particular importance because it

assures the honest taxpaying citizens that we can combat the phony

schemes promoted by those who want to take advantage of the public

and the Government. Criminal Investigation work has been divided

into tvo program areas, the General Enforcement Program (GEP) and

the Special Enforcement Program (SEP). Enforcement of the Bank

Secrecy Act can involve both GEP and SEP, depending on the nature

Of the Subject.
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General Enforcement Proaram (CEP). This program encompasses all

,criminal enforcement activities except for those cases in which

the taxpayer derives substantial income from illegal sources. The

identification and investigation of tax evasion cases with

prosecution potential is a primary objective. The program also

provides for balanced coverage as to types of violations, as well

as geographic locations and economic and vocational status of

violators as considered necessary to enhance voluntary compliance.

Sixty percent of all criminal investigations initiated in the

-fiscal year ending September 30, 1985 were GRP.

During PY-85 there were 3607 cases initiated in GEP. These

case covered abusive tax shelters -- 326 (9%)l illegal tax

protesters -- 447 (12%)l and the Questionable Refund Program --

209 (6%). The balance of the cases -- 2625 (73%1 -- was the

result of referrals from the IRS Examination and Collection

Divisions, other Government agencies, the publicp and efforts of

Criminal Investigation to identify flagrant areas of non-

compliance.

Special Enforcement Program (SEP). This program encompasses the

identification and investigation of that segment of the public who

derive substantial income from illegal activities and violate the

tax laws or other related statutes in contravention of the

Internal Revenue laws. Of all criminal investigations initiated

in fiscal year ending September 30, 1985t approximately 40% were

SEP - (the other 601 GRP).
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Comparison of activity within SEP based upon cases initiated

in FY 85 (2458), is as follows: Narcotics - 1188 (50%)l Strike

Force - 308 (131)1 Wagering - 73 (3t); all Others - 889 (34%).

The 'Other' category includes such cases as corruption in

Government, commercial bribery and Bank Secrecy Act violations.

OFWS0R3 BASS AM TAX HAVMS

The offshore tax haven problem spans all of our criminal

investigation programs. In both GEP and SEP, we are emphasizing

investigations in which offshore banks, tax havens, and money

laundering are part of the evasion scheme. Technological

developments in the financial community have created a worldwide-

instant access - financial network. This netwrk offers the

efficiency, security, and most of all privacy, cherished by

individuals who engage in money laundering, tax evasion, and other

financial crimes.

Criminals have learned how to make the maximum use of

international banking services. Although the particular schemes

are as varied and complex as human imagination, a common scheme

involves a wire transfer of funds out of the United States

followed by a Caribbean Island hopping tour from one haven bank to

another in order to cover the trail leading back to the source.

The final foreign destination is often a traditional European

financial center from which the funds can be repatriated with an

added appearance of legitimacy.
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The enormous difficulty of unraveling the facts in these

foreign transactions is complicated by legal issues of

extraterritoriality and sovereign rights. Absent treaties, or

other bilateral agreements, it is extremely difficult for the IRS

to obtain the production of records from banks or other businesses

located in financial secrecy jurisdictions. Conventional

investigative tools, such as the summons or subpoena, are useless

unless a U.S. Court can acquire personal jurisdiction over the

foreign entity and enforce compliance. We have achieved success

in those cases where the foreign company has a branch office in

the United States, or where a United States entity's foreign

branch is involved.

Congressional concern about the foreign tax haven problem was

voiced by the Senate Subcommittee on Investigations, which, after

a three year investigation, has called for sanctions against

foreign tax havens who express no interest in treaty negotiations.

See Hearing Before the Permanent Subcommittee on Investigationa of

the Senate Committee on Government Affairs, 98th Congress, 1st

Session (1983). The subcommittees review culminated in a 180 page

report entitled 'Crime and Secrecy: The Use of Offshore Banks and

Companies' and encompassed the full range of criminal activities

from those commonly associated with drug trafficking and

commodities fraud, to *the more unexpected use of offshore

facilities by American tax protesters.*



66

-6-

Sanctions recommended by the subcommittee were as follows:

*a) The requirement that loans from the havens be reportable as

income for Federal income tax purposes b) the denial of any

deduction for Federal income tax purposes for any expense or loss

arising out of a transaction entered into, with, or by an entity

located in the havens; c) the requirement that U.S. Corporations

report income earned through the havens as U.S. source income

d) the requirement that U.S. domiciled banks report all

transactions between the havens and the banks and, e) the

consideration of limitations on direct airline flights to and from

the havens."

Congressional concern about international money laundering is

also embodied in the recent money laundering legislation aimed at

bolstering the Bank Secrecy Act. Bills have been introduced by

Representatives Pickle and Schulze (R.R. 4573 on April 15, 1986),

in the Rouse, and Senator D'Amato in the Senate (S.2306 also on

April 5 1986). Internal Revenue Service, Crim.nal Investigation,

has testified at hearings in support of both of these bills.

ABIIVI TAX SHELTERS

Almost 3 years ago to the day, (June 24, 1983), Acting

Commissioner Philip E. Coates testified before this Committee on

the subject of abusive tax shelters. I will not repeat the

extensive historical overview of the tax shelter problem contained

in Mr. Coates' testimony however, his discussion of the

definition of "Abusive Tax Shelter' bears repeating:
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"It is difficult to define in a precise, academic manner an
abusive tax shelter. Any definition would be unlikely to
cover all of the possible structural alternatives which could
be created by promoters of such shelters.

The Internal Revenue Code itself does not define an abusive
tax shelter, although it should be noted that any tax shelter
contemplated by the Code is by definition non-abusive,
whatever its form or substance.***

The Internal Revenue Manual contains what we have found to be
useful working definitions of abusive and non-abusive tax
shelters. Those definitions make the following distinctions:

* Non-Abusive Tax Shelters - Invol~e transactions with
legitimate economic reality, where the economic
benefits outweigh the tax benefits. Such shelters
seek to defer or minimize taxes.

Abunive Tax Shelters - Involve transactions with
little or no economic reality, inflated appraisals,
unrealistic allocations, etc., where the claimed tax
benefits are disproportionate to the economic
benefits. Such shelters typically seek to evade
taxes.

Our Manual's definition implies -- correctly, I believe that
there is a broad spectrum of tax shelters. At the obvious
extremes, there are the clearly abusive and clearly non-
abusive shelters. Between these extremes, there is a gray
area, where the basic nature of a tax shelter can only be
determined by a factual analysis of its components. However,
once all the facts are known, the determination of abusive
vs. non-abusive is relatively easy to make. But getting
those facts is often :the most complicated part of the
process; this is particularly troublesome in the case of
certain of these schemes which invclve foreign
Jurisdictions."

Moving from Mr. Coates' past testimony, the Internal Revenue

Service believes a large number of the abusive tax shelters being

sold today are not really tax shelters in any traditional sense,

but are frauds euphemistically referred to as tax shelters. Such
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frauds are characterized by fictitioUS notes, fAIRe affidavits.

inflated appralual., rigged d trading records

and distorted accounting method_, as well as a number of other

clearly illegal mechanisms. These are the types of schemes that

IRS Criminal Investigation investigates and ultimately may

recommend to the Department of Justice for prosecution.

Statistics available from 1980 forward reflect increasing

progress by Criminal Investigation in the prosecution of

individuals or other entities in promoting and facilitating

abusive tax shelters. These statistics are summarized below:

£ye0* £X 2 £X £X" re £XY6** Toa

Inv. Initiated 92 103 178 152 224 326 194 1269
Pros. Rec. 31 66 102 108 105 213 88 713
Indict./Inf. 7 39 40 44 49 92 71 342
Total Conv. 3 13 33 34 31 55 51 220

*Ending September 1980
**As of April 30, 1986

Prosecutions against the creators and facilitators of abusive

tax shelters have involved many different occupational groups.

However# in the fiscal year ending September 1985, more than 60% of

our prosecution recommendations involved individuals in managerial

occupations, or the legal and accounting professions.
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The judiciary, recognizing the seriousness of abusive tax

shelters, handed out prison sentences in 65% of the cases sentenced

in PY 85 and 70% of the cases so far this fiscal year. Moreover,

the average prison sentence in tax shelter cases has increased from

30 months in PY 85 to 45 months thus far in FY 86.

Four recent significant tax shelter schemes, on which the legal

aspects have been completed are discussed below. (These cases are

not on appeal or pending appeal)t

(1) Government Securities Fraud

a. Seh.mat sale of non-existent (fictitious) Treasury

Bills and Notes. Ostensibly involved hedgedo or

astraddledO trading to create losses. Customers

provided the principals with a figure for the losses

needed to offset legitimate gains. Leverage was 4 to

I and there was an informal minimum buy-in policy of

$100,000. (Leverage is the ratio of tax benefits to

actual investment).

b. Scogtt $190 million in false deductions.

I
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c. Results (or status)i all defendants were convicted at

a six-week jury trial of conspiracy and aiding and

assisting in the preparation of false returns. One

principal was sentenced to 15 years in prison and

another was sentenced to 2 years. Fines totaled

$175,000. Others received prison sentences ranging

from 4 years to 6 months.

(2) Gold and Silver Trading Fraud

a. Schemat sham investments in non-existent partnerships

alleged to have been engaged in gold and silver

trading. Investor funds were routed through

Liechtenstein, Cayman Islands and the Bahamas.

Leverage was approximately 6 to 1.

b. Scopet $50 million in false deductions.

c. Results (or status) convicted at a jury trial of

conspiracy and aiding and assisting in the preparation

of false tax returns and sentenced to 62 years in

prison, fined $67,000 and ordered to pay $30,000 in

court costs. The Judge ordered the defendant not be

considered for parole before he has served at least 20

years. Ten others had previously plead guilty and

received various sentences.
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(3) Book Fraud

a. aceMat sale of overvalued book publishing rights.

Leverage of 4 to 1.

b. S.opt: $37 million in false deductions.

c. Results (or stab.s: the principal plead guilty to

conspiracy changes and sentencing has been set for

July 1, 1986.

(4) Art Fraud

a. Sjheme! sale of overvalued art lithographs. Bogus

recourse notes, fabricated appraisals and backdated

purchase contracts were used. Leverage 5 to 1.

Secret letters were furnished to the investors stating

that the recourse notes would not be enforced.

b. ge: $20 million in false deductions.

c. Results (or status): the principal and four

associates plead guilty to conspiracy and aiding and

assisting in the preparation of false income tax

returns. The principal received 18 months in prison

and his associates received sentences ranging from 36

months in prison to probation. A number of related

investigations are continuing.
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Assisting Grand Juries in Tax Sheltegr .Cauga

Due to the increasing complexity and the unique considerations

involved in investigating tax shelter operations, many of which

include multi-regional conspiracies and millions of dollars in

evaded taxes, Criminal Investigation has had to adopt more

sophisticated methods of combating them such as participating in

grand jury investigations. It should be noted, however, that

participation in grand Juries in these cases is not routine and that

the administrative process is the praferred alternative. Only 24%

of Criminal Investigation's Tax Shelter cases are currently being

investigated through means of the grand jury process. This

percentage has been consistent for approximately the past 3 years.

The IRS guidelines for assisting grand Juries are specific and

require substantial involvement by high ranking Service officials as

well as IRS and Department of Justice attorneys. Grand jury

requests involving tax shelters require approval of the IRS District

Director, the Regional Commissioner, IRS Regional Counsel, and the

Director of the IRS Criminal Tax Division before the requests can be

forwarded to the Department of Justice Tax Division.

For example: in significant cases, a grand jury investigation

is considered to be necessary and appropriate if:
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(1) the administrative process has been exhausted but it

appears that the grand jury can develop the additional

evidence needed to support prosecution

(2) it is apparent that the administrative process cannot

develop the relevant facts within a reasonable period of

timely or

(3) coordination of the investigation with an ongoing grand

jury investigation would be more efficient.

In the latter situation, the Service is usually requested by a

United States Attorney to provide resources and assistance.

Regardless of whether it is a Service generated proposal or a United

States Attorney request, Service procedure provides for segregating

all information obtained during the administrative process for

subsequent civil use.

In summary,.we have explained our enforcement program relating

to abusive tax shelters and related off-shore investigations, as

well as grand jury procedures. It is hoped that this has assisted

your understanding of the process.

That concludes my statement. I will be pleased to respond to

your questions at this time.
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ATTACHMENT
pa 9-54.2
(4-3-6)

9266 (l-O
Assisting United States Attorneys

(1) Special agents are authorized to assist
the United States Attorney in preparing for in.
dictment and/or trial and in conducting add-
tional investigation of Title 26, U.S.C. and Title
18 U.S.C. (those commied in contravertion of
the internal revenUe laws, see IRM 9213) cases
which have onginated in the CWnn Investiga.
Won Division and have been processed by Re-

gional Counsel and the Tax Division of the De-
partment of Justice. or which have been autho-
rized for direct referral by the rhwef to the United
States Attorney. For the above Title 26 and Tite
18 cases. a United States Attorney or Strike
Force Attorney may request special agents to
assist in an Westivabon by, or a presentation
to, a Federal grand jury (see policy statement
P-9-18).

(2) Request for information and assistance
by a United States Attorney. except as provided
for above, shall be handled in accordance with
IRM 9267.1 and 9267.2.

(3) The duties. resporsbdeties and deport.
meant of special agents when making appear-
ance* in court are set forth in 737.72 of IRM
9781, Handbook for Special Agents.

9267 t-iS-ru
As"sUng Grand Jures

9267.1 (, -,o-a
General

(1) Federal Rule of Cnminal Procedure 6(e).
(hereafter cited as Rule 6(e)) governs the se-
crecy and disclosure of grand jury information.
The Rule was amended by Congress (PubliC
Law 95-78) with an effective date of October 1,
1977.
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(2) Rule 6(e) as amended states in pertinent
part:

"(e) Secrecy of Proceedings and Disclo-
sure-

"(1) General Rule.-A grand luror. an in-
terpreter, a stenographer, an operator of a re-
cording device, a typist who transcribes record-
ed testimony, an attorney for the Government.
or any person to whom disclosure is made un-
der paragraph (2)(A)(ii) of this subdivision shall
not disclose matters occuring before the grand
jury, except as otherwise provided for in these
rules. No obligation of secrecy may be imposed
on any person except in accordance with this
rule. A knowing violation of rule 6 may be pun.
ished as a contempt of court.

"(2) Exceptons.-
"(A) Oisclosure otherwise prohibited

by this rule of matters occurring before the
grand jury. other than its deliberations and the
vote of any grand juror. may be made to-

"(i) an attorney for the government
for use in the performance of such attorney's
duty; and

"(ii) such government personnel as
are deemed necessary by an attorney for the
government to assist an attorney for the gov-
ernment in the performance of such attorney's
duty to enforce Federal criminal law.

"(B) Any person to whom matters are
disclosed under subparagraph (A)(ii) of this par-
agraph shall not utilize that grand lury material
for any purpose other than assisting the attor.
ney for the government in the performance of
such attorneys duty to enforce Federal criminal
law. An attorney for the government shall
promptly provide the district court, before which
was impaneled the grand ury whose material
has been so disclosed. with the names of the
persons to whom such disclosure has been
made.

"(C) Disclosure otherwise prohibited
by this rule of matters occurring before the
grand jury may also be made-

'(i) when so directed by a court pro-
liminanly to or in connection with'a judicial pro-
ceeding; or

"(N) when permited by a court at the
request of the defendant, upon a showvir that
grounds may exist for a motion to dismiss the
indictment because of matters occurnng before
the grand jury."

(3) Pursuant to Rule 6(e) as amended. dis-
closure of matters occurnng before the grand

jury may clearly be made to such Service per-
sonnel as are deemed necessary by an attor.
ney for the Government to assist In the perform.
ance of such attorney's duty to enforce Federal
criminal law. Service personnel to whom disclo-
sure is made under this authority shall not dis-
close matters occurring before the grand jury to
any and all others (including other Service per-
sonnel) except as deemed necessary by the
attorney for the Government including attor-
neys in the Tax Disicon who have responsibility
for the matters under investigation. Under the
provisions of Rule 6(e). a knowing violabon may
be punished as a contempt of court.

(4) As under prior law. disclosure of matters
occurring before the grand jury may also be
made when so directed by a court prelimtnar'y
to or in connection with a judicial proceeding.
Two Supreme Court decisions have severely
restricted the obtaining of Rule 6(e) orders. In
United States v. Baggot. 103 S.C. 3164 (1983t
the Court held that IRS civil examinations are
not preliminary to judicial proceedings within
the meaning of Rule 6(e). In United States v.
Sells Engineering Co.. Inc., 103 S.Ct. 3133
(1983). the Court held that the Government
must establish "particulanzed need" to obtain
an order even if the Baggot test is satisfied

(5) A court order under Rule 6(e is appueo
for by an "attorney for the Government." 'At.
torney for the Government" is defined by Rule
54(c) to include only "the Attorney General, an
authorized assistant of the Attorney General. a
United States Attorney. (and) an authorized as-
sistant to a United States Attorney." When the
terms "attorney for the Government" or "Gov.
eminent attorney" are used herein without fur-
ther explanation, they refer to the attorney di-
rectly involved in the conduct of the Grand Jury
proceeding. This does not include District or
Regional Counsel and Chief Counsel Attor-
neys. but may include Strike Force Attorneys
and Criminal and Tax Division Attorneys of the
Department of Justice.

(6) Because of various problems associated
with information developed by state grand ju-
nes, access to and use of information devel-
oped by a state grand jury depends upon the
law of the particular state involved. Therefore,
District Counsel should be consulted for legal
advice prior to Service acceptance of such
information.

MT 9-287
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(7) In general, for purposes of tax administra-
tion, the Service may disclose returns and re-
turn information to the Department of Justice on
its own motion, if the case to which the informa-
tion relates has been referred to the Depart-
ment of Justice. If the case has not been re-
ferred by the Service. disclosure for tax admin-
istration purposes may be made only upon the
proper written request of the Attorney General,
the Deputy Attorney General. or an Assistant
Attorney General. See 26 U.S.C. 6103(h)(3). In
a Federal grand jury proceeding involving a
matter of tax administration, if either of the
above procedures were followed, the Service
may disclose returns and return information to
Department of Justice attorneys (including U.S.
Attorneys) who are personally and directly en-
gaged in, and solely for their use in, preparation
for any such proceeding (or investigation which
may result in such a proceeding), if one or more
of the following conditions are satisfied: the
taxpayer whose returns and return information
are to be disclosed is or may be a party to the
proceeding; the treatment of an item on the
return is or may be related to the resolution of an
Issue in the proceeding or investigation: or the
return or return information relates or may re-
late to a transactional relationship between a
person who is or may be a party to the proceed-
ing and the taxpayer which affects, or may af-
fect. the resolution of an issue in the proceeding
or investigation. See 26 U.S.C. 6103(h)(2). In
this regard, any taxpayer under investigation by
the grand jury is considered to be an individual
who is or may be a party to the proceeding.

(8) Servicpersonnel who assist an attorney
for the Government do so as assistants to an
attorney for the Government rather than as em-
ployees of the Service. (See IRM 9267 3 for
detailed explanation.)

9267.2 's-,.eo
Requests for Grand Jury
Investigations

9267.21 -'-4w.i
General

(1) Investigations of parlic.,Jar cases or prcj-
ects may be conducted by means el the adrrn-
istrative process, or by seeking a grand jury
investigation. The administratve process is the
preferred alternative and all ,nvestiations shall
be by means of the administrative process un-
less, in the opinion of the approving officals.
seeking a grand jury investigation is necessary

and appropriate In the circumstances. A grand
Jury investigation is considered to be necessary
and appropriate In the circumstances where:

(a) It is apparent that the adnnistrative
process cannot develop the relevant facts with-
in a reasonable period of time, or

(b) Coordination of the tax Investigation
with an on-going grand jury Investigation would
be more efficient and

(c) The case has significant deterrent
potential.

(2) The Department of Justice's present po-
sition is that a referral of a person or entity for
grand jury investigation should normally Include
the reforral of all years subsequent to the partic-
ular years involved. When this is done, no ac-
tion will be taken with respect to any subse-
quent years without prior approval of the De-
partment of Justice. When under the particula-
facts and circumstances of a given case, it it
deemed advisable to withhold referral of subse.
quent years, this should be specifically sat forth
in the referral. Such action may occur in cases
involving large corporations and tax shelters
with substantial cvil tax considerations.

9267.22 0,o-,-44i

Service Initiated Requests

(1) In those instances where the administra.
tive process has been exhausted and posecu.
tion cannot be recommended and it appears
that a grand jury investigation may properly b-
utilized to develop information of violation
within the invesbgative junsdictlon of the Serv-
ice. the speoal agent must submit a document
ed report includingg exhibits) to the Chief, Crmi.
nal Investigat0 Division. In situations where
the invostigati o has been completed to the
extent where pr section will be recommend
ed. but it is felt that a grand jury investigator
would strength' tMe case, the prosecution re-
port wll accomrany the documented report.
but in these situtions the documented report
should be limiteI to that information Mat Is not
contained in the prosecution report. The docu-
ment report should contain the following Infr-
mraton to the extent possbl and aproprate.

MT 9-267 9267.22
M MWM

76

pege 9-65
(12-10-44)

MMMMMMMMMM



9200 Types of Investigations

(a) Idontification of the criminal case or
cases which is/are considered probable, inciu.
sWe of all tax returns at issue. identification of all
specific taxpayers involved, identificabon of the
contemplated offenses within the investigative
jurisdiction of the Service. and all indications of
wrongdoing which reflect such contemplated
offenses.

(b) The progress of the Investigation to
date. inclusive of all investigative steps already
taken, all evidence already developed, identfi.
cation of all witnesses interviewed and the testi-
mony of such witnesses, and the status of any
administrative summonses issued but not com-
plied with including any summons enforcement
proceedings involving the taxpayer as well as a
statement showing any civil action that is under.
way r contemplated on the subect, including
years under examination and years before the
Tax Court.

(C) The reason or reasons why seeking a
grand jury investigation is believed to be neces-
sary and appropriate in the circumstances. By
way of illustration, and not by way of limitation,
facts such as the following may indicate that the
admirstrative process cannot develop the rel.
evant facts within a reasonable time: lack of
cooperation by important witnesses; efforts by
tha taxpayer to impede orderly Investigation by
intimidation of witnesses; destrucbon or threat
of destruction of records or evidence: the se-
creting of evidence; and severe time limitations
imposed by the statute of limitations

(d) The potential deterrent effect of the
anticipated case or cases on an area or areas of
noncompliance. together with the reason or
reasons for concluding the anticipated case or
cases is/are sufficiently significant to tax ad-
ministration to warrant.transfernng further in-
vestigative responsibility to a grand ury.

(a) Recommendations as to testimony
and documentary evidence to be sought Lefore
the grand jury together with identification of the
possible witness or witnesses from whcm such
testimonial and documentary evidence may Ce
obtainable

(f) Any other factor whicr n he judgment
of the special agent bears upon the recommnn.
dabon for grand jury investigation

(2) The Special Agent's Report wil be re-
pared for the concurrence of the Ctef Crriinal
Investigation DMsion. and the Oistnct Cirector
Prereferral advice should be sought from Re.
gional Counsel prior to Starting the report. if
approved by the Chief, Criminal Investigation

9267.22
A M&%W

Division. and the District Diector, the report will
be referred to the Regional Comnilornr for
concurrence. If approved, this report will be
forwarded to Regional Counsel. If approved.
the report will be forwded to the Tax Division,
Department of Justice, for appropriate action. It
Counsel does not agree with the Service rec-
ommendation for grand jury investigation, the
matter may be referred by the Regional Com.
missioner to the Assistant Commissioner
(Criminal Investigation), for further consider.
tion and possible referral to the Director, Crmi-
nal Tax Division. If the matter is referred to the
Director. Criminal Tax Division. and he/she
agrees with the Regional Commissioner, then
the Director. Criminal Tax Division. will forward
the report to the Tax Division. Department of
Justice. for appropriate action. If t"le Director.
Crirnal Tax Division. does not agree with the
recommendation, his/her decision will be final.

(3) The request for grand jury investigation
will be reviewed upon reoipt within the follow-
ing time frames:

(a) District Director 10 workdays
(b) Regons] Commissioner 5 workdays
(c) Regil Counsel 20 workdays

(4) All efforts should be made to take action
on these grand jury requests as early as possi-
ble to meet the time frames indicated. The Re-
gional Commismrioner may authorze the Assist.
ant Regional Commissionei (Criminal Investi-
gation) to take action on his/her behalf.

(5) In instances where the requested grano
jury investigation is likely tO result in an investi-
gation of taxcayers in more than one region. or
where the grand jury investigation is of alleged
violations committed in a single region but one
or more of the taxpayers resides in another
region which will be responsible for the Taxpay.
er s c:vl liabilities, the Regional Commissi
of tre key Region where the proposed investi-
gation is to tie conducted (if in concurrence) will
forward the report directly to the other Regional
Commissioner(s) affected. The latter Regional
Commissioner will return the report with his/her
concurrence or non-concurrence to the Re-
gional Commissioner of the key region. If all
R egional Commissioners concur. the report will
be 'orwarded to Regtonaj Counsel of the key
region who (if in concurrence) will forward the
report to the Tax vision. Department of Jus-
tice. for appropriate acbon. Should Regional
Counsel not concur, the Rogonal Commissio-e
er of the key region may reform the matter to the
Assistant Commissioner (Compliac-e) who, if
in agreement with the Regiornal Commissioner,
will forward the report to the Director, Criminal
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Tax Division. If the Director. Criminal Tax Divi.
sion concurs, he/she will forward the report to
the Tax Division, Department of Justice. In the
event the Director, Criminal Tax Division does
not agree with the recommendation, his/her
decision will be final. If the Regioral Commis-
sioners do not agree on the merits of a grand
jury investigation, the Regional Commissioner
of the key region may refer the matter to the
Assistant Commissioner (Chminal Investiga.
tion) who will make the decision. If approved by
the Assistant Commissioner (Criminal Investi-
gation), the report will be forwarded to the Di.
reclor. Criminal Tax Drvision, for concurrence. If
the Director. Criminal Tax Division. concurs,
he/she will forward the report to the Tax Oiv.
sion, Department of Justice. In the event the
Director. Criminal Tax division, does not con-
cur, the Assistant Comrussioner (Cnminal In.
vestiglab on) may request further consideration
by the Deputy Chief Counsel (General). If the
matter is referred to the Deputy Chief Counsel
(General) and he/she agrees with the Assistant
Commissioner (Cnminal Investigation), then
the Deputy Chief Counsel (General) will forward
the report to the Tax Division, Department of
Justice. for appropnate action. If the Deputy
Chief Counsel (General) does not agree with
the recommendation, his/her decision will be
'tnal. Requests involving Tax Shelters. Limited
Partnerships with out-of-region partners and
Church/Mail Order Ministry/Vow of Poverty
taxpayers are subject to procedures contained
in IRM 9267.24.

(6) A request for a grand lury investigation
which contains a prosecution report and wr.,ch
is not approved will be a decination by the
office declining the case. In instances where a
request for a grand jury investigation ,s not ap.
proved and does not contain a p'osecuton re-
port. the case will be returned through cilannis
and completed through Service processes.
See Att)lb) of Exfioit 400-1 of iRM 9570 Cise
Management and Time Reporting System
Handbook, for the proper handling .ol Form
4930, Cnminal Investigation Case, Prolect Re-
port, in the above situations

9267.23 . i-640
Government Attorney Requests

The Government Attorney's request for as-
sistance may involve information resulting 'rom
an ongoing grand jury investigating non-tax
cnminal matters or he/sthe may request *nat trie
Service partipate in a proposed grand ,ury

investigation of possible tax violations by a sub.
ject of a non-tax criminal investigation. If the
Government Attorney alleges that the sub-
ject(s) of this non-tax investigation is an impor-
tant figure in organized crime and/or narcotics
trafficking and as such is believed to be earning
substantial income from the illegal activities.
this will be sufficient basis to authorize Service
participation in the investigation, provided that
the Government Attorney provides suffitent
information indicating that the proposed sub-
ject is in fact an important figure in these activi-
ties; that the Service has reviewed the subjects'
tax return and concluded that reported income
is not commensurate with the allegation; and
that the Service has concluded that resources
are available within the allocation of SEP.

9267.231 ii-,
Information Resulting from the
Grand Jury Process

(1) Government attorneys may wish to dis-
close directly to Service personnel information
from a grand jury investigating nontax cnminal
matters. Service personnel are authorized to
review such information only with prior approval
of the Chief. Cnminal In- estigation Division. In
this instance ,he follow ng roceoures will be
observed:

Ia) The Chief. Cnrmnal Investigation Cvi-
sion, or his/her delegate will first determine
whether it is the Government attorney's desire
to investigate by grand jury the possible com.
mission of cnmes within the investbgtrve juns-
diction of the Sernce if the information so war.
rants. If not, Service employees may review the
proffered information only if the Government
attorney obtains a Rule 6(e) order relesing the
information from the grand jury secrecy provi.
sons and permitting its use for the tax adminis-
uation purposes of the Service, both criminal
and crvl. Informabon governed by IRC 6103 will
not be disclosed to the Government attorney.

(b) it the Government attorney desires to
investigate by grat d jr possible commission
of cnmes within Srvnce jurisdiction, the Chief.
Criminal Investigation Division. or his/her dele-
gate may review and analyze the grand jury
information as to its chinal tax potential. Any
such review will take place in the Government
attorney's office. The person(s) who reviews
the grand jury information shlt not disclose it to
any person not authorized by the Government

MT 9-267 9267.231
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attorney. Under no circumstances will docu-
ments, reports or other grand jury information,
or copies thereof, be removed from the office of
the Govenment attorney.

(C) Upon completion of such a review, the
Chief, Crirminal Investigation Division. will ad-
vise the Government attorney whether or not
he/she believes that Service assistance to a
grand jury Is warranted in accordance with the
standards set forth In IRM 9267.21:(1) or
9287.23. He/she will also advise the Govern.
meant attorney that requests for Servce partici-
pation in a grand Puy investigation must be
approved by the District Director, Regional
Commissioner and Regional Counsel. The
Chiel. Criminal Investlgation Division will advise
the Government attorney that the request for
Service assistance should be specific with re-
gard to txpayers, tax periods and type of tax.
However, the Chief, Criminal Investigation Divi-
skn, may not disclose an 6103 material.

(d) In the event the Chief, Criminal Investi.
gation DIviion, believes that the grand jury in-
fomation indicates a potential cnimnal tax of-
fense(s) mentonous of Investiga tion the Chief
will explain to the Goverment attomey that
approval to commit Service resources may be
sought by making a written request to the Chief,
Criminal Investigation Division. which will be
processed through service channels pursuant
to IRM 9267.

(e) The Chief. Cnmnal Investigation Drii-
sion. will secure in wnbring the Government at-
torney's authorization in accordance with Rule
6(e) to disclose the grand jury inlormation to
Service employees as described in IRM 9267.
for the purpose of further evaluation and possi-
bIe commitment of Servce resources to a rec-
ommended grand jury investigation. The Gov.
ernment Attorney's written approval should
specifically authorize disclosure to persons in
accordance with IRM 9267 and should author.
nze such persons to make any additional disclo-
sure he/she deems necessary to assist n the

9267.231
fl mamiel

evaluation of the Request Disclure of grand
Jury information to members of such persons'
staff should be made ony when necessary to
carry out the procedures in IRM 9207. General-
ly, disclosure of grand jury material outside of
the district Criminal Investigation Division
should be limited to the Distrct Director, Re-
gional Commissioner, Assistant Regional Com-
missioner (Criminal Investigation), Secretary
for the Assistant Regional Commissioner
(Cririnal Investigation), Regional Counsel,
Deputy Regional Counsel (Criminal Tax) and
the Secretary for the Deputy Regional Counsel
(Criminal Tax), and necessary deric person-
nel. Once a grand juMy request has been ap-
proved or disapproved by an appropriate Serv-
ice or Counsel offial, the names of all person-
nel to whom grand jury material was disclosed
should be immediately supplied in writing to the
Chief. Criminal Investigation Division, for trans.
nmttal to the Government attorney. These re-
quirements apply to names of managenal. tech-
nical and secretarial personnel. Anyone to
whom such disclosure is made shal be in.
formed of the strict secrecy provisions of Rule
6(e).

(f) In the event the Chief. Criminal Investi-
gation Division. or his/her delegate beives a
grand jury investigation is warranted and the
attorney for the Government requests that the
Service initiate consideration of a recommen-
dation for grand jury investigation, a summary of
the grand jury facts will be prepared. This fact
sheet should list each fact in numerical order to
facilitate subsequent comparisons with retums
and return information fied with or indepen-
dontly developed by the Seec. No reference
to any material derived from return and return
information filed with or independently devel-
oped by the Service should be included in the
summary. This summary of grod jury facts will
be preosred in an original r J three copis.
Service employees will nof n .e another cop-
'es of the summary. Any pi -' of a report or
other documentation which contains informa.

MT 9-267
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tion governed by the grand jury secrecy provi-
sions should indicate by rubber stamp in the top
right corner the following: "CAUTION: THIS
PAGE CONTAINS SECRET GRAND JURY
INFORMATION."

(g) The Chief, Criminal Investigation Oivi-
sion. or his/her delegate will also prepare in
numerical order a separate summary of perti-
nent returns and return information filed with or
independently developed by the Service includ-
ing copies of tax returns for all proposed years
for all proposed subjects whose tax liabilities
are at issue. This summary will be prepared in
an original and three copies. This fact sheet.
when compared to the grand jury fact !heet. will
disclose the potential criminal tax violations
within the investigative jurisdiction of the Serv-
ice. These two summaries (fact sheets), num-
bered numerically by paragraph. will facilitate
cross-referencing in the iief's transmittal
memorandum.

(h) The Chief. Criminal Investigation OiK-
sion. will transmit to the Distnct Director the
onginal and two copies of the grand jury sum-
mary, the summary of return information and
the letter Irom the Government attorney autho-
rizing disclosure. The Chief should keep o.e
copy of all the materials forwarded. if the Dis-
tnct Director concurs, he/she will forward the
co-pleted package to the Regional Commis-
sioner. If the Regional Commissioner concurs.
the completed package will be forwarded to
Regional Corisel. If in concurrence. Regional
Counsel will keep one copy of the package and
refer the original and one copy to the Tax Civ-
sion of the Oeoartmenl of Justice Il the Region-
al Commissioner concurs with the request but
Regional Counsel does not. the Regional Com-
missioneir may lodow the relerai orocedures in
IRM 9267.22(2) it he/she desires further con-
sideration of the matter, Neither the District
Director nor the Regional Commissioner wilt
keep copies of the grand jury summary. If the
request affects more than one region. see IRM
9267.22:(6) for instructions regarding the rout-
ing of the request. If the procedures in IRM
9267.22:(2) (relating to the Regional Commis-
sioner forwarding the request to the National
Office). IRM 9267.22:(5) or (6) are followed. the

grand jury summary will be retained only by the
Chief Counsel official referring the matter to the
Tax Division of the Department of Justice.

(i) The t.ransmittal from the Chief, Criminal
Investigation Division, transmitting the material
and all subsequent transmittals will include the
names of all Service employees to whom any
grand jury information has been disclosed.
These names should coincide with the names
of Service employees included in the Govern-
ment attorney's written approval as well as
those supplied to the Government attorney pur-
suant to IRM 9267.223:(1)(a).

(j) In the event the request for grand jury
assistance is declined by any approving official.
the original and all copies of the grand jury fact
sheets will be returned to the Chief, Criminal
Investigation Division. who must return the orig-
inal and al copies to the Government attorney.
if declined by the Oepartment of Justice, the
two copiesin possession of the Service must be
returned to the Government attorney. Absent
authorization under IRC 6103, no information
available to the Service from sources indepen-
dent of .lie grand jury which constitutes return
or return information may ie disclosed to the
Government attorney. Therefore. it is imoera-
tive that grand jury information oe strictly seqru-
gated, including all discussions wntcn would
reveal grand jury information particulars. from
all non-grand jurt information to faciitate the
return of the grand jury information without dis-
closing material derived from tax returns ano
tax return information filed with or independent-
ly developed by the Service. During discussions
with the Government attorney regarding the
Service's determination to decline to render

* grand jury assistance. care should be taken to
av'd any reference to information acquired
solely as a result of access to returns and return
information in the possession of the Service.

(k) If the Government attorney Is not satis-
lied with the Service's decision in IRM 9267.223
that the grand jury informal ion, when compared
to information contained in the Servce's files,
does not warrant the Service's assistance, he/
she should be informed that such information
governed by IRC 6103 may be disclosed only in
accordance with a lawful request by tha Assist-
ant Attorney General, Tax Division, under te
provision of IRC 6103(h)(3)(8) when made for
tax administration purposes.

MT 9-6 926.23
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9267.232 (s-IS-Wo
Information Received From a
Government Attorney Prior to a
Grand Jury Investgation

(1) This section provides procedures to proc.
ess grand Jury requests from a Government
Attorney that do not contain any grand jury
information. In the event the request does con-
tain grand jury information from another grand
jury. rocedures in IRM 9267.231 apply.

(2) The Government Attorney should be
asked to submit a written request to the Chief,
Criminal Investigation Division, Including a
statement that the Information was not ob-
tained by the grand jury process, the kientity of
the subject of the Investigation, the Identity of
the law enforcement agency who will be (or is)
investigating these offenses, the type(s) of non-
tax charges involved, the years Involved, the
probable tax violations and the type of evidence
available. The Government Attorney should be
requested to furnish financial Information and
other information that may be relevant to the tax
investgation, to the extent that this information
has been developed during the non-tax criina

(3) Upon completion of review, the Chief,
Criminal Investigation Division will advise the
Government Attorney whether or not he/she
believes that there is a potential tax case
invod.

(4) If the Chief. Criminal Investigation Dlvi-
sion, believes that there is a potential tax case
involved and the Government Attorney wishes
to proceed by the grand jury process, he/she
must obtain a Title 26 Grand Jury authorization.
In tltese cases the Special Agent wil submit a
report to the Chief. Criminal Investigation Divi-
sion. containing the foli information to the
extent possible and appropriate:

(a) Identification of all specific taxpayers
Wivolved.

(b) Identity of the law enforcement agency
who is (or wll bo) investigating the non-tax cnm-
nal offense,

(c) Identification of the non-lax criminal
cas or cas which is/are conslered proba.
ble and the type of evidence available.

(d) Identifta on of the contemplated of-
fenses within the investigative unsdction of the
Service.

(s) AN tax returns at issue.

9267.232
0 MORA
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(f) Fianci information and other inform.
mation that may be relevant to the tax Investg
tion, to the extent that this information has been
developed during the non-tax criminal
Investigation.

(g) The potential deterrent effect of the
anticipated case.

(h) Any other factor which In the judgment
of the Special Agent bears upon the recom-
mendation for grand juy investigating

(5) If the Government Attorney ultimately de
cide that he/she does not wish to investigate
the potential tax case by the grand jury process,
the Service may work the case by the adminis-
trative process. If during the administrative
process, the Service determines that a Grand
Jury should be recommended, the procedures
in IRM 9267.22 should be followed.

(6) In those casess where an investigation is
worked sdmwnstratively in ooordinaton with an.
other agency. all disclosure provisions w0ll re-
main in effect.

(7) The approving officials in this type of
grand jury request will be the same as in IRM
9267.231.

9267.233 (s.-4)o
Processing Time for Government
Attorney Requests

(1) The request for grand jury investigation
will be reviewed upon receipt within the follow-
ing time frames:

(a) Chief, CIO 10 Workdays
(b) District Director 5 Workdays
(c) Regional Commissioner 5 Workdays
(d) Regiona Counsel 10 Workdays

(2) All efforts should be made to take action
on these requests as oarty as possible to meet
the time frames indicated. The Regional Com-
missioner may auth'.ize the Assistant Regional
Commissioner (Criminal Investigation) to take
action on his/her behalf. If for sore reason the
time frames cannot be met the responsible
reviewing official will promptly submit a status
report direct to the Chief, CIO (copies to previ-
ous approving officials) so that he/she can
keep the Government Attorney apprised of why
the request is being delayed. The Assistant
Regional Commissioner (Criminal Investiga-
ton) wil maintain a log of these grand jxy
requests so that the time frames can be
monitored.
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9267.24 (12-10-44)
Requests Involving Tax Shelters,
Umilted Partnerships with Out-of-
Region Partners and Church/Mail
Order Ministry/Vow of Poverty
Taxpayers

(1) Grand jury requests involving taxpayers
or promoters of tax shelters in the Tax Shelter
Program: requests involving any limited part-
nership with out-of-region partners and re-
quests involving church/mail order ministry/
vow of poverty taxpayers. except for expansion
requests, will be referred as follows: Chief,
Criminal Investigation Division. District Director.
Regional Commissioner(s). Director. Criminal
Tax Division, and Tax Division, Department of
Justice. For the above, if more than one region
is involved and if the Regional Commissioners
do not agree on the merits of the grand jury
investigation, the matter will be referred to the
Assistant Commissioner (Criminal Investiga-
tion) who. if in agreement, wl forward the report
to the Director. Criminal Tax Division, for his/
her concurrence. In the event the Director.
Criminal Tax Division declines the request. he/
she will notify the Assistant Commissioner
(Criminal Investigation) who may request fur-
ther consideration by the Associate Chief
Counsel (Uigatiori). If the matter is referred to

-the-Associate Chief Counsel (Utigabon) and
he/she agrees with the Assistant Commission-
er (Criminal Investigation). then the report will
be forwarded tO the Tax Division. Department of
Justice. for appropnate action. If the Associate
Chief Counsel (Litigation) does not agree with
the recommendation. his/her decision is final.
For these requests. the Chief. Criminal Investi-
gation Division will prepare summaries as re-
quired i IM 9267.

(2) Original referra! and expansion requests
concerning Tax Shelter Program cases should
make note of any pending civl litigation involv-
ing the shelters known to be promoted by the
referred individuals. Any pending referral for
injunctive relief under I.R.C. 7408 or ac':on for
I.R.C. 6700 penalties should be discussed.

9267.25 (12.10-44)
Expansion Requests

(1) Once a grand jury request has lbeen ap.
proved by Service and Justice officials. Seri ice
resources will only be utilized !or the purpose
described in the request.

(2) Grand jury expansion requests will be ini-
tiated only by the government attorney con-
ducting the grand jury and are appropriate only
for adding an additional subjectts), taxable pen-

od(s), or type(s) of tax to an ongoing grand jury
authorized to investigate Title 26 matters.
Where a request is received to expand an au-
thorzed existing grand jury investigation, the
Chief. Criminal Investigation Division. will pre-
pare a short report recommending that the ad-
ditional subject(s) be included, together with
information justifying the Inclusion of the addi-
tional subject(s) along with copies of the tax
returns involved. The Chief, Cdminal Investiga-
tion Division should include in the request a
statement that the government attorney has
requested the expansion, and should specify
the relationship to the initial approved grand
jury target(s). It is not necessary to repeat back.
ground information that has been included In
the original grand jury request. To expedite re-
view, a copy of the original request and subs-
quent approval memorandums should be in-
cluded as exhibits to the expansion request
The Chief, Criminal Investigation Division, will
prepare a transmittal memorandum for the ap-
proval of the District Director. Upon approval.
the District Director will forward the expansion
request direct to the Deputy Regional Counsel
(Criminal Tax). The District Director will advtse
the Regional Commissioner of the pending ex-
pansion request. Upon approval, the Deputy
Regional Counsel (Criminal Tax) will forward
the expansion request to Tax Division. Depart-
ment of Justice, for approval. If an expansion
request for a related taxpayer is necessary at
the time evaluation assistance from District.
Counsel is requested because prosecution ot
that taxpayer has been recommended in the
Special Agent's Report which recommends
prosecutive action against referred subjects.
the expansion request may be referred to Dis-
trict Counsel as a part of the evaluation assist-
ance package. Upon approval. District Counsel
will forward the expansion request as a part of
the grand jury evaluation letter. See IRM
9267.25:(3) and (4) for expansion request pro-
cedures involvng out-of-district and out-of-re-
gion taxpayers.

(3) When the expansion request involves a
taxpayer(s) residing in another district within the
region. the District Director in the (key) district
where the investigation is to be conducted will
(if in concurrence) request written authorization
from the Government attorney for the affected
District Director to asist in the evaluation of the
request. Upon receip* of the authorization, the
District Director will seek written concurrence
on the expansion request from the affected
District Director. The request for concurrence

MT 9-267 9267.25
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will include a statement that the information
provided is governed by the secrecy provisions
of Rule 6(e). Upon receipt of the affected dis-
trict's concurrence, the District Director of the
key district will refer the expansion request di-
rect to the Deputy Regional Counsel (Criminal
Tax) who, if in agreement will refer the matter to
the Tax Division. Department of Justice. for
approval. Should the affected Distnct Director
not agree, the matter will be referred to the
Regional Commissioner who will make the
decision.

(4) When the expansion request involves a
taxpayer(s) residing in another region, the Ois-
trict Director In the (key) region where the inves-
tigation is to be conducted wl (if i, concur.
rence) request written authorization from the
Government attorney for the District Director
and Regional Commissnw in the affected re-
gion and the Assistant Commsionor (Criminal
Investigation) to assist in the evaluation of the
request Upon receipt nf the authorization, the
Dtrict Director Ml seek written concurrence
on the expansion request from the DisVict Di-
rector in the affected region. The request for
concurrnce will include the statemwt that tte
W,4mation provided Is governed by the secre-
cy provisions of Rule 6(e). Upon receipt of the
affected district's conc.urrence. the District D1-
rector in the key region will forward the expan-
sion request for subsequent approval in ac-
cordarice with procedures In IRM 9267.25:(2)
or (3). Should the affected District Director not
agree with the expansion request he/she will
refer the matter to the Regional Commissionor.
If the Regional Commissioner concurs in the
expansion request, helshe will indicate concur.
rence and return the expansion request to the
District Director in the key region for processing
in accordance with the procedures in IRM
9267.25:(2) or (3). If the Regional Commission-
or does not concur in the expansion request.
he/she will notify the Regional Commssione in
the key region. If the Regional Commissioner in
the key region agrees with the expansion re.
quest. he/she wll forward the request with all
concurrenceS and nonconcurrences to the AS-
sistant Commison (Crmhinal Investigation)
who will process the request in accordance with
the procedures in IRM 9267.22:(G).

(5) In emergency situations, whwre mmedi-
ate approval of an expansion request is neces.
sayD, Do Regional Counse (Crimitnal ax)
my be asked to teleiphonicay reler the re-
quest k M'e DOepartment of Justice and the
Department of Justice may be requested to

9267.25

telephone approval to the United State Attor-
ney. The Deputy Regional Counsel (Criminal
Tax) must have the written expansion request
before this procedure is utilized.

9267.3 c r-to-uj
IRS ResponsIbIlItles and
Procedures In Grand Jury
Investigations

() After the Service has referred a case or
cases for grand jury investigation In accordance
with any of the procedures in IRM 9267.2, and
upon the request by the attomey for the Gov-
ernment for assistance, the District Director
and Ch if, Criminal Investigation Division, will
determine the Service personnel who will be
assigned to assist the attorney for the Govern-
mont Prio to the time that any such ponne
receive any grand jury infonnation, there should
be a wntten request made by the attorney for
the Government specficaly listing the names
of each Se)ce employee whose assistance is
being requested. Ths list wl include names of
all managerial, investigative, and secretarial
pesonnel who will necessanly have access to
grand jury information. The list will include a
Criminal Investigation group manager and the
Chief, Criminal Investigation Oision. The Dis.
trict Dirctor wll not be includeK on this list
unless he/she and the attorney for the Govern-
ment determine that it is essentil for him/her to
carry out hs/her responsbities regarding per-
sonnel who are assisong the attorney for the
Government. If. during the course of a grand
jury investigation, the attorney for the Govern-
ment requests the assistance of additional
Service employees or the assistance of Re-
gional Counsel, and the ServIce and/or Re-
gional Counsel agree to provide such assist-
ance. the attorney for the Government should
make a written request listing the names of
such employees. No Service employee who
are not specifically led in the written requests
of the attorney for the Goven t pursuant to
thIs paragraph will have aces to grand Jury
information. This means that those ce off-
cials authorized disclosure in IRM 9267.2 ae
not autorized to have addionall grand jury
information once Swvi e personnel sa pro-
viding assistance, unless thei namere ted
in a written request of the attorney for "h Gov-
ernment pursuant to Ot paragraph. In addtn
se IRM 9267.5 with regard to dos Individu•ls
who may review th report preperd at he oon-
c euin of th grn jury invetgalon.
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(2) For those grand jury requests as de-
scribed in IRM 9287.231, 9267.232, and
9267.25, which are approved by Service and
Justice officials, the Chief. Criminal Investiga.
ton Division, will forward to Regional Counsel
each approved taxpayer's name and case tium-
ber. The Chief. Criminal Investgation Division.
will also advise Regional Counsel when the
Investigation of an approved grand jury case
has been discontinued. This will permit Counsel
to control these cases by using Criminal Investi-
gation's case number.

(3) To prevent doubt about the origins of in-
formation available for civil use. information in
the possession of the Service prior to the re-
ceipt by Service personnel of any grand jury
information must be identified by preparing a
comprehensive record, with appropriate index-
es and descriptions prior to the receipt of grand
jury information. Thereafter, any related infor-
mation obtained by the Service apart from
grand jury information should similarly be re-
corded and its independent source specified.
Should it become necessary to make a civi
assessment or to solicit consents after the ini-
tiation of the grand jury investigation, only non
grand jury information may be used.

(4) Service personnel who have received
grand jury information that is subject to the
secrecy provisions of Rule 6(e) shall, exclude
themselves from involvement in non grand jury
matters concerning the individuals, entities.
and subject matter of the grand jury information.
This provision applies to employees of the
Service. including those at the highest manage-
merit levels. The exclusin from any involve-
ment applies to all activities including investiga.
tive and management functions. Service offi-
cials having primary responsibility for both civil
and criminal tax matters such as District Direc.
tors and Regonal Commissioners should main-
tain a confidential list of matters wherein they
have had access to grand jury information and
should exclude themselves from personal in-
volvement concerning such matters in non
grand jury civil and criminal cases. Responsibmi-
ty for "such non grand jury cases should be
designated to subordinates. It s understood
thut Chief Counsel's office will be issuing similar
instructions. The Chief. Criminal investigation
Division. and Criminal Investigation Civision
group managers may not use secret grand jury
information in directing a non grand jury
Investigation.

(5) Information disclosed to or developed by
IRS personnel while assisting an attorney for
the Government in connection with a grand uy
will generally be considered to be grand jury

information governed by the secrecy provisions
of Rule 6(e). AJl grand jury information (Includ.
ing any copies, summarks workpaper etc.) Is
to be returned to the attormy for the Govern-
ment when it Is no longer needed for use In
assisting the Goverrnmet attorney in the inves-
tiqation of the matter under conskeratlon. If
such information has become available to the
Service independent of the grand jury by vitue
of a public trial or other judicial proceedings or
an order under Rule 6(e), the Service should
then obtain the information from the public rec-
ord or pursuant to a Rule 6(e) order.

(8) A Criminal InvesUgation group manager
will be assigned to all grand Iy approved In-
vestigations. See also IRM 9267.3:(l).

(7) Service employees assisting the attorney
for the Government may not use the Summons
(Form 2039) under any circumstances. In addi-
tion, Document Receipt (Form 2725) will not be
used when securing documents pursuant to a
grand jury subpoena.

(8) Service procedures relative to district
conferences in IRM 9356 do not apply.

(9) Service procedures relative to giving sub-
jects Miranda-lype warnings in IRM 9384 do not
apply. The attorney for the Government wil
provide necessary instructions concerning any
required warnings.

(10) While acting as assistants to the attcr-
ney for the Government. Service personnel
may use their official Service credentials for
identification purposes only. When exhibiting
their credentials. they must advise that they are
acting as assistants to the attorney for the Gov-
ernment in conjunction with the grand jury.

(11) While acting as assistants to the attor-
ney for the Government neither special agents
nor revenue agents may solicit or seek informa-
tion for other than criminal purposes.

(12) Information to assist the attorney for the
Government will usually be obtained by the
agents assigned to the grand jury. However. if
any information is to be obtained by a collateral
request, the Criminal Investigation group man-
ager assigned to assist the grand jury should
first obtain a written approval of the Govern-
ment attorney. The collateral request should
clearly state that it is part of a grand jury investi-
gation governed by the secrecy provisions of
Rule 6(e). Any information supplied by the re-
pyng district which is governed by IRC 6103
may be disclosed only in accordance with IRM
9267.1:(7). Transmittal memorandums should
be used in responding to a request and should
include the names and titles of Service person-

MT 9-267 9267.3
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net who asted in the reply and to
juy information was disclosed. UpC
the reply, a written list of such Serv
net will be given to the attorney for
ment. The attachments to the t
should include all copies of the requ
mation and the collateral request its
Iea of the transmittal or attachment
retained by the replying district.

(13) At the time the Ctirminal In
group manager learns that the gra
initiated a tax case on a person
another IRS district, the group man
request written approval from the G
attorney to notity the Chief, Cnmina
ton Division in t Jistrict where It
resides. If information is also going
quested on the taxpayer, then the r
notification of the grand jury inv
should be in the form of a collateral r
the procedures In IRM 9267.3.(12)
followed. If Information on the taxp
needed, then the notifying Chief, C
vestigatlon Division should Include ii
orandum that the information con(
taxpayer Is governed by the secrecy
of Rule 6(s). In either situation above
Ing Chief, Crminal Investigatin DMi
Indicate whether a TC 914 or TC l6
or will be initiated.

(14) Physical facilities should
which provide adequate security for
information. Materials should be kep
rate work area inaccessible to oth
personnel not assisting the grand ji

(15) No information documents.
3949 (Criminal investigation Informi
may be prepared which contain grand,
nation. absent a Rule 6(e) order.

(16) Servce personnel are direct
tinue to observe Service gudelines
cnmes that may be investigated by IF
notwithstanding any greater authc
grand jury. For example. Service per
authorized to investigate only violatl
26, Title 18 (in contravention of P
Revenue Code) and property auth
31 invesgations.

(17) The Criminal Investigation Dr
utIlize 'rC9l4or TC 916 (IRM 9326) t
control of the tax periods under invesl
the grand jury. However, this SghOul

only with the approval of the Go
attorney.

(18) With regard to the use of mom
other investigative devices, the gene

9267.3
I MON

vhom grand bons in IRM 9389.1 should be followed. With
an receipt of respect to IRM 9389.2. Consensual Monitorng
ice person- of Telephone Conversations, if the Govern-
he Govern- ment attorney requests the monitoring of tele-
ransmittal phone conversations with the consent of one or
ested infor- all parties, Form 8041, Request for Authoriza-
elf. No cop- tion to Use Electronic Equipment and Consen-
s should be sual Monitoring, should be prepared In accord-

ance with IRM 9389.2:(2) and should be ap-
ivestjgation proved by the Chief. Criminal Investigation Dlvi-
d jury has sion. If he/she is not available, the Acting Chilef
ger should or the District Director may approve the request
movement provided heshe has been autized to have

I Investiga. grand jury material disclosed to him/her by the
e taxpayer Government attorney. With regard to IRM

to be re- 9389.2:(4). Form 6795, Consensual Monitoring
equest and Report. should be prepared for the Government
estigation attorney. In order that the Service may property
equest and respond to any request from the Department of
should be Justice relating to electronic surveillance, and

ayer is not to furnish requ ed Department of Justice te-
;rimfnal In. ports, the Chief. Criminal Investigation Division.
n the mem- should request a wntten disclosure authortza-
cerning the tion from the Government attorney for the As-
provisions sistant Commissioner (CI), and his/her staff so
the notify- that the Assistant Commissioner (CI) may be

sion should provided the information containd in Exhibit
conVol has 9380-3 as it pertains to Grand Jury procedures.

The Assistant Commissioner (CI), wil notify the
be utilized Chief, Criminal Investigation Division, of the
grand jury names of staff members who will have access
t in a sepa. to the grand jurY information for notification to
er Service the Government attorney. With respect to the
Y" procedures in lRM 9389.3, Consensual Moni-

e.g.. Form toring of Non-Telephone Conversations, the
Wtion Item). Chief. Criminal Investigation Division. will for.

d jury infor. ward the request directly to the Assistant Com.
missioner (CI). for is/he approval. w1h wntten
authorization for disclosure to the AssistantRS agents. Commissioner (CI) by the Government attor-

rIty of the ney. The Chief, Cnminal Investigation Division.
sonnel are will advise the Distict Director and the Assist-
ons of title ant Regional Commissioner (Criminal Investi-
ae Internal gaton) that the Government attorney has re-
inzed Title quested approval to conduct consensual mon-

tonng of non-telephone conversation,
vision may he/she concurred with and that the request
o establish was forwarded diectly to the Assistant Com-
tigaton b missioner (CI). The report required by IRM
d be done 9389.3:(3) should be processed using the
vernment above procedures for consensual monitoing of

telephone converstions. See IRM 9389.(10)3
,ioong and regarding reports to be submitted in those in-
'al inslruc- stances where information pertaining to elec-

tronic surveillance conducted by another feder-
MT 9-267 al agency was received through the grand jury.
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(19) Any information provided to the grand
jury by an informant is grand jury information
and cannot be included in Service files or dis-
closed to Service personnel not assisbng the
grand jury, even if the informant is also consid-
ered a "controlled informant" for the Service in
accordance with IRM 9373. If a special agent,
group manager, or Chief, Criminal Investigation
Division, is requested by the Government attor-
ney to direct the activities of the informant, that
Service employee should follow the proce-
dures in IRM 9373.3:(3) and 9373.3:(4). Any
violations of instructions and law by informants
should be reported immediately to the Govern-
ment attorney. If the Government attorney re-
quests that the Service make a payment to or
on behalf of an informant, the Chief. Criminal
Investigation Division, will request written dis-
closure authorization from the Government at.
torney for the Service official responsible for
approving the request. See IRM 9372.2. The
written request for authority to make confiden-
tiaJ expenditures should be in accordance with
IRM 9372.2:(8) and should state that the re-
quest is based on grand jury information and
should not be disclosed to individuals not au-
thonzed by the Government attorney.

(20) With regard to the use of search war.
rants in grand jury cases, the government attor-
ney will be responsible for obtaining approval
consistent with Department of Justice policy.
Distinct Counsel will review requests 'or search
warrants in grand jury cases when so requested
by the government attorney. To the extent al-
lowed by grand jury secrecy provisions, the
Chief. CID will advise the Oistnct Director and
the ARC(CI) that a government attorney has
requested a search warrant.

(2,) Regional Counsel's office will notify the
Chief. Criminal Investigation Division when
each grand jury case evaluation report (de-
scnbed in Paragrapn 34C of Chief Counsel Or-
der 3060.1 A) has been forwarded lo the Depart.
meant of Justice Sucoi notification will include
the grand jury sublectis) name and charges
referred. This will permit he Cnminal Investiga.
tion Dvisison to effectively update case status
on the Case Management and Time Reporting
System (IPEPCRT SYMBOL NO-9100-46 (for-
merty NO--OP CI-46))

(22) Requests for Special Agent foreign triv-
el or for information to be requested through
channels from a foreign country will be initiated
at the wntten request of the U. S. Attorney.
Assistant U. S. Attorney, or the appropriate DOJ

Attorney. All requests should be made in ac-
cordance with IRM 9265.

9267.4 (i-,o-")
Responsibility for Control of
Returns and Solicitation of Civil
Consents

(I) Once a grand jury request has been ap-
proved by Service and Deparment of Justice
officials. the District Director will notify the
Chief, Examination Division (in streamlined dis-
tncts. the Chief, Examination Section, or the
group manager) that the taxpayer is under
grand jury Investigation and that civil action
must either be suspended or not initiated on the
subject taxpayer for the type of tax involved and
all subsequent periods except as otherwise
hereinafter provided.

(2) If the Examination function has an exami-
nation in process at the time a grand jury investi-
gation starts, either as part of a joint investiga-
tion with the Cnminal Investigation function or
as an independent examination, the Examina-
bon function must suspend all examinations of
the same taxpayer involving both the same type
of tax and periods which the grand jury is inves-
tigating. All onginal tax returns and administra-
tive files for penods under investigation by the
grand jury which are in the control of the Exami-
nation function must be transferred to the Cnmi-
nal Investigation function. However. the Exami-
nation function will be responsible for the c;vii
statutes relative to the penoos under investiga-
tion by the grand jury.

(3) in the event the returns for penods under
investigation are in the control of Examination
functions in more than one region or are in a
region other than the one where the grand jury
investigation is being conducted, the original
returns must be transferred to the Criminal In-
vestigation function of the District where the
grand jury is empaneled. However, the Exami-
nation function(s) will be responsible for the civil
statutes relative to the periods under Investiga-
tion by the grand jury.

(4) In those cases where there has not been
any ,nvolvement by Examination prior to the
start of the grand jury's investigation and a Rule
6(e) order has not been obtained, the Criminal
Investigation function will maintain control of
the tax returns. This applies even if a revenue
agent is assigned to provide technical assist-
ance. In such cases. neither the Examination

MT 9-267 9267.4
01 Mane
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function nor the Criminal Investigation function
will be responsible for the civil statutes relative
to those periods under investigation by the
grand jury. Situations may occur where Exami-
nation, after the start of a grand jury investiga-
tion, receives information independent of the
grand jury on the subject taxpayer. If Examina-
tion feels this information will result in a material
civil assessment, the Chief, Examination Divi.
sion (in streamlined districts, the Chief, Exami.
nation Section, or the group manager) will notify
the Chief. Criminal Investigation Division (in
streamlined districts the District Director) and
secure a copy of the return from Criminal Irles-
igation. Examination will provide Criminal In.
vestigation with the specific details concerning
the reason or dollar amount of the adjustment.
The Examination function will then place the
copy in suspense and be responsible for the
civil statutes.

(5) The Examination function may proceed in
examinations of the subject taxpayer of the
grand jury only with respect to other types of tax
or the same type of tax for other periods than
those being investigated by the grand jury. For
such examinations, the Examination function
wl maintain control of the original tax returns
as wall as having responsibility for the civil stat-
utes. Prior to the initiation of a grand jury investi-
gation, the Criminal Investigation function
should inquire whether the Examination func-
tion has any cnvl action planned or pending
concerning the particular taxpayer.

(6) In the absence of a Rule 6(e) order which
permits civil use of grand jury evidence. the
Examination function will not have access to or
use grand jury information for cvl purposes.
Recent Supreme Court decisions have made
th obtaining of such orderly unlikely in these
situations. See 9267.1:(4).

(7) If the Fxamination function is involved in a
civil case tht is also the subect of a grand jury
investigation and makes a determination to so.
licit consents. issue a statutory notice, or make
an assessment on the basis of non grand jury
information, the Chief, Examination Division. (in
streamlined districts, the Chief, Examination
Section. or group manager) will make h4s: her
recommendation to the Dismct Dvector or, in

Seventh that the Distnct Diector is excluded
under IRM 9267.3:(3). to the Assistant District
Director. In those instances where there is no
Assistant District Director, the ultmate deterrm-
nation will be made by the Assistant Regional

9267.4 MT 9-27
IR MlWWW1

Commissioner (Examination) or someone des-
ignated by the Regional Commissioner who has
had no access to grand jury information relating
to the taxpayer. The person making the ultimate
decision regarding whether or not to proceed
with the civil aspects of a case will also be
furnished with the opinion of the Chief, Criminal
Investigation Division, (in streamlined districts,
the District Director) as to whether to proceed
with the civil action. The Chief, Criminal Investi-
gation Division, (in streamlined districts, the
District Director) will first discuss the matterwith
the Government attorney. If the Government
attorney gives sufficient written reasons that
civil action would jeopardize the criminal case
and the Chief, Criminal Investigation Division,
(in streamlined districts, the District Director) in
accordance with policy statement P-4-84 be-
lieves that the criminal actions should take
precedence over the civil aspects and that no
civil action should be taken, this recommenda-
tion will be made. The Chief. Criminal Investiga-
bon Division, (in streamlined districts, the Dis-
trict Director) will not disclose any grand jury
Information which forms the basis for his/her
determination. The District Director, Assistant
Distinct Director. Assistant Regional Commis-
sioner (Examination). or someone designated
by the Regional Commissioner will make the
decision regarding the appropriate civil action.
The determination of the District Director. As-
sistant District Director. Assistant Regiona
Commissioner (Examination) or someone aes-
ignated by the Regional Commissioner in this
instance will be final.

9267.5 ,,1o2-,4

Reports and Review of Matters
Which Include Grand Jury
information

(1) A rport,. sinmlai in content to a special
agent's final report, should be prepared and
addressed to the attorney for the Government .
upon the conclusion of the grand juMy investiga-
tion is to be transmitted to designted Counsel
attorneys; however, If thoe report does not rec-
ommend prosecution against any subject of the
grano jury and the attonmy for the govemmrent
concurs in thi evaluation, the report a any
grand jury material wl be tirnmsmitted to th
United States Attorney or Department of Jus-
tice, as appropriate, without Counsel review.
The speci agent should notify Regional Coun-
sl when a grand jury vinvek.tion ha terrnl-
nated without a prosecution recollmmeaton.
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STATEMENT OF JOHN M. RANKIN, ASSISTANT COMMISSIONER
(INSPECTION), INTERNAL REVENUE SERVICE, WASHINGTON, DC
Senator GRAmSSIY. Mr. Rankin.
Mr. RANKxIN. Good morning, Mr. Chairman, Senator Armstrong.
Just briefly, I will summarize my already brief statement that I

submitted for the record. But I think it is important for the sub-
committee to understand the function of the Inspection Service and
the role that we play within the IRS. As the Assistant Commission-
er, I am responsible for the program. And I think it is also impor-
tant that you understand that we have two divisions within Inspec-
tion-the Internal Audit Division that conducts independent re-
views and appraisals of IRS management and policy, and the Inter-
nal Security Division which conducts investigations affecting the
integrity of the Internal Revenue Service.

In order to accomplish this mission and to do it in an independ-
ent manner, Inspection was organized within the Service back in
the 1950's to provide for autonomous operations. I report directly to
the Commissioner and to the Deputy Commissioner. Unlike other
IRS Assistant Commissioners, I have direct line authority over the
regional inspectors and the regional inspection people. They are
not part of the IRS regional commissioner's offices, but instead
report directly to me.

In addition, I also report directly to the Treasury inspector gen-
eral's office, which has the overall integrity oversight responsibility
for the Department of the Treasury.

Since the purpose of this hearing involves alleged misconduct, I
will focus just for a moment on the types of investigations we con-
duct, how we evaluate allegations and the results of those investi-
gations.

Internal security investigations include employee misconduct,
and the information needed to conduct such investigations origi-
nates from many sources. It comes from inside as well as outside
the Service and may be received by IRS employees, managers, or
directly by internal security. We have specific procedures in the In-
ternal Revenue Manual for handling employee misconduct investi-
gations.

All reports of misconduct must be reported directly to Inspection,
unless they are purely administrative in nature. Each complaint is
properly and promptly evaluated, and a determination is made if
an investigation should ensue. We have the responsibility to report
allegations of misconduct by senior officials of IRS to the inspector
general in the Department of the Treasury. All of the dispositions
are approved by at least two levels of internal security manage-
ment.

Once an investigation is initiated, then sufficient information is
gathered to resolve the issue. If there is no basis for the allegation,
the issue is closed. When the investigation reveals serious miscon-
duct or a violation of Federal law, the report will be forwarded to
IRS management for adjudication or, if it is warranted, to the U.S.
attorney for rosecutive action.

We do refer Inspection internal security matters concerning
criminal violations directly to the U.S. attorney's office. And they
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then make a determination as to whether the case should be pros-
ecuted or not.

One final note. In the last fiscal year, fiscal year 1985, Inspection
conducted 582 investigations of employee misconduct. The adminis-
trative dispositions were such that 180 employees were exonerated,
while various forms of disciplinary action were taken against 221
employees.

Also, in the last fiscal year, 120 current or former IRS employees
were arrested or indicted as a result of Inspection investigations.
Criminal dispositions in the last fiscal year resulted in the convic-
tion of 84 employees and the acquittal of nine employees.

That concludes my statement. I will be glad to answer any ques-
tions that you may have that relate to Inspection's procedures or
responsibilities.

[The prepared written statement of Mr. Rankin follows:]
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JOHN M. RANKIN

ASSISTANT COMMISSIOJER (INSPECTION)
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AS THE ASSISTANT COMMISSIONER (INSPECTION), INTERNAL REVENUE

SERVICE, I AM THE PRINCIPAL ASSISTANT TO THE COMMISSIONER IN PLANNING

AND CARRYING OUT THE SERVICE'S INSPECTION PROGRAM.

To BRIEFLY DESCRIBE MY AREA OF RESPONSIBILITY, INSPECTION CON-

SISTS OF TWO DIVISIONS:

INTERNAL AUDIT WHICH CONDUCTS INDEPENDENT REVIEWS AND APPRAISALS

OF ALL IRS ACTIVITIES; AND

INTERNAL SECURITY WHICH CONDUCTS INVESTIGATIONS AFFECTING THE

INTEGRITY OF THE INTERNAL REVENUE SERVICE.

IN ORDER TO EFFECTIVELY ACCOMPLISH TH!S IiISSION, INSPECTION IS

ORGANIZED WITHIN THE INTERNAL REVENUE SERVICE IN A MANNER WHICH PRO-

VIDES FOR THE NECESSARY FUNCTIONAL INDEPENDENCE AND AUTONOMOUS OPERA-

TIONS,

I REPORT DIRECTLY TO THE COMMISSIONER AND DEPUTY COMMISSIONER.

UNLIKE OTHER IRS ASSISTANT COMMISSIONERS, I HAVE DIRECT LINE AUTHORITY

OVER REGIONAL INSPECTION OFFICIALS, WHO ARE NOT PART OF THE IRS

REGIONAL COMMISSIONER OFFICES,'AND WHO REPORT DIRECTLY TO ME.

IN ADDITION, I ALSO REPORT DIRECTLY TO THE INSPECTOR GENERAL,

DEPARTMENT OF THE TREASURY, WHO HAS OVERALL INTEGRITY OVERSIGHT RES-

PONSIBILITY FOR THE DEPARTMENT.

SINCE THE PURPOSE OF THIS HEARING CONCERNS ALLEGED MISCONDUCT, I

WILL FOCUS BRIEFLY ON THE TYPES OF INVESTIGATIONS WE CONDUCT; HOW WE

EVALUATE ALLEGATIONS OF EMPLOYEE MISCONDUCT; AND HOW THE RESULTS OF

THESE INVESTIGATIONS ARE SUBSEQUENTLY REFERRED FOR CRIMINAL OR ADMIN-

ISTRATIVE ACTION-
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INTERNAL SECURITY INVESTIGATIONS INCLUDE ALLEGATIONS OF IRS EM-

PLOYEE MISCONDUCT, AS WELL AS ATTEMPTS BY THOSE OUTSIDE THE SERVICE TO

CORRUPT OR INTERFERE WITH THE ADMINISTRATION OF THE FEDERAL TAX

SYSTEM. ALLEGATIONS CAN ORIGINATE FROM MANY SOURCES INSIDE AS WELL AS

OUTSIDE THE SERVICE AND MAY BE RECEIVED BY IRS EMPLOYEES, MANAGERS, OR

DIRECTLY BY INTERNAL SECURITY- SPECIFIC PROCEDURES ARE OUTLINED IN

THE INTERNAL REVENUE MANUAL FOR HANDLING ALLEGED EMPLOYEE MISCONDUCT-

ALL REPORTS OF MISCONDUCT MUST BE MADE PROMPTLY AND DIRECTLY TO

INSPECTION, UNLESS THEY ARE PURELY ADMINISTRATIVE IN NATURE, IN WHICH

CASE THEY ARE REPORTED TO IRS MANAGEMENT.

EACH COMPLAINT, WHETHER FROM A TAXPAYER OR EMPLOYEE, RECEIVED BY

INTERNAL SECURITY IS PROMPTLY EVALUATED TO DETERMINE IF AN INVESTI-

GATION IS WARRANTED. DECISIONS REGARDING DISPOSITION OF INFORMATION

RECEIVED ARE APPROVED BY AT LEAST TWO LEVELS OF INTERNAL SECURITY

MANAGEMENT. INTERNAL SECURITY ALSO HAS THE RESPONSIBILITY TO REPORT

ALLEGATIONS OF MISCONDUCT BY SENIOR OFFICIALS OF IRS TO THE INSPECTOR

GENERAL, DEPARTMENT OF TREASURY.

ONCE AN INVESTIGATION IS INITIATED, SUFFICIENT INVESTIGATION WILL

BE CONDUCTED TO RESOLVE THE ISSUES. IF THE INVESTIGATION SHOWS THERE

IS NO BAS' FOR THE ALLEGATION, THE INVESTIGATION WILL BE CLOSED.

WHEN THE INVESTIGATION DISCLOSES SPECIFIC MISCONDUCT AND/OR A VIOLA-

TION OF FEDERAL LAW, THE REPORT WILL BE FORWARDED TU IRS MANAGEMENT

FOR ADJUDICATION OR IF WARRANTED, TO THE UNITED STATES ATTORNEY FOR

PROSECUTIVE ACTION.
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IRS POLICY STATEMENT (10)-43 PROVIDES FOR INSPECTION'S DIRECT

REFERRAL OF CRIMINAl. VIOLmTIONS TO THE UNITED STATES ATTORNEY FOR

PROSEC'JTION. GENERALLY, ALL CASES IN WHICH THE INVESTIGATION HAS

INDICATED THAT A FEDERAL LAW MAY HAVE BEEN VIOLATED ARE REFERRED TO

THE U.S. ATTORNEY. HOWEVER, IN THE INTEREST OF ELIMINATING UNNECES-

SARY REFERRALS INVOLVING VIOLATIONS OF A TYPE AND DEGREE THAT SPECIFIC

U.S. ATTORNEY'S OFFICES HAVE INDICATED WILL NOT BE PROSECUTED,

REGIONAL INSPECTION OFFICES AND U.S. ATTORNEYS HAVE DEVELOPED GUIDE-

LINES TO DEAL WITH THESE MATTERS. AN EXAMPLE OF SUCH AN OFFENSE IS A

FALSE STATEMENT ON A GOVERNMENT EMPLOYEMENT APPLICATION, OHICH IN THE

ABSENCE OF ANY AGGRAVATING CIRCUMSTANCES, WILL NOT BE PRESENTED FOR

PROSECUTIVE ACTION AND WILL BE REFERRED FOR ADMINISTRATIVE ADJUDICA"

TION.

i FY 1985, INSPECTION CONDUCTED 582 INVESTIGATIONS OF ALLEGED

EMPLOYEE MISCONDUCT. ADMINISTRATIVE DISPOSITIONS IN FY-85 PESULTto IN

THE EXONERATION OF 108 EMPLOYEES, AND VARIOUS FORMS OF DISCIPLINARY

ACTION WERE TAKEN AGAINST 221 EMPLOYEES.

ALSO IN FY-85, 120 CURRENT OR FORMER IRS EMPLOYEES WERE ARRESTED

OR INDICTED AS A RESULT OF INSPECTION INVESTIGATIONS. CRIMINAL DIS-

POSITIONS IN FY-35 RESULTED IN THE CONVICTION OF 34 EMPLOYEES AND THE

ACQUITTAL OF 9 EMPLOYEES.

66-526 0 - 87 - 4
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Senator GRASSLEY. What is the IRS policy with regard to permit-
ting its agents to serve as grand jury agents investigating tax viola-
tions?

Mr. LANGONE. Senator, our policy is to cooperate with the De-
partment of Justice in any inquiry that either may be generated by
IRS or in some instances where the Department of Justice or the
U.S. attorney's office request our assistance on a grand jury inves-
tigation.

In instances where the Internal Revenue Service has investigat-
ed a situation and certain criteria are met and after a rather ex-
tensive review and approval process, we do make requests that cer-
tain cases be investigated via the grand jury process. In those in-
stances, our agents do cooperate with the local U.S. attorney's
office. They are completely segregated from the usual administra-
tive process. They participate in the investigation jointly with, gen-
erally, the assistant U.S. attorney. All information is segregated
and maintained separately. And the information obtained from the
grand jury is maintained in that secret atmosphere.

Upon the completion of a joint grand jury investigation, the spe-
cial agents who participate with the assistant U.S. attorneys write
a report and send that to the U.S. attorney involved indicating a
view of the information and the evidence obtained and whether or
not they feel that criminal prosecution is justified. They then pro-
ceed further and participate in any trial that might occur from any
indictment that is brought.

Senator GRAssLEY. Are they sworn in as grand jury agents?
Mr. LANGONE. Generally not, Senator. They operate independent-

ly. They are managed by IRS managers. And they assist the U.S.
attorney, but it is not routine practice or necessary to have them
sworn in as grand jury agents.

Senator GRASSLzY. Well, are they sometimes sworn in as grand
jury agents?

Mr. LANGONE. There may have been occasions in the past when
they were. But I don't know of any recent instances where they
were sworn in as grand jury agents.

Senator GRASSixY. So the policy of the Department is that that
would be a determination made at the time ac to whether or not
they are sworn in as a grand jury agent, right?

Mr. LANGONE. Not as I understand it, Senator. I believe that the
law makes it appropriate for the U.S. attorney to disclose certain
information to Government officials who can assist them in their
inquiry. And, consequently, there is no need to be sworn in as
grand jury agents.

Senator GRASSLEY. All right. Is there any recognition of conflict
of interest if they are sworn in as grand jury agents?

Mr. LANGooz. Senator, I don't believe there is any conflict of in-
terest because there are no instances that I am aware of recently
where they have been sworn in as grand jury agents.

Senator GRAwsLzy. All right. Where they have been sworn in as
grand jury agents, is there any concern that there is a conflict of
interest?

Mr. LANGONE. We are always concerned about maintaining a
separateness between the administrative process and the grand
jury process. And if there was an instance or if in the past there
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was an instance where they were sworn in as grand jury agents,
then they would be totally segregated from IRS, and they would be
directly reporting to, and in fact, working for, the Department of
Justice or the U.S. attorney.

Senator GRASSLEY. We had a judge make a comment that he
wasn't aware that this was done anywhere else. And he cited it as
an abuse that should not have happened. How do you respond to
that harsh criticism?

Mr. LANGONE. I am not aware of the specific instance he is talk-
ing about.

Senator GRAssLxY. All right. This is Judge Winner testifying in
the Kilpatrick case in his testimony before us here on the Kil-
patrick case.

Mr. LANGONE. Senator, again, I don't think that I should respond
or react to any question with regard to the Kilpatrick case since it
is a pending case on appeal. I don't believe I should make any
statements with regard to that particular case.

Senator ARMSTRONG. Mr. Chairman, if you are getting ready to
leave at this point, there are a couple of issues we ought to pin
down.

Senator GRASSLEY. Yes.
Senator ARMSTRONG. It is not clear to me.
Senator GRASSLEY. And let me also say--
Senator ARMSTRONG. If you are going to continue this line of

questioning, please do.
Senator GRASSLEY. I do want to defer to you. The only thing is I

did want to make clear that I didn't address it just to Mr. Langone,
although he is the one that is most appropriate to respond. But I
don't want to preclude anybody else from responding as well.
Would you like to respond?

Mr. OLSEN. Senator, I would be happy to. There were three or
four questions that came up. One was about the question of the
agents of the grand jury; two, the question of swearing in agents to
the grand jury; and, three, whether or not we perceive any conflict
of interest. I- would like to address those.

In the Lowell Anderson case decided by the Tenth Circuit, which
is the law that applies in the Tenth Circuit, the Tenth Circuit spe-
cifically -held that it was perfectly appropriate to use agents of the
grand jury.-That is the law-778 Fed. 2dat 602. The discussion on
page 605. And I would be more than happy to have a copy of that
opinion made a part of the record.

informationn not available at press time.]
Mr. OEN. The Department of Justice utilizes aents of the

grand jury in virtually every grand jury investigation. It is not con-
freed to the IRS. We use it with the FBI, with DEA, with Customs,
and all the Federal law enforcement agencies. It is done particular-
ly effectively by the, President's drug task force, which operates
across the country utilizing agencies that cut across all subject
matter barriers and to address the unique problems that come up
in the drug area.

In my experience when I was a Deputy Assistant Attorney Gen-
eral in the Criminal Division, we used it extensively with the FBI
when we were trying to address problems having to do with pro-
curement fraud.
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Senator ARMSTRONG. Was that really the question that Judge
Winner was addressing, Mr. Olsen? I thought the point that Judge
Winner was making was not that it was per se improper to have
agents of the grand ury. Clearly not. But that it was improper for
somebody who, in effect, was a part of the prosecution team to be
an agent of the grand jury.

Mr. OlSZEN. Well, the Tenth Circuit addressed that, Senator.
Senator ARMSTRONG. And that's the issue addressed therein?
Mr. OLSEN. Well, I believe it is. I don't know what Judge Winner

addressed when he was here, but I was addressing the question
that was asked by Senator Grassley.

Senator ARMSTRONG. There is no doubt in my mind that Judge
Winner thought it was 100-percent wrong. In fact, I think he char-
acterized it in his opinion as a subversion of the grand jury process,
and, in fact, just to put it in perspective, he hit the ceiling over it.
That might--not make him right. That is just how he felt about it.
He made a pretty persuasive case that in any event that it serious-
ly prejudices the grand jury process. And that is not to say it may
not be perfectly legal. One of the things we are looking at here is
what changes, if any, may be necessary. But it is your positior that
it is perfectly legal to have an IRS agent or a Justice Department
agent sworn in as an agent of the grand jury.

Mr. OLSJ. There are two questions there, Senator, that you
raised. The grand jury is an investigative body, and it is conducting
an investigation. What better way to make it effective than to use
specially trained Federal law enforcement investigative agents to
assist the grand jury in a purpose? When we talk about who is con-
ducting an investigation, it is always clear that while the supervi-
sion of what happens with the development of the investigation is
done on a joint effort, it is the grand jury that is the constitutional-
ly empowered body that makes the decision on who is or will not
be prosecuted or indicted rather than prosecuted.

On the question of swearing in, there I think you have to appre-
ciate what it is they are being sworn in to do. As I reflected on the
idea of swearing in a witness, an agent to become an agent of the
grand jury, my perception was slightly different than perhaps
Judge Winner or Judge Kane. My perception was that, if anything,
the prosecutor should have been applauded because what he was
doing was reinforcing with that agent the fact that when that

-agent was conducting whatever investigative work he or she had to
do, they were doing it on behalf of the grand jury; not on behalf of
the IRS. And that whatever was going to be done, was going to be
done with that in mind. And that, therefore, with regard to the
rules of secrecy, rule 6(e) of the Federal Rules of Criminal Proce-
dure, that would be reinforced. And that the agent could not later
say, gee, I didn't know that I had to maintain the secrecy even
though it is in the manual, even though it is here and the supervi-
sors tell me.

When you stand up before a grand jury and raise your hand and
be sworn in as an agent of the grand jury, while there may be
some legitimate criticism as to whether or rot that is a necessary
practice, if anything, I would think that it would only reinforce the
purposes of maintaining secrecy; that the agent would, if anything,
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maintain a higher level of confidence in the secrecy of the proceed-
ing of the grand jury.

On the question of whether there is a conflict of interest, I don't
perceive any. But quite honestly, I hadn't heard the question raised
that way before either. But I can't think of how there would be a
conflict of interest.

Senator ARMSTRONG. You ought to go back and read what Judge
Winner said Thursday. He has a pretty vivid idea of how that
might be a conflict of interest and was very outspoken about it
Thursday and also in his opinion in the Kilpatrick case.

Mr. OLSEN. But if the objective of any investigator, of any em-
ployee in the government in law enforcement, is to see that justice
is served and the grand jury's function is to only see that those
people who are prosecuted are those for whom they have estab-
lished sufficient probable cause to believe that a crime has been
committed, I don't see how the agents could be put in a position of
conflict.

Senator GRASSLEY. Senator Armstrong, do you want to change
the line of questioning?

Senator ARMSTRONG. No; we have gotten to it, Mr. Chairman.
That was exactly the'point. And what I was going to ask Mr. Lan-
gone and what we have elicited from him and Mr. Olsen is that it
is their opinion that in all or at least some circumstances it is
proper for an IRS agent who is working on the case or a Justice
Department person who is working on a case to be sworn as an
agent of the grand jury. That is one of the activities that is cited as
a flagrant abuse by Judge Winner. And so I think we have elicited
what we want to know. It is a difference of opinion. And then it is
up to us to determine whether or not we want to do anything about
it or whether we want to leave it alone.

Mr. OLSEN. By way of clarification, Senator, I don't think that I
said or that any of the witnesses said-and I am not sure the issue
ever came up-that agents of the grand jury applied to anyone
other than investigative agents. It did not include Department of
Justice lawyers. Is tbst not correct?

Senator ARMSTRONG. I think in the Kilpatrick case that is cor-
rect. Well, no, it really isn't. I believe Judge Winner made two
points. That he was concerned-in fact, I think it is fair to say out-
raged, although that is not his word-by the swearing of the IRS
agents because it conveyed an impression to the grand jurors of im-
partiality, that here is somebody who is here for the purposes of
the grand jury to weigh this thing and to determine whether or not
there is probable cause, as you put it so well a moment ago, when,
in fact, that really isn't their real motive or it may not be in the
opinion of Judge Winner.

The second concern he raised is when in some cases people were
sworn, not as agents, but simply sworn in their testimony before
the grand jury, I guess, who were serving as legal counsel to some
defendant, creating a different kind of a problem, but at least on
the surface a fairly serious one. If you are sworn to secrecy about
such matters, he felt it might compromise your ability to act as
legal counsel for somebody. That is a little different issue, but he
raised it in the same testimony.
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Senator GRASSLEY. I would like to bring up the issue now of
pocket immunity. This was also discussed in the 2 days of prior tes-
timony. And from that testimony, I understand there is no statuto-
ry basis for it but the courts have upheld its use. It has also been
char ged that Department prosecutors routinely ignore the Depart-
ment's procedure for the use of pocket immunity and abuses are
widespread.

So what exactly are the required procedures, and are they
always followed? Does a grant of pocket immunity amount to a
contract not to prosecute? And is the agreement enforceable on
both sides?

Mr. OLSEN. Is the question to me, Senator?
Senator GRAsSLEY. Yes.
Mr. OLSEN. Let me start by saying that with respect to statutory

immunity I think the record is pretty clear in terms of what the
procedures are in the Department of Justice, whether it applies to
the Tax Division or any other division. Depending on what the sub-
ject matter is of the investigation, that will direct the appropriate
request for immunity to an Assistant Attorney General of either
the Tax Division, Antitrust Division or Criminal Division. So if it is
an antitrust investigation, it will come up to the Assistant Attor-
ney General of the Antitrust Division. All title 26 matters will
come up to my attention.

And I would simply ask that the Department of Justice manual,
U.S. Attorney Manual, provisions be made a part of the record to
demonstrate what that process looks like; if that is the model from
which we are going to then compare to some other practice that
does not conform strictly to that.

Because I think that the criticism that flows from Judge Kane
and from Judge Winner is that-is simply stated this way: That
the immunity that is provided statutorily by Congress is the exclu-
sive method by which prosecutors are to use immunity for wit-
nesses to testify.

I don't wish to repeat myself, but the same district court decision
in Lowell Anderson that was reversed by the tenth circuit also ad-
dressed informal immunity. And at page 606 of that opinion, that
778 Federal reporter, page 606, the court states, and I quote: "The
fourth, and last, area of prosecutorial misconduct perceived by thf!
district court concern the government's use of 'informal immun.-
ty,'" with a footnote. "Apparently government agents would grant
a potential witness, either by a letter or verbally, immunity from
any prosecution which would be based on his testimony before the
grand jury. Such in the eyes of the district court was a 'damnable
practice' which tended to breach the integrity of the grand jury
system and violated the fifth amendment rights of the witnesss.
"We are unable to agree. The propriety of using informal immuni-
ty has been frequently upheld,' citing a list of cases that has beenof that opinion. "Furthermore, the defendants have not shown how
the use of informal immunity in the present context biased the
grand jury."

I submit that at least in terms of the law we are not talking
about an area of abuse; that that is to be distinguished from what
may be an area of legislative reform. There may be a distinction
there. I submit that there well could be. But where reasonable men
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differ, it certainly is not an abuse and certainly not a damnable
practice.

In any event, on the question of something short of a decision not
to prosecute, I think that the answer is that the--

Senator GRAwSLsY. Don't lose your train of thought, but just
think in terms of whether or not you are addressing informal im-
munity as opposed to statutory immunity.

Mr. OLSEN. I am.
Senator GRASSL"s. All right, proceed.
Mr. OLSEN. Prosecutors make a decision every day on who is to

be prosecuted. When they make the decision of who is to be pros-
ecuted, they may decline prosecution of some people. Those people
may become--

Senator ARMSTRONG. Would you say that F gain? I didn't quite
hear that.

Mr. OLSEN. They may decline to prosecute certain individuals.
Senator ARMSTRONG. Fine.
Mr. OLSEN. The evidence is not there. It is not warranted. That is

an area that I submit is probably covered by the separation of
powers, which is who is to decide who is to be prosecuted. I doubt
that constitutionally, it would be provident to try to include the
courts in that process because I think that the old argument you
are going to be judge and jury at the same time is one that focuses
on that type of a problem.

It is frequently used as a matter of practice where we do not use
the statutory immunity provisions. There are a number of reasons
for that. One is that the attorney for the witness or the witnesses
themselves may say I want to cooperate, but I just want to be sure
that what I say can't be used against me. It is just an ounce of
common sense.

A sophisticated lawyer will say I don't need to have statutory im-
munity for my client; you don't have to go all the way back to
Washington, DC. Washington, DC does not have the only lawyers
in the country with common sense. Some people nay think we
probably don't have much back here at all. But I dare say that the
prosecutors that are in your respective States have the same kind
of good judgment about whether or not someone ought to be pros-
ecuted.

Now what frequently happens is that the U.S. attorney or an as-
sistant with the approval of the U.S. attorney or division lawyer
will sign a letter. The letter will say: "If you testify, what you say
will not be used against you."

If you ask most defense attorneys, I think you will get the
answer that if you can't trust the prosecutor by his word then you
can't deal with them at all. And the reason I think that there is a
practice is because those prosecutors are taken for their word.

Many times in reviewing what happens on cases, I think we do
find that it isn't a perfect system. We are dealing with human
beings whose judgment we may, with hindsight, reflect on and con-
clude that that was not a good judgment. Government doesn't
renege on the benefit of the bargain. That is not the way the ad-
ministration and justice in this country can operate. The public
and the Government have to lose on those issues. And it has to be
that way because the prosecutors in our country have to at all
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times maintain the highest standards of propriety and fairness. It
is not just whether we are doing it according to the rules, but
whether or not when we stand up in open court, public court,
whether what we are doing generates the appearance that it is
fair.

So it is a practice that is frequently used not just by the Tax Di-
vision but be all components of the Department of Justice.

Thank you, Senator.
Senator GAssuy. If the Government would renege on a promise

in one of these agreements, is there any way that the Government
can be held accountable?

Mr. OLSEN. Well, I am not sure I can answer that question. I
haven't seen it come up.

Senator GRASMY. Isn't the fact that--
Mr. OmSE. If a witness is immunized, then under the depart-

mental guidelines in order for that witness to be prosecuted, in
other words, for us to renege, the Attorney General of the United
States has to approve that prosecution.

Senator GAwSSLEY. Are the guidelines always followed?
Mr. OLSEN. Well, if they are not, I would think that any judge or

that any defense attorney or any defendant would certainly make
it known. I can't imagine a situation where it would not come up,
Senator, because it would be so unusual that something like this
would come up. I have had situations come up where the benefit of
the bargain for the Government was certainly not as good as we
wanted it to be and that a U.S. attorney mistakenly assumed that
they had authority to sign a plea agreement under title 26. It did
not meet the standards that we use on a major count, for example.

We have to agree to those because the prosecutor has to be able
to go into court and it is his word. That is all we have. That is how
the system works.

Senator GRAsLEY. Before I go on to another point, do you have a
question, Senator Armstrong?

Senator ARMSONG. Well, I have several general questions
about pocket immunity. How extensive is this? Is this something
that happens all the time? Thousands of times? Hundreds of times?
Dozens of times? Once a year? Once a week?

Mr. OLSm. The answer is that I don't believe the Department
maintains statistics on this area. I would have to go back and
check. There is a publication put out by the U.S. attorneys-it is
U.S. Attorneys Publication that comes out annually that has 100
pag es of different statistics that are gathered by the Department. I
don't think that that is included in there. I don't think that that is
a-

Senator ARMRONG. Should it be?
Mr. OL m. But the answer, I think, to be directly responsive is

that I think it is substantial. To put a numerical count on it, I am
not sure because-

Senator ARSToNo. For those of us who don't know anything
about this-and I am speaking for myself and not Senator Grass-
ley-but when you say it is substantial, does that mean it is used
in one case out of ten? If we had 100 prosecutions of cases of this
kind, would it be used in 10 percent of the cases nr 20 percent or 50
percent?
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Mr. OLSEN. Where you have multiple target cases, that is to say
a number of people that are under investigation, you are targeting
them for prosecution, then you are going to find that is more likely
to come up. If it is a drug case, for example, it is rare that you can
find someone that can explain why they had any relationship at all
with a drug dealer. I mean what was it that they were doing.

When you get into the tax shelter area, the focus either is on the
investors that have invested in it, and they may take the fifth and
not want to provide any cooperation at all, or they may be lower
level individuals in the promotion scheme. That is to say they may
be salesmen, they may be the engineers, they may be the attorneys
that provided the opinion, they could be the accountants that did
the numbers put onto the prospectus. So the answer that you are
going to get is that you are going to find that as you get into cer-
tain kinds of cases that the likelihood is much greater that you are
going to be giving someone immunity. That is how you crack the
conspiracy ring. And the object in all those cases is to make sure
you immunize the guppie and not the whale.

Senator ARMSTRONG. I believe it was David W. Russell who is the
president of the National Association of Criminal Defense Lawyers
that suggested that such statistics ought to be compiled. Would you
aee with that? I am not certain it ws his testimony that suggest-
ed that. It was either Mr. Russell or William C. Waller. But in any
case, one of the suggestions that we received last week is that this
is a widespread practice and that Congress ought to know exactly
how widespread it is.

Mr. OLSEN. Well, my boss might not like me recommending that
we create another paper obligation.

Senator ARMSTRONG. Do you want to pass on that for now?
Mr. OE. Let me just say as a general rule it seems to me that,

if anything it is healthy to the administration of justice to have
statistics on what the Government is doing in some substantial
area. I mean the case law, I think, defends our activity because it
is so widespread. Not because it is a unique matter, but because
most of these judges have been either former prosecutors or de-
fense attorneys. They are familiar with it. They are comfortable
with it which suggests that it is not something that we are doing
on an extremely isolated basis.

Senator ARMSTRONG. Mr. Waller, in his testimony last week,
pointed out to tbe committee that U.S. attorneys "routinely" ig-
nored the Department of Justice manual with respect to pocket im-
munity. What do you think?

Senator GRASsLzY. That would be similar to the second part of
the ffist question I asked. So I would be interested in that as well.

Mr. OLSuN. I beg to differ with them. If anything, I have found
that U.S. attorneys break their backs to comply with all the vari-
ous requirements in the Department that we have. And that that
includes the area of immunity.

But I would also point out that these cases don't remain hidden.
I mean if someone is improvidently granted immunity, it is going
to come up and bite you in open court. And it is going to be a judge
in the trial court that is going to point that out to the prosecution
team. If there is a problkz. I think the judges would, through one
means or another, either advise the U.S. attorney or one of the ap-
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propriate more senior administration officials in the Department
that there is something wrong.

Senator ARMSTRONG. Let me mention just in passing, Mr. Oisen,
that the U.S. attorney for the district of Colorado was specifically
mentioned last week by Judge Winner, and it was pointed out that
the general criticisms which he noted did not to any extent apply
to the U.S. attorney. He is not involved in this particular case.

But the question, I think, is not so much what you have de-
scribed. The concern that was surfaced last week was more that
you get a very determined prosecutor, one of the kinds of prosecu-
tors whe was quoted to us as saying he could get a grand jury to
indict a ham sandwich, a point of view, by the way, which was
shared by all four of the attorneys who testified before us last
week, who then--

Mr. OLSEN. Senator, I would like to say that it seems to me when
a lawyer makes that kind of a statement that in one sense they are
bringing disrespect to the administration of justice.

Senator ARMSTRONG. Well, one may-that was the point the wit-
nesses were making.

Mr. OLSEN. Well, one could have some criticisms to make of any
criminal justice system. When you start using that as an example
and you are starting to say to people who live in a free democractic
society that they ought to be hiding under their beds because the
grand juries in this country could and would indict a ham sand-
wich-

Senator ARMSTRONG. Well, Mr. Olsen, let me just restate that
point which was really only in preparation for the point I was
really seeking to make, but you have come right to it. That is one
of the main concerns here. That the grand jury process may be
abused. And, in fact, it is the allegation of some of the witnesses
before this committee that it is being systematically and deter-
minedly abused in a way that is really shocking, and depending on
how widespread it is, it is frightening.

What you are saying is that if an attorney were to say that he
could get a grand jury to indict a ham sandwich that that would be
a terrible thing. And that is exactly right.

But what I am telling you is that at least the people who have
appeared previously think that attitude, if not that lingo, is a com-
monly held opinion. In fact, one of the witnesses pointed out that a
prosecutor who fails to get an indictment out of a grand jury goes
back to the office and is the butt of jokes. You know, it is just un-
derstood that any prosecutor worth his salt can get the grand jury
to return an indictment, for heaven's sake. I guess that sums it up.
I don't know who it was that said they could get the grand jury to
indict a ham sandwich, and we never asked for the name of that
person, but I did ask the other witnesses, made a point after that
came out, I made a point of asking if that attitude was reflected in
their experiences as attorneys. And they said it was. And these
were not people who were inordinately hostile to the administra-
tion of justice. One of them was a former prosecutor for the Depart-
ment of Justice. Another is chairman of an ABA committee. An-
other is a chairman of the defense attorneys organization, what-
ever you call that. And they were not being flippant about it. They
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were expressing great concern, the same concern that you have ex-
pressed. The question is how widespread it is.

Mr. OLSEN. But I think the flip statement repeated often enough
starts to become discussed as if there is some basis for truth in it.
And I repectfully dissent from the standpoint of whether or not
that is, in fact, a widely held and respected view.

Senator ARMSTRONG. Not respected. Just widely held is the only
testimony we have had.

Senator GRASSLEY. I Nould put it this way: You know, there is a
certain amount of cynicism out there about government generally.
It hasn't reached the point where people are hiding under their
beds, as you indicated. And thank God it isn't because then we
would have a different society than what we have.

But it seems to me like whether you are Members of Congress
like we are or administrators like you or professional people in the
IRS, whatever we can do to overcome that cynicism, I consider that
one of my main responsibilities. And I have got to contribute to it
as well because the whole congressional process leads to some of
that cynicism, because it is the faith that people have in our gov-
ernmental system, and we want to restore that whenever we can.

Mr. OLSEN. That is why, Senator, I was pointing out some stand-
ards on plea agreements. Let me try to put some of that in focus
because it is directly applicable to the question of whether or not
there is grand jury abuse.

The standard for returning an indictment by a grand jury is
probable cause. But the standard for conviction is one of beyond a
reasonable doubt. If there is any reasonable doubt, the jury must,
as a matter of law, they are instructed-they must acquit the de-
fendant.

Our statistics show that when we indict defendants charged with
title 26 offenses, we are successful in approximately 96 percent of
all those cases. That is a percentage, a standard that is second to
none in the Federal criminal justice system. That is meeting the
standards that I outlined earlier, no nolo contendere pleas, no
Alford pleas. You plead to the major count or you go to trial, and
then we try you and we convict you.

Now if we were indicting all these cases that had no basis for
them, then our percentage of success would be much less, wouldn't
it? I suggest that those statistics establish that we are successful.

Senator ARMSTRONG. What percentage of those are pleas rather
than trials?

Mr. OLSEN. I think that the figures are about 80, 85 percent of all
the cases, I think, that we return indictments on. We have statis-
tics on those that I can give to'the subcommittee.

[The information from Mr. Olsen follows:]
The conviction rate for all cases is approximately 95 percent. Guilty pleas are en-

tered in about 70 percent of the cases. The conviction rate following trials-which
are often long and complex-is approximately 85 percent.

Senator ARMSTRONG. Eighty to 85 percent?
Mr. OLSEN. By plea.
Senator ARMSTRONG. By plea rather than by trial?
Mr. OLSMEN. Right.
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Senator ARMSTRONG. Well, you see, the contention of Mr. Kilpa-
trick and others is precisely that. That once you get an indictment,
unless you are a person of great means, you are a cooked goose.
Mr. Kilpatrick testified it cost him $6 million to defend himself.
And he at least thus far has been very successful in doing so. That
is exactly the point that he raised the first time he brought this
matter to my attention. That the average guy, even a person of
considerable means, really doesn't stand a chance once this process
starts. Once the indictment is handed down, it is almost automatic.
Now I understand that is only one side of it.

Did you want to comment on that? I really was leading in an-
other direction altogether and we just got sidetracked.

Mr. OLsN. No; I think the view of the defense bar is quite differ-
ent. It is that because the IRS is so effective in conducting their
investigation-because remember, tax cases are different than
other cases. They are not eyewitness cases. You are not talking
about a teller in a bank saying that is the person I remember in
the bank 2 weeks ago. It is a paper trail. And after-and that is
why I was going to point as well as Mr. Langone in terms of how
we conduct our investigations and what the review procedures are
because when we wash out those cases that we do wash out, and we
don't prosecute everybody we investigate. Some of the cases are
killed by the IRS CID level. Some of them are killed by District
Counsel of the IRS. Some of them are killed by the Tax Division;
some by the U.S. attorneys' offices.

But the answer is that review process provides us with what is
an exemplary standard in terms of whether or not these are good
cases. And the bar knows that so that when they get their clients
charged, they know we have a complete investigation.

Senator ARMSTRONG. Well, I thank you for that response.
Let me go back to the point we were pursuing which was pocket

immunity.
Mr. OLmsN. Yes.
Senator ARMSTRONG. And I was raising the potential, at least, for

abuse when you get a very determined, perhaps overly determined
prosecutor. And I want to just read you one paragraph from the
testimony of Robert D. Grossman. Mr. Grossman, among other
things, was a member of the staff of the chief counsel's office of the
Internal Revenue Service tax court litigation division, trial branch
in Washington, DC for 4 or 5 years and ended up as a senior trial
attorney so he is at least in a position to be knowledgeable. It
doesn't make what he says right.

Mr. OiSEN. On civil tax cases, nonjury cases, the Tax Court does
not have-the attorneys trying cases in the Tax Court do not try
criminal cases.

Senator ARMSTRONG. That is not the point I am making.
The point is he is a person who is experienced on both sides of

the issue. And here is the observation he made about one of the
prosecutors in the Kilpatrick case. I am not asking you to comment
on it. I am just kind of setting the stage for what my question is.

Mr.. OLSEN. He represents one of the defendants in the case?
Senator ARMSTRONG. Yes.
Mr. OLsEN. Thank you.



105

Senator ARMSTRONG. "I had the impression that Snyder wanted
to make this case so badly he would have done anything to win,
irrespective of consequence. He viewed the case as a gun fight."
And it goes on.

Now if you have a prosecutor like that, the concern that is ex-
pressed is that in that kind of circumstance the permissive use of
pocket immunity makes it really very easy tc get testimony from
people who might not otherwise testify. It is a question of fairness.
That if you get, as you characterized it, the minnows-and I don't
know how you tell who the minnows are. Leaving that aside-you
go around, shop around and say, look, if you will testify and help
us convict Smith or Jones or Kilpatrick or whoever it is, we will let
you off. That is the concern that was rising about the pocket immu-
nity. And I can't evaluate whether that is a legitimate concern or
whether it is just farfetched. What do you think?

Mr. OLSEN. Well, I won't comment on his remarks with respect
to the Kilpatrick case, but I think you would find that the ap-
proach by the Government, whether it is by the Department of Jus-
tice prosecutors or by the agents that are assisting them in the in-
vestigation, whether they are FBI, DEA or IRS, that they are not
searching out to find crime because there is a dearth of it in this
country. Quite the contrary. And that what we are finding is that
with respect to the tax laws you are finding greater organized re-
sistance so that the cases are not Just the old mom and pop store
cases where they are cheating on their returns and overstating the
cost of goods sold or underreporting their gross income. These are
cases of a much different and greater magnitude. The use of the
offshore entity. I think the Service's figures now show that with re-
spect to the shelters that we have under investigation, something
like 40 to 45 percent involve offshore entities. It doesn't take a
genius to figure out which ones in the Caribbean we are talking
about or elsewhere in the world.

But the approach is that when you are conducting your investi-
gation, you have a certain amount of information you have and
now you need to verify it with individuals. You are going to cor-
roborate whatever the documentary evidence is. In the foreign side,
you may be actually trying to get that documentary evidence.

And the approach is that you contact that witness, that witness
provides immediate cooperation with you, or instead they say, gee,
I am not sure I could talk to you. And after give and take, then
they may have an attorney represent them or may not. But clearly
what follows is that we want to find out what they have to say.
They are making some type of fifth amendment claim. They
submit to us either orally or in writing a proffer to tell us, yes, the
witness has some legitimate information to provide to us but wants
the assurance that if they do cooperate, what they say, they are
not going to be convicted by the words from their own lips.

And so there is a judgment factor that goes into it. But it is done
in every prosecutor's office every day, Federal, State, and local.

Senator ARMSTRONG. I think we understand that. And I believe
that you have really told us what we want to know. I wanted you
to be sure to understand the concern. And I think what you have
said is that it is not a concern that you feel is very pressing, that
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you are not aware of widespread abuses. At least you seem to be
comfortable with the situation as it now exists.

Mr. OLsEN. Senator, that is correct. The defense bar in this coun-
try does have access to the prosecutor's offices every day. And if
they have got a problem, they let them know. Because there is a
working relationship that is done every day that accomplishes the
administration of criminal justice.

Senator ARMSTRONG. Ready to move to a new subject, Mr. Chair-
man?

Senator GRAssLzv. Yes; if I could, I want to bring up another
issue that we were told about in prior testimony. And I refer to it
as the "reviewer issue." I don't know whether that is the technical
term or not. But anyway, we have been told that a Justice Depart-
ment reviewer provides a defendant a final opportunity to make
his case to an objective party before prosecution is initiated. Mr.
Olsen, do you agree with this description? Are there certain guide-
lines that a reviewer must follow?

Mr. OuizN. Anyone in the Tax Division that reviews a criminal
tax case for prosecution is a prosecutor. They may be functioning
as a reviewer or as an assistant chief or chief or a trial attorney,
line attorney, but we consider ourselves all prosecutors. I am a
prosecutor. When I authorize a rand jury investigation or author-
ize an indictment to be returned against certain individuals, I am
functioning as a prosecutor. The reviewer and the review function
of the Tax Division is just that. It is to review someone else's inves-
tigation, whether it is an IRS administrative investigation or a
grand jury investigation.

But the function of a review is to do that-to provide in Wash-
ington, DC, through the Tax Division, a review of that investigative
effort to see wheth er or not it meets our standards.

The reviewer is -he second line of review in the Tax Division on
a case. Because consider just having one lawyer look at it that
didn't investigate it and then authorize it. What we do is force it
up through the system so that we haven't made mistakes. And we
keep that prosecution conviction rate up to the 95, 96 percent year-by-year.bll of the publications that the Department has, including the

Tax Division, clearly, I think, set forth what the conference proce-
dures were in the Tax Division up until I changed them last
month. I changed them because the review of cases did not permit
plea negotiations with defense counsel. It seemed to me that at
every stage of every proceeding with the Government, that wheth-
er or not we agree, an individual ought to have the opportunity
through his or her attorney to attempt to dispose of the case in
some expeditious but fair and effective means.

The system that I saw when I came onboard the Tax Division 2V
years ago did not permit that. We have made some changes permit-
ting pleas at the stages in which an administrative investigation is
being conducted 'That is, in some sense, a revolutionary change,
but it took into account, I think, the realistic situation that occurs.
Where an individual suddenly becomes under criminal investiga-
tion, gets a lawyer, a lawyer says to him, well, what about it, and
he says, oh, I did it, I am dead, I didn't report my income from M-
terest accounts, whatever it is, and I want to dispose it, the system
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did not permit that individual to dispose of it. We went ahead and
conducted our investigation.

And the same thing would happen in the Tax Division when we
were reviewing a case. A lawyer would come to us and say, well, I
finally got through to the IRS administrative investigation, now I
want to talk to a Justice lawyer, I want to talk about disposing of
the case. And we said no.

But the review function is essentially the same. There has been
no change. I am not aware of any situation where a lawyer came in
and after the conference claimed he or she was misled by our con-
ference procedures. They were quite rigid, quite to the point and
unmistakable in terms of what anyone would have understood
them to be. And that includes conducting conferences. I would just
ask you to reflect on all the cases involving individuals of public
notoriety that have been successfully prosecuted for tax offenses,
who might have a gripe-public officials, members of the bench
and others, religious leaders. That issue has never come up. Rever-
end Moon and Judge Harry Claiborne are examples of cases where
we had conferences in the Tax Division and other cases, including
the OMNI case. Those issues have never come up.

Senator ARMSTRONG. The point that was raised last week, Mr.
Olsen, was that the defense counsel in one of the cases felt abused
because he thought that he was entitled to talk to the reviewer in
a very candid and open manner, and that he was sandbagged when
that reviewer then showed up as the prosecutor on the case. Do
you just reject that notion that he should-should he feel, let me
put it that way, should he just feel that anyone he is talking to
from the Department of Justice is on the other side and that it is
not a review in the sense of being impartial; it is just a review of
the facts, situation?

Senator GRASsLzY. Well, I would like to ask that same question
but not in the sense of it being anything to do with the Kilpatrick
case. But just generally, is that standard procedure that a reviewer
would later take part as a prosecutor in a case?

Mr. OLSEN. It is not unusual.
Senator GRASsLEY. It is not unusual.
Mr. OLSEN. It happens. The reason it doesn't happen with the

frequency on a statistical basis is simply because numerically
speaking we don't have that many reviewers.

Senator ARMSTRONG. But nothing wrong with it as far as you are
concerned?

Mr. OLSEN. But it is kind of curious to me. What does somebody
think they are going to do when they come back to the Justice De-
partment talking about whether their client is going to be charged
with a crime? They are going to see an ombudsman, and they are
going to come in and then they are going to say this is why my
client should not be charged? And then that individual is somehow
going to decide yes or no, but the Government can't use it affirma-
tively; they can only use it in a negative fashion? I am not aware of
any procedure in the Department of Justice, Tax Division or other-
wise, where that occurs.

Senator GRASSLEY. So what you are saying is that any lawyer
who would come to sit down with a reviewer would be naive if he
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didn't think that some of that information that he gives out could
be later used by the prosecutor then?

Mr. Ois.EN. Well, the admonition would have been made for any
conference prior to June of this year that what a lawyer is saying
to the Tax Division attorneys in the review process shall constitute,
if it is factual, an admission by the client that they represent. And
we have had cases in which our attorneys have later on testified in
open court about what the lawyer said at the conference.

Now I have changed that procedure, but that has nothing to do
with some other concerns. It has to do with what I view as an im-
portant way of conducting business. And that is, lawyers ought to

able to talk to lawyers more openly and freely, and that a
lawyer shouldn't come into a conference in any stage of the Gov-
ernment, whether it is Tax Division or otherwise, fearful that in
the passion of the rhetoric or in the course of an afternoon disclum-
ing a case, they may make a slip and say something that could be
then used against their client, inadvertently. It just seems to me
that that puts too much of a burden. And if what we want to do is
have a more open and frank discussion about cases, then dispose of
them on a plea basis, which most of them are doing, that we open
it up.

Senator ARMSTRONG. But nothing improper in your opinion about
having a reviewer then proceed to prosecute the case?

Mr. OLSEN. No.
Senator ARMSTRONG. All right. That satisfies me, Mr. Chairman,

on that point. I wanted to pin that down. That is a great contention
of Mr. Grossman, that he doesn't think that is proper and Mr.
Olsen thinks it is. So we have made that record, and I am ready to
move on.

Mr. OLSzEN. Were you interested in talking about counsel wit-
nesses before the grand jury?

Senator ARMSTRONG. I have got about 100 questions, but I am
just following Senator Grassley's lead.

Senator GRASsLEY. Yes; I will leave that up to Senator Arm-
strong.

I would like to refer to what some witnesses have called a "na-
tional pattern of abuse." Those are their words. The pattern of
abuse regarding prosecutorial misconduct in taxpayers' cases. Wit-
nesses have cited their own professional experience in statements
made by prosecutors in the Kilpatrick case that have been called
abuses and that it goes on all the time. In other words, things like
the Kilpatrick case.

Now, again, I don't want anybody, to respond to anything in the
Kilpatrick case, but do you feel that there has been a pattern of
abuse from the standpoint of prosecutorial misconduct as it relates
specifically to taxpayers' cases?

Mr. OLSEN. No, Senator, I am not aware of a pervasive or other
incidents of abuse. And let me address that, if I might, without
regard to any. individual cases.

The Department of Justice has an open dialog with the Ameri-
can Bar Association on a regular, frequent basis, institutionally as
well as with lawyers individually, through the sections as well as
through the committees. I think both of you are aware ol, the close
working relationships that the individual U.S. attorneys from your
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States have with the Bar. When something goes awry in our
system on the criminal justice side, it is brought to the attention of
the Justice Department on a local basis, regional basis, and nation-
al basis.

Perhaps one of the reasons why there is more control by the Tax
Division over the investigation and prosecution of criminal tax
cases is because we recognize-I think everyone recognizes-that
tax cases are in some respects different and ought to be treated dif-
ferently than other criminal cases.

You ask people at a cocktail party whether they fear the FBI.
The answer is no. If they ask the same question about the IRS, you
get a different reaction. I even got a smile from you, Senator, be-
cause it is the tax man. Because we are all similarly situated. We
file returns. There are financial matters that we have to summa-
rize and put on a tax return, and, therefore, there is some potential
level of exposure. And it perhaps goes back to the time when we
were children and the first time you saw the label on a mattress or
a pillow. And it says, you know, don't tear off without penalty of
prosecution. And I submit to you that people still react in the main
to something like that.

Senator ARMSTRONC. Mr. Olsen, since we are proceeding infor-
mally let me tell you why it is that people react that way about the
IRS. At least I would judge as for the same reason that I smiled
when you said that.

I have nevei-, chat I can recall, ever heard one person complain
of any abuse by an FBI agent. I have never encountered anybody,
to the best of my recollection, who said the FBI harassed me, the
FBI persecuted me, the FBI hounded me, the FBI treated me un-
fairly. I am sure there are such people. I have never encountered
them.

I encounter people who will say that about the IRS day after day,
all the time. I mean if you would go out and talk to the general
public, you would find just what you have described. A pervasive
sense-which I think by the way is exaggerated. I am not saying I
subscribe to it. But a sense that the IRS is unfair, that they use
unfair methods, they use unfair tactics. And I think also I would
have to say in fairness to the Service that that doesn't square with
my own experience. That there is undoubtedly some bad apples in
any large barrel. But there is a bedrock feeling that, by gosh, the
IRS is out to get you. And there is enough evidence.

I am not trying to paint you in a corner you don't want to be in,
but I hope you won't too casually reject the notion of misconduct of
these cases. You don't want to comment on the Kilpatrick case,
and I understand that. But in the OMNI case, we have got an ad-
mission of falsification of documents involving, by the way, an at-
torney who was also involved in a similar episode 5 years earlier.
We were told last week about a case in Palm Beach which at least
on its surface sounds kind of suspicious, sounds kind of strange.
There is another case that has come to our attention in which ac-
cording to a court a Government person encouraged a citizen to go
through the public mails. Take somebody's mail. That is, take some
material from a neighbor's mailbox. Anda number of others.

Mr. OL~s . That is the Buffalo case?
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Senator ARMSTRONG. I don't know which one it is. But anyway,
the point is that-and this is one of the things we want to get to
before this winds down-is what is being done to assure that when
these abuses occur that those who are responsible are properly
dealt with.

But I interrupted your train of thought, and I didn't mean to do
that.

Mr. RANKIN. Senator, I would like to comment on the case you
referred to with regard to the mail.

Senator ARMSTRONG. We will get back to you. I will be glad to
have you comment on any of them, but I interrupted Mr. Olsen.
And I am afraid if you now follow up on my interruption we are
going to get into an intellectual cul-de-sac. But your desire is to
comment on each of those cases, and I will make a note of it, and
we will be happy to have you do so.

Mr. RANKIN. Would like to comment on the case from the Buffa-
lo district.

Senator ARMSTRONG. All right. I am writing you down for Buffa-
lo.

Senator GRAssixy. Mr. Olsen, would you continue, please?
Mr. OLSmN. Thank you.
I think that you would find that we have more grand jury inves-

tigations in the tax area principally directed at tax shelters. Wher-
ever you have organized resistance of the tax laws, you are going to
find that you have to change some of your approaches and some of
your techniques in the way you conduct investigations.

As a good friend of mine, Dick Wassenaar, Assistant Commis-
sioner of the IRS for Criminal Investigations, says, that in his 25
years with the Service he has never seen or heard of a situation
where a taxpayer turned over a double set of books when they got
an administrative summons. The only way you are going to get
that is off of a search warrant. You are going to get it off of some
other compulsory process that changes the direction in which we
go.

We have changed some of our focus. With our tax shelter unit,
the Office of Special Litigation, we have instituted civil tax injunc-
tive actions against promoters of what we think are abusive shel-
ters at the same time they may be under investigation criminally.

We have had to immunz4, investors. And we have more recently
stated publicly to put some caution in the wind that in appropriate
cases we would also prosecute investors. If that means that not-
withstanding whatever may have happened, whether it is back-
dating or side agreements; that is to say two agreements that they
have executed, one they give to IRS on audit, the other one they
hold up so that they don't have any personal liability. Those cases,
we would prosecute them because, quite honestly, it is a problem.
Not just a problem with the promoters or the salesmen. We have to
approach these things differently.

But I am not aware of incidents of abuse. I also say that these
cases are not lightly treated by the Government. They are not be-
cause we are held up to a higher standard. It is not a fair play,
game, out there. The public, the courts, and everyone else demand
that we hold ourselves up to a higher standard than the private
citizen. And that there are certain standards tiat we have to
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follow, not only the prosecution but the investigation, in our rases.
If we do otherwise, it would just bring disrespect for the law, and
then we are going to have more problems further down tIe road.

But I am not aware of any pervasive areas of abuse.
Senator GRASSLEY. I think we ought to ask Mr. Rankin to com-

ment now.
Mr. RANKIN. Yes. Thank you.
I just wanted to respond to Senator Armstrong's comment a little

bit further and to underline perhaps a little bit of what Mr. Olsen
said. And that is that we, in Inspection, take very seriously our re-
sponsibility to follow up on misconduct allegations and on integrity
matters. In that particular case that you spoke of, there was a sub-
sequent prosecution of the individual who certainly violated the
procedures and policies of the IRS-not only that, but violated the
law in carrying out the conduct which he undertook by causing the
mail to be stolen and delivered to him.

That individual is no longer with the Service, has been prosecut-
ed and received a jail sentence in terms of probation and a fine as
a result of his activities. So we try in every instance to follow up
and to conduct an investigation of all allegations of that sort.

Senator ARMSTRONG. Mr. Rankin, that is very helpful. That is ex-
actly the response I was hoping to hear. And, in fact, as we men-
tioned, each of a number of people who have been accused of such
wrongdoing, I will be hopeful that you or Mr. Olsen, as appropri-
ate, will tell us what happened to them and what actions were
taken.

That is really the test of credibility when you get right down to
it. It doesn't matter so much whether or not somebody says, well, I
think everything is OK and we adhere to a high standard. The
question is: When somebody gets accused of wrongdoing, what hap-
pens subsequently? What is the process by which that wrong done
is evaluated and if proven, what happens then in the way of pun-
ishment?

Senator GRASSLEY. Mr. Rankin, along that line, if I could, on
page 3 of your testimony you cite 120 current or former IRS em-
ployees who were arrested or indicted as a result of inspection in-
vestigations. Criminal disposition in fiscal year 1985 resulted in the
conviction of 84 employees and the acquittal of nine employees.

I guess I would think that this seems pretty high. Are the
number of violations of concern to you?

Mr. RANKiN. Well, certainly they are of concern to us. I don't
have the statistics going back several years. I didn't include those. I
will be glad to provide them to you so you can make your own de-
termination as to whether it is higher in 1985 than in previous
years. But certainly we have a great deal of concern about the in-
tegrity of our employees.

[The information from Mr. Rankin follows:]
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CRIMINAL ACTION STATISTICS- FISCAL YEAR 1982 TO FISCAL YEAR 1984

Corent/fomre IRS
FSCal ym employeesarestei/ Efmplye cwicted 10p CW=1jttei

198 2 ................................................................................................. 272 54 2
19 8 3 .................................................................................................. 84 10
1984 .................................................................................................. 144 1?? 2 1

The Criminal Action statistics reported above include the results of a nationwide
investigation of fraudulent unemployment compensation claims by IRS employees.
This investigation was begun within IRS in 1981 and then expanded nationwide
throughout the Treasury Department. Virtually all criminal actions resulting from
this investigation were completed by the end of FY-84.

Senator GRAwSLEY. In regard to the statistics you gave us for this
year, was there any criminal prosecution of third parties because of
misconduct of this type?

Mr. RANKIN. Of third parties because of misconduct?
Senator GRASSLEY. Yes; in other words, were people prosecuted

because of misconduct of IRS employees like the type you list here
in your testimony?

Mr. RANKIN. I am not aware of anyone who was brought to trial
outside the Government as a result of misconduct, no, sir. There
are many third parties who are prosecuted for bribery, threats, and
assaults in those types of cases.

I am not sure I exactly follow your question.
Senator GRAssLEY. Well, I think as this hearing-we have had

some indication of misconduct of employees and then the wrongful
prosecution of some people involved with those investigations, and
that is what I am referring to. If you have got it broken down so
that any of these investigations would have been for conduct that
led to the wrongful prosecution of people that shouldn't have been
otherwise prosecuted, I would be interested in that information..

Mr. RANKIN. The one case that I just mentioned was, I believe,
disposed of in 1985 concerning the agent in the Buffalo district of
New York. So that is one case in 1985 that I know was involved.

Senator GRAwSLY. Mr. Langone.
Mr. LANGONE. I was going to make the same point, Senator. That

in that particular instance, the agent that was eventually prosecut-
ed, that the conviction in that case was reversed after the fact be-
cause it was determined that there was impropriety on the part of
one of the agents involved.

Senator ARMSTRONG. You mean the taxpayer's conviction was re-
versed?

Mr. LANGONE. Yes, Senator.
Senator ARMSTRONG. The conviction of the agent was not re-

versed?
Mr. LANGONE. No; that was sustained.
Mr. OLSEN. The conviction of the taxpayer was dismissed on the

motion of the U.S. attorney because of the misconduct of the agent.
I believe the agent got 6 months in jail in addition to whatever pro-
bation and fine.

Senator GRAssixy. I wonder if you could give us some statistics
on that beyond the Buffalo case? I wouldn't expect you to have it
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at the tip of your tongue now, but the extent to which you could go
back and give us a written response, I would appreciate it.

[The information from Mr. Rankin follows:]
No INSPEnON RzcoIW OF OTHER INVKTGATIONS WHERE TAXPAYERS WERE

WRONGFULLY PROSECUTED
The Internal Security Division Management Information System does not have

the capability to track investigations of Service employees whose alleged criminal or
administrative misconduct led to the wroi±gful prosecution of individuals that
should not have been prosecuted. Other than the "Buffalo" case discussed earlier in
my testimony, I am not aware of any other investigation by the Internal Security
Division in which misconduct by a Service employee led to the wrongful prosecution
of any individual.

Senator ARMSTRONG. Well, let's ask about the OMNI case while
we are here. It is the same kind of circumstance. In that case, as I
recall it, the allegation was-in fact, I think this was found by the
court. Am I right about this, Ann, that the court found that the
lawyer and the two IRS agents manufactured documentary evi-
dence? Now before you answer let me be sure I have got my facts
right. Is that what the court found? Apparently so.

It was reported in a most interesting way by the Washington
Post in which, accurately or not, there was an admission that that
is exactly what happened, that documents had been altered "to en-
hance their authenticity." I wasn't sure what that meant.

In any case, what happened to the two IRS agents in that case?
Mr. RANKMN. Well, again, Senator, I can't comment on the OMNI

case, but we follow up every allegation of misconduct from what-
ever source it comes. And we are aware of the OMNI case, and the
opinion of the judge.

Senator ARMSTRONG. Well, what I was really asking was not
about the OMNI case, but what about the allegation of misconduct
by Government employees?

Mr. RANKIN. Well, that is the same matter. The case is pending.
Senator ARMSTRONG. Well, but either some action has been taken

to investigate that or to bring charges or to dismiss charges or it
hasn't.

Mr. RANKIN. Well, I can't comment on what is ongoing in that
case. I can comment on the fact that we--

Senator ARMSTRONG. How about Mr. Olsen? Can you comment
on wl."t happened to the attorneys, I believe, employed by the Jus-
tice Department? Do I have my facts right on that?

Mr. OLSEN. The admonition that I gave to this subcommittee ear-
lier, Senator, is the same, whether it applies to the Kilpatrick case
or the OMMY case or any other case that is currently pending with
the Department of Justice.

Senator ARMSTRONG. I don't think that case is pending with the
Department of Justice. I think, in fact, action has been taken with
the issue of the misconduct by the attorney in that case. I think
the Justice Department has made a determination in that case. Am
I mistaken about that?

Mr. OLuEN. I can't comment, Senator.
Senator ARMSTRONG. Well, I will tell you what I think I will do,

just to make it easier. I think I will suggest that we pass over it
and come back to it another time. Because I am afraid if I push it
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at this point, you are going to say something that I don't want you
to say and that you don't really want to say.

Mr. OLSEN. I am not going to say anything, Senator.
Senator ARMSTRONG. That is exactly the point.
Mr. OLsEN. And I don't mean to be argumentative or flip about

it. I just mean that I am in a position where I am under some
other restraints, as are the other witnesses here.

Senator ARMSTRONG. Well, I guess I will think about that.
What I believe has happened-I will just give you what my im-

pression is. It may not be entirely accurate, but it is based on what
the courts said and what the newspapers said, and that is about
what I know about it.

My impression is that the attorney got caught altering some doc-
uments. Specifically, making some documents which were dated a
year prior to the time that the paper was manufactured. And I
think an investigation was made and a charge made before OPR,
and I think the Justice Department moved to dismiss it, and it was
dismissed. That is my impression.

And the attorney involved, one Elizabeth Trimble, I believe, was
also the subject of a similar controversy 5 years earlier.

Now, Mr. Olsen, the concern which I have here is a very simple
one. Did the Department just circle the wagons around this person?
Was there misconduct involved? Is it a reflection of what some
people have cautioned us about, that the Department simply will
not discipline overzealous prosecutors?

Now you can say, well, Ican't talk about it, but, of course, if you
can't talk about it, if you can't talk about the problem, you can see
how difficult it is for this committee to know what is going on.

Mr. OtBEN. I appreciate that, Senator.
Senator ARMSTRONG. Well, I am not sure that we are prepared to

let the matter rest there. I am not sure what we can do about it.
But I just want to make it plain that that is not satisfactory from
an information standpoint. Iam not trying to get you to say some-
thing that you shouldn't, but I am assuming that that is a matter
of public record whether or not, in fact, there has been an investi-
gation and dismissal of any charges of misconduct against Eliza-
beth Trimble. Is that right or not? Are such matters public record
or not?

Mr. OLSEN. They are not, Senator.
Senator ARMSTRONG. Well, we are going to have to find out some

way for this committee to learn that because that is the heart of
what we are trying to find out.

Senator GRAussi. Are you saying they never will be public
record? In other words, are you saying now if I were interested in a
case that was investigated in 1970 that 15 years later if I wanted to
see those records I couldn't see them?

Mr. OLSEN. Senator, I don't know the answer to that precise
question. I do know that on all matters that are pending before the
Department that we have no comment on pending cases.

Senator ARMSTRONG. Could you check and see if the OMNI case
is pending? I may be mistaken, but I don't think I am.

Mr. OLSEm. Senator, I could check. I could, and I would be most
happy to. I will not report back to this subcommittee, however,
what the fruits of my inquiry are.
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Senator ARMSTRONG. Why is that? I don't quite understand.
Mr. OLSEN. Because whatever the matters are that are conducted

by another component .of the Department I am advised are not
matters of public record and for which the Tax Division is not in a
position to comment one way or the other.

In many of the cases, for example, the Office of Professional Re-
sponsibility may conduct an investigation into an allegation that
comes to the attention of the Department, and the individual em-
ployee, in fact, may never be advised.

Senator ARMSTRONG. Well, in this case I think the individual was
advised, if she subscribes to the Washington Post.

Mr. OLSEN. Oh, I don't mean that. What I mean to say is that
there is a certain level of protection that is offered.

Senator ARMSTRONG. Well, it isn't my desire, and I am sure it
isn't Senator Grassley's desire, to ask you to go beyond your char-
ter. But help us think about this. If you are saying to me that you
are not the guy who can answer that question, then fine.

But here is the reality. We have got two Federal judges in Colo-
rado, a Federal judge in Maryland and some other places who in
their decisions have referred to extensive abuses. And not just in
passing, but have literally excoriated the handling of these two
cases. Now we have only mentioned these two. There are some
others that we are going to bring up at some other time perhaps.

And the allegation is of unethical conduct, of illegal conduct, of
violations of the Constitution with respect to the grand jury, of al-
tering documents. Really serious stuff. And it is our desire to find
out not so much the truth of these charges, because as far as I am
concerned, that has been disposed of by the courts. The courts
found it, and they may or may not be right, but I am prepared to
take the court's word for it, whatever their decision was.

Mr. OLSEN. But those cases are not completed, which is why we
can't comment on it. And I appreciate the legislative process is dif-
ferent, that it is a fact-finding process trying to pull it together.
But we have other constraints that we have to follow.

Senator ARMSTRONG. I understand. I am seeking your advice.
Mr. OLSEN. The fact that I don't answer your question doesn't

mean that I agree by implication with the nature of those state-
ments by other people, other witnesses, in any way whatsoever.

Senator ARMSTRONG. I understand. I am not trying to put words
in your mouth. I am not trying to get you to do something you
don't want to do or shouldn't do.

But I am describing a situation. These are not frivolous issues.
These are not something that we read about in the newspaper. In
fact, when the publicity began to appear about the Kilpatrick case,
the Kilpatrick case and some others, I guess I received from 50 or
60 sources allegations of serious misconduct from taxpayers or citi-
zens of some other kind. As recently as yesterday, a person who I
have known for years and whose veracity I respect told me a story
which was absolutely shocking. But we left all of those out. Maybe
we made a mistake. We didn't seek to bring before this committee
and don't seek to bring before this committee at this time anything
which is in that category. We are trying to deal at least at the
outset only with cases where there has been a finding by a court.
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And that is just an attempt to get rid of all the mood music and get
down to the facts.

Mr. OLSEN. Senator, I understand that Judge Winner testified on
Thursday that he did not render any findings. Isn't that a correct
statement of the record?

Senator ARMSTRONG. I don't think so. I think if yvu would look
at the opinion.

Mr. OLSEN. No, not the opinion. What he testified to on Thurs-
day. That he did not make any findings.

Senator ARMSTRONG. Well, distinguish that for me. Maybe. I
don't understand your point.

Mr. OLSEN. I don't know. But that is the information that I have
been given by people who attended who have advised me. I don't
mean to get into an argument on what Judge Winner said, but
simply that his characterization was that they were not findings.

Senator ARMSTRONG. Well, what is the difference between find-
ings and what he said? Mr. Olsen, I am not a lawyer, and don't
want to be. So if that is a legal distinction, tell me what the distinc-
tion is. I know what he said. He jumped all over your guys in that
case. He said that they subverted the Constitution. He said that
they subverted grand jury process. He said that they were rude. He
said that the Justice Department was way off base. That is not a
legal term. They were way off base in trying to suppress his opin-
ion. And, in general, he created in my mind, just as a citizen legis-
lator, just as a businessman who happens to be a Senator for a
brief time who doesn't have any desire to be a lawyer, the impres-
sion that there was something seriously wrong.

And that taken together with other things that have come to my
attention lead me to think that that is probably right. But what I
want to know is does anything need to be done about it either by
the .Department of Justice or the Congress. Or is this impression
just off base? Now I don't know what the distinction you are
making about findings. Is that a question of an order that he
enters or what is the point?

Senator GRASsLEY. It seems to me like it is significant that he
found enough to order a new trial. I mean how much that amounts
to-I am not a lawyer either. But at least he made that much of a
point.

Senator ARMSTRONG. Counsel advises that the distinction is that
Judge Winner ordered a new trial and that Judge Kane did enter
findings with respect to the prosecutorial abuses. Is that your un-
derstanding?

Mr. OLSEN. I believe that is a correct statement, Senator.
Senator ARMSTRONG. Well, my only point is that we are not

trying to get into all kinds of hearsay. We are trying to get into
things that have been in some way considered by competent offi-
cials, judges, attorneys general, whatever.

My question is this: If you were in our situation and it had come
to your attention from such sources problems of this character,
how would you find out about it and what would you do?

In fact, one of the things I hope we are going to get to in due
course is simply to seek your advice about a inrnum of specific rec-
ommendations that have come forward. But how should we do it? If
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you are the wrong person to ask, I can understand that. Tell me
who the right person is.

Mr. OLSEN. Well, I understand that your staff has been in touch
with the Office of Professional Responsibility.

Senator ARMSTRONG. Is that the person that we should ask about
it?

Mr. OLSEN. OPR has advised the subcommittee what its policy
and position are with respect to certain matters. And I had as-
sumed that, therefore, I would not be questioned on those matters.

Senator ARMSTRONG. Fine. If OPR is the entity within Justice
that we should ask about that, we will just take it up with them at
the right time.

In the meantime, should we go on to some other matters?
Mr. OLSEN. Certainly.
Senator ARMSTRONG. I have a series of questions that are kind of

of a similar character. I was going to go through and discuss with
you the issues that are raised about the conduct of Jake Snyder
and Jerrod Sharp. Unless you want to comment on those. I take it
that that is something you would prefer that we take up with OPR.

Mr. OLSEN. Well, I am not stating a preference on how you
should proceed, Senator, but I am not in a position to comment on
the factual matters relating to either the Kilpatrick or the OMNI
case.

Senator ARMSTRONG. All right. Let me ask you this. I will see if
there are any questions that relate to that that seem to be in your
bailiwick. Ordinarily, would you send out to prosecute a tax case a
person who would brag that they knew little or nothing about taxlaw? I

Let me rephrase that. Would you ordinarily send out a person to
prosecute tax cases who were well versed in tax law?

Mr. OLSEN. You want me to only address my response to the
latter question?

Senator ARMSTRONG. Either way.
Mr. OLSEN. Well, the answer then is that you fid that most

criminal prosecutions of tax charges are handled by attorneys who
are primarily criminal prosecutors and not substantive tax attor-
neys. I think that historically speaking you would find the same of
the defense bar-that the lawyers who handle criminal tax cases
for the defense are not tax attorneys, in the sense that they are
comfortable working with the various intricacies of the Internal
Revenue Code, but rather that they are looking in tax areas at
those things which demonstrate transactions that constitute either
fraud or the equivalent of a false statement. Fraud is in the sense
that there is omission of income or they have mischaracterized a
transaction with the attempt, the criminal attempt, to defect and
frustrate the tax laws. Essentially they are criminal cases in
nature and not tax cases.

If it were the other way, then what you would find is that the
only way you could prosecute a case is to have a jury that was com-
posed of tax specialists.

Senator ARMSTRONG. I am not arguing the case. It is an issue
that was raised. I am just trying to make the record. And I under-
stand your response to be that you might well send somebody out
to prosecute a tax case who was not particularly knowledgeable in
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tax law, and that is not the problem. He needs to be knowledgeable
in the prosecution of criminal cases. Is that a fair summary of your
answer?

Mr. OSEN. Yes, Senator.
Senator ARMSTRONG. All right. Go ahead.
Senator GRASSLEY. I want to ask something that admittedly is a

problem for Congress because we make congressional policy. But I
want to ask your expert judgment about the Jencks Act. The ra-
tionale behind it that would prevent defense counsel from acquir-
ing grand jury witness testimony until after the witness has testi-
fied at a trial on direct examination and whether or not providing
this information prior to trial would give the defense counsel a
greater opportunity to discover evidence of grand jury abuse before
it is too late, and then would give incentive to the prosecutor to
prevent abuse.

In other words, give me your judgment of the Jencks Act, as I
stated in my first question, whether or not you think that is good.
And then, like I said, changing it to get this information ahead of
time as one way of preventing this sort of abuse by prosecutors.

Mr. OLSEN. I, quite candidly, Senator, was not aware that this
was going to be a subject of this subcommittee's hearing. Not relat-
ing to grand jury activity and not being a subject of, I am aware of,
of something of abuse. And, more significantly, I think, is the fact
that this is probably an area that you would find there are greater
resources in the Criminal Division of the Departmeat of Justice
that would address this.

But is your question related solely to tax cases or are you talking
about drug cases, organized crime?

Senator GRAwSSLY. We are talking just about tax cases at this
point.

Mr. OLSEN. Well, I am not aware of any reason at all under the
Federal Rules of Criminal Procedure or under the Jencks Act why
there should be a different standard for tax cases as compared to
other cases. I resist attempting to classify tax cases somehow differ-
ently than other Federal crimes. I treat them as I do all essentially
nonviolent crimes. Crimes that should be treated the same as
others by the courts, by the public and most particularly by the
taxpayers.

Senator GRAssmy. I don't disagree with anything you say, but I
am just trying to use your expertise as it relates to charges of pros-
ecutorial abuse.

Mr. OLSEN. I am not aware of any litigation involving prosecuto-
rial abuse in this area, Senator, at all.

Senator GRASsLEY. Senator Armstrong.
Senator ARMSTRONG. Mr. Olsen, in your testimony on page 5 you

make the point of the safeguards of material in the grand jury's
possession. And you make the comment: "Grand jury material re-
mains under the custody and control of the U.S. attorney, strike
force attorney or Tax Division attorney." One of the concerns we
have heard expressed is that, in fact, that is not the case. Frequent-
ly, there is-well, frequently, it is not held at that level of confiden-
tiality.
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Could you describe for us how you assure that? What steps are
taken? What kind of training or in other ways you keep that stuff
under wraps?

Mr. OLSEN. I am not quite sure what it is that the concern is. Is
the concern that there have been unauthorized and illegal disclo-
sures?

Senator ARMSTRONG. That is part of it, yes.
Mr. OLSEN. Or is it that where the voluminous documents are

warehoused may not necessarily be kept under the-may not be re-
leased by the U.S. attorneys office of the strike force? Is it both? I
am sorry. Is it both?

Senator ARMSTRONG. No. I think it is the unauthorized disclo-
sure.

Mr. OLSEN. I am not aware of unauthorized disclosures of grand
jury materials. The recent Supreme Court decisions in Sells Engi-
neering and Baggot, I think, in one sense made it much more diffi-
cult for the Government to effectively be able to vindicate a Feder-
al interest, whether it is from the standpoint of a criminal investi-
gation or civil tax audit. The Department of Justice in January of
1984 in response to those two Supreme Court decisions published a
guide on rule 6(e), the secrecy provisions, after Sells and Baggot.
Tat is 84 pages in length, 83 pages in length. I would be more
than happy to have that added to the record for your consideration
as to whether or not we do have safeguards. There has been some
litigation on the question of retroactivity of Sells and Baggot and
things like that.

(he information not available at press time.]
nator ARMSTRONG. In general, though, in your experience it is

simply not a problem?
Mr. OLSEN. No, it is not, and in one recent case where much of

the information had to be put on a computer, and te space was a
question, what we did was consult with the chief judge in the dis-
trict and discussed the various options in terms of maintaining the
secrecy provisions to the court s satisfaction, and asking of the
court if we did certain things, would that satisfy the court's inter-
est in maintaining the secrecy of the grand jury proceeding. And
the court instructed us as to which way he preferred us to proceed.
We follow that.

It seems to me that it is a managerial problem. It is of great sig-
nificance because we don't want to step on our toes. And there are
some intelligent ways of addressing the problem.

Senator ARMSTRONG. I would like to ask you to just reflect on a
series of legislative and administrative proposals that have been
presented. And to the extent that you want to, comment on each of
them.

One is the proposal which I guess is embodied in the legislation
now pending in the House to permit witnesses before the grand
jury to have counsel.

Mr. OLSEN. That is a very interesting issue, Senator. On Febru-
ary 26 of this year, the Department of Justice's Criminal Division
deputy assistant attorney general, James Knapp, testified on
Grand Jury Reform Act of 1985, H.R. 1407, and stated in writing
what the position of the Department of Justice was. I would ask
that that be added to the record.
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Senator ARMSTRONG. It sounds like a good idea.
he information not available at press time.]
nator ARMSTRONG. Was he for it or against it?

Mr. OLSEN. I will leave that for your decision, Senator.
Senator ARMSTRONG. Come on, Mr. Olsen.
Mr. OLSEN. There were a number of proposals that were put

forth, and he was addressing each of those. In his testimony, he re-
ferred to the position taken by the Judicial Conference, and that
was submitted to Congressman Conyers on June 10, 1985. And that
is in response to the American Bar Association's Model Grand Jury
Act and related legislation. That report goes into each one of the
different provisions, specifically, and including the issue of wit-
nesses having counsel present before tii grand jury. And it was
the view of the Judicial Conference, and it is the official view, that
that would not be a good idea for a number of reasons.

Senator ARMSTRONG. Well, when you say the "official view," do
you mean the view of the Department of Justice?

Mr. OLSEN. No; this is not the U.S. Department of Justice. This is
the Judicial Conference. This is the view of the Federal bar. Feder-
al judges, correction.

Senator ARMSTRONG. All right.
Do you have any opinion about it that you wish to express?
Mr. OLSEN. Well, I would like to discuss it in this context. There

seems to be a growing view that the Government's ability to con-
duct investigations must be restricted at all times when there is
something material that evidentiary-wise is going to be discovered
so that counsel somehow be present. Not counsel for the Govern-
ment, but that the Government cannot be trusted notwithstanding
that fact in the grand jury context there is a transcript and every-
thing is being recorded and written up for a court to review later
on for grand jury abuse. That that is something that nevertheless
requires the presence of an attorney.

I suppose the question that could be addressed is whether this is
something that would be confined simply to tax cases or are you
talking about organized crime cases; are you talking about procure-
ment fraud? Would there be a lawyer for a large defense contractor
present free of charge for someone who is blowing the whistle on a
procurement fraud case?

You begin to develop a set of questions that, I think, have to be
answered in terms of whether or not witnesses would intrinsically
be more cooperative or less cooperative in disclosing what has his-
torically taken place. And the grand jury is an investigative body.
It is not a hearing. It is trying to conduct an investigation.

So I think the answer is that the clear evidence is that it would
not be productive; it would generate more delays.

Senator ARMSTRONG. So you would generally not be sympathetic
to that?

Mr. OLSEN. That is correct. But also I think that since the grand
jury proceedings now are subject to having a written transcript,
then there is always the opportunity for a court to review whether
or not there has been abuse.

Senator ARMSTRONG. That brings me to the next question. One of
the suggestions made by Peter Vira, who is the, I guess, the vice
chairman of the Grand Jury Committee of ABA-
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Mr. OLSEN. Yes.
Senator ARMSTRONG [continuing]. Is that the entire transcript be

turned over to the defense after an indictment is rendered. Are you
for that or against it or is that something you wish to comment on?

Mr. OLSEN. I was shocked when I heard that that is what Pete
had recommended and surprised at the same time, I suppose, that
in the short time since he was on the prosecution team, he is now
recommending something as dramatic a change as that.

But, no, I don't think that that is a good idea. Suppose you had
witnesses that testified and essentially corroborated what you may
have heard from other people who were not going to be called as
witnesses to testify? Suppose they had only developed investigative
leads from them?

You can't conduct investigations and tell people that what they
say is going to be kept confidential, but that if we are successful,
we are going to turn everything over to the other side. That is not
going to work in our cases.

It wouldn't work on whistle-blowers. It wouldn't work where we
institutionally have to set up some safeguards so that we eneour-
age people to come in. The hotlines and things like that.

If instead what we do is simply open up the door, then I think
what you are going to find is that grand jury proceedings by them-
selves are not going to be as secret as historically they have been.

Senator ARMSTRONG. At this point, let me inquire of Mr. Olsen,
Mr. Rankin, and Mr. Langone of your convenience. It is 12:15. We
have got a distance to go. In fact, my hope is that either this after-
noon or on another occasion, whichever is the most convenient for
you, that I could elicit from each of you to the extent it is appropri-
ate to comment on each of several specific proposals. One of the by-
products of the, or I guess the main product, of the hearings on
Thursday and Friday was a laundry list of proposals for primarily
legislative but to some extent administrative action. It would be
helpful if we just had a statement of position.

It looks like at the rate we are going that will take a while. So
my question is this: Is it convenient for you to come back this after-
noon or would you like to reschedule for another time or what?

Mr. OLSEN. It would be convenient to be back this afternoon or
anyime that is convenient to this subcommittee, Senator.

nator ARMSTRONG. Is that good for you as well?
Mr. LANGONE. Yes.
Mr. RANKiN. Yes.
Senator ARMSTRONG. Why don't we do this then. It is 12:15. Why

don't we just recess and come back at 2 and clean this up this
afternoon?

Mr. OLSEN. Thank you.
[Whereupon, at 12:15 p.m., the hearing was recessed and sched-

uled to reconvene at 2 p.m. on Monday, June 23, 1986.]

AFTERNOON SESSION
Senator ARMRONG. Good afternoon, gentlemen. I appreciate

you coming. And my hope is we can dispose of kind of just a laun-
dry list of things fairly rapidly.
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Could we just start to kind of finish up one dang'ng loose end
from this morning? Mr. Olsen, you have pointed out that you are
the wrong one to ask about questions relating to professional prac-
tices of attorneys in the Justice Department; that that is under an-
other division. And that in any case to the extent that it involves
matters that are still under litigation or appeal or whatever that it
wouldn't be appropriate for you to do so in any case.

Could you, just for the record-and I have already explained that
this is an area about which I know little but would like to know
enough to just be comfortable with it. Could you explain the nature
of those restraints and whether they are legal restraints or wheth-
er or not they are ethical considerations or Department policy or
all of the above? Could you just give us the ground rules? And that
would be helpful to me so that as I approach the Department to try
to do my job I would do it in a way that was consistent with their
efforts to do their own job.

Mr. OISEN. Certainly, Senator. I regret, however, that I don't
know all the particularities and the scope of limitations on the
ability of the Department of Justice to respond to congressional in-
quiries regarding misconduct or allegations of misconduct by De-
partment of Justice employees.

I do know some of the basic rules with respect to that. One is
that whatever our scope and authority is with respect to any disci-
plinary action, such matters are only viable in terms of the ability
of the Department to react while a particular employee is still an
employee with the Department. If they have departed, there is a
separation of service, then we have no jurisdiction.

Senator ARMSTRONG. Unless it was a criminal matter.
Mr. OLSEN. The Office of Professional Responsibility, however,

also has very different authority than does any watchdog agency
such as an IG's office. It has the ability and the authority to con-
duct a grand jury investigation itself. They have that authority.

Now there is an obvious interdepartmental working relationship
between the comoonents-say it is a division or U.S. attorneys
office or the FBI or some other part of the Department-with the
Office of Professional Responsibility, because, obviously, not all the
matters that would come up under the area of misconduct are
criminal in nature. And so there are a whole host of remedies that
can follow from administrative leave, to separation from service,
from asking a person to consider whether or not they still believe
they have got a career with the Department of Justice, and that
the choice is theirs but that after some reasonable period of time if
they have chosen to stay with the Department then the Depart-
ment may see. fit to institute Gcparation proceedings.

That is just generally what happe. s.
Senator ARMSTRONG. When you mentioned that the jurisdiction

of the Department would only apply if the person involved was still
working with the Department, that, of course, would not pertain to
an alleged criminal violation.

Mr. OLsz. That is right. If it were criminal, it wouldn't make
any difference whether the person-

Senator ARMSTRONG. It would be only if they are still working.
Mr. OIMN. That is right. When a component becomes aware of

any misconduct, we are under a-within the Department of Jus-
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tice. And I assume the same is the case with the IRS-that we are
under an obligation to immediately report whatever has come to
the attention of the managers in those, say, divisions or the U.S.
attorneys office. We are under a mandate to report that immediate-

to OPR. And that is how OPR usually becomes aware of it.
metimes it may come up in a different context, such as a court

proceeding where something has been put on notice to the Depart-
ment through an ongoing court proceeding.

Senator ARMSTRONG. Well, I appreciate that. And I think it is
pretty clear that we nee] to take this up with OPR or maybe with
someone else at the Justicq Department. We will explore that.

Mr. OISEN. Well, let me add to that. OPR reports to the Deputy
Attorney General and the Attorney General. They don't report to
any of the Assistant Attorneys General.

Senator ARMSTRONG. I understand.
Mr. OLSEN. Or to the Associate Attorney General.
Senator ARMSTRONG. We will try and work our way through that

so that when we come back to this issue that we approach the right
person. Our desire is simply to take a look at the cases that have
come to our attention, and to find out in much the same way as
Mr. Rankin mentioned this morning what happened so that we can
draw some conclusions.

If we look at a number of cases and it is clear that the Depart-
ment has investigated them and has either suspended or fined or

unished or indicted or exonerated the people involved, there they
ave been dealt with, and we can draw some conclusion about how

they have been dealt with. For example, in the case he mentioned
this morning, I think he said that the person who was involved in
mail tampering was dismissed and prosecuted and went to jail for 6
months. So that certainly indicates that it has been taken care of
without getting into the merits of the case.

But, anyway, that is not in your bailiwick. But just so you don't
_misunderstand, the reason why that is important from the commit-

7 tee's standpoint, the Senate's standpoint, is not to try to play cops
and robbers. That isn't our business at all. And it isn't our function

try to determine the guilt or innocence of any of these people.
Our function is to determine whether or not the system is working,
and that the process is being managed in a way that is suitable and
is calculated to protect the rights of everybody involved, including
taxpayers, or other citizens who come into contact with the Depart-
ment.

But I will take that up with someone else. I think that is just
beyond what really is your bailiwick.

I do want to turn, however, to a series of real recommendations
that came to us from various sources, and just as a policy matter,
invite your comments on them. Some of them, at least, seem super-
ficially attractive.

One other matter before I get to those. I made a note. One of the
witnesses in testifying last week made the assertion that there
were people who had been convicted under the same kind of of-
fenses as were present in the Kilpatrick case, charges which were
later dismissed as not constituting a Federal crime. Now under-
standing that is still on appeal-I am not trying to get into the Kil-
patrick case particularly-my question is this
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Mr. OLSEN. Pardon me. What is on appeal is, therefore, some-
thing that prevents me from even by indirection referring to. That
is the problem. So when they say, well, there are cases that are
comparable, I can't disouss those cases as if they are comparable
without assuming that, in fact, they are.

So I will be happy to discuss other cases, but I want to make sure
the record is clear that I am not addressing--

Senator ARMSTRONG. I understand.
Mr. OLSEN [continuing]. That assumption.
Senator ARMSTRONG. I understand. While we are there, though,

let me just ask this: When you say you can't discuss it-I started to
ask and we got sidetracked-is the prohibition on your speaking on
such matters-is that a matter of law or matter of policy or matter
of professional ethics or maybe all of the foregoing?

In other words, is there a statute that precludes you from an-swering?Mr. OLSEN. Well, depending on the case. For example, in part of

the Kilpatrick case I understand that some of the trial court briefs
are still under seal by order of the district courts. It would either
be Judge Winner or Judge Kane. It may be that some of the infor-
mation has not been made a part of the public record, in which
case it may either constitute confidential information under 6(e) of
the Federal Rules of Criminal Procedures or constitute taxpayer in-
formation under section 6103 of the Internal Revenue Code.

There are also canem 1-14- ethics which address the propriety of
prosecutors discussing cases while they are pending, having to do
with constitutional safeguards designed to protect those people who
are still presumed, and should be, presumed innocent until there
has been final adjudication. And to try to attempt to change that,
not by necessarily inflaming the public but simply by releasing in-
formation has a cumulative effect of swaying a community-may
end up with the same egregious result.

AndI think that for a prosecutor-I have always believed that
you.do your best speaking m the courtroom. Let the evidence speak
for itself.

So it is all those reasons, Senator.
Senator ARMSTRONG. Well, with respect to any matter that had

been sealed by the court, obviously, you couldn't speak about that
or anything that was confidential taxpayer information. That is
governed by statute. I am not sure I know exactly what the status
of the ethical consideration is, and there is no need particularly to
pursue it at this point. I guess I will just try to inform myself a
little better so that the next time I try and get a handle on this, I
will be in a position to do so in a better informed manner.

It isn't my purpose at all to try to degrade those considerations.
On the contrary, I would agree with the notion behind them. But,
on the other hand, you can see unless we are prepared to just
ignore the problem that has been so forcefully brought to my atten-
tion and the attention of others, we have to find out some way to
make an evaluation of what is going on. And I am open to what
that process ought to be.

Let me then turn to the question that I was starting to ask. And
let me see if I can rephrase it in a way that doesn't cause you any
concern.
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In the event a raise is dismissed because the offenses which are
mentioned don't constitute an offense under Federal law, and if
persons have been already convicted, pled guilty and then convict-
ed or been convicted in some way or another for similar offenses,
what is their status?

In other words, if some guy is in jail someplace or on probation
.. meplace, having pled guilty to an offense which later is deter-
mined not to be a Federal crime, what is his status?

Mr. OLSEN. Well, I am not sure that I quite understand the ques-
tion, but if the facts of both cases are for prosecution purposes
based on an identical set of circumstances and one jurisdiction has
found that they do not constitute a crime and another jurisdiction,
and it could be a circuit court, would have the opportunity to
review that-

Senator ARMSTRONG. Could you pull the microphone just a little
closer? I didn't quite understand that.

Mr. OLSEN. I am trying to think of the factual situation where
this could occur.

Senator ARMSTRONG. Suppose you had several defendants in the
same case?

Mr. OLSEN. If you had a tax shelter promoter that was operating
in one district and had members of the same identical conspiracy
operating in another district, they are successfully prosecuted in
the different districts, and on appeal one court says that whatever
was charged did not constitute a crime under all the tests used by
the courts under Federal law, and the identical similarly situated
taxpayer in the other district then on appeal had a circuit court
that concluded just the opposite, I think the standard that the
court would use on re-review, rehearing or that the U.S. Supreme
Court would consider-or it could be a district court-is whether or
not there is a sufficient basis, in fact or in a law, for causing the
conviction of the one that has been upheld to somehow be over-
turned.

Senator Armstrong. How would that come to their attention?
Mr. OLSEN. How would it come to the court's attention?
Senator ARMSTRONG. Yes.
Mr. OLSEN. It could come from a variety of means and methods.

It could be that-I am drawing on theoretically because I have
never seen the situation or heard of it coming up.

Senator ARMSTRONG. I understand. We are deliberately avoiding
dealing with specific cases and dealing with theoretical situations.
So let me just pose a theoretical situation. It is much simpler.

Let us suppose that you have a group of defendants all in the
same case. So, clearly, the facts and the law is going to be the
same. That they all happen to be residents of the same circuit and,
in fact, the same judicial district. But a couple of them plead guilty
and are sentenced, and one of them says, nothing doing, I am going
to fight it; and fights it, and the case is then dismissed. The judge
says, look at what they were charged with isn't a crime. My ques-
tion is: What happens to those poor devils that are in the jug?

Mr. OLSEN. Well, it depends on the facts. Because the defendant
that was charged, that the court later determines legally there was
insufficient evidence to convict him, he did not have the sufficientcriminal intent, or that as a matter of law, whatever that defend-
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ant did did not constitute a crime, would not mean necessarily that
the other people did not engage in a conspiracy or engage in con-
duct that was criminal at the time.

In a conspiracy, you may have someone that did the financial
statements, faked some numbers that are inaccurate, and that may
have been a crime. The promoter may not have known that the fig-
ures were altered or changed. You may have someone that falsified
the tax return, and the promotion of the shelter is otherwise the
same.

The case, though, that you started to postulate is the one where
a little closer-which is what you are saying is that you have iden-
tical facts, you have different circuits and in one circuit the court
says as a matter of law that is not a crime. That is not one I
am--

Senator ARMSTRONG. Well, that is one I did have in mind, which
we won't mention since we don't want to put you in a compromise
position. It is that they all were all in the same district and were
all in the same circuit, and the judge didn't find the matter of lack
of evidence. He just says the thing you have charged these guys
with doing isn't a crime.

What I was hoping you might say and what I hope you would at
least think about doing is taking a look at the guys who in this
particular case-and maybe there are others. I am told there are
others, but I don't know that-that you take a look at them and
see if justice has been done. If it hasn't, maybe the Department on
its own initiative would do whatever it thinks justice requires.

I have a kind of a sensation that if what we were told is true and
there are some people that are in this fix, that it would be a proper
gesture for the Justice Department itself to make some effort to set
it right. If they are still in jail, to get them out. If they are on pro-
bation, to get them off or whatever is the right thing.

Mr. OLSEN. Well, I certainly agree with that, Senator, that that
should be the case. I am not aware of any defense attorneys or
anyone that has been in that hypothetical situation having raised
that with the Department of Justice or the Tax Division.

Senator ARmSONG. I don't know whether it has been raised. It
came to my attention last week in testimony here, and we can sure
furnish that.

Ann, will you be sure that Mr. Olsen gets it?
I don't know whether it is true, but that is what we were told,

that in at least one or two specific cases exactly those facts I have
outlined were the case. I am pleased that you feel at least that the
De artment could look at it and see whether or not it holds upunder examination.

Mr. OlszN. It makes no difference whether or not we put in 100
hours or 100 years, justice is simply never served when anyone
makes an attempt to unjustly either accuse or convict someone of a
crime.

Senator ARMMONG. It may be that at least for the one or two
people involved the most important outcome of this day's activities
is that someone will take a look at their case and maybe fix it up.

Could I ask you this question? It is mostly for the record, because
I am confident what you will respond. We are told that at least in
some cases the real motive of prosecution is to scare people in a
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certain tax shelter business. That by merely bringing an indict-
ment it will convince people this is a business they shouldn't be in
even though it may be within the law, if it is not popular with the
people who are enforcing the tax laws.

I am assuming you are not going to agree with that, but since it
is on the record, I would like to have your response.

Mr. OLsEN. I categorically reject that statement as having even a
scintilla of truth to it, Senator.

Senator ARMmTOi'OG. All right. Fair enough.
We talked about statistics on pocket immunity, and I believe you

said that it seemed reasonable to you that we begin to collect those
statistics.

Mr. OMEN. Well, I think I pointed out that I had not sought the
clearance of my boss, the Attorney General of the United States,
or, for that matter, of OMB. I think that, therefore, my comments
were strictly of a personal nature. But I think that is something
that perhaps this subcommittee may wish to pursue further with
the Department of Justice.

Senator ARMSTRONG. Could I ask: Does that require a statutory
change or could the Department just begin to do that?

Mr. OLEN. I don't have the slightest idea how things like that
are really done.

Senator ARMSTRONG. All right.
Again, we are noting that, and we will try to follow up on that.
Mr. OLAEN. Sometimes legislation is required. I really Louldn't

a .nator ARMSONG. All right. Among the suggestiolas that we
have heard is the idea that in criminal cases where the prosecution
is found to have improperly conducted itself, the actual attorneys
fees expended in defense of the defendant should be reimbursed to
him.

There is some precedent for that, I guess, in the Internal Reve-
nue Code. What is your reaction? Is that -a good idea or not?

Mr. OLSEN. Well, again, subject to the same caveat with respect
to not having discussed this at all with anyone in a senior position
in the Department or with OMB, let me address it in this fashion.

If by your proposal there would be in all cases in which an indi-
vidual were not convicted, then I think the standard is, obviously,
just simply too broad. Because there are many cases in which indi-
viduals, for one reason or another, may not be convicted. They
my-it happens. In the case of Lowell Anderson for example,
Lowell Anderson passed away in the last couple of months after
the Tenth Circuit Court of Appeals' decision came down while the
case was pending. Would you award attorneys fees in a case simply
because the individual was not ever convicted? That is one stand-
ard.

If the next standard is that, well, they may have been tried and
acquitted, would the standard, therefore, be one of compensating
for attorneys fees? I think there you also have a problem. To con-
vict someone, the standard of proof is beyond a reasonable doubt, if
there is any doubt at all, for whatever reason. There may be jury
nullification. You may find cases, and they occur, where the evi-
dence seems to be substantial; nevertheless, the individual is not
convicted. It may even be a hung jury.
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If though you are talking about the case where you get into what
I call the "hard of factual situation," where you can't find any
basis in fact or in law, then what is the remedy? I think we would
all be bothered by a system that simply said that under no circum-
stances would anyone ever recover where they had been-even
where they had been unjustly accused, satisfying all tests of wheth-
er they had been unjustly accused, and had to suffer the humilia-
tion of being unfairly, unjustly charged; perhaps their reputation
in the community ruined, their assets depleted, and then only at
the point in time what you would call the moment of truth before
trial or during trial it turns out there was no case in the first
place.

Those are very tough cases in terms of whether or not you can
craft a remedy.

Absent, though, those situations-and I haven't thought more
about the question of whether you would have the remedy applied
to the individual employees of the Government or the Government
itself-it seems to me that the better way to go is, if you did it,
would be that it would be the Government itself; not the individual
employees of the Government.

When the case goes forward, the criminal case goes forward, it is
not an AUSA, assistant U.S. attorney; it is not a Tax Division at-
torney; it is not the IRS; it is the United States of America.

Senator ARMSTRONG. In that case, would you say only the Gov-
ernment should be liable? You made it plain that you would only
favor this if very high standards were set. Very high threshold, I
guess, is the word. But would you say that the person involved
should be exempt or should he or she also be liable?

Mr. OSN. I have thought in terms of the development of other
civil liabilities that this administration has been pushing in the di-
rection-and I may be wrong, but I thought pushed in the direction
of having the claim against the United States as opposed to the in-
dividual agents and employees.

I know that in tax cases we tend to try to get the correct parties
identified for the court early on no matter what the plaintiff has
done. It seems to me if we are talking about what someone did
within the scope of their duties or if there was an abuse of process
so that it couldn't be construed in any way, or where you had
someone that, as we were talking about bore-this case where
someone had apparently baked up some information, did thi
during the course of an investigation that then caused irreparable
injury and harm, the Buffalo situation, it seems to me that if there
is no remedy now-I would assume that there is, but if there isn't,
then there is no reason in the world why anybody ought to get
away with that. I mean if we have the authority to criminally pros-
ecute the individuals, then it seems to me that the government has
recognized the hardi itself.

Senator ARMSTRONG. Well, I appreciate that. I think that is ahelpfu response.his theme, this idea that in some way or another that defend-

ants should have under certain circumstances, even with a high
threshold, which I would agree with, by the way, access to sue or
attorneys fees and even or damages seems to me a recurring
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theme and a reasonable one; particularly, if you get the extreme
circumstances of the Buffalo case.

So it is helpful to have your thoughts on that.
You mentioned, if I may just sidetrack from the legislative pro-

posals, you mentioned the issue of humiliation. I was surprised to
learn that at least one of the defendants in one of these cases that
has come to my attention who was prosecuted on a tax charge of
some kind was taken to the courthouse and before he was permit-
ted to enter the courtroom was put in handcuffs and leg irons.
Would that be a regular-and apparently, so was said, at the re-
quest of the prosecuting attorney. Would that be a normal thing?
Would a person who was accused of that kind of a crime ordinarly
be handcuffed and leg-ironed?

Mr. OLSEN. Well, I think that matters like that are really more
appropriately addressed by the people that are responsible for the
custody of prisoners in and out of courtrooms and the handling of
the Federal prisoners. That would be the U.S. Marshal Service.

Of course, a great deal of what they do is set by the tone or the
request or the instructions or the policy of the local court. And I
dare say that if there was a situation of abuse in a courtroom that
a sitting federal judge would correct it immediately. Now if they
didn't, I would assume that that is standard procedure in the court-
room.

Senator ARMSTRONG. You mean for the judge to supervise the sit-
uation in his court?

Mr. OLSEN. That is right.
Senator ARMSTRONG. In other words, if he thought someone was

brought in that needed to be handcuffed and wasn't, he would
order it? And if somebody was brought in in handcuffs who didn't
need to be, he would order them removed?

Mr. OLSEN. Or in anticipation of the individuals coming before
the court, have a standard set of guidelines.

Senator ARMSTRONG. Well, I was really just asking a more gener-
al question. Obviously, I guess a Federal judge can do darn near
anything he wants in his own courtroom or any place else. But I
was just asking from your experience in dealing with cases of this
kind is it a common thing for defendants in this kind of case to be
restrained in that way?

Mr. OLSEN. I really can't say, Senator. I don't know the answer
to that. I do know that unfortunately with the disposition of cases,
criminal tax cases, most people don't go to jail at all in all too fre-
quent situations. So whether they are handcuffed in a courtroom, I
don't know the answer to that.

Senator ARMSTRONG. Have you prosecuted a lot of these cases?
Mr. OLSEN. Yes.
Senator ARMSTRONG. Fifty of them? One hundred?
Mr. OwEN. Oh, you mean me individually since I have been with

the Tax Division?
Senator ARMSTRONG. Yes.
Mr. OLSEN. No; I am in a supervisory position.
Senator ARmRONG. Oh, I see. You haven't prosecuted.
Mr. OLSEN. I wouldn't have any opportunity to.
Senator ARmTONG. I see. Have you defended such cases?
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Mr. OLSEN. Yes; When I was a prosecutor in the Alameda County
district attorney's office, Oakland, CA.

Senator ARMSTRONG. But those wouldn't be tax cases?
Mr. OLSEN. No.
Senator ARMSTRONG. I was just curious. You apparently have

not-
Mr. OLSEN. Oh, I have seen people in courtrooms that have been

brought in that have been handcuffed, yes.
Senator ARMSTRONG. On tax cases, would that be a regular

thing?
Mr. OLSEN. Well, I can't say they were tax cases.
Senator ARMSTRONG. I see. I will have to elicit that from some-

body else. I was just surprised, and it came to mind because you
mentioned humiliation as a thought.

We have talked about counsel for the grand jury witnesses, and
you have indicated that is not something you would favor.

Did we discuss whether or not the entire transcript should be
turned over? I think we did, and that you indicated also that you
did not favor that as a suggestion.

Mr. OLSEN. That is correct.
Senator ARMSTRONG. I think you responded to Senator Grassley

on the Jenck Act.
What I am about to ask you may be something that you would

rather defer to someone else within the Department, but since it
has come before us, let me ask that also.

One suggestion which was presented-and I believe again by Mr.
Vira-was the notion that the OPR operation should be given the
status of an inspector general comparable to that that is enjoyed by
inspectors general in other departments. Is that something that
you would care to comment on?

Mr. OLSEN. I believe the position of the Department of Justice is
opposed to that, Senator.

Senator ARMSTRONG. Is opposed to that?
Mr. OLSEN. It is opposed.
Senator ARMSTRONG. All right.
Mr. OLSEN. And I would point out that if you consider that an

Inspector General's office is primarily a civil function, not a crimi-
nal function, then what you would see immediately is that having
the ability as OPR does to conduct grand jury investigations gives
them far greater authority and latitude than any Inspector Gener-
al's office.

Senator ARMSTRONG. One of the witnesses, Mr. Russell, indicated
that what he really wanted, if not the entire transcript of the
grand jury proceeding, was access to summary evidence that had
been presented to the grand jurors. He seemed to attach great sig-
nificance to that proposal. What is your thought about that?

Mr. OLSEN. I hadn't heard that was something that had come up
during the hearings. And I apologize because I am not prepared to
respond to it, but I would certainly be glad to communicate back to
the subcommittee in writing to express my views on that.

Senator ARMSTRONG. Would you That would be very helpful.
(The information from Mr. Olsen follows:]
My testimony in response to questions outlined the reasons why providing defense

counsel with the entire grand jury transcript was objectionable. Upon reflection, the
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same types of problems would exist in connection with providing defense counsel
with a summary of evidence. Moreover, defense counsel say they need the transcript
to dtotect grand jury abuses. Such abuses would hardly be set out hi a summary of
evidence.

Senator ARMSTRONG. We heard quite a bit about the Mechanick
case. I suppose that must be familiar to you. In general, I under-
stand what that says is that if somebody is convicted, the fact that
there may have been serious abuses of the grand jury process is not
to be taken into account on appeal; it is not enough to overturn the
conviction. Is that a fair summary of the Mechanick case?

Mr. OIsEN. I don't believe that it is.
Senator ARMSTRONG. Oh. Well, I am glad that I asked then.

Could you tell me what the Mechanick case means, then?
Mr. OLSEN. Well, in part it stands for the proposition that the

mere presence of unauthorized individuals before the grand jury,
by itself without a greater showing of prejudice to the defendants,
will not be the basis for a criminal conviction to be overturned.

I think that when we talk about grand jury abuse, prejudicial
misconduct or prosecutorial misconduct, what you need to focus on
is whether or not we are talking about error-free investigations,
and whether or not there is going to be strict liability that is at-
tached to the Government simply because there may have been
some technical errors made in the investigation of the cases.

If there are errors, then I think the question that needs to follow
from that is whether or not this has somehow impaired the 'ability
of the grand jury's function, constitutional function, and has that
in someway prejudiced the rights of defendants.

If what we do is in our system create a standard that says that is
not a Miranda standard, not a basic substantive constitutional
right type of an issue that the courts have addressed, but rather
that a violation of a Federal rule of criminal procedure constitutes
a per se violation that means that there has to be a reversal, there
is no way for the Government to recoup that, no way for the Gov-
ernment to remedy that, and we are going to set aside all the con-
victions.

And I think that when you look at these cases in terms of wheth-
er it is 6(d), which in the Mechanick case, or 6(e), which is the
Lowell Anderson case and other cases, that what you see is that
the courts are developing a line of authority standing for the prop-
osition that without a showing of prejudice that a violation, techni-
cal violation, without more, may be the subject of some other
action, like disciplinary action or something else.

But in terms of what the effect is on the criminal case, it will not
affect the ability of the Government to successfully prosecute that
case.

Senator ARMSTRONG. Your summation of the meaning of that
case is markedly at variance with my understanding of the testimo-
ny of David Russell, who is president of the National Association of
Criminal Defense Lawyers.

I don't want to argue the issue. I mean you know more.
Mr. OLSEN. It is understandable why we would interpret the case

differently.
Senator ARMSTRONG. Well, it really isn't to me. Let me just read

you the paragraph that is relevant to my understanding. And I
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guess that is why we are asking you to testify as well as asking Mr.
Russell.

Here is what he states. And he comes to really quite a flatly dif-
ferent opinion, if I understand the point. He says:

The reason for this remarkable result would be that the Mechanick case where
the Supreme Court held that any violation of procedural protection before the
Grand Jury is automatically rendered harmless and irrelevant once the defendant
has been convicted. The court was quite candid about the Catch-22 situation it was
creating for defendants, noting that "although the defendants appear to have been
reasonably diligent in attempting to discover any error at the Grand Jury proceed-
ing, they did not acquire the transcript showing the error until the second week of
trial."

And it goes on, but he sums up in this way: 'No analysis of the
egregiousness of the violation or the extent of actual prejudice is
necessary. The conviction automatically purges any and all taint."
He says with greater precision what I thought I was saying at the
outset, which is if there is something wrong with the grand jury
proceeding, you can't get a reversal on it once the verdict is in.

Is that right? Or are we still not in agreement as to the meaning
of that case?

Mr. Oimm. Well, I think there still is some disagreement, but I
would suggest that the Mechanick case does speak for itself. The
facts are fairly clear. They are not, as I understand them, analo-
gous to any case that this subcommittee is focusing on.

Senator ARMTRONG. And it isn't your belief that the meaning of
that case is to prevent somebody getting a reversal of a conviction
on grounds of errors in the grand jury?

Mr. OiAzF. Well, it is only a specific kind of error. Not all errors,
but only the errors that were addressed by the court in that case.

Senator ARMSTRONG. All right. We will see if we can get one of
our legal scholars to pin that down. That isn't what this seems to
Sair. OLSEN. Senator, I think you are going to fid that you have

people across the spectrum discussing what the meaning and the
impact of that case is.

entor ARMSTRONG. All right.
Mr. OLSEN. It is not a case where I think you are going to find

that there is an absolutely clear-
Senator A mONG. All right. Well, let us get off that analysis

of what it means, and let me ask you to address the policy issue
involved. Can you give me a standard? If the committee wanted to
write something or if somebody wanted to write a bill to address
this issue, what kind of a standard should they follow, if legislation
is necessary? It may not be. But where should the line go? Are
there any errors before the grand jury that should permit a rever-
sal of a conviction?

Mr. OLSEN. I happen to think that the courts are the best judge
of whether or not someone's substantial and fundamental rights
have been affected by errors or mistakes in an individual setting
before the grand jury.

Senator AwmONG. In other words, you don't think any legisla-
tion is necessary? That the courts will enforce the constitution, and
that is enough, I take it?
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Mr. OLSEN. No, I am not aware of any legislative vehicle. And I
do have a great deal of contact with the private bar, the American
Bar Association.

Senator ARMSTRONG. All right. Again, that is helpful because it
poses the issue. The defense attorneys may be just reflecting their
professional concerns where basically it is unanimous that they
thought something had to be done to overturn the Mechanick case.
And you have made it clear that you don't feel that way. Even
though there is some disagreement about what it means, the part
that is clear is that you don't think legislation is necessary, and
they do. So that is an area for further thought, I guess.

Could we go back for a moment to the question of the Depart-
ment's position on the publication of Judge Winner's decision?
Your testimony was perfectly forthright, I thought. You said that
the Department did try to suppress publication, and the decision to
do so was not cleared at the highest levels. And when the higher
levels heard about it, they reversed it, and it was a mistake.

However, upon reflection I think Judge Winner told us last week
that that case is still pending in the tenth circuit. Could that be
right?

Mr. OLsN. I had heard the same thing last week. I think the
issue moot in the truest sense because the issue in a more technical
sense had more to do with printing and publication than with pub-
lication. Because Judge Winner's opinion, when it was released,
was immediately published. And, therefore, it became immediately
available to all of the commercial publications and was available to
anyone to cite it as authority.

There is a written bound edition put out by West Publishing Co.
It is entitled I'Federal Supplement.' And the motion that was filed
and what was attempted not only at the district court level and
then at the.court of appeals level was to prevent Judge Winner's
opinion frombeing printed in a permanent bound edition of West
Publishing Co.'s federal Supplement," whichever that one would
have been in terms of sequence.

That has already occurred. I am not sure mechanically what any-
body would do-go out and take a razor blade to every "Federal
Supplement" volume that is out there. It is a dead issue.

Senator ARMSTRONG. So there is no need for the Department to
withdraw its motion or whatever it needs to do?

Mr. OLszN. I appreciate what he said. And I will certainly take a
look at whatever may still be lingering there for the reason that if
by leaving a motion dangling there is a suggestion that we have
somehow hidden agenda or we are going to change our mind or
anything else, our answer is, "No."

Senator ARMSTRONG. Well, I am not speakingg for him, of course,
but my guess is that he would be glad to get that kind of loose end
taken care of.

Could we turn to a question that was raised-I have forgotten ex-
actly who. It may have been Mr. Waller who raised this question,
but it is an interesting one. That his concern is that there is sort of
a temptation to take a complex area of tax law interpretative ques-
tion, a question about which perhaps reasonable persons could dis-
agree, and to sort of preempt the whole thing by making it a crimi-
nal case.
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Could you just partly in response to that tell us how you decide
when you look at a tax shelter business and somebody comes in
and says, boy, that stinks; we ought to do something about it-how
do you decide? What are the guidelines as to whether or not that is
a civil enforcement matter or whether or not it rises to the level of
a criminal case?

Is it a matter of intent? Or what are the standards that you use?
Mr. OISEN. Well, it is a very complex area of the law in one

sense. It is complex because one has to understand the criminal
system. That regardless of what you may think, the ultimate
moment of truth comes when you have to persuade a jury of peers,
and they are not tax attorneys, and they are not prosecutors, and
they may not be filing their own returns, and more likely than not
they don't prepare their own returns; have apprehensions about
the tax laws and perhaps the IRS; and you have .to persuade them
beyond a reasonable doubt that an individual that you are consid-
ering charging is guilty beyond a reasonable doubt.

And that should you have any doubt about the merits of the case
factually, that to the extent that those matters would come out in
court and reveal a weakness in your case, that the judge may inde-
pendently of the jury conclude that there was no basis for proceed-
ing. That is the end result, and you have to be thinking about that
because you have to be mindful that whatever you do is going to
end up in that forum.

And then you have a body of case laws. It is in the courts of ap-
peals and the district courts and by the Supreme Court that ad-
dress general constitutional standards such as what a reasonable
man would have to guess as to the meaning of his or her conduct
so that they didn't know whether or not what they were doing bor-
dered on a criminal offense.

The test that we use in most shelter cases is whether or not
there is fraud as that term is used in a common law sense; that
there is a false statement. You break that down on a shelter case,
and it is something like this:

Were there any underlying assets that are the basis of the shel-
ter that are nonexistent? So that even if everything they said in
the perspectus is true, if in truth and in fact they didn't have any
economic interest in a coal mine, they didn't have any coal re-
serves, no matter what else happens, it is fraud. And that directs
us to the area where what we see in most of these cases in that the
investor is defrauded just the same as the United States is defraud-
ed on the tax side. The investor is duped into believing that some-
thing was going to be an entitlement to them in a tax sense that
they were not entitled to because factually they didn't satisfy it.

Senator ARMmONG. Does it turn on criminal intent? Is that the
notion that we are talking about here?

Mr. OLSzi-. If you have someone that is back dating documents
and saying in January 1985 I will sell you an interest in a shelter
and you will get your deduction in 1984 because we will back date
the documents to December 1984, it is-

Senator ARMSTRONG. That is very simple criminal intent.
Mr. OiWzN. That is a very simple case.
Senator ARMMONG. That is wrongdoing.
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Mr. OlsEN. And it is a test that looks at all the facts and circum-
stances, the intent of the promoters, the intent of the individuals
that were selling it, the attorneys. Attorneys may be our witnesses.
They may come in and say, sure I gave that opinion, but I was told
that these were the facts; you are telling me that those were not
the facts. Well, I have some written correspondence from the pro-
moter telling me these are the facts which were the basis for my
being retained to write the opinion. That is another set of circum-
stances.

Senator ARMSTRONG. That is where the promoter actually gets
an opinion that the tax shelter proposal is legitimate from a repu-
table law firm by, in effect, defrauding them as to the fact.

Mr. OiBaN. Misleading them. That is correct.
Senator ARMSTRONG. All right. I got that.
Mr.OlSmEN. Could be that you have a set of facts relating to cir-

cular fmancig where in fact what has happened is what appears
on paper to be a legitimate arm's-length method of financing a par-
ticular shelter or promotion, that, in fact, what you have is
through a series of seemingly unrelated but actually predestined
events that there is a chain of money that flows back and forth,
creating the appearance that there is a substantial amount of
money and financing that is actually involved and is available to
the promoter and the investors to generate the deductions.

Senator ARMSTRONG. It, basically, comes down, though, to intent.
If it is just a dispute over a legal interpretation of the meaning of
some provision of the Tax Code, if it is a good-faith dispute of that
kind, it wouldn't be the intention ordinarily of the Justice Depart-
ment to undertake a criminal prosecution. Is that a horseback un-
derstanding?

Mr. OLSEN. That is correct. There is very little reason for us to
prosecute cases that are on a border line between civil and crimi-
nal. One, there is a sense of fairness. Two, there is a sense of
whether or not it is appropriate to bring into the criminal court.
Three, if we are not sure about criminal intent but it satisfies the
other requirements, it may have a false statement-there may be a
false statement in there tIhrough a lot of ineptitude, through a lot
of other things. We have the ability in the shelter side to seek an
junction. The Service also has the ability to impose a variety of

penalties that have been made available to the Government from
TEFRA on forward. We have other mans of generating corrective
conduct.

You don't need to prosecute everybody. And if you do impose a
penalty against, for example, an investor for a deduction that they
thought they were entitled to but they weren't, well, the effect may
be that the seek recourse through civil dispute resolution with the
promoter. So it may be private litigation.

Senator ARmSTRONG. Again, I appreciate your answer because it
sort of establishes the parameters for further consideration. Be-
cause it seems to me it would be very hard for a thoughtful person
to disagree with what you have said. But it is the testimony of at
least one of the lawyers before the committee that, in fact, the
common practice of the Department is to take an area of the tax
law that is complex and technical and just sort of deliberately esca-
late it into a criminal matter.
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Now I don't have any way to evaluate that, but that is the oppo-
site of what you have said. You said if it is that kind of a situation,
you would have no incentive to do so; that you would take it the
other way, both for reasons of fairness and for practical reasons as
well.

So I don't know how we will ever resolve that question. I am
going to try to think of some way to resolve it. In fact, I would en-
tertain any suggestions about that.

How would you resolve questions like that? What would you do if
you were me? This whole hearing is full of questions just like that,
where people who are insofar as I can determine serious, reputable,
experienced people who come in and say, look, this situation is
really a mess. And representatives of the IRS and the Justice De-
partment, who I have every reason to have confidence in, come in
and say, nah, it is not that way at all. How do I make a determina-
tion of that?

Mr. OLsEN. Well, I suppose you start with the complete record in
the cases that they are talking about, seeing what is available in
public record and finding out whether or not if what they say to
you is as they were represented or testified to before the court. I
realize that that may be a burden. On the other hand, there are
different motivations of individuals when the cases are currently
pending before them. I don't want to cast any reflection on anyone
that may have come up and testified here.

But, quite candidly, there is a difference. And I think also that in
terms of looking at whether or not something is a persuasive prac-
tice that you have to ask for the cases themself and find out how it
is that the courts address them. And if the courts-if it is a case on
appeal, then there are probably a whole host of things that hap-
pened at the district court level where this whole matter came up
to the attention of at least one other member of the bench, a dis-
trict court judge, and that judge made a decision that there was
sufficient evidence and compliance with the law by the prosecution
to go forward. That usually occurs at the pretrial level. It certainly
will occur after the trial when we have convicted someone.

That is one way. I think you have to look at why it is that indi-
viduals use offshore financial institutions, as if there is something
wrong or there is some benefit to be gained by u them over a
domestic one. In those cases, I always tell practitioners, ask your-
self this question: What is the legitimate business purpose in using
an offshore entity? If what you are going to do is generate deduc-
tions or credits for individuals who are going to claim those on
their returns, everything is going to come out m the open anyway,
isn't it?

I mean the first thing the IRS is going to say is you have claimed
these deductions; now tell me why you are entitled to them.

I think that with pending cases you run into more obstacles. I
think that is where the legislative process kind of runs into the
criminal justice system in a different, umque way. The rules of con-
fidentiality on taxpayer information and grand jury information
are not designed to eventually have the information beme public
in many respects. We may have an individual under investigation.
We may have the greatest case in the world. That individual could
die the day before we are going to return an indictment, and yet
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we can't release that information to show that what we did was le-
gitimate, was justified, or that there may be a continuing harm
that exists.

We could conduct an investigation in an environmental area and
find that there may not be- anything criminal, and yet there is a
potential environmental harm--couldn't release it. The IRS may
come across evidence of crimes, nontax crimes, in the course of an
audit or an investigation. Unless they are able to go forward with
an investigation somehow with the Department of Justice. That in-
formation will not be imparted to us.

So there are limitations out there, very real ones, that we have
to live-with every day.

Senator ARMSTRONG. Maybe I am asking you something that by
its very nature is not something you are able to answer. I was
really asking what time it was, and you told me how to make a
watch.

I was just referring to the far more practical problem that I face.
Like you, I work long hours. Like you, I've got maybe 100 different
projects on my hot list. All I want to know is how to do justice in
this case and get on to other things.

And my concerns are, first, that some reputable people have ex-
pressed concerns. A Federal judge has expressed those concerns. At
least four attorneys, two of whom were involved in a case but two
of whom were not, representing professional associations have ex-
pressed concerns. And at least one person who is a defendant has
expressed a concern. In addition, I have got over at my office a
footlocker full of correspondence and phone messages of other
people.

So I want to be sure those don't get swept under the rug. On the
other hand, the last thing I want to do is fly off the handle and
recommend legislative course of action that would be injurious to
the Department or that would hamstring prosecution.

And then, finally, I want to do it in some way that doesn't
become so consuming for me personally that it interferes with
what my main job around here is which isn't this. And so what I
was really asking you was for a more practical thought.

Honestly, if you think about that-if you have any thoughts-I
mean this isn't your job. You are not here to give me legal advice,
but i have got any thoughts now or after the hearing or to-
morrow or a week from now, it would be helpful. I am norsing
around with a lot of ideas about sending out a task force or hiring
special counsel or something, but what I want is some simple way
to be sure that the legitimate-that the concerns that have been
raised, if they are legitimate, are dealt with in a way that doesn't
prejudice the Government's work and that doesn't involve me in a
quaire that I can't cope with. That's really all I will ask.

Mr. Oiax. Well, a lot of it is timing, though, Senator, because it
is much easier to deal with the discussion of a case, such as the
Buffalo example where it is closed, than it is with one that is cur-
rently pending, which creates a whole host of limitations on the
ability of the different components of the Government to exchange
the information and discuss what is going on.

Senator ARMSTONG. All right.
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Mr. OlsEN. If there is a major tax loss that is ongoing on a shel-
ter investigation, we are not necessarily entitled to share that in-
formation with the civil side. There are limitations, and we deal
with them every day. And they are very real problems.

Anytime that there are in one sense arbitrary, that may be
based on other policies, limitations on the Government to exchange
information fully, then you are going to have some unfortunate
and perhaps unjust results.

On the other hand, that may be because in the long run counter-
vailing policies having to do with confidentiality and secrecy war-
rant and demand that we maintain them.

Senator ARMSTRONG. I don't think you are talking about it being
real easy.

Mr. OLsEN. You say what about giving a grand jury a transcript
as soon as we return an indictment. Well, the next question is:
Why don't you give them a transcript as soon as you get the tran-
script prepared while you are conducting the investigation? That is
the next step.

And you start saying, well, wait a minute, it is one thing to say
we are going to share that information after we have made a deci-
sion to prosecute and there has been an indictment. It is quite an-
other to say we want to share the fruits of an investigation with
you before we have completed our investigation. Some people say
there is nothing wrong with that. I dare say if we did that, we
would never prosecute anybody in this country for narcotics, orga-
nized crime.

Senator ARMSTRONG. That is not the recommendation that has
been made to this committee. The recommendation that-

Mr. OLszN. Just give us everything.
Senator ARMSTRONG. Sir?
Mr. OIszN. The recommendation is that on day one give us ev-

erything from the grand jury.
Senator ARMSTRONG. Yes. That is the recommendation, although

in fairness to the person who recommended that he did admit to
this caveat: That if there was a reason why specific portions of it
should not be revealed, that the prosecution should have a right to
make that case and let the judge decide. It is a question of whether
the presumption was that you get the transcript or not.

Let me move on. One of the recommendations we have heard-
and I would ask really the opinion of all three of our panelists-is
the following: That Congress should take the criminal investigative
function away from the Internal Revenue Service and place it with
the FBI. The notion, and let me just quote from the recommenda-
tion: "This would ensure that all criminal investigations are con-
ducted independently, free of any improper considerations of civil
enforcement. The FBI has the expertise and ability to investigate
these types of crimes."

Any comments on that?
Mr. LANGoNz. Senator, let me conment on that first.
Mr. OtsEN. Let me ask a question. Is that a recommendation by

all four of the witnesses?
Senator ARMSTRONG. No.
Mr. OLszN. Then it is not a position taken by the American Bar

Association?
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Senator ARMSTRONG. It may be, but I don't know that. It is a rec-
ommendation of William C. Wailer. And if the bar association has
commented on that, I am not aware of it.

Mr. LANGONE. Senator, let me say that I feel that I represent
probably the most effective financial criminal investigative agency
in the Government. And I think that it has been identified as one
of the most effective investigative agencies by many independent
sources.

I think that it would be totally inappropriate to consider placing
the investigation of criminal tax crimes in any other agency but
within the Internal Revenue Service. Most of our investigations are
independently conducted administrative investigations, that tie in
very effectively with a total program to assure voluntary compli-
ance by effective and particular tax prosecution. So that I don't
think that is a very effective idea.

Senator ARMSTRONG. Mr. Rankin.
Mr. RANKxiN. I would just add that the statutory prohibitions of

sharing tax information under section 6103 would create quite a
problem in that regard. And, of course, that one of the reasons for
enacting that statute was to assure the American public that infor-
mation they disclosed on their tax return would achieve a level of
privacy.

To relocate criminal investigation into another agency would
abridge that considerably.

Senator ARMSTRONG. Thank you.
Mr. Olsen, before you respond, let me elaborate a bit further on

the ABA's position. What I said was correct. I am not aware of
what the ABA's position is, but in checking the notes I mabe when
Mr. Vaira was here, I noted that he personally disagrees with the
idea of moving the criminal investigative function to the FBI.
Whether the ABA has taken a position, I still don't know. But I
recall now that I look at that note that he was very straightfor-
ward about that. He endorsed a number of other proposals that
had been presented, but that was not one that he did.

Mr. OuzN. .Let me just summarily say that I don't think it is a
very good idea, and I don't think it is a well-thought-out proposal.
And I think. it has more detriment than it has any possible benefi-
cial effect, which I see as none.

Senator ARMSTRONG. All right. Fair enough.
I think that all or at least most of the remaining issues that I

want to raise are issues which, in fact, need to be taken up with
OPR or at least with somebody else because they involve the ques-
tion of what happened to people who have been accused of improp-
er tactics in prosecution or ethical violations or manufacturing evi-
dence or whatever it might be.

I think the only other remaining question I migxt direct to Mr.
Olsen, and then I would invite anybody who wants to have the last
word to do so, is this: You mentioned that you didn't think it was
worthwhile to inflame public opinion and that the best speaking
that lawyers can do is in court. And in that connection, I wonder if
you could tell me somethhig about what the Department's policy is
on press releases and those kind of things with respect to cases like
the ones we have talked about.
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Mr. OLSEN. Well, the divisions function somewhat differently be-
cause of the nature of what it is that they do. Let me share with
you what the Tax Division does. The only press releases that we
case to be released in the civil side are cases in which the Tax
Division has caused a complaint to be filed for injunctive relief in
the abusive shelter area.

On the criminal side, that parallels very closely more of what the
U.S. attorneys' practice is, though I don't hold press conferences
on criminal tax cases. Rather, where the Tax Division has been the
lead in conducting an investigation, then we will cause a press re-
lease to be issued together with a copy of an indictment. And the
information that is on the press release flows from the information
that is on the indictment. And that is the scope and the extent of
what we make available.

I think that the Supreme Court's decisions in the Sells and
Baggot decisions have created a greater awareness in terms of
what can be disclosed at the time that an indictment has been re-
turned.

And since we have taken a position that you can't admit or deny
the existence of an investigation, because if they ask you do you
have an investigation, and you say no, and that is the truth, that is
fine for that case, the next time they come in and the press asks
you do you have a case under investigation, unless you tell them
no, then they say, ah, then you must have one. So the rule is you
are better off saying nothing.

Senator ARMSTRONG. Not only to the press, but do I understand
that really your policy is that if you have got an investigation
going that you don't tell anybody about it?

Mr. OLsM. I'm sorry. Is that-
Senator ARMSTRONG. Yes. Is that the point? That if you have got

an investigation going, it is not only that you don't tell the press
about it, you don t respond to their questions about it, but, in fact,
you keep it under wraps insofar as everybody is concerned--Con-
gress, other interested citizens, whatever?

Mr. OlsEN. The identity of an individual that is a target of an
investigation constitutes 6(e) information.

Senator ARMSTRONG. What kind of information?
Mr. OLsEN. 6(e). That is to say, the identity of who it is that ou

have under investigation as well as the nature of what it is tht
you are investigating is itself grand jury information. If you dis-
close what it was that you were investigating or who it was you
were investigating, you don't have to be very specific. It becomes
very obvious what it is that you are doing. The answer is, yes, we
don't make those disclosures.

If the IRS is conducting an investigation administratively, not
with the grand jury, administratively, before they complete their
investigation, refer it to us, they are legally bound not to make any
disclosures about that case to us. They won't telegraph and say we
have got this case; it is coming over in 3 months. They can t do
that. That is prohibited.

Senator ARMSrmONG. Then what about the stories that we have
heard of letters going out to the clients of firms that are under in-
vestigation? Or in one case that came to my attention, it was told
to me that Telexes went out to-I didn't know there was such a
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thing as Telex anymore. I thought that had been superseded-but
Telexes went out to the customers of a certain firm, and, in effect,
they said we are checking this outfit and what do you know about
them. How could that be?

Mr. OLaEN. There you are talking about a piece of this question
of disclosure, in the context of how you conduct an investigation so
that you get the information in some reasonably efficient fashion.
In the case of a tax shelter, the way you find out what exactly the
individual promoters have done or said in the case of a promotion
of a shelter is to talk to the investors. They are the other side of
the transaction.

How do you contact them and elicit the information from them
for the investigative grand jury without asking them that precise
question? It is a very easy way to do that. You take the investor
list, 1,000 investors, and you say I am not going to ask any of those
investors any questions at all. I am going to give them a grand jury
subpoena. The grand jury subpoena is going to have attached to it
a schedule about itemization of what documents we want those wit-
nesses to bring to the grand jury. Of course, they are all going to
say it is with respect to the ABC tax shelter promotion, and we
want to see all your books and records, all your documents, all
your cancelled checks, anything and everything you have gote Now
we don't want to talk to you because you may be completely inno-
cent. But what we want you to do-and we will have 1,000 people
lined up waiting to go in before the grand jury, and then have
them come in and say, are you the witness; did you bring those doc-
uments with you, and get the information from the witnesses in
that fashion.

That seems, to me, to be a little overreaching. It is a little unrea-
sonable. Of course, it is an extreme example. But the question I am
trying to focus on is do we have to bring every individual before a
grand jury to give us any information at all, or can we have a more
intelligent appreciation of the rights of privacy of individuals but
also get the information in more efficient fashion.

How you do that is a different issue, because what you could say
to the witnesses is: We are assisting the grand jury in the conduct-
ing of a criminal investigation; we would like to ask you some ques-
tion; but we want to ask you questions about your investment in
this shelter; who did you talk to, et cetera. Now you could say it
orally. You could force them to say it before the grand jury, or you
couldsay it in the letter that goes out.

Perhaps the better practice is not to simply advertise it across
the face of the Telex or a letter, but to say it in a little more indi-
rect fashion. Nevertheless, in order to get that information, you
have to make some type of a disclosure. When the witness leaves
the grand jury room, they are perfectly free to discuss what was
asked of them. And they frequently do. And sophisticated defense
attorneys will tell you that one of the most effective ways of find-
ing out what the grand jury is doing is to wait outside that grand
jury room. As if that is the grand jury room there and as the wit-
nesses walk out, you say to them: ow do you do? My name is Bill
Jones. I am an attorney, and I would like to ask you some ques-
tions about what was just asked of you.
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And that is perfectly in the context of that hypothetical. By
itself, perfectly legitimate. And the witness can disclose.

So I mean there is a process by which in one sense the informa-tion is confidential, but, quite obviously, it is going to come out.
Senator ARMSTRONG. Do you understand the concern that was

raised that motivates the question that I asked?
Mr. OLsm. Well, sure. If an individual were the subject of a

grand jury investigation and that individual really had nothing to
do with the case or the case was really with further investigation
not criminal and you send out 500 letters and you say we are inves-
tigating this SOB-you don't have to say SOB, you say something
else-that sort of a broad-brush approach can be devastating to
somebody's reputation in a community. And regardless of what
happens in the criminal case, they may never recover.

That is-I think we do have to be sensitive in terms of what it is
we are trying to do and figure out is our investigative approach a
measured approach in terms of what it is we need and in light of
the interest, legitimate interest, of individuals to maintain privacy
and their reputations.

Senator ARMSONG. As a practical matter for somebody in the
investment business, sending out such a letter to any kind of a
large number of people wouldput them out of business, I assume. I
don't know that. But it is hard for me to imagine that if your busi-
ness is selling limited partnerships or stock or whatever it is and a
letter goes out from a grand jury or Justice Department or the IRS
or the Food and Drug Administration or from anybody that says
we are checking up on the activities of John Doe or John Doe's
com pany, can you answer any questions about it, my guess is that
would put a stop to that business pretty fast.

Mr. OLSEN. I have gotten a number of calls from lawyers who
have applauded us because they represented investors, and the
result of getting those invitations was that they realized that they
had a class action on their hands, and that their clients had been
defrauded by the promoter. And the way they found out was when
the Government initiated its investigation, began contacting inves-
tors.

Senator ARmsToNG. It might also be that an investigation would
be conducted by that means, among others, the result of which
would be to exonerate the person under investigation but nonethe-
less put him out of business.

Mr. OLSzN. Which would be an unfortunate result.
Senator ARMSTRONG. If that happened, should that person, in

your opinion, have a right to collect damages?
Mr. OAzN. I think it goes back to the facts that we talked about

before.
Senator ARMSTRONG. Let us take that as kind of an interesting

policy, hypothetical. Even assuming there wasn't any illegal activi-
ty, even assuming it was all in good faith, even assuming, you
know, that there were reasonable grounds for the investigation, if,
in fact, the result is that an innocent person, a person who may
never be indicted but who just in some way became the target of
an investigation, loses his business over it or loses his reputation or
loses his job or loses his wife or whatever it is, should that person
have some way to be made whole?
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Mr. OmSN. Well, this hearing has given an opportunity for indi-
viduals to make accusations against others. And I would ask you if
the mere fact that they made accusations should cause an investi-
gation to be generated. And we did it in good faith; does that mean
that the individuals that may be the target of the accusation that
are found to be completely innocent of any wrongdoing, would they
then have a cause of action against us?

You see, most investigations start because somebody tips off the
Government one way or another. All the cases don't come to us
from the civil tax audit side. You may have a whistle-blower.

Now if the Government initiates an investigation on a whistle-
blower, does that mean in each and every case if it is found to be
unwarranted or unjustified that the Government therefore would
have to make that individual whole?

Senator ARMSTRONG. I don't know. I am asking you.
Mr. OwEN. It seems to me that that puts a high price on trying

to preserve the integrity of our Federal procurement system, tax
system, perhaps the safety of our streets, organized crime. It seems
to me that it is too much overreaction, and you are overreaching.

Senator AMONG. Well, somebody may be. I haven't decided
et whether I favor that proposal. I must say that I am impressed
ythe seriousness of the problem. In real life, I am a businessman,

and I am very sensitive to how even relatively benign actions of
the Government can prejudice the rights of people who are in busi-
ness. And in a couple of quite specific cases that have come to my
attention, including some that have never been mentioned here
today which I do not mention because I have been asked specifical-
ly by the lawyers involved not to mention it, in a couple of those
cases the facts are, at least as they portray them to me, is that
broad-brush investigations were conducted, the final result of
which was no conviction, but the guy is out of business anyway.

Now as a practical matter, if there are overzealous prosecutors
and if they can put people out of business without convicting them
or indicting them, just by conducting that kind of an investigation,
it is a problem.

Now what you have mentioned is a problem, too. And I don't dis-
pute that. I am just saying it concerns me. And I would be a little
more reassured if somebody down at the Justicc Department was
thinking about it. I don't know, maybe there is. I don't know who
would be in on that kind of stuff, but it would be reassuring to me
if I knew somebody who was staying awake at night once in a
while wondering about the rights of people who have that kind of
contact with the Government.

Have you been with the Government a long time?
Mr. OLsRN. Since November 1981.
Senator ARMSTONG. Well, that is a time. But I am sure you can

recall from your private practice almost the terror that a lot of
people feel when they come in contact with the Government, any
branch of government-the sheriff's office, even zoning authorities,
let alone the IRS and Justice Department. So I don't think it is an
unreasonable thought.

Gentlemen, I am grateful to you. I am ready to quit. The things
that I need to do next are related to other people. I am frustrated. I
have learned some things, but I am not sure what to do with what
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I have learned. Now one thing we are going to do is make up a
little spread sheet which is going to address 20 or 30 issues, and try
to put down on the spread sheet what each of the people has said
about that issue: Should we have counsel for witnesses at a grand
jury? And who said yes and who said no, and to try to summarizewh.wut my larger concern is the one I mentioned to you. Mr. Olsen.

I don't know quite how toprocess this problem. By merely having
these hearings, I have fulfilled a promise I made when a guy came
to me and said I'm about to be indicted; it is going to put me out of
business; and I am not guilty; and, in fact, what I was charged with
isn't a crime, which is what the court subsequently said.

And I told him I couldn't do anything, but at let I would give
him a chance to have the problem aired. Well, we have done that,
and there is enough concern that something more has got to be
done, but it is hard to know exactly what.

Anybody want the last word? Anybody got a parting thought?
Mr. OLSEN. No. But, Senator, I would appreciate that because we

have pending matters that we be furnished with a copy of the tran-
script as well as a copy of the video tape in the event that this is a
matter that comes to the attention of the courts that have those
matters pending to determine the extent to which the United
States or anyone else may have publicly participated in discussing
a pending case.

Senator ARMSTRONG. Well, we can sure furnish you a copy of the
transcript. I can't vouch for the video tape, but the transcript, I
guess, in due course will be in 5 days. In 5 days, they say, the tran-
script will be available. In 5 days, the transcript will be available
and we will routinely-

Mr. OLSN. Why not the video tape?
Senator ARMSTRONG. I don't know about that. Who are you

shooting for, and do you make transcripts available? You will have
to ask him about that.

Mr. OLSEN. Then I will say something. That I am surprised. Per-
haps it was my own negligence in not ascertaining beforehand that
a U.S. Senate committee hearing that was being video taped L;
being done so by someone who is a defendant in a pending criminal
case, which goes to the very point that we have been making today.

And I, therefore, am going to reiterate my request, and would
like to attempt to have it resolved on the record today, if that is
possible.

Senator ARMSTRONG. The request for a copy of the video tape?
Mr. OLSEN. Yes.
Senator ARMSTRONG. I can't resolve that. And I will say to you,

Mr. Olsen, that I didn't know who they were shooting for. We come
in here every day and have hearings, and there are people video
taping and sometimes it is CBS and sometimes it is CNN. Are you
an independent video company? What's the name of your compa-
ny? Have you taped in here before? Pretty boring stuff, isn't it?

I am sorry, Mr. Olsen, I can't help you with that.
Mr. OLS. Will it be possible, then, to get a copy at the Govern-

ment's own expense?
Senator ARMSTRONG. Anything else?
[No response.]
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Senator ARM&TONG. Gentlemen, we thank you. Thank you all.
[Whereupon, at 3:25 p.m., the hearing was concluded.]
[By direction of the chairman the following communications were

made a part of the hearing record:]
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STATEMENT BY CRAIG B. FORNEY TO SENATE FINANCE
OVERSIGHT SUBCOMMITTEE ON INTERNAL REVENUE SERVICE

Ladies and Gentlemen , I thank you for the opportunity to
submit testimony on a subject I know to be of a critical value
to America's survival. My testimony is similar to Mr. William
A. Kilpatrick's testimony in that I also was working through
Mr. Kilpatrick's companies marketing legal, authorized tax-
shelters to the public that Congress has authorized. My case
is different in that I like thousands of other salesman have
been "shut down" by the gustapol like tactics of the Internal
Revenue Service. You might think, impossible in a free country
to be "shut down" or forced out of business by government agents
whose main concern is to serve the people.

In my case like Mr. Kilpatrick's case I was tried, convicted,
and hung before I ever was served any papers or went to trial. How
do I know, you might ask? Well, the Internal Revenue Service does
not cover their tracks permanently, nor can they always bury their
evidence so that it doesn't surface again. My case is very simple.
The Congress in its wisdom passes a tax law to benefit the country
at large, attornies write opinions as to the nature and breathe
of the law, promoters operate within this framework, and salesman
sell the end product. Unfortunately, our country has not always
lived up to its word, and in the final analysis the huge debt that
each of us are faced with has cause irreparable harm to all in that
we cannot be honest and forthright and pay our just dues. In the
case of the Internal Revenue Service, pressure has been placed to
get the revenues in regardless of any constitutional right, law,
or due process. Employees are given incentives and raises based
on how much can be collected, not on how much justice can be
served.

Who then bears the ultimate cost of this tax system, but the
taxpayer and salesmen of the products created by the promoters,
outlined by the attornies and mandated by the Congress. If some-
thing goes wrong with the system, we the taxpayer end up paying
the debt plus the interest and then some.

In my individual case I earned a bachelor of science degree
in business administration, was an operating stockbroker, insur-
ance agent and finally passed my degree in financial planning
(certified) and then set up my own private practice. This has
always been the American dream to be self-employed and pay one's
own way. In this process I sold products that the public wanted,
needed and were entirely legal and ethical. My biggest problem
was two fold. First I was associated with Mr. Kilpatrick who became
a paycheck to possibly hundreds of I.R.S. agents, and secondly,
I became important because I was a leading seller, if not the
biggest seller in Omaha, Nebraska, of tax sheltered investments.
This in itself under the I.R.S.'s practice is enough to convict
you of some heinous crime.

---
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When my case first started is anyone's guess unless you
are the Internal Revenue Service, but my knowledge was that
it was early in 1982 with a personal tax audit. This was my
second audit in ten years so it was not strange to become
audited, but what transpired after this was not ordinary in
the least. My audit grew, and grew and grew into a corporate
and other audits. I needed to acquire the services of an
enrolled agent and then a tax attorney to defend myself against
what? The Internal Revenue Servicel In the process of the audit,
one of my salesmen in out-state Nebraska called and told me that
IRS's agents were lying about us and that I should call one of
the accountants for his prospective client. The accountant confirmed
to me that he was told by the agent that our company was being
"investigated" and that all our tax shelters were going to be
disallowed, and that they were no good. I called up my accountant
who was meeting with the IRS agent and he denied that we were being
investigated. And so it all began. The Internal Revenue Service
operated covertly to destroy my business and as said by one of
their leaders that "we are going to put Forney out of business and
in jail". Without as much as any evidence, information or lawful
means I was targeted on their hit list and planned for extinction.
My crime was simply selling tax shelters. When has it been a crime
to sell something legal and within the Congressional guidelines?

After spending thousands of dollars on attornies, the IRS
used other tactics which I cannot discuss at this time to put me
out of business like other government agencies and newspaper
articles, but I can at least allow to surface to my knowledge
at least two "sting" operations designed to entrap me into a
serious crime so that a conviction could be obtained. They first
contacted clients of mine, but could uncover nothing illegal or
immoral. They could have found more with a mirror.

The first "sting" on citizen Forney was an IRS agent posing
as an investor and trying to buy a product for a December last
minute problem. This investor just couldn't make it into my
office until early January when he wanted me to just back date the
documents so that he could get a tax write-off. It would be very
interesting to hear what I said on this taped conversation as it
was played to one of my clients with the hope of getting some muck
on me. This first "sting" was clearly unsuccessful in many respects.
I simply said no thank you as that was illegal and offered the in-
formate IRS undercover man some good business ethics as well as
some personal beliefs that didn't conform to his or the IRS's belief
structure. Thia was the first place where my personal beliefs in
God played a major part in that it formed the next "sting" attempt.

Lator that year, another undercover IRS informat tried to
persuade my associate in another business operation to overvalue
a sound recording by a Christian artist so that to help both the
artist and his client. This fell on deaf ears and the entire
scheme blew up in their faces as shown in "The Sunday Oklahoman"
newspaper. I wonder what if any scheme is not unaccpetable to
the Internal Revenue Service to bag their prey.

-2-
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In my case I have been subject to two "stings" by opera-
tives of the Internal Revenue Service, had my mail openned and
reviewed by the I.R.S., had mail "missent to the IRS" in order
to hastle potential clients, had misinformation sent to my
C agressmen that contained little white lies, had newspaper
a tiles printed with only their story with a fact sheet used
to print their side only, had numerous articles printed that
had the truth sag that it was buried in its own weight of half-
truth and lies, had my clients harassed until they would not
do business with me or my company and even were instructed to
sue me, and many others simply to put Mr. Craig B. Forney out
of busines and in jail.

I for one value our freedom and the rights guaranteed to its
citizens of the freedom of religion, speech, and press. Why are our own
rights that our ancestors fought and died for today trampled on
and ignored?The answer is too simple to even comment on here today.

The major difference in my case and Mr. Kilpatrick's case is
that I am one of thousands who fought and spent my entire earnings
of my life defending myself until it was all gone. Is it fair, is
it legal, is it moral that Qne's government can be so repressive
that our country's pledge is no longer valid. When will "with
liberty and justice for all" have any true meaning for this country's
people? Can one government agency be so powerful as to be above
the law?

Today, my blood is on the floor for my businesses have all
failed, I am incapable to earn a decent living for my family
in my chosen profession because of continual government inter-
ference, and my family is held together by the thin threads of
a God that doesn't fail. Yes, today I speak for thousands of
Americans that are simply fed up with a system that honors those
who have enough money to buy their way out of the system or who
"go along to get along" and allow our country to slip ever increasing-
ly down into the pit of destruction and despair. "We the people,
hold these truths to be self-evident" that our government shouldn't
be above the law or the desires of its people. Must our country
slide into oblivion in order for us today to mandate a change in
actions of this separate government agency.

Let us not forget today, that thousands of entrepreneurial
salesmen are ready to strike, millions of God-fearing Americans
are fed up with a system that is bent on its own preservation,
and more are becoming beyond hope for a better day tomorrow.
We, today, need men and women of courage to do what must be done
in spite of the consequences in order that we can preserve the
very union - the life giving thread that sparked this country.
We need men and women who will make changes to protect Americans
everywhere of a tyrannical government agency that too many fear.
As God's book states, "the beginning of wisdom is to fear the Lord."
Today, is that day where each of us must take stock of themselves
and say 'am I going to serve God or greed, become selfish or self-
less'. As for me I am willing to submit myself to the everpresent
ears of the IRS in order that someday, some way, our country can
be returned to those great souls who are called Americans.

-3-
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After being attacked for four and a half years and seeing
all my personal possessions being ransacked, my family being
intimidated and pushed around by IRS bullies, my business
partners attacked and threatened, many friends and clients
economically destroyed by IRS tactics, and situations too
repugnant to mention, I say enough is enough. Somebody needs
to move quickly and swiftly while America still is Americani

I trust that today is the beginning of the end of any
governmental agency setting itself above the law and its
people. I pray that Americans everywhere can start to make
progress to tomorrow to instill in themselves the rights
conferred upon them and accepted by all government agencies
regardless of power or privilege. r-et us once again hold
these truths to be self-evident and the rights of the indi-
vidual citizen above government agencies be noted as fact
and substance.

My story continues into the Tax Court and other courts
of jurisdiction where and when necessary as one citizen learns
to defend himself pro se without the privilege of a paid
attorney. May God grant to you wisdom and understanding to see
the truth and to move this day to restore justice to those who
do not possess the fortitude or staying power of a modern day
Kilpatrick.

I thank you ladies and gentlemen for your time and patience
this day for allowing me to enter this testimony on the record.
I stand ready and willing to name names, dates and situations
that I briefed today in order that justice can be served.

STATE OF TEXAS
SS.

COUNTY OF WILLIAMSON

Appeared before me on this day personally Craig B. Forney
to be the person whose name is declared in the foregoing
document and declared that the statements therein contain-
ed are true and correct. Given under my hand and seal of
office this 5th day of September, A.D., 1986.

-4-
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I151h and Oudge Sis, Omaha. Nob. 68102

0Ji* EC 3 0 1983 /,

The 11,urible.1fal 
Daub

U424 edt,:ral Building
?15 l1101th l/th Str'eet

Nwha, ebrdska 68102

D.ar Conjres Ibn Daub:

I have reviewed information related to the correspondence, dated December

9, 1983, that you recently received from Mr. Craig B. Forney, President

of The financial Planning Corporation of America. In response to your

request, the following information is provided.

The Internal Revenue Service has requested a copy of 
each of a number of

master recording tapes for independent 
appraisal regarding Mr. Forney's

investert clubs. In addition, supporting documentation including 
copies

of jpprai%als provided by the lessor to the investment clubs have 
been

requested. However. there are many items we have 
requested that have not

bccn provided by Mr. Forney, including appraisals obtained from the lessor

and the uopraisal Mr. Forney claims he obtained that he has decided 
not to

provide the Internal Revenue Service.

e identity of a contracted independent appraiser is not revealed in

advance to protect the independence of the appraiser and 
the appraisal.

This information was previously provided to Mr. Forney. A review-of ow

records indicates that we have not refused 
to provide the Investment

clubs with the results of independent 
appraisals.

Curect Internal Revenue Manual notification procedures have been followed

il LOWlttilY the parties involved. Mr. Forney and the managing partners

w ve nut provide'd investor/partner examination reports to avoid federal

disclusur'e violations.

14t . lcjIiys " (1uesL for assignment of another revenue agent was previously

ivviv.vd iid found to be without merit.

Should you have any further questions, 
do not hesitate to contact us.

Sincerely,

"itchell E. Premis
District Director
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T. Thurman
Mr. ueorge I. Qua lley ' : I I .. i. ""I
:40.'! Pierce Street (402) 221-3747
: C.;x C ity, Iowa 51105 , . . . !1 ,l

ED:E8:GP5:TT:cls/tdin

May 11, 1984

Uear Mr. Qualley:

I apologize for the delay in this response to your prior letters of
2-14-84 and 3-15-84. I thought they were previously answered. In those
letters, you presented a formal demand for copies of appraisals forming
the basis for adjustments proposed in the partnership examinations of
Profits Diversified, Elektron Ltd., Design Ltd., Sound Concepts Ltd.,
Sound Dimensions Ltd., Monetary Growth Ltd., and New Horizon Ltd.

It is the Service's position that the appraisals will not be ide
available at this time. The provisions of 5 USC Section 552(b)(7) and
ICRS 6103(e)(7) are cited as authorities.for nondisclosure of the
appraisals at this time.

Of the subject entities, the Monetary Growth Ltd. return was not examined
by the Omaha District and the examination of New Horizon Ltd. resulted in
rio change being recommended to that return. The five remaining entities
are either asslgneJ to or enroute to the Omaha Appeals Office. Your
formal demand for copies of the relevant master recording appraisals has
been referred to the Omaha Appeals Office.

Your reference to the Director's letter to Congressman Daub in which you
(iloote one seiitence of the paragraph was reviewed. The paragraph as a
whole states the position I have given here without cites. It was
conveying the position we hold, the information given to Mr. Forney, and
that the clubs had not asked for appraisals. We apologize if our failure
to distinguish between Mr. Forney who requested the appraisals and the
clubs who did not caused confusion as to application of the policy. In
either case, we are following the policies as stated above.

Should you require amplification of the above cited authorities, you
should contact either Mr. Raymond Geiger (402-221-3691) in the Omaha
Appeals Office or Mr. J. Anthony Hoefer (402-221-3733) in the Office of
the Omaha District Counsel.

Sincerely,

Michael W. Bilgere 69
Chief, Examination Division

.1.
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JAN 4 985

FACT SHEET & ; ".,."AU'.'!;' " --MX S

Re: United States v. Craig B. Fornev, et a!.

yAsuit was filed by the United States government in the
- I- - 5-

United States District Court in Omaha today against current and

former Omaha residents involved in selling tax shelters.

:g Forney and his wife Kathleen who moved from Omaha to

Austin, Texas, in 1984 are defendants along with Raymond _asili

of Omaha and Jeffrey Petry of Austin, Texas. Also named are five

corporations operated by these individuals. c aint says

the defendants have organized and sold partnership interests for' ".., ,

Investments in master recordings. The master recording would

involve exclusive rights to a set of 10 ns r . mental

pieces to create an LP album or cassette tape.

The government says the recording deals marketed by defendants

are fraudulently overvaliUt in order to create inflated investment

tax credits for the investors.

"'he partnerships sold by the defendants since 1980 have'cost

an estimated $4.1 million in lost tax revenues, the suit claimed.

The suit says that those who have invested in these schemes

(sometimes with their lifetime savings) stand to lose their

investments and will owe the government for taxes, penalties and

interests.

For additional information, see the complaint.

A prior news article concerning one of the defendants is

attached.
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I REUAOYISE

IRS Hit List

Abusive tax *Welter promoters now have one
more thing to wory about - the "sting! oper-
atom. The doctor or Lawyer mco the desk may
actually be an IRS agent. Rently. undercover
agents posed as potential investors in video-taped
meetngs with tax shelter promoter. The result to
date: Stven suits for injunctions against promoters
of shelters ranging from kiwi fruit f&rming and
horse breeding to record masters and nuclear waste
disposalesearch.

Master recording deals accomted for about one-
third of all isjunct Ons soughl by the Justice
Department in it4. Her's how thwe shlters
usualy work: You put up a modest amount of cash
to buy a "ter recording, with the balance of the

pumhmas price financed by your recourse noe. In
abusive deals, the price of the 'masr Is grey
inflated rativ6 to potential future m salem
You're promised high multiple weie-off, bes m
deprecation of the overvalued *matr, aed im VNs
awmnt tax credits. The prmote says youl new
have to pay up on your e coure notes. The IN
says youl pay taxes, imere and penakies because
the transaction is a dram. Walch oult

The "hM Iet n the owing paps dmi m-
cent suits fe by the Dewstu of JoU Umapb
allied ab UX she1e ThW commn a mA
in most of thes deals, as in Mater recordwinp ib
alleged overval&tim of asses resulting in ovee,-
tatemns of dductions and invstm et tuax , M

"*4 STANGIA #WPMMYT F9@WJ~ft it*0
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FACT SHEET

United States v. Craig B.' Forney, et aI

85-0-3

Un February 4, 1985 a counterclaim for $40 million was filed in the United

States District Court in Omaha against the Internal Revenue Service (United

States of America) for unconstitutional and illegal acts.

The counterclaim states that the IRS through its agents made public

disclosures of "return information" in direct, willful and intentional violation

of law.

The IKS harassed and intimidated defendants' business associates and

clients by advising that defendants' actions were "illegal and improper" before

such allegations had been proven.

Defendants' Constitutional Right of Due Process (as guaranteed under the

Fifth Amendment) was violated as well as IRS policies, procedures and

regulations.

Property valuations were based on full recourse notes and appraisals made

by independent experts, who coincidentally are also under contract with the IRS.

The original complaint for injunctive relief from future selling of

"abusive tax shelters" was overly broad, unenforceable and constitutionally

impermissible.

Additional IRS claims are "barred by laches" In that defendants have not

participated in the sale of ta shelter plans since 1983.

Lastly, the IRS has "unclean hands" in that. among other things, they have

issued lengthy statements to the press without affording defendants any notice

or hearing.

For additional or more specific information, see the attached Original
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF NEBRASKA

UNITED STATES OF AMERICA, )
Plaintiff, )

v. ) CIVIL' NO. 85-0-3

CRAIG B. FORNEY, KATHLEEN F.
FORNEY, JEFFREY C. PETRY, )
RAYMOND BASILI, FINANCIAL
PLANNING CORPORATION OF
AMERICA, CERTIFIED FINANCIAL)
PLANNERS OF AMERICA, LTD.,
ABARIS REPUBLIC CORPORATION,
SPINNING GOLD CORPORATION,
and FINANCIAL RESEARCH
CORPORATION,

Defendants.

ORIGINAL ANSWER AND COUNTERCLAIM OF DEFENDANTS

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME CRAIG B. FORNEY, KATHLEEN F. FORNEY, JEFFREY

C. PETRY, RAYMOND BASILI, FINANCIAL PLANNING CORPORATION OF

AMERICA, CERTIFIED FINANCIAL PLANNERS OF AMERICA, LTD.,

ABARIS REPUBLIC CORPORATION, AND FINANCIAL RESEARCH CORPORATION,

Defendants in the above-entitled and numbered cause (hereinafter

collectively referred to as "Defendants"), and file this their

Original Answer dnd Counterclaim to the Complaint for Permanent

Injunction and Oth'er Equitable Relief of the United States of
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America (the "Complaint") previously filed in the above-

entitled and numbered cause, and for answer and counterclaim

would respectfully show unto the Court as follows, responding

to each of the numbered paragraphs of the Complaint:

1. t'Defendants admit that this is a civil action to

permanently enjoin Defendants as stated in Paragraph 1 of the

Complaint, except that Defendants deny any inference arising

from the use of the terms "abusive tax shelters" and "tax

shelter plans or arrangements" that Defendants' conduct is

subject to penalty under Int. Rev. Code of 1954, S6700 [herein-

after cited as "Code") or substantially interferes with the

proper administration of the internal revenue laws.

2. Defendants are without sufficient information or

belief to admit or deny the allegations of Paragraph 2.

3. Defendants admit the allegations of Paragraph 3.

4. Defendants deny the allegations of Paragraph 4;

Defendants allege that none of the, Defendants either individually

or collectively, has been involved in the direct or indirect

promotion or sale of any type of tax shelter or partnership

offering at any time since December 31, 1983.

5. Defendants deny the allegations of Paragraph 5.

6. Defendants deny the allegations of Paragraph 6.

7. a. Defendants deny that Defendant Forney is a

50 percent owner of Spinning Gold Corporation and further

deny that he uses an office for Spinning Gold Corporation;

Defendants admit the rwma$nlng allegations of subparagraph

a. of Paragraph 7.

-2-
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b. Defendants deny that Defendant Kathleen F.

Forney is the president of Abaris Republic Corporation;

Defendants admit the remaining allegations of subparagraph

b. of Paragraph 7; Defendants allege that Abaris Republic

Corp6ration is a defunct corporation.

c. Defendants admit that Defendant Jeffrey C.

Petry is president of Spinning Gold Corporation and uses

the office of Spinning Gold Corporation, Suite 312,

American Bank Building, 221 West 6th Street, Austin, Texas.

d. to g. inclusive. Defendants admit the allegations

contained in subparagraphs d to g, inclusive of Paragraph 7.

h. Defendants deny that Defendant Forney id an

owner of Spinning Gold Corporation; Defendants admit the

remaining allegations of subparagraph h of paragraph 7.

i. Defendants admit the allegations of subparagraph

i of Paragraph 7.

8. Defendants admit that Defendants Forney and Kathleen

Forney resided at 9218 Leavenworth Street, Omaha, Nebraska, and

elsewhere in Omaha, Nebraska, for a period of .approximately 14

years and that they moved to Texas in 1984; Defendants deny thef
remaining allegations of Paragraph 8.

9. Defendants admit that the Defendant Craig B. Forney,

both prior to and after September 3, 1982, has organized,

participated in the organisation of, sold or participated in

sales of tax shelters involVing master audio recordings.
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Defendants further admit that the aforesaid master recordings

generally consisted of 10 individual songs or instrumental

pieces sufficient to comprise one LP album or tape. Defendants

deny the remaining allegations of Paragraph 9.

10. ' Defendants admit that the master recording shelters

start with a lessor who owns publication rights for a master

recording, admit that Defendants Craig Ferney and, Raymond Basili

leased properties from Music Leasing Company. Admit that

Defendant Craig Forney leased properties from UM Leasing
A

Corporaton. Admit that on November 24, 1982, Defendants Forney

and Petry formed .Spinning Gold Corporation. Defendants deny

the remaining allegations of Paragraph 10.

11. Defendants deny the allegations of Paragraph 11.

First unnumbered paragraph following Paragraph 11. Defen-

dants admit the allegations contained in the first unnumbered

paragraph following paragraph 11.

12. Defendants deny the allegations of Paragraph 12.

13. Defendants deny the allegations of Paragraph 13.

14. Defendants deny the allegations of Paragraph 14.

15. Defendants deny the allegations of Paragraph 15.

16. Defendants deny that they "knew or have reason to

know that there is-no profit potential in these plans or

arrangements"; Defendants admit the remaining allegations of

Paragraph 16

17. Defendants 4sny t~q...*legations of Paragraph 17.

-4-
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18. Defendants deny the allegations of Paragraph 18.

Defendants allege that at no time after December 31, 1983

have any of the Defendants, either collectively or individually,

been in any way involved in the organization, promotion or

sale of any tax shelter plan or arrangement.

19. Defendants admit that Paragraph 19 incorporates by

reference the allegations contained in Pragraphs I through

18 of the Complaint, and Defendants incorporate by reference

their corresponding responses herein. Defendants deny the

remaining allegations of Paragraph 19.

a. Defendants admit the allegations of sub-

paragraph (a) of'Paragraph 19.

b. and c. Defendants deny the allegations of

subparagraphs (b) and (a) of Paragraph 19.

20. Defendants deny the allegations of Paragraph 20.

21. Defendants admit that Paragraph 21 incorporates

by reference the allegations contained in Paragraphs 1 through

20 of the Complaint, and Defendants incorporate by reference

their corresponding responses herein. Defendants deny the

remaining allegations of Paragraph 21.

22. Defendants deny the allegations of Paragraph 22.

23. Defendants deny the allegations of Paragraph 23.

a. and b. Defendants deny the allegations of

subparagraphs (a) and. (b) of Paragraph 23.

24. Defendants , Og1n. ations of Paragraph 24.
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a. and b. Defendants deny the allegations of

subparagraphs (a) and (b) of Paragraph 24.

25. Defendants deny the allegations of Paragraph 25.

a. Defendants deny the allegations of subparagraph

(a) Of Paragraph 25.

b. Defendants admit that on August 31, 1984 in

Civil Action No. 3-84-1486F in the Northern District of

Texas, a permanent injunction was entered against

Shelter Leasing Corporation and its president, Brandon

Rigney. Defendants deny the remaining allegations of

subparagraph b of Paragraph 25.

c. Defend4nts deny the allegations of subparagraph

c of Paragraph 25

26. Defendants deny the allegations of Paragraph 26.

27. Defendants deny each of the allegations of the

Prayer for Relief and any other matter not expressly admitted

herein.

FIRST AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief

can be granted against Defendants in that, among other things:

a. With respect to Counts I and II it fails to

allege sufficient ultimate facts demonstrating that (i)

in the absence of injunctive relief, Plaintiff would

sustain irreparable harm or have an inadequate remedy

at law, (ii)AInJuno4v&'3.I would be in the public

interest, and ( bebR'."theoj44t of injunctive relief
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to Plaintiff outweighs potential harm to Defendants.

b. With respect to Count I, it fails to allege

sufficient ultimate facts to demonstrate that Defendants

have.engaged in conduct subject to penalty under Section

6700 of the Code.

c. Withrespect to Count I, it fails to allege

sufficient ultimate facts to demonstrate that injunctive

relief is appropriate to prevent recurrence of conduct

subject to penalty under Section 6700 of the Code.

d. With respect to Counts I and II, the requested

injunction would be overly broad, unenforceable and

constitutionally impermissible under, among other

things, the due process clause of the Fifth Amendment.

SECOND AFFIRMATIVE DEFENSE

Defendants would show that the claims set forth in the

Complaint are barred by laches in that they have not participated

in the organization or sale of any tax shelter plan or arrange-

ment since 1983, tax returns with respect to 1082 and 1983

have been filed by investors, and Plaintdff has delayed in

bringing this action for 1 year after notice was received by

Defendant Craig B. Forney that an investigation under Sections

6700 and 7408 was in progress.

THIRD AFFIRMAJIM DEFENSE'

Defendants would. show thataintiff is not entitled to

-7-
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an injunction in this cause because Plaintiff has unclean

hands in that, among other things, Plaintiff's actions through

its agency, the Internal Revenue Service, in instituting this

action against Defendants and issuing lengthy statements to

the press ithout affording Defendants any notice or hearing

or a meaningful interchange of information were in violation

of its own procedures as set forth in Rel. Proc. 83-78, 1983-2

C.B. 595 and deprived Defendants of property, namely, Defen-

dants' personal reputation, business reputation, and goodwill

and business relationships, without due process of law.

Defendants would further show that the actions of Plaintiff,

even if in compliance 'With Rev. Proc. 83-78, denied Defendants

due process of law in that Rev. Proc. 83-78 is invalid under

the due process clause of the United States Constitution

and the Administrative Procedure Act, 5 U.S.C. S500 e seq.

Plaintiff's unclean hands are further demonstrated by the fact

that Plaintiff, through its agency, the Internal Revenue

Service, has made numerous willful or grossly negligent dis-

closures of return information with respect to .a taxpayer in

direct violation of Code, SS 6103, 7213(a)(1) and 7431.

FOURTH AFFIRMATIVE DEFENSE

Defendants would show that injunctive relief may not be

granted in this case under Counts I and II because Defendants

have not engaged in conduct "su)#Jct to penalty" under Section
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6700 of the Code, since, without admitting that a valuation

overstatement was made, ary valuation statement by Defendants

was made with a reasonable basis and in good faith under

Section 6700(b)(2) of the Code and failure to waive the

penalty wiuld be an abuse of Internal Revenue Service dis-

cretion. Defendants would further show that the Internal

Revenue Service has failed to exercise its discretion under

Section 6700(b)(2) to waive the penalty.

FIFTH AFFIRMATIVE DEFENSE

Defendants would show that injunctive relief may not be

granted in this case ,because this case is moot in that,, with-

out admitting the existence of conduct subject to penalty

under Section 6700 of the Code, the conduct sought to be

enjoined is no longer occurring, Defendants do not have the

means or intent to continue such conduct, and the applicable

federal tax laws provide Plaintiff with adequate remedies

to identify, investigate and audit allegedly abusive invest-

ment arrangements.

SIXTH AFIRMATIVE DEFENSE

Defendants would show that injunctive relief may not be

granted under Count II because Plaintiff has not notified

Defendants of the specific conduct which constitutes unlawful

interference w!.th the internal revenue laws, Plaintiff has not

issued regulations, rulings, administrative procedures or any

-9-
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other guidelines under Section 7402 of the Code defining such

conduct or affording Defendants administrative remedies or a

hearing with respect to such conduct and the absence of such

procedures deprives Defendants of property as stated above

without d4e process of law.

Defendants have not had adequate opportunity to investigate

the claims against them and reserve the right to amend their

pleadings to assert additional affirmative defenses and/or

counterclaims that may be available to them upon further

investigation and discovery.

-10-
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COUNTERCLAIM

COME NOW DEFENDANTS, CRAIG B. FORNEY, KATHLEEN F. FORNEY,

JEFFREY C. PETRY, RAYMOND BASIL, FINANCIAL PLANNING CORPORA-

TION OF AMERICA, CERTIFIED FINANCIAL PLANNERS OF AMERICA, LTD.,

ABARIS REPUBLIC CORPORATION, SPINNING GOLD CORPORATION, and

FINANCIAL RESEARCH CORPORATION, by and through their attorneys

of record, T. Geoffrey Lieben and Tom G. Parrott, for their

Counterclaim against Plaintiff, United States of America,

allege and state:

JURISDICTION

1. This Counterclaim arises out of the transaction and

occurrences of Plaintiff's claims for relief and is therefore,

compulsory within the meaning of Federal Rules of Civil Pro-

cedure 13(a).

2. Jurisdiction is conferred upon this Honorable Court

by 26 U.S.C. SS7431 and 7214; The Federal Tort Claims Act

128 USC SS 1346(b), 2671-26801; and 28 USC S1331.

FACTS

3. On October 19, 1983 [in IR-83-1291, the Internal

Revenue Service (IRS) released procedural details of a new

nationawide program to identify and investigate abusive tax

shelters. Complete details on the procedures to be utilized

in said new program were published in Revenue Procedure 83-78,

1983-2 C.B. 595 (hereinafter cited as "Rev. Proc. 83-78").

4. Section 4.01 of Rev. Proc. 83-78 provides that the

I.R.S. "will advise the promoter by letter that it is considering

-11-
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possible penalties and/or injunction action under Sections

6700 and 7408 of the Code for promoting an abusive tax shelter."

Said section further provides that "the promoter will be afforded

the opportunity of a meeting to present any facts or legal

arguments Xhat the promoter believes indicate that action

should not be taken."

5. All of the Defendants herein have not been afforded

the opportunity of a meeting as required by Section 4.01.

6. Plaintiff, by and through its agency, the Internal

Revenue Service, has made contact wth numberous clients and

business associates of Defendants wherein the following state-

ments or disclosures, inter alia, were made:

a. That Defendants are currently subject to

an audit or investigation to determine whether they have

been guilty of tne organization, promotion or sale of

an abusive tax shelter;

b. That Defendants have been determined to be

guilty of the organization, promotion or sale of an

abusive tax shelter;

c. That all clients who invested with Defendants

will be audited by the I.R.S.;

d. That upon audit, all deductions claimed by

clients with respect to investments made with Defendants

will be disallowed; and

e. That all clients of Defendants will be required

to pay deficiencies in tax plus penalties and interest.

-12-
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7. The Plaintiff, by and through its agency, the

Internal Revenue Service, has made public press releases wherein

it has stated, inter alia, that Defendants' clients, "many

of them Nebraskans, who bought into the tax shelters, stand

to lose 1 oth their investment and the tax savings they claimed."

8. The Plaintiff, by and through its agency, the Internal

Revenue Service, has mailed to numerous clients, who have

invested with Defendants, pre-filing notification letters

pursuant to Section 6 of Rev. Proc. 83-78, 1983-2 C.B. 595.

Said pre-filing notification letters advised the recipients

thereof, inter alia, as follows:

a. That the Defendants were the subject to an

audit or investigation by the I.R.S.;

b. That tho I.R.S. had determined that the

Defendants were guilty of participating in the organiza-

tion, promotion or sale of abusive tax shelters;

c. That the I.R.S. had determined that the

Defendants were guilty of conduct prohibited by Code,

S 6700; and

d. That if an investor claimed income tax deductions

or credits based upon an investment with Defendants,

the I.R.S. would disallow such deductions or credits.

9. All of the aforesaid public statements by officers,

agents and employees of Plaintiff, as set forth in Paraqraphs

6, 7 and 8, above, constitute disclosures of "return information"

as that term is defined in 26 USC 5 6103(b)(2). All of the.

-13-
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aforesaid disclosures of return information were made in direct,

willful and intentional contravention of 26 U.S.C. SS 6103,

7213(a) (1), and 7431.

10. Plaintiff, by and through its officers, agents and

employees, has harassed and intimidated business associates

of Defendants and has advised them that Defendants have been

engaged in illegal and improper conduct, which conduct on the

part of Plaintiff has caused Defendants to suffer both business

and personal losses.

11. Plaintiff, by and through Its officers, agents and

employees, has deliberately publicized its action in filing

its Complaint in news, television, and radio releases expressly

alleging that Defendants were engaged in promoting "abusive

tax shelters".

COUNT I

UNAUTHORIZED DISCLOSURE OF RETURN INFORMATION

12. For their first counterclaim against Plaintiff,

Defendants repeat and reallege each and every allegation made

in the foregoing paragraphs of this Counterclaim as though

the same has been fully rewritten herein verbatim.

13. The foregoing conduct of Plaintiff constitutes the

willful or grossly negligent disclosure of return information

with respect to a taxpayer in direct violation of 26 USC

SS 6103, 7213(a((l) and 7431.

14. The foregoing conduct of Plaintiff has damaged

Defendants each in the sum of approximately $1,000,000.00

-14-
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with the exact sum to be determined as of the date of judgment

herein plus interest, attorney fees, and costs.

COUNT II

ABUSE OF PROCESS

15. For their second Counterclaim against Plaintiff,

Defendants repeat and reallege each and every allegation made

in the foregoing paragraphs of this Counterclaim as though

the same has been fully rewritten herein verbatim.

16. Plaintiff's foregoing conduct in violationg its own

published policies, procedures, and regulations violated

Defendants' Constitutional Right of Due Process guaranteed

under the Fifth-Amendment to the Constitution of the United

States and such action by Plaintiff as herein described through

its officers, agents, and employees amounts to an abuse of

process to Defendants' detriment.

17. The foregoing conduct of Plaintiff has damaged

Defendants each in the sum of approximately $1,000,000.00 with

the exact sum to be determined as of the date of judgment

herein plus interest, attorney fees, and costs..

COUNT III

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

18. For their third Counterclaim against Plaintiff,

Defendants, Craig B. Forney, Kathleen F. Forney and Jeffrey C.

Petry, repeat and reallege each and every allegation made in

the foregoing paragraphs of this counterclaim as though the

-15-
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the same has been fully rewritten herein verbatim.

19. Plaintiff's conduct in violating its own policies

rules, procedures and regulations and by intentionally publiciz-

ing its activities through press conferences, press notices and

publication to third parties did intentionally inflict on the

aforesaid Defendants and cause them to suffer severe mental

distress, outrage, and shock.

20. The foregoing conduct of Plaintiff has damaged the

aforesaid Defendants each in the sum of approximately $1,000,000.00

with the exact sum to be determined as of the date of judgement

herein plus interest, attorney fees and costs.

COUNT IV

PUNITIVE DAMAGES

21. For their fourth Counterclaim against Plaintiff,

Defendants repeat and reallege each and every 'allegation made

in the foregoing paragraphs of this Counterclaim as though

the same has been fully rewritten herein verbatim.

22. Plaintiff's conduct in revealing Defendants' identity

as a taxpayer and by revealing Defendants werg under I.R.S.

investigation, in violation of 26 USC S 6103 and 26 USC S 7431,

was done willfully or though gross negligence.

23. As a result of the foregoing conduct of Plaintiff,

Defendants are entitled to punitive damages and pursuant to

26 USC S 7431(c)(1)(B)(ii) in the amount of $2,000,000.00 plus

interest, attorney fees and costs.
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PRAYER FOR RELIEF

WHEREFORE, Defendants pray that this Court enter judgement

in their favor as follows:

1. Plaintiff take nothing by its Complaint and said

Complaint be dismissed.

2. Under Count I, Defendants each be awarded damages

in the amount of approximately $1,000,000.00 with the exact

sum to be determined as of the date of judgement plus interest,

attorney fees, and costs.

3. Under Count II, Defendants each be awarded damages

in the amount of approximately $1,000,000.00 with the exact

sum to be determined as of the date of judgement herein plus

interest, attorney fees, and costs.

4. Under Count III, Defendants, Craig Forney, Kathleen

Fourney, Raymond Basili, and Jeffrey Petry each be awarded

damages in the amount of approximately $1,000,000.00 with the

exact sum to be. determined as of the date of judgement plus

interest, attorney fees and costs.

5. Under Count IV, Defendants be awarded punitive

damages in the amount of $2,000,000.00 plus interest, attorney

fees and costs.

6. For such other and further relief as the Court deems

proper.
Respectfully submitted,

FITZGERALD, BROWN, LEAHY, STROM,
SCHORR AND BARMETTLER

By:
T. GEOFFREY LIEBEN

1000 Woodmen Tower
Omaha, Nebraska 68102

and

-17-
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SPECK, PHILBIN, FLEIG, TRUDGEON
& LUTZ

By:
TOM G. PARROTT

800 First City Place
Oklahoma City, Oklahoma 73102
(405) 235-1603

ATTORNEYS FOR CRAIG B. FORNEY,
KATHLEEEN P. FORNEY, JEFFREY C. PETRY,
RAYMOND BASILI, FINANCIAL PLANNING
CORPORATION OF AMERICA, CERTIFIED
FINANCIAL PLANNERS OF AMERICA, LTD.,
ABARIS REPUBLIC CORPORATION, SPINNING
GOLD CORPORATION, AND FINANCIAL
RESEARCH CORPORATION

-18-
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CERTIFICATE OF SERVICE

I certify that on the day of
1985, a true and exact copy of the foregoing Answer and Counter-
claim was deposited, postage prepaid, in the United States mail
addressed to:

Douglas R!. Semisch
Assistant United States Attorney
P. 0. Box 1228, DTS
Omaha, NE 68101

Larry Meuwissen
Trial Attorney
Office of Special Litigation
Tax Division
U.S. Department of Justice
P.O. Box 7238
Washington, D.C. 20044

TOM G. PARROTT
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IN THE UNITED STATES DISTRICT COURT

FOR TIIE DISTRICT OF NEBRASKA

UNITED NYAT'S OF AMERICA,

Plaintiff,
Civil Action No.

V.

CRAIC B. FORNEY, KATHLEEN F. CONSENT OF CRAIC
FORNEY, JEFFREY C. PETRY, KATHLEEN F. FORN
FINANCIA, PLANNING CORPORATION PLANNING CORPORP
OF AMERICA, CERTIFIED FINANCIAL AMERICA, CERTIFI
PLANNERS OF AMERICA, LTD., -PLANNERS OF AMEP
ABARIS REPUBLIC CORPORATION, ABARIS REPUBLIC
AND SPINNING GOLD CORPORATION,

Defendants.

85-0-3

B. FORNEY
FEY, FINANCIAL
LTION OF
ED FINANCIAL
ICA, LTD., AND
CORPORATION

I. Deteindants Craig B. Forney and Financial Planning

Corporation of America, and Certified Financial Planners of

Anwrica Ltd., by their authorized representative, Craig B. Forney

and Ab, iris Republic Corporation by its authorized representative,

Kathleen F. Forney (hereinafter defendants) hereby enter a

general appearance ane admit the jurisdiction of this court over

them and over the subject matter of this action and the service

upon them of the complaint of the United States of America in

this action.

2. Defendants, without admitting or denying the allegations

of the Complaint except as stated in paragraph 1 above, hereby

consent to the entry, without further notice, of the annexed

Final Judgment of Permanent Injunction,

3. Defendants hereby waive the entry of findings of tact

and conclusions of law pursuant to Rule 52 of the Federal Rules

of Civil Procedure.
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4. Defendants waive any right they may have to appeal from

the Final Judgment annexed hereto.

5. Defendants state that they enter into this Consent

voluntarily.

6. Defendants agree that this Court shall retain

jurisdiction over them for the purpose of implementing and

enforcing the Final Judgment pursuant to the terms contained

therein.

Dated:

Fiarc aIn Ca r~iI in
of America

By:

CertfieFin eial Plainors
o America, 4 td. -

By.$ ), .,c .''

KATHLEEN F. FORNEY

Arabis Republic Corporaition

KATILEEN F. FORNEY, ir.s Pr'sidn

.)

- 2 -
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FILE!)

DISTRrCT O: lUt ,:KA
1A 1T__________V SV

IN THE UNITED STATES DISTRICT COURT SIP ! i85
FOR THE DISTRICT OF NEBRASKA ________ L._______ Clerk

UNITED STATES OF AMERICA, (B\' L. OlorCCerk

Plaintiff,
Civil Action No. 85-0-3

v.

CRAIG B. FORNEY, KATHLEEN F. ) FINAL JUDGMENT OF
FORNEY, JEFFREY C. PETRY, ) PERMANENT INJUNCTION
FINANCIAL PLANNING CORPORATION ) AGAINST DEFENDANTS
OF AMERICA, CERTIFIED ) CRAIG B. FORNEY, KATHLEEN F.
FINANCIAL PLANNERS OF AMERICA, ) FORNEY, FINANCIAL PLANNING
LTD., ABARIS REPUBLIC ) CORPORATION OF AMERICA,
CORPORATION, AND SPINNING GOLD ) CERTIFIED FINANCIAL PLANNERS
CORPORATION, ) OF AMERICA, LTD., AND ABARIS

REPUBLIC CORPORATION
Defendants.

Plaintiff, the United States of America, having filed a

Complaint for Permanent Injunction in this matter and the

defendants Craig B. Forney, Kathleen F. Forney, Financial

Planning Corporation of America, Certified Financial Planners of

America and Abaris Republic Corporation (hereinafter referred to

as the "defendants"), having filed a consent to judgment herein,

having entered a general appearance, having waived the entry of

findings of fact and conclusions of law, having neither admitted

nor denied the allegations of the Complaint, and having consented

to the entry of this Final Judgment of Permanent Injunction, it

is hereby ORDERED, ADJUDGED AND DECREED:

1. The Court has jurisdiction of this action pursuant to

Sections 1340 and 1345 of Title 28 of the United States Code, and

Sections 7402 and 7408 of the Internal Revenue Code of 1954, as

amended (26 U.S.C.).
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2. The Court finds that defendants have neither admitted

nor denied the Government's allegations that they have engaged in

conduct which is subject to penalty under Section 6700 of the

Internal Revenue Code and which interferes with the enforcement

of the internal revenue laws.

3. The Court finds that defendants have consented to the

entry of judgment for in3unctive relief pursuant to Sections

7402(a) and 7408 of the Internal Revenue Code to prevent them

from (a) engaging in conduct subject to penalty under Section

6700 of the Internal Revenue Code, and (b) organizing, promoting

and selling interests in tax shelter plans or arrangements

involving the production, leasing or sale of master recordings or

other tax shelter plans or arrangements as defined in

paragraph 7 herein, having abusive characteristics.

4. It is further ORDERED, ADJUDGED AND DECREED that the

defendants and thef.r agents and attorneys, servants and

employees, those acting in concert with them, and each of them

be, and hereby are, permanently enjoined and restrained from

directly or indirectly, by the use of any means or

instrumentalities:

(a) Taking any action in furtherance of the

organization, promotion, advertising, marketing,

selling, leasing, or offering for lease or sale of

ar.y interest in the following entities hereinafter

collectively described as the master recording tax

shelters: Landmark Profits, Ltd.; Midwest

- 2 -
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Monetary, Ltd.; Rushmore Investment Group;

Tri-State Investment Club; Western Investment

Group; Capital Resources, Ltd.; International

Monetary Funding; Shelter Leasing Corporation; and

Spinning Gold Corporation.

(b) Advising any investor in any of the

master recording tax shelters that such investor

wi]l be entitled to deductions or credits, for

federal income tax purposes by reason of his

participation in such tax shelters.

(c) Organizing or assisting in the

organization of, or selling or participating__in

the sale of interests in, any partnership, trust,

entity, investment plan, or other plan or

arrangement which purports to entitle participants

to tax benefits based upon any of the following:

(1) any representation of value of any asset

or interest therein to be sold, unless a complete

appraisal using costs of production or replace-

ment, comparable sales and/or other methods of

valuation commonly recognized in the trade has

been obtained from an appraiser who is certified

by the American Society of Real Estate Appraisers

or the American Society of Appraisers, or who has

similar professional credentials;

(2) any method for the accrual or

calculation of interest on indebtedness in excess

- 3 -
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of the amount of the economic accrual of interest;

or

(3) a transaction or series of transactions

which the defendants know or have reason to know

by reason of specific statements contained in the

prospectus or other offering materials or by

reason of training or experience,

(i lacks economic

substance; or

(ii) depends upon

financing that is nonrecourse

either expressly or because of

any tacit understanding or an

unreasonably long repayment

period, except where expressly

permitted by the Internal

Revenue Code; or

(iii) depends upon

financing techniques which do

not conform to standard

commercial business practices;

or

(iv) depends upon a

market for services or the

productivity of property that

- 4 -
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cdnnot reasonably be expected

to exist.

(d) Making or furnishing a statement in

connection with organizing, assisting in the

organization of, selling or participating in the

sale cf an interest in a partnership, entity,

investment plan or any other plan or arrangement

(1) with respect to the

allowability of any deduction or credit,

the excludability of any income, or the

securing of any other tax benefit by

reason of holding an interest in the

entity or participating in the plan or

arrangement which the defendants know or

have reason to know is false or

fraudulent as to any material matter; or

(2) as to the value of property or

services if the value directly relates

to the amount of a deduction or credit

for Federal income tax purposes and if

the value so stated exceeds 200 percent

of the correct value.

5. The defendants shall provide to the District Director of

the Internal Revenue Service, Omaha District, within two months

of the date of entry of this Order the following: (a) a list of

all individuals or entities that purchased from defendants or

- 5 -
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sold interests in master recording tax shelters listed in

paragraph 4(a), above; (b) a list of all tax shelters, as defined

in paragr-iph 7, below, which defendant hos sold, promoted or

invested in or in which sales, promotions or investments were

attewpttd by defendant; and (c) a list of all individuals or

entities that purchased from defendants or sod interests in the

tax shelters referred to in subparagraph 5(b), above.

6. It is further ORDERED, ADJUDGED, AND D.CREED that if the

defendants, acting individually or through any corporation or

other business entity now in existence or hereafter formed, in

which they have a controlling interest or if the deendants

acting indirectly or in any other manner, organize, assist in the

organization of, or participate in the sale of any tax shelter,

as defined in paragraph 7, below, such defendant shall, for a

period of three years from the date of this order:

(a) Prominently disclose the existence and

nature of this Order in any and all materials or

media used to offer for sale such tax shelter; and

shall promptly

(b) Notify the Internal Revenue Service

(through the District Director of the Internal

Revenue Service District wherein the defendant

resides) of his participation in the organization

or sale of such tax shelter;

(c) Provide the District Director with

complete and true copies of all offering

- 6 -
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documents, appraisals, tax opinions, and other

promotional material with respect to the tax

shelter;

(d) Wait a period of 30 days from the date

such material is delivered to the District

Director before beginning the sale of such tax

shelter; and

(e) Refrain from making any claim or

statement that such notification or any failure by

the Internal Revenue Service to comment or take

action with respect to the material implies

approval of the tax shelter by the Internal

Revenue Service.

7. "A Tax Shelter," is any investment:

a. which

(1) is expected to be offered to S or

more individuals,

(2) is expected to have an aggregate

totz.1 investment in excess of $250,000, or

(3) is required to be registered under

Federal or State laws regulating securities, and

b. which provides for or reasonably appears

to provide for federal tax deductions and/or

federal tax credits and the sum of

(1) such federal income tax deductions and

(2) 200 percent of such federal tax credits

- 7 -
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totjd, lot any yoar an amount in ('xcess of

200 percent of the amount of money plus the

, t d ai, is (f othe-r property (reduced by any

liobility with respect to such other property)

contributed by any investor as of the close of

such year. Other property contributed by any

investor does not include any amount to be held in

cash equivalent or marketable securities nor any

amount borrowed from any person who participated

in the organization, sale or management of the

investment or who is recommended, solicited or

arranged as a borrower by any person participating

in the organization, sale or management of the

investment.

8. It is further ORDERED, ADJUDGED AND DECREED that this

Court shall retain jurisdiction of this action for the purpose of

implementing and enforcing this Final Judgment and all additional

decrees and orders ne-essary and appropriate to the public

interest.

There being no just reason for delay, the Clerk is directed

to enter this Final Judg7nt forth w h Y .A

So ORDERED this LI day of A 1985

UNITESTTSD JUDGE



195

National Coalition of IRS Whistleblowers
P. O. BOX 7750, NEW YORK. NEW YORK 10116

12021 546-8345 1212) *21-3371

STATEMENT OF PAUL J. DES FOSSES, RETIRED IRS SENIOR AGENT AND
PRESIDENT OF THE NATIONAL COALITION OF IRS WHISTLEBLOWERS

To the Senate Finance Oversight Committee on the Internal Revenue
Service.

Honorable members of the Oversight Subcommittee on the Internal
Revenue Service, I am Paul J. DesFosses, and I am a Certified
Public Accountant with current membership in both the Idaho
Society and the American Institute of Certified Public
Accountants.

I spent nearly twenty (20) years as an Internal Revenue Agent and
was the Senior Revenue Agent for Eastern Idaho when I retired In
1984.

I am making this statement as President of the National Coalition
of IRS Whistleblowers, and I wish to speak, not only for the
members of my organization - most of whom are current or former
IRS employees - but also for those individuals and groups who
could not appear before these hearings to speak for themselves
and tell of the alleged abuses they have suffered at the hands of
the IRS, and this is all too often abuse committed with the full
complicity of the Department of Justice.

It Is common for the IRS to avoid the legal limitations Congress
has placed upon the IRS investigative powers and administrative
proceedings and then to use illegal means to silence those
employees, individuals, groups, and selected officials who might
expose or oppose IRS abuses.

Examples of such illegal IRS acts Investigated and documented by
the National Coalition of IRS Whistleblowers include the
following:

A) Grand Jury investigative powers are subverted to achieve IRS
civil investigative goals in direct violation of the law as
indicated in the Kilpatrick and OMNI cases, as well as in the
Dahlstrom and American Law Associat!on cases, and many other
cases.

B) The threat of a Grand Jury investigation, carried out with
the full complicity of the Department of justice, is used to
silence IRS employees who might otherwise blow the whistle on
criminal actions of the IRS. Such misuse of the Grand Jury

EXPOSING THE WRONG - PROTECTING THE RIGHT
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process to effect an IRS cover-up is evident in the Senator
Joseph Montoya and Representative George Hansen election rigging
incidents.

C) In direct violation of the protections granted in the Privacy
Act, lawful organizations and religions are routinely infiltrated
by IRS agents for the prupose of amassing illegal information
files on members and sabotaging from within the legitimate
operations of those organizations. Such an example is found in
the decades long illegal IRS attack on the Church of Scientology.
(see Senate testimony of Reverend John Stanard of the Church of
ScIentology)

D) The use of strawmen lawsuits instigated by the IRS in which
a cooperating organization files suit against the IRS demanding
that the IRS withdraw the tax exempt status of an organization or
church group. The IRS directed suit against itself is carried
out by the strawman organization for the purpose of intimidating
the targeted religious group. Examples of this are found in the
New York Federal Court suits currently threatening tax exempt
status of the Knights of Columbus and the Catholic Church.

E) Disallowance by the IRS of contributions made to churches and
religious educational institutions (Exibit #1) and the
classifying of those who support such institutions as *tax
protesters" due to their religious contributions. Often the
disallowance is made in direct violation of protective
prohibitions added to the law by Congress in the form of riders
to treasury appropriations bills. (Exhibit 2) Such illegal
tactics, which violate Congressional prohibitions, have been used
by the IRS against supporters of the religious universities of a
number of legitimate American Churches including those of the
Baptists and the Mormons (Church of Jesus Christ of Latter Day
Saints). (Exhibit #3)

F) Following the pattern established by the IRS during the
Watergate era, the IRS has recently used IRS data banks and
procedures to illegally target and harass individuals and groups
critical of big government in general, and of the IRS in
particular. Examples of legitimate groups so victimized by the
IRS include AMWAY, (Exhibit #4), the American Law Association,
the American Freeman Association and others.

G) The IRS has used the press to destroy those elected officials
who dared to investigate or criticize illegal IRS actions.
Information, including mis-information, was leaked by the IRS to
the press in efforts to rig the elections of former Senator
Joseph Montoya and former Congressman George Hansen. By
unseating them, the IRS hoped to silence them and cover-up the
illegal IRS activities which they had exposed and criticized. It
might be noted that the illegal IRS election finally succeeded in
unseating and silencing these critics of IRS abuse.

H) The IRS has conducted an illegal campaign since the February
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26, 1973 memo of IRS Western Region Co: tissioner Homer 0.
Croasman directing his subordinates to "educate" and Influence
U.S. Attorneys and Federal judges, including judge Crocker of San
Francisco. One potential witness before these hearings, former
Congressman George Hansen of Idaho, was prevented from appearing
through the apparently IRS induced frenzy of fear so obvious in
judge Joyce Hans Greens actions of June 19, 1986.

I) The silencing of witnesses in the illegal election tampering
of the IRS did not end with the actions of judge Green. During
the same week, four IRS employees who knew of or had witnessed
criminal actions of the IRS in it's illegal attempts to unseat
and silence former Congressman George Hansen were advised by the
IRS that all pay and rank increases would be withheld pending
their improved' cooperation and that, if they fail to cooperate
with IRS efforts, they would be terminated. Such silencing of
potential employee whistleblowing is a continuing IRS effort.

J) The routine use of perjury by IRS agents and witnesses, at
the direction of the IRS, is clearly documented in both the OMNI
and Kilpatrick cases. Such IRS directed perjury is clearly
evident in the video taped statements of IRS undercover agent
Gerald Armstrong whom the IRS had assigned to infiltrate and
destroy the Church of Scientology.

K) In the same example c'ted above involving the Church of
Scientology, the IRS tactic of attacking a church through seizure
of its assets is clearly documented, and such action had been
planned against the Church. Another identical example of IRS
efforts to control a church by seizing its assets and altering
its leadership and direction is seen in the IRS orchestrated 1985
attack against the re-organized LDS Church's day care and youth
camp programs.

L) The use by the IRS of illegal mail opening, done with the
full cooperation and collusion of both the U.S. Post Office and
the Department of justice, is clearly evidenced in the now
infamous October 28, 1983 letter from the IRS to Glenn L. Archer
Jr., who was removed as head of the Tax Division of the Justice
Department in February of this year.

M) The outrageous and blatant misconduct culminated in the
January 1986 issuance by the IRS Criminal Investigation Division
of a secret document, 'The Tax Protester Information Book", in
which the IRS declares "spurious Christianity" to include any
church that believes in the second coming of Christ (see
statement of Dr. Greg Dixon, President of the National Coalition
of Unregistered Churches) and any church that believes any people
other than Jews, are included in *Gods Chosen People'. (Exhibit
#5)

It is the ardent plea of all those groups and individuals
who cannot be here, as it is of those who are here, that proper
Congressional efforts be immediately undertaken to bring about a
halt to these horribly unconscionable actions by the IRS.
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All of the more than 3000 memb,?rs of the National Coalition
of IRS Whistleblowers know, perhaps better than any others, the
alarming Increase in both the unchecked power of the IRS and its
willingness to use illegal means to achieve its goals and silence
it's critics.

We belive tat, unless immediate Congressional controls over
the IRS are established, this may well be the last legitimate
opportunity any of us will have to question the abusive power of
the IRS and curb the illegal acts it carries out with impunity
against the citizens, organizations, religions and elected
officials of this nation.

DATED: June 23, 1986

-PAUL J.DE OS ES

COURT CASES CITED:

U.S. vs. Kilpatrick, 594 F Supp 1325

U.S. vs. Omin International Corp., D. Md. May 15, 1986

U.S. vs. Dahlstrom, CR 81-116R

Nordbrock, etal., vs. IRS Filed Feb. 1986, Colorado

Abortion Rights Mobilization vs. IRS Filed 1986, New York
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Internal Revenue Service Department of the Treasury

District 400 N. 8th St., Richmocnd, VA 23240

Director

Person toContact: G. Wright

Telephone Number: (703) 756-6668

ReferRePlylo E:E:1204:GW

Date 11/16/84

Dear Mr Disbrow:

1 did not send you the pub with the reports because you are not

entitled to appeal rights within IRS. As I explained to you

you have been identified as an illegal tax protector, due to

your contributions deductions. IRS is not hearing appeals froM

tax protectors. If you do not accept our findings you may request a

statutory letter of disallovance. Upon receipt of the letter

you will have 90 days to file for a trial in tax court.

As I told you, if you do go to tax court IRS will request that

the frivolous appeal penalty be asserted.

This penalty is $5000.00.

If I do not hear from you within 10 days I will close the case

out for statutory letter of disallowance.

Yours Truly

Grace Wright

Internal Revenue Agent
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Ara;,~t :' Treasury
Intern13l P..arv'e Se.-vi'.e

M. mAlW of the lax liability of JOHN DOES, donors of gifts in kind to eriohc., ;z, o ' ersity

realRevenueDstrlctof Salt Lake City, Utah Periods 1976, 1977, ar,' 1;

The Conissioner of Internal Revenue

To' Briqg m Young University and Pr. Dallin Oaks, as President of
Brigham Young University

AN PrOvo, Utah

YOu vo hereby surWniiond i rQuied to Mprer before Jares L. Oys
MI OlIfef of W4l Inlena S KS A AAA& j )U *. --. ; ,. , .,
a1bring .: v rmil produce for ta a , 10ri r :I. A rg bocks. reocrds. 0,;ers 4'.a 0:1,* ..

Sooks, documents or other records showing the nares and addresses of all c:z.ri:A.rs,
including Individuals ard corporations or other business ertities, of i
contributions in kind, excluding securities, to 8righ.m Young University during, .'
period January 1, 1976, to December 31. 1978.

, ~

Busitess address and telephone number of Internal Revenue Service officer named above:

Internal Revenue Service. 465 South 4th East, Salt Lake City, Utah 524-5835

Place end cime for appearance:
at Brigham Young University. office of the President, Provo. Utah

on the.. d day of -JDecember 19.79 at 10:00 ocloc A. M.

Issued under 'authority' of the Internal Rviue Code this.± ofdy0 ~' " iI $/ /. ,,.
_ ,___-____________. ___ District_"_.:t r
• .. ,..\ Srgnah,,e orIIe.n 0O5, Tif mla

giniiture of Approving Offcer (r 'ap licable)

J
Originalto be kept bylIRS EXlHIBIT 'c" . ..- .. M

- T ..... MOMMMANOWM-
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Internal Revenua Service

late: SEP 2 1 19a1

1O: All ARC's (Examination) E

from: ARc (Examination) E
Central Region

subject: Amwiy Distributors of Amway Corporation - Identified Schemes Used
By Distributors To Offset Expenses Against. Earned Income

The purpose of this memorandum is to alert you to Schemes of non-
compliance being used by Amway distributors identified by the
Detroit District through examination of Anrjay Corporation.
Amway Corporation has been identified as having distributors taking
business Schedule C deductions which contain substantial amounts of
personal non-business expense. The examinations of the distributors
have disclosed that the adjustments have produced significant results
in the disallowance of the losses.

The DIF score of the returns examined and classified ranges from
250 to 600. While some of the returns wll not fall into a DIF score
range noteworthy of examination, we believe these returns to require
examination due to the substantial loss of revenue and non-compliance
with the law.

We have forwarded a copy of this information to the National Office
along with a request for consideration of a national prolect, since
it has nationwide impact Involving some,350,000 distributors. Ve
believe this scheme to be widespread.

All the distributors are treated as individual contractors by Amma
Crpnrarinn. The primary purpose of a distributor is not to retail
the companies product door-to-door, but to develop a network of
distributors under his/her snonsorshil. Distributors raeieve A
nAercentaee of all sales from their network

We have attached for your information a copy of two memorandums from
the Chief, Examination Division, Detroit District, which discuss the
schemes used by part-time Amuay distributors on their individual .
returns throughout the country.. Also, included you will find in the
attachment the applicable tax law in the areas of non-compliance which
should aid you in the identification and examination of these returns.
For the sake of uniformity in these examinations we recommend the
disallowance of the deduction under Sections 162 and 274 of the IRC.
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the AMERICAN COALITION of
UNREGISTERED CHURCHES

A.C.U.C.
PO. BOX 1224
Indianapolis, Indiana
ZIP 48200
PHONE 317-787.2412

June 20, 1986

FOR IM EDIATE RELEASE

The release of an IRS Religious Hit List clled, "Illegal Tax
Protester Information Book", published by the IRS Criminal
Investigation Office is one of the most cbilling developments
in the tvo-hundred year history of the United States.

The list goes far beyond a list of citizens "who have made
threats, done acts of violence, or have a charter of violence.'
It also includes groups that have clearly stated policies
against violence.

It also defines "spurious Christianity" as someone who bellevet
In the Second Coming of Jesus Christ.

We of the American Coalition of Unregistered Churches do not
believe that the IRS or any other governmental agency should
be in the business of defining religion in the United States;
or in fact, determining what is or is ont "spurious Christian-
ity."

If this hit list is allowed to stand, there is no doubt that the
IRS has established a favored state church; and that is one that
is considered proper by IRS standards.

We of the Coalition call upon the proper cougresslonal committees
to Immediately take steps to abolish this hit list and Inform
the IRS that they should cease and desist in their efforts to

define religion in the United States, and to establish a state
religion.

FOA IF TNE TRUMPET GIVE AN UNCERTAIN SOUND,
WH0 SMA t PRE PA RE IMISE F TO THE SA rrL E'1

I COR to a
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PLU N KETT, COON EY. RUTT, WATTERS,
STANCZYK & PEDERSEN

AlT19O AND0 CO JNSZLLORG AT LAW

oo M OUgCTE §Ulk1NO ,
O(TMOIT. MICHIOAN 48206 -.0930 60- 0

OAVID P Ru WAlT r- So $ o mlr,oo.,gl l '

'imt*.e.d 1. sl 46 1000
July 3, 1986

Betty Scott-Boom
Committee on Finance
Washington D.C., 20510

Re: A Written Statement for Inclusion in the Printed
Hearing Record of the Senate Finance Sub-Committee on
Oversight of the IRS.

It has come to our attention that the Senate Finance
Sub-Committee on Oversight of the IRS has held hearings on June
19, 20 and 23, 1986 on the possible improper activities of the
IRS in several tax cases. The Michigan legal firm of Plunkett,
Cooney, Rutt, Watters, Stanczyk & Pedersen, P.C. represents a
group of individual taxpayers who invested in a master recording
leasing program which has been designated as the OKoala Record
Company Master Recording Tax Shelter Projectm by the Internal
Revenue Service. These individuals have combined into a group
known as the Master Recording Defense Fund for the purpose of
consolidating their resources to properly defend and represent
their interests before the Internal Revenue Service. Since 1982
the Master Recording Defense Fund has been attempting to resolve
all tax issues with the Internal Revenue Service. As of this
date, the Master Recording Defense Fund has settled all issues
relating to the master recording leasing program investments
made in 1979 and 1980. However, the Internal Revenue Service
continues to act in an arbitrary and capricious manner with
regards to all individuals who invested in this program in the
taxable year 1981. The Master Recording Defense Fund feels that
the actions of the Internal Revenue Service towards these
taxpayers have resulted in a denial to these taxpayers of due
process and also has been an abuse of the discretion of a
governmental agency resulting in a denial to these taxpayers of
equal protection under the law as guaranteed by the United
States Constitution.

FACTS

From 1979 through December 31, of 1981, prepackaged
joint ventures were promoted principally in the state of
Michigan under the direction of the Koala Record Company. These
joint ventures were promoted as a means by which an individual
investor could enter into the entertainment business. The joint
venture was to lease a master recording from Koala Record
Company and thereby be able to exploit the use of a master
recording by producing tapes and records for national
distribution. From the sales of these tapes and records, the
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individual was to receive a substantial profit. The recording
industry by its very nature, creates an aura of glamour,
community respect and nostalgia leading to incentives which
overdue the traditional investment decisions. As a result, the
Koala Record Company Program attracted thousands of individuals
who invested millions of dollars.

The joint venture program also contained the feature of
an "investment tax credit pass through". Koala Record Company
placed all values and followed all of the prescribed statutory
requirements of the Internal Revenue Code and the regulations
thereunder with regards to these credit pass through. The
individuals who invested in the joint ventures were then
afforded the right to deduct their proportionate share of the
lease payments and credits earned by these joint ventures.

Commencing in January of 1981, the Detroit district of
the Internal Revenue Service decided to examine the Koala Record
Company. This examination was performed chiefly by Internal
Revenue Agent William R. Page. Mr. Page has been an Internal
Revenue Service revenue agent for ten years. Mr. Page's
investigation continued over a period of two hundred (200) weeks
and consisted of five thousand (5,000) hours of investigation of
tens of thousands of documents. In March or April of 1981, Mr.
Page recommended that the abusive tax shelter program be
implemented. At the time of this recommendation the Internal
Revenue Service was aware of the continued promotion of these
ventures under the guise of a tax credit program which had been
approved by the Internal Revenue Service. This factor remained
the same for the entire year of 1981. During their
investigation, and after reaching the conclusion that the
program was an abusive tax shelter, the Internal Revenue Service
made no attempts to inform the potential investors of this fact.

In 1982, the Internal Revenue Service began auditing
individual returns and disallowing all deductions and credits
claimed as a result of a taxpayers investment in these master
recording leasing joint ventures. Through September of 1982,
the Internal Revenue Service was allowing a taxpayer to claim
the amount of his original investment as a loss in the year of
investment and no penalties were applied. In approximately
September of 1982, the National Office of the Internal Revenue
Service issued policy statement P-4-64. This statement set
forth the position of the Internal Revenue Service that any
individual taxpayer who filed a return after December 31, 1981
would no longer be allowed the 100 percent out-of-pocket
treatment.

The Detroit District applied this policy in such a
manner that any individual filing an amended income tax return
claiming the one hundred (100) percent out-of-pocket deduction
for an investment made in 1981, by November 1, 1982, would be
afforded that treatment. As to all other 1981 individual

2 -
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investors, a settlement position of a deduction for only sixty
(60) percent of the original investment in the year of
investment and the imposition of overvaluation penalties under
$6659 of the Internal Revenue Code in the amount of fifteen (15)
percent of the underpayment determined as a result of the
overvaluation was applied.

Since that time the Internal Revenue Service has
allowed all investors who made an investment in 1979 or 1980 to
be afforded a deduction for one hundred (100) percent
out-of-pocket. Furthermore, the Master Recording Defense Fund
is aware of more than one hundred (100) individuals who had made
an investment in 1981 and have been afforded to settle their tax
issues based upon a deduction for one hundred (100) percent of
the amount of their investment. Furthermore, the Master
Recording Defense Fund has a member who had filed a amended
return prior to the Detroit District cut-off date of November 1,
1982. This individual's amended return was accepted as filed,
however, he is not being afforded the treatment of a deduction
for onie hundred (100) percent of the amount of his investment.
This individual is being assessed deficiencies and penalties
even though he followed all the published and stated procedures
of the Internal Revenue Service.

COMPLAINED OF ACTION -

There is a large group of taxpayers who made an
investment in 1981 in the Koala Record Company program (the 1981
taxpayers). Koala Record Company is presently in bankruptcy and
all sums invested are presently lost to all of the investors.
The 1981 taxpayers are presently engaged in litigation both in
the United States Tax Court and in the United States District
Court. This group of investors are identically situated to the
other 1981 Koala investors who have been extended the one
hundred (100) percent out-of-pocket deduction. The 1981
taxpayers have been denied the one hundred (100%) percent
out-of-pocket treatment. No factual basis exists to treat the
1981 taxpayers differently from other members of the class of
1981 Koala investors who were extended the one hundred (100)
percent out-of-pocket deduction nor from that group of Koala
investors making investments in 1979 and 1980.

These 1981 taxpayers have Deen defrauded of their
invested sums. They have little hope of ever making a recovery
of the original investment. The vast majority of these 1981
taxpayers are individuals with little experience in investments
and earn livings in the middle income range. The 1981 taxpayers
are not tax protestors nor are they a group trying to evade
their fair share of tax. These 1981 taxpayers contend that they
are now being defrauded by the Internal Revenue Service. They
have been inadvertently caught in a fraudulent promotional
scheme resulting in a loss of hard earned capital and are now
being denied equal treatment under the law and are oeing further

-3-
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deprived of their property as a result of the arbitrary and
capricious application of policies of the Internal Revenue
Service which should be directed against the promoters of this
scheme rather than the 1981 taxpayers.

The principle of equality of treatment has repeatedly
been affirmed by the Supreme Court. In referring to a statutory
classification, Chief Justice Berger emphasized the importance
of equal protection:

"A classification 'must be reasonable, not
arbitrary, and must rest upon some ground of
difference having a fair and substantial
relation to the object of the legislation, so
that all persons similarly circumstanced shall
be treated alikel'.

Read v. Read, 404 U.S. 71, 771 92 S Ct. 251, 254; 30 L Ed.2d 225
(1971).

The Constitution of the United States guarantees its
citizens due process under the Fifth Amendment. The Supreme
Court has concluded that the due process clause of the Fifth
Amendment applies to the federal government and encompasses tne
theory of "equal protection. As is clearly indicated by the
above fact, the Internal Revenue Service is guilty of denying
the taxpayers of the United States their rights under the Fifth
Amendment to equal protection.

"While the Fifth Amendment contains no equal
protection clause, it does forbid
discrimination that is 'so unjustifiable as to
be violative of due process.' Schneider v.
Rusk, 377 U.S. 163, 168; 84 S Ct. 1187, 1190;
1L Ed.2d 218, 222 (1964)1 See also Bolling v.

pe, 347 U.S. 497, 499, 74 Supreme Court
693, 694, 98 L Ed. 884 (1954). This Court's
approach to Fifth Amendment equal protection
claims has always been precisely the same as to
equal protection claims under the Fourteenth
Amendment. See, e.g., Schlesirer v. Ballard,
419 U.S. 498, 95 S Ct. 572, 42 L Ed.2d
(1975); Jimenez v. Weinberger, 417 U.S. 628,
637, 94 Supreme Court 2496, 2502, 41 L.Ed.2d
363, (1974)1 Frontiaro v. Richardson, 411 U.S.
677, 93 S Ct. 1764, 36 L Ed.2d 583 (1973)."

Weinberger v. Wiesenfeld, 420 U.S. 637, 638; 95 S Ct. 1225,
1228; 43 Lawyer's Edition 2d 514 (1975) (Emphasis supplied).

- 4 -
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The 1981 taxpayers are being denied equal treatment
under the law. The Internal Revenue Service, in its
administration of the tax laws, has not treated them evenly with
other members of the class of Koala investors. Unequal
administration of the laws valid on their face, treating
similarly situated persons differently violates the very
underpinnings of the concept of equal protection.

The 1981 taxpayers being denied the equal treatment
under the law are identical to those investors who have oeen
afforded the one hundred (100) percent out-of-pocket settlement
treatment. The Internal Revenue Code was the same tor all
taxpayers who made investments in the Koala program in 1981 used
the same transactional document. The facts and circumstances
surrounding the 1981 investors were the same for all 1981
investors. The group of taxpayers being denied this treatment
had no greater input to the program nor did they participate to
any less extent then any taxpayers being afforded the one
hundred (100) percent out-of-pocket treatment.

Insofar as this group of taxpayers being denied the
equal treatment are concerned, the actions of the Internal
Revenue Service could not be more arbitrary. The facts are
undeniable that the Internal Revenue Service was not consistent
in its extension of the one hundred (100) percent out-of-pocxet
deduction. The requirement that uniformity and equality
required by law is to be preferred as the just and ultimate
purpose of law mandates that all 1981 Koala investors, including
the 1981 taxpayers being denied this treatment, be extended the
one hundred (100) percent out-of-pocket deduction.

Given the opportunity we will submit sworn affidavits
of individuals in support of the facts of the arbitrary and
unequal treatment of the Internal Service. As an example, an
individual taxpayer submitted a 1040x in September of 1982
claiming the one hundred (100) percent out-of-pocket loss
treatment for his 1981 investment. This individual was allowed
this treatment for his 1981 investment. Another taxpayer
submitted a 1040x in September of 1982 claiming the one hundred
(100) percent out-of-pocket loss treatment for his 1981
investment. This individual was not allowed this treatment for
his 1981 investment. Furthermore, the Master Recording Defense
Fund is aware of over one hundred individuals to whom the one
hundred (100) percent out-of-pocket deduction was extended for
investments made in 1981.

As further examples we submit the recently accepted
settlement offer of the Internal Revenue Service as to all 1979
and 1980 investors presently with pending petitions before the
United States Tax Court. Presently, there are approximately two
hundred (200) individuals with petitions before the United

- 5 -
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States Tax Court. The Internal Revenue Service has allowed the
taxpayer who invested in 1979 or 1980 the one hundred (100)
percent out-of-pocket deduction treatment. These taxpayers will
be allowed to enter into closing agreements with the Internal
Revenue Service claiming the one hundred (100) percent
out-of-pocket treatment in entering a decision document to that
effect with the United States Tax Court. The taxpayers
remaining before the Tax Court who have at issue an investment
in the taxable year 1981 submit to this Committee that an
investment made in 1979, 1980 or 1981 was identical and should
be afforded the same treatment under the law. Regardless of
this fact, which is well known to the Internal Revenue Service,
taxpayers making an investment in the Koala Record Program in
1979 and 1980 and having petitions before the Tax Court are
allowed the one hundred (100) percent out-of-pocKet deduction.
Taxpayers making an investment in the Koala Record Program in
1981 and having petitions before the tax court are not allowed
similar treatment.

We would like to call to the attention of this
Committee, that the Internal Revenue Service has admitted that
the cases presently before the United States Tax Court are
substantially similar no matter what the year of investment. In
the motion to consolidate for trial made by the Internal Revenue
Service, the Internal Revenue Service states the issue of fact
and law in the entitled cases are substantially identical in
each of the cases. The Internal Revenue Service made this
motion under Rule 61 of the Rules of Practice and Procedure of
the United States Tax Court. Rule 61(a) states in pertinent
part, "joinder is permitted only where all or part of each
participating parties' tax liability arises out of the same
transaction, occurrence, or series of transactions and
occurrences and, in addition, there is a common question of law
or fact relating to these parties." The Tax Court has allowed
the motion of the Internal Revenue Service to consolidate the
test cases which cases relate to investments made in 1979, 1980
and 1981.

Despite the Internal Revenue Service maintaining that
all the cases consolidated pursuant to their motion are
identical in each of those cases, the Internal Revenue Service
will not afford the same settlement offer to each of these
consolidated cases. The Internal Revenue Service is taking an
arbitrary and unequal position with regard to taxpayers making
investment in 1181. Of the thirteen cases consolidated,
pursuant to the Internal Revenue Services motion to consolidate,
the Internal Revenue Service has extended a one hundred (100)
percent out-of-pocket settlement offer to seven (7) of the cases
and denied the same treatment to six (6) of the cases
consolidated under their motion.

- 6 -
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The Internal Revenue Service has not set forth any
position to differentiate the remaining taxpayers before the
United States Tax Court and the United States District Court.
They have afforded an unequal treatment to those individual
taxpayers making an investment in the identical program in 1979
or 1980. Furthermore, they have clearly offered a differing
treatment to individual taxpayers who are in the identical
situation as the taxpayers still remaining with unsettled issues
before the Courts of the United States. The fact that an
investment was made in 1979, 1980 or 1981 has no bearing on the
treatment given by the Internal Revenue Service. There is no
rational explanation for their discrimination other than that
they are treating the taxpayers of the United States in an
arbitrary and capacious manner.

The policy statements of the Internal Revenue Service
mandate that the federal tax laws be administered fairly,
equally and uniformly on a national basis. As stated, the
purpose of the service is:

*.. . to collect the proper amount of tax
revenues at the least cost to the public, and
in a manner that warrants the highest degree of
public confidence in our integrity, efficiency,
and fairness."

Internal Revenue Service Manual, policy statement P-l-1
(approved April 10th, 1981).

All taxpayers are to receive equal treatment:

'National office officials believe discretion
to regions, districts, and service centers will
issue detailed procedures only when necessary
to achieve maximum economy, efficiency, or
equal treatment of all taxpayers."

Internal Revenue Service Manual, policy statement P-l-17
(approved November 27, 1959).

The duty not to discriminate between taxpayers is so
important that the duty has been imposed upon the Appellate
Division of the Internal Revenue Service:

"An exaction by the U.S. Government, which is
not based upon law, statutory or otherwise, is
a taking of property without due process of
law, in violation of the Fifth Amendment to the
U.S. Constitution. Accordingly an Appellate
Division representative in his conclusions of
fact or application of the law, shall hew the
law in the recognized standards of legal

- 7 -
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construction. It shall be his duty to
determine the correct amount of the tax, with
strict impartiality as between the tax payer
and government and without favoritism or
discrimination between taxpayers.n

I.R.S. Reg. 5601.106(f) (1) [Rule 1 of practice before the
Appellate Division].

The Doctrine of Equality of Treatment, aside from being
required by the Internal Revenue Service by its own policy
statements and regulations, has been judicially recognized:

"Equality of treatment (by the Internal Revenue
Service) is so dominant in our understanding of
justice that discretion, where it is allowed a
role, must pay the strictest heed.*

International Business Machines Corp. v. United States, 343 F2d
914, 920 (Court of Claims 1965).

Cost to the public and in a manner that warrants the
highest degree of public confidence in integrity efficiency ard
fairness. These are the principles upon which our tax laws are
based. The 1981 taxpayers have offered on numerous occasions to
settle all issues with the Internal Revenue Service based upon
the treatment afforded to identically situated taxpayers. The
Internal Revenue Service has consistently refused to offer this
treatment to this group of taxpayers. This refusal of equality
of treatment is unwarranted and unconstitutional. A
governmental agency should not be allowed to treat United States
citizens who are controlled by the same laws and under the same
jurisdictions, in a different manner. There is no rational or
factual differentiation which can explain the different
treatment being imposed upon these individuals.

The position of the Internal Revenue Service towards
the 1981 taxpayers is resulting in thousands of dollars being
unduly and unreasonably assessed against them. These
assessments have not been made against taxpayers who are in the
identical situation. Representations have been made by counsel
for the Internal Revenue Service setting forth the position that
this arbitrary treatment of the 1981 taxpayers is being mandated
by the "national office" of the Internal Revenue Service. Where
under the laws of these United states, is it provided that the
Internal Revenue Service can, through its arbitrary and
capricious actions, deprive the citizens of the United States of
Constitutionally guaranteed rights?

The 1981 taxpayers have set forth a iair settlement
position that would end the costly litigations being pursued by
the Internal Revenue Service in the United States Tax Court and
t.l the Justice Department and the United States District
I)urts. Although these actions have been affirmatively brought
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by the taxpayers, the taxpayers have only done this to protect
their rights guaranteed under the Constitution of the United
States. Congress has not enacted a tax code which in any way
was intended to afford the citizens of the United States unequal
treatment nor deprivation of property both rights guaranteed by
the United States Constitution. The abuse of the discretion of
the Internal Revenue Service is far without merit. We request
that this Committee report back to Congress on these abuses by
the Internal Revenue Service. We request thai an investigation
be done as to the unfair treatment of the taxpayers in this
particular program.

Congress has designed laws for the collections of
revenues for the maintenance of our government that are fair and
equally applied to all individual citizens. The Internal
Revenue Service has fashioned and applied policies and
,procedures which have completely circumvented the intent of
Congress. The Master Recording Defense Fund on the behalf of
the 1981 taxpayers submit that these practices and procedures
and policies should be held to be without basis under the
statutes and a denial of the protections guaranteed by the
Constitution of the United States.

Respectfully submitted,
PLUNKETT, COONEY, RUTT, WATTERS,

ST NCZYK & PEDERSEN, P.C.

By:________________
DAVID P. RUWART -(P19791)
PATRICK J. ALANDT (P27607)
Attorney for Petitioners
900 Marquette Building
Detroit, MI 48226
(313) 965-3900

DATED: July 3, 1986

0851M
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CERTIFICATE OF MAILING

This is to certify that a copy of the foregoing paper

was served upon William Hammack and Jacqueline Hotz by mailing

the same on July 3,, 1986 in a postage paid wrapper

addressed to them at Internal Revenue Service, District Counsel,

P.O. Box 32516, Detroit, MI 48232.

This is to further certify that the original of the

aforementioned paper was mailed to the Court on July 3

1986.

6;~v . Ruwar

Attorney

Dated: July 3, 1986
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CERTIFICATE OF MAILING

This is to certify that a copy of the foregoing paper

was served upon Beth Williams by mailing the same on

July 3 , 1986 in a postage paid wrapper addressed

to her at the Internal Revenue Service, District Counsel,

North-Atlantic Region, 100 Summer St., Boston, Massachusetts

02110.

This is to further certify that the original of the

aforementioned paper was mailed to the Court on July 3

1986.

avid P u

Attorney

Dated: July 3, 1986
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CERTIFICATE OF MAILING

This is to certify that a copy of the foregoing paper

was served upon Donald Wolfson by mailing the same on

July 3 , 1986 in a postage paid wrapper addressed to

him at 30100 Chagrin Blvd., Suite 203, Pepper Pike, OH 44124.

This is to further certify that the original of the

aforementioned paper was mailed to the Court on July 3

1986.

avid P. Ruw
Attorney

Dated: July 3, 1986
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