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PROPOSALS TO REFORM THE ESCAPE CLAUSE

THURSDAY, JULY 17, 1986

U.S. SENATE,
CoMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 9:30 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. John C. Dan-
forth presiding.

Present: Senators Danforth, Roth, Chafee, Heinz, Durenberger,
Grassley, Long, Bentsen, Moynihan, Baucus, and Mitchell.

(The press release announci?f the hearing, and the prepared
written statements of Senators Heinz and Durenberger follow:

{Presa Release No. 86-056)

SENATE FINANCE COMMITTEE SkT8 Anmglci%(x), HEARINGS ON TRADE 188UES RAISED BY

Senator Bob Packwood (R-Oregon), Chairman of the Senate Committee on Fi-
nance, announced today that the Committee will hold four additional hearing on
trade issues presented by S. 1860. These hearings will be held in SD-215 of the Dirk
sen Senate Office Building. Senator Packwood noted that the Subcommittee on
International Trade has already held five hearings (on May 13-16 and. June 17,
1986) on a number of issues presented by S. 1860 and other bills which share ita

themes.

On July 17, 1986, at 9:30 a.m., the Committee will consider ;;rg’posals to reform
the escape clause, contained in section 201 of the Trade Act of 1974. Witnesses are
asked to address s iﬁcalliy S. 2099, sponsored by Senators Roth, Wallop, and
Durenberger, as well as S. 1863, principallg' sfonsored by Senators Heinz, Baucus,
and Domenici, incorporated in S. 1860 as Title III.

On July 22, 1986 at 9:30 a.m., the Committee will take up consideration of legisla-
tion relating to Section 301 of the Trade Act of 1974, which contains presidential
authority to respond to unfair foreign trade practices. The hearing will focus pri-
marily on S, 1862 principallf sponsored by Senators Chafee and Bradley and incor-
portated in S. 1860 as Title III. The Committee is especially interested in comment
on proposals to expand the scope of foreign practices actionable under Section 801
and to mandate retaliation within set time periods,

On July 23, 1986 at 9:30 a.m., the Committee will continue consideration of a pos-
sible new round of multilateral trade negotiations. Ambassador Yeutter outlined the
Administration’s approach to such a new round in his May 14, 1986 testimony
before the Committee’s Trade Subcommittee. Witnesses at the July 23, 1988 hearing
are asked to address s?eciﬂcally the provisions of S, 1865 incorporateé in 8. 1860 as
Title IV, and 8. 1887, In particular, witnesses should include in their written state-
ments such views as they may have on the following:

U.S. negotiating objectives;

Standatill or rollback agreements and the kinds of trade actions which should be
covered in such agreements;

b llVIultilateral mechanisms addressing persistent and excessive current account im-
alances;

’l‘:-ansformation of existing quantitative restrictions into tariffs or auctioned
quotas;

Congressional procedures for the implementation of such multilateral trade agree-
ments as may be reached.
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Finally, on July 30, 1986, at 9:30 a.m., the Committee will consider proposals to
amend section 232 of the Trade Expansion Act of 1962 relating to imports which
threaten to impair the national security. S. 1871, principally sponsored by Senators
Grassley, Dixon and Dole, establishes a ninety day deadline for Presidential actions

. under section 232, and is incorporated in S. 1860 as Title X.



SENATOR JOHN HEINZ
HEARING ON PROPOSALS TO MODIFY SECTION 201 OF THE TRADE ACT OF 1974
JULY 17, 1986

OPENING STATEMENT

Mr. Chairman, I welcome this hearing today because
consideration of the problems inherent in section 501 is long
overdue. S. 1860 contains é title on this subject similar to
legislation I proposed three years ago, and 1 hope the Committee
will act favorably on it.

Before that can happen, however, we need to peel away some of
the unfortunate -- and inaccurate -- rhetoric clinging to this
issue, particularly on the questions of adjustment plans and the
role of the Executive.

First, this proposal is about adjustment, not industrial
policy. Industrial policy means government selection of "winners"
and "losers" followed by the adop;ion of policies to enforce those
gselections, It {s the government directing the market.

Adjustment is the reverse process. An'industry comes to the
government seeking help. It has identified its own problems and
wants to deal with them. That happens now under current law., What
does not happen now is the government asking the industry, in any
systematic way, what it intends to do for itself. And it has no
effective means of enforcing any commitments the industry makes.

The adjustment proposal in S, 1860 simply provides a mechanism
for those commitments to be discussed and made, with government

assistance conditioned on their implementation. It is an industry
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-- labor and management -~ process. The government does not -~ and
cannot -- direct the process or tell the industry precisely what it
must do.

There are no doubt an infinite number of ways to structure
such a process., S. 1860 strikes a balance. It preserves a
framework that allows an open, cooperative process where all
parties are working together in good faith to arrive at the best
course of action for an industry in trouble. But it also contains
protections for the government and for consumers if all parties are
not acting in good faith,

The second issue is the role of the Executive Branch in
granting relief. Contrary to popular belief, this debate is not
about Presidential discretion., 8. 1860 gives the President
authority to alter any 'aport relief recommended by the ITC, It
1imits him only by requiring him to come back to Congress if he
wants to provide substantially less relief than was recommended.

The real issue is the failure of the interagency process to
address import relief and adjustment in a creative and constructive
fashion. ITC recommendations reach the President after an
interagency process that is virtually guaranteed to produce a
least-common-~denominator political solution. If you have to
satisfy the Departments of State, Treasury, Labor, and Commerce as
well as OMB, USTR, and the Council of Economic Advisors, you are
unlikely to produce anything but political cream of wheat that
makes no economic sense. Most of the time we end up giving an
industry half a loaf that provides no effective "breathing space®

for the industry to adjust but encourages them to try anyway.
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The history of this statute is replete with exgmp}es of
inadequate relief and failure to adjust. Today we will hear from
the only success story this law has ever produced -~ Harley
Davidson -- which, not coincidentally, is the only petitioner to
receive the full relief recommended by the ITC,

An equally good e¢xample of the failure of the Cabinet review
ptocéss is the specialty steel case, where half the industry was
given effective relief and the other half was not., The entirely
predictable result was notable progress for some companies and very
little for others.

Mr..Chalrman, we need to face the fact that the government is
going to be presented with these dilemmas whether we change the law
or not. Companies will continue to define their problems in terms
of imports and will seek government help whether we want them to or
not., Like it or not, we are determining the fate of American
industries every time we employ this law. All 8§, 1860 is
suggesting is that we do it intelligently.

We need a statute that will provide assistance when injury is
suffered or threatened, but which will also insist that the
industry confront its problems directly and deal with them,
recognizing that could mean movement out of an industry just as it
could mean a restoration of competitiveness. If we do not have a
statute that emphasizes adjustment, industries will come directly
to the Congress, as the textile industry has done. And that, I am
afraid, will no more lead to intelligent adjustment than the

current interagency process does.



DOPENING STATEMENT OF SENATOR DAVE DURENBERGER

Mr. Chairman, today's hearing will consider two
fundamentally different approaches to trade policy and the role,
{f any, that the President should play in coordinating our
nation's trade policy. There aro‘many aspects of S, 1863 and
6,2099 that are compatible, But the fundamental and incompatible
Aifference between these bills is whether the President and
Conginss will cede their authority to establish a national trade
policy to the Internatinnal Trade Commission, My cosponsorship

of S, 2099 suygests that my answer to that question is No,

Thete is not a single member of this Committee who has not
heard firsthand how foreign competition is hurting our domestic
economy, We've all endured plant closings, unemployment and
bankruptcies in our states, in part as a result of increased
foreign competition. The Iron Range in my state has been in a
prolonged depression hecause of competition from abroad and the
decline in the domestic steel industry. The depression in
agriculture is traccable to protectionist policies in the
European Community and development policies of many Third World

countries,



The solutions to these problems are multifaceted. Where
foreign business competes unfairly and dumps in our market, we
have the tools in place to stop such unfair competition. And I
am pleased to note that since Clayton Yeutter became our Special
Trade Representative, we have self-ipitiated several section 301

casges,

We also need to get down in the trenches with our trading
partners and engage in tough negotfations to open up many more
foreign markets to our domestic industries. Only through the
concerted and coordinated efforts of the U.S. Trade
Representative can we ensure that barriers to American imports

are taken down and that free trade is not a one-way street,

But I am seriously concerned that {f we adopt legislation
that makes the President the rubber stamp of the International
Trade Commission in Section 201 cases, we will do serious injury
to our efforts to coordinate our trade policy and will open the

door to an all out trade war.

When we consider the issue of Presidential discretion in
Section 201 cases, we must remember we are not dealing with the
issue of unfair trade practices. We are instead dealing with
situations where the effects of foreign competition have

negatively impacted domestic inddstries, .

Durenberger
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As we all know, some of our industries have been hurt by
foreign competition because of decisions made in the United
States, Whether {t was management's refusal to invest in new and
more efficient plant and equipment; whether it was poor quality
control on the assembly lines or whether it was a matter of not
producing the products that the American consumer wanted; foreign
companies in the past 15 years have become a major competitive

factor in nearly every industry.

1 believe that any decision to protect our industries from
foceign competition should always be taken reluctantly. There is
always a price to be paid when we make such a decision, It is
nearly always the case that American consumers must pay higher
prices when we declde to restrict access to our market in order

to protect a particular industry.

And we always risk the possibility that a restriction on the
importation of a particular product will result in retaliation by
the affected country. The result, too often, is that jobs
protﬁqted in one industry are protected at the expense of jobs in

another {ndustry.

Finally, it should not go unsaid, that there are always
foreign policy implications that must be considered in
determining whether to restrict foreign access to our macrket,
Although 1 do not believe that the State Department should be
setting our international trade policy, we cannot ignore the
foreign policy and national security implications of trade
protection decisions which, on their surface, appear narrowly

defined as jobs and profits for a single industry,

For these reasons, I think it best that the President should
retain full discretion to grant or deny relief in section 201
cases. He is best equipped to assess the broad implications of
such decisions. And when we disagree with that decision, we

should retain the right to override that decision.
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Senator DanForTH. This is a hearing on section 201 and legisla-
tive proposals for improving section 201. There have been a couple
of bills that have been introduced that deal with this subject,
Senate bill 1860 and its component section, Senate bill 1863, and
then Senate bill 2099, which Senator Roth and others introduced,
both trying to deal with various aspects of section 201.

My own view of section 201 is that at the time of the shoe case
there was created a real question as to whether there was such a
thing as section 201. I think there still is. But the problem in that
case was that an industry with massive penetration—over 76-per-
cent import penetration—took its case to the International Trade
Commission, won its case, and ended up with absolutely nothing.

So the question that we attempt to raise in S. 1860 is whether
there can be some constraints on absolute Presidential discretion to
do nothing in response to a safeguard case which is successfully
prosecuted through the International Trade Commission.

We have an excellent group of witnesses today. I do want to say,
as everyone knows, the tax conference begins todai, so the attend-
ance might be a kind of a floating attendance on the part of mem-
bers of the committee.

I think Senator Moynihan has a comment that he wants to make
on an unrelated subject.

Senator MoyNi1HAN. Yes; thank you, Mr. Chairman, on an unre-
lated subject and, well, a point of personal privilege if I could.

Yesterday, we had the honor to have before us the distinguished
Commissioner of Labor Statistics who testified on the subject of
productivity and its impact on exports and imports, and the gener-
al direction of those matters in recent years.

I asked a question of Dr. Norwood about the fact that our nation-
al statistics showed that median family income in our country has
been flat for 16 years. And there cannot have been a 16-year period
in our history in which this was so. And what did the Bureau think
of that matter. And Dr. Norwood, to my disappointment, responded
that, oh, yes, she had read that article in the New York Times.
Indeed, there was an article in the Sunday New York Times, a
good one, by Mr. Stephen Greenhouse. But the matter I brought up
was, I said to her at the time, on page 260 of the Economic Report
of the President, the standard data of the Council of Economic Ad-
visers from the Bureau of Labor Statistics.

It ha gens that the Bureau of Labor Statistics was established in
1886, if I recall, for the specific purpose of drawing up the city
workers’ family budget. It was the hope of workinf peoK e in those
days that if the Government would declare what it took to raise a
family in the city you could bargain for wages against that amount.
. And in a century it seems that BLS could care less what people’s
incomes were.

Dr. Norwood said that the subject need to be disaggregated, that
family composition had changed. She said this, she said that. She
said the Bureau knew nothinf and could care less.

Mr. Chairman, I wonder If we might not consider having Dr.
Norwood back after she has had a chance to rethink this matter,
and tell us what has happened to family wages, which is what we
are again talking about when we talk about employment, and
income, and imports.
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Senator DANFORTH. Well, that was a full committee hearing that
was organized by the chairman of the committee. I would suggest
that you bring that up with Senator Packwood.

Senator MoyNIHAN. Which I will do, but I did want the occasion
of mentioning it here.

Could I just say also, Mr. Chairman, that you were characteristi-
cally modest on S. 1860 on the question of as to what is your legis-
lation and I will be privileged of cosponsoring it with you.
bi 1?enator DanForTH. The Danforth-Moynihan and many others

ill.

Senator MoYNIHAN. Many others.

Senator DANFORTH. Senator Heinz, do you have a comment?

Senator HEiNz. Mr. Chairman, I have a statement I would like to
put in the record in its entirety if I may. : )

Senator DANFoRTH. Without objection. ‘

Senator HEINz. And I just want to make an observation before
we hear our first witness. ‘

Today, your hearing is on section 201, and S. 1860, which you
and others, including myself, “ave introduced, contains a provision
on section 201 that I understand the administration is going to
ob{'ec,t to because they consider it some kind of industrial policy.

think that is a gross mischaracterization unless every action
the administration takes in the tax and economic field is also to be
considered industrial policy. :

What I think our provision is about is not about picking winners
and losers. That is industrial policy. Qur provision is about adjust-
ment, which means an industry trying to help itself. Industries
come to the Government all the time. They come to this committee
to ask for tax breaks. They go down to the executive branch to ask
for “import relief. All we do in S. 1860—in your bill, Mr. Chair-
man—is to say, if you are going to come to the Government and
ask for something the Government does grant—various kinds of
import relief—we want you to try to help yourself as well, and
come at us with an adjustment plan. ‘

Whatever industrial policy is, this is the opposite. If industrial
policy is picking winners and losers, this is saying, help yourself if
you are going to come to the Government to petition for something
it is your right to petition for. .

And the main thing about S. 1860 is that it i)rovides a process by
which those kinds of issues can be openly explored, by which com-
trpi:}r:xents can be made, and by which they can be held to in good

aith.

- A second issue I think that is going to be a part of this debate is

Executive discretion and the role of the executive branch in grant-
ing relief. Contrary to J)opular belief, in fact, what is in S, 1860 is
really not about Presidential discretion. S. 1860 retains Presiden-
tial discretion. The President has the authority under our bill to
alter any import relief recommended by the International Trade
Commission,

The only limitation upon him is if he alters it in a way that re-
sults in substantially less relief than was recommended, and if
there is an agreement by the industry to adjust, to bootstrap itself,
then %he President has to submit that to the Congress for its ap-
proval. '
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In my view, 'the real issue here is dealing with the current proc-
ess that now exists in 201. I refer to the interagency process where
State, Treasury, Labor, Commerce, OMB, USTR, the Council of
Economic Advisers all have their bite at the aale of import relief
recommended by the U.S. International Trade Commission. And b
the time the %‘pple gets to the President’s desk there is nothing left
of it except a few pieces of skin and a few seeds.

I don’t think it is any unusual turn of events that the two indus-
tries that have, in fact, received full ITC relief have been success
stories.

The first example is Harley Davidson which made histox?rTléy ac-
tually getting the President to grant the import relief the rec-
ommended. And it is a success stor{.

The second, ironically, is the half of the specialty steel indust
that got the full import relief that was recommended by the ITC.
The other half of the specialty steel industry did not. While both
halves are now under the President’s steel Erogram, the half that
did not get full relief, that got the diminishing tariff, is the part
that is having the greatest difficulty sta{‘in competitive. Imports
in those products have risen steadily. I think if we ever wanted a
test case, an example of what works and does not work, we should
be indebted to the administration because they have in the special-
ty steel decision 3 years ago given us the perfect laboratory. The
results are in and they are clear.

I hope that our witnesses will take a very hard look at the labo-
ratory and not talk just from economic the“,qry.‘ibecause we can do
better than that. We can deal with economic reality.

So, Mr. Chairman, I welcome these hearings. I commend you for
pressing for them and I look forward to hearing from our wit-
nesses.

Senator DANFORTH. Senator Baucus.

Senator Baucus. Thank you, Mr. Chairman.

The point here, very simFly, is that section 201—the esca
clause—is not working. We all know of several instances when the
ITC has ruled unanimously to grant relief to a certain industry—
copper, for example, or shoes. And the President, unfortunately,
utilizing his full discretion under the escape clause, virtually
thumbed hig nose at the ITC.

We have a problem. The question is, What do we do about it?

The whole point of the bill we are considering today is to trg to
correct that problem; to try to find a way to induce the President
* to more closely follow the recommendations of the International
Trade Commission.

There probably are legitimate questions that can be raised about
some provisions of this bill. I think it is probably true that this bill
.. goes-a long-way—perhaps too far—in curbing Presidential discre-
tion. After all, the President is the chief architect, under article 2
of the Constitution, of foreign policy. He has the right to take for-
eign policy considerations in view when trying to decide whether or
not this country should take action against some other country.

I hope that, when the hearing is concluded, we are able to re-
solve some of these conflicts a little bit more judiciously. I ho?e
that supporters and opponents of this bill, do nhot dig their heels in
too much, but, rather, try to find a compromise that makes sense
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so that the escape clause will work much better than it has been
working in the past. }

Mr. Chairman, I think this is a good opportunity to approach
this issue with good faith and a very judicious attitude so that we
find a common solution.

Senator DANFORTH. Senator Grassley.

Senator GrAssLEY. Mr. Chairman, considering the legitimacy as
Senator Baucus did of the foreign g?liclzg' decisions of the President,
the fact is for too many decades the President has had too much
discretion. And those foreign policy considerations and other na-
tional interest have been so paramount that the United States has
developed a reputation of a paper tiger in our international trade
negotiations.

e have, in fact, cried wolf too many times, and it is all in the
vein that the President has considered—and I shouldn’t say this
President, but the Presidency, generally—has considered foreign
policy issues to the point that it has deteriorated our economy so
that the rehabilitation of the domestic economy has now weakened
America’s leadership in foreign affairs.

And to recapture that leadership, it is very necessary that our
economic base be rebuilt. And so whereas the goal of the President,
and the Presidency generally, to give foreign policy consideration
undue consideration in the past, as legitimate as that might have
been at the time, there have been a fallout detrimental to the long-
term national interest of-this country, and it has weakened our po-
sition in bargaining. And I hope that we have turned the corner
where there is a concensus now that we have to be much more
“hardnosed in our approach, both bilaterally, multilaterally, and
then through the international organizations. And I think that the
only way we need to protect, I think what we have to do to protect
ourselves from the trend continuing, but also to reverse past policy
that has deteriorated our position is to narrow the President’s dis-
cretion in the future. Not exclude foreign policy considerations, but
narrow the President’s discretion in their consideration.

Senator DANFORTH. Senator Mitchell.

Senator MrrcHELL. Thank you, Mr. Chairman.

Throughout our history, the United States has supported free
and fair trade with foreign competitors. Because of this our Nation
always has been hesitant to restrict imports. However, we have rec-
ognized that American firms are occasionally so seriously injured
by rapid and dramatic import surges that they require temporary

" assistance to adjust to a new competitive situation.

This concept of temporary relief is so basic to our concept of free
trade that it was incorporated as article 19 of the General Agree-
11%971;1; on Tariffs, and Trade and in section 201 of our Trade Act of

When properly administered by the executive branch, section 201
has proven to be an effective mechanism to provide Americaft in-
dustry with the breathing space it occasionally needs to adjust to
foreign competition.

Unfortunately, this administration has not considered it neces-
sary to enforce section 201, Occasionally, politicallt{eopportune deci-
sions have been made, but the President has too often ignored clear
findings of injury under section 201. In particular, the decisions of
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the President in the copper and nonrubber footwear cases have
convinced many Members of Congress that section 201 is an irrele-
vant part of our trade laws under this administration. That is the
reason this bill is before the committee today. And I am pleased to
be a cosponsor of le%i:lation to restore the escape clause.

By encouraging beleaguered industries to development adjust-
ment plans, this legislation would restore the original §urpose of
section 201: to help American industries adjust to rapid increases
in import competition,

By limiting Presidential discretion in cases where the ITC has
approved an adjustment plan, it insures fair treatment for all
American firms. And by increasing the number of possible reme-
dies available to the President, it actually decreases reliance on
direct import restrictions. In all of these ways, S. 1863 makes sec-
tion 201 more compatible with the principles of free trade for
which this country has always stood.

I encourage my colleagues to join me in supporting this impor-
tant free and fair trade legislation.

Thank you, Mr. Chairman,

Senator DANFORTH. Senator Bentsen, do you have a statement?

Senator BENTSEN. No. Thank you, Mr. Chairman.

Senator DANFORTH. We are pleased to have Senator Evans with
us this morning. Senator Evans.

STATEMENT OF HON. DANIEL J. EVANS, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator Evans. Thank you, Mr. Chairman.

I am pleased to be here to testify before this committee and ap-
proach this not on‘l}' from a philmoyl)‘hical feeling about internation-
al trade and the U.S. position in the world market, but also as a
former chief executive who has some considerable concern about
this legislation and what it would do to the discretion of a chief ex-
ecutive in matters which clea:‘liy are of critical importance to him.

Mr. Chairman, the proposed change of section 201, or escape
clause authority, is one of the most important provisions of this
omnibus trade bill or perhaps any trade bill. .

Mr. Chairman, I oppose the pro changes to sections 201
through 203 in title 111 of S. 1860, I believe they are unnecessary.
They unduly limit the discretion bf the President. 'I'he? will ulti-

;nately do more harm than good to the trade interests of this coun-

ry.

Ideally, I think the status quo is preferable to any pro bill
in Congress todas'. But I recognize that this provision will be the
subject of much debate over the next few months and some legisla-
tion may emerge.

For that reason, I would prefer the approach in the bill drafted
by Senator Roth, S. 2099, and cosponsored by Senators Duren-
?ﬁrgebr‘ l:i.nd Wallop. I would like to be added today as a cosponsor to

at bill. : *

Let me begin by saying that section 201 has worked. The criti-
cism of the statute has focused on the President’s decision not to
grant import relief in a few limited cases, mainly, footwear and
copper. But the record shows that this administration has granted
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import relief in four out of six cases in which the ITC has recom-
mended such relief to the President. Since 1979, over two adminis-
trations, the relief percentage has been 8 out of 11, and that is not
a poor ratio of success.

he recent decision of the President to impose a 35-percent tariff
on red cedar shake and shingle imports from Canada has shown
the sensitive nature of these questions.

The quick response announced by Canada on books, computer
parts, and Christmas trees clearly showed that retaliation is immi-
nent and real from our trading partners.

Could anyone on this committee foresee as little as 10 months
ago, when the shake and shingle association from my State filed a
gztition for import relief with the ITC, that this product would

come the hottest issue in United States-Canada trade relations?
Probably not. I certainly could not.

The scope of an ITC investigation is narrow. The statute limits
its parameters to factors such as whether imports are increasing,
whether the domestic industry has been injured, and whether im-
ports have been the substantial cause of suc injurK.

The ITC cannot and does not consider how the import relief
would affect the welfare of the ultimate American consumer, in-
creased cost to downstream industries, and our foreign policy inter-
ests. Only the President is able to consider such factors.

Mr. Chairman, import relief under section 202 is meant to be
temporary and digressive. Article 19 of the GATT was meant to au-
g\orize protective actions that are limited in application and dura-

ion.

Facilitating the adjustment of the industry to be able to compete
more effectively in international markets is a key goal. The statute
is not meant to be a broad umbrella under which government, in-
dustry and labor can enter into extensive planning and consulta-
tion arrangements to become more corapetitive.

If Congress is serious about such a concept, it should be done
elsewhere in a broader policy context, not under a section of GATT
that is meant to be an escape from normal practice.

As a former chief executive, Mr. Chairman, I believe quite
strong}f' that the President should have adequate discretion in
these decisions. The President’s hands should not be tied in these
sensitive trade matters that often have broad impact.

The ITC's role is and should be limited to that of analyzing inter-
national trade flows, their impact. on our domestic industries, and
providing such information and recommendations to the President,
as well as to the Congress. It should not engage in broad, policy-
making functions, ,

Mr. Chairman, let me just read a brief paragraph from remarks
l()_% Paula Stern, the chairwoman of the U.S. International Trade

mmission.

She said:

Our role is limited to determining whether or not the petitioning industry meets
the statute’s injury standard, and then if it does, crafting a measure that would
remedy that injury. ‘ .

We do not consider such factors as the cost of import restrictions to consumers or

to other domestic industries, the possibilities of retaliation, or foreign policy conse-
quences.
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To eliminate the President’s discretion implies that such concerns should not be
counted in import relief decisions.

And I think that patently and on the face of it makes this bad
legislation. ,

e ITC should be responsivesto interests and requests of Con-
gress, especially of the committees like this with jurisdiction over
trade and tariff issues. You have jurisdiction over the ITC’s budget
and confirmation of its commissioners. But the ITC's primary re-
sponsibility in section 201 petitions is to make its recommendations
to the President, not to the Congress.

As a former governor, I believe 1 know something about inde-
pendent commissions. And I have suffered a good deal from time to
time with independent commissions which I appointed. In fact, on
a number 'of occasions I had appointed all members of an independ-
ent commission and then sought some change in policy that I
thoufht was important, only to have that independent commission
total ﬁ for anKthing I chose to do.

Although the President is elected by a popular majority, it may
take time for him to appoint people who share his economic beliefs.
It is quite conceivable that a future Presidential election would be
fought on the basis of trade policy, international trade policy.

A President might very well be elected who had significantly dif-
ferent views than the on trade matters, and would carry into
office those views with perhaps an overwhelming support of the
American electorate.

But the six commissioners of the ITC serve for 9-year terms if
they serve their full term. Some are appointed to fill unexpired
terms, of course, and no more than three members can be of the
same political party. .

The facts are that it would take all of the President’s first term
to aﬂpoint, conceivably, a majority of the members of the ITC, and
to change policies that otherwise might be in direct conflict with
the President popularly elected and elected precisely on the trade
issues which he could not then carry out if this act were to be

The ITC is meant to be bipartisan. But the turnover of commis-
sioners may be very slow in the early years of an administration,
whether Democratic or Republican.

The administration may have to consider controversial section
201 recommendations early in its term. All the more reason not to
tie the President’s hand by requiring him to impose the ITC-recom-
mended tariffs or quotas, or something substantially equivalent.

In sum, Mr. Chairman, I believe that title 111 of S. 1860 is un-
necessary and will prove counterproductive to U.S. trade interests.

This is especially true as we are entering a new round of multi-
lateral trade negotiations. This is not a trade enhancement, as
sponsors of this title allege, but instead trade contraction.

If the Congress does decide to change our escape clause legisla-
tion, let’s take the more moderate course of action in S. 2099, such
as tightening the requirements for submission of adjustment plans,
better monitoring of actual adjustment measures by the adminis-
tration, and provision of antitrust relief as a means of relief from
import competition. But I am afraid, Mr. Chairman, if we were to
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adopt S. 1860 we would simply be jumping off our ship into un-
known and stormy waters.

We ought to always remember that while we seek relief on occa-
sion for embattled domestic industries there is always a cost to
trade restriction. That cost is primarily to consumers. And I think
we, as representatives of consumers, as well as businesses and in-
dustries and job holders in this country, owe it to those consumers
to be candid in letting them know that as we undertake to restrict
international trade and to contract the international markets there
is going to be a cost to them, just as there was in the voluntary
restrictions on automobile imports where the cost over a several
year period was estimated to be $5 billion, all borne by U.S. con-
sumers.

Our actions internationally should expand the global market, not
contract it. It is better, Mr. Chairman, to have even a somewhat
smaller share of a booming and expanding world market than a
large share of world poverty.

Thank you.

Senator DANFORTH. Thank you, Senator Evans.

[The prepared written statement of Senator Evans follows:]

Gadn .
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Senator DANFORTH. Your position, as I understand it, is that the
President’s discretion should be absolute, and that he should retain
the option of taking no action of any kind in response to a success-
ful case before the ITC.

Senator Evans. I believe so. But I also believe that the experi-
ence and the record, if it is looked at in its entirety, shows both
this President and his predecessors have acted in a very substan-
tial percentage of the cases in line, or generally in line with the
ITC’s recommendation.

But let me reiterate what Miss Stern said. The ITC only takes
into account whether the petitioning industry is hurt.

We do not consider very, very important factors which the President only can con-
sider: the cost of import restrictions to consumers, the cost of import restrictions to

other domestic industries, and the possibility of retaliation by other nations, and the
foreign policy consequences.

And, yes, Mr. Chairman, I think those are sufficiently large ele-
ments, along with the harm to the particular industry involved,
that the President ought to be given that discretion. Indeed, I do.

Senator DANFORTH. Any questions for Senator Evans?

Senator Rotx. Mr. Chairman, I regret that I arrived late and did
not have the opportunity to make an opening statement. But I do
want to take this opportunity to congratulate Senator Evans for
what I consider a very insightful perceptive statement.

Part of my concern, Senator Evans, is that many people are con-
fusing injury under 201 as being unfair injury, and would react ac-
cordingly, when, in fact, this is fair competition. Now that does not
mean that we don’t have a problem and shouldn’t meet that chal-
lenge, because we should. I think it is one of the most important
- problems we face. But I want to express my appreciation for your
being here today, for your cosponsorship of legislation which I
think better meets the need of international competitiveness and
opening up of opportunities rather than the negative approach. So
we look forward to working with you.

And I would ask that the full statement of analysis of legislative
proposals which you made reference to, by Paula Stern, be included
in the record and my opening statement on my piece of legislation
be placed into the record.

Senator DaNrForTH. Without objection,

[The analysis of legislative proposals to change section 201 and
Senator Roth’s statement in the Congressional Record, February
25, 1986 follows:]
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INTRODUCTION

The economic hardggip created by our. foreign trade deficit
has forced a critical assessment of U.S. trade policy. As a
rasult, as a recent news report noted, the introduction ot‘
comprehensive trade law reform bills in Congress has become a
cottage industry.

Not surprisingly, nearly every significant piece of
legislation would amend section 201 of the Trade Act of 1974.
As you may know, under this statute a domestic industry, with a
recommendation from the U.S. International Trade Commission and
action by the President, can obtain temporary import relief.
This statute is also called the escape clause, because it
allows the U.S. to escape from its obligations to its trading
partners not to impose new restrictions on imports.

The suggested changes to section 201 range from minor
reforms to some imaginative proposals that would require more
fundamental changes. I would like to offer you some of my
views on many of these changes. Before doing that, I will
outline the current procedures followed in section 201
investigations and discuss the reasons for the interest in
reforming the escape clause. ‘

I speak with much expsrience with section 201. I have
served on the Commission since 1978, and I have participated in
23 of the 60 cases that have been filed under section 201 since
its enactment in 1974. Not only have I witnessed a long parade
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of industries sesking help in dealing with foreign competition,
but I have worked first~hand on the issues that are at the
center of the conéressional debate.

Section 201

Let me review very briefly the steps involved in a section
201 case. The first step is to determine whether or not the
petitioning industry is injured. Once the domestic industry is
defined, three criteria must be met in the injury phase of an
investigation. First, imports must be increasing; second, the
industry must be experiencing serious injury:; third, increased
imports must be a substantial cause of the serious injury. A
substantial cause is defined as one that is no less than any
other cause.

If those conditions are met and the Commission finds in
the affirmative, the remedy phase of the investigation begins.
Basically, the Commission has a choice of import relief, in the
form of quotas or tariffs, or trade adjustment assistance.

After the Commission makes it recommendation, the President has

" 60 days to accept, reject, or modify the ITC's recommendation

based on considerations of the "national economic interest."
Note that there are no allegations of unfair trade
practices. BSection 201 is strictly a "fair trade" statute.
Por that reason there are several differences between section
201 and the principal vehicles for adére-ninq unfairly traded
imports, namely the antidumping and countervailing duty lavs.
The injury and causation standards ars more difficult to meet
under section 201, and relief is at the discretion of the
President. These differences reflect an important distinction
2
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in the manner in which fair and unfair trade complaints are
handled under current law, and one that should be remembered
when evaluating proposals for change.

Most of the changes that I will be addressing can be found
in 8.1860, the bipartisan Senate bill introduced by Senators
Danforth and Moynihan; H.R. 4750, the House Ways and Means
Committee's bill, and H.R.3777, the House Energy and Commerce
Committee bill. Although there are many other proposals to
amend the trade laws these three bill have received the nost
attention.

Most proposals to modify section 201 attempt to address
one of two objectives. First, many are intended to make import
relief under section 201 easier for domestic industry to
obtain. Second, many seek to improve the effectiveness of
import relief in helping' industries adjust to international
competition. L.t‘l‘ slaborate on th;ﬁo two points.

ng Import ie -] a

1s import relief too difficult for domestic industries to
obtain under section 201? Undoubtedly, this porcoption'il
based largely on the outcome of the nonrubber footwear case.
The overall record of domestic industry is better than this
experience would indicate. 0f the 39 cases under section 201,
14 resulted in some form of import ralief, and an additional
six resulted in adjustment a-si-tunc; for the petitioning
industry.

Of course, there can be no "right" or "wrong" figure, no a
priori expectation on the success rate for petitioners under
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section 201. But these figures may give a better indication of
the utility of section 201 for U.S8. businesses overall.

Two types of changes have been advanced to make section 201
more accessible for domestic industries. First, the standard
used by the ITC would bes lowered to improve the chances of an
industry's securing a remedy recommendation from the
Commission. Second, the President's discretion to accept,
reject, or modify the ITC's remedy recommendation would be
limited or rewoved.

Changes in the Injury Standard

Although the injury test is higher under section 201 than
in other trade remedy statutes, I don't believe that it has
been a significant barrier to many industries. 0Of the %9
completed section 201 cases, the Commission has found that the
petitioner met the injury test 33 times, or in Z6% of the
cases. This success rate for domestic industries probably does
not deter many filings.

Nonetheless, some proposals would make this standard
easier to meet. For example, H.R. 3777 would drop
*gignificant” from the standard, so that imports would only
have to be a cause of serious injury. While this has boon.
proposed in part to deal with the proplem of recessions as a
cause of injury, it has rnnitioation; beyond this issue. In
effect, relief would be given to an industry, with the
consequelit effects on consumers and downstream industries, even
as more serious problems for the industry go unattended. The
extraordinary relief provided under section 201 should be

4
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reserved only for those industries for whom imports are the
most serious cause of injury.

Presidential Discretion

A common element in almost all comprehensive trade law
reform bills is a change in the discretion the President now
has_to reject or modify the ITC's remedy recommendation. In
its extreme form, such proposals would require the President to
take the Commission's remedy. Another option would take this
discretion away from the President and delsgate it to the U.§
Trade Representative. Other alternatives would link the
discretion to the acceptance by the petitioning industry of an
adjustment plan. For example, 8. 1860 would allow the
President to modify significantly or reject an ITC remedy ’
accompanied by an adjustment plan only with approval of the
Congress.

These proposals have gained support largely because of the
President's rejection of the ITC recommendation of global
quotas in the nonrubber footwear case in 1985. For many, it
was unthinkable that relief could be denied an industry facing
import penetration rates as high as 77 pore.ht.

A review of a few statistics indicates that the record is
a little better than the footwear example might indicate.
Recall that there have been 33 affirmative findings by the
Cozmission. In three cases, the r-noay recommendation was for
adjustment assistance only.b Thus, the ITC has recommended
import relief in the remaining 30 cases. The president has
provided relief in 13 of these cases. The more recent record
is even more promising for domestic industries. Going back to

5
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1979, relief has been granted in eight of the last 11 cases in
which the Commission has recommended import relief.

Even if the frequency of relief is better than one might
expect, the current law is still subject to criticism. Some
contend that it is not the frequency of relief that is the
problem, but that relief has been given for political purposes,
leaving less politically powerful industries without an
effective remedy. Others will argue that when relief has been
given it has been inadequate to serve the purpose of giving the
industry a breathing space. Finally, others will contend that
the statute, by requiring the President to make a highly
visible decision to take action against imports, unnecessarily
raises the stakes involved in the decision and involves many
foreign policy and diplomatic pressures. All of these
arguments are used to justify limiting the President's role in
section 201 cases.

These changes may be due to a misunderstanding of current
law. Some believe the purpose of the law is not being served
if an ITC recommendation for relief is rejected by the
President. But in fact the ITC does not actually "recommend"
that the President impose import restrictions. oOur role is
limited to determining whether or not the petitioning industry
meets the statute's injury standard apd then, if it does,
crafting a measure that would remedy ;hat injury. We do not
consider such factors as the cost of import restrictions to
consuners or other domestic industries, gh‘ possibilities of

retaliation, or foreign policy consequences. To eliminate the
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President's discretion implies that such concerns should not
count in import relief decisions.

Such arguments should be rejected. Current policy
restricts automatic relief to those situations in which unfair
trade practices, based on definitions included in international
agreements, are found. Section 201 casés are often broad in
scope, affecting large amounts of trade and covering imports
from many countries. Naturally, such cases can raise sensitive
policy questions that should be resolved in the executive
branch.

These same concerns apply to proposals that limit the
President's discretion only when industry adjustment plans are
approved by the ITC. As I will discuss shortly, a more
explicit approach to adjustment is-useful, but this concept
should not be linked to Presidential discrsetion under section
201. Even the most successful adjustment plan could still be
costly for the economy and could invite retaliation.

The proposals to shift the decision-making responsibility
to the USTR are much less drastic. They retain the flexibility
necessary to assess the economy-wide impacts of import rolict.
Also, in loi;‘:;~;ho cases involving smaller import volumes
from relatively few countries, such a change may *depoliticize"
the import relief decision somewhat. , But no one should expect

' signiticantly different results from ‘such an arrangement.

After all, the USTR works in the Executive Office of the
President, and he/she is unlikely to take any action with which
the President would disagree. My reservation about these
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prc;poul- is based on the ability of the USTR to evaluate the
non-trade factors involved in import relief decisions.
Improving the Effectiveness of Import Relief

A separate set of issues relates to improving section 201
relief so that it better serves the purpose ot,tacilitating
adjustment. Many criticisms are leveled against import
relief. There are few examples of industries that have
constructively used import relief to become more competitive.
Rather than using import relief to complement business
strategies to become more competitive, industries have used
protection as a substitute for meaningful strategies. The
large number of industries that have filed for relief more than
once supports ghi- argument. A related argument is that import
relief alone is insufficient to address all of the problems
confronting declining industries, and that additional remedies
are necessary.

Among the proposals designed to improve the effectivenass
of import relief are the incorporation of adjustment plans as
part of the remedy recommendation, the expansion of remedies
available to the President, and the auctioning of quota
rights.

Adjustment Plans

There are several variations on proposals to incorporate
adjustment features into section 201.° Most proposals involve
the creation of councils, which would include representatives
of management, labor, government, and affected communities,
that would agree on a set of measures designed to aid the

64-483 0 - 86 -~ 2




30

adjustment of the firms, workers, and communities. In most
cases, the ITC would have to approve these plans when it voted
on a remedy.

Some would make adjustment plans mandatory, and would
condition import relief on the acceptance of an adjustment
plan. Other proposals would make this an option under section
201, offering to limit Presidential discretion whenever import
relief is accompanied by an ;djuntnone plan.

I would like to make several general comments on these
proposals., First, the debate on adjustment plans is a very
constructive development in import relief policy. It should
not become bogged down in t;itt arguments over industrial
policy and government plinning. The question is not over
government intervention--the decision to impose import reliet
has already determined that issue. The real issue is whether
import relief could more effectively serve the goal of
industrial adjustment if it were conditioned on certain steps
taken by the industry. i

Second, whatever adjustment mechanism is adopted, it
should probably not be an option to be elected by the
petitioning industry. Both 8. 1860, as well as an earlier
version of the Ways and Means bill, would oreate this option,
and would entice industries to take gpat route by removing the
President's discretion if the adjustment plan is approvod by
the ITC. This may be too high a price to pay to encourage
adjustment under section 201. It would create incentives tdz
electing this second option that have nothing to do Jith the
need for explicit adjustment strategies. For example, this

) 9
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option might be chosen by those industries seeking relief that
would be very costly or would provoke retaliation by our
trading partners. Adjustment is an objective of section 201 as
written in the 1974 Act, and should be retained and enhanced
vhenever import relief is granted.

Third, while the concept is appealing, the councils or
boarde created by these bills as forums to negotiate industry
adjustment plans represent -an untried approach. How easy will
it be for these boards to reach an agreement in a relatively
short time frame? Some of the most divisive labor-management
disputes in recent years have involved disputes over
concessions. With concessions from management and government
also involved, the new boards could be even more troublesome.
Also, not all firms, unions, or communities can be represented
on these boards. Can the representatives for these groups
effectively deliver on promises made on behalf of those not
represented on the board? Also, to ehc.cxtont the boards
represent current participants in the industry, its
recommendations might be biased toward maintaining the status
quo (through such measures as reinvestment of profits) when a
gradual exit from the industry might be the more appropriate
strategy.

Pourth, careful attention should be given to the role for
the ITC in this process. For oxanplc: some proposals would
have the Commission vote to approve or disapprove adjustaent
plans, with Presidential discretion limited when an import
relief recommendation is accompanied by an adjustment plan. I
would be uncomfortable with such a new role for the ITC. OVory

10
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significant policy consequences would ride the the ITC's

vote. Such pressures night test the independence and
cbjectivity of the Cozmission. On the other hand, the
commission can contribute by conducting more analysis of
adjustment measures and by monitoring the industry atter ralief
has been given.

There is a way to incorporate adjustment more explicitly
in section 201 that would involve a more incremental change in
the law. This is similar to the process outlined in Senator
Roth's bill, 8. 2099. This process builds on curr&nt law.
Pirst, the petitioner would be required to include Additiénal
information in the petition. An analysis of additional causes
of injury would be required, along with a more detailed
strategy for adjusting to import competition. This would
involve a more realistic discussion of measures to be taken to
improve competitiveness, along with an explanation of why these
measures could not be undertaken without import relief.
Petitioners should also be forced to consider to what extent
capacity and employment levels would have to bs reduced to
adjust to imports, and what use the industry might make of
trade adjustment assistance. Together, these chanqon would
force petitioners to be more realistic in their appropriate
strategy to compete with imports. )

Next, the Commission would be foquircd to conduct i nore
extensive causation analysis, rather than just deteramining
vhether or not increased imports were a substantial cause of
serious injury. This kind of analysis would help focus on
areas that could subject to conditions if import relief is

11
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granted. The Commission would also be required to evaluate an

“industry's adjustment plan in its report to the President if it

finds that the petitioner meets the injury test.

Finally, the Prasident (or the USTR) would take the
analysis provided by the Commission and, after consultation
with the affected parties, construct conditions for providing
import relief. Perhaps at this stage the industry councils
could be u-od_in an advisory capacity. Finally, the Commission
should conduct annual reviews of the adjustment measures
undertaken by the protocﬁod industries. Many of th.-"tcaturos
can be found in H.R. 4780.

Bprov Remedies Under Sect 0

There is a growing awareness of the inadequacy of import
relief as the answer to the multi~-faceted problems of
declining industries. One additional remedy that has attracted
much Congressional support is antitrust relief. This is
included in 8§ 1860 and in 8. 2161, the administration's
antitrust proposal.

In general, this could significantly improve section 201.
Antitrust relief may offer companies an opportunity to improve
competitiveness through cost-reducing mergers, acquisitions,
and joint ventures. However, antitrust relief need not be
norolyvan alternative to import relief. Rather antitrust
relief could be combined with import relief to help industries
faced with overcapacity to adjust to stiff import competition.
The Japanese, wvho have had much more success in shifting out of
declining industries than we have, have used recession cartels
based on this concept.

12
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A second proposal would also change the President's remedy
options by giving the President the authority to negotiate
production agreements with supplying countries. 5.1860
contains this proposal. This proposal results from the section
201 case on copper. In that case, the Commission reached a
unanimous injury determination, but the remedies available
under the statute were not appropriate for copper, a product
that trades in world commodity markets. A quota or a tariff on
copper would have created a two-tiered price system, with the
U.8. price set higher than the world price. This would have
hurt U.8. copper fabricators, whose raw material costs would
have risen, and ultimately the U.S. copper industry. A cutback
in production by the supplying countries would not have created
this two-tiered system and it would have qivih U.8. copper
produéorl relief through higher prices. But this was not a
rcnodi the Commission could propose. The President ultimately
rojocﬁcd any import relief for the industry.

While this proposal might have been appropriate in the
copper case, I belisve that it could be abused in other
situations. Production agreements in other industries could
cartelize markets and frustrate, rather than promote,
adjustment. Perhaps this option should be left as a last
resort, to be used only if other :org’ of import relief are
inadequate. ‘

Finally, I would like to comment on a change proposed in
8.1860, which would require the Commission to recommend import
relief in all cases in which the injury test is met. More
specifically, the amendment would deny the Commission the

13
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option to recommend adjustment assistance only. This change
would be a serious mistake. One must keép in mind that the
' statute's purpose is to facilitate adjustment, and there is no
guarantee that import restrictions will do that in every case.

In two recent cases, canned tuna in 1984 and wood shakes
and shingles this year, I found it necessary to recommend
adjustment assistance only. The best example can be found in
the wood shakes and shingles case, in which the charactorilticsv
ot éhat market inhibit the effectiveness of the duty sought by
the industry, recommended by the Commission majority, and
granted by the President. 1In that case, I found that the U.S.
producers would not be able to retain the benetfits of higher
prices and, because the product is price-sensitive, demand
would fall off significantly. Eliniﬁaeing the adjustment
assistance option for the Commission would shift the statute
away from its adjustment function and make it more of a
short-term protectionist device.
Auctioning Quota Rights

The Commission's remedy recommendation in the 1985 section
201 case on footwear has triggered a major debate on auctioning
quota rights. Largely because the appreciation of the dollar
negated the benefits of higher tariffs, many domestic
industries prefer quotas as a means of import relief. But with
their incresased use, we have also boébno more aware of the
drawbacks of quotas. Auctioning quota rights is one way of
correcting some of these deticiencies.

First, auctioned quotas would minimize the cost of relief
to the econemy by transferring the quota rents from the torciqn'
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producers to the U.S. Treasury. 1In many instances foreign
suppliers have become unintended beneficiaries of quotas as
they reap additional profits that result from the higher prices
induced by quotas. By auctioning the quota rights, we would
more effectively target the benefits of import relief to the
domestic industry while raising funds that could be used to pay
for the administration of the quota or even to finance
adjustment plans for protected domestic industries.

Second, auctioned quotas are more transparent than
traditional quotas. The complexity of quantitative rastraints
can hide their costs to both government officials and
consumers, which in turn can encourage their perpetuation.

Auctioning is also a more predictable and flexible system
of administering quots programs. Under a quota system which
lacks a predictable allocation method, importers never know how
much they can ship without exceeding the quota ceiling. They
may ship too much and have shipments blocked by Customs and
trapped in bonded warehouses. Under an auction quota systenm,
rights are more efficiently and flexibly allocated to more
competitive firms who most want the rights.

Thus, I strongly support those proposals that would
encourage the use of auctioning under section 201. I
recognize, however, that as with any policy innovation, we are
dealing with an untried concept. San; experimentation or
phase-in -iy be appropriate to determine the best way of
administering an auction systen.
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By Mr. ROTH (for hlmnl!. Mr.
wau.or. and  Mr.

8 :m A blu to amend section 201
of the Trade Act of 1974; to the Com-
mittee on Finance.

BIC1IOR 300 LEGIALATION
@ Mr, ROTH. Mr. President, 1 rise to
introduce 8 bill on behall of mysell
and my colleagues Senstors WalLop
and Donrxsenorx w amend section
201 of the Trade Act of 1974,

1 offer this legislation Lecause I am
increastngly toncerned that the irade
debate on coplwl HIll has entered &
new, and more dangerous phase, §
:e(er Lo the lronlnl undency 1o blur

our

and policles on fsir and unfair trade.
More and more, we see not only &
tough and sggreesive posture by the
Congress on unfelr trade, but also &
tough and sggressive stance on fair
trade as well.

Make no mistake, I have no qumel
with 8 tough stand on unfair ¢
But a8 far a3 | am concerned, w
ness on falr tnae is nynonymoun th

surest way lo ucrulec our luuxn m
nomie pi r

This tendency to blur falr and unfalr
trade is now evident in me debate on
reform of 0.8, trade law,

Some In the Senate ue presaing the
view that it is not eno\uh to tighten
up the trade statutes that deal with
unfaie m'deolhole thmmlde for

tlon, sction agalnst tmports which in-

fringe US. tntellectual nropeﬂy rights broader
Trade Act of

and section 301 of the

Senate

mu:h spproach (o falr trade, today 1
ntrodu; an_alternative, eom
prchemlu proposal for section 20!

uy legmmon involves an alterns-
tlve lpprolch to esch o{ th'a three cen-

ues of section 20 o
usuo 1—8hould the President have
the dixcretion (o deny rellef to an in-
dustry seriously injured by im

l’l”u z’ —~How the -uwu more
effectivel yeneouuu
tic industries to use the p«rlodo pro-
tfd’ to ‘d]ult to impost compett-

tion

tion provided
Ak lnn‘m { rzwoul:z detrac.
ey fea mo p y def
tors of section 201 1s to tie the Presi
dent's mndn on 301 re! ller declslons.
When the President receives an af-
firmative recommendation for fmport
relief from the Internatio
Commission lrl"cl. he would be re-
quired to

lasue 3—Bhould there be an outside 5
itmit to the duur’tuon I:fl import protee-

socl
ties Uf relief is not provided,

Lot me make clear that In 8 section
3201 decision there is never a clean win,
There are always American winners
and American

substan-
tially equrvuent to it in place. This
would be bula wie P d

only it th passes &
would the healdem be sble to le)eet
or mod"y the ITC's remedy recom*
mends!

Under lhh scheme, the national in-

po » result.
¢ Lradeoff betvm the interesta

of vulouaug 8. industries e'u:
ven gres in addition o compen-
:-uon. nwhhm becomes an lasue,

terest would be the uoeptlon. the spe-
¢ial interest the This s because

momic fects of the case— the
domestic industry and the nnk be-
tween that injury and Im

of this narrow ﬂndlu g

eltminate any wel Ml’ll
scheme would el welg! ing &

the
import restrictions op U8, l!poﬂ-l by
oum countries, could becorse an
the countriés affected by tho Dew
UL are not satisfled
wﬂ.h the President’s offer of compen-
tlon. Agaln, retaliation would cost
Ammenn Jobe, jobs of 'orun produc-
un agricultural

rt in lndullrlu that

wl'.haut lbeclll legisistion trma the

1974, which covers other forelgn prac- Congr

tices that restrict or burden U8, com-
merce. Now there i3 as well & serlous
effort to rewrite section 201 of the
‘Trade Act of 1974, the section of the
law that estsblishes general proce-
dures for new (Import r«trmlom
where no demonstration of unfair
trade Ia requ fred,

Bection 201—our general Import
reliel sbwu—ll intended to provide
industries facing tough import compe-
tition & temporary pe of import
rem( 50 that they can take sction w

adjust to this competition. Let m
make clesr at the outset that in thh
section 201 debate we are not talking p

about asitustions In which imports dus

threaten our natlonal security, That
{ssue is addressed in section 232 of the
Trade Expansion Act of 19062

nut 1 beum the nationa) Inlcren
must not be relegated o a bu:k seat
where {alr trade is conotred. There-

for
n: not even tho lubject of the section
‘rhu-. n uu under the atatute
ug the President
mnu 8 judgment !il to whether m
o

fore, the 1 am Int
todsy does not Lsmper wmatmeur-

t

ml discretion. Inatesd, 1 am propo!n
that we reform section 301 to rmt tho
President under more ling and
encoursge use of the ute, vhﬂo
maintaining the President’s discretion.

It is legl te, In fact essential, that
on & regular buln al of the na-
tional economie Interest be taken Into
socount belm {mport_prot

ustry uesting
relfef, 'nut is why the statute now, in
sect! specitl dir

fon 202C, ects
and I President to enmlm the full scope of
hat ‘befors

sgres with many ol m,
that statute needs Lightening.

1 do niot belleve thl umo is right for
extensive changes fn our Jaws on falrly sc
] lm‘wm. where natlonal securt.
Cy is not the lssue. In todsy's charged
trade en onmmt, we are likely to do

Non u.ng some in the Con-
gress are mnh ] lllr trade debate

this nu. wdtlm believe th
possls amount to a dmemm

\vhether o provide lmpoﬂ
re § would emp! hum thn the fun
of domestic interests is just
thu-nM only does the Pruknnt ex.
smine finterests that could argue

P!
genera) Impm

whole cutwe! cpechl
:enud for nﬂel by the petitioning In-

some would argue that the
can be mistaken in his l‘n““
fuhal economie {ntel

specia) dreunistances.

Some say that beelun the President
has the option to reject relief, the
pmmt statute too often puts the

sgainst rellef, such u consumer ef-
fects, t
and ouﬂnumtlaul mmle

he well inf um

oot chuld arive for reler, wUch as the
o for re 8 the goo-
graphie concentration of (mported

gress into the thicket of individual
tn« decisions, and almost everyone
[ that Congress s not the best
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» h

e been b

dustries that are not satistied with the
President’s decision, par ose
with political clout, will seek congres.

llon ] aclion,

But pl before the Congress
do not nllsluwrlly resolve this prob-
lem. If you Lake Presidential discretion
away, you will estadlish a system that
;m ':lmply give In |g all special in-

prolection or, again, lhrot controver-
slal trade csses Into the Conum lsp
should th‘e' President want Lo reject or
rel

Rnger tmn taking Presidential dis-
cretion away, the best way to avold
undue congressiona) Involvement In in-
dividual trade mu is for Members of
Congress to respect the cwrent
system, which provldu for a falr bal-
nationsl and special in-

ancing of our
terests. But lhll gets to the crux of
the problem. Members are now being
urged to refect sectjon 201 as a mm-
male arbiter of trade cases. Why?

cause some belleve thal the Prul-
dent's decision not to provide import
protection to the foolweasr Industry
proves that the statute Is obsolete,
that no Industry can use the estab-
lished administrative process to get
umporuy protection from imports.

t amazes me that such s view could
be omnd given this admintstrétion’s
record in section 201 decisions,
section 201 cases brought since.-1980,
in 8 instances the Internationa) Prade
Commission recommended that the

F provide y pfowc
tion; in @ cases the Commlssion did not
find the petitioning industries to be
hurt by Imports; in 3 of these 5 cases—
motorcycles, specialty steel, and
carbon steel~the majorily, lhe Preal-
dent has provided significan 1 it import

tlon. Rellef on motoreycles and spe-
ciaity stee) was given formslly under
the 201 statute: redlef to carbon steel

the

by the Indulry produclnc auto hn-
s expected to be filed sooi

secum 20! h lil'e und as far as the

Presidential discretion lssue i con-

grntd. functioning exactly as it ought

QUID FR* QUO
As 1 see it, If we ir the Congress are
to focus on section 201 reform, we
would do better Lo concentrsie on the
adjustment fssue than the discretion

Isyue,
The baslc purpou of pigvlalng tem.
[}

llnee )

tive, ind
the 1TC, This helps us to Jimit portec-
tion— Lhe costs that Il. creates for

the rest of our soclety—to economie’
situations In which it is obkulvely-
warranted. It slso helps sssure
trading partners that we are fatrly w
rying out our international trade obll-
ations, a factor critical to keeping
oreign mirkets open to UB. exporu. .
It makes sense for Government (o
require a quid pro quo from finns and
workers when relief 3 granted. Alter
all, the purpose of reifef Is to faclli-
&u, not delsy ;dlugtm_e.n Besldes,

porary impott p

Industry ls to prorlde the firms and
the workers {n that industry a bresth-
ing space—time to adjust, to take ac-
tlom thnl will raake them competitive
when the protection ends. Yet, as cur-
rently written. section 201 does lMttle
to guarantee edjustment during the
ullel perkxd. Aa a result, rather lhm

section 201 betom , Instead, &
protective device and when nctlon 301
deterioriates into a simple protective
device, this discourages the Prestden
from granting relief.

Recopnizing” this basic mw in the
current law, proposals ve been in-
troduced In the Con(rm lnunded to
assure & quid pro quo from firms and

workers when Import protection ls
pr under this mtui& The trou-
ble with proposals now before the

Congress,  however, is ﬂ’ill they look

more like Industrial policy for the

logers than & Almp)e yuld pro quo.
Wh do y this?

say this bm e Proposals no
belore us simply go loo far. They ln‘
volve an unnecessary
emment intervention in the economy
and an unnecessary and costly in-
crease In Government responsibility in
trade cases.

degree of Gov-

e O spec
{avor to an lndusm and it shou!d gel
something in return. From in
and Isbor's point of vlew. the exlstenee
of & qQuid pro quo will encoursge the
President to grant rellef.

But it doesn’t make unse to tie up
lmited Oovemmm rees with
every industry that pem.lom. Many of
us see little mem in the broader con-
cept of Industris} policy—-Government
direction of our industrial -\mct.u'::

¢ that desls with both

losers. Legisiating Industrial pollcy for
the losers only, through sectl 1.
ralses even more problems. .

A basic objective of the leglalation 1
am introducing Loday Is Lo set forth »
serics of statulory changes that T be-
lizve can sssure s quid pro quo In sec-
tion 201 cases, while avoiding the pit-
falls of “industria) policy for the
Josers.” Thh legisistion expands on
ideas 1 introduced in Jmuny ms
with semtor: Crarxx and Sy
part of 8. 234, the Trade zxptm)on
Aet of 1988

A good buu for building a quid pro
quo Into the statute exists in the cur.
rent Iaw. The law already directs the
Industry pcuuonlu for rellet to In.
clude & statement describing “(he spe
for which fiaport relief

e P for would
provide for the establishment of tri-
pmue_aovemmmk. Tabor und indus.

cifie

1s sought, which may Include such ob-
Jectives n fachitaling the orderly
to slternelive

was given oulside the fi of

the m ute

For d footwesr, the Pm;!.
dent dld no'. provlde relief. But as
have discussed, this s in keeping wﬂh
the statute, The statute specifically
provides that the President need not
prov!dz renlel Il‘lel’:tnot in the natlon-

Lhe case of
copper. the President found that
many, many more Jobs would have
been Jost tn Lthe fabricating Industry

than vould have been saved in the
mining Industry if protection had been
put n place. For footwear, the Presi-
dent found that consumers, particular.
Iy low-tncome cofuumen. would have
had Lo pay a very high ptice to Dmvlde
protection for an Indnnry that has sl
ready recelved relfef in the past and
whose noncompetitive segments have
little chance of ever becoming com-
pelitive.

Section 201 is not dead. In fact, five
new cases—by the U.B. foundry, wood
shakes and shingles, electric sbavers,
fork-}ift truck arms, and apple juice

any

wmch petitions ror lmport protection
under section 201, The purpose of the
commitiees would be Lo develop an ad-
}uslment strategy for the industry
concerne

Whu\'l wrong with this? First of all,
it means that Government resources
would be tied up working with an in-
dustry for up to 8 months, even
thourh the ITC had not yet even
made a determination that the indus-
try Is experiencing injury due to im.
ports. In mlt‘lg?. to providing staff to

uses and other means of adjustment to
new conditions of competition.” The
lax also now provides for consider-
stion, by the Pre:ldem.. ol the proba-
ble cllecuvenm of Import rellef as &
ns Lo promote adjustment. My leg-
leluon vould claborste on these two
arts of the statute, elevating them in

‘The key s'utuwu changes I am prt;-
posing to assure & quid pro quo are as
follows: -

s raoross

pmlclpnle
exercise, the Government would
lnke responsibility for arranging meet
I‘n:‘ hrooms. calling meeting, and so
Perhaps sn even more serfous prob-
lem s the fact that the execulive

before the ITC has ruled. This creates
both the sppearance of -nd tential
for executive Influence

sions. But we all have s mu in obne-

The petitioner's statement of objec-
tives would be referred Lo as the petl-
tioner's sdjustment proposa). In addi-
tion to the brosder objectives miready
fncluded in the statement, it would be
npmded o Include specific objectives
to be achleved during the relief period,
for example, levels of capital invest-
ment, capacily utllization, et ceters,
The statement would aiso set Interim

goals Lo be reached at 3 rrecmed inter-
uh during the rellef pei
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ASMEDY NEARING
An ITC hearing on remedy would be
explicltly reou!rea and it would cover
not only the iasue of lmpoxt relief, but
also an enml.nnlon d he petitioner’s
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dustries by transforming section 201
into an eﬂeeuu asdjustment statute.
DURATION OF AXLIEP
8hwl¢ serious

we embark on &
'w of section 201, ! belleve the ast
luue«lho rellef—merits

of the prob
1 dies In p
Justment.

of the
Ing ad-

In sddition to its Injury finding, the "7

1ITC would also make a determination
of the probabdle efiectiveness of import
relief In promoting sdjustment.
NEW )TC REPORT ARQUIAENENTS
The ITC report to the President
would be expanded to include an eval-
mtlon of the petitioner’s adjustment
45 & means of achleving inter-
mmmtl competitiveness. -
NEW PRESIDENTIAL REPONT RBQUIRENYNTS
The Prestdent’s report to the Con-
sress, when he decides to grant Import,
relfe!, would include & delcﬂpllon of
Al actions which the firms and work-
e industry ocon-
e Federal, Blate, lnd
local .ovcmmenu are umu
agreed to take durlnl the period lor
lhlch the remedy will be provided u'z

"'The statute le intended to pYrande

"
allows ind u to receive rellef (ar
to 8 years, with » possible exten.

of 3 sdditional yesrs. (ol-
lﬂvlu this relief, after a 1
ol“tl;»c. an industry can ml.n for

mechanism for
of inefficient {adustries. Buppose x

out, however, that the legislation | am
introducing includes some hnthcr

slon of uuellm under threat ol nﬂ-
ous injury, considerstion of consumer
effects, and the e of
remedy options avaliable to the Presi-

establish a system for
under

ury
lndln.nnoma have muuwd.bl‘}h-
ustries z ly iu; more retief 3
z;mfollom e end of the initial
meeum. ineffictent indus-
trlel are likely to qualify or
pmlnbcm and tm
g
Oureo\mmhupmeted! over
200 years with & dynsmic economy and
this is no time Lo establish & system to
fes that the market

means of
international competition. These
tions would ’:gnuuu(e the ldjumnent

would, Itke the
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proposal, include as well & mwo
of the objectives of the reilef and of
the Interim goals o be achieved at
specified Intervals durlnl the rellef
period. a

u

bkﬂ f prior in Ullhl?d : e
sul of prior inves ons.

now u’f‘ml he Congress could in.
crease this tendency. For example,

some vwla -llo' for vepeat flling
a ar lsg, under some cir-

The WO
not necessarily be identical to the petl-
tioner's adjustment proposal. T
President would have the flexibility to
develop & satisfactory l [\mment
sgreement, based on the ITC advice
and his own assessment,

LEGISLATIVE RENIDIZS

umn.
l think we should chmu the law in

the other direction. It should be clear trlen.
imited duration.

Any
o the Congress by the President to

think such & change merits the sup-

carry oul me ndJuxlmcM agreement
would
fazt. lnck
TERMINATION OF FLLIEP

‘The President would establish
dures for monltoring the achievement
of the goals in the adjustment sgree-
ment and for terminsting or modify-
ing rellef in the event that firms or
workers do not (ake nctions agreed to.

In contrast to proposals now before

the Congress, this scheme puts the tion

burden on the pelitioner, not the Goy-
ernment, until the point at which
there s serious
telief—aftor the 1TC vote and Infury—
and It provides & more fiexible means
for working out a quid pro guo with
the industry rzquemn redlef. At the
xame time, it puts the ident under
mare disclpline~through the require
menty for more delafled explanation
of his decision—without teking away
I!:In discretion. nnﬂly. 1t Increases the

will
grant import nllel to pelltlonlnt in-

consideration of g

Dhrt l:l Iabor and u:gustry because lt
rint. rellef ln the tirst place.
."'M bitl lnlgd

ucing today
would set m ouwde limit to telm (or
Any Indus {s propossl Is

to the ol.her changes conce mlnl the
quid pro quo. Industries would contin-
ue to be able to recelve rellef for &
years, with a possible extension of $
years, and they would be able to peti-

initial rellef period. But the only pur-
pose for which tmport rellef could be
second time would be to fa-

sources to alternative uses. The peti-
tioner's adjustment pi accompa-
nying this second pemlon would tpecl
fy goals and objectiv lish
this transfer. The second relief pemd
would have a maximum durat 8

th né extension possible -nd
ullel during this second perfod would
not be greater than that given during
the lnluu perlod. No' turther relief

uo PO
f cases, but need not (nvolve
heavy Oovernment Involvement and
nse; and fourth, th u -eeunn lol
should not be & mechan
nent protection of lnemclent indun-

In the vohlueh trade debate which s

move with particular care on
2010
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Senator BENTSEN. Mr. Chairman.

Senator DANFORTH. Senator Bentsen. .

Senator BENTSEN. I share a concern with Senator Evans in that
particular provision that industry only has to show that they are
substantially injured by imports, rather than having to show some
unfair trade practices and trying to resolve that I think will not be
an easy one.

I have some difference in the numbers I have been given con-
cerning the use of the escape clause and will try to get a clarifica-
tion of that. But I have been given numbers that show that less
than half the cases filed during this administration throuilz 1985, 5
out of 11 resulted in the granting of import relief. Maybe in the
way that you have stated it, it may be.

I think you perhaps said that where the ITC has made such a
recommendation. Was that the difference?

Senator Evans. Yes, I believe it was, Senator. But, in fact, that is
reiterated in Miss Stern’s testimony where she says, “Going back
to 1979, relief has been granted in 8 of the last 11 cases in which
the Commission has recommended import relief.”

Senator BENTSEN. I think that is probably the difference.

Senator Evans. Because I would suggest that if an industry files
before the ITC, and the ITC turns them down, no one would sug-
gest that relief be offered under those circumstances.

Senator BENTSEN. I think that is probably the point in the differ-
ence in the numbers I was given than you gave. Thank you.

Senator DANFORTH. Senator Evans, thank you very much for
your testimony.

Senator Evans. Thank you, Mr. Chairman.

Senator DANForTH. Next, we have Ambassador Yeutter. It is
always good to see you, Mr. Ambassador. Thank you very much.

STATEMENT OF HON. CLAYTON YEUTTER, U.S. TRADE REPRE-
SENTATIVE, WASHINGTON, DC, ACCOMPANIED BY ALAN
HOLMER, OFFICE OF GENERAL COUNSEL, WASHINGTON, DC,
AND C. MICHAEL HATHAWAY, SENIOR DEPUTY, GENERAL
COUNSEL, WASHINGTON, DC '

Ambassador YEUTTER. Thank you, Mr. Chairman. It is always
good to be back.

Mr. Chairman, I would like to, first of all, say amen to every-
thing that Senator Evans had to say. I appreciated and enjoyed his
testimony very much, and I will try not to duplicate much of what
he had to say.

Permit me, if I may, though, to embellish a few of those points
very briefly and then we can turn to whatever questions the com-
mittee may have.

First of all, Senator Bentsen, just to clarify the numbers for the
last 6 years, there have been 16 cases that have come before the
U.S. International Trade Commission during this administration.
In 10 of those, the U.S. ITC determined there was not a persuasive
case presented to justify action. There were six others, of course,
four of which had relief granted in one form or another. Those
were specialty steel, as Senator Heinz talked about earlier; carbon
steel, in which we now have a broad multilateral arrangement or,
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more accurately, a set of bilaterals; the motorcycle case, which has
been a success story as Senator Heinz indicated, and the more
recent shakes and shingles case. Then there were two in which no
relief has been granted, those being the footwear and the copper
case.

So like Senator Evans, Mr. Chairman, I too have difficulty com-
prehending statements that section 201 has not been working and
must be fixed. Two turndowns in 5% years at the Presidential level
does not sound like evidence of ignoring the intent of the statute
on the part of the President of the United States, but I will permit
the record to speak for itself in this regard.

Then, Mr. Chairman, I would like to move beyond that and talk
just a bit about the rationale of section 201 because it seems to me
that there is an inclination to have the discussion move off tangen-
tially and get far beyond what is really intended with this kind of
leﬂ'slation. And it all goes back, of course, to article 19 of the
GATT, which is the basic safeguard provigsion under which legisla-
tion of this nature is passed here in the United States and in other
countries around the world. It is called “escape clause legislation”
or “escape clause provisions of the GATT” in one set of terminolo-
gy. Other people call it “safeguard legislation” or the “safeguard
provisions of the GATT.”

Another way to tponder it would be in terms of it being a safety
valve, if you will, for import pressures or the inundation that may
take place by imports at a particular point in time.

And as Senator Evans and Senator Roth indicated in their collo-

uy, this is fair trade legislation; it is not unfair trade legislation.
at we are talking about here today does not have a thing to do
with unfair trade practices. It has never been intended to deal with

. .unfair trade practices. I do.not believe.it.is.the intent.of this.com-. .........

mittee to have it deal with unfair trade practices.

We are not talking about antidmw)ing cases. We are not talking
about countervailing duty cases. We are not talking about any
other class of unfair trade practices.

What we are talking about here are cases in which a given in-
dustry is just being whil}ped in international competition, fair com-
petition, and is asking for help from the U.S. Government to at-
tempt to restructure itself so that it can become internationally
competitive again. That is a much different situation from dealing
with unfair trade. )

The question then becomes: How big a loophole should we‘&gftnte
to permit this deviation from the spirit of free and open trading
practices internationally? .

Putting it another way: How great a loophole should we create in
the GATT and in our administration of the GATT for industries
that have difficulty competing with their foreign counterparts?

And it was the United States who oméinally insisted that we
have some kind of a saféty valve in the GATT rules for this pur-
pose, but we were a bit cautious in what the wording should be be-
cause obviously we have an interest in the safeguard laws of other
nations. We are an exporting nation, not just an importing nation.
We are the biggest exporting nation in the world, and we have to
be a bit concerned about what other nations do in the way of safe-
guard laws that will keep our exports out.
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In other words, if we create a loophole that is big enough to drive
a truck through, it is not just trucks of other nations that are going
to drive through that loophole coming into the United States, but

the question is whether or not we are going to have loopholes going.

the other direction as well. Or putting it a different way, whether
it will be very easy for other nations of the world to preclude our
exports on the basis of escape clause or safeguard provisions.

n other words, the intent always has been to very carefully cir-
cumscribe safeguard laws so that we do not have a loophole that is
big enough to drive a truck through and a loophole that will just
demolish the entire free and open trading environment of the
wo::ld and work to our disadvantage as the world’s major trading
nation.

So I think we ought to continue to keep this kind of provision -

very carefully circumscribed for that reason and others.

e other reason it seems to me that it ought to be carefully cir-
cumscribed is that there is no free lunch. Somebody pays in the im-
plementation of safeguard legislation. And we cught to stop for just
a minute and examine who it is that pays, because it is easy to de-
termine who is going to benefit. It will be the industry that asks

for relief. This is clearly special interest legislation. It is the classic . .

case of special interest legislation.

This is not to suggest that we should never grant import relief
here. There is nothing wrong with special interest legislation.
Those particular industries may have very strong persuasive rea-
sons for having relief granted in a particular case. I am not at all
unsympathetic to that situation. There are a good many very solid,
legitimate reasons why industries from time to time are inunda
by import competition, lose their international competitiveness
temporarily, but with a bit of breathing space can regain that
international competitiveness and become viable once again. The
motorcycle case is an example of that.

There are some other cases when granting relief may not be
worth the cost. i

Now why is it so al;:pealing to come in and ask for changes in
this legislation to make import relief more feasible and are more
likely to occur? It is because those who pay the cost are often not
in this special interest category and they are less likely to object.
Who is going to pay?

Well the paying that takes place in this legislation occurs inter-
nationally and domestically, or both. :

Internationally, as you know, Mr. Chairman, anybody who is ad-
versely affected when we take safeguard actions is entitled to com-
pensation under the GATT. So that means our exporters pa%.

Now if it is more important to help the import industry than the
damage that is going to occur to the export industry, fine, let’s
make that trade off. We will help the 1mpor1:wfroup that is in
danier of damage, or is being damaged, and we will put the burden
on the backs of the exporters. .

But it seems to me if we are going to ask our exporters to paz;
Mr. Chairman, there ought to be a darned good reason for them
pay. What we are doing is choosing to have one segment of our
economy pick up a burden for helping out another segment of our

'

economy and that is a difficult trade off, Mr. Chairman. We should -
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recognize the interest of the exporters as well as the interest of im-

porters of an import-sensitive industry in this respect.

The other paying, of course, comes on the domestic side, and that
means either consumers are going to pay, because obviously import
restrictions are goigz to raise the price of the product that is in-
volved, and all American consumers of that particular product will

pay.

%he other pay, if we grant adjustment assistance—we, the Gov-
ernment, grant adjustment assistance rather than import relief—is
the taxpayer will pay.

we are going to place the burden either on exporters, on the
gﬁnsumer, on the American taxpayer, or some combination of the
ree.

This is not to suggest we shouldn’t do it, but it is to suggest that
we ought to think very, very carefully about passing out that kind
of burden. We ought to do it only if there are very persuasive rea-
sons for placing those burdens on one or a combination of those
three in order to help an import-sensitive industry that just cannot
hack it anymore.

Now let me go on to say one other thing, Mr. Chairman, and that
is one must also very carefully aYpraise why it is that this import-
sensitive industry or this particular industry is in trouble. y is
it that that particular industry is no longer internationally com-
petitive and cannot hack it in global competition?

Now sometimes the reasons have nothing whatsoever to do with
imports. If one were to read the newsFaper today one would almost
assume that imports are the cause of all travail, economic travail
in the United States. I would simply submit, Mr. Chairman, that
there are sometimes reasons why plants close and people are out of
work that are unrelated to imports, There are some other reasons.
One of them is obsolescence, of course, and we cannot blame im-
ports for obsolescence.

We do not manufacture buggy whips in the United States today,
but that is not because of imports. That is because we do not need
buggy whips any more.

obsolescence has something to do with plants closing and
pegfle going out of work. ,
anagement shortcomings are another element of this picture.
It is not the fault of imports that people do not manage their
plants properly or that an industry, as an industry, is not very well
managed. We should not blame imports for that. We ought to hold
management accountable for its own shortcomings in a given plant
or a given industry. ‘

A third one is modernizatiom: Sometimes it is just darned good
business to modernize and operate one’s plants and one’s industry
more efficiently, And that may call for fewer employees rather

~ than more employees. That has happened over and over again in
W Tor

this country. We substitute capital labor when it makes sense
to do so, and that is a logical business decision.

And it is regrettable that people sometimes lose jobs as a part of
that process, but that is the way a free enterprise, capitalistic socie-
ty works. If we can help Beople who lose jobs in that situation, fine.

e ought to help them. But let’s not blame imports if it is modern-
ization that calls for that result. ,
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The textile situation immediately comes to mind, Mr. Chairman.

We have a lot of rhetoric on Capitol Hill these days about the
importance of granting relief to the American textile and apparel
industry. And this Congress may be voting on that very issue in
terms of an override of a Presidential veto here in 2 or 3 weeks
from now.

It is interesting to me, however, that the American textile indus-
try has never sought relief under section 201. That makes me
wonder just whether imports—just how persuasive imports are as a
cause for the economic travail that exists in that industry.

The fact is, the textile industry has done a darned good job of
modernizing and people have lost their jobs. And it is very conven-
ient to blame imports, but it may well be that imports are not the
problem. ‘

Now, Mr. Chairman, I am not going to take time to go into the
specific aspects of S. 1860 or S. 1099. Suffice it to say there are
some aspects of those two features of legislation that have some
- appeal to the administration, and I think it would have appeal to
the Congress. And we would be prepared to support a number of
those measures. My comments on those points are included in my
prepared testimony which is available to you.

There are some other elements of that legislation, of course, that -

are very troublesome to us, some of which have been mentioned
this morning: the limitations on Presidential discretion; the matter
of legislating relief for copper and footwear; the matter of having
some adjustment kinds of provisions, as Senator Heinz referred to
earlier, as something approaching industrial management or indus-

trial planning. There are clearly some elements of the adjustment

planning process that are troublesome to us: the manner of grant-
ing both import relief and trade adjustment assistance; the confu-
sion that I think exists in this legislation of bringing in some provi-
sions that relate to antidumping and countervailing duties, and
there are a number of others.

So we clearly have some very major reservations about the con-
tent of some of this legislation, but we are prepared to sit down
and do what we think is reasonable and sensible in section 201 to
.make it the kind of provision that is intended by the Congress and
the kind of provision that would be compatible with the spirit of a
fGrze 'l'?’nd open trading system-and the safeguard provisions of the

Mr. Chairman, at this point perhaps we should go to questions.

[The prepared written statement of Ambassador Yeutter fb\lows:]

ey s wvs 3
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TESTIMONY ON TITLE IIX OF 8. 1860 AND 8. 2099

Ambassador Clayton Yeutter
United States Trade Representative

before the
United States Senate Committee on Finance

July 17, 1986

Mr. Chairman and members of the Subcommittee, I am pleased to
appear before you today to discuss import relief and adjustment
policy, and proposed legislation that would change Title II of
the Trade Act of 1974. I would like to take this opportunity
to talk about our views on the policy goals an import relief
statute should serve, and to comment on proposals on this subject
that are now before the Committee.

Some of these proposals would aid legitimate goals of
import relief and adjustment. Some would not; and some would
entail government interference in private sector decisionmaking
in a way that would be unworkable in practice, and unacceptable to
the American people. .

First, I would liké to emphasize that our record since
1981 in administering sectiori"201 is impeccable; this record
demonstrates that major changes to section 201 are not needed.
Over the last five years, the Reagan Administration has demon-
strated that we will provide import relief under section 201 in
appropriate cases.

Decisions on sixteen section 201 cases have been made since
this Administration took office. 1In ten cases, the ITC found
no injury. Of the remaining gix cases where the Commission found
injury and recommended import relief, the President granted
such relief or alternative relief in four of the cases (specialty
steel, carbon steel, heavyweight motorcycles, and cedar shakes
and shingles).

only in two of the sixteen cases == copper and footwear --
did the President reject import relief. The President's decision
in both cases was based strictly on his determination that relief
would not be in the national economic interest. He is required
to make such a determination by Section 202(c) of the Trade Act.
In the gopper case, the President determined that import relief
would have caused job losses in downstream copper fabricating
industries far greater than jobs saved in copper mining. In the
footwear case, the cost of relief to consumers would have been
extremely high, many jobs would have been lost in other industries,
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and the footwear industry failed to show that relief would
have improved its international competitiveness in any significant
way. -

Import Relief -- Goals and Rationale

Before getting to the specifics of the proposals in S. 1860
and S. 2099, I would like to mention a few of the principles that
guide our thinking on import relief, adjustment and section 201.

Section 201 is the key trade remedy in U.S. law that focuses
solely on jinjury to a U.S. industry caused by the impact of all
imports, fair or unfair. Section 201 has nothing to do with -
whether trade is unfair; it is an internationally allowable form
of protectionism, albeit for a specific and limited purpose.
Section 201 was designed to provide temporary relief from serious
injury caused by imports, in order to give time and room for
adjustment that would enable the injured industry to compete
successfully without protection at the end of the relief period.

' The need for safeguards mechanisms such as section 201 was
recognized by the drafters of the GATT. At the insistence of our
negotiators, Article XIX of the GATT, the "escape clause," was
written to permit GATT member countries to raise duties or
restrict imports even when they would otherwise be legally
obligated not to do so because of prior tariff concessions. But
the use of this authority is limited, and there is a price tag
attached when it is used.

Legally, we can only invoke Article XIX when there is an
objective finding, based on real evidence, that increased imports
have caused serious injury or the threat of serious injury. The
relief provided cannot exceed that which is necessary to prevent
or remedy such injury, and it must be temporary in nature.

“"Escape clause" relief is not free. When import relief
impairs a tariff concession, we are legally obligated to compensate
those countries whose trade is damaged. If we do not compensate
them, they are legally entitled to retaliate against our exports.
And as we have seen in the recent shakes and shingles case, other
countries may choose to retaliate against us even if our import
relief action does not impair a legally-bound tariff concession.
Even though our action temporarily raising the tariff on shakes and
shingles to 35 percent did not violate any tariff concession,
Canada, the source of our imports of cedar shakes and shingles,
chose to retaliate by raising its tariffs on books, periodicals,
computer parts, and some other U.S. products whose tariffs
are not bound in Canada. e :

Section 201 is at the center of our trade laws, and the
necessity for its use is a symbol of the openness of our market.
Escape clause relief is the price we all pay to maintain an open
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world trading system. But import relief is not free. It has a
cost in trade compensatjion or retaliation. Ironically, that cost
is often borne by our most competitive industries, i.e., our
aggressive exporters. When import relief saves more jobs than it
costs and gives an industry a fighting chance to adjust and
survive, we pay the price willingly. But when the costs are too
high and the benefits are fleeting, relief clearly is not in the
national economic interest. .

For this reason, the President's decision on whether and how
to provide import relief under section 201 is one of the toughest
economic policy decisions he has to make. Such a decision has
far~reaching implications for our entire economy and for our
foreign economic policy. The President has discretion to make
this decision, on the basis of the statutory criteria in section
202, after carefully weighing all factors. It is a decision that
he alone should make, and I strongly oppose transfer of this
decisiogmaking authority to the USTR or to any other government
official.

Likewise, I oppose curtailment of the President's discretion.

That would place an independent commission, the ITC, in the
position of making decisions that have far~-reaching foreign and
domestic policy implications for the United States, without the
benefit of review or modification by the executive branch of
government. It would be an unprecedented, unwelcome and unwise
ch;gge in the ITC's mission, and it would be terrible public
policy. ‘

In administering section 201, we have had various policy
goals. Import relief should be oriented toward positive structural
adjustment of the industry in gquestion; to that end, it should be
temporary and degressive. In carrying out Presidential review of
section 201 cases, the Administration has already focused consid-
erable attention on the existing criterion in Section 202 (c) (3)
that requires the President to consider the probable effectiveness
of import relief as a means to promote industry adjustment, and
efforts within the industry to adjust to import competition.
Petitioners can provide data on adjustment plans in their peti-
tions, and we have taken the initiative in requesting the ITC to
collect projected adjustment data as a part of any 201 investiga-
tion. Furthermore, in 201 cases we have conducted detailed
discussions with individual firms on their adjustment intentions
and on their ability to become internationally competitive.

Where import relief has been granted, in most cases we have
requested periodic reports from the ITC on actual adjustment
efforts.

A number of recent proposals on industry adjustment under
Section 201, such as section 305 of S. 1860, have called for the
establishment of a tripartite board with representatives from
government, industry, and labor (and others) to draw up a consensus



e

48

4

adjustment plan. They also call for an interagency import relief
monitoring board. These proposals would transform the ITC from
its traditional role as an independent commission into an indus-
trial policy making agency. But such proposals are impractical,
unworkable and involve a level of government economic intervention
that the American business community and the American people will
not tolerate.

While the government does have a responsibllity to assess
the effectiveness of private sector adjustment plans, there is no
basis for believing that government bureaucrats are better-equipped
to devise such plans than are business executives. Section 305
seems to reflect the old idea, categorically rejected in the 1980
and 1984 Presidential elections, that government can somehow solve
all our problems. The marketplace simply does a much better
job of allocating capital and human resources than do government
bureaucrats. Even in the section 201 context, businesses should
be free to make their own decisions.

The 1983 section 201 case on heavyweight motorcycles is a good
example of how section 201 can work to promote adjustment,
and why a heavy-handed- industrial policy approach to import
raelief could impede adjustment. When the Harley-Davidson Motor
Company petitioned for import relief under section 201, it also
submitted a comprehensive adjustment plan., The adjustment plan
focused on new product development, improved productivity, cost
reduction, improvement of product quality and innovative marketing
techniques. 1In the three years since the President's relief
decision, Harley has carried out most ~- but not all -~ of its
original plan. Harley has implemented statistical quality
control and just-in-time inventory controls that have resulted in
substantial increases in productivity and competitiveness.
Increased cooperation between management and labor, and Harlay
and its suppliers, have cut manufacturing costs. USTR, advised
by the Trade Policy Committee, is now reviewing whether to
continue the import relief on heavywaight motorcycles, and I
cannot prejudge the outcome of that review. But all sides agree
that so far this case represents a successful use of section 201
for adjustment to international competition.

Government industrial planning and tripartite councils would
not have helped in this case. An interagency group led by USTR
has kept track of Harley's progress, and we have recognized that
it is not always possible to comply to the letter with an adjust-
ment plan made years before. But the achievements I have cited
were Harley's, not ours., The relationship between management and
labor has clearly been a crucial factor, but I do not believe
that either management or labor would have wanted our inter-:
ference. Nor would any other section 201 petitioner.

The industrial policy approach in section 305 would inevitably
lead to unsound economic decisions. Government officials do not
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have the expertise either to make or second-guess business
decisions. And the tripartite approach suggested in this legis-
lative proposal would politicize and distort those decisions.

Individual firms should make their own adjustment plans. They
should base their plans on their own projections of future
market conditions, and their own willingness to commit resources
to the task of becoming internationally competitive. They, not
the government, should be held accountable in the marketplace and
by their shareholders for their success or failure in bringing
those plans to fruition.

Sectlon 201 Propogals in S, 1860 and 8. 2099

The Administration has spent considerable time over the past
few years studying many proposals for change in section 201. I
will summarize here our reactions to a few of these. Datailed
section-by-section analyses of 8. 2099 and Title III of S. 1860
are attached to this testimony.

--m:gmmmmmmmmmmmm
As the President stated in his trade policy address last September,

we support timely, GATT-consistent import relief for such pro-
ducts. We have been studying the issue to determine how a
provision can be crafted to make it both effective and GATT~-consis-
tent. .

The problem with section 303 of S. 1860 (and the similar
provision in section 121 of H.R. 4800, the House omnibus trade
bill) is that it violates the GATT. Previous fast-track relief
provisions applying to Israel FTA and CBI duty-free treatment of
perishable products only removed a special trade preference and
restored the usual tariff; section 303 would raise tariffs or
impose quotas in violation of tariff bindings. We can do this
legally, under article XIX of the GATT, only if there is an
objective finding on the basis of real evidence that increased
imports have caused serious injury (or threat thereof) to a U.S.
industry. For instance, we could have a GATT-consistent fast-track
safeguards mechanism based on advance monitoring by the ITC under
section 332 and an ITC determination of serious injury caused by
increased imports. But the approach in section 303 would give
hasty relief to some industries even where the ITC later finds no
g?jgry; other industries will have to pay those compensation

1ls.

--Additional alternatives for import relief: The adminis-
tration's antitrust package proposes the use of antitrust relief
as an alternative to import relief. 1In essence, this proposal
would provide a limited antitrust exemption, allowing firms in
industries injured by imports to regain competitive strength by
merging with or acquiring other firms, so as to obtain efficiencies
and economies of scale. Antitrust relief to an industry would
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preclude any othaer import relief under section 201 for ten

years. We support the antitrust relief proposals in S. 1860 and
S. 2099 to the extent that they are consistent with the Adminis-
tration bill. But antitrust relief should be provided as an
alternative to other import relief, not in addition to such
relief; "double-dipping" of this type could have a substantial
negative impact on both competition and consumer welfare.
Furthermore, these proposals would give excessively broad immunity
from legal attack for mergers and acquisitions under section 7 of
the Clayton Act and section 1 and 2 of the Sherman Act. Unlike the
Azminiztration bill, this proposal could immunize even monopoly
situations.

In closing, Mr. Chairman, I would like to reiterate a few
key points.

First, let us not forget that Section 201 provides temporary
relief for industries injured by fairly traded imports, not
unfair trade practices. Nevertheless, it is an important
cornerstone of U.S., trade law that should. be used vigorously in
appropriate cases. This Administration is committed to using
Section 201 relief when it is in the national economic interest
and in fact has done so in a majority of the cases brought before
us.

Second, the Congress wisely gave the President the,
responsibilit¥ to determine what .is in the national economic '
interest and it is impossible to make the case that such
responsibility ought to rest with any other official. Nor would
it be prudent to remove the national economic interest
determination from the process; that, after all, is the provision
which keeps us from damaging ourselves with Section 201.

Third, while all of us would like to see improvements in
our ability to assist industries in structural adjustment, we
should not be so naive as to think that the answer is to substitute
bureaucratic judgement for the wisdom of the marketplace.

Finally, it is critically important as we consider any
improvements in Section 201 that we avoid changes that would make
our process GATT-illegal. We are seeking to provide leadership
to the world in improving the safeguards process in the new round
of GATT negotiations and we would totally undermine our credibility
if we were to blatantly disregard existing GATT rules.,

Faor the reasons above, Mr. Chairman, the Administration
opposes Title IIX of S. 1860. Title III contains too many
provisions that would violate our international obligations,
would bring unwanted government interference in private sector
decisionmaking, or are otherwise objactionable to us. While we
consider the approach in 8. 2099 to be much more constructive, we
still oppose it in its present form. —

Thank you again for the opportunity to testify today,
Mr. Chairmaz. Igwould be happy to respond to any questions you

may have.
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Section-by-section Analysis of 8. 2099

. As introduced Feb. 25, 1986

Section 1 -- Investigations

Adjustment plans: Deletes the existing requirement that
petitions under section 201 include a statement of the specific
purposes for which relief is being sought; substitutes a require-
ment that all 201 petitions include an adjustment proposal
including objectives, goals, timetable and actions to be taken to
meet these objectives. No 201 investigation could be initiated
until the ITC receives an adjustment proposal from any person
eligible to file a 201 petition for the industry (any firm, trade
association, union or group of workers which is representative of
an industry that makes an article like or directly competitive
with the imported article).

Threat of serious injury: Elaborates on the existing
factors to be examined concerning threat of serious injury, and
adds: (1) targeting; (2) existence of preliminary or final
atfirmative antidumping or cVD determinations on goods produced
by the U.S. industry; (3) lack of ability of firms in the industry
to maintain existinz levels of R&D; (4) the extent to which trade
restraints abroad divert exports to the U.S.; (5) increase in
capacity, or unused capacity, abroad likely to result in increased
imports into the U.S.:; (5) rapid increase in market penetration
and the likelihood that it will increase to the level of serious
injury; (6) probability of price-suppression or price-depression
caused by imports; (7) potential for product-shifting; and (8)
other demonstrable adverse trends that indicate probability that
imports will cause serious injury. The first four new factors
are in S. 1860; the last four track the threat factors added to
the AD/CVD law in the Trade and Tariff Act of 1984.




ITC remedy recommendations: Makes it possible (but not
mandatory) for the ITC to recommend TAA in addition to import
relief. Newly requires the ITC to hold a hearing on its remedy
recommendation and the adjustment proposal, to determine the
probable effactiveness of import relief, to evaluate the effec-
tiveness of the adjustment proposal, and to estimate the effects
of relief on private and industrial consumers.

Presidential action: Requires the President to evaluate the
adjustment proposal. Also, the President's report to Congress on
his action under section 203 must also describe: the probable
effects the import relief will have on the industry's ability to
adjust to imports; actions that industry, labor and governments
are taking or have agreed to take to aid competitiveness (the
"adjustment agreement"); and the probable effects of the relief
on consumers.

¥e do not believe that the President should be required to
reviey adiustment plans nor to report on actions to be taken by
industry and labor to adjust to imports. It has to be clear that
proposals by industry. labor or government to take specific
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Adds two (1) trust
relief provisions identical to those in 8. 1860; and (2) tilat-~
eral negotiations to address problems not susceptible to unilateral
solution, such as diversion of imports due to targeting. If such
negotiations fail to provide substantial relief by a year later,
the Pregident must proclaim import relief (subject to Congressional
override) to some extent within 115 days after that.

Requires an after it terminates,
aim;larly to section 304 of 8. 1860, .

This provision is a copstructive., although unnecessary.
addition to existing law. It
for evaluating the effectiveness of escape clause relief generally.

Followup on adjustment adreements; Requires the President
to establish procedures for monitoring achievement of the goals
of the adjustment agreement; permits termination or modification
o the relief if the actions agreed to are not taken; authorizes
submission of fast-track legislation necessary or appropriate to
achieve goals of the adjustment agreement.

Ne believe that it is inappropriate for the President to

- gstablish rigid proceduxes for monitoring adjustment plans. We

slready, as appropriate., mopitor implementation of import relief




201 sunset; Bars any new 201 investigation in an industry
that has been granted import relief under section 201 during two
non-consecutive periods. For any industry that has been granted
section 201 relief in a previous non-consecutive period, the sole
objective of any new 201 relief is to be orderly tranafer of
rasources out of the industry (and the adjustment proposal must
specify how); import relief cannot exceed the relief provided the
last time; and no extension of relief will be allowed.

¢
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3. Threat of serious injury: orates on the existing = = .
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Text as introduced Nov. 20, 1986

Section 301 == Investigations under Section 201 of Trade Act
of 1974

Amendments regarding ITC investigations under section 201.

1. Focus on adjustment: Amends section 201l(a) to provide

that purposes of inport relief may include facilitating the
orderly transfer of resources to alternative uses

compe . Requires the ITC to investigate factors other
than imports that may be a cause of injury or threat, and to
include such findings in its report to the President. Requires
the ITC's recommendation on relief to determine whether adjustment
assistance can effectively assist in remedyinag (rather than
remedy) the serious injury or threat found by the ITC; in effect,
requires the ITC to recommend import restraints whenever it finds
serious injury or threat thereof.

of T2
nast
Jurisd
of |
2.

Focus on domestic production: Requires the ITC to disregard
domestic producers' captive imports when determining the domestic
industry producing like or directly competitive articles.

Focuses ITC injury examination not on the overall profitability
(including offshore operations) of firms in the U.S. industry,
but on firms' ability to operate domestic production facilities
at a reasonable level of profit. Provides that captive imports
by firms in the industry may not be considered as a factor
indicating absence of serious injury or threat.

it is not appropriate. . -

Elaborates on the existing

' . :':' f
- : _ e
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adds: decline in market share; targeting actions that cause or
threaten serious injury; existence of preliminary or final
affirmative antidumping or CVD determinations on goods produced
by the industry; lack of ability of firms in the industry to
maintain existing levels of R&D; the extent to which trade
restraints abroad divert exports to the U.S8. This provision is
substancially the same as elements of section 301 of S. 13536.

4, consumer impact: requires the ITC's recommendation on relief
to include an estimate of the short-term and long~-term effects of
the recommended relief on private and industrial consumers
(including effacts on price and availability of imports and
domestic products).

Authorizes provisional import relief (any action authorized
under section 203(a) including tariffs or quotas) a
determination of serious injury by the ITC, if the President
finds that "critical circumstances" exist. "Critical circum~
stances" exist if a significant increase in imports (actual or
--relative to-domestic production)- over.a-short periocd. of. time has.. ...




.
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led to circumstances in which a delay in the imposition of relief
would cause damage to the domestic industry that would be difficult
to remedy at the time relief could be provided under section

203,

Provides fast-track raelief where a section 201 petition
is filed on a perishable product, if the petition requests such
relief and is also filed with USDA. The Secretary of Agriculture
determines within 14 days whether such relief is warranted, and
the President than has 7 days to decide whether such action is in
the national economic interest. "Perishable products" are
not defined. Emergency relief can include tariffs, quotas, or
tariff quotas; it lapses when regular import relief is proclaimed,
when the ITC makes a naegative ingary determination or the President
decides not to give relief, or when the President decides relief
is no longer warranted due to changed circumstances.

Requires the ITC to evaluate the effectiveness of escape
clause relief after it has terminated. ITC must hold a hearing
and report to the President and the Congress.

N Cieme eets o1 sa s e nn o




Provides for optional tripartite plan development groups to
prepare an industry assessment and competitiveness strategy, if
requested by the petitioner in a 201 case. This strategy must:

-- set out objectives and sgecitic steps to improve competi-
tiveness and lead to an industry that can be competitive
after import relief expires:

~=  include a desirable adjustment strategy for the producers in

' the industry;
- set out actions Federal agencies can already take, or
. recommend new legislation, to help meet objectives of the
strategy: and

~= describe all actions that management, labor and government
are taking or have agreed to take to fight injury-causing
factors other than imports and to aid adjustment.

The assessment and strategy must be submitted to the peti-
tioner by 120 days after the start of the 201 case, together with
the group members' opinion of the viability of the strategy.
Support services for the plan development group are provided by
USTR, Labor and Commerce.

If the ITC finds serious injury, the petitioner may submit the
assessment and strategy to the ITC the day after the injury
finding. The USTR then submits the opinions of Federal agencies
on the viability of the strategy, as the USTR deems appropriate.
The ITC then must seek commitments from the firms in the industry
on how they plan to act on the strategy's recommendations, and
otherwise on planned actions to adjust. The ITC transmits these
commitments on a confidential basis to Federal agencies. (In the
Presidential phase of the 201 investigation, the President
nust evaluate the strategy and the commitments, which must both be
taken into account in deciding on import reliet,)

The ITC's remedy recommendation must take into account

the contents of the assessment and strategy and the confidential
commitments by firms. The ITC must also determine whether there
is a reasonable expectation that the strategy, plus the commit~

- ments, will enable the domestic industry to adjust to import
competition and lead to a domestic industry that can be competitive
(even if smaller or differently comgosed) after relief expires.
If the answer is yes, and the petitioner has not withdrawn its
assessment and strategy, the ITC sends it and the commitments
together with its report to the President.

e o W,,,M‘W:tt.an,a‘saé.ssmsnt, and.strategy has been submitted to the = . .
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President in a 201 case, he must provide the import relief
recommended by the ITC, or substantially equivalent relief, or
immediately submit "fast track" legislation allowing him to
provide no relief or other relief. Unless the bill passes, in 90
days the President must proclaim the ITC's recommended relief.

If relief is granted in a "strategy" 201 case, the assessment
and strategy becomes public. Afterward, industry adjustment is
monitored by an interagency committee including USTR, Labor and
Commerce, which must also make recommendations for government
actions or new legislation (given "fast-track" treatment) to aid
adjustment by the industry. If the committee decides the firms
or workers are not following through on the strategy or commit-
ments, it then consults with the original plan development group
or with firms in the industry. If then the committee decides the
compliance failure is not justified by changed circumstances and
has adversely affected implementation of the (adjustment) objec-
tives of the strategy, the President can request a review by the
ITC, and then can terminate or modify the import relief.

The existing provision of law requiring the President to
consider the effect of import relief on consumers is amended to
ma?e ihe ITC's estimate (see section 301 above) determinative on
this issuae.




Requires the President to consult with the TPC before making

his determination regarding import relief.

-

Provides additional options for import relief:

accelerated antidumping/CVD cases if appropriate. an

ITC determination of serious injury (with respect to global
imports) would be treated as an affirmative ITC determination
of material injury (with respect to dumped or subsidized
inports from those countries subject to the antidumping or
cvD investigation):

limited antitrust exemptions for mergers and acquisitions
that are reasonably related to enhancing competition with
foreign competitors to whom market share has been lost and
that outweigh adverse competitive impact on the domestic
market (considering worldwide competition):; and

nultilateral negotiations to address problems not susceptible
to unilateral solution, such as global oversupply or diversion
because of government targeting. The President then haa one
year to negotiate. Where negotiations fail to provide
substantial relief from the serious injury, the President
must proclaim the relief the ITC originally recommended,
unless he obtains "fast track" legislation authorizing him

to provide no relief or different relief.




A geperal provision tailored to fit only the footwear and
copper industries; changes the rules to legislate relief for these
industries. If, within a year after the date of enactment,
either industry files a petition to review its past 201 injury
determination, the ITC would be required to rule on the review in
60 days (and recommend relief if it reaffirms the past injury
finding). The case would be treated as if an assessment and
strategy had been submitted, and as if the ITC had found a
reasonable expectation that the strategy would enable the industry
to adjust to import competition without further import relief.

The effect of this would be (see section 305 above) that the
President would have to provide the relief recommended by the ITC
or substantially equivalent relief, unless fast-track legislation
authorizes denial of relief or different relief.

64-483 0 - 86 - 3
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Senator DANFORTH. Mr. Ambassador, thank you.

I am told that you have an 11:06 meeting at the White House,
and that therefore you will have to be leaving here at about quar-
ter to 11. Obviously, we are going to run out of time for question-
ing, but the early bird list that I have is Danforth, Heinz, Baucus,
Long, Mitchell, Bentsen, Roth, Chafee, those who are here or have
been here.
toLet me just make one point to you and ask if you would respond

it. :

I think that the problem is that with the footwear case there is
created a possibility that an industry can make a very strong case
of injury; that it can expend enormous amounts of time and re-
sources dprosecut:ing a case before the International Trade Commis-
sion and end up with nothing, zero, totally emptyhanded.

If that happens, then, of course, the clear m e to other indus-
tries is if you have sufficient political clout, don’t pursue section
201. Write your Congressman. That is why the textile people did
not follow 201. Why did they have to? It is a matter of pure muscle.

And after the footwear case, they were proved right, you know.
That was the wise approach. Why waste your time in 201.

My question is just the single question: Do you think that 201
cases should raise the possibility of being a total blind alley even if
an industry wins it? Or do you think that a successfully prosecuted
201 case should lead to some kind of remedy or relief or positive
avenue of pursuit for that industry?

Ambassador YEUTTER. Well, Mr. Chairman, first of all, as I said,
it seems to me that the record through the yeaps on section 201 is
really not that discouraging under this President or any other
President, as Senator Evans indicated.

Senator DANFORTH. But I am not asking you a fact question or a
review of history. I am f'ust stating that in at least one case there
was a total blank. Should that total blank be an option if you suc-
cessfully win the case or shouldn’t there be something that is of-
fered to the affected industry?

Ambassador YEUTTER. Senator Evans had some earlier comments
and I would subscribe to those, that the U.S. ITC finding really
doesn’t go into all the aspects of the decisionmaking process. You
have got to give the President of the United States some discretion
to deal with issues that {'}mt cannot be dealt within an independent
commissgion such as the U.S. ITC.

So you are really talking about what constraints, if any, are ap-
plied to Presidential discretion, and then obviously a question of
the judgment of the President of the United States in a given case.

And without getting into a debate on footwear, because you and I

‘have talked about'thatmany;”many times; it does seemt to me that

what section 201 provides in the way of discretionary criteria is
really very appropriate. You know as well as I do.

Senator DANFORTH. Your view is that the President should be
able to say drop it. ‘ S

Ambassador YEUTTER. On the basis of those criteria, absolutely.

Senator DaANroRTH. All right.

Ambassador YEUTTER. Because it seems to me that those are
very legitimate criteria. Those are the kinds of things that a Presi-
dent of the United States ought to consider.
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Senator DanrForTH. We are not going to explore antitrust relief.
‘We are not going to explore some sort of special trade adjustment
asgistance. -

The answer of the President should be, he should have discretion
to say drop it. .

Ambassador YEUTTER. Yes.

This is not, however, to say that we should not explore the items
that you mentioned, or others. It would seem to me that it is appro-
priate for the President of the United States to explore anything of
relevance in that case in making that decision.

I would like to see wide open criteria for the President. Obvious-
1{‘, you may decide that the criteria ought to be more limited than
that for Presidential discretion. But, clearly, it seems to me that we
ought to be able to reach agreement on what are legitimate, logi-
cal, rational criteria for a Presidential decision that goes beyond
the U.S. ITC.

But if after considering all those criteria the President decides
that no relief is appropriate, it seems to me that is a decision that
the President of the United States ought to be able to make.

If there be violent disagreement with that decision, well the
answer, of course, is to change the President of the United States,
or change the U.S. Trade Representative, or both.

Senator DANFORTH. Well, I don’t want to do either of those.
[Laughter.]H

Senator Heinz?

Senator HeiNz. Mr. Chairman, thank you.

Ambassador Yeutter, you cited as one of your success stories the
President’s decision on carbon steel. I think it is rather ironic you
should cite that as a success story because shortly after the Presi-
dent decided to implement a voluntary program of steel restraint,
one steel company—Wheeling Pittsburg—went into bankruptcy.
Today as we sit here, the Nation’s second largest steel company
has gotie into bankruptcy; the LTV Co. announced this morning.

That steel company is composed of what were the third and
fourth largest steel company, namely, the Jones & Lagghlin, divi-
?ior:i of LTV, and the Republic Steel Co., headquartered in Cleve-

and.

What the administration, in fact, did under the section 201 peti-
tion was to say no to it. They rejected the ITC’s recommendation
for relief and instead chose to implement a voluntary restraint pro-
gram with a goal of 18.5 overcharge for imports’ share of the
market, excluding semifinished. ‘ ‘

In view of the administration’s decision to go the so-called VRA

place close to the 18.56 percent promised—it was due 25 percent—
and in view of the bankruptcy of the nation’s second largest steel
maker today—and I suspect that at least one other may shortly
follow—would you please explain why you consider the steel deci-
sion a success? .

Ambassador YEUTTER. Well, Senator Heinz, first of all, I did not
cite it as a success. I cited motorcycles as a success. And I was
agrgeingovi'ith you that motorcycles is one of the success stories of
section 201.

ute, the fact-that-during 1986 the-import share of market-was'no ="~
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Senator Heinz. I thought it was one of the four where you said
the administration granted relief.

Ambassador YEUTTER. Correct. ,

Saying the administration granted relief, and saying that it was
a success story, are two different things.

Senator Heinz. Just to clarify the record, did the administration
grant significantly less relief than the U.S. International Trade
Commission recommended?

Ambassador YEUTTER. I am not sure that I can make that judg-
ment.

It was necessary, according to our general counsel—and this pre-
cedes me, as you know—to go beyond section 201 in dealing with
that case because the U.S. ITC in that ﬁarticular case did not find
injury on pipe and tubing and some of the other products. And that
was the reason for, in a sense, abandoning the 201 process, going
outside into the VRA operations.

But one of their more or less relief was granted, it seems to me,
as not of any particular relevance. What is relevant is whether or
not a proper response was made in that situation. I did not have
anything to do with that response, you know. But it does seem to
me that what has ultimately emerged is a process that is really
worked out quite well today.

You are correct that the import level——

Senator HeinNz. Did you say “quite well?”

Ambassador YEUTTER. Quite well today.

Senator HEINz. For the steel industry

Ambassador YEUTTER. May I finish my answer, Senator?

Senator HEINz. I am sorry. Excuse me. I did not mean to inter-

rupt.

genator DANFORTH. I am going to interrupt after a short re-
sponse because we have a number of Senators present and the Am-
bassador has only 12 minutes before he has to leave. So if you
couald respond.

Ambassador YEUTTER. Can I quickly answer that, Mr. Chairman?

Senator DANFORTH. Yes.

Ambassador YEUTTER. I said “quite well today,” because, as you
know, the import levels are trending down. They were down to
about 20 percent, which is not too far from that 18.6. The last time
we had a monthly report we think they are trending in the proper

_direction, and that that program is working as it was intended.

3
i

I am well aware of the economic travail in that industry, Senator
Heinz. You are, too, because you represent a vast segment of it.
I am chagrined to learn of the bankruptcies in the industry, but I

-believe.both. of us.know. that.bankruptcies are caused by a variety

of factors, only one of which is imports.
Senator DANFORTH. Senator Baucus.
Senator Baucus. Thank you, Mr. Chairman. ;
Ambassador Yeutter, you and others in the administration ‘have
often characterized the House bill as protectionist and every other
perjorative term known to mankind. '
Ambassador YEUTTER. It is deserved.
Senator Baucus. Could you compare the House bill with the
Senate bill’s section 201 provisions? Isn’t the House bill much less
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protectionist and much more in conformance with the administra-
tion's view on section 201 than the Senate bill?

Ambassador YEUTTER. Well, let me say this, that certainly we
have major reservations about the Senate provisions that are being
discussed this morning. Whether they are protectionist or not obvi-
ously depends on the administration of these provisions. But, clear-
ly, they span as protectionist. .

Senator Baucus. If the administration had to choose between the
two, which would the administration prefer?

Ambassador Yeurrer. Well, we would obviously not like to
choose between the two at all because we feel that section 201 as it

_is presently written is well drafted, clearly in conformance to the
GATT, and is being administered in the proper way, both by the
U.S. ITC and the administration. .

Senator BAucus. As an impartial objective observer, wouldn’t
you say that the House bill is more in conformance with the ad-
ministration’s view than the Senate bill?

Ambassador YEUTTER. I would say that the House bill is on this
provision perhaps less onerous than the proposed Senate version,
yes, sir.

Senator Baucus. The point is that, first, the House bill is not as
protectionist as you and others in the administration have labeled
it, at least not on section 201, because it is much more in conform-

_ance with the administration’s view——

Ambasgsador YEUTTER. But it has 458 '%ages.

Senator Baucus. I understand that. There is give and take. But
at least on section 201.

A second fundamental point raised by Senator Danforth is this.
What certainty do petitioners have today when the{ petition under
section 201 that they will be granted appropriate relief?

It seems that %y they have no assurance that they will be
granted any relief. The analogy is perhaps not 100-percent accu-
rate. But compare it with the (iudicial system. Today, when some-
one goes to the trial courts, and the judge or the jury rule in favor
of one party or the other, there are some constraints on the appel-
late court’s review. And there are standards of review, too.

Under section 201, for all intents and purposes, there are no
standards. It really comes down to the absolute discretion of the
President.

Presidents come and go. Some Presidents are very much in favor
of free trade and some Presidents aren’t. So it seems to me we have
to find some way to give greater certainty to petitioners under sec-
tion 201, when in fact they have a very, very good case and should
be granted relief.

me of us are a little disturbed that the administration seems to
be stonewalling. And I think that, given our form of government,
we have to reach some compromise.

Ambassador YEUTTER. Senator Baucus, I indicated that there are
a number——

. Senator Baucus. Mr. Chairman, I am through with my time
ere. ‘

Ambassador YEuTTER. Well, if I may respond in 30 seconds.

I indicated there are a number of things in section 201 that can
be done that would be positive and helpful. They clearly would not
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go as far as what you are contemplating here because you are
asking for a certainty of response, and I really do not believe that
should occur.

It is much different from a judicial analogy where there is some-
one who is right and wron%;O ere isn’t anybody being wronged in
this case. We are talking about international competitiveness here
and the fact that we have an industry that can no longer compete
satisfactorily. ( :

Senator Baucus. I am sorry. There is no right or wrong in a judi-
cial case, just the facts and the law. The same is true here.

' . Ambassador YeuTTER. Well, but——- -~ -+ ‘

Senator DANrorTH. I think there is a pretty good record of the
difference of opinion at this point. Senator Mitchell?

Senator MircHELL. Thank you, Mr. Chairman. :

Mr. Ambessador, if I may just pursue the line that Senator Dan-
forth and Se¢nator Baucus also pursued, I think the problem really
is the footwear industry decision. Here is an industry that followed
the rules. Imports were at 77 percent. The International Trade
Commission unanimously ruled there was injury, and by a 4 to 1
decision recommended relief, and the President said no under the
absolute sole discretion given under this law.

And so, as a matter of fact, imports now exceed 80 percent. And
the President’s decision will, of course, cause the total destruction
of the domestic industry.

Maybe that is a desirable result by your standards. But I say to
you it is not a desirable result for the hundreds of thousands of
Americans whose livelihoods depend on that industry.

Why should the textile industry have pursued that course? Im-
ports were not 77 percent there. It didn't have anything like the
argument that the footwear industry had. |

d in addition, with respect to the textile industry, as you
know, the multifiber arrangement predated section 201. And since’
the purpose of section 201 is to impose some form of import restric-
tion, they already had that, su‘gposedly. Although, of course, the
gdlﬁlt:iistratxon never met the objectives that.the President stated .

e had. ‘

And so I cannot see how you can make an argument that the
textile industry did not follow this section of the law, or that this is
a meaningful section. : :

I think the footwear industry case stands as a beacon for every-
one. I mean, you got the message across that there are not going
be any restrictions on imports under this administration in any
-meaningful way except for a few politically sengitive cases. - -

d so anybody, any industry, that would spend hundreds of
thousands of dollars to dpursuea a case would be considered foolish
after that decision. And the stockholders of that company would
have a right to ask the management, “what are you doing wasting
our money pursuing a case in view of that decision because you
don’t have anywhere near the case the footwear industry did.” It is
certain that there will be very few industries that will ever follow
this process that will have the case the footwear industry had.

And under those circumstances, I think that we would be irre-
sponsible in the Congress if we did not take some action to at least
provide some framework for Presidential decisions.’ ‘



67

I think Senator Danforth hit it right on the head. Somebody fol-
lows the process, wins the case—wins the case—and ends up with
nothing. It is one thing for you to take the number of cases and say
in a certain number there was no initial favorable decision. No one
disagrees with that. There are going to be such circumstances. But
when someone wins the case, has an overwhelming argument in
their favor, and then ends up emptyhanded because of the absolute
sole unfettered discretion of the President, bound by no standard,
under no review, then I think that any industry that tried to
pursue that would be foolish, would be wasting time and money,

- and the only recoursé they have is to try to come to the Congress,

and through the use of political pressure, try to get some restric-
tive legislation passed. ,

Ambassador YeuTTER. Senator Mitchell, with all -due respect, I
just do not agree with any of that. I really believe that that over-
states the footwear case in a dramatic fashion. :

After all, the shake and shingles people did win more recently in
a case that was somewhat similar to footwear. They won it without
even using a Washington, DC, lawyer. ‘

Senator MrrcHELL. Just a minute. I have got to respond to that.
That is a blatantly political decision, having to do with the Canada
free trade negotiations.

Ambassador YEUTTER. That is right.

Senator MrrcHELL. You were just out in Idaho where the incum-
bent Senator said that he won that concession from you as part of
the vote on the Canada free trade zone. You know that as well as I
do. That had nothing to do with the facts. That was a purely politi-
cal decision to get the Canada free trade zone through Congress.

Ambassador YEUTTER. Senator Mitchell, that issue was not even
giscussed as a part of the United States-Canada free trade debate

ere. ‘

 ~Senator MrircHELL. There was no discussion about U.S. lumber?

Ambassador YEUTTER. Of shakes and shingles. Shakes and shin-
gles and timber was discussed obviously. But the shakes and shin-
gles case, which is a 201 case, was not even on the President’s desk
at that point in time. .

Senator MiTCHELL. So you are now saying that the Canada free
trade vote had nothing to do with the shakes and shingles cage?

Ambassador YeUTTER. Absolutely. ‘ ‘

Senator MitcHELL. All right. Thank you very much.

Senator DANFORTH. Senator Roth,

. Senator Rorn. I will be very brief, Mr. Chairman. I want to make

a tcouple of comments and ask for the Ambassador’s comment in
return. ‘ . o

First of all, as you know, I agree with much of your criticism of
the proposals. I am somewhat disappointed, however, that you did
not come out in sufpport of what Senator Chafee and I have pro-
posed as a means of strengthening section 201, and would urge you

" to look at it from that standpoint.

But what I would really like to comment on, because I think pas-

~ sions are very high, emotions are very deep in this situation. And if

we are going to avoid some of this protectionist proposal—we.are
talking about fair trade here—it seems to me that the administra-
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" tion must take a more affirmative stance on the question of trade

adjustment, particularly for workers.

ow I pushed through an extension, but it was over the adminis-
tration’s objections, in all fairness. I think I have a proposal that is
realistic. It is financially sound. We propose a new, innovative
device of financing it. And I would urge that if we are going to
move ahead and have what we consider fair trade policies, that we
have to move in the area of trade adjustment for workers.

I would just urge you to become a spokesman for that and ask
you to make ang comment at this time you think appropriate.

Ambassador YEUTTER. All rifht, Thank you, Senator Roth.

First of all, without getting into details of your legislation, I have
indicated earlier that there were a number of aspects of the {)ropos-
als in 1860 and your legislation that would be acceptable to the ad-
ministration. We do not have time to get into those in detail now
while I am here, but I am happy to discuss them more thoroughly
and comprehensively with you at a later date.

As to adjustment assistance, that has obviously been a continu-
ous issue for all of us for a long time. And we are still openminded
on the question of how that can be made a more feasible and ra-
tional kind of prog;m and we continue to work on that.

Bill Brock, as retary of Labor, of course, is in the lead on
that. But I know that his mind is open; so is mine. We talk about it
together, and so it may be that we can make some progress on time
and adjustment assistance in the future. ‘

And while I am at it, Senator Danforth, if I may, I would like to

o(;)%:k and make one further comment to what Senator Mitchell
say.

Senator DANFORTH. Let me just say this. You are on your own
now because it is quarter to.

Ambassador YEUTTER. If I do?

Senator DANFORTH. It is quarter to 11. I know Senator Duren-
berger wanted to ask one question. Do you have 2 minutes in
which he could ask a question? .

Ambassador YEUTTER. Sure. ‘

Senator DANFORTH. And you could respond, and then respond to
Senator Mitchell.

Ambassador YEUTTER. All right.

Senator DANFORTH. Also, it is my understanding that Mr.
Holmer would be able to perhaps stay. I know Senator Heinz has
some further questions and maybe other Senators, too.

Ambassador YEUTTER. Certainly. And I will be glad to come back,
Senator Danforth, if need be.

Senator DURENBERGER. Mr. Chairman, to simplify things, I would

ask unanimous consent that my 5-minute question, my 3-minute
brief statement, and the Secretary’s 2-minute response be included
in the record at this point. And I do have a series of questions rela-
tive to the relationship between the Congress, the ider:t and
the ITC that relate to 201 that I really would appreciate the Am-
bassador responding to. But I think it -would be a lot better if we

- did it in writing,

Senator DANForTH. All right. Well, could you do that in writing
for the record? o B
Senator DURENBERGER. Certainly.

u
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[Answer not available to press time:]

Senator DANFORTH. And would you want to have the last swing?
Senator DURENBERGER. Yes; if I may take nﬁ' last swing. If I ma
just take 80 seconds. And this is for you too, Mr. Chairman, as welil

as.———

Senator DANFORTH. At me too or for the——

Senator DURENBERGER. Not at you; with you. Always with you.

It is on the question of limiting Presidential discretion. And I
just wanted to draw specific reference to the criteria that are in
the law today which seem to me to be reasonable criteria. One of
them, Senator Mitchell, is the probable effectiveness of import
. relief to aid that industry to adjust to competition. I think that is
obviously the heart of the matter. .

A second one is the effect on consumers. A third one is the effect
on broader international economic interest, which gets into the for-
eign policy things, of course. A fourth one is the effect on our inter-
national obligations through compensation. In other words, how
much are we going to have to pay in compensation if we grant
relief? And a fifth one is the impact on third-country markets, the
broader international trade picture.

A sixth one is the economic and social cost on taxpayers, commu-
nities, and workers.

Those clearly seem to me to be the kinds of things that really
have to go to the President of the United States. Those are issues
that no independent commission should handle. We cannot have
the U.S. International Trade Commission deciding foreign policy
cgpsiderations or broad international economic policy consider-
ations.

I do not see any way in this system of Government that we have
to avoid having those kinds of issues go to the President of the
United States for final deliberation and decision. I just think that
is the way our democratic system has to work. i ‘

We can argue obviously about the decision that is made, and we
could debate footwear for a long period of time. But as I said earli- -
er, I think the answer has to ﬁ holding the President of the
United States accountable for whatever that decision hap ns to
be. And if we had time we would go through the footwear lecision
item by item on that list, but unfortunately we do not have the
time right at the moment. -

Senatog MrrcHeLL. Mr. Chairman, may I respond briefly to the
response? '

?nator DanrorTH. Yes; well, let me ask, do you have to leave
now
* Ambassador YEUTTER. Two minutes.

Senator MiTCHELL. Less than 2 minutes.

Ambassador YEUTTER. All right. - o o

Senator MircueLL. I do not dxsagr isagree with you that those factors
are within the realm of the Presidency, particularly the foreign
policy implications. There is no disagreement on that. ; N

The point, which I think Senator Danforth made precisely, is
that we have established a quasi-legal mechanism for the determi-
nation of whether injury exists and a recommendation as to relief,
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‘I believe those factors should be taken into account when the
President fashions the relief that is dictated by the result arrived
at through the quasi-legal process. And that is really what this bill
attempts to do.

It does not attempt to deprive the President of a role in this. It
does not attempt to eliminate those factors from Presidential con-
sideration. But it attempts to obviate the situation which existed in
footwear and which since, to me, seems untenable; that you go
through the process, you win in a quasi-legal'proceeéing, and then
the President has the sole discretion to wholly disregard that result
and to give no relief. I think those factors should be taken into ac-

"‘count in fashioning relief, and that is really what this is an at-
tempt to do. A ,

So I don’t think we disagree on the right of the Presidency to be
involved, the obligations and the factors to be considered. Our dis-
agreement is in that narrow band as to whether or not he should
under certain circumstances, after someone wins going through the
process, to be able to deny relief totally.

Ambassador YEUTTER. Yes.

Obviously, we have a significant difference there, but we will
debate that more later. ’

Senator MrrcHELL. I thank the Ambassador.

Senator DANFORTH. Mr. Ambassador, thank you very much. Mr.
Holmer, thank you for your willingness to stag.

I want to apologize to Mr. Pratt for my departure. There is a
little conference going on with the Ways and Means Committee
right now, and Senator Heinz will chair the hearing.

Senator HeiNz. Mr. Chairman, thank you.

Mr. Holmer, thank you for staying. I just want to make one
thing clear about S. 1863, just for the record. It needs to be pointed
out that S. 1863 only narrows the President’s discretion, which has
been the subject of discussion so far, if the ihdustry assumes an ad-
ditional burden, namely, that of coming up with an adjustment

- - plan. The present- process, where the industry- does not. assume - -
. such a burden, would still be available, and the President’s status

quo would be entirely preserved.

. But I think what you, frankly, are just as qualified to testify on
as Ambassador Yeutter is the extent to which the interagency
review process and the way it works undercuts the chances of the
President even getting a reasonable recommendation, let alone pro-
ducing a sensible and sensitive recommendation.

Now, let me ask you this. We all know that there are a number
. of agencies involved in the review process of a U.S. International
Trade Commission recommendation. How many agencies are in-

... volved?, o ’

STATEMENT OF HON. ALAN HOLMER, GENERAL COUNSEL, U.S.
TRADE REPRESENTATIVE, WASHINGTON, DC

Mr, HoLmER. My guess is, Senator Heinz, that there are, I think,
10 or 11 departments or agencies that are a part of the Trade
Policy Committee. : BT S

Senator Heinz. So we are not sure, but the number is very large,
and it is at least 10. ' ,
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Mr. HoLMER. And I can certainly provide that for the record, -
Senator Heinz. m‘w-./

There are not as many agencies that are represented on the
Economic Policy Council through which these recommendations
flow. I would guess there are six to eight departments or agencies
that are reg_i'esented.

Senator HEINz. So the first review process is with 10 or more
agencies, and then it is narrowed down to a mere 8. Is that right? .

Mr. HorMmEer. Well, if you include—and including among those
six or eight are those White House agencies, like the Office of Man- .
agement and Budget, or the Office of Policy Development, that are
inevitably—the Chief of Staff’s office—that are inevitably going to
llg’e irg;ol\;;ed in any decisionmaking process that is proposeg to the

resident. A

Senator Heinz. Now, among those agencies are the State Depart-
‘ment, the Office of Management and Budget, which you just men-
tioned, the Council of Economic Advisors. Is that torrect?

Mr. HoLMER. Yes, sir.

Senator Heinz. To your knowledge, have they ever staporbed
r'glie?f, the relief recommended by the International Trade Commis-
sion

Mr. HoLMER. Yes. ’

Senator HEINz. I mean, at the first go around. I don’t mean the
President’s decision in the Harley Davidson case after it had been
made. Obviously, they support the decisions after they are made. I
mean, in the review process.

Mr. HoLMmERr. Right. '

I would need to have a chance to review that carefully, Senator
Heinz. I am confident that théré are circumstances during this ad-
ministration where some of those agencies have supported recom-
mendations. : -

Senator HriNz. Can you think of one? .

Mr. Houmer. Well, if I could—and I wouldn’t want to state this
unless I would have a chance to go back and check the records and

Senator HEINz. But you will admit it is hard to think of one.

Mr. Houmer. Well, 1 would not be in a position to be able to
advise this committee publicly as to the positions that were taken
by individual departments or agencies in that recommendation
process. o :

Senator HeiNz. You have got a large staff from the USTR sitting
here in the room, surely with collective institutional wisdom. You
don’t have to name the case, but I will rely on your integrity and
honesty as to whether there is one instance of those three agencies,
in the first instance, going along with the ITC. Is there one in-
stance known? : - :

- Mr, HoLMER. My staff—and as you know, I have been at USTR
for slightly less than a year—my staff advises me that the answer
"~ to g:ur question is yes. ‘, N
Senator HeiNz. There is, in fact, one.
- Mr. HoLMmEer. Well, that was your question.

Senator HEINz, Is there more than one?

Mr. HoLMER. Yes. ,

Senator Heinz. I gather it is a relatively modest situation.
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Would it be fair to say that it is rare?

Mr. HoLMER. It is certainly fair to sa% that the agencies that you
indicated favor relief less frequently than the Commerce Depart-
ment or the U.S. Trade Representative or other agencies that, as
we indicated, frequently carry the day in persuading the Presidem
to provide the import relief under section 201. .. .. .. ... .

nator HEINz. I think we could characterize—would it be unfair

~to characterize it as rarely?

Mr. HoLMER. It may be.

Senator Heinz. To save time,.obviously you don’t have to reveal
what agencies did what in terms of the specific agency, but I think
it would not be urfair to ask you to compile a statistical analysis of
those three agencies aggregated as to the cases that we have in
question. k

Mr. HoLmEer. We will pull that together for you, Senator.

Senator HeiNz. My time has expired. o

Senator Baucus, do you have any questions? ‘

Senator Baucus. I have no questions. Thank you, Mr. Chairman.

Senator HEINz. I have one last question then.

I mentioned a moment ago that the second largest steel company
had gone into bankruptcy. Many shoe companies have gone into
bankruptcy. Many apparel and textile mills are going into bank-
ruptcy. American semiconductor peofple are going into bankruyi)wy.
Do you believe that there are any failings with our trade policy?
DONYW think our trade policy is satisfactory?

r. HOLMER. I certainly do, Mr. Chairman. I would be happy to
go into great detail——

Senator Heinz. Well, that is all right. I was afraid I was going to
get that answer.

Senator Baucus earlier raised the question of whether the admin-
istration was simply going to stonewall any Senate, or Senate-
House, initiative on trade. And is it fair to say that as of today the
answer to that question is still yes?

Mr. HoLMER. Absolutely not, Senator Heinz.

- - Senator HEiNz: Would Kou clarify for-us the administration’s po-

sition? Will you work with us for a trade bill?

Mr. HoLMER. Yes. And as I indicated, I was out meeting with 6
or 8 or 10 Senate staffers on the Finance Committee yesterday, and
as I indicated to them, and I will indicate to you, we do want to
work with this committee and with the Congress in terms of fash-
joning acceptable trade legislation: We are not eager to throw our
principles in the trash can during that %rocess,‘ but we are willing
to work with you in trying to fashion a bill that would be accepta-
ble to the administration and toyou. . =

“Senator HeINz, Would you be willing, as part of that process, to
give us an administration proposal as the starting point?

Mr. HoLMER. I expect that that is not likely to be forthcoming at
least during 1986. And I guess I would leave it at that. But we are
certainly willing to sit down—— . o

Senator Heinz. Let me see if I understand the administration’s
position. You welcome trade legislation as long as it is consistent
with your philosophy. You say you need it and want it and wel-

come it, but you do not have any proposal.
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Mr. HoLMmeR. Well, I don’t think that is accurate, Senator Heinz.

Senator HeiNz. All right.

If that is not accurate, why don’t you give us a bill?

Mr. HoLmER. Well, we certainly, in effect, are giving you that in
Ambassador Yeutter’s testimony and his 10- or 12-page analysis of
the section 201 provisions. You will see that with respect to Ambas-
sador Yeutter’s testimony next week on section 301 in a detailed
analysis of S. 1860 and the provisions there on section 301.

Ambassador Smith was up here on GSP testimony. I will be here
tomorrow on the Specter bill. We want to work with you in every
. way we can to advise you with respect to those provisions which we

think we could support and those which we consider objectionable -

and why we consider them objectionable.
Senator Heinz. All right.
Are there any further questions?
[No response.] N
Senator Heinz. Thank you very much, Mr. Holmer..

ek
A
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OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE
EXECUTIVE OFFICE OF THE PRESIDEN"

WASHINGTON
20506

September 12, 1986

The Honorable Bob Packwood
Chairman

¢committee on Finance
United States Senate
washington, D.C. 20510

Dear Mr. Chairman:

In the transcript of Ambassador Yeutter's testimony on July
17, 1986, on proposed amendments to Section 201 of the Trade Act
of 1974, Senator Haeinz asked two questions to which we agreed to
respond in writing. First, at page 62 of the transcript, Senator
Heinz askXed which agencies are members of the Trade Policy
Committee. Under Executive Order No. 12,188, the Trade Policy
committee members are: the Trade Representative; the Secretaries
of Commerce, State, Treasury, Defense, Interior, Agriculture,-
Labor, Transportation, and Energy: the Attorney General; the
Director of the Office of Management and Budget; the Chairman of
the Council of Economic Advisers: the Assistant to the President
for National Security Affairs; and the Director of the United
States International Development Cooperation Agency.

senator Heainz also asked whether the Department of State, Office

_of Management and Budget, and Council of Economic Advisers had

supported recommendations for relief in any Section 201 cases.

In order for the Executive deliberative processes to function

effectively, it is important that we maintain the confidentiality

of agency recommendations to the President on specific policy -

matters. Nonetheless, I have been able to confirm that one or

more of these agencies has supported recommendations for reliet

on four occasions in Section 201 cases during this Administration's ‘
- CONBiGETAtion of 8ix. 201. cases. .. Howevar,.this.may understate. . ... . .

such support becauss such records are not kept as a routine o

matter. There may be more such instances, or instances where

gsupport of a certain form of relief was a second alternative.

Sincerely,

/ A£~ ;ri/é‘;‘ﬁa;
Alan F. Holmer
. i General Counsel
. AFH:gtg A ' o
‘boct Bl Rebisch "
Ten Santos
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Mr. HoLMER. Thank you, Senator.
Senator HeINz. Our next witness is Edmund T. Pratt.

STATEMENT OF MR. EDMUND T. PRATT, CHAIRMAN AND CHIEF
EXECUTIVE OFFICER, PFIZER, INC, NEW YORK, NY, AND
CHAIRMAN, EMERGENCY COMMITTEE FOR AMERICAN TRADE

Mr. PraTT. Good morning, Senator. I appreciate being here this
morning to address the issue of the 201 section, legislation.

I would like to say in the beginning that I will be speaking for
ECAT, the Emergency Committee for American Trade, which rep-
resents 60 major American companies who feel largely on a world
basis, and also, although I am not speaking for them, I am part of
the same organization of the Business Roundtable, and, in general,
the positions would be similar, although I am not speaking specifi-
cally for the round table. , ‘

As companies who, among other things, tend to have large inter-
national businesses, it would not be surprising to the committee 1
know that we have the same concerns that Senator Evans has
about the other side of impact of trade relief, import relief, and the
payment that has to be made for it. So that the general feeling of
the business community, the major companies that I represent, is
to be concerned about changes that would exacerbate the problems
that that could cause.

On the other hand, it is a difficult time we are in and all people
in the business community do not feel the same, but I think I can
say that I am speaking in matters that would be generally support-
ed by the majority of the business community.

We in the business community are, however, concerned, as you
are, about the trade deficit. It certainlf' cannot be indefinitely sus-
tained at anything like today’s level. In fact, it is a great concern
{g 1(118 that it has happened this long. Something has certainly got to

one. ‘ '

Hopefully, solutions will be forthcoming to this in other areas

where we think perhaps the major problems lie rather than in the . . ..

" trade policies that we are talking about.

The thing that is of great concern to us, of course, is the Federal
budget deficit, and ‘we hope that the exchange value of the dollar
will continue to improve, and that our Government will continue
its support of that action, and that the economies of our major
trade partners will grow at a more rapid rate so there will be
better customers for us. We believe these things are the more criti-
cal things we face, and we think it is in these areas that we really
have to look for the solutions to trade related problems. -

_In general, we, as chief executive officers, as the Senator previ-

ously spoke said he was at one-time, we are concerned. that it is
important that the President have authority to.act and to vigorous-
ly defend and assert U.S. rights and interests in the trade area,
and that he indeed at the same time keep reasonable discretion be-
cause of the variety of issues that he has to take account of.
Therefore, above all, we urge the Congress as it considers amend-
ing the trade law to do 8o in a deliberative manner that will avoid
shooting ourselves in the foot, which we have sometimes done in
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the past. And I understand from the previous comments that that
is what you are trying to do about in these hearings.

We in ECAT do believe that section 201 as it now stands strikes
a reasonably appropriate balance between protection from injuri-
ous imports and other considerations of the national interest. Obvi-
ously, there is room for difference of opinion there.

e recognize, however, that there is dissatisfaction in the Con-
gress with the way that section 201 has operated in some cases,
and that there is a consequent desire to amend it in a way that
will make import protection more certain through lowering the
threshold for import relief and through limiting or eliminating the
President’s discretion.

We urge the Congress to bear in mind that import relief—and I
will here be somewhat repeating statements of others—keep in

" mind that import relief, pursuant to section 201, authorize the ex-

porting nations whose trade is restricted to redress the balance

either by receiving com’lg?nsation or by retailiating against the

volume of U.S. exports. That is approximate to the export damage
- caused them by section 201 import restriction.

This is a fundamental point to be considered in the amendment
rocess since the price for section 201 import protection is paid by
ndustries and workers not parties to the petition. Indeed, our com-

pany.
is price, of course, does have an effect on the U.S. consumer in
many cases in the case of the form of higher prices.

However, we have tried to be responsive to your challenge to be
open minded and to think of if indeed it is to be amended, what
kind of things might be acceptable even though our preference
would be at this l;))oint for no amendment. And in this area I sus-
pect that all the business community would not agree with what I
am about to say, but the group representing ECAT did agree to
make this kind of a prOposair

As far as the causation standard for import relief, Congress over
thg %rears has progressively lowered the statutory threshold stand-
ar

- to be a “substantial cause of serious injury.” -

peseereval

While opposed to a general lessening of that current standard,

....we believe it might be considered appropriate to consider establish-

ing a lesser standard that would be operative only during periods
of domestic economic recession.

Since “substantial” is defined under the legislation to mean “a
cause no less important than any other cause,” it is likely that eco-
nomic recession, as in the earlier United Automobile Workers sec-
tion 201 petition, will be found to be a more important cause than

: th%,xmﬁgmm U oty

o the extent that this is true, section 201 could be inoperable

during recessionary periods. Public faith in section 201 would con-

- sequently be diminished and petitioners for import relief would

%iikelglseek restrictions directly from the Congress as has been men-
oned. :

On trade adjustment plans, our thouﬁhts are, of course, an un-
derlying principle of both section 201 and article 19 of the GATT, is
that the provision of import relief is to provide time to the protect-
ed industry to restore its competitiveness. '

or import relief to the current standard that imports be shown
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Accordingly, ECAT believes that it makes sense that section 201
petitioners submit an adjustment plan as part of their petition.
Such plans should be encouraged,; and they should be a factor to be
taken into account in deciding whether to provide import relief.

In connection with section 201 petitions under the separate reces-
sionary tract, a possibility that I mentioned above, we could consid-
er it might be reasonable to actually require an adjustment plan in
cases with that lower threshold.

On the subject of Presidential discretion, we believe the Presi-
dent should retain his discretion not to apply recommended section
201 import relief if he deems that to do so would harm the overall
national interest.

-, An exception-here again to-try tobe==conisider 6ther possibilities

in response to your desires, might be made in cases where the ITC
unanimously finds serious injury. In such cases, it might be reason-
able to require the President to act affirmatively either by provid-
ing adjustment assistance or some other form of relief which he
might find reasonable if the sought for relief itself was not deemed
to be appropriate. ‘

ECAT, therefore, would—and also ECAT, in another issue that
was raised we were asked to comment on, ECAT would not object
to Presidential—although we wouldn’t prefer this—we wouldn’t
object to Presidential 201 authority being transferred to the USTR
as one of the possible suggestions so long as the interagency proc-
esses are continued and so long, of course, as it is understood that
. the USTR would be free to seek the advice of counsel of the Presi-
de;ltedWhen it is clear that important national interests are in-
volved.

I have a longer written statement which I have provided to you,
and I have tried to stay within the roughly 8 minutes that you
asked, and I will be available for questions,

e prepared written statement follows:]

PP —
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STATEMENT OF EDMUND T. PRATT, JR., CHAIRMAN
EMERGENCY COMMITTEE FOR AMERICAN TRADE, BEFORE THE
SENATE FINANCE COMMITTEE HEARINGS ON
REFORM PROPOSALS OF SECTION 201 OF THE TRADE ACT OF 1874

Thursday, July 17, 1986

Mr. Chairman, thank you for the opportunity to testify today on
Section 201 of the Trade Act of 1974 on behalf of the 60 members of the
Emergency Committee for American Trade (ECAT). U.S. trade policies
have a fundamental impact on the businesses of our members who have
annual worldwide sales of close to $700 billion and who employ over
five million workers. ECAT members account for a substantial share of

total U.S, exports and are among the largest U.S. employers and

overseas investors.

Although this hearing is focused on Section 201, I hope that the
Committee will bear with brief comments that are made later in my
statement on other major issues of great concern to ECAT that are
included in S.2099 and S.1860 as well as in other trade bills before
the Finance Committee. .

In considering changes in U.S. trade policies, we in ECAT
recommend that amendments to trade law should meet the following basic
criteria. They should:

-~  foster U.S. international competitiveness

-- accord with U.S. obligations under international law
-- leave the President with adequate flexibility and authority

to weigh the overall national interest against specifically

recommended trade restraints, and
-- recognize that gaps in international commercial law and

practice should be solved through international agreement and
"not through ~unilateral actions.
With these criteria in mind, we offer the following suggestions
concerning Section 201.
SECTION 201
Section 201, the so-called "escape-~clause", is the conforming U.S.

statute to Article XIX of the GATT, which authorizes the miposition of
protective import measures to alleviate serjous economic injury caused

_by.competitive imports that are fairly traded. = . .

We believe that Section 201 in its present statutory form strikes

DU T
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J

an appropriate balance between import protection and other
considerations of the national interest. While we would clearly prefer
to see Section 201 kept as it is, we are aware that there is widespread
domestic concern with Section 201 and a consequent desire to change it
in ways that will both lower the statutory threshold for import relief
and make recommended import relief under Section 201 more of a
certainty than at present,

From the viewpoint of those desirous of import protection'under
the "escapse-clause", the record of the past few years is worth looking

at..Since-1981-decisions-have~-been-made-by~the" Internatiohal “Trads™ =TT

Commission. (ITC) on 18 Section 201 cases. Of these, the ITC found
serious injury and recommended that the President impose import relief
in' 6 of the cases. Of this numbér, the President provided import
relief in 4 instances, which is a high percentage of affirmative

action. 1 mention this record since it sheds light on the question of
whether Section 201 should be amended to provide automatic import
protection when recommended by the ITC, -

Causation Standard for Import Relief

We in ECAT are concerned with the severe costs that could be
involved in a general lowering of the threshold for import relief. Too
easy a test would result in either substantial compensation bills owed
by the United States to foreign countries whose trade would be
disadvantaged by Section 201 relief or in foreign retaliation against
U.S. export industries if our trading partners decided against
accepting compensation offered to them by the United States. In either
case domestic industries and workers not parties to the Section 201
process would have to pay the price ror the import relief granted to
others -- a not appealing prospect.

As 1 believe members of the Finance Committee well know, import
restrictions imposed pursuant to Section 201 almost always modify a
U.S. import concession that other countries have paid for in the form
of a reciprocal lowering of their own import barriers. Since something
of value has been taken from them by escape-clause restrictions, the

-~ GATT rules-authorize them to right the balanés by imposifig’ réstrictions

of their own against a similar volume of their imports from the United
‘States -~ or from any other country taking similar action -- or by ..
being compensated by the United States through the lowering of U.S.
import barriers on a like volume of their exports as that affected by
the Section 201 restriction.

An exception to the compensation/retaliation problem , of course,
occurs in cases where Section 201 import relief is accomplished through
a negotiated settlement with the trading partners whose imports are

threatened to be restricted.

Another aspect of the policy dilemma raised by a prospective
lowering of the threshold for import relief is that any advantages
provided an industry through import restrictions could more than be
offset by net costs to the economy as a whole. Consumers, for example,

- would pay highier prices than they otherwise would. The more basic the
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protected product, the more the higher costs would be spread throughout
the economy, thereby undermining the competitiveness of other
industrial sectors in both domestic and foreign markets.

Because nothing in the Section 201 process provides assurance that
import relief is conditional on a plan to adjust to the import
competition, lowering the threshold for protection risks increasing the
number of economic sectors requiring continuing relief in some form.
This is a serious risk which raises the question of whether Section 201
import relief should be conditional on an acceptable adjustment plan.,

As devotees of the historic U.S. trade policy of seeking
liberalization of barriers to international trade, we are hesitant to
recommend Section’ 201 changes. But we also recognize the significant
strains being imposed on that policy by rapidly increasing foreign
competition -- often encouraged and directed by foreign governments --
and by the generally depressed state of the world economy.

As mentioned earlier, we believe that the current threshold for
import relief is about right., It requires that imports be found to be
a "substantial" cause of serious injury. "Substantial" is defined as a
cause "no less important than any other cause."

While we are opposed to a general lessening of this causation test
in Section 201, we do believe that it would be appropriate to consider
changing the threshold test so that petitioners seeking Section 201
relief during times of domestic economic recession would not have to
demonstrate that imports. are ho less important a cause than the .
economic recession itself. Should the Congress want to consider such a
limited lowering of the import causation standard, we have considered
several ways in which such a result might be accomplished. The most
feasible way appears to us to be a two-track system whereby the present
language and provisions of Section 201 would be preserved as Track I.
An alternate system utilizing a lesser degree of import causality could
be created as Track II.

Track II would be available only during periods when established
criteria signal the existence of a recession in the U.S. economy. The 7"
degree of causality between competitive imports and serious economic
injury or the threat of serious economic injury would be less than the
general "substantial" test. Whatever the adjective used, the intention
should be that imports do not necessarily have to be a cause as
important as or greater than ary other cause.  Otherwise, recession
itself is likely to be considered a more important cause than imports
during periods of domestic economic stagnation and Section 201 in
effect will be inoperable.

We further suggest that eligibility for recourse to Track 11 be
conditional on submission by the applicants of an acceptable plan for
adjustment to import competition. The plan.should be supported .by..bpth
labor and management. It should set out detailed steps for overcoming
compestitive disadvantages (addressing such issues as labor costs and
modernizing capital stock), and should propose, staging requirements in
the recovery process which must be met if impdrt protection is to be

f
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continued.

ECAT believes that a strong case can be made for linking relief
and adjustment in any modification of Section 201 that weakens the
causal link between imports and serious economic injury. As we have
noted, import relief for one industry involves costs to other
industries and their workers and can involve a net cost to the U.S.
economy generally., These costs can be minimized and ultimately
returned if impacted industries can be restored to full competitiveness
either in the impacted sector or in other sectors offering more
opportunity.

Import relief confers certain benefits to the protected industries
that can be roughly quantified. It would not be unreasonable to
insist that net benefits be reinvested in improving competitiveness,
especially under circumstances in which Track II would be applicable.

The process which we have just briefly described that would
constitute Track Il would encourage management and labor both to work
together in facing up to their joint problems and to undertake joint
efforts to improve their competitiveness as a condition for temporary
relief.

Our suggestion for the two-track system is addressed to situations
like the one involved several years ago when the ITC found in a Section
201 investigation that the then economic recession.was a more important
cause of the depressed auto industry than imports. Although the ITC 'in
a subsequent case made a Section 201 import relief. recommendation
during a time of recession, ITC commissioners might arrive at a
different conclusion in future cases.

In absence of a statutory change of the type recommended it is
conjectural whether Section 201 relief will be operable during periods
of economic recession since imports will likely be found to be a less
important cause than recession. Congress would then be called on to
provide the relief requested. Implementation of this recommendation
could avoid this and would help to restore the public's faith in
Section 201 as a viable import relief mechanism.

Trade Adjustment Plans e

ECAT believes that plans to adjust to import competition can be
instrumental in the process of adjustment and that they should be
- encouraged but not required to be a part of petitions to the ITC for
Section 201 relief. To be economically feasible, such adjustment plans
should be jointly agreed to by management and labor and such plans
should be taken ‘into account by the ITC and by the President when
weighing whether to provide import relief,

In the case of the second-track just recommended above for Section
201 investigations during times of domestic economic recession,
however, Congress might consider making submission of an adjustment
plan a mandatory requirement.

B i
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If an adjustment plan is part of any Section 201 relief package,
the continuation of relief should depend in part on whether the
adjustment plan was being adhered to.

ECAT does not believe that government should be a participant in
drafting the adjustment plan. That should- be the responsibility of the
industry and unions concerned. Government's role in the Section 201
cooperative adjustment process should be to provide adjustment
assistance programs and/or import relief.

Presidential Discretion [

As a general rule, ECAT believes that the President requires
discretion to be able to weigh the overall national interest against
the likely consequences of implementing import relief measures
recommended by the ITC in Section 201 cases. A graphic illustration of
why we believe this discretion is necessary was President Eisenhower's
decision to reject a Tariff Commission -- the predecessor agency to the:
ITC -- recommendation for import relief for the domestic shoe industry
in order to preserve U.S.-NATO air base rights in Spain. The Spanigh
Government had advised President Eisenhower -that--the recommen gd import
restrictions on Spain's most important export ftem would cause Spain
not :t0 ‘tenew the leases for U.S. air base rights in Spain. The i|
President decided that the overall U.S. national interest was bettdr
served by renewal of the NATO air base vights than by imposition of the
shoe import restrictions. ' & ‘

While we can understand the disappointment and frustration that
follows rejection by the President of Scition 201 recommendations for
import relief on the part of the petitioners and their Congressmen or
Senators, we nevertheless Tesl that the President, as the only ™
nationally elected official, along with the Vice President, is in the
best position to weigh whether the imposition of import restrictions is -

in the national interest.

If there is to be any limitation imposed on the President's
discretion in this area, we would hope that the limitation would be as
narrow as possible. The Senate, for example, might want to consider
limiting the President's discretion to cases where there i8 a unanimous
finding b!( the ITC of serious injury to an industry. ‘Of the 50 most
recent findings of serious injury by the International Trade
Commission, 11 were unanimous findings.... In such cases, the President
might be requirad to take action on bne or more of the alternatives
available to him. These include providing a program of adjustment
assistance, negotiating voluntary restraint programs with foreign
exporters or providing import relief along the lines recommended by the
ITc. ; .

This suggestion, however, is contingent on thiére being a program
of adjustment assistance since it would be our intention that this be
the preferred action of the President in such instances.- Thus, even
though the President would be raquirsd to aut, he would 1ot be forced
to impose import restrictions that, as in the Spanish shoe case just
referrad to, could militate against the national interest.

H
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Another ﬂroposed legislative means of limiting the President's
discretion is the shift of his Section 201 authorities to the United
States Trade Representative. ECAT would not object to such a shift so
long as current interagency processes continue to apply and so long as
it is clearly understood that the USTR is free to seek the advice of

the President when it is clear that important national interests are
involved in implementing Section 201 recommendations from the ITC.

Such a shift could have the positive benefit of enhanclng the
position of the USTR both at home and abroad. ‘

Mr. Chairman, these are ECAT's basic comments on Section 201. As
1 mentioned at the outset of my remarks, I would like from here on in
this statement to add for the record brief ECAT comments on several .
other major trade policy issues before this Committee.

SECTION 301

Section 301 of the Trade Act authorizes the President to impose
import restrictions on products from' countries that maintain
"unreasonable", "unjustifiable", or "discriminatory" restraints that
burden United States commerce. Before exercising this authority the
President is expected to seek a satisfactory resolution with the
country or countries concerned either through invoking the GATT dispute
settlement procedures or through separate negotiations or through a
combination of both. If these efforts prove unsuccessful, he can then
retaliate against the foreign country in a variety of ways. Section
301 authorizes the Fresident, however, to retaliate without utilizing
the GATT procedures or without seeking a negotiated settlement.

~ Section 301 has been invoked a number of times. Retaliation has
generally not been necessary since its invocation has led to negotiated
settlements in a number of instances. Nevertheless, there is a feeling
among many in the Congress that Section 301 should be amended to limit - -

"the President's discretion both through requiring retaliation and

through shifting his Section 301 responsibﬁities to the United States
Trade Representative...... .. : -

ECAT's recommendations on various legislative proposals to amend
Section 301 follow:

Preslden{lal Discretion

-We  recommend that in instances where Section 301 is invoked
agalnst illegal foreign practices -- as measured by the standards of
the GATT or any other bilateral or multilateral agreement -- and where
the dispute settlément procedures of the GATT or other relevant |
procedures have been—followed and have vindicated the U.S. claim, then
the presumption should be that the President should retaliate against
the concerned foreign parties if a satisfactory accommodation of the
Section 301 complaint has not been achieved.

ECAT recommends that in all other Section. 301 cases, the President

'
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should retain his current discretion as to whether or not to retaliate
against objectionable foreign practices. :

Publishing Lists of Products Subject to

Section 301 Retaliatory Actions ‘

We recommend that a procedure either be legislated or promulgated
through rules and regulations whereby lists of products to be
retaliated against in Section 301 cases be published in a timely

fashion so that U.S. industries or firms will have the opportunity to
comment as to whether their economic interests might be damaged.

Shifting Presidential Section 301 Authorities to USTR

As under Section 201, ECAT has no objection to shifting
Presidential Section 301 authorities to USTR so long as interagency
procedures continue to apply and so long as it is understood that the
USTR is not prohibited from consultation with the President concerning
issues of the national interest. .

Foreign Targeting Practices

We believe that foreign "targeting" practices fall within the
scope of Section 301, and that it, therefore, would be unwise and
unnecessary to single "targeting" out as a separate actionable cause
under Section 301.

Since "targeting" is difficult to define, it is recommended that
efforts be made in the GATT and elsewhere to seek common understandings
_as to which "targeting" activities are objectionable and, therefore,
contrary to GATT and other international contractual undertakings.

The Question of Timing

We have no objection to reasonable time limits being imposed
during which time the President would be required to conclude Section
301 cases. i -

Rectifying Bilate}al Trade Balances

ECAT firmly opposes provisions that require the President to /
redress trade imbalances with countries who maintain unfair trade .
practices and whose trade surpluses with the United States meet certain
arithmetic criteria. Arithmetic criteria should not be .the determinant :
of trade policy. Although House-passed provisions concerning bilateral o
trade Imbalances have waiver authorities, the provisions could well ‘ ‘
result in illegal U.S. import restrictions that would lead to direct
retaliation against the United States. .

e b8 1

Intern;iibﬁ;‘lly Recognized Labor Rights

ECAT also objects to provisions making the denial of
"nternationally recognized labor rights" by foreign countries an
actionable cause under Section 301, The United States s not a party

[
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to treaties specifically defining these rights. Just as in the case of
the imposition of U.S. export controls for public policy reasons, we
object to utilizing U.S. trade as a means of trying to accomplish

social objectives in this instance. These should be pursued elsewhere.

*kk

We feel that the proposed legislative revisions of Sections 201
and 301 are the most serious ones before the Congress. Our above
recommendations are designed to respond to legitimate complaints about
them while maintaining their conformity to accepted international law
and practice. To do otherwise could subject vital U.S. exports to
foreign restraints.

Our members have either reaffirmed or developed positions on.
several other U.S. trade statutes. A brief summary of our positions is
as follows:

COUNTERVAILING DUTY AND ANTIDUMPING DUTY STATUTES

- These are statutes designed to protect against foreign government
subsidies and sales at lesg than fair value by foreign entities in the
U.S. market through the imposition of additional tariffs to neutralize .
the subsidies and the less than fair value sales.

ECAT is opposed to several amendments to these statutes. Our
principal objections are to the following:

Natural Resource Subsidies

. We recognize the problem inherent in governments pricing their
resources for general domestic consumption at lower prices than for
exports, but believe solutions to this problem should be sought through
international agreement and not through domestic U.S. legislation that
would violate our international obligations and that could cause
retaliation. :

Private Rights of Action

A proposed amendment to the antidumping statute would allow
private parties to sue importers and others for economic losses caused
by the importation of "dumped" products. Such damages would be
retroactive for up to three years. .

Under this amendment, importers could be sued if they had "reason
to know" that the products they were importing were being sold at less
than fair value. This "reason to know" standard is vague and it could
cause considerable disruption to international trade. ECAT is opposed
to it.

Diversionary Dumping - 4

¢

Other legislative proposals deal with diversionary dumping.
Diversionary dumping would occur when an imported product contains a
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component part that had been "dumped" in a_third country and is the
subject of a U.S. antidumping duty order. -Assume, for example, that an
automotive transmission imported from Mexico contained a component that
had been dumped in Mexico by a South Korean exporter. That fact would
have to be taken into account in an antidumping action against the
automotive transmission even though Mexico may not have instituted an
antidumping complaint concerning the South Korean component and even
though the transmission exported to the United States by Mexico was
sold at falr market prices. In other words, éven on fairly traded

items, antidumping actfons could be prospective if the fairly traded
imported items contain a "dumped" component part.

This is a most mischievous amendment that could cause untold
difficulties and costs to U.S. companies engaged in international
trade. i .

o

Non-Market Economies

A major legislative proposal amending the countervailing and

. == antidumping statutes deals with the question of whether there should be

"a pricliig test for impoits from non-inarket economies, Some believe
that appropriate prices cannot be determined for products from
non-market economies and that there, therefore, should be no pricing
test but only an injury test. The issue is a major and timely one
because mainland China has announced its desire to rejoin the GATT.

After examining the issue of whether there should be a pricing
test in processing countervailing and antidumping complaints about
imported products from non-market economies, ECAT recommends that there
should be such a test even though construction of fair market prices
will be somewhat controversial and artificial. The antidumping law
arglies to the rest of the world. It should not be amended to make it
either more or less difficult for non-market economies to fit in to the
international trading system. Without a pricing test for non-market
economies, fairly priced items from them could be unnecessarily
penalized. We believe that not to have a price test would bestow
advantages on non-market economies. -

SECTION 337 -

A further ECAT recommendation deals with Section 337 of the Trade
Act which authorizes restraints on imports that violate U.S. patent and
copyright laws. The Issue is whether in addition to determining patent
violations the further requirement of ¢urrent law that economic injury
also be demonstrated as a condition of import relief should be
maintained or deleted from Section 337,

BCAT recommends that Section 337 be amended to drop the injury '

Mot 680 Y8 Nired as a condition of providing import relief from imported

products that violate U.S. patents and copyrights. The reason is that
such violations are breaches of U.S. law which is sufficient reason for
import restraints, ~

TRADE NEGOTIATING AUTHORITY
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10,

ECAT strongly supports adequate authorities for the President to
be able to enter into comprehensive international negotiations on
trade, investment, and services.

INTELLECTUAL PROPERTY RIGHTS

ECAT also strongly supports legislation enabling the President
both to negotiate agreements to protect U.S. intellectual property
rights and to protect these rights through appropriate amendments to
trade law,

FOREIGN CORRUPT PRACTICES ACT (FCPA)

ECAT recommends passage of S.430 that would remove several of the
key ambiguities in the FCPA in order to facilitate U.S. exports. An .
earlier survey of ECAT members showed that these ambiguities,
particularly the "reason to know" standard, contributed to export
losses of over $2 billion.

GENERALIZED SYSTEM OF PREFERENCES (GSP)

The Trade and Tariff Act of 1984 provides that U.S. decisions on
tgraduating" exports from developing countries from the GSP system take
into account the record of a country on the treatment of foreign direct
investment, the protection of intellectual property rights, and the
provision of market access. The Administration is now in the ptrocess’
of completing a review of all current GSP benefits on the basis of the
1984 Congressional magdate. ECAT: members believe a decision on whether
to make further changes in the GSP system should await the results of
the ongoing comprehensive review. !

Rk )
1

The above constitute ECAT's principal recommendations for changes
in U.S. trade laws. We welcome the opportunity.to discuss them and any
other trade issues with members of the Senate and their staffs.
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Senator Heinz, You indicated that if there was a unanimous
finding of serious injury you could make a case for narrowing the
President’s discretion. Is that right?

Mr. PraTr. Yes. -~ = e :

Senator HEINz. Now right now in a 201 case the U.S. Interna-
tional Trade Commission does not distinguish between serious
injury and other forms of injury I don’t believe. Is that correct?

r. PraTT. Well, I think in order to find—I assume the group
had in mind that io order to grant relief they have to find that the
problem is a substantial cause of damage to the ‘a})plicant.

' gentatq’r HEeiNz. So you are not suggesting a higher threshold of
industry?

Mr. ll;ynAﬂ. I don’t believe so. No, we were not.

s Senator Heinz. All right. That is the only thing I wanted to clar-
ify.

Now you indicated that your group felt that the submission of an
a(?'\}[lstment plan was a good idea.
be Ir. PRATT. Yes, we do. That was in the spirit of the law from the

ning. N

nator HEINz. If an industry were required to submit an adjust-
ment plan, would that impose an additional burden on the indus-
try, particularly if that s;an represented an ineffective series of
commitments from both labor and management that might have
had to have been negotiated? "~ ~ = 7 ‘

Mr. Prarr. Well, T think, yes, it would clearly be an additional
burden. And I think whenever—I think the thing that probably
concerns business most about this, I think the rationale that you
should have an adjustment plan within the spirit that the law was
intended would probably not be debated much by anybody.

I think the issue is, if you have-to—if it gets into the law, with
all the regulations involved, I think the normal businessman would
immediately begin to get very concerned about gettiog into more
bureaucratic overview which makes it more difficult for him to act
in as free a way as possible to do what has to be done, I think there
is always concern of agreeing to a provision which means that
some plan has got to be approved by some group of people in gov-
ernment. That part of it is of concern. The idea of having to have a
plan, that is why—excuse me.

Senator Heinz. Could you actually realistically expect to get
labor and manaﬁlment to reach agreement on an adjustment plan
if they did not know what kind of relief they were going to get?

Mr. Prarr. Well, I am not sure I fully understand the question.

Senator HeINz. Well, as 1 understand your roimsal», and certain-
ly as I understand S. 2099, which is the Roth bill, it basgically re-
gluires an adjustment plan up front. And the question I have is:

ow can an industry agree to an adjustment plan that is condi-
tioned on import relief without knowing what level of import relief
is going to be recommended by the U.S. International Trade Com-
mission or ?ranted by the President? That seems to me to be put-
ting a very large cart before a horse of unknown size.

Mr. Prarr. Well, %rour point is that you find the idea of requiring
an adjustment relief therefore a difficult one. Is that the point?

- Senator Heinz. No. As a matter of fact, I have no problem with a
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But I don’t think it should impose an additional burden. And it
seems to me if an industry is going to go through that process,
there should be a reward for coming up with a really substantive
plan where maybe labor takes wage cuts and management defers,
you know, gives back some salary, and shareholders come up with
some additional capital. I mean, these are the kinds of things that
Chrysler did to save itself and to get some monhey in the case of the
Chrysler bailout bill. ‘

If an industry is really going to go in for adjustment, it seems to
me that there has to be gomething secure for them that they are
going to get. Otherwise, they make all these concessions and it does
not mean anythinlg.

Mr. Prarr. Well, I would assume that that would be the case,
that if an industry is making a groposal and asking for special
relief from imports in return for which they would offer certain ad-
justment plans, then, of course, those plans would not go into effect
if they don’t get the relief. That is the point. ;

Senator HEINz. Well, mg time has expired. I guess my question
is: Suppose they get half the relief the plan was premised on, what
do they do, implement half the plan?

Mr. Prarr. Well, I think that would be a negotiated situation. I

. don’t think there is any automatic answer to that.

- Yes, I think if they offered—if they asked for a certain amount of
relief and return for which they offered certain concessions, and
they only got 10 percent, of course, they wouldn’t plan to give you
concessions. No, I wouldn’t think so.

Senator Heinz. All right.

Mr. PrATT. Absolutely not.

Senator HEiNz. Senator Baucus.

Senator BAucus. Mr. Pratt, I want to first thank you very much

for coming forth with a compromise.

Mr. PraTT. I am sure all my compatriots in the business commu-
nity may not thank me.
nator Baucus. Well, it is a noble effort. It is a good faith effort.
It is a first step and we all welobme it very, very much. Too often I
think both sides have dug their heels in too far and I very much
appreciate what you are attempting here. x
uld Kou give us some examples of where adjustment plans
have worked?
Mr. PRATT. Yes.
Well, I guess Bob mentions the Chrysler situation in a sense,
which is probably—it was not related to a 201 action but it is cer-

tainly a case where specific requirements were_laid on a company .. - - --
-in return for which certain concessions were made to them, certain

he%}) was given to them. - /
ou: know, the business community has very mixed feelings
about this. The business community, in general, voted almost
unanimously against the Government helping Chrysler for the very
good reason that—at least the reason they think is good—is the
concern about having government more and more involved in the
private sector. And yet it is hard to argue that that was a bad deci-
sion in retrospect. ‘ . : '
Senator Baucus. So you are then saying that there are situations

like the Chrysler situation—— » :
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Mr. PrATT. Yes, I believe so. :

Senator BAucus [continuing]. Where it is proper for government
to approve of certain conditions in order to grant certain relief?

r. PrRATT. | believe so. - v

I think we have got to be very careful with it, but I guess Lock-
heed was another one before that, a special kind of a case, and
there have been a few others.

We approach it with great trepadation for reasons I think are
clear. But, in logic, it seems to me that there are times where it
mg}; be appropriate. :

nator Baucus. I have a question about your proposal to limit
Presidential discretion where the ITC vote is unanimous.

Do you think that will really make any difference? It seems to
me that if that were the law, one of the five Commissioners, par-
ticularly if he is recently a%pointed by the President, may not
make it unanimous to let the President off the hook.

Mr. Pratr. I have tried to be frank with you on this. We are
trying hard here. Our judgxex;ent is that in spite of the understand-
able questions that have been raised by members on the commit-

__tee, that, on balance, the average businessman would feel the
President ought to keep the discretion that he has. "~ =

In a situation where we face a strong feeling from Congress that
some changes need to be made, we would try and be responsive to
that. And that was the best compromise that we could think up
that might make some help. And, no, I don’t think it is a major
change. But at least it seys that if the case is so compelling—get-
ting back to some of the debate that all the members voted unani-
mously for it—that that ought to put a higher level of charge of
the President to try to be responsive to it. It is as simple as that.

No, I agree, it is not a major change. It might be helpful.

Senator Baucus. If I may ask one more question, Mr. Chairman.

Senator HeiNz. By all means.

Senator Baucus. I was curious, Mr. Pratt, to hear your response
to the basic point that Senators Danforth and Mitchell were
making, and halso attempted to make, namely, what do we say to
the shoe industry or others who go to the ITC with a legitimate
complaint, that 1s, they have been substantially injured. Senator
Mitchell pointed out that 77 percent of the shoes consumed in the
United States are imports, an obvious injury. What do we say to
those industries, which, under present construction of section 201,
have no assurance whatsoever that they are going to be granted
any relief, even though they have a meritprious claim? ‘

Are you saying, -as did Ambassador Yeutter, that that is just
tough and that is the way section 201 works because the President
should have umlimited discretion? I'am curious as to what your po- -

" gition as a businissman would be.

Mr. Prarr. I think most businesses in America still resist the -
whole idea of Government bailout at all. Fortunately, they are the
ones I guess who are not nailed to the wall. And I can understand
the ones who are nailed to the wall have a different view of that.

All of us have applied, maybe not to 201—but not all of us—

- many of us have applied for one thing or another to the Govern-
ment under similar kinds of rules. For example, antidumping rules, -
which are other rules where you can come in and prove damage

g
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under legal or other kinds of activity. We do not always win, even
though we have a good case. What do they say to us? They say to
us, well, we heard your case, and for various reasons we reject it.

And I don’t think there is any simple-answer to that. I think
that, fortunately, there aren’t too many of those cases. And in spite
of that problem, I still come I think to the same conclusion that
somebody has to make a judgment. The law doesn’t, as it is estab-
lished and the way it is set up, does not guarantee that you will get
relief. It allows you to provide as the process goes through and
steps are taken according to the law. That implies that judgments
are going to be made. ‘

There have not been too many of them, as has been pointed out,
that came out that way. There was one that agitated everybody. I
think that is. Yes, that is part of the game. There aren’t many ab-
solutes in the business world and most businessmen understand
that. And we argue as best we can for what we think is a fair
answer to our problems and we hope we win most of them. Nobcdy
ever guaranteed we would win them all, even when we have a good
case. :

Senator Baucus. I understand that decisions, have to be made
and there are no guarantees. But what about the case where the
ITC unanimously agreed that there is substantial injury, and then
the President, for virtually any reason whatsoever, can say, well,
tough luck? N —

Don’t you think that that signals to most businessmen that the
process does not work very well?

Mr. Prarr. Well, I think it would be, just from a simple, rational
point of view, it would obviously be important to give as under-
standable a reason for that decision as possible. And it is not
beyond the realm, believe me, of a businessman, even a harried
one, to sometime understand that there is a higher—in fact, we
have lived with this for years. Even very successful businesses have
needed help from the U.S. Government abroad when we are deal-
ing with difficult foreign Governments, and many times we have
been turned down flat because in the interest of national security
and international relations our cause was not as high as the
higher. We don’t like that, but most of the time we understand it.
~ Senator Baucus. All right. Thank you.

Senator Hewnz. Thank you very much, Mr. Pratt.

The Chair will observe we have 10 witnesses, and the Chair is
goingeto have to leave at 12:15. So we have about 49 minutes,
:r_aaﬁ't 50 minutes, to do 10 witnesses. So it is going to be a little

ight. : :

8o, Mr. Pratt, thank you. I hope our next panel would please
" come forward. Amory Hou%?ton, oward Samuel, Vaughn Beals,
Allan Mendelowitz, Don de Keiffer, and Bob McElwaine.

This panel of witnesses is no stranger either to the chairman or
to most members of the committee. And I want to welcome you,
and ask Amory Houghton to be our leadoff witness. Amo, it is good
to see you; good luck in all things. Well, we hope that Howard is
supporting you. N ,

r. HougHTON. I hope he is too.
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STATEMENT OF AMORY HOUGHTON, JR., FORMER CHAIRMAN OF
THE BOARD, CORNING GLASS WORKS, AND COCHAIRMAN,
LABOR INDUSTRY COALITION FOR INTERNATIONAL TRADE,
. CORNING, NY

Mr. HougHroN. Well, I want to thank you very much for letting
me be here. I also thank you and Senator Baucus very much for
your support of the labor industry coalition bill, S. 1356.

Senator, as far as the Senate bill, S. 1860, is concerned, it ad-
dresses the issue of targeting through the 201 provisions. And from
my standpoint, in a word, this is inadequate to handle the issue be-
cause it makes it virtually impossible for businesses to get relief
from export targeting. - B '

Targeting, as we all know, is unfair and it pits Government
against American companies and American workers. The Ameri-
can industry is strong, but no industry is strong enough to wage
economic war against a foreign government. !

Economic targeting, in a subtle way, is like missile targeting. It
threatens the livelihood of this Nation bit by bit by bit.

It is a fact and not an opinion that foreign governments close
markets, two-tier price, subsidize industries in a manner which
condemns one industry in our country after another. The Interna-
tional Trade Commission has cataloged in three velgi large volumes
the fact that Japan, Europe, and certain LDS’s are doing this.

You may have heard the story of television: it is gone. When I
started to work for the Corning Glass Works 34 years ago there
were 35 customers. Today, there are three. Bit by bit by bit this
industry dwindled and it is gone now because of the targeting
which went on from the Far East.

~ 'To give you an example, in the old days, a 19-inch color televi-
sion set made in Tokyo sold in the United States for $299.95. But
the same set sold in Tokyo for over $1,000.

The industry is gone: it could not compete.

‘And the Japanese market was closed to U.S. televisions. In my
34 years with Corning, I think no more than 5,000 American televi-
sion sets were sold in Japan. And the question is: How many min-
?teg does it take to sell 5,000 Japanese television sets in this coun-

ry , ‘

—We have another case, which is optical wave guides, the fiber, or
the miracle fiber, which is revolutionizing telecommunications.
This. industry is threatened. It is being threatened because we
cannot sell in Japan even for 25 percent of the price charged by
Japanese producers in Jaman. It is impossible. We haven’t sold a

single strand of fiber to the Government-centrollgd telephone mo-

nopoly in Japan.

ramics, fine ceramics, industrial ceramics are the next target-

ed industry. ‘ o
Senator HeiNz. Mr. Houghton, I understand that you and Mr.

Sag?mel are sharing a slot together. Are you ready to yield to him

ye

; Mr. HougutoN. I will yield in any way that you would like me

the time.

/

0.
Senator HEinz. The Chair is going to have to be very strict on
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Mr. HougHToN. All right. Fine. .
Can I just say one other thing? I don’t think it is any secret that
American industry needs a law that gives industry the assurance
“that if unfair action is taken, something specifically will be done
about it, not-just talked about. Thank yourvery iuch.
Senator HEiNz. Thank you, Mr. Houghton.
Mr. Samuel.

[The prepared written statements of Mr. Houghton and Mr
Samuel follow:]

64-483 0 - 86 - 4
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On behalf of the member organizations of LICIT I want
to commend you, Mr. Chaiiman, and the other members of your
subcommittee for undertaking these hearings on reforming
U.S. trade laws. We hope that expeditious action by the
International Trade Subcommittee can result in an effecdtive
and responsible trade bill that will enjoy wide, bipartisan
support throughout the Congress and the country. The Trade
Enhancement Act (8.1860) which has a majority of the Finance
Committee as co-sponsors, provides a good basis for such a
trade bill,

The work this subcommittee is undertaking is extremely
important for our country. Our international trade position
has been deteriorating for decades. The United States ex-
perienced a cumulative trade deficit approaching $350 bil-
lion over the past three years, resulting in the loss of
more than 3 million jobs and hundreds of billions of dollars
worth of domestic production,

Our greatest weakness has been an attitude that inter-
national trade is not important for our economic well-being,
This attitude has been changing, due to trade's increasing
influence in the lives of many Americans., But our policles
towvard trade have changed hardly at all, Our trade law;
stand in great need of being updated to match the scale and
nature of today's international realities,

America has to take international trade seriously. It
makes a difference if American compaplol are kept out of

other countries' markets when the firms of those other coun-
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tries have access to our markets. It makes a difference if
other countries subsidize specific activities to unfairly
gain a position in world trade at the expense of American
firms and workers. It makes a difference if we fail to help
our industries modernize and adjust to new forms of interna-
tional competition.

There is nothing permanent about comparative advantage.
The world changes rapidly. New technologies, production
processes and products -- as well as new government programs
~-- are constantly being introduced and improved upon., We
cannot have a static, pallive viev toward world commerce, If
we have a competitive advantage in one industry today, there
is no assurance that it will not be lost. If we have a com-
petitive disadvantage today, there is no law of economics
that says the disadvantage is permanent., As a result, our
trade policy must move from being reactive to being active.
We need to help shape the world economy, not just respond to
it, )

LICIT astrongly urges the Finance Committee to move
ahead quickly with broad, generic trade legislation.

LICIT has long supported the cause of modernizing the
laws and institutions of the United States that are con-
cerned with the performance of our country in international
trade. Our legislative efforts have focused on the Trade
Law Modernization Act (8.1366), a bipartisan bill that vas

introduced by Senators Heinz and Baucus last &.or. in our
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statement today we would like to focus on four major compo-

nents of that bill, especially as they relate to S, 1860,

EXPORT TARGETING

A crucisl, and long neglected area of U.S. trade policy
is predatory export targeting pr&cticos of foreign coun-
tries. From machine tools to ilbeiloptlcs, semiconductors
and computers, foreign countries rfvc sought to unfairly
promote the export expansion of their own industries at the
expense of firms and workers in the world's largest and most
open market -~ the United States.

LICIT proposes that injurious export targeting be
bought within the ambit of section 301, The focus of sec-
tion 301 is designed to encourage a negotiated solution to
trade disputes,

The LICIT proposal requires the USTR to take action if
targeting has occurred and if injury is found, but the type
of action that is taken is left to the discretion of the
USTR. Such actions may include the retaliatory meaaur;s in
current law, In addition, the USTR is given the option to
negotiate an agreement with the offending country to end the
{injurious effects of the foreign practices, or the USTR can
submit to the President proposed administrative actions, and
{f necessary, proposed legislation to implement any other
government action which would restore or improve the inter-
national competitive position of the industry that has been

injured or threatened with injury.
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There are those who argue that the President already
has authority to act to discourage or eliminate unfair ex-
port targeting practices. Howvever, since under current law
action is purely discretionary and has never been taken in
response to injurious export targeting, clarification of
Congressional intent is needed. This proposal clarifies the
applicability of section 301 of the Trade Act of 1974 to
such foreign practices when they result in material injury
to U.8, firms and vorkers, and requires a response.

Another objection that has been raised with respect to
provisions on targeting is that no international consensus
exists on what constitutes targeting or on the extent to
which it is prohibited by existing international agreements.
This does not mean that the United States is therefore pro-
hibited from taking action when such practices cause eco-
nomic injury to American firms and workers,  The reference
to international sgreements was specifically removed from
the statute in 1974, as the Congress wished foreign coun-
tries to be on notice that the Executive had full powers to
act, with or without GATT approval, Moreover, the Congress
and the President recently enacted into law authority to act
against export parformance requirements which the USTR be-
lieves adversely effects U.8. economic interests (section
307 of the Trade and Act of 1984), This was enacted into
lav despite a GATT panel ruling that export requirements
were not inconsistent with the GATT. The current proposal
provides for termination or modification of actions taken,
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or payment of compensation, if the contracting parties to
the GATT disapprove of any action taken under section 301,

The motivation for imposing an injury test for action
against export targeting was that such practices by foreign
governments should only be objectionable to the United
States when they resulted in injury to American firms and
workers., Indeed, this appears to be one of the main conclu-
sions of a recent Report on Foreign Industrial Targeting
submitted by the U.8. Trade Representative on July 185, 198§
to the Congress. In that report, the U.S. Trade Representa-
tive states that "because targeting is often unsuccessful,
the appropriate policy response to it ls to take offsetting
action only if it has burdened, or is likely to burden U.S,
commerce.”

LICIT believes that the most serious deficiency in
8. 1860 is the absence of effective provisions to deal with
injurious export targeting., We urge the members of the

Committee to remedy this situation when a bill is marked up.

INDUSTRY ADJUSTMENT AND SECTION 201

LICIT proposes that an optional track under section 201
be included in the Committee bill. The purpose of this
optional track is to encourage an industry to use the escape
clause to enhance competitiveness or otherwise adjust to new
methods of competition, not just to receive temporary pro-
tection. The LICIT proposals are very similar to the provi-
sions in 8.1860, except that the USTR has discretion about
vhether to impose import relief, while 8,1860 rnqulrol'the

5



100

President to provide relief recommended by the ITC or sub-
stantially equivalent relief.

This new provision, at the petitioner's request, would
authorize the formation of an advisory group under the aus-
pices of the USTR, This group would be composed of firms
and workers in the industry and designated government offi-
cials. The group would prepare an assessment of current
problems and a strategy to enhance competitiveness. This
strategy would set forth objectives, and specific steps
vhich workers and firms could usefully undertake, to improve
the ability of the industry to compete in the world market
or to assist the industry to adjust otherwise to new methods
of compot@tion. The assessment and strategy would be made
public, fn addition, the members of the advisory group
would make known to the USTR (and the Secretaries of Com-
merce and Labér and the International Trade Commission) what
they intend to do individually to meet the objectives of the
strategy. These submissions would be confidential.

The Commission and the USTR would have to take the
assessment and strategy, as well as the confidential submis-
sions, into account in deciding vhether relief would be
granted and the type of relief provided. 1If relief is pro-
vided, the USTR and Secretaries of Commerce and Labor would
monltor‘th§ industry to see if it is responding as expected.
If not, the USTR can alter or terminate the relief,

A red-herring objection has been raiged with respect to
these provisions on the basis that thase proposals would
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supposedly convert section 201 into an industrial policy
statute. This is not the case. The purpose of this amend-
ment is to try to ensure that the original goal of GATT
article XIX and section 201 of the 1974 Trade Act is ful-
filled. That goal is to permit a more orderly adjustment to
nev competitive conditions by providing temporary import
reliaf, By establishing a procedure whereby the firms and
workers requesting the temporary import relief can make
commitments to take steps that will either improve the abil-
ity of the industry to compete or to otherwise adjust to new
methods of competition, the proposed changes would ensure
that the provision of temporary relief will result in posi-
tive benefits for the country and protection of consumer
interests. If the workers and firms in the industry do not
carry through on their commitments, the relief can be modi-
fied or terminated. This is not industrial policy, but only
an effort to make the current import relief laws work more
effectively,

With respect to the injury standard, LICIT recommends
that it be changed to conform to the GATT standard., The
requirement that imports be a "substantial cause" of injury
should be replaced with the requirement that imports be a
"cause” of injury. ’

The requirement that the Commission determine vhether
imports are the "substantial® cause of injury means that it
is fouch more difficult to obtain relief during an economic

recession than {t is during a period of robust economic



102

growth, Moreover, the Commission has never developed any
consistent methodology to weigh various causes of injury in
order to determine if imports are the substantial cause of
injury. Each Commissioner, therefore, makes an independent
judgment, never based on consistent criteria or methodology,
about the issue of "substantial" cause. The statute has not
been consistently applied as a result. The automobile in-
dustry was denied relief in 1980 because the economic reces-
sion was determined to be the "substantial cause” of injury,
not imports of cars. Yet in 1983, motércyclns were provided
relief despite the fact that the recession in 1982 was the
most severe in the post-war period., At the very least the
statute should be clarified to indicate that a general eco-
nomic recession cannot be given as a cause of injury that is
greater than imports.

In addition, Mr, Chairman, we think it is vitally im-
portant, in today's increasingly interdependent world, that
the ITC should take account of the trade-distorting pollcios
of other countries in determining threat of injury under
section 201, In many important {ndustries such as automo-
biles or steel we confront a world where many or even all
other major markets are closed by formal or informal import
quotas. Producers in other countries are also likely to be
supported in trade-sensitive industries by subsidies, export
targeting programs, or other export-promoting practices
which will increase the flow of exports seeking outlets in

the U.S. market., America can no longer afford to simply
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ignore these increasingly widespread realities of interna-
tional competition; they are unlikely to go away, and we can
not wish them away. But if we continue to act as if they
didn't exist, American workers and industry will suffer --

needlessly and unfajrly.

ENHANCING THE AUTHORITY OF THE U.S. TRADE REPRESENTATIVE

The increased importance of world trade to the American
economy has made clear the need for a strong and clear voice
in the government representing U.,8. trade interests. The
status and effectiveness of our chief trade spokesperson --
the U,8. Trade Representative (USTR) -~ needs to be im~
proved. This can best be accomplished by giving the USTR
greater athority to take action in the trade area. Spe-
clfically,'LtCIT proposes giving the USTR authority for the
following trade actions that now formally reside with the
Presidents Section 201, Section 301, Section 337 and the
administration of the GSP program. In practice, this
"pPresidential” authority is now subject to varying degrees
of influence by executive agencies attempting to impose the
imprint of their own program responsibilities on the deci-
sion, to the detriment of implementation of the ntgtutc.
The Trade Enhancement Act (8. 1860) transfers some, but not
all, of this trade authority to the USTR,

Various agencies of the U.8. Government often have
divergent interests i{n the implementation of any trade ac-
tion, These interests may have nothing to do with the fac-
tual merits of the trade action itself., This is precisely
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the reason for the proposed transfer of authority to the
USTR. Domestic political or diplomatic considerations
should be the exception gnd not the rule in determining the
outcome of actions pursued under U.S. trade laws. Because
the President makes the final decision in many trade ac-
tions, these actions are seen as highly visible, political
decisions.

We recognize that some Administration loyalists oppose
this proposal as a lessening of Presidential authority,
However, Presidential authority is not lessened. The dSTR
serves at the pleasure of the President, is a member of his
Cabinet, and is ansverable to the President for his actions.
The LICIT proposal is designed to depoliticize the process
as much as possible by not having the President himself be
the one to take action against a foreign country. Foreign

countries do object to Presidential action taken against

their trade as a hlghly politicized matter. Another objec~
tive of the LICIT proposal is to increase the authority of
the USTR as a decision-maker, as opposed to a Committee
chairman, The USTR can still seek the advice of other agen-
cies, but does not need approval of other Cabinet officers
to act. FPinally, the USTR's authority and bargaining lever-
age with trade ministers of other countries will be signifi-
cantly strengthened.

Under the Constitution, the Congress has the authority
'to regulate international trade and the President's powers

in this area are delegated by Congress, Current lawv does

10
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f

not give all authority on trade matters to the President.
Authority to administer the antidumping and countervailing
laws rests with the Secretary of Comﬁerce. As a general
rule U.S8. dumping and subsidy laws are administered in a
professional, matter-of-fact manner, Facts are determined
and actions dictated by the law are carried out. Transfer-
ring authority to the USTR will not mean that domestic po-
litical or diplomatic considerations will never be consid-
ered. It will mean, however, that the economic facts set
out in the statute will generally be the major basis for
determination of most trade actiuns., It should be noted in
this connection that as recently as last year, the President
signed into law (section 307 of the Trade and Tariff Act“ofﬁ
1964) a provision giving the USTR the authority to act
against export performance requirements under section 301 of
the Trade Act of 1974,

NATURAL RESOURCE SUBSIDIES

A natural resource subsidy provision is necessary to
discourage the growing use of two-tiered pricing arrange-
ments and other below-market pricing structures by foreign .
governments., These policies subsidize domestic producers by
providing them preferential or below-market rates for re-
source products. We strongly urge members of the Subcommit-
tee to include a provision addressing the natural resource
subsidy problem in the trade legislation that the Subcommit-
tee will mark-up.

11
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The natural resource legislation has wrongly been
called protectionist by its opponents, who apparently be-
lieve that any legislation or trade action taken against
imports ~~ even unfairly traded imports -- is protectionist,
This kind of thinking, fortunately, is not expressed in the
trade policy of the United States nor in the GATT. In fact,
the protectionists are the foreign governments which subsi-
dize and underwrite uneconomic investment, production and
trade for their own purposes. Indeed, their protectionist
policies discriminate in the use of capital and natural
resources in favor of their own producers and to the detri-
ment of privately-owned competitors in other countries.
These governments have created artificial advantages for
themselves; because these advantages are not based on market
forces, these governments have no choice but to protect
their policles from the discipline of the marketplace.

A natural resource subsidy provision would not genaxizo
countries which possess abundant natural resources and want
to use them to encourage economic development. If a country
has a comparative advantage in the production of a particu-
lar natural resource because of an abundant supply of that
resource, it will be able to export that resource because it
can produce that resource at relatively lower cost than
another product vhose factors of production are relatively
scarce. Por example, a country may have abundant petroleum
resarves but fev well-trained electrical engineers, Such a

country, according to the theory of comparative advantage,

12
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should specialize in producing and exporting oil and should
import electronic components and equipment. By trading,
that country will experience internal price changes compared
to a situation of no trade. The domestic price of oil will
rise because of increased demand from other countries and
the domestic price of electronic components and equipment
will fall because of increased import supply.

This is entirely different f;om the situation where a
country prices its natural resources below world market
prices for specific domestic industries in order to subsi-
dize the industry that makes intensive use of the natural
resource so that it becomes more competitive in export mar-~
kets. We are no longer talking about comparative advantage
but government intervention to lower absolute costs of a
specific industry or sector through subsidization. For
example, let's return to the country with abﬁndant petroleum
reserves. If the world price for oil is $20 a barrel,. such
a country can obtain $20 a barrel from exporting oil, If
the country did not trade at all, the domestic price of oil
would be much lower because of the abundant domestic supply
with a much reduced demand from only domestic sources. Let
us assume that without trade the domestic price of oil would
be only $4 a barrel. It is obvious that it is advantageous
for the country to trade because it can obtain $16 more per
barrel through trading than from not trading. At the same
time the domestic price of oil will have to rise to $20 a

barrel or else profit maximizing oil producers would not

13
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sell to the domestic market as long as a higher price could
be obcainéd by exporting.

Suppose that the government of this country, through
whatever means, controls the production and pricing of oil,
The government, recognizing the benefits of trade, continues
to export oilvat $20 a barrel. However, the government also
wants to promote economic development and create a more
internationally competitive domestic industry. It decides
that it will do this, not through direct subsidization, but
by providing oil to domestic industries at less than $20 a
barrel. Thus it determines that domestic companies which
wish to process oil into more refined products -- petrochem-
icals, plastics, etc. -- can obtain oil from the government
at $5 a barrel. Since the government can obtain $20 a bar-
rel from exporting the oil, and since the domestic companies
would have to pay $20 a barrel for oil without the govern-
ment's special pricing policy, the government is giving
these companies a production subsidy equal to $15 for each
barrel of oil they receive at the $5 a barrel price.

This practice has nothing to do with comparative advan-
tage. It is direct government intervention to alter the
competitive position of domestic firms vis-a-vis their for-
eign competitors, The natural resource subsidy provision is
designed to counter such practices when they result in in-
jury to American firms and workers.

With respect to legal issues, it has been suggested by
some that the 1979 Subsidies Coed does not permit the impo-

14
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sition of duties against domestic subsidies "generally
available” to producers in a foreign country., This is not
true. The GATT Code on Subsidies and Countervailing Duties
contains no\such limitation on countervailing measures ap-
plied to domestic subsidies (Article 11 and Article 13,
paragraph 4). The limitation pertaining to "generally
available” is an administrative policy decision of the De-
partment of Commerce. This policy is now under review by
the Department under direction of the Court of International
Trade. The "generally available" standard was developed by
the gommerce Department to help it deal with countervailing
duty,gases concerning natural resource subsidies. However,
such a concept does not exist in the GATT or in U.S. law.
The U.S. statute does state that the domestic subsidies must
be "provided or required by government action to a specific
enterprise or industry, or group of enterprises or indus-
tries.” The statutory language is concerned with the provi-

sion of a subsidy to a gpecific enterprise, industry, group

of enterprises or group of industries. The statute is not

concerned with an imprecise concept of generally available,
but whether in fact specific segments of the economy are
provided with a subsidy. o

Mr. Chairman, that concludes our prepared remarks. We
would be happy to answer any questions that you or other

members of the Subcommittee might have.
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STATEMENT OF HOWARD D. SAMUEL, PRESIDENT, INDUSTRIAL
UNION DEPARTMENT, AFL-CIO, WASHINGTON, DC

Mr. SamueL. Thank you, Senator. I will respect your time limita-
tions.

I just wanted to say a word about the industry adjustment sec-
tion. We are all familiar with what the section proposes.

I would just like to point out that those who oppose it are putting
us in kind of a catch-22 situation.

The idea of 201 is to allow our industries to take the necessary
actions during a period of relief to make themselves competitive
and to take whatever steps are necessary to adjust to the modern
competitive situation.

This is what the adjustment section precisely does. It gives them
that time, but also makes a demand upon them that they, in good
faith, put forth such a proposal.

Those who oppose this, in effect, are saying that we want these
industries to take good advantage of their relief but we don’t want
to know about it. This is not a good way for the Government to pro-
vide relief. The Government should be able to make some demands
on industry. When as industry is provided with relief, they should
carry out the adjustment proposal.

I also just want to say a word in favor of changing the injury
standard, which is not on the bill at present. Mr. Pratt made a
good point before, which I would endorse, that unless we do change
the injury standard, 201 almost becomes nonfunctional during a
time of recession. During a recession, in almost every case the re-
cession is going to be the major source of economic harm for every
industry—unless we make some change in our injury standard.

1 would just like to say that I find myself, somewhat to my aston-
ishment, in much agreement, and I think industry does as a whole,
with the ECAT proposal put forward by Mr. Pratt.

Over the years, ECAT has become known as representing a
group of industries which are importproof. Obviously, the spectrum
of importproof industries is now considerably less, or perhaps there
are no industries that are importproof any more. We now find that
LICIT and ECAT are really not very far apart on most of these
issues. There is a degree of unanimity which I would never have
" exg:cted to find even a few years ago.

MnaBtgrlenz. Mr. Samuel, thank you and Mr. Houghton both.

r. Beals.

STATEMENT OF VAUGHN BEALS, CHAIRMAN OF THE BOARD,
HARLEY-DAVIDSON, INC., MILWAUKEE, WI

Mr. Bears. Mr. Chairman, one thing I am delighted to find is
that there seems to be unanimity that my company, Harle{-David-
son, is a success story for section 201. I think it is the only one I
have heard today. :

We think that the success story is because of the Trade Commis-
sion’s basic understanding of our problem, and particularly the fact
that they recognize the changing manufacturing interprise is a
long-term process and gave us the full 5 years.
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Second, we think that success is related to the fact that Presi-
dent Reagan, in our case, did in effect accept the ITC’s proposal
with only minor modification.

And, finally, obviously our employees’ willingness to accept
change and participate in many sacrifices was critical to that.

Our success, however, could have been greater and it could have
been earlier if the Japanese -had not found ways to evade much of
the tariffs by what had been called tariff buster motorcycles or by
onshore assembly of the imported components.

Based upon Harley’s limited experience, I would like to suggest
the following:

First and foremost, to keep any changes simple, because flexibil-
ity was paramount to us, flexibility to respond to competitive
changes.

Second, is to distinguish between companies and industries. We
were benefited by the facts that we were a one-company industry
in fact. And we think that companies can change but it is very dif-
ficult for industries to change or to develop a plan for change in
the aggregate other than the sum of the parts.

I think that the antitrust exemption might be helpful.

Third, we would, in the sense of keeping it simple, urge that the
folks at the Trade Commission, who we found to have good judg-
ment, use that judgment to determine whether the petitioner is
really committed to change or whether it is superficial.

I think, frankly, an eyeball-to-eyeball meeting between their
staffers and the petitioning companies will tell them a lot more
than a 2-inch thick beautifully printed plan. And I share some of
the prior stated concerns in that area.

Fourth, we believe it is important that there be a provision some
place in the law for either the Trade Commission or the Trade Rep-
resentative’s office to respond to blantant evasion. I think the idea
of a postpetition, or a posttariff study, is all right, but I think it
would be far better to be able to take action so that that does not
become a postmortem.

Finally, we think that maintaining the current section 201 gosi-
tion that you get one turn at this—that extensions are very diffi-
cult if not impossible to get—is a good atmosphere, so that the -
beneficiaries really recognize they get one chance and they had
better do it right.

Even though we fully met, I think, all of the commitments we
made to the Trade Commission and to the Trade Representative’s
office, we spent many hours and many dollars recently defending
ourselves against the Japanese attempt to abort the tariffs under
the required review. ,

We think it is much better to provide the relief in whatever
form, step back and let it run, If some companies in that indus-
try—if only a minority—succeed and really work at it, that is good.
The ones that do not will die. That will strengthen the ones that
survive.

Thank you.

[The prepared written statement of Mr. Beals follows:]
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TESTIMONY OF VAUGHN L. BEALS

My name is Vaughn L. Beals, I am Chairman of the
Board and Chief Executive Officer of Harley~Davidson, Inc. As
you may know, Harley-Davidson is a successful petitioner and a
recipient of import relief under section 201 of the Trade Act
of 1974. I am testifying today because I believe that our
experience under section 201 would be helpful in your consid-
eration of the proposed bills to amend section 201,

We at Harley bellieve that the relief has been very
effective to date, and that the full benefits intended by the
relief will be realized if the relief is continued for the full
five years ordered by the President. The Office of the United
States Trade Representative is currently conducting a review to
assess Harley's adjustment efforts and to determine the effec-
tiveness of the motorcycle import relief and whether relief
should be continued for the full five years ordered by the
President. We strongly maintain that the full five years is
vital to Harley's completion of its adjustment program.

In my view, there are two principal reasons for our
success: First, the President granted full relief ~- which was
the relief regime recommended by the ITC. Second, at the time
Harley Eetitioned for relief, we had a comprehensive adjustment
plan, which we have faithfully implemented during the relief
period.

One disappointing aspect of our case is the fact that
the Japanese have partially circumvented the relief by export-
ing to the U.S. "tariff busters" -~ heavyweight motorcycles
with engines displacement slightly less than the 700+ cc tariff
cut-off. These tariff~-busters were developed solely for the
purpose of evading the relief. I would like to propose today
an amendment to address this evasion problen.

I. BACKGROUND

At the time we filed our section 201 petition in
September 1982, Harley~-Davidson was faced with a critical com-
petitive assault by Japanese manufacturers. The U.S. was
flooded by massively increased imports, which led to grossly
excessive inventories and radical price cuts. 1In response to
our petition, the Commission determined in February 1983 that
the domestic heavyweight motorcycle industry was threatened
with serious injury from increasing 1mports. The Commission
found that the major factors underlying the threat were a
sixteen-month supply of imported heavyweight motorcycles and
continued high levels of imports.
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The Commission found that the Japanese imports to the
U.S. continued to increase, even in periods when demand for
heavyweight motorcycles declined. This increase in imports in
complete disregard of market conditions led to an accumulation
of an extraordinarily high level of inventories of imported
heavyweight motorcycles in the United States. The Commission
found that these large and growing inventories of imports had,
and would continue to have, a depressing effect on the domestic
industry.

Significantly, the Commission majority found no per-
suasive evidence that imports would decline in the near future
absent relief. 1In reaching this conclusion, Chairman Eckes
stressed the export-oriented nature of the Japanese motorcycle
industry, which had exported approximately 91 percent of its
heavyweight production in the prior year. He observed that
while the Japanese manufacturers' decision to push export sales
in the face of declining demand in the U.S. market helped them
to maintain production and employment, it shifted the burden of
adjustment to the United States.

Based on these factors, the Commission concluded that
the threat of serious injury to the domestic industry was clear
and immediate. As Chairman Eckes stated, the case presented
"an unambiguous case for relief." Absent relief, Harley-
pavidson would no longer be a viable .domestic-producer, and
market disruption and losses would continue unabated.

" To prevent the threat of serious injury, the Commis-
sion recommended a tariff increase of 45 percentage points dur-
ing the first year, reduced to 35, 20, 15, and 10 percentage
points in the second, third, fourth, and fifth years, respec~
tively. Based on a review of the criteria set forth in section
202(c) of the Trade Act of 1974, the President imposed with one
modification the relief recommended by the ITC. The President
modified the relief by proclaiming a tariff-rate quota to allow
continued access to the U.S. market for small volume producers
that had not injured the U.S. industry. 1In order to be fair
and consistent with the GATT, the President applied this modi-
fication to all countries, including Japan, and thus the higher
tariffs have been applied to heavyweight motorcycle imports
that exceed the quota amount for each country,

II. FULL RELIEF

One critical reason for the success of the relief in
this case is that the President imposed the full relief recom-
mended by the ITC, which was designed to eliminate the threat
of injury Eresented by the Japanese importers and afford Harley
the breathing space necessary to complete its adjustment pro-
gram. The relief provided for significant tariff increases
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during the initial years that would be phased down during the
five~year period so that (1) relief in the initial years would
prevent further deterioration of market conditions and stabi-
lize the market and (2) lower levels of relief during the
remaining years would permit Harley-Davidson to bring its
adjustment program into full operation and permit the industry
to rebuild a solid base.

Then-Chajirman Eckes explained the rationale for the
relief: .

I am recommending that the proposed
tariffs be imposed over a five-year period,
During the first part of this period relief
will operate to revalue prices of motorcy-
cles in inventory and ensure the industry's
competitive position in relation to that
inventory. Also, the relief will restrain
imports to acceptable, predictable levels.
During the latter part of the relief
period, the graduated tariff levels will
provide a needed measure of protection as
the domestic industry increasingly brings
into full operation its adjustment program.

Heavyweight Motorcycles, and Engines and Power Train Sub-
asgsemblles Therefor, 1inv. No. TA~201-47, USITC Pub. 1342 (Feb,
T1983) at 18. Chalrman Eckes specifically provided that "the
import relief will enable Harley-Davidson . . . to carry out an
ambitious program to modernize plants and equipment as well as
to improve its product lines.” Id. Similarly, Commissioner
Haggart stated:

Although Harley-Davidson should bene-
fit from improved economies of scale
obtained from increased production and
sales during the first three years of
relief, a five year period is recommended
in light of the fact that the condition
created by inventories of imported motor-
cycles will not be completely offset during
the first three years of relief. 1In order
to ensure that Harley-Davidson is in a
position to carry out its import adjustment
programs, which are critical to its long
term survival, I have recommended that the
relief be for a perjiod of five years with
the tariff significantly reduced in the
fourth and fifth years.

14. at 53.
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As the ITC recognized, without relief of this type,
duration, and magnitude, the remedy would not have effectively
redressed the threat of serious injury caused by the Japanese
motorcycle manufacturers and would not have given Harley the
breathing space necessary to adjust to import competition. The
ITC rejected several other options ~- such as quotas -- because
they would not provide meaningful relief.

Because the ITC structured the relief properly and
recommended very stringent relief for the first few years, the
relief has been effective to date and has operated as it was
intended. Our only qualification is that the relief has been
diluted by the blatant evasion of the tariffs and the unfair
pricing practices (dumping) by the Japanese producers.

First, the relief has prevented a further severe
deterioration in market conditions, which would have threatened
the survival of Harley~-Davidson. As the Commission observed,
if relief had not been provided and the Japanese were free to
continue their importing practices, further deterioration in
market conditions would have been inevitable.

second, as a result of the relief, imports have
decreased dramatically, inventories have been reduced signifi-
cantly, and the market has become more stable. The high tariff
rates during the past three years have had the effect of dis-
couraging imports. As a result, the Japanese importers and
their dealers have been encouraged to sell from existing inven-
tory, inventories have been drawn down significantly, and the
downward price pressure of the inventory has lessened.

Third, by providing a temporary respite from imports
and restoring stability to the market, the relief has enabled
Harley to continue to implement its comprehensive adjustment
program. Through its innovative production management .methods,
groduct development and emphasis on quality, Harley has signif-

cantly lowered its costs, improved the quality, and thus
increased its competitiveness with the Jaganese~motorcyc1e man-
ufacturers, Substantial additional benefits will be realized
over the next two years if the relief is continued.

Fourth, as a result of the relief and the fact that
Harley-Davidson has been able to continue to implement its
extensive competitiveness program, the Company has strengthened
its position in the market during the three years since relief
wag provided, Harley has increased its market share, incressed
ics competitiveness with Japanese models in terms of price 4nd
quality, broadened its articifation in the heavyweight market,
and improved its financial position. :

The relief has accomplished these objectives while
imposing only minimal costs on U.8. consumers. Price increases
for both imported and domestically produced motorcycles have
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been moderate and have not been significantly greater than the
rate of inflation. Moreover, any increase in prices that may
have resulted from the relief has been more than offset by
greater consumer choice and improved product quality made pos-
sible by the relief.

While we are pleased with the progress we have made
under the relief regime to date, the full five years of relief

.=- as the President originally ordered -- are vital to the com~

pletion of our competitiveness program and to our ability to
achieve the stautory goal of competitiveness in the long term
in the absence of import restrictions., It takes considerable
time from the conception of these programs to the realization
of their full benefits., For example, while Harley has in place.
numerous adjustment measures that have already substantially
reduced Harley's production costs, these probrams will yield
further cost savings in the future if they are permitted to run
their course. 1Indeed, 1986 and 1987 are critical years, as the
Company is expected to realize substantial additional savings
in production costs, The Company also intends to introduce
selective quality and cost reduction programs in the next two
years in a further effort to attain its goal of cost and qual-
ty parity with the Japanese competition.

Based on our experience, I think it is important that
the President grant relief that is substantial enough in magni-
tude and duration to redress the injury as well as facilitate
adjustment. When structuring relief, the Administration should
also take into account the fact that importers frequently suc-
ceed in partially evading the relief, which obviously reduces
its effectiveness. For example, in our case, the Japanese
motorcycle producers have taken every step possible to under-
mine the effectiveness of the relief, All four Japanese
motorcycle manufacturers have evaded the relief by developing
and exportln? to the United States large and increasing quanti-
ties of "tariff busters" (heavyweight motorcycles that are vir-
tually identical to motorcycles subject to the relief, except
that the engines have been downsized just below the 700+ cc
tariff cut-off). The sole reason the Japanese developed these
"tariff busters" was for the purpose of evading the higher
tariffs imposed by the President, as is evidenced b¥ the fact
that they are not sold in any country except the United States.

1 believe that the best way to minimize.and.-deter
evasion of this type and therefore enhance the effectiveness of
relief provided pursuant to section 201 is to amend the
statute, Unfortunately, the current language of the statute
appears to be too narrow to deal with this groblems the
President is limited to providing relief only on those products
found to have caused serious injury or a threat of serious
injury. Thus, under the current statutory language, the
President could not reach products that have been technically
modified solely for the purpose of circumventing the relief.
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I propose that the statute be amended as follows:
(1) At the time the ITC is considering the type of remedy to
recommend (in a case in which the ITC has made an affirmative
injury finding), the petitioner may allege that there is poten-
tial for significant evasion of the remedies under considera-
tion. The ITC would be required to make a finding on this
allegation if the petitioner raises it. (2) If the ITC finds
that there is potential for significant evasion, it must make a
recommendation to the President on the actions to take to pre-
vent such evasion. (3) In a case in which the President
decides to impose relief and has received an ITC recommendation
on evasion, he must address in the Presidential Proclamation
the action he is taking to prevent evasion. (4) If after
relief has been imposed the President determines that signifi-
cant evasion has occurred, he may reopen the case and take any
action he deems necessary to curb the evasion., 1 believe this
type of amendment would increase the likelihood that the
beneficiary of relief under section 201 receive the benefits
intended by the ITC and President in granting the relief.

III. HARLEY'S ADJUSTMENT PROGRAM

In my view, the most important reason why Harley has
been able to benefit from the relief is that we had a well~
developed and comprehensive adjustment program at the time we
petitioned for relief. This program encompassed the develop-
ment of new products, improvements to the company's existing
product line, upgrading of product quality, increasing pro-
ductivity, and cost reductions. Let me emphasize that this
competitiveness program was not a "last minute" effort,

Rather, the program was already in its initial stages, and we
were beginning to realize benefits from this program at the
time the petition was filed. 1Ironically, huge levels of inven~-
tories of Japanese motorcycles and the prospect of increasing
imports threatened to destroy the Company before it could bene~
fit from the most significant gains of its adjustment program,

The breathing space afforded by the relief has ena~
bled Harley to make substantial progress in implementing its
adjustment program. I would like to mention just a few of our
accomplishments.

Due to technological advances during the period of
relief, we have been able to dtversi£{ our product line and
offer redesigned motorcycles of greatly improved quality.
Harley has incorgorated a redesigned engine -~ the evolution
engine -- into all of its motorcycles. These new motorcycles
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have been enthusiastically received by dealers, retail custo-
mers, and the motorcycle press. Most significantly, this tech-
nology has enabled Harley to introduce - a motorcycle in the
lower end of the heavyweight market.

Harley has dramatically lowered its costs and
improved the quallqy of its products through improved manufac-
turing practices, greater employee involvement in the cost
reduction efforts, and more flexible work rules. For example,
Harley has improved employee productivity, reduced raw material
and work-in-process inventory, reduced scrap and rework, and
increased training.

In view of this experience, I believe that a well~
conceived adjustment program is essential to achieving the
adjustment objectives of section 201. Thus, I endorse S. 2099
and S. 1863 to the extent that they place greater emphasis on
achieving the statutory goal of promoting adjustment of domes-
tic industries to international competition and encourage peti-
tioners to develop specific adjustment plans, I support the
requirement that petitioners submit adjustment proposals and
that the ITC evaluate the effectiveness of the adjustment
proposals, as 8. 2099 specifies.

However, 1 believe it is extremely difficult to enact
very Bpecific requirements for the purpose of facilitating
greater adjustment without creating a bureaucratic nightmare.
For this reason, I am pleased that in §.1863 the government's
role in the development and implementation of adjustment pro-
grams {s more limited than in other legislative proposals.
Under S.1863, the individual companies, which are in a better
position than the government to know what adjustment measures
are realistic and likely to be effective, are still responsible
for developing the speicifc actions they will take to promote
adjustment.

5.1863 also appears to give individual companies some
flexibility and discretion i{n implementing adjustment plans,
which I support. As I know from Barley's experience, circum~
stances change between the development and implementation of
the flan which often require modification of the plans
originally developed. 1In fact, 1 have especially apfrcclated
the fact that in our case USTR has understood that mid-course
corrections may be necessary.

Iv. CONCLUSION

Harley's experience confirms that the escape clause
can be a valued and effective tool of trade folicy if an effec~
tive remedy is provided and the petitioning industry has an
intelligent adjustment plan, As a beneficiary of import rellef
under the escape clause, we are dedicated to vindicating the
confidence of all those who supported our petition. Our hope
is for Harley to become a model of how a U.S. industry can take
advantage of temporary relief to recover and become fully com-
petitive in world markets -- in a free and fair trade environ-
ment.
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Senator HeiNz. Mr. Beals, thank you very much.
Mr. Mendelowitz.

STATEMENT OF DR. ALLAN MENDELOWITZ, SENIOR ASSOCIATE
DIRECTOR, NATIONAL SECURITY AND INTERNATIONAL AF-
| FAIRS, GENERAL ACCOUNTING OFFICE, WASHINGTON, DC

Mr. MenbeLowrrz. Thank you, Mr. Chairman.

We are pleased to be here this morning to discuss the work we
undertook for this committee on how exchange rate movements in-
fluence the effectiveness of U.S. trade laws.

We found that exchange rate changes do not reduce the effective-
ness of the antidumping and countervailing duty provisions. How-
ever, when an exchange rate appreciation impairs the ability of
tariffs to protect industries that have obtained relief under the
safeguard or escape clause. provisions of section 201, it hinders ef-
forts to achieve the law’s objective of providing temporary relief to
facilitate an industry’s adjustment.

Quotas or other quantative restriction on imports will provide a
level of protection that is not as directly affected by exchange rate
changes. The greater certainty of quantitive restrictions in the face
of exchange rate or other changes explains, in part, their frequent
use in section 201 and quasi-safeguard actions.

Quantative restrictions do, however, impose considerable econom-
ic costs, and recognition of that fact has led to a proposal that they
be aucfioned to the highest bidder rather than allocated adminis-
tratively.

The quota auction offers a number of benefits, including reduc-
ing distortions of trade patterns and allowing the Government to
derive some revenue. Some proposals call for this revenue to be
spent on a form of relief to assist industry to adjust.

Experience with auction quotas to administer safeguard actions
has not been sufficiently extensive to assess whether potential ben-
efits would be reali and whether there might significant
problems in using them. However, we believe that the potential ad-
vantages of auction quota rights, relative to the known disadvan-
tages of allocated quotas and of tariffs under fluctuating exchange
rates, warrant consideration.

We therefore propose experimenting with auctions in selected
cases and evaluating the results in order to establish their effec-
gveness, administrative feasibility, and potential for wider applica-

ion.

The Department of the Treasury, which has experience in auc-
tioning Treasury bills and bonds, is the most likely candidate for
conducting the experiment.

With respect to the agenda for the next round of multilateral
trade negotiations, obviously safeguards are going to be on the

enda. We think that any efforts to reach a new safeguards code
should include consideration of the potential uses and advantages
of the auction quota.

Finally, with respect to the issue of adjustment plans under sec-
tion 201, I must say that we are very pleased to see the serious con-
sideration being given to adjustment plans.
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Over 5 years ago, we issued a report on section 201 in which we
recommended that adjustment plans be a mandatory part of the
201 process, so that the relief provided is not dissipated and that
the public benefit in the form of genuine adjustment takes place.

This concludes my summary comments. If you have any ques-
tions later in the hearing we will be happy to try to answer them.

Senator Long. Mr. Mendelowitz, thank you.

Don de Kieffer.

[The prepared written statement of Mr. Mendelowitz follows:]

RP—
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Mr. Chairman and Members of the Subcommittee:

We are pleased to be here this morning to discuss how
exchange rate movements influence the effectiveness of U.S. trade
laws and how floating exchange rates affect the goals and
principles of the international trading system. As you
requested, we examined the compatibility of U.8. trade laws,
specifically the antidumping and countervailing duty provisions
of the Tariff Act of 1930, as amended, and section 201 of the
Trade Act of 1974, as smended, and the rules of Lhe international
trading asystem with the floating exchange rate regime. We have
reviewed the literature on this topic, disoussed the issues with
government and private sector experts, and analyzed seleoted
trade cases to identify the consequences of exchange rate
movements for trade law remedies. We will submit our final
report, after we have had the opportunity to fully consider
comments on it by the agencies 1nvolved in administering the U.S.
trade laws.

Exchange rates do have an impaot on the effeotiveness of
tariffe~in protecting domestio industries. If the dollar were to
appreciate or grow in value relative to other currencies after
imposjtion of a tariff. for example, the effective protection ih
diminished,

However, exchange rate ohanges do not reduce the
effactiveness of the antidumping and countervailing duty
provisions., Industries that petition for relief from dumped or
subsidized imports could still be injured by exchange rate
changes, but that same possibility exists for other industries
that compete with fairly traded imports. The unique disadvantage
that these industries face~-the dumping or subsidy--remesins
offset by the imposed duty. Exchange rate ochanges do add a
complication to the administration of the antidumping law,
however.

On the other hand, when an exchange rate appreciation
impairs the ability of tariffs to proteot industries that have
obtained relief under the safeguard or escape clause provigions
of Beotion 201, it hinders efforts to achieve the law's
objectives of providing temporary relief to facilitate an
industry’s adjustment. Quotas or other quantitative restriotions
on imports will provide a level of protection that is not as
T direotly affected by exchange rate changes. The greater
certainty of quantitative restrictions in the face of exchange
rate or other changes explains in part their frequent use in
section 201 and other safeguard actions. Quantitative
restriotions do impose considerable economio costs, however, and
recognition of that faot has led to proposals that they be
auctioned to the highest bidder rather than allocated
administratively. A quota auction offers a number of potential
benefits, including reducing the distortions of trade patterns

1
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and allowing the government to derive at least some revenue.
Some proposals call for this revenue to be spent on some form of
aid to the industry granted relief to facilitate its adjustment.

Experience with auctioned quota rights to administer
safeguard actions has not been sufficiently extensive to assess
whether potential benefits would be realized or whether there
might be significant problems in using them. Australia and New
Zealand have used such suctions and have encountered
administrative problems, but in our view their experience does
not provide useful lessons for the United States because of the
differences between the U.S8. economy and regulatory system and
those of Australia and New Zealand. We believe, however, that
the potential advantages of auctioned quota rights, relative to
the known disadvaentages of allocated quotas and of tariffs and
import duties under floating exchange rates, warrant
consideration. We therefore propose experimenting with auotions
in selected cases and evaluating the results, to establish their
effectiveness, administrative feasibility, and potential for
wider application. The Department of the Treasury should have
primary responsibility for these auotions, since it has
experience in auctioning government securities and since the
auctions would be a source of government revenue. Treasury
should coordinate its actions with other agencies involved in
section 201 cases.

The agenda for the next round of multilateral trade
negotiations is generally expeoted to inolude reconsideration of
a code or agreement governing international use of safeguard
actions to temporarily protect domestic industry from injury in
order to facilitate adjustment. Efforts to draft a safeguards
code failed during the Tokyo Round.

While quantitative restrictions offer the advantage of
greater assurance of protection in safeguard actions, the General
Agreement on Tariffs and Trade favors tariff protection, since it
creates less trade distortion, is less burdensome, and is
generally a less ambiguous or hidden form of protection. Efforts
to negotiate an agreement governing international use of these
safeguard actions will have to balance these competing interests.

We propose that the U.8. Trade Representative explore the auotion -

of import rights to administer quantitative restriotions in the
safeguard code negotiations.

ND COUNTERVAILING DUTIES
A major goal of U.8. trade law is to protect domestic
industries from unfair import competition. If foreign firms
receive subsidies enabling them to underprice their produocts in
the United States, countervailing duties (CVDs) may be imposed to
offset this unfair advantage. Similarly, foreign firms found to
be dumping their products in the United States are subject to

2
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antidumping duties (ADDs). The antidumping and countervailing
duty laws do not give U.S. firms absolute protection against
foreign competition and were not intended to do so., Their design
and scope limits them to offsetting the unfair foreign practice.

An exchange rate appreciation that ocours after a CVD or ADD
is imposed may prevent a domestic industry from being competitive
with imports. Relief provided by unfair trade laws can only
restore the industry to the same position as other U.S.
industries that are faced with fair import competition after
exchange rates change. The dumping or subsidy mergin that would

have put the industry at an unfair disadvantage remains offset by
the imposed duty.

Exchange rate movements can play a major role in determining
whether an ADD or CVD will be imposed. For example, an
appreciating dollar could be the major reason why a foreign firm
can undersell domestic competitors. The International Trade
Commission (ITC) has never rejected an industry petition on the
grounds that exchange rate fluctuations are the source of injury
rather than the foreign subsidy or dumping practice. The ITC,
however, is divided on whether an ADD or CVD should be imposed
when the injury attributable to a subsidy or dumping violation is
negligible, Some ocommissioners argue that if a strong dollar
allows a foreign firm to undersell a U.8. competitor by a muoch
greater margin than attributable to subsidies or to dumping,

N imposing an import duty would do little to lessen the injury to

;. the domestic industry. Other commissioners contend that such

: analysis oversteps the ITC’s legal authority. They argue that

H the law requires that ocountervailing or antidumping duties be
imposed if the subsidized or dumped imports are injuring the U.S.
industry, even if the duties are imposed at trivial or

rates and cannot, by themselves, end the injury to the domestic
industry. (Re mipimis standards for less than fair value margins
and net subsidy margins have been established by administrative
practice at Commerce; this standard is presently set at 0.6
percent of selling price.)

v
%
i
1
4

Exchange rate variations can create significant procedural
complications in dumping cases, because the caloulated dumping
margin could be significantly affected by the exchange rate used
by Commerce in caloculating the margin. In oases when the foreign
nation has a high inflation rate or when the exchange rate
between the dollar and the forelgn currency is changing repidly,
for example, the date of the sale, which establishes the proper
exchange rate, becomes more important than it would be if
exchange rates were constant, Commerce has rules for handling
these situations, but it still must rely heavily upon the
oxpertise of its investigators in these cases., If Commerce
determines that a dumping margin seems to exist only because of
temporary exchange rate fluotuations, it may use the exchange
rate from an earlier, more stable period to determine the dumping
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margin, if any. However, Commerce has used this regulation in
only one case. (Melamine in Crystal Form from the Netherlands,
45 Fed. Reg. 29691 (1980).)

SECTION 1 1EF

Domestic industries that are seriously injured by imports
can receive temporary relief from import competition under
section 201 et _seq. of the Trade Act of 1974, as amended. The
question of whether the imports causing the injury are fairly or
unfalrly traded is not an issue in section 201 proceedings.
Granting relief is an explicit Presidential decision that the
nation’s intereats are best served by temporarily protecting a
domestic industry from further injury from imports and allowing a
period during which it may adjust to import competition by
lowering production costs, transferring resources to alternative
uses, or, in extreme cases, leaving the industry in an orderly
manner. In these casesa, an exchange rate appreciation could
effectively nullify the program if tariff relief were granted.
Exchange rate depreciation, such as the recent dollar
depreciation, however, will have the effect of increasing the
level of any tariff protection provided.

Current law does not specify the form of relief that should
be granted under seotion 201. The ITC may recommend a tariff,
quota, or other form of relief., The President may adopt the
relief recommended by the ITC, substitute an alternative, or
decide against granting any relief. Desirable goals of trade
polioy and GATT principles argue in favor of providing tariff
relief rather than quantitative restrictions to protect an
industry. Teriffs are preferred because they are considered to
be the type of trade barrier that is least distorting to trade
patterns and international prices and because their price effeots
generally are clearly visible while those of a quantitative
restriction are less transparent, It is generallyl easier to hide
the full extent of protection provided by a quantitative
restriotion.

In many cases where industries have been granted relief
under section 201 or have received other protection after filing:
under section 201, however, an import quota or other quantitative
restriotion, such as a voluntary restraint agreement (VRA) or
orderly marketing agreement, has been negotiated to limit imports
into the United States. In recent years, the United States and
other nations have frequently provided such temporary protection
outside the formal channels of GATT Article XIX, whioh governs
international use of safeguard actions. In the Unjited States,
the auto and steel industries have received such protection. Our
September 23, 1986 report,

(NSIAD-85-118), discusses
safeguard actiona. Unlike tariffs, these relief mechanisms
provide a level of protection that is not directly affected by
any subsequent exchange rate movements,

4
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Quantitative restrictions that limit imports generally
result in higher U.S8. prices and higher foreign profits. The
experience of the automobile VRA with Japan illustrates these
consequences., Since 1981, Japan has limited its auto exports to
the United States. By mos& independent analyses, the VRA has
been effective in granting the domestic industry bresthing room
and in increasing employment in the industry. But the cost to
the American consumer has been considerable. Studies have
estimated that the price of an imported car was approximately
$1,000 more than it would have been if the VRA had not been in
place. Much of that price increase went to Japanese automakers
and their U.S. dealers in the form of higher profits.!

The potential for foreign firms to receive substantial
benefits from U.8., import relief to domestic industries and other
problems with administered quotdals has led to proposals to auction
licenses granting the right to import products covered by quotas
under section 201 or other safeguard actions. By auctioning
quota rights rather than allocating them, the U.S. government,
rather thon foreign producers, would capture the excess profits
created by the quota. Under some proposals, the auction revenues
would be used to fund industrial adjustment plsns. Auctioned
quota rights, furthermore, might generate less distortion of
price oompetition than allocated quotas. 1If the quota rights are
regularly auctioned, the barriers to entering the U.8. market
would be less than if the quota rights were allocated on the
basis of historiocal production levels or market shares. As we
noted earlier, however, there are potential administrative
problems with auotions and there is a possibility that auctioning
vwould be challenged as incompatible with U.S. obligations under
GATT. This issue is not explicitly addressed in the GATT General
Agreement or Agreement on Import Licensing Procedures, however,
and some experts believe that auctioning‘' quotas would fall within

the bounds of permissible safeguard actions under GATT Article
XI1X.

The limited experience with auctioned import licenses does
not provide an adequate basis for recommending their widespread
use. However, their potential advantages in some situations
relative to the known disadvantages of ocurrent measures are
sufficient to warrant experimenting with them in selected cases
and evaluating their effectiveness, administrative feasibility

Robert Crandall, "Import Quotas and the Automobile
Industry: The Costs of Protection,”
Summer 1984; and ITC,

F the Japanese nte Re g
Akreements, USITC Pub, 1648, Feb. 1985,
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relative to other forms of relief, and potential for wider
application. Products in which international trade is governed
by gpecific agreements to which the United States is a party,
such as the Multi-Fiber Arrangement, would likely be poor
candidates as test cases. Ideally, import licenses would first
be auctioned in safeguard actions covering imports from several
compeling foreign suppliers.

One ‘other alternative advanced as a means to avoid the
influence of exchange rate changes on relief without resorting to
quotas is to index the tariffs imposed under section 201 for
changes In exchange rates. Although this proposal would protect
an industry from further injury, most observers regard this
alternative as administratively problematic and that it would
increase the uncertainty of international trade. If tariffs were
indexed monthly, for instance, transactions might be pushed ahead
at the end of a month if the indexed tariff would increase in the
next month or delayed if the tariff would drop. Because tariffs
imposed under section 20! typically apply to imports from several
countries, another problem would be in selecting the appropriate
indexing scheme. Having a different tariff for each country
based on bilateral exchange rates might be challenged as a
violation of the GATT principle of nondiscrimination, since an
index based on bllateral rates would treat nations differently.

GAT *1PLES

Some observers question whether the current international
trading system, based on the rules embodied in the GATT, can
continue to serve U.8, interests as long as floating exchange
rates influence trade patterns. They believe that floating
exchange rates exacerbate other problems frequently seen in the
trading system. Trade problems attributable to exchange rates,
furthermore, have weakened support for the GATT system.

The central goal of the international trading system is to
foster trade to enable all nations to benefit from access both to
larger markets for their products and to goods and services
produced in other nations. A central element in the strategy to
acoomplish this goal is to eliminate trade Larriers that
interfere with free trade, While trade barriers are artificial
determinants of trading patterns, however, exchange rates are a
fundamental determinant because they change the underlying cost
and production advantages for specific products. Such movements
underscore the limits of trade policy in determining trade
patterns, The effects of trade policy instruments --U.8. trade
laws and the GATT~- cannot outweigh the effects of overall U.S.
economic policy that could cause a misaligned dollar or an
economic recession. As recent experience with the strong dollar
demonstrated, however, the trade effects of exchange rates can
damage support for an open trading system.
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Despite its inherent limitations, the GATT system has basic
goals and features that serve U.S. interests equally as well
under floating -rates as they would under fixed rates. The basic
goals of .the international trading system’s rules, which include
limiting trade barriers and avoiding unwarranted government
interference in international trade, are no less important. In
addition, many GATT agreements (such as those that seek to limit
the use of discriminatory product standards to restrict trade or
that govern government procurement practices) and multilateral
trade negotiations are no less valuable under floating exchange
rates. Although the role of the UGATT is limited in many trade
disputes because nations are unwilling to agree to and adhere to
international rules, countries also ignored these rules under
fixed exchange rates.

One aspect of the GATT auystem that is sensitive to exchange
rate movements, however, is the issue of safeguard or escape
olause actions. Countries, including the United States, have not
usually obaserved the rules of GATT Article XIX in proteoting
their industries from imports. Negotiations toward a safeguards
agreement were not concluded during the Tokyo Round, but the
issue is expected to be vonsidered during the next round of
negotiations,

As I indicated earlier in my comments on section 201,
tariffs can be less effective in protecting industries than
quantitative restriotions if the dollar strengthens., 1f current
efforts to coordinate maoroeconomic policies and intervention in
forelgn exchange markets are unsuccessful in reducing
misalignments, the impetus for quantitative restrictions will
inorease and conflict with the GATT principles, whioh favor
tariffs as the preferred form of relief, will continue. This
conflict will exacerbate the diffioulty of negotiating a
safeguardas oode that remains consistent with the GATT goal of
minimizing trade distortions. An auctioned quota might be a less
disruptive way to protect industries than administratively
allocated quotas in safeguard actions. We propose that the U.S.
Trade Representative explore the auction of import rights to
administer quantitative restrictions in the safeguard code
negotiations.

This concludes my statement. I would be happy to respond to
any questions that you may have at this time.
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STATEMENT OF DONALD DE KIEFFER, PARTNER, PILLSBURY,
MADISON, SUTRO, WASHINGTON, DC, ON BEHALF OF THE
TRADE REFORM ACTION COALITION, ACCOMPANIED BY MR.
STANLEY NEHMER, PRESIDENT, ECONOMIC CONSULTING
SERVICES, INC., WASHINGTON, DC

Mr. pE KierreR. Thank you, Mr. Chairman.

I am accompanied today Il\)ly Stan Nehmer, president of Economic
Consulting Services. Mr. Nehmer and I have appeared several
times before the ITC in escape clause cases. In addition, Mr.
Nehmer is the author of a 1980 study prepared for the JEC regard-
ing the escape clause. I served as general counsel to the Office of
U.S. Trade Representative from 1981 to 1988,

Mr. Chairman, the promise of the escape clause has greatly ex-
ceeded its performance in the past 12 years. You have heard some

.different statistics today, but what do the real numbers show? In
this 'Feriod there have been 60 escape clause cases completed under
the Trade Act. Presidents Ford, Carter, and Reagan actually pro-
vided import relief in 18 of those 60 cases. In not one single case
was the import relief ultimately provided by the President the
same as the import relief recommended by the ITC. And in all but
one case—and we could split some hairs here—the import relief fi-
nally granted by the President was substantially or marginally less
than that offered by the U.S. ITC.

The failure of the escape clause in this period, we believe, seri-
ously contributed to the lack of public sufport, articularly in the
last 2 or 8 years, for a liberal trade policy, which I think most
Americans believe is a good poliay. ’

There must therefore be an eftective way to deal with exceptions
into a liberal trade policy if the policy itself is to survive.

First, wide Presidential discretion to grant what he deems appro-
Friate has doomed man?' cases, even though the ITC has found that
mports were seriously injuring domestic industries.

ond, very few of the 18 so-called winners can be said to have
received import relief that was truly affective; and I think you
have mentioned today, Mr. Chairman, a couple of these exceptions.

In fact, Mr. Chairman, you put your finger very clearly on one of

the major problems with the entire escape clause proceeding itself.
It has less to do with the procedures at the U.S. International
Trade Commission than it does once it reaches the White House.

The interagency ;ln'ocess itself leads to the dilution of import
relief down to the least common denominator when indeed any
relief is recommended at all. ,

The TRAC, the group which I am representing today, has re-
viewed the escape clause provisions of S. 1860 as well as S. 2099.
We believe that S. 1860 meets some of the problerns faced by Amer-
ican industries and workers in securing import relief under the
escape clause.

" We further believe that S. 2099 would work in the opposite direc-
on,

In my prepared testimony, I have outlined some of the recom-

xl%%%dations that we would have with regard, in particular, to 8. =

““““
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We believe that some of the provisions in S. 2099 do not advance
the cause of making the escape clause procedure more effective. It
grants more and more options, to the administration—indeed, this
or any other administration. We would certainly say that this ad-
ministration has in the past 5 or 6 years given very good consider-
ation to the cases that have come before it. But to the extent you
increase the discretion by granting more options, those options
indeed will be taken,

One point was made a moment ago about possibly grantinf some
sort of antitrust relief. In many cases, certain industries will need
to have the antitrust relief granted to them before they can even
sit down and discuss any kind of plan that might be presented pur-
suant to either S. 1860 or S. 2099.

Therefore, you cannot make it part of an adjustment plan if you
have to have antitrust relief before you can even discuss the adjust-
ment plan.

Thank you very much, Mr. Chairman. I would be glad to answer
any questions.

enator HeiNz. Thank you, Mr. de Kieffer.
Mr. McElwaine.
[The prepared written statement of Mr. de Kieffer follows:]




Wby v

132

STATEMENT OF TRADE REFORM ACTION COALITION
TO SENATE FINANCE COMMITTEE
ON PROPOSALS TO REFORM THE ESCAPE CLAUSE

July 17, 1986

My name is Donald E. de Kieffer. I am a partner in the
law firm of Pillsbury, Madison & Sutro. I am here on behalf
of the Trade Reform Action Coalition (TRAC). We appreciate
this opportunity to present the views of TRAC on proposals
to reform the escape clause. I am accompanied by Stanley
Nehmer, President, Economic Consulting Services Inc. Both
Mr. Nehmer and I have appeared several times before the
International Trade Commission in escape clause cases. In
addition, Mr.  Nehmer is the author of a 1980 study prepare¢
for thie Joint Economic Committee on the workings of the
escape clause. I served as General Counsel of the Office of
the U,8. Trade Representative from 1981 to 1983,

The Trade Reform Action Coalition was organized in June
1983, as a single~issue coalition with the objective of
comprehensive reform of U,8., trade laws. TRAC-related com-
panies have annual sales of over $300 billion, employ more
than 5 million workers and have plants or facilities in
every state of the union., A list of the constituent members
of TRAC is attached to my testimony. Needless to say, as
with any coalition, not all organizations necessarily agree
with every detail of a consensus statement.

I.

The promigse of the escape clause has always greatly
exceaeded its performance., This was true before the Trade
Act of 1974 overhauled this important provision of our trade
statgtes, and it certainly has been true over the last
decade.

The ineffectiveness of the escape clause of the Trade
Expansion Act of 1962 at a time when a rapid growth in
imports led to a contraction in domestic production and
employment resulted in growing criticism of the 1962
legislation and pressure to revise the escape clause groce-
dure. When President Nixon sent his proposed trade bill to
Congress in April 1973, he reflected on this weak perfor-
mance of the existing escape clause procedures. He said:

Damaying import surges, whatever
their cause, should be a matter of great
concern to our people and to our govern~-
ment. I believe we should have effective
instruments readily available to help
avoid serious injury from imports and
give American industries and workers time
to adjust to increased imports in an
orderly way.

[
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When President Ford signed the Trade Act of 1974 on January
3, 1975, he followed this theme:

Under the Act, the Administration
will provide relief for American
industries suffering from increased
imports and more effective adjustment
assistance for workers, firms, and com-
munities.

The legislation allows us to act
quickly and to effectively counter
foreign import actions which unfairly
place American labor and industry at a
disadvantage in the world market.

What does the record show? There have been 60 escape
clause cases completed under the Trade Act of 1974, as
amended. Roughly half of the cases resulted in affirmative
or split decisions by the International Trade Commission
(ITC), meaning that the President had to make the final
decision. Presidents Ford, Carter, and Reagan actually pro-
vided import relief in only 13 of the 60 cases, and in one
of these cases the import relief was actually provided out-
side of escape clause procedures. In not a single case
where import relief was provided, did the President in
office at the time adopt the recommendation of the ITC in
all respects. There is no question that the poor success
record of escape clause cases has a chilling effect on the
use of this procedure. At the present time no escape clause
cases are pending before the ITC.

The need for an effective escape clause statute is
greater today than ever before. Our trade deficit last year
was a record $149 billion and is now expected to be at least
as large this year. We have also lost some 900,000 jobs in
manufacturing since 1980. We therefore require an effective
means to combat injurious imports and promote adjustment.
Indeed the failure of the escape clause, we believe, has
seriously contributed to the lack of public support in this
country for a liberal trade policy. There must be an effec-
tive way to deal with exceptions to a liberal trade policy
if the policy itself is to survive.

This statute has encountered many problems in its imple~-
mentation. First, the wide Presidential discretion to do
what he deems appropriate has doomed many cases even though
the ITC found that imports were seriously injuring the
domestic industry. For example, two cases involving
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nonrubber footwear received unanimous findings of injury but
Presidents Ford and Reagan rejected import relief. A case

involving leather wearing apparel likewise received a unani-
mous finding of injurys; it was rejected by President Carter.

Second, very few of the 13 winners can be said to have
received import relief that was truly effective. A frequent
approach of the Executive Branch has been to provide as
little import relief as possible to avoid a political storm
or possible Congressional reversal of Presidential action.
The interagency process, which involves dissecting and
debating the ITC's findings after the Commission has spent
8ix months in detailed consideration of a petition, often
leads to the dilution of import relief to the least common
denominator. Indeed the interagency process makes every
escape clause case effectively two cases.

Third, those who oppose the escape clause and, indeed,
an affirmative finding of injury in specific cases, resort
to the pejorative of the term "protectionist” to inhibit the
delivery of effentive import relief, or perhaps, any import
relief, by the President, Yet the escape clause procedure
is provided for by GATT in Article XIX and the U.S, is one
of the very few countries that implements Article XIX with
open, independent, and essentially transparent procedures.

II.

We are pleased that the Senate 1ls addressing these con-
cerns and we are grateful to those Senators who have cospon-
sored escape clause legislation. Unfortunately the
legislation being considered by the Committee on the escape
clause does not go far enough, in our judgment, to make the
procedure as effective as it could be.

TRAC has reviewed the escape clause provisions of S,
1860 as well as 8. 2099. We believe that S. 1860 meets some
of the problems faced by American industries and workers in
securing import relief under the escape clause, But some
revisions in it need to be made to make the performance
closer to promise under this statute.

We further believe that 8. 2099 would work in the oppo-
site direction and continue the poor record of delivering
limited import relief to American industries seriously
injured by imports.

III.

. With regard to the escape clause provisions of 8, 1860,
we have several changes to recommend.
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(1) Substantial Cause. We see no reason for the U.S.
to continue to require that imports be a "gubstantial cause"
as opposed to being a "cause" of serious injury. GATT
Article XIX does not require "substantial cause" but merely
"cauge" when it says:

1. (a) If, as a result of unforeseen
developments and of the effect of the
obligations incurred by a contracting
party under this Agreement, including
tariff concessions, any product is being
imported into the territory of that
contracting party in such increased quan-
tities and under such conditions as to
cause or threaten serious injury to
domestic producers in that territory of
like or directly competitive products,
the contracting party shall be free, in
respect of such product, and to the
extent and for such time as may be
necessary to prevent or remedy such
injury, to suspend the obligation in
whole or in part or to withdraw or modify
the concession. (emphasis added)

(2) Definition of "Cause". The definition of the term
"cause" should be clarified to permit domestic industries to
obtain import relief if the injury inflicted by imports is
significant even though the injury occurred during general
economic recessions and even if other factors contributed
significantly to the industry's injury.

(3) Phase Down of Import Relief. The provision that
any import rellef that is longer than three years in dura-
tion be phased down "to the extent feasible" has been
construed by many ITC Commissioners to be mandatory rather
than hortatory. To rectify this situation and to reflect
the fact that an import relief program may not have effec-
tively remedied the injury during three years, this provi-
sion should be stricken. Article XIX of GATT does not
prescribe any time limit on import relief.

(4) Extension of Import Relief. If import relief is
extended beyond its InItEal period, the extended relief may
not exceed that which existed at the end of the initial
period of import relief. This is unnecessarily restrictive
were an industry can demonstrate that greater rellef is
~ justified. This could apply to those industries which may

not have resumed their competitiveness by the end of the
initial period of relief. Nor does Article XIX preclude
increasing the level of import relief. This requirement,
therefore, should be stricken.

e
BT
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(5) 1Increase in Level of Relief. As we all know,
import relief programs provided by the President to remedy
domestic industries' injury do not always accomplish their
purpose. Fredquently, this may result from the ineffec-
tiveness of the relief program. The President should be
given express authority to increase the level of relief if
his initial effort proves ineffective to ensure the com-
petitiveness of the recipient industry.

(6) Imports of Components. 1In evaluating the impact of
injurious imports, the ITC should be permitted to include
those entering the U.S. as components of other products.

The result would be more economically valid assessments by
the ITC of the full extent of the injury caused by imports,

(7) Additional Remedies. 8. 1860 includes three addi-
tional remedies beyond those currently in the statute in
section 203(a), namely government initiation of counter~
vailing duty or antidumping duty cases, antitrust law exemp-
tion, and multilateral negotiations. If looked upon as
alternatives to present forms of relief, these remedies
could well dilute the likelihood of effective import relief.
The government should initiate countervailing or dumping
cases whenever the facts warrant it and should not be depen-~
dent on having an escape clause case pending before the
President. The antitrust exemption is not import relief; at
best it may help some industries become competitive in the
long~-term. Multilateral negotiations are similarly longer-
term solutions in the absence of short-term leverage.

Iv.

S. 2099 does not advance the cause of making the escape
clause procedure more effective. It does not deal with the
President's discretionary authority. It requires the sub-
mission of an adjustment proposal even if an industry was
not a petitioner under the escape clause, It imposes bur-

. dens on the ITC that are not consistent with the expeditious
consideration of import relief for an industry. It contains
the three additional remedies that also appear in 8. 1860
for which comments are made above. Above all, its tone is
that of legislation to constrain action, not to promote
relief and adjustment in meritorious cases.

v.
Perhaps the best summing up of the issue before us comes

from the Senate Finance Committee itself. 1In its report on
what became the Trade ‘Act of 1974, the Committee said:
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With regard to the effect of relief on
consumers the Committee feels that the
goals of the Employment Act of 1946
should be paramount. Unemployed persons
are not happy consumers. The Executive
should not confuse the effect on con-
sumers with the effect on importers or
foreign producers; they are not the same.
If the choice is between (1) allowing an
industry to collapse and thereby creating
greater unemployment, larger Federal or
state unemployment compensation payments,
reduce tax revenues, and all the other
costs to the economy associated with high
unemployment, or (2) temporarily pro-
tecting that industry from excessive
imports at some marginal cost to the con-
sumer, then the Committee feels that the
President should adopt the latter course
and protect the industry and the jobs
associated with that industry.*

The thrust of that statement in the report of 1974 has
yet to be fulfilled. ‘his Committee has a golden oppor-
tunity now to realize the goals that it set in 1984,

Senate Finance Committee, Senate Report 93-1298, Trade
Reform Act of 1974, November 26, 1974, p. 125.
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STATEMENT OF ROBERT M. McELWAINE, PRESIDENT, AMERICAN
INTERNATIONAL AUTOMOBILE DEALERS ASSOCIATION, WASH-
INGTON, DC

Mr. McELwAINE. Chairman Heinz and Senator Baucus, thank
zou for hearing the views of the Nation’s 8,000 imported automo-

ile dealers and their 200,000 American employees.

The proposed amendments to section 201 of the Trade Act are at
* the very heart of the controversy over trade policy since they deal
with the issue of fairly traded goods and not with unfair trade
practices as 8o much other of our trade law does.

In the final analysis, how the Congress treats goods that enter
the U.S. market freely and fairly is going to determine whether
America’s posture in world markets is going to be bluntly protec-
tionist or whether it is truly going to be aimed at opening markets
and insuring the continued expansion of world trade that has been

the cornerstone of the world prosperity in the whole postwar .

period will go on.

Seen in this light, title 8 of S. 1860, dealing with fairly traded
fsoods-—-the escape clause—reveals that the basic thrust of this leg-

lation is not to enhance exports as has been claimed, but either to
reduce drastically or eliminate standards ‘for arbitrarily barring
imgorts, even when those imports have not been supported by any
unfair trade practices.

In so doing, S. 1860, which has been heralded as a marketin,
opening measure, would ironically lead to severe reductions in U.S.
exports, because of the obligation of the United States to compen-
sate the affected nations for any reduction in exports brought

about by action under the escape clause and the inevitable retalia- .

tion by our own trading partners. And I cite the recent Canadian
shingle caper as a prime exam%lee of that.

In choosing among the bills before this committee, AIADA urges
that the ?proach taken by Senators Roth, Wallop, and Duren-
berger in drafting S. 2099, be followed in preference to any other
prg%osals regarding section 201. )

is bill retains Presidential discretion to consider the national
interest in the application of escape clause relief, an essential ele-
ment if we are not going to shoot ourselves in the foot, by applying
narrow prospectives to matters of great, broad, national, and inter-
national concern. ‘ «

This is the key and essential difference between S. 2099 and S.

1860, and indeed between the Roth approach and virtually all .

other so-called reforms now before the Congress.

S. 2099 focuses on domestic industry adjustment in those cases
where relief is granted. It sets an outside time limit for relief in
andy industry, affirming that escape clause relief is intended to pro-
Xi et transitional and not permanent protection for inefficient in-

ustries.

We endorse S. 2099 because it retains the fundamental concept
that fairly traded goods should be restrained only under extraordi-
nary circumstances and for a temporary period. Any other ap-

1
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proach would transform our trade laws into a blunt instrument of
protectionism to the serious detriment of the American and the
world economy.

Thank you, Mr. Chairman.

[The prepared written statement of Mr. McElwaine follows:]
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STATEMENT OF THE
AMERICAN INTERNATIONAL AUTOMOBILE DEALERS
ASSOCIATION BEFORE THE SENATE FINANCE COMMITTEE

The American International Automobile Dealers
Association (AIADA) represents the interests of 8,000 American
automobile dealers and their more than 200,000 U.S. employees.
We are pleased to have the opportunity to participate in this
review of recent legislative proposals concerning Section 201 of
the Trade Act of 1974. For the reasons outlined below, AIADA
urges the Committee to stand firm in the face of protectionist
schemes that would make the extraordinary relief under Section
201 for fairly traded imports too readily available. :

Fair Versus Unfair Trade

Relief under U.S. trade laws is properly predicated
upon the critical distinction between fair and unfair foreign
trade practices. Achievement of the much sought after "level
playing field" requires consistent opposition to unfair trade
while keeping an open door to fairly traded imports. The need
for a clear U.S8. commitment to free and fair trade is
particularly important today as the groundwork is being laid for
the next round of multilateral trade negotiations. The United
states initiated the preparatory process for these negotiations
last fall and has taken an early lead in promoting an agenda
which will result in increased trade liberalization. Aany sign of
U.S. reluctance to compete in an open trading system will
undercut our efforts to persuade other nations to dismantle thei
trade barriers. ) :

Pursuant to specific international standards, the
United States already combats unfairly traded imports, primarily
through antidumping and countervalling duty laws, Section 337
(for patent infringements and other unfair practices), and
various customs fraud provisions. With respect to imports, these
laws adequately cover the range of foreign governmental and
corporate activity which can reasonably be described as
"unfair". The United States also combats unfair foreign
practices that curtail U.S. export sales, artificially affect
trade flows or violate trade agreements. Section 301, as amended
in 1984, enables the United States to retaliate effectively
against unfair practices of foreign countries that hinder U.S.
exports. The Reagan Administration has shown a willingness to
rely heavily on this provision to combat foreign barriers to U.S.
goods. AIADA believes in the vigilant enforcement of unfair
trade laws.

e
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Import relief for domestic industry is even available
in the case of fairly traded imports. However, such relief is

constrained by international standards which permit only limited |

responses in extraordinary circumstances. Under Article XIX of
the GATT, countries are permitted in certain stipulated situ-
ations to "escape"” temporarily from their multilateral and
bilateral obligations to allow time for domestic industries
adversely affected by fairly traded imports to adjust to changing
market conditions., Such derogations of international obligations
do not come without a cost; when import relief is provided for
fairly traded imports, the United States is required under
Article XIX (3) of the GATT to provide "compensation" to affected
trading partners. The United States has taken considerable
advantage of this special exemption for fairly traded imports.
There are at least six different U.S. statutory responses to
fairly traded foreign competition:

(1) the "escape clause", contained in
Section 201 of the Trade Act of 1974;

(2) adjustment assistance to help firms,
workers and communities harmed by the
influx of imports;

(3) Section 22 of the Agricultural
. Adjustment Act, which is designed to
deal with problems caused by
agricultural imports;

(4) Section 406 of the Trade Act of 1974,
which specifically addresses the issue
of market disruption caused by
nonmarket economies;

(5) Section 232 of the Trade Expansion Act
of 1962, which is designed to limit
imports which may impair national
security; and

(6) iImport restraints on textiles permitted
under the Multi-Fiber Arrangement (MFA)
and the bilateral agreements negotiated
by the United States pursuant to the
MFA.

Section 201

Of these safeguards, the broadest-ranging and
potentially most destructive to free trade is the escape clause
mechanism found in Section 201 of the Trade Act of 1974.
Section 201 provides for temporary relief against increased

o
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imports which are a substantial cause of serious injury or
threatened serious injury to a particular domestic industry.
Ssection 201 is the result of recognition that trade liberali-
zation can result in difficult economic adjustment for particular
sectors of the economy. Because relief is available when there
is nothing "unfair" about the imports in questions, its use is
properly limited to extraordinary circumstances where increased
imports are an important cause of serious injury not less than
any other cause and where temporary import relief will permit the
domestic industry to adjust and' will be in the overall national
economic interest. As discussed above, use of Section 201
obligates the President to provide compensation in the form of
"substantially equivalent concessions" to affected trading
partners. There is also the risk when Section 201 is invoked
that foreign countries will retaliate against U.S. exports.

Recently, several legislative proposals have surfaced
which contain provisions that eliminate or handicap fairly~traded
import competition in the American market by relaxing the
standards which must be met for dcomestic industry to obtain
relief under Section 201. H.R. 4800, the omnibus trade bill that
passed the House on May 22, contains a number of such provisions.
Several Senate bills, including S. 1863, S. 2099 and 2033 also
contain Section 201 reforms. While these bills differ in
approach, all but S$. 2099 contain protectionist provisions which
alter ,significantly the current distinction in U.S. trade policy
be n fair and unfair trade. Such a change in policy would be
particularly dangerous because of the near certainty of foreign
retaliation.

The basic premise behind these proposed relaxations of”
escape clause standards is that current law is not working. This
perception ignores the recent history of Section 201. A reéview
of the cases the ITC has decided during the Reagan Administration
demonstrates that the Commission made the appropriate determi-
nation and that the Presidential discretion has been exerdised,
as it should be, with due regard to the general welfare of the
nation, In the past five years, 12 cases have been decided under
Section 201, In seven cases the ITC found that import competi-
tion was not a substantial cause of serious injury. In two of
the five remaining cases, the President proposed significant
restrictions on the imported goods, namely, large motorcycles and
specialty steels. 1In a third case--carbon steel--he resolved the
situation through the negotiation of voluntary restraints on
steel imports.

In two instances, involving copper and footwear, the
President rejected the ITC recommendations; the Administration
found that imposing restrictions on copper imports would
eliminate more U.S. jobs in fabricating than it would save in
mining. The President decided against the ITC recommendation on
footwear on the grounds that the recammended relief would
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increase consumer prices and risk retaliation by our trading
partners without improving the competitive situation of the
domestic industry. He cited an estimate from the Council of
Economic Advisers that quota relief would cost the American
consumer nearly $3 billion over five years to support job
creation in the industry. He also noted that through direct
retaliation or eventual "compensation* under the GATT, U.S.
exporters would stand to lose approximately $2.1 billion.

AIADA was a major participant in the 1980 Section 201
automobile decision -~ one of the most famous of recent escape
clause cases. The action was brought by the Ford Motor Company
and the-United Auto Workers for relief fram import competition
from Japanese automobiles. AIADA participated in the long and
arduous hearings and watched from an uncomfortably close position
while the ITC wrestled with a complex factual situation and
controversial political issue.

The ITC determination in that landmark case was
eminently correct. The ITC had before it two unassailable
facts: the U.S. automobile industry was facing severe economic
difficulties, and Japanese automobile imports had increased
significantly. The key issue, however, was whether Detroit's
distress was due to imports or to other factors. After 46 hours
of public testimony from 27 different groups over a week-long
period, it was determined that increased imports were not a
*gubstantial cause of serious injury* to the domestic industry,
as defined under section, 201. The economic conditions of the
time and the change in consumer tastes to more fuel-efficient
automobiles were found to be far more influential in causing the
slump the Detroit automakers were experiencing. The automobile
case was proof of the efficacy of the escape clause action and
the wisdom of the architects of that law.

Proposed Changes in Section 201

As noted above, several recent legislative proposals,
including S. 1863, S. 2099, S. 2033, and the House-passed bill
(H.R, 4800) contain provisions which would alter the operation of
Section 201. This section focuses on those proposed Section 201
reforms that AIADA considers particularly dangerous departures
from the U,S8. canmitment to free and fair trade.

1. Transfer of Presidential Authority.

A number of proposals would substantially curtail
presidential discretion in Section 201 cases. H.R. 4800, for
instance, transfers the ultimate decision-making authority for
imposing remedies and providing relief from the President to the
Office of the U.S. Trade Representative (USTR). Robbing the
President of his discretionary powers (which are already tempered
by the possibility of a joint resolution of Congress and the
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imposition of the ITC's recommendation) would weaken an essential
check on "escape clause" relief. Currently, Section 201
establishes a two-tier process in which the ITC acts as a fact-
finder and the President acts as a policy-maker. In its fact-
finding role, the Commission evaluates the economic condition of
the domestic industry and the causal effect of increased
imports. If the injury and causation tests are met, the ITC
recommends adjustment assistance or global import restraints.
Then, in his policy-making role, it is the President who
evaluates whether the ITC recammendation is in the overall
national interest.

Among other things, the President must take into
account the efficiency of import controls in promoting industry
adjustment, the cost to consumers, the likely retaliation by
foreign trading partners, the economic and social costs involved,
and the international economic and foreign policy interests of
the United States. As a practical matter, these considerations
under the current system are the subject of careful review and
advice by the full economic cabinet. Were only one Executive
branch office involved - in this case USTR - the benefit of this
broad-ranging review would be lost. Finally, under our democra-
tic system, it is preferable that critical trade policy decisions
be made by the President, who is directly accountable to the
people. By lodging final authority in the Trade Representative,
there is a risk that U.S, trade policy would become overly
responsive to the narrow interests of the international trade
community, to the detriment of overall national interests. The
architects of S. 1863 and S. 2033 have properly and wisely not
included such a transfer of presidential authority.

2. Recessionary Conditlons.

A disturbing proposal found in various proposals,
including the House Ways & Means Trade Subcommittee "Discussion
Draft" which preceded H.R. 4800, would significantly alter the
Section 201 causal standard by ignoring recessions as a cause of
injury. Current law requires that increased imports be "a
substantial cause of serious injury or the threat thereof."
Consistent with the underlying princifle that relief from fairly-
traded imports should be available only in extraordinary
circumstances, "substantial® is defined as "a cause which is
important and not less than any other cause." 19 USC
§ 2251(b)(4)., Requiring the increased imports be an important
cause not less than any other is critical to limiting escape
clause relief to those instances where injury is truly a result
of import penetration and not other factors, such as an economic
slowdown or a change in consumer tastes.

Certain proposals have provided that there be a

blanket exception in the Section 201 causal standard for a
decline in demand due' to general recessionary conditions. For

™
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instance, according to the House Ways and Means Discussion Draft,
such recessionary conditions "may not be considered a cause more
important than imports." This constitutes a major change in
direction in escape clause theory. Implementation of this
proposal would mean that even when the most important cause of a
domestic industry's distress is a general economic slowdown,
domestic industry could still obtain the extraordinary relief
offered under Section 201.

Earlier this year the United Automobile Workers stated
in hearings on the House side that:, "([H]ad such a provision been
in place in 1980, we could have won our (Section 201) case
concerning automobiles at the ITC." As discussed above, the
domestic industry loss in the 1980 case was the correct result:
Section 201 relief should not be made available when factors
other than imports are primarily responsible for injury to the
domestic industry. That the ITC made the right decision in 1980
has been borne out by the fact that the combination of a general
improvement in the U.S. economy and a shift among U.S. automakers
to smaller cars has resulted in improved.conditions for the
domestic industry., 1In 1985 domestic vehicle sales reached nearly
record numbers, trailing only the boom years of 1978, 1977 and
1973. Moreover, in the past three vears, U.S. automakers have
experienced profits which exceed those achieved in any previous

10~year period.

Proponents of this proposed change in the causation
standard have alleged that it is necessary to enable domestic
industries to receive relief during an economic slowdown. The
weakness of this argument is apparent from a quick review of
recent ITC actions. In 1984, the ITC recommended import relief
for the copper industry, even though a major cause of the injury
was the drop in demand resulting from recessionary conditions in
1974-75, 1979-80 and 1982. 1In a number of recent cases (Carbon
and Certain Alloy Steel Products, 1984; Heavyweight Motorcycles,
19833 and Stainless Steel and Alloy Tool Steel, 1983), the ITC
has found that the 1982 recession was in part responsible for
injury and still recommended relief. This is entirely consistent
with the letter and spirit of the escape clause. When increasing
imports are a "substantial cause” of serious injury to a domestic
industry, relief may be recommended even in periods of recession.

Inevitably, this proposed change would lead to
widespread import restrictions during recessionary periods in the
United States. The erection of such barriers to trade would be
certain to decrease foreign trade, thus contributing to worldwide
economic recession. Such would not be the road to U.3. economic
recover¥. Instead it would be a return to the kind of escalating
protectionism which characterized the 1930's and ultimately
placed the international trading system in danger of total
collapse.

e
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Changing the causal standard to ignore general
recessionary conditions is not only bad trade policy; it is
likely to be found a violation of GATT Article XIX. As outlined
above, Article XIX restricts escape clause relief to those
circumstances wherg a domestic’ industry is injured because of
increased 1mports.J Under these proposed reforms, a domestic
industry could suffer injury chiefly from general economic condi=-
tions and still obtain relief. Indeed, but for the general
economic downturn, the domestic industry could be healthy.
Imports, even if increasing, could not be considered the cause of
the damestic industry's woes in such cases.

Finally, it must be remembered that even import
restrictions imposed pursuant to a valid escape clause mechaniem
give rise to an obligation for compensation under the GATT.

Thus, the United States would be obligated to provide
substantially equivalent concessions to those foreign trading
partners affected. Furthermore, it is almost certain that
Section 201 relief would result in foreign retaliation. The
proliferation of national barriers to free trade would be
counterproductive at any time and precisely the wrong antidote to
a global recession.

3. Industry Adjustment Plan.

Another disturbing departure fram current law are i
proposals that attempt to make the granting of more likely relief
under certain circumstances. H.R. 4800 provides that, upon the '
request of a petitioner, the USTR must appoint an "industry
adjustment advisory group" consisting of representatives of
labor, management, consumers, communities and appropriate Pederal
Government officials. This group would develop an industry
adjustment plan setting forth an assessment of the problems
facing the industry and a strategy for enhancing its long-term
international competitiveness. 1If a plan is submitted to the
ITC, and the ITC finds serious injury, it is required to take the
plan into account in recommending the appropriate remedy for the
injury and the USTR must take the plan into account in its
decision whether to provide import relief. Moreover, the USTR
may condition the provision of import relief on compliance with
such parts of the plan as it deems appropriate.

Senate proposals, including S. 1863 and 8. 2033, also
provide petitioners the option of developing and submitting an

4 Article XIX states that escape clause relief is available
"If, ... any product is being imported into the territory
of that contracting party in such increased quantities and
rnder such"conditiona as to cause or threaten serious

njury ... )
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adjustment plan to the ITC. However, under these Senate
proposals, preparation of an adjustment plan can lead to a severe
limitation of presidential discretion. If the petitioning
domestic industry prepares an adjustment plan and’ the ITC
approves the plan and finds serious injury or the threat thereof,
the President is unable to exercise his sole disc :..tion in
denying relief. Instead, the President is requireu to either
impose the ITC-recommended barriers or equivagent relief or
submit a bill to Congress containing the actions he wishes to
take. If legislation is submitted by the President and not
enacted, the ITC-recommended relief goes into effect
automatically.

This provision of S. 1863, S. 2033 and other bills
constitutes a major change in the fundamental premise under
Section 201 that relief is always subject to Executive branch
discretion., These Senate proposals would not only shift
authority from the President to the USTR, but would also remove
nearly all discretion from the Executive branch as a whole when
the ITC found injury and approved an adjustment plan. As
discussed above, the President plays a unique role as protector
of the national interest. He alone reviews the significant
broader domestic and international consequences of granting
relief under Section 201. Circumvention of meaningful Executive
branch review when an adjustment plan is approved by the ITC
would constitute a considerable lessening of necessary safeguards
currently built into Section 201.

Apart from its implication for Executive Branch
discretion, the emphasis in these proposals on industrial adjust-
ment plans is simply unnecessary. As a practical matter, both
the ITC and the President currently consider the adjustment plans
of the petitioning domestic industry in deciding whether to grant
relief. In fact, the ITC is mandated by Section 201(b)(5) to
“investigate and report on efforts made by firms and workers in
the industry to compete more effectively with imports” and the
President is specifically directed under Section 202(c)(3) to
consider "the probable effectiveness of import relief as a means
to promote adjustment, the efforts being made or to be
implemented by the industry concerned to adjust to import
competition., . ." To specifically provide for an adjustment plan
is thus unnecessary. Both the Canmission and the President
already solicit and receive such informatiop from the domestic

industry concerned.

A4 The Executive branch does not even retain the discretion to
determine the nature of the appropriate equivalent relief,
For example, adjustment assistance and other less restric-
tive forms of relief would not be permitted if quotas or
tariffs were recommended. .



148
-9 -

The major difference between current practice and that
under the new proposals would be that currently such "plans" are
just one of many considerations taken into account by the
President. Other absolutely critical factors such as the impact
on consumers, U.S. international economic interests and other
social and economic concerns are alsc considered. By robbing the
President of his discretion when a plan is accepted and injury is
found, these factors would be disregarded.

The reliance on =n adjustment plan also constitutes
excessive govermmental involvement in the economy. Like recent
ill-fated proposals for an "industrial policy", representatives
of labor, management, consumers, communities and govermment would
prepare these industrial adjustment plans. Once the plan was
approved by the ITC and mandatory relief was granted, it would
then be necessary for the damestic industry to implement the
government-approved plan to the satisfaction of an ITC~appointed
governmental "plan implementation review committee" in order to
continue to receive relief. Such an approach smacks of the kind
of governmental intrusion in the economy that runs counter to the
fundamental trust in free enterprise shared by most Americans.

4. Threat of Injury Standard.

In determining whether a threat of serious injury
exists, the ITC must presently take Into account several factors,
including a decline in sales, a higher and growing inventory, and
a downward trend in production, profits, wages, or employment in
the domestic industry concerned. H.R. 4800 expands these factors
by requiring the ITC also to consider: (1) a decrease in U.S.
producers’ market share; (2) the extent to which the U.S. market
is a focal point for diversion of foreign exports; and (3) the
inability of domestic industry to generate adequate capital to
finance the modernization of damestic plants and equipment.
Proposed Senate legislation, including S. 1863 and S. 2033,
contains these first two factors (decline in market share and
diversion of products) and adds several others, including
consideration of foreign export targeting, the existence of
affirmative antidumping or countervailing duty determinations,
and the inability of domestic industry.to raise money for
research and development expenditures. S. 2099 adds other
factors, including a foreign country's increase in production
capacity that is likely to result in a significant increase in
imports; any rapid increase in U.S. market penetration and the
likelihood that it would increase tu the level of serious injury;
the probability that imports will enter at prices that would have
a depressing effect on the domestic market; a foreign
manufacturer's potential for product-shifting; and any other
demonstrable adverse trends that indicate the probability that
the importation will be the cause of serious injury.



RS-

149
- 10 -

These proposed expansions of the situations in which
Section 201 relief is appropriate represent a significant
departure from existing law. Pursuant to international standards,
escape clause relief when there is merely a threat of serious
injury is properly limited to extreme situations and current
statutory standards are carefully crafted with those high
standards in mind. When properly applied, the existing factors
have proven sufficient to meet the threat of injury from imports.

Major Senate Bills: S. 1863 and S. 2099

In the Senate Finance Committee press release of June
24, 1986, it was requested that witnesses address specifically
S. 1863 and S. 2099. As stated above, AIADA believes Section 201
has been largely successful in responding to fairiy traded import
pressures. There is no point in tinkering with a law that works.
However, should the Committee chose to endorse a modification of
Section 201, AIADA urges that the approach taken by S. 2099 be
followed over all other major Section 201 proposals.

Perhaps most importantly, S. 2099 does not alter the
current statutory framework concerning presidential discretion.
S. 1863, as discussed above, would substitute the relatively
narrow perspective of the ITC for the broader view of the
President when injury was found and an adjustment plan approved.
Unlike S. 1863, S. 2099 retains full presidential authority.
This is a key difference not only between S. 2099 and S. 1863,
but between S. 2099 and virtually all other proposed reforms.

At the same time, S. 2099 properly focuses on damestic .
industry adjustment in those cases where relief is granted. By
requiring petitioning industries to develop an adjustment plan
and giving the President authority to terminate or modify relief
if commitments are not met, S. 2099 encourages difficult industry
transitions. S. 2099 also sets an outside time limit for relief
for any industry, thereby making it clear that Section 201 is
intended to provide temporary import protection and not permanent
protection for inefficient industries. This will put additional
pressure on firms to adjust and it will limit the costs that the
rest of socilety must bear when protection is provided to a
particular industry.

S. 2099 would also permit industries to petition the
Attorney General and the Secretary of Commerce for anti~trust law
exemption., Wwhile AIADA does not endorse this proposal, the fact
that the option remains at the discretion of the Executive Branch
makes it far less troublesome. It is hoped that the President
would use this option in a manner that would not provoke our
trading partners.
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As explained above, S. 2099 and S. 1863 also provide
additional factors for the ITC to consider in threat of injury
determinations. While AIADA continues to believe that the
expansion of these statutory requirements is unjustifiable in the
context of a Section 201 proceeding, as a practical matter many
of these factors are already considered by the ITC in its
evaluation of a petition alleging threat of injury.

In sum, S. 2099 retains the fundamental approach of Section
201, i.e., that fairly traded goods should be restrained only
under extraordinary circumstances and for a temporary period.
S. 1863, on the other hand, has the potential of opening the door
to escape clause relief, thereby forcing the United States to
compensate affected trading partners and risking outright
retaliation. S. 1860, the omnibus trade bill of which S. 1863 is
a part, has been heralded as an export enhancement measure.
Ironically, its Section 201 provisions could well lead to
significant contraction of exports due to foreign retaliation.

Conclusion

Each of the progosed changes to Section 201 would -
alter a delicate balance which is the result of years of
experience, clear international standards and U.S. self-
interest. Adoption of the more protectionist proposals --
including the reduction of presidential discretion found in S.
1863 -~ would risk transforming Section 201 into a blunt
instrument of protectionism and curtailing U.S. exports. Any
changes should be minor, focused on encouraging expeditious U.S.
adjustment rather than providing protection from fair trade. The
real answers to perceived international trade problems are not to
be found in Section 201 reform, but in vigilant enforcement of
our unfair trade laws, trade adjustment assistance in appropriate
circumstances, and efforts to enhance U.S. competitiveness and
increase exports. AIADA urges the Senate Finance Committee to
reject proposed Section 201 reforms that place the United States
in a protectionist stance at the precise time when the Americain
commitment to free and fair trade is paramount.
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Senator Heinz. Mr. McElwaine, thank you. )

Mr. Samuel and Mr. Houghton, if an industry is prepared to
really make a commitment to adjustment, sat down with its labor
people and negotiated some really tough changes in work practices
and sat down with other s)eople—-suppliers-and did some difficult
things—and I cite Chrysler as an example, which was brought
about because the Congress was determined that something be
done—but as dvou go through all of that, what is wrong with requir-
ing the President, as his quid f;ro quo, to grant import relief even if
that import relief is not exactly what the ITC has recommended, as
l%n%?as it is substantially equivalent. Is there anything wrong with
that?

Mr. SAMUEL. Senator, I am sorry. I missed a couple of sentences
.of what you said. .

Senator Heinz. If an industry makes the kind of tough far-reach-
ing commitment to an adjustment plan, is there anything wrong?
Is there something wrong with requiring the President to imple-
ment what is substantially equivalent to or the same as the relief
recommended by the International Trade Commission?

Mr. SAMUEL. It seems to me, Senator, that the adjustment pro-
gram is one which is negotiated between the private sector, labor
and business, and the Government. But obviously if an agreement
is reached, then it seems to me that all parties are obliged to fulfill
theiz; part of the arrangement, which would include the Govern-
ment.

Senator HEINz. Mr. Beals, you are a success story. Do you believe
that it is appropriate to require the President to implement import
relief if an adjustment plan has been agreed to?

Mr. BeaLs. I would be concerned if it becomes a mechanical proc-
ess because I think there is value to consideration of the other ele-
ments of national policy, consumer effects, those things that the
Trade Commission does not.

Senator HEINz. So you think the President should still have some
discretion to eliminate the import relief——

Mr. BeaLs. Yes; I do.

Senator HEINZ [continuing]. Notwithstanding what the industry
has done, or says it could do if relief were granted?

Mr. Beais. Yes. I think some discretion is certainly necessary
considering the parameters that are not balanced by the Trade
Commission. :

Senator HeINz. Now, you described technology and greater effi-
ciency as elements of your adjustment during the 201 relief period.
X.Vh% didn’t you undertake those measures prior to your 201 peti-

ion

Mr. BeaLs. We did, in fact. We started them well in advance of
the 201 petition. Our problem was they take considerable time to
implement. And we were not going to be able to complete them
llagsozre we were dead under the trade environment that existed in

Senator Heinz. Thank you.

Senator Baucus?

Senator Baucus. Do you think that, though there should be some '

flexibility, the principle is a good one; that is, that assistance can
and often should be conditioned upon certain adjustment plans?
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- Mr. BeaLs. Yes. I would certainly think that the Trade Commis-
sion should establish for their satisfaction that the industry, but
really the individual companies in that industry are serious about
adapting to the competition.

If, in the aggregate, all the members of industry do not appear in
the Trade Commission’s judgment to be serious, then I don’t think
they deserve help.

Senator Baucus. I would like the panel’s response to a point that
has been briefly discussed here, auction quotas.

I am curious to know what the panelists’ views are on auction
quotas.

STATEMENT OF STANLEY NEHMER, PRESIDENT, ECONOM]C
CONSULTING SERVICES, INC., WASHINGTON, DC

Mr. NEHMER. I am Stanley Nehmer.

I think that we have been tossing around the concept of auction-
ing of quotas a bit too blightly. I don’t think that the people who
were recommending the auctioning of quotas really have thought

-~ out the question of the issues that are involved: Who can bid for

the quotas? What are the limits? Is there going to be a maximum
price, a minimum price? These are more to a whole raft of what
may be considered to be administrative problems, but really in-
volve policy probems in terms of U.S. Government policy.

And I think until those have been really thought out by some
group in a recommended package, I think it would be premature to
endorse the auctioning of import quotas.

Senator Baucus. Mr. de Kieffer, do you have a view?

Mr. pE KIEFFER. | agree.

Senator Baucus. All right.

Mr. MenpELowiITZ. I think that it is suggesting that we haven't
thought out all these issues without being aware of the full extent
of our work, is, I think, a rather loose criticism to make.

All of the comments Xou raised were considered by us in the
course of our review, and a very large number of additional poten-
tial {))goblems and issues and were specifically because of the large
number of potential problems and issues that we called for the ex-
perimentation with auction quotas in selected cases, and the valu-
ation of how they work, to determine whether they in fact can be
administered, whether they were effective and whether they were
unforeseen problems with them. ‘

So I would sg{ that we made a very sober and very carefully de-
veloped pr%pos .

Senator Baucus. Mr. Houghton, do you have a view?

" Mr. HougHTON. Senator, the Labor Industry Coalition for Inter-
national Trade has not taken a position on this and I am no great
expert on it. But I suppose in general I could make just a couple of
comments.

First of all, it does make sense. It probably is difficult to adminis-
i‘.er. And if we go down this path, we ought to go down it cautious-

y.
Senator Baucus. All right. Mr. Samuel.

Mr. SAMUEL. Let me associate myself with Mr. Houghton. LICIT
has not taken a position, but I think he made the correct response.
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Senator Baucus. All right.

Mr. McElwaine.

Mr. McELwAINE. First of all, Senator, we consider quotas to be
the least efficient, the most exgensive, the most regressive form of
trade restraints available. And we have endured 5 years now of
quotas on imported automobiles coming into the United States
which are costing the American public about $5 billion a year at
the present point. And we have restored some few jobs in the do-
mestic auto industry with them, but at a cost to the consumer of
around $200,000 a year per job.

So quotas, we feel, are inherently inefficient. Auction quotas may
be even more so simply because the wealthiest firms, according to
our understanding of how these things would operate, would
simply get the most quotas.

In our particular indusry, if the Japanese quotas were being auc-
tioned we would have to assume that Toyota and Nissan would
wind up with the lion’s share of all the quotas and the poorer firms
withkless capital to work with would wind up frozen out of the
market.

Senator Baucus. I understand that. Nevertheless there could be
conditions under which quotas are auctioned off that would take
that into consideration. )

Mr. McELWAINE. Absolutely.

Senator Baucus. Yes.

I see my time is up. Thank you.

Senator Heinz. I have got a question I guess for Don de Kieffer
and Amo Houghton or Howard Samuel, which is this: In light of
your support for the mandatory relief provisions in S. 1860 or S.
1868 if you would prefer, do you believe that every industry that
comes up with an agreed upon adjustment plan should get the rec-
ommended U.S. ITC relief irrespective of whether it might pose
enormous cost on consumers, raise the significant national security
risk, or injure because of compensation claims, other domestic in-
dustries?

Mr. pe KierrFeEr. You have asked me a two-part question. First, I
think that, as I mentioned before, in putting together in relief
packages or an adjustment package——

Senator HEiNz. Don, I am sorry. I really cannot hear you.

Mr. pe KierrFER. In putting together an adjustment package, Mr.
Chairman, I think it is essential that the committee recognize that
in certain circumstances it will be necessary to grant other forms
of relief in advance even of that, including the antitrust relief, par-
ticularly if part of this adjustment package might include rational-
ization plans.

Second, with regard to the question particularly the way you
phrased it, no, I don’t think anybody believes that the ITC's deci-
sion under any circumstances must go forward in exactly the terms
in which they phrased it.

Surely, the President must be able to consider some other fac-
tors. That is not what we are talking about here. We are not talk-
ing about taking away all the President’s discretion. Everybody on
this panel has agreed—that the President should be able to retain
some discretion. The other end of that is the result of using that
discretion should not be to deny help to an industry that has very
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clearly demonstrated that it has been injured by import competi-
tion.

One thing that started out today was the distinction that was ap-
parently made between fair and unfair competition. Surely, we are
not talking about antidumping or countervailing duties here. But
the conclusion that all 201 cases involve only fair trade is simply
not warranted. It is just not true, Because the two types—or, effec-
tively three types—of unfair trade laws do not contemplate all the
other types of unfair competition that can exist. Mr. Houghton
mentioned that a moment ago himself.

Senator Heinz. How would you characterize the Presidential dis-

.cretion that is preserved via the adjustment route under 201 as in

S. 136((1); Does the President have the kind of discretion you just de-
scribe

Mr. pe KigrrER. I think that by and large the President would
not be nearly as uncomfortable in practice with S. 1860 as some
witnesses have led you to believe. You are not asking the President
to give up everything. I think that there might be some compro-
mises made, but S. 1860, by itself, does not rob the President of dis-
cretion across the board.

Senator HeiNz. Thank you.

In the interest of time, I am going to discontinue my questioning.
My time is about to expire anyway.

Gentlemen, thank you all very much. You have been extremely
helpful. We thank you, and I have some questions for a number of
you I will submit for written responses. Thank you. I want to
submit to Amory Houghton or Howard Samuel a question from
Senator Mitchell for a written response as well.

[The question and answer follows:]
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LABOR-INDUSTRY COALITION FORINTERNATIONAL TRADE

RESPONSE FOR THE SENATE FINANCE COMMITTEE HEARING RECORD
FROM AMORY HOUGHTON, JR. AND HOWARD SAMUEL, CO-CHAIRS OF THE LABOR-
TNDUSTRY COALITION FOR INTERNATIONAL TRADE (LICIT)

SENATOR MITCHELL'S gUESTION:
ection 0 e Trade Act of 1974 is intended to provide temporary

relief for firms or industries facing serious injury from dramatically
increasing imports in order to eénable them to adjust to foreign competi-
tion. As it is now constituted, does Section 201 adequately perform
this mandate?

RESPONSE :

Section 201 in its present form fails to promote adequately its ostensi-
ble goal of facilitating adjustment to increased import competition. It
lacks an effective procedure whereby the parties involved can reach
agreement on an adjustment strategy tailored to a particular level of
temporary import relief.

In its Report to the Congress in 1981 on the administration of Section
201, the General Accounting Office (GAO) pofnted out that the petitions
reviewed either lacked adjustment proposals or contained only vague
generalizations. We believe that this deficiency is owing in part to
the great uncertainty petitioners for import relief face, both as to
whether relief will be granted if the ITC finds serious injury and if
so, at what level and in what form. Furthermore, petitioners at present
lack a legally sanctioned means of consulting together in order to reach
agreement on specific actions the industry can and should take in order
to restore its competitiveness by the end of the relief period.

The company and union members of our coalition discussed these problems
during a two year perfod, reaching a consensus that is embodied in the
proposed amendments to Section 201 contained in S. 1356 and H.R., 4800.
We believe that petitioners who are broadly representative of firms and
workers in the industry should have the option of petitioning the Trade
Representative to establish an industry adjustment strategy committee
for the purpose of preparing an adjustment plan. Further, we support

- authorizing the USTR to request both firms and unions to make individual

confidential submissions on a voluntary basis, outlining the concrete
steps they will take to implement the adjustment plan if the appropriate
relief is granted. We believe that this procedure would ensure that:

(1) import relief enables the industry to generate enough capital to
invest in modernization and R&D; (2) the relief period is used to carry
out the stated purposes; and (3) consumer and national interests are
protected.

However, none of these goals would be achievable in the absence of
effective impiementation of import relief when appropriate. We urge
that the autEor1ty to make the final decision on whether to grant relief
and in what form be transferred from the President to the Trade Repre-
sentative, so that US long-term trade and industrial interests are given
their due weight against other considerations. Moreover, some members
of our coalition have suffered from ineffective administration of import
relief under Orderly Marketing Agreement$, as documented in the GAO
report. During the ostensible relief period, imports actually surged
from countries not originally covered by quotas, and USTR failed to take
timely remedial action. Thus, neither the level nor the duration of the
relief originally contemplated has been actually implemented in some
cases. It should therefore not be surprising that the industries at
risk were unable to restore their competitiveness, and returned to the
ITC with another petition for relfef.

Tt et
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Senator HeiNz. Our next panel is Mr. Frank McCarthy, Mary
Melrose, George Yuribe, and Jeff Bialos.
Mr. McCarthy, you are at the top of the list. Please proceed.

STATEMENT OF FRANK E. McCARTHY, EXECUTIVE VICE PRESI-
DENT, NATIONAL AUTOMOBILE DEALERS ASSOCIATION,
McLEAN, VA

Mr. McCarrHY. Thank you very much, Mr. Chairman.

My name is Frank McCarthy, and with me is Tom Green, execu-
tive director of legislative offices, and we represent the National
Automobile Dealers Association. We have over 20,000 members
who actually represent over 35,000 new car franchises, about half
domestic and about half import.

Our domestic dealers are as concerned about this legislation as
our import dealers. Because anything that would result in quotas
or tariffs unnecessarily would raise the price of cars and affect
their business adversely as well as it would our import dealers who
feel very strong about this.

In S. 1860, NADA does support provisions granting the President
authority to participate in a new round of multilateral trade nego-
tiations. It would also favor the provisions in S. 1860, such as meas-
ures removing disincentives to American exports and some of the
improvements in the unfair trade practice procedures.

On the other hand, we must state very strongly that we are very
concerned about some of the proposed changes in section 201 be-
cause they would have a direct impact on our members. We believe
section 201 is the most likely trade remedy procedure that would
be used for imposing tariffs or import quotas on motor vehicles.

We start off first with the one that is of greatest concern to us.
We strongly oppose the several proposed changes to section 201, es-
pecially the one that would require that the mandatory relief pro-
vision eliminate the consideration in section 201 cases of funda-
mental U.S. interest which has been spelled out here this morning
on many occasions.

This is of great concern to us. Even if the International Trade
Commission were unanimous, that would not satisfy us because
that would simply mean the ITC is unanimous that a specific in-
dustry needs help. It does not say that the fundamental U.S. inter-
est has been taken into consideration.

The mandatory relief provision would prevent the President
from doing this. We think this is a grave danger.

Also, we {)oint out, as others have, that section 201 is a remedy
against fairly traded goods and should only be invoked when it is
absolutely most necessary. "

We also point out, that in the temporary relief section, that.-even
under the present rules of the International Trade Commission
relief is granted within 8% months.

The provisional relief and critical circumstances where the Presi-
dent must impose temporary relief we think is very bad because it
almost prejudges a case on the part of the President before the ITC
has heard the case and before it has been presented to him. We
think this is quite a dangerous provision.
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We also would like to point out that we do not like the idea that
proposed changes to section 201 would eliminate the ITC's current
discretion to come up with either import restrictions or adjustment
assistance. We think that adjustment assistance or the import re-
strictions should still be retained at the discretion of the ITC.

My last comment, very quickly, is that although it is not in S.
1860, we are very concerned about any potential change in the so-
called substantial cause of injury provision in section 201. We think
to state merely that it is a cause is not sufficient, because if there
is a recession, a recession could be a cause of injury to an industry
and imports not be the substantial cause.

I would just quickly note that somebody earlier stated that no
section 201 case could be successful during a recession. We strongly
disagree, because in many of the successful cases stated this morn-
ing, those reliefs were granted during recessions.

im,_ﬂ_wmjrhank you very much.

Senator HEINz. Thank you very much, Mr. McCarthy.
Miss Melrose.
[The prepared written statement of Mr. McCarthy follows:]

64-483 O ~ 86 - 6
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STATEMENT OF
NATIONAL_ AUTOMOBILE DEALERS ASSOCIATION

Mr. Chairman and Members of the Committee:

My name is Frank McCarthy and I am the Executive Vice
President of the National Automobile Dealers Association
(NADA). NADA is a trade association representing approximately
20,000 franchised new car and truck dealers across the
country. Our 20,000 members own 35,000 new car franchises of
which approximately 17,000 represent franchises for import
vehicles. Our NADA dealers sell 15.5 million cars and trucks
annually, and come in contact with approximately sixty million
American consumers every year.

4 On behalf of all of our members I would like to
express our apprecliation for the opportunity to testify before
you today regarding proposals to amend the "escape clause"
contained in Section 201 of the Trade Act of 1974. NADA
members have a deep interest in the trade legislation being
considered by the Senate Finance Committee because many of our
dealers sell imported automobiles and all of our dealers will
be affected by changes in trade laws.

General Views on Trade Legislation

Franchised car and truck dealers believe that an open
and healthy trading system is important for America and the
retail auto and truck business. For this reason, we support
legislation which would assist in removing trade barriers and
strengthening the international trading system. However, NADA
also believes that trade legislation should be consistent with
U.s. international obligations and should not create
impediments to the expansion of world trade.

To this end, NADA supports provisions in the Trade
Enhancement Act (S. 1860) granting the President authority to
participate in a new round of multilateral trade negotiations.
These talks present an important opportunity to improve the
procedures and expand the coverage of the General Agreement on
Tariffs and Trade (GATT). The negotiations are especially
important to American franchised car and truck dealers, because
trade in vehicles could be one of the first victims of growing
protectionism and the breakdown of international trading
rules. Last year Americans purchased more than 3.0 million
imported dars and trucks.

et sy i o~
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NADA also favors other provisions in §. 1860, such as
measures removing disincentives to American exports and some of
the improvements jin unfair trade practice procedures. 1In
short, we support those aspects of S. 1860 that would enhance
America's ability to compete in the internatfonal marketplace
and reject those that would hinder that effort.

N

Section 201 Proposals

We are particularly concerned, however, with several
proposed amendments to Section 201 law which in all likelihood
would result in import restrictions on a number of fairly-
traded products.

The debate over changes in Section 201 law is not an
abstract one to our members. Section 201 -- which allows
import restrictions to be placed on fairly traded goods such as
cars and trucks -- is the most likely trade remedy procedure
for imposing tariffs or import quotas on motor vehicles. 1In
addition, our members are all too aware of the consumer costs
caused by the type of import restrictions which can be imposed
in a Section 201 case, having experienced Japan's "voluntary"
export restraints for the past five years. Robert W. Crandall
of the Brookings Institution estimates that in 1984 and 1985
U.S. consumers paid about $10 billion more for Japanese cars
(62,500 per car) and $16.6 billion more for U.S.-produced cars
(81,000 per car) than they would have in the absence of auto
restraints.

Because of these concerns, NADA is strongly opposed to
five Section 201 proposals contained in S. 1860 or otherwise
pending in Congress: (1) requiring mandatory rellef if an
industry adjustment plan is adopted; (2) allowing provisional
relief if critical circumstances are present; (3) restricting
the International Trade Commission's (ITC) discretion in
recommending remedies; (4) the auctioning of import quotas
imposed in a Section 201 case; and (5) weakening the
"gubstantial cause" standard to allow restrictions when imports
are merely a "cause" of injury to a U.S. industry. NADA
believes that current law is adeguate to protect U.S.
industries, and urges Congress to use care in considering
amendments to U.S. trade law to assure that the "cures"
prescribed are not more troublesome than the illness.

Mandatory Relief with Adjustment Plan

S. 1860 mandates that the President impose import
restrictions where the ITC issues an affirmative injury finding
and accepts an adjustment plan prepared by an
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industry- labor government panel. The President would be
required to adopt the import restrictions recommended by the
ITC, or "substantially equivalent" restrictions, unless hoth
Houses of Congress vote to perait him to do otherwise.
[Section 305)

We believe that this mandatory relief provision would
eliminate the analysis or consideration in Section 201 cases of
fundamental U.S. interests -- the impact of import restrictions
on U.S. importers, retailers, consumers and the economy as a
whole. Under current law, the ITC considers only half of the
equation, whether import restrictions would benefit a
particular industry seeking relief. By design, it does not
consider the other ‘half of the eguation, whether the costs of
import restrictions to the U.S. economy outweigh those
benefits. Only the President is directed under Section 201 to
determine what is best for the national economy as a whole by
balancing such domestic economic interests as the cost to
American consumers, the efficiency of import controls in
promoting adjustment, the impact on industries which rely on
the imports, the impact on U.S. exporters which might be harmed
by retaliation or compensation, and the international interests
of the United States. 19 U.S.C. § 2252(c). The mandatory
relief provision would prevent the President from considering
these factors and thus could result in import restrictions
which are responsive only to narrow industry-specific
interests, rather than the overall national interest, and
thereby do more harm than good to the U.S. economy.

The Congressional override provision does not solve
this problem. As a practical matter, given the time
restraints, the competing political pressures, and the
potential for frequent consideration of these matters, Congress
would be hard pressed to effectively perform the careful
balancing of interests required to determine whether relief is
in the national interest, or what type of relief is most
appropriate.

Because Section 201 is a remedy against fairly traded
goods and is intended to be invoked only when import relief is
in the national economic interest, NADA believes it is
essential that the President retain flexibility to assure that
Section 201 does not become a vehicle for massive new trade
restrictions in the U.S. and abroad. As the recent shakes and
shingles case demonstrates, decisions to grant import
restrictions under Section 201 can have serious international
consequences, and thus should be imposed only after thorough
consideration of all interests. It is essential that Section
201 procedures maintain Presidential discretion to consider the
broad implications of granting relief.
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In addition, NADA is concerned about a provision that,
in effect, allows an industry to significantly alter current
import practices merely by gaining approval of an adjustment
plan for that industry. NADA believes that such plans are
simply too unreliable to serve as a basis for automatically
triggering import restrictions.

It is relatively easy to develop a superficially
attractive plan which purports to solve a domestic industry's
problems, but it is very difficult to assess whether an
adjustment plan has a "reasonable expectation" of success
without relying heavily on information provided by the injured
industry itself. It is unrealistic to expect the government to
successfully play the role of venture capitalist in determining
whether a specific business plan will work. Thus, as a
practical matter, adjustment plans will be developed primarily
by the affected industries with little opportunity for
meaningful, independent verification of the plan's merit. As a
result, import relief could be granted on the basis of
adjustment plans with no realistic chance of succeeding.

Furthermore, experience suggests that a domestic
industry may not be able to implement its adjustment plan, even
if it is assumed that the plan would be effective if put into
action. For example, during the 1985 footwear investigation
the domestic shoe industry stated that it would need to invest
$700 million in capital improvements in order to achieve its
productivity goals. However, ITC inquiries to individual
companies revealed actual plans to invest only $74 million on
cost-reducing capital improvements if five-year quotas were
imposed. Although S. 1860 does include procedures to
eventually modify or terminate import relief if an industry is
not implementing its adjustment plan, import restrictions could
continue for a significant period of time before these
procedures are used.

It should be emphasized, however, that the authority
to alter or revoke relief is triggered only by the failure of
an industry to implement in a satisfactory manner the specific
actions in its adjustment plan. If the plan proved to be
ineffective but was being fully implemented, import
restrictions would continue for the full five years. At no
time would the industry be required to demonstrate that the
plan actually was succeeding in preparing domestic firms to
compete in an open market.

Most importantly, even if an industry implements a
successful adjustment plan enabling it to compete with imports,
the mandatory relief provision still completely excludes
consideration of whether the benefits to the domestic industry
outweigh the costs of import restraints, as discussed earlier.

T e
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Provisional Relief in Critical Circumstances

S. 1860 provides that the President must impose
temporary relief, pending the outcome of a Section 201 cawse, if
he finds the existence of "critical circumstances" (where a
delay in imposing relief would cause damage to the industry
that would be difficult to remedy at the end of the
investigation). ([Section 302) NADA believes that this
amendment is unnecessary, could result in unmerited import
restrictions, and could prejudge the President's final decision.

Section 201 investigations already proceed on a tight
time schedule. The ITC must make its final determination
within six months of initiation, the President is required to
announce his decision within sixty days of the ITC
determination, and the President has an additional fifteen days
to impose relief. Thus, a domestic industry can gain
significant import relief within 8-1/2 months of filing its
petition. Because of the extensive information-gathering and
complex analysis required, the process cannot properly move at
a faster pace and result in a fair determination. A domestic
industry petitioning for severe restrictions on fairly-traded
imports is not unduly burdened by beling required to prove its
case in a rapid proceeding before gaining relief.

S. 1860's temporary relief provision would create a
vague "critical circumstances" test unrelated to the merits of
a Section 201 case, which would grant the President broad
discretion to impose interim relief under a wide range of
circumstances regardless of whether a domestic industry is
being seriously injured by increasing imports. Nor would
temporary relief be based on a preldiminary ITC determination,
which is a prerequisite for interim relief in antidumping and
countervailing duty cases. Thus, fair trade could be disrupted
significantly for several months in cases where import
restrictions ultimately were found to be totally unjustified.

NADA believes that the provisional relief proposal
could also prejudge the final determination in a Section 201
case by forcing the President to make a quick interim decision
in a highly-charged political context before the facts are
available. Under present law, the President's remedy
determinations are the product of extensive consideration by a
number of departments and agencies. An interim relief
provision would require that essentially the same decision be
made in a much shorter time--period with little information.
The subsequent granting of interim relief would, we believe,
make it that much easier to impose import restrictions after a
final determination, would tend to solidify Administration
views, and-:could create a presumption that relief should be
continued, despite information developed later during the
investigation.
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The provisional relief amendment simply goes too far.
Any possiible need for interim relief will occur in exceptional
cases, such as those addressed by the perishable commodities
provision. Congress should not adopt a broad, unfocused, and
potentially dangerous provision to "solve" a narrow. problem.

Restrictions on ITC Discretion

The Trade Enhancement Act would require that the ITC

recommend- -import-restrictions to' the President -1f it makes an
affirmative injury finding. (Section 301(c)(1)] Under current
law, the ITC can recommend either import restrictions or
adjustment assistance, but need not propose both.

NADA believes that the ITC should retain this
disgretion because, in some cases, import restrictions will not
aidthe long-term competitiveness of a domestic injury, but
will only impose costs on the rest of the economy. In these
instances, adjustment assistance to help workers and companies
in transition may be all that is appropriate..

Placing restrictions on the Commission's discretion s
particularly troublesome when combined with S. 1860's
requirement that the President impose the remedy recommended by
the ITC, or one substantially equivalent. Together, they could
result in the imposition of import restrictions where such a
remedy is inappropriate, and where neither the ITC nor the
President favor restrictions.

Lowering the Causation Standard

S. 1860 does not include two particularly dangerous
Section 201 proposals which have been considered during
Congressional trade bill debate -- reducing the causation

_standard and the auctioning of import quotas. Because they

could be proposed during Committee and Senate consideration,

NADA would like to state briefly its reasons for opposing the
.. proposals. . . B T, [P

Several Members of Congress have introduced
legislation which would lower the causation standard under
Section 201 law to allow that import restrictions be imposed
when imports are merely a "cause" of injury, as opposed to
present law which requires that imports be a "substantial
cause” of injury.

NADA believes that these proposals will result in a
dramatic ihcrease in import restrictions in cases where imports
are not the basic problem, particularly during periods of

st e

e




164

economic slowdown. A simple "cause" standard would allow
import restrictions where imports are only one of many causes
of a domestic industry's distress, and would not require that
imports be even a particularly important cause. Sihce a small
increase in imports (or a slight increase in import share of a
declining market) could be considered at least a minor cause of
injury, we believe this proposal could virtually guarantee
import relief whenever a domestic industry is having problems.
This result is inconsistent with the purpose of Section 201,
which is to provide a temporary adjustment period to U.S,

s oo pdus t ries-being “injured - by -increasing -importE MOt by GLHEp e ne
factors. For the same reasons, a "cause" test ls inconsistent
with Article XIX of the GATT, on which Section 201 is based,

Auctioning of Quotas

Some Members of Congress have proposed that import
quotas imposed in Section 201 cases be allocated to U.S.
importers at public auction. NADA oppuses quota auctions
because they will subject auto dealers and other retailers to
uncertainties of supply and price which would scramble
established-commercial relationships. Retalilers and importers
would not know from one auction to the next whether they would
have any quota at all. The average U.S. franchised dealer ~-
with annual operating expenses of about $1.25 million and
approximately 35 employees -- requires a dependable supply of
automobiles to stay in business. No dealer could operate with
the unpredictable and constantly fluctuating supply which would
result from quota auctions. Nor would the public tolerate the
speculation and auction profiteering which would result.

Mandatory Trade Deficit and Export Targets

While amendments to Section 201 are of greatest
concern, NADA also opposes efforts to establish mandatory trade

targets. Several proposals are pending in Congress -- such as
the Japan bill (S. 1404) and the Gephardt amendment included in
vesmnie o €. House. trade.bill =~ which .would establish mandatory. .- . cmmiwir o o

country-by-country trade deficit or export levels, and impose
significant U.S. import restrictions if the levels are not met.

NADA strongly opposes these measures because they set
unrealistic deadlines and trade levels that would virtually
guarantee U,S8. import restrictions, and could lead to auto and
truck import limits. The proposals will not increase U.S.
exports or reduce foreign trade barriers, their ostensible
purpose, but will hurt U.S. consumers by reducing product
availabilf%y and increasing prices. NADA urges the Filnance
Committee to exclude S. 1404 from its trade bill and to fight

cwwe . ~ to,eliminate. the Gephardt amendment during the House-Senate
conference.

Conclusion

American franchised car and truck dealers believe the
Senate shou;d take advantage of the opportunity presented by
this year's 'trade bill to enact reforms which will expand U.S.
trading opportunities and strengthen the international trading
system. But in doing so, NADA urges Congress to reject
proposals -- such as the amendments to Section 201 law
discussed in this testimony -- which will serve only to erect
new trade barriers against fairly traded goods. -
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STATEMENT OF MARY K. MELROSE, DIRECTOR, TRADE POLICY,
CITIZENS FOR A SOUND ECONOMY, WASHINGTON, DC

Ms. MELRrOSE. Thank you, Mr. Chairman.
On behalf of Citizens for a Sound Economy, a grassroots organi-
zation dedicated to expanding consumer opportunity and economic

choice, I am pleased to be here today to discuss the proposal to give .

the President the option when granting 201 relief to allow unlimit-
ed exemptions from the antitrust laws for mergers and acquisitions
in industries seriously injured by foreign imports.

In 1960, 18 of the 20 largest industrial companies were U.S. com-

panies. In 1984, only nine were U.S. companies.. American. firms.

“"now face stiff international competition.
If a merger among two or more American companies would im-
~prove their competitiveness when threatened by imports, then cer-
tainly such an option should be given to the President when consid-
ering section 201 assistance. Mergers promote efficiency and allow
firms to benefit from economies of scale, enabling them to produce

and market their products at lower cost.
Antitrust laws were enacted at the turn of the century because
- political leaders were alarmed at the explosive growth of large cor-
porations serving national markets. They feared sheer size would

B

enable corporations to ignore consumers’ desire for low-priced,

high-quality goods and services. With today’s worldwide markets,
we no longer need to fear that domestic mergers will create effec-
tive monopolies.

Some today claim there is no connection between domestic anti-
trust restrictions and the ability of American firms to compete in
the world marketplace. But even in 1914, some lawmakers recog-
nized a strong connection. President Wilson, himself, recommended
exempting firms engaged in international competition.

The past several decades have seen radical change as both the
capital market and many key product markets have moved from

national to international in scope. Countless European and Japa- . . ..

 ~'nese firms have gained sales, market share, or both, with their gov-
ernments’ acquiescence or encouragement and at the expense of
American industries. o

The protectionist response is to keep foreign products out of the
United States. But in addition to harming exporters, importers,
and consumers, this response does nothing to enhance the competi-
tive position of American companies overseas.

The United States needs to follow a consistent policy of promot-
ing competition in world markets. This implies not only opening
American markets but removing our own barriers which prevent
U.S. firms from effectively competing in foreign markets. The im-
position of tariffs and quotas under section 201 is such a barrier. A
relaxation of our antitrust laws would be a better option.

Se?nator HEeinz. Does that complete your testimony, Miss Mel-
rose? - ‘ '

Ms. MELROSE. Yes, Mr. Chairman.

Senator Heinz. Thank you very much.

Mr. Uribe, .

[The.prepared written statement of Ms. Melrose follows:]
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HEARING ON REFORM OF ESCAPE CLAUSE
BEFORE THE
COMMITTEE ON FINANCE
JULY 17, 1986
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CITIZENS FOR A S8OUND ECONOMY

Mr. Chairman, on behalf of Citizens for a Sound Economy I am
pleased to have this opportunity to present our views on propo-
sals to reform section 201 of the Trade Act of 1974. I would
like to discuss one aspect of Title III of S. 1860, the Trade
Enhancement Act, which deals with additional remedies available
to the presjdent when granting import relief under the escape
clause. Particularly, I refer to the proposed presidential option
to allow a limited exemption from antitrust laws for mergers and
acquisitions in industries seriously injured by foreign imports.

As you know, the president has proposed a package of
legislation to modernize the federal antitrust statutes. The
Senate Judiciary Committee held hearings this past spring on
these proposals. One provision, S. 2161, providing a five-year
limited antitrust exemption for. mergers within distressed indus-
tries, was referred to the Finance Committee. These recommen-
dations are based on a review by the White House Economic Policy -
committee of the effects several antitrust laws have on the
competitive position of American industries in the world market-
place. The President’s Commission on Industrial Competitiveness
also recommended relaxation of antitrust laws. Mr. Chairman, you
may remember this committee held hearings last year on the
report’s recommendations.

It is no longer true that American firms are the ”biggest”
and-dominant firms in-the world market. In 1960, eighteen of the
twenty largest industrial companies were U.S. companies. In 1984
only nine were U.S. companies. American firms now face stiff
international competition. If a merger of two or more American
firms would improve their ability to compete against foreign
firms, then certainly such an option should be given to the
president when considering section 201 assistance. Such action
would certainly be more beneficial than the temporary imposition
of tariffs or quotas. .

Why would mergers encourage competition? Larger firms,
especially those in industrial sectors severely affected by
foreign competition, may benefit from economies of scale which
enable them to produce and market their products at lower costs.
In addition, mergers tend to prohote efficiency and provide a
check against inefficient management. - .

CITIZENS FOR A SOUND ECONOMY, ¢
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Let me provide you with some historical background on the
original. enactment of the Sherman Act in 1890 and the Clayton and
FTC Acts of 1914, to put this discussion in better perspective.

At the turn of the century, political leaders were alarmed
at the explosive growth of large corporations serving national
markets. Many realized that large-scale production and distri-
bution was immensely more efficient, but there remained a fear
that sheer size would enable corporations to ignore consumers’
desire for low-priced, high-quality goods and services. At the
same time, high tariffs and other trade barriers deprived

e @ONSUMErs Of -the opportunity  to purchase imported products. The
sensible solution would have been to eliminate trade barriers and
allow foreign competition to discipline would-be monopolists.

However, the fear of bigness carried the day. Special
interests retained their trade restrictions, and antitrust laws
were passed which deprive Americans of the full economic advan-
tages of efficient business practices.

Some present-day critics of the antitrust relaxation
proposals would have us believe that the proposals are some kind
of newly~invented plot to emasculate America’s antitrust laws,
employing the trade deficit as a convenient excuse. These
critics claim that there is no connection between domestic

. antitrust restrictions and the ability of American firms to
compete in the world marketplace. .

Yet even in 1914, some lawmakers recognized that there is a
strong connection between antitrust restrictions and competi-
tiveness. 1In the course of debate over the Clayton and FTC Acts,
many congressmen in both parties fought for a clause which would
exempt firms engaged in international competition. President
Woodrow Wilson himself recommended such an exemption in an
address to Congress on January 20, 1914. But such thinking did
not carry the day.

Today, the need to allow American firms to compete on an
equal footing with foreign firms is even more pressing. At the
turn of the century, companies were transformed from local to
national in scope. The past several decades have seen an equally
radical change as both the capital market and many key product
markets have moved from national to international in scope.

__Economists across the political spectrum, from MIT’s Lester
“fhurow to the University of Chicago’s Yale Brozen, recognize that
any discussion of the number and size of firms which ignores
.international competition is fundamentally irrelevant.

In the steel, chemical, pharmaceutical, auto, rubber,
electronics, and countless other industries, European and
Japanese firms have gained sales, market share, or both at the

e o
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expense of American firms. The protectionist response is, of
¢ourse, to keep foreign products out of the United States. 1In
addition to harming exporters, importers and consumers to benefit
a few, this response does nothing to enhance the competitive
position of American companies overseas.

While an irrational fear of large enterprises has helped
shackle domestic businesses, other Western nations have often
tolerated or encourage the growth of big firms. Antitrust laws
in the European Community generally only focus on specific prac-
tices, such as price fixing and agreements to limit production.

-While West Germany and Britaih are more likely to investigate -

mergers, France, Italy, and Japan have actively promoted them in
an effort to create enterprises capable of competing in interna-
tional markets--witness France’s Peugeot-Citrocen, and Italy’s
IRI, a state-holding company and Europe’s fourth largest firm.
Although we doubt that massive industry combinations which exist
only because governments have assembled them can ever make it on
their own, other governments’ willingness to let firms experiment
with large-scale organization is a refreshing contrast to the
phobias of some in this country.

The United States needs to follow a consistent policy of
promoting competition in world markets. This implies not only
opening American markets, but removing our own barriers which
prevent U.S. firms from effectively competing in foreign markets.

In conclusion, Citizens for a Sound Economy is against the
trade restrictive remedies, such as tariffs and quotas, that are
the common options now available to the president under Section
201. Instead, a bettexr option should be available that will
enable an industry to truly become more competitive. Relaxation
of our antitrust laws is such an option.

L



- e

~...of the business, ...

169

STATEMENT OF GEORGE URIBE, EXECUTIVE VICE PRESIDENT,
WEST MEXICO VEGETABLE DISTRIBUTORS ASSOCIATION, NO-
GALES, AZ

Mr. UriBe. Mr. Chairman, thank you for the opportunity to testi-
fy before this committee on the fast-track provision of Senate bill
1860, section 209, which deals with perishable products.

=My name is Geor%e Uribe. T am the executive vice president of
West Mexico Vegetable Distributors Association. I am here in place
of the president, Mr. Kelly Larey, who unfortunately could not be
here because of his farming operations in California. I would ask
that his written statement be entered into these proceedings as
part of the official record. ‘

Senator Heinz. Without objection, so ordered.

Mr. UriBe. Thank you, Mr. Chairman. )

The association is composed of approximately 70 businesses in
Nogales, AZ, that import fresh winter vegetables for retail and
home consumption from Mexico during December through May.
The association members provide approximately 40 percent of all of
the winter vegetables that are consumed in the entire United
gtates and Canada. The only other major source is southern Flori-

a.

We are opfposed to the fast-track escape clause for perishable
commodities for the following reasons:

One, the proposed 20-day investigation period is too short. The
winter produce business is very complex and volatile with prices
fluctuating by the day, sometimes even by the hour. We. think a 45-
day investigation period is absolutely necessary to determine the
trend of imports. I 1w,;ou look at just a 20-day period, you will not be
able to tell what is ?pening exceFt that there is a large swing in
prices and supplies. You need a longer period to determine the
cause and effect. ’ :

Two, we believe that the International Trade Commission should
conduct the investigation, not the Agriculture Department. ITC has
the necessary knowledge and skills. -

Three, the House bill does not specify what import relief will be
granted. We think the import relief should be clearly stated. Amer-
ican businesses cannot function if there is a threat that suddenly,

after a 20-day investigayignrtheremay--be~amquotavvor»aé«large%ariffmwm-«
" ' increase, or both. . ‘ ‘ '

A fast-track investigation can never be fast enough to keep up
with the changing conditions of the fresh produce business. A fast-
track investigation would have to be so fast that there would be in-

_sufficient time for a reasonable investigation. We think that the

logical conclusion is that only a conventional escape clause investi-
gation is useful because only a lonﬁ-range trend can show if im-
ports are a real threat. Short-bgrm

B R

The original purpose of the fast-track provision was to take care.

of commodities, such as apples, potatoes, onions, and carrots, to see

if there is a speed up in the trend of increased imports. ~

The original gurpose was not to include all perishable commod-
ities, some of which have a very, very short shelf life with constant
fluctuations in prices. : LT

uctuations are a n'atl;u_r'glr pgtjt,‘;‘
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We are opposed to the fast-track provision because it can be used
to harass Mexican produce needlessly, disrupt the marketplace,
and increase prices to the American consumer. We think that
Americans should be protected from unfair trade, but not from
every fluctuation or change in trade and prices.

Fast-track escape clause for most perishable commodities is not a
good or practical idea. ,

In conclusion, the end result of a fast-track provision will be to
disrupt the market. It might seriously affect our trade relations
with Mexico which is one of our largest—the third largest—trading
partner with the balance of payments in favor of the United States.

Thank you, Mr. Chairman. , ‘ :

‘Senator Heinz. Mr. Uribe, since you have got a second or two
left, let me ask you a question. .

Mr. UriBe. Certainly. : ‘

Senator Heinz, Which is, you are talking about things like let-
tuce, tomatoes, peaches, cucumbers, watermelons. And you are
saying that there needs to be a 45-day period——

Mr. Unisk. Yes, sir, Mr. Chairman. '

Senator HeiNz [continuing]. For the investigation.

Will lettuce, tomatoes, peaches, cucumbers, and watermelon
really last 45 days?

Mr. UriBg. No, sir. I am only talking about tomatoes, cucumbers,
eggylants, squash, bell peppers. They have approximately a 2-week
shelf life after the time that they are picked. ‘

Senator HEINz. I think the framers of this provision had that in:
mind, that there is a very short life here. These are perishable
commodities. And what you are proposing is a process, 45 days or
so, that is longer than the life cycle of these products. :

Why doesn’t your proposal totally neuter——

Mr. UriBe. That is because of the fluctuation in prices on a day
to day, and sometimes even on an hourly basis. You cannot really
tell in any kind of a short investigative period whether or not the

) imports were the actual cause for the drop in prices.

Supply and demand generally dictates what will be the price of
any given commodity in the perishable industry. And that is the
_reason why we would be primarily opposed toit. ... ..

nator Heinz. Jeff Bialos, it is your turn.

[The prepared written statement of Kelly Larey follows:]




STATEMENT OF
KELLY LAREY
ESID L.} EX1CO E E TRIBUTORS ASSOCIATIO
NOGALES, ARIZONA
E T ON F

July 17, 1986

Mr. Chairman, Members of the Committee, my name is
Kelly Larey. I am the president of the West Mexico Veg-
etable Distributors Association and president of Kelly Pro-~
duce, Inc., a company located in Nogales, Arizona, and
involved in the importation and sales of fresh winter fruits
and vegetables from Mexico. -

The House-passed omnibus trade bil)l has a fast track
provision which would provide emergency relief in section
201 investigations involving perishable products. In a sec~-
tion 201 investigation, the International Trade Commission
is to decide within six months whether increased imports are
a substantial cause of serious injury to a U.S. industry.
If it decides affirmatively, the President has the option to
decide whether or not to impose import relief.

Under the fast track provision we are now discussing, a
domestic perishable produce industry that has filed a sec-
tion 201 petition also could ask for emergency relief within
150 days of filing the petition. The Department of Agricul-
ture then would be required to decide within 20 days whether
or not emergency relief should be granted, and the U.S.
Trade Representative then would have seven days within which
to decide whether to deny the relief in the national eco-
nomic interest. ,

The Association is opposed to the emergency relief pro-
visions or the so-called "fast track" concept of providing

—.Section 201 or "escape..clause”. import-relief. - The Associa=--
tion is not against providing relief from unfair import com-
petition. As residents of a border community, we are all
too aware of what sudden shifts in trade can mean and we are -
all most sympathetic to those who are affected by unfair
trade competition. We would like, however, to stress that
we are against unfair competition, not ordinary competition.
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We believe that competition is good for business, otherwise
there would not be more than 70 of us in the winter fresh
fruit and vegetables business in the small city of Nogales,
Arizona. The members of my Association import vegetables
for retail sales and home consumption, not for processing or
canning.

Members of the Association are particularly sensitive
to and opposed to the concept of fast track import relief
because of our unique role in the American food market.

In the winter _months, between December and May, most .

“NSPEH AmeFidan” areas aré too cold to grow many types of veg-

etables and fruits. During those winter months, American

. consumers depend mostly on Florida growers and importers

like ourselves for fresh winter vegetables such as tomatoes,
cucumbers, eggplant, squash, and green peppers. (There is
also some limited greenhouse production.) This means the
American consumer is heavily dependent on winter vegetables
from Florida and Mexico.

Traditionally, winter vegetables from Florida have been
shipped to the states east of the Mississippi River and also
to the “eastern Canadian provinces; vegetables from Mexico to
the states west of the Mississippi River and to the western
Canadian provinces. Modern transportation today makes it
possible, however, for Mexican tomatoes to be shipped to New
York city and Florida~-grown tomatoes to California.

There is also a basic difference in the tomatoes from
Florida and Mexico that are shipped during the winter
months. Approximately 80 percent of the Florida tomatoes
are "mature green" tomatoes that are subjected to ethylene
gas to make them turn pink. About 20 pevcent of the Florida
tomatoes are '"vine ripes," which are tomatoes that are
picked when they first start to show color. The vine ripes
naturally continue to ripen ard attain full color during
shipment and subsequent days. Approximately 80 percent of
the Mexican tomatoes which are imported by the members of my

greens. There is, therefore, a fundamental difference in
the type of vegetable shipped from the two regions; never-
theless, there is healthy and strong competition between the

' two regions.

Unlike many other types of fruits and vegetables, there
are basically only two sources of fresh winter vegetableg -~
Florida and Mexico. Traditionally Florida has supplied the
major portion of the winter vegetables, with Mexican imports
supplying the balance. This  .sharing of the market has
existed for many years, with the percentage of the market

o A £ R o S e b e e Ay
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share seesawing back and forth depending mostly on weather
factors.

Other types of vegetables do not have the same unique
circumstances. For example, the carrots, potatoes, and
onions that are shipped from Canada are grown during the
same growing season in the United States as well. Such veg-
etables are also not highly perishable.

Winter vegetables, however, are extremely perishable.
They must be packed, shipped, and made available in stores
within a few days of harvest. Any delays will result in

be packed and shipped when they are ready to harvest; there
can be no delays. Some other types of vegetables, however,
are much more tolerant of harvest or shipping delays.

The extreme perishability of winter vegetables means

that there always will be short-term fluctuations in the:

supply and wholesale prices. When good growing conditions
provide a good harvest, there will be more produce and
prices might fall..  But just as quickly, the supply might
diminish and prices might rise.

. The fresh produce business is extremely risky in many
ways, and farmers should not expect to make money every week
or month, or every year. In fact, in some instances, farm-
ers might have to depend on one good year to carry them
through poor years. In other words, in the fresh produce

. business, there are no guarantees of success, and we do not

like to see something like the fast track import relief pro-
vision- that appears to have ‘the effect of guaranteeing a
safe growing season for some farmers who might take the

attitude that blaming imports would be an easy way out of a

poor year brought about by Mother Nature.

The objections we have to the fast track provisions are
as fgllows'

.. As.proposed- in. the House bill, H.R. 4800, there-
are insufficient safeguards. At the least, there
should be specific provisions for notices in the Fed-
eral Register and public hearings.

b. The House trade bill has no language to limit the
type of import relief that can be granted under the
fast track procedure. We believe there should be a
limitation on the degree of import relief that can be
imposed under the fast track provision. There should
be a specific cap on the extent of tariff increases afd
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a requirement to clearly set forth specific reasons and
rationale for quantitative restrictions.

c. Under the proposed bill, the "impo¥t telfef would
be decided by the Secretary of Agriculture in consulta-
tion with the Special Trade Representative.

We believe, however, that the ITC, which will be
handling the basic section 201 investigation, should
make the decision on emergency relief ~- perhaps in -
consultation with the Department of Agriculture. The
ITC is of course totally familiar with the relevant
legal standards,..and.would, . we-think, be-better R
equipped to decide whether emergency relief should be
granted.

qa. Although the proposed bill takes note of the fact
that "normal seasonal fluctuations in imports of a per-
ishable product" should not be used to determine import
injury, it remains unclear as to the types of fluctua-
tions that are to be taken into consideration. Since
Association members import fruits and vegetables only
in the winter months, there will be a large seasonal
fluctuation in the import statistics as far as our
activities are concerned. At the same time, within the
seasonal fluctuations there can be additional fluctua-
tions due to weather or harvest conditions.

The fresh fruit and vegetable business is very
sensitive to weather conditions. For example, good
weather in the overseas growing area -~ in our case,
sunhy Mexico -~ can resulé in increased imports, but
bad weather in the domestic growing area can also
result in increased imports, in particular if freezing
weather gravents domestic harvests. Bad growing
weather in a competing domestic area -or a competing
overseas area will mean that much of the demand here in
the United States will be met by whichever region or
country that is not affected by the weather.

Bad weather in the marketing area will also
decrease shipments. If snow and icy weather prevent
truck traffic, then fresh winter vegetables will not
get to the market and sales will be down. Imported and
domestic produce consequently will be diverted to
regions and areas that do not have bad weather, but
perishable produce cannot always be diverted in timely
fashion to favorable sales areas so that a domestic
growing area might show decreases in sales while
imports might increase.

0
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Businesses can be affected not just by imports but by
many factors such as bad weather, insect infestation, poor
crop quality, consumer indifference, transportation delays,
worker strikes, and numerous other adverse conditions.
Import competition is only one of many factors so that we
believe a fast track investigation is not an appropriate way
to determine the need for import relief.

What I am emphasizing is that there are so many reasons
why domestic volume might be down and imports up. The pro-
duce business is complicated, and there is no easy way to
quickly determine why the domestic industry is doing less
well than before.

My main objection, therefore, to a so-called fast track
import relief provision is that it is so easily subject to
abuse by those who might wish to harass the competition or
take the easy way of blaming imports.

Because the investigative process must take place
quickly, there is serious potential for errors or lack of
thorough research. This proposal is now before Congress
because the long investigative periods that were necessary
for past investigations under the present law were frustrat-
ing to some complainants. The investigations have taken
time because the conditions which resulted in increased
imports were complex and numerous. If it had been possible
to easily and simply determine injury or a threat of injury,
investigations under the present law would ke short and
quick. In other -words, past experience has shown that
investigative short cuts cannot be taken.

_There has. been some suggestion that the ITC monitor the

"level of imports for certain selected perishable commodi-

ties. In today's world of Gramm-Rudman, we believe such a
monitoring program would be excessively costly, hot to men-
tion the fact that such selective monitoring would be
inequitable.

Proponents of the fast track provision say that the

. procedures for the CBI and Israel free trade area laws will

provide sufficient protection against abuse. I cannot agree
with that argument. The CBI and Israel FTA laws eliminated

,existing import duties for certain items for which there

were established import patterns and volumes. It would be
easy, therefore, to determine if imports have suddenly
increased after import duties were eliminated. If the find-
ing is positive, the tariff is put back in place again.
Under such circumstances, a°’ fast track approach might be
appropriate to restore the tariff, as specified in the CBI

R )
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statute. The cause of the problem and its solution might be
relatively easy to determine.

In the case of increases in imports of perishable pro-
ducts not included under the CBI or Israel FTA laws, the
cause of the increases and the effects of those increases
are not easily determined. Because there are so many pos-
sible reasons for increases in imports, a fast track
approach to import relief is not appropriate. The condi-
tions of business in perishables are too complex to be exam-
ined and analyzed in just 20 days under the fast track pro-
visions. A more commonly accepted investigative period of
45 days might be appropriate. The antidumping and counter-
vailing duty laws both have 45-day investigation periods and
the International Trade Commission has been able to make
preliminary findings within that time limit.

To subject only perishable products to fast track
import relief is unfair and inequitable. If fast track
investigations are to be assumed as possible, then such
investigations should be applied to non-perishables as well.
I think most people would agree that a 20-day investigation
could not possibly determine injury in case of a durable
commodity. There should be no reason to assume that an
investigation involving perishable products is easier and
can be completed in 20 days.

The fast track import relief provision, therefore,
should not be allowed to become law. It is an impractical,
unfair, and preposterous provision.

A fast track provision was in effect from 1951 until it
was replaced by the 1962 Trade Expansion Act.#* congress
determined that all escape clause actions should follow a
uniform procedure, and I believe that there is no need now
to return to bad legislation.

I urge this committee, therefore, to drop or signifi-
cantly amend the proposal for fast’ track import relief for
perishable products, because it is unfair and unnecessary.
Any escape clause, or section 201, investigation involving

‘perishable commodities should be handled in exactly the same

way as durable goods.

Thank you for allowing me to present the views of the
Association before this Committee today. I am willing to
answer any questions that the members of this Committee
might have. :

* See memorandum on H.R. 9900 of the 87th COngress{ the

-"Trade. Expansion-Act-0£-1962," proposed by the U.S. Tariff

Commission, April 9, 1962, page 50.
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Supplemental information submitted by West Mexico Vegetable
Distributors Association in response to a question from
Senator Heinz:

A minimum 45-day investigation period is needed for a
fast track escape clause investigation because a shorter
period will not reveal the trend in the import volume of

fresh winter vegetables. Because prices and import volune -

fluctuate day by day, frequently by the hour, a short
investigation period might show a dramatic increase which is
in reality very short-lived. The increase might be an
aberration in import volume, for example, during a ten-day
period when imports are rebounding from a depressed market
due to oversupply from good grow1ng weather in the domestic
production area, or it might be in response to freezing
weather in the domestic growing area which consequently is
shipping very 1limited quantities. The sharp increase in
shipments, therefore, might be needed temporarily to fill a
gap in the marketplace so that the higher volume. of imports
will stop or ease as soon as the domestic growing area is
back in production. Such short-term increases are natural
and normal ‘in the fresh produce business and do not endanger
the domestic growers.

A short investigatlve period for a fast track escape
clause, therefore, might take a "snapshot" of a short-lived
phenomenoh. It would be like looking at a short clip of 'a
football game film and concluding that the entire game
consists of the quarterback handing off to the running back
because only that event of the game was viewed. In like
manher, a short investigation period could give a false
impression of the actual conditions, and might be used to
put into effect responses that are totally unnecessary to
protect Americap producers.

A longer investigation period will show whether imports
are increasing as a gradual trend, which might possibly
affect the welfare of domestic growers. ‘If the daily
fluctuations, when averaged, show a convincing upward trend,
then there might be reason to put remedial action into
place. Oon the other hand, if the ‘investigation shows. a
series of peaks and valleys in import volume (as is normal
in ‘the produce business) but not an overall upward trend,
then import remedies should not be used.

Furthermore, many vegetables and fruits have such a
short shelf 1life that trying to shield them from import

competition by use of an escape clause is unreasonable, In

the case of table grapes, for example, the harvest period
for an area is only weeks long so that what might appear in
general statistics as an upward trend in imports is only a

S :
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normal seasonal event as growing areas go into and out of
production. By the time the import increases are noted, and
an escape clause petition is drawn up, sent to Washington,
accepted, and the investigation started, the season for a
vegetable or fruit might be over. Consequently, the idea
that a fast track version of an escape clause is appropriate
for perishable commodities is absurd in many instances
because the administrative tasks of implementing the
provision cannot, and were not intended to, keep up with the
unique and rapidly changing conditions of the produce
business. This is not to say that an escape clause
provision is wunusable when perishable commodities are
involved. It does mean, however, that the argument for a
fast track is not applicable in all instances involving
perishable commodities.

The fresh produce business is complex and there are

many.. reasons.. for.. success..or..failure.... To..take. into..account.......... -

the seasonal nature of the business and the normal ups and
downs of the perishable produce market, an investigation
period of 45 days or more is needed. .

# # #
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STATEMENT OF JEFFREY P. BIALOS, ESQ., WEIL, GOTSHAL, AND
MANGES, WASHINGTON, DC, ON BEHALF OF THE AMERICAN AS-
SOCIATION OF EXPORTERS AND IMPORTERS

Mr. Biaros. Thank you, Senator Heinz,
I am here today on behalf of the American Association of Export-
ers and-Importers, which represents over 1,000 company members
enﬁzged in international trade.
spite some ideas in the pending legislation we think are worth
pursuing, the association, on balance, urges the committee to reject
the changes to section 201 of the Trade Act of 1974 now under con-
sideration.
We have a more detailed statement of Stuart Rosen, vice chair-
man of the Trade Restrictions Committee of the-association, who is
unable to be here today, and I ask that this statement be included
in the record of the proceedings.
Senator Heinz. Without objection, so ordered.
‘ . Mr. BiaLos. Excuse me. :
me-«amSggatormHulNz:wWithout-object*ion:*your*request“irgrmtédr‘m:‘“wm
- ered.
Mr. Biavros. Thank you very much.
The basic premise of our view on these pending pieces of legisla-
tion is: “If it ain’t broke, don'’t fix it.”” We think that section 201, as
it is now constituted, has operated effectively since it was last
amended in 1974, which, by the way, made it easier for domestic
_industries to obtain short-term competitive relief from fairly traded -
imports. Since 1974, the ITC has found injury in 33 of the roughly
56 cases brought under the statute. Indeed, in 14 of those cases
relief was granted. In other cases, as you know—in steel and also
in automobiles—the 201 process has served as the basis for the ne-
gotiation of voluntary export restraints.
In short, we think that 201, as it is now constituted, properly af-
fords the President the abilil‘;iy to go beyond the narrow confines of
the ITC decision process and determine whether import relief on
fairly traded imports is in the overall nationdl economic interest.
We think the President’s decision in the footwear case last. year
ndeed supports this principle. In that case, the President properly
ade a tradeoff that an industry already afforded substantial pro-
- tection, which had already adjusted, simply did not need any more .

~ trade relief; to give it any more would not be in the overall nation- o

~ al economic interest. We therefore urge that the President have
. continued discretion to make such judgments. i

/[ Another fundamental objection of the association is that the pro-
legislation blurs the very traditional and important distinc-
ion in trade law between fairly and unfairly traded imports.

In this regard, we believe that a finding of injury under 201
should not, as proposed, be in any way based on whether there is
an antidumping or countervailing duty order outstanding. Further,
it should not be based on any other kinds of vaguely defined fac-
tors, such as foreign government actions.

~ We further object to the provisions in S. 1863 which narrow the
discretion of the ITC and the President in 201 cases, virtually as-
su:iﬁg automatic import relief to any domestic industry that files a
_petition, . e
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At the same time, however, I would like to add that the Associa-
, tion believes that there are certain ideas for amendment to 201
w.. ... .which deserve further study. For exam(f)le, we believe that the pro- =
posal to mandate that the domestic industry provide a detailed ad- =~
justment plan deserves study; a domestic industry blueprint, if you
will, on how to regain its competitiveness should be considered.
Such a proposal, we believe, would promote the basic concepts of
section 201. That is to say, it would provide the domestic industry
" with a temporary period of adjustment in which it could regain its
competitiveness and, at the same time, it would not allow an ineffi-
] cient industry unwilling to change its ways any kind of long-term
protection from fairly traded imports.
s~ Ty ~gum;- the - Association—believes-that--seetion-~201--should-not ..
become just an easy tool for domestic injury to insulate themselves .
totally from the hard choices of competition. And on that basis, we
oppose the pending legislation here today. ) : ' )
[The prepared written statement of Stuart Rosen follows:]
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P July 17, 1986

“Mr. Chatrman, ménbers of the Comnitted, I af Stuart Rosen, Vice-Chariman of the Trade: -
Restrictions Comnittee of the American Association of Exporters and Importers (AAEL),
| an here todq on penhalf of AAEI to éxpress fts opposition to changes to Section 201
of the Trade A’ct of 1974 as proposed in 5.2099 and $.1863,
MEL is a nationa) association comprised of over 1000 member firms {involved in
every aspect of international trade, Our members — all U.S. companies —— have &

great interest in the attempts to amend U.S. trade laws. Hearings already held by

this committee's Subcommittee on International Trage have focused, and hearings to be
held by this committee.wil) focus on unfair trading practices and the complex laws
which address them. Section 201 of the Trade Act of 1974, howaver, allows relief to

e N A8 ¢ et b 2

be granted to”}'n U.s.‘ﬂ,vindds'try“;ﬁculriw{; t;ging serfously injured or threatened with :

serfous industry by fairly traded imports — {mports which are not in violation of
unfair trade laws. AAEI believes, as {t pointed out fn frs letter of May 14, 1986 to
tnis committee, that the fundamental distinction bétween laws which provide import . .
relief from fai~ly traded imports and those laws designed to remedy *unfair* trade
practices must be preserved and the laws must,be flexible enough to benefit the
{nterests of the entite United States. ‘
Much of the debate surrounding the amendment of section 201 stems from President
Reagan's decisfon last year not ‘to grant relief to the domestic footwear industry
*after the ITC found serious injury was substantially caused by imports, Critics of
the decision said it proved that our trade laws do noi work, To the contrary,
President Reagan's decision was the only one he could have reached when he weighed the =
national economic fnterest against the costs of protection, according to the law,
*If 1t ain't broke, don't fix 1t" is a cémmon ;xpresston. Since section 201 was ¢
last amended, n xm_. tg make .it easier forlindustries to seek competitive r,g]tef .
from hwporti, the ITC has fc:;nd ‘ injury due to fairly traded imports in 33 of the 56
cases bé&m’hi before It, 1In 14 of those cases “import relief” has been granted 1n
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. o som fOr;a. -and in other cases, most notably-steel and Jautmm)biles.T rélief was achifeved
through voluntary export restraint agreements. The President has and must maintain
the ability to go beyond the narrowness of the ITC decision.process in order to decide
what 1s fn the entire nation's economic interest. AAE] believes that there are no more
changes necessary to saction 201, especially In 1ight of thc amendments enacted by the
Trade and Tariff Act of 1984.

Despite some provisions which may be worth pursuing. to be addressed below, on

balance AAEL must urge this comnittee to reject $.2099 and S.1863. Both bills blur,
if not oblitente, the distinction between fairly traded imports and unfair trade
practices by weighing prior or current antidumping (AD) or countervailing duty (CVD)

e orders 88 factors 1A 3§01 ”ﬁve“ﬁgatio’ﬁi "$.1863 goes even further by ‘usﬂir;g T
finding of injury under §201 to find injury {n, or even {nftiate, an AD; CVO case, or !
9301 case. The bills also mandate that the ch determine whether the competitiveness
on the imports in question is a result of “any combination of coordinated foreign
gévernment actons.” The fact that a foreign government or even.the U.S. government
engages in vaguely defined, coordinated actions to assist its exporis should not be
actionable under fair trade laws. If a government's coordtnaie& actfon results in an
unfair subsidy to or dumping of fts exports then it 1s aiready subject to the AD or
CVD laws, ‘

“'Further, there are miny provisions fn $:1863 which considersbly narrow ‘the ITC's

~...and the President's discretion in §201 cases, virtually assuring “sutomatic® impoﬁ
relief to a domestic industry which files a petition, The ngaﬁgj,qn“gf,.ﬁm‘tr_lmrtin, L e e e
deisor_v group to creaté an adjustment plan for the domestic industry forces the ‘

o government to practically guarantee import relief if an adjustment plan ¢an be agreed

o upon. The involvement 6f the White House before injury is found, combined with the‘

provision eliminating the ITC's option to recommend adjustment. assistance instead of

import relief effectively would remove the ITC's status as an independent agency and
would eliminate consideration of U.S, consumer and overall economic interests.

T
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. Special provision has baen made fn $.1863 for the copper and.fodtwaar industries .
to gain another §201 hearing, the third for the footwear industry 1n four years, The
b111 would allow the 1TC 60 days to rasffirm its pravious finding and the President 30
days to make a new cetermination, This short-circuits the legislative process by
effectively overriding the President's veto of the Textile and Appare! Trade
Enforcement Act of 1985 which would have placed quotas on footwear. Sectfon 201
currently &llows Congress to override a President’s decision of "no relief" through

the passage of a joint resolution, In AAEl's opinion there 1s no need for separate
trestment of the footwear and coppar industries.
As a matter of general polfcy, AAE! does not believe there are any circumstances

indication of sertous injury or unfair trade practices. S.1863 uouid shift the burden
of proof regarding injury from the domestic industry to the f@reign exporter and
Jurisdiction for injury determinations from the {TC to the Odﬁartmant of Agriculture )
and the USTR, "Guilty unti) proven innocent” {s fundamentally inconsistent with U.S.
law and our international. obligations, This position is applicable to pﬁoposnls
authorizing provastonal«}eltef in the event of “critical circumstances® or perishable
agricu1tural praducts.

There are, however, suggested amendments to Section 20 uhich deserve further

- study, §,2U99 would-mandate -that-domestic- {ndustry provide & detailed proposal of

adjustment — an industry blueprint on how ow_to reguin its competitiveness - before
relief conld be 9ranted. Current Taw requires the petitionlng 1ndustry to 1nc\ude 3

statoment describlng “the spec1f1c purposes for which import relfef is sought, . ., .*

" but 1t does not exact a quid pro quo from domestic {ndustry. Too often 1q the recent

past industries receiving protection from import competitign in one form or another
have done 1ittle to become competitive except to raise their prices, costing the U.S,
consumer mi1lfons, The purpose of ‘Saction 201 is and should continue to be to provide
a temporary poriod»of adjustment to, not protection from, imported goods.

-

s

© which-warrant -provisional import-relief unless and until there existy™ FrrEasonayte "~
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A specifically provided:for remedy hearing, as proposed in 5.2099, also has some
“merit, Such o hearing, after a finding of fnjury by the ITC, would allow the involved

parties to fully assess the benefits of or drawbacks to the available import relief,
Currently, the ITC has the discretion to dacide whether to hold a remedy hearing and
whether to combine it with the hearing on injury (the latter of which has the
practical effect of presupposing fnjury to the domestic industry).

A third provision of $.2099 that AAEI beliaves deserves further congideration is

M,_malloxing,_tnemanesidentw.tm«opnomofwgraneingfrﬁmﬂimnw EILFUIY axempt Ton to
the domestic industry found to be suffering fnjury from fmports, as long as other
import relief is precluded.

andustrles ‘to insulate themselves from the hard ‘chofces of compcﬂtion. Industry fn

America does not exist in a vacuum, The President must be allowed to woigh tho narrow
" banefits of import relief for one industry against the cost to the ennro natlon. e,
Pursuant to our.’ntarnaliona‘ obngations. relief granted ~to one industry from fairly
traded imports must be compensated for by a raduction in tariffs on other products
from countries whose trade will be affected by the import relief. And, as e‘videﬁcod
by the recent case involving Canadian wood shakes and shingles, U.S. exporters can be
harmed by retaliation resulting from a section 201 case as well.

MET’belféves that the enactment of S.2099 or $,1863, singly or as part of an

omnibus trade bill, would benefit the few at the great expense of many,

Thank you.

In conclusion, section 201 cannot be allowed to become an easy. tool for domestic - . -
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Senator Hrinz. Jeff, thank you very much. .

Let me ask, starting with Mr. McCarthy, isn’t any import relief,
any at all granted under 201, going to impose some kind of cost on
consumers

=~ - - Mr:; MCCARTHY. ‘There is-no question but it-will;- because any

AR tin;fe gou ot;iest:lgt t?t ia'.':lupvé)ly, t}tl; cost;‘g?es ap, n(}t limly fo: th:»i in}rlp
po. product but the domestic manufacturers follow suit and the
prices go up for all cars.

Senator Heinz. Do you agree, Miss Melrose?

Ms. MEeLROSE. Oh, of course.

Senator HeiNz. Mr. Bialos?

Mr. BiarLos. Yes, without question.

Senator Heinz. Well, is that in and of itself a valid reason for
delr\?rinidim rt relief?

McCarTthY.- 1. don't. think .that_in_and.of itself is a valid . =
reason, but that is why we insist that the President be permitted to
retain that discretion. If the ITC comes down with recommended
relief then the President can weigh the cost of this relief on the
entire U.S. economy and consumers to decide whether it should be

RIS Y, |

granteda. -
_Senator HEINz. I gather you generally agree, Miss Melrose. "~

Ms. MELROSE. I agree.

Mr. Biavros. I think what you have to recognize here, Senator, is
that we are not talking about an unfair trade practice. It is one
thing in a dumping case where there is a finding of an unfair prac-

: tice to have an automatic type of remedy. It is another thing in
this kind of a proceedinf where what happens abroad is not neces-
sarily unfair. And it relates to some competitive industry that is
selling in the United States and it could be some kind of inefficient
domestic industr{l. And in that context, it is important that the
President have the discretion to weigh the cost to the consumers
against whatever narrow benefits there might be to the domestic
industry seeking protection. '

Senator Heinz. The concept behind the adjustment, the notion of
the adjustment plan, is to capture the benefit of protection for
somebody other than the constituents of the affected industry in
terms of labor, management and shareholders. The notion of an ad-

justment plan is to say you are getting the equivalent of a million
dollar’s worth of import relief and we want it to be invested in a -

" more competitive industry, which over the long term, is going to
benefit consumers. Is that a legitimate concept?

Ms. MeLrose. Mr. Chairman, I am concerned that a company
have the incentive to readjust. Granting relief does not provide the
incentive. They need some push to force them to streamline, to
modernize, - o

Senator Heinz, Well, don’t the)l/utrxiave that push right now, which
is called survival? Aren’t we talking about industries that are al-
ready, as Harley Davidson testified to, doing everythintg'althey can to
survive. But they did not have the cash flow, the capital formation
ability, to make the investments to become more competitive to
survive. Isn’t that what we are really talking about? . '

... .. .Ms. MeLrosk. There needs to be somethirg. - =

" Senator Heinz, Well, how about this. If there is an objection here
“that I detect to the Senate’s provision—and there may be others—
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but one objection seems to be, well, won’t this just be a way of in-

dustries that aren’t doing enough for themselves already, coming’

{ln agd asking for help? I mean, isn’t that part of the objection
ere

Mr, McCartHY. We don’t limit our objection to that.- - - -

Senator HEiNz. I know you don’t limit it, but isn’t that part of it?

Mr. McCarTHY. That is part of it. Qur point is, when the affected
industry comes in—kind of self-serving and comes up with a pro-

am, this should not automatically be triggered as relief. The ad-
'f:stment assistance may be a viable program, but it should not be
automatic. It should be something the President could override.

Senator Heinz. If the industry could show, for example, that
there was no way they could survive because they just could not
generate the capital they needed to make the investment they had
to have in order to become more competitive, then-would- it make -
sense to substantially curtail the President’s discretion as long as
the industry also demonstrated they could succeed with their ad-
justment plan?

Mr. McCarty. Well, I think it is so difficult for a failing indus-
try to come up with a plan to demonstrate that it for certain can

.- succeed.- There -is-a-matter-of-judgment-involved.~And; - thersfors;, "
we do not think that the President should be forced to accept the :
adjustment assistance plan automatically 'He should have some
discretion. .

... Senator- HEINz: Doesn’t the International  Trade Commission
have a very important role in making that judgment?

Mr. McCArTiHY. We think they do, because they, during the
course of the hearings, learn a great deal about that industry and
it would be able to contribute, yes. *

‘Senator HeiNz. Well. s:nder S. 1863, they are required, often a
consultative process that includes the administration—involves the
Department of Commerce and other players—to pass judgment on
an adjustment plan. '

It is not as if the President’s ie are not involved—after all,.
the people who are involved with the ITC and in consultation on
the plan, in fact, are the people who will advise the President.

r. McCArTHY. We think that is extremely helpful to the Presi-
dent. But, once again, their judgment is limited to the effectiveness
of that plan on that specific industry and does not carry over to the
cost of the plan to other consumers to the other domestic indus-
tries, and so forth. ‘ - : ‘

-, Senator HEINZ. Let me ask a question about a more liberal anti-
trust policy as a tool here, which you mentioned, Miss Melrose.

If an industry were really to commit to very dramatic across the
board kinds of changes, first, could they really do it without some
kind of antitrust liberalization or exemption?

Ms. MELROSE. They feared that they have not been able to—it is o
that fear of being brought to court under the antitrust laws that Do
companies have not pursued the idea of merging. : ‘

Senator HEiNz. Because they are afraid of antitrust problems?

Ms. MELROSE. That is right.

._Senator HeiNz, And that is a real problem, you think?

- Mg MELROSE. T think it is. " [

Senator Heinz. Do you agree, Mr. Bialos? =
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Mr. Biaros. I think that you will never get rid of some level of
risk. The application of the antitrust laws is not black and white in
these situations. So, yes, I do. ) :

: - Senator HEINzZ. And since you cannot eliminate the risk, there is

... more risk under current law than there is under‘?romsals to liber-
alize, and there is more uncertainty, and, therefore, there is less
chance of that happenini. :

Mr. Biavos. I think the antitrust exemption is certainly some-
thing worth considering.

Senator HiiNz. Could antitrust law changes alone provide the
necessary tool for adjustment for troubled industries?

Ms. MELRosE. I think it is up to the President to decide for each
specific case, whether that might be the best :ftion.

Senator HEINz. That may be, but I am really asking—I did not
‘make my question clear. - - :
" If all the Congress did was to say we are going to repeal 201, and
antitrust law liberalization is the answer to these industries 'prob-
lems—whether it is thé auto industry or the steel industry would
an antitrust exemption be a sufficient lever for those industries to
adjust to competition if they had no access to import relief under
any circumstances? L = ‘ _—

Ms. MEeLrose. Representing Citizens for Sound Economy, we
would be against any tariff, quota restrictions.

e ... Senator HEINZ. You want to repeal section 201. =

Ms. MELROSE. Theoretically that is how I feel. i

Senator HeiNz. You want to repeal the antidumping and. coun-. -«
tervailing duty laws too?:

Ms. MELROSE. I certainly recognize the political considerations of
such action. T o

‘Senator HeiNz. I am asking for the position of your group. I
would like to know where it stands. Are you for repealing the anti-
dumping and countervailing duty laws?

. Ms. MEeLrosE. Probably.
- Senator Heinz. I will put you down as undecided. .

I may have some additional questions for all of you. Thank you
for your responses. We appreciate your testimony.

' ereupon, at 12:22 p.m., the hearing was concluded.]

[By direction of the chairman the following communications were
made a part of the hear%ﬁg record:].
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SUBMISSION OF THE AUTOMOBILE IMPORTERS OF AMERICA
[9]

N
PROPOSED PROTECTIONIST AMENDMENTS TO THE ESCAPE CLAUSE

Proposedgﬂyendmenté

A number of bills have been introduced that would amend
various trade laws. Three, in particular, would make major and
protectionist changes in what is called the escape clause -
gections 201-203 of the Trade Act of 1974 (19 U.S.C. 2251-53).

The escape clause permits relief from serious injury caused by
import competition. No "unfair practices,” 'such as dumping or

- subsidies, are involved -~ just an increase in imports which is a
substantial cause of serious injury. Upon an affirmative finding
by the United States International Trade Commission (USITC), the
President may impose .duties, quotas, or any other kind of import
relief, Alternatively, he may provide no relief.

Bills introduced by House Minority Leader Michel (H.R. 3522),
House Commerce Committee Chairman Dingell (H.R. 3777), and Senate
Trade Subcommittee Chairman Danforth (8. 1860) would each amend
section 201 to make import restrictions more readily available to
domestic petitioners. The most protectionist provisions of these
bills would (1) transfer the import-restriction authority from the
President to the U.S. Trade Representative (USTR); (2) lower the
required causal relationship between increased imports and serious
injury; (3) allow restriction of imports during the section 201
" proceeding at the USITC; and (4) automatically require restriction
of imports if there was an affirmative USITC determination and the
petitioning industry had proposed, and the USITC approved, an
adjustment plan, PR

... The following. discusses our objections-to these proposed -.-. -~ - - -~
amendments., Other provisions which , if enacted, would have a

protectionist impact will be hriefly discussed at the close of

this paper.

Transfer of Authority to USTR

The Michel and Dingell bills would transfer from the President
3wy to the USTR the authority to impose import restrictions after an
- affirmative determination of the USITC., This would make the
escape clause process even more susceptible to political, i.e.,
,Congressional, pressure. Under the escape clause, the President
may reject import relief if he finds that it would not be in the
national interest. The President is fully capable of taking into
account the broad range of considerations (e.g. mutual defense
relationships) that fall within this concept. The USTR, on the
other hand, deals only with trade issues and has little or no
competéhice to evaluate the entirety of the national interest.
This would render the USTRMfat less able‘gg resist Congressional
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demands for import relief., Moreover, the USTR has little
bargaining power with the Congress, but must work closely with the
House Ways and Means and Senate Finance Committees. These
committees are in a far stronger pogition to exert pressure on the
USTR than on the President. 1In short, such a transfer of
authority is likely to lead to and precipitate ill-considered
import restrictions,

Causation Requirement’

Por the USITC to make an affirmative determination under
section 201, the increased imports must be "a substantial cause®
of gserious injury or threat of injury to the domestic industry.
The present law provides that “"substantial cause means a cause
which is important and not less than any other cause."™ This
requirement has resulted in a number of negative USITC
determinations on the basis that, although the ddmestic industry
was suffering serious injury, a cause other than imports was more

- responsible. This was the result of the 1980 escape-clause case
concerning automobiles. The USITC found a shift in demand to be
more responsible for the industry's plight than import competitjon.

The Dingell bill would change the definition of substantial

" cause to "a cause.". This would lower the causation requirement
from the escape clause: 1if increased imports and serious injury
were both present;-then it could follow that such imports would be
an important cause - even if slight. But under such circumstances
import relief could be contrary to the national interest and even
unhelpful to the domestic industry, fi.e., if the real cause of the

v e-oinjury- were--more- important than the.increased imports... A rational .

foreign trade policy must be able to take such other causes into
account if it is to avoid blind protectionism.

Interim Import Relief

The Michel, pingell, and Danforth bills would each require the
Executive Branch to impose interim import relief during the USITC
proceeding if certain circumstances are found. These
circumstances are determined to exist if the failure to provide
such interim relief would cause damage to the domestic industry
that would be difficult to repair. However, no objective criteria
are set forth with which to make that determination,

The Michel and Dingell bills would impose this requirement
upon the USTR, and the Danforth bill upon the President. The
danger in this amendment is twofold. First, it is entirely a
matter of speculation whether the failure to provide interim
relief would or would not result in damage to-the domestic
industry that would be difficult to repair. The lack of objective

s e GrEt@Ei A ~WOULA- - further. risk-the. %politicizing” of the escape
clause. Second, if interim relief were provided, it could not
fail but prejudice the USITC's determinhation. The USITC could not
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make a wholly objective determination but would have to weigh the
economic and political consequences of a termination of the
interim relief if it made a negative determination., Such a result
would run directly counter to the statutory requirement that the
President consider consumer interests and the country's
international economic interests before he imposes import relief,

Automaticity

The Danforth bill would require the President to impose import
restrictions in all cases in which there is an affirmative
determination and the petitioning industry has proposed an
adjustment plan., This would eliminate the President's ability to
reject recommended import reductions on the ground that they would
not be in the national economic interest,

Other Provisions

In thoase cases in which the USITC finding is affirmative, both
the Dingell and Danforth bills would require - and not simply
authorize -~ the USITC to recommend import restrictions rather
than adjustment assistance, thus substantially reducing the

"President’'s optionas.

Both the Dingell and Danforth bills would 1imit the USITC's
consideration of the domestic industry's profitability to the
profitability of only the industry's domestic production
facilities. 1In other words, the USITC would be barred from
inveatigating the degree to which captive imports contribute to
the profitability of the domestic industry, Such a ban ignores
commercial realities. 1In the recent escape~clause case concerning
nonrtubber footwear, the President rejected import relief in part
because the larger, more efficient producers were £illing out
their product lines with imports to respond to rapidly changing
conasumer taates. ,

The Dingell bill would permit petitioners under section 201 to
include the producers of materials, parts, components, or
subassemblies for a domestic product. Again, such an amendment
reflects a distorted view of the marketplace. Por example, U.S.
automobile parts manufacturers would be able to request an
escape-clauge investigation of imports of completed automobiles.

Attached is a chart comparing the principal provisions
g{i:cttng the escape clause of the Michel, Dingell and Danforth

8-

Conclusion

The amendments to the escape ¢lause proposed by
Representatives Michel and Dingell and Senator Danforth ate
strongly protectionist, They would restrict the present authority
of the President to take into account the nations's overall
economic interest, They would effectively remove the requirement
of a finding that increased imports cause or threaten to cause
serious fnjury before the USITC recommends relief, They would
require the USTR or the President to restrict or bar imports in
some cases before the USITC determines whether injury exists,
These and other protectionist provisions would turn the escape
clause into a crude instrument for protectionist forces to thwart
the public's interest in a freer, more competitive world‘market.
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“ay 28, 1986

The Bonorahle Jobp €, Danfoith
Chojrman

Subcommittee on Intcinational Trade
u,8, Benate Committee on Finance

U.S, Senate

8D=219 Dirksen Senate Office Building
vlashington, D,C, 26510

bear Mr, Chairren:

Ve repreeert and are writing on behulf of the Auto
Internacional Agsocieticn (the "hssociation"), The Associstion
is an industtiy group representing over three hundred inmporters,
expoiters, manufocturers and distributors of parts and
accessorien for imported motor vehicles, The industry supports
over one hundred thousand (100,000) Aneiricans, Ve appteciate
the opportunity to submit this testimony concerning &, 1860,
the "Trade Enhancement Act."” We request that this testimony be
made a part of the record of the hearings on this Rill,

The Associstion i« a supporter of free trade among and
between the United States and its trading pertnere, 1In the
past we have supported the devalustion of the dollar, Ve alsao
support any prograr which will fairly enhance the competitive-
ness of United States' industries, The trede deficit remains o
probler, The present Administration has, however, succeeded in
slowing the trode deficit tlhirough sound fiscal policy and
negotiation., The Administietion has not resorted to the
creation of barricrs except in those instances where unfuir
compet ition has clearly becn thown, Ve support those portlionu
of the nill which grant authority to launch worldwide tiade
libere)jz&tion talks and the new standerds to assecy unfedr
trading by socialict countries,

Ve are concerned, however, over certain portions of the
Rill which is being consjdered by your Subcommittee, The fitst
area of concern is the removal of certwin flexibility in the
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foreign trade arer vwhich has traditionally been accorded the
Pregident, Decirions regarding internstional trade canpot be
rade without consideration of netional Becurit{ interests and
lave venerzlly been made by the President or those to whon le
delenates suthority, It seens to us unnecesctery and possibly
counter-productive to mandate Ly law the Jdcelegation of that
Prericdentic] suthority to the Trade Representative, This
legislative delecation weems desfgned to undercut uweful
communications between officisls with differing expertise in
the executive branch, The President must he glven the latitude
necessary to fully consider #ll nides of on isnue instead of
beiny required to retaliate or grant prolecticn to certain
doreetic Industries,

The Asgociation is concerned that the Fil) nay open a .
floodgyete of cases hefore tle¢ International Trade Commiusjon by
lergening the standard upon which relief from jrpotte nay be
granted and by Jessening the authority.of the President,
Imports should be both a substantial and a primary cause of
injury before relief {s granted, Further, the present
procedure is adequate for redressing unfajr corpetition, The
Association supports the curtent standard and procedure, To
change will not increosge productivity, Tnstead, it will
increase the price of goods to U,8, consunersg, monopoljze the
U.5, matket jn certain industries, and rerove an fmportant

' incentive for U,8, industry to hecoie nore efficient, Thie
vil) in turn invite interference with the activities of the
irport industry, es wel) as with our internatijonal trade
policies.

The hosociction opposes proposed fection 405 of the Rill
entitled "huthority to impose or increase duties in dieu of
quotas and to auction import licenses," The sale of inmport
licenses at publjc auction will Adisrupt the lndustrg repre=-
sented by the Associetion for no apparent reason, Furtler, the
Association is composed of small hugsinesses who may not have
the wherewithul to compete in a public auction of the type
suggested by the Fil), This provizion {6 plainly anti-emall

business and would be both bad law and bad policy. It would

suppress conpetition and increase the cost of goode to the

hrerican public,

Finally, the Association ir concerned asbqul certain
aspects of Title VIII reyarding intellectual property rights,
i'e are concerned that the Pil) will forecloae on fmportent
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avenue of competition, that of parallel importation of original
goods, The Association supports reasonable measures to curtajl
the importation of counterfeit goods, Original products which
are imported through parallel trading channels, however, shonld
not be considered an unfair trading practice, Instead, they
offer fair competition to benefit the American consumer.

Title VIII should be clarified to allow parallel importation of
original goods,

Based on the foregoing reasons, we u:ge your Subcommittee
to amend the draft in the fashion requested in this letter.
sgeclfically, we would urge you to maintain executive

. flexibility in this area and to leave intact the existing
standard for import relief.

Sincerely,

\;y[.. Zm«ﬂ [P

JOHN RUSSELL DEANE III

.
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The Association of American Chambers of Commerce in Latin
America (AACCLA) is pleased to have the opportunity to present its
veiws on proposals for omnibus trade legislation. The opportunity
you have granted this Association over the years to present its
views on topics of concern to member Chambers of Commerce is very
much appreciated.

8ince 1967 AACCLA has acted as a clearinghouse tor information
and ags a coordinator tor programs of common interest to the
twenty-one individual American Chambers of Commerce (AmChams) located
throughout this hemisphere. These AmChams, representing the American
business community in their respective countries, are important to
the United Btates. They represent 18,000 individuvals and companies
actively engaged in expanding trade and investment between the U.S.
and Latin America. 1In their local communities they also serve as a
window to American ideas and practices.

ARCCLA proposes in this submission to describe the general
perspective from which it analyzes trade legislation and then
comment on specific ideas under consideration. We will comment both
on provisions contained in H.R, 4800 (To enhance the competitiveness
of American industry) recently sent to the Senate for consideration
and other provisions which your committee may be considering.

AACCLA views this proposed trade legislation from the perspective
of trade between the United States and Latin America. AACCLA's Boatd
of Directors believes that the legislative and executive branches of
the U.8. Government should, in formulating and implementing
legistation affecting international trade and investment, take into
account the special commercial relationshipe which have always
existed between the United States and the Latin American nations,
the traditional predominance of U.8, goods in Latin American
markets, the importance to the United 8tates of having friendly.
prosperous and democratic governmontec in ite neighbors to the south,
and the desirability of assisting the Latin American countries in
servicing the heavy burden of the debt which they owe to the U.8.
and to banks.

It is, therefote, very important in our view that the United
gtates encourage liberal access to its markets for its nelighbore to
the south. There are sound reasons for this,

First, it is in American interest that Latin America eacn the
tforeign exchange necessary to service ite foreign debt. wWithout
delving into how and why the U.S8. banking connunit{ extended credit
to Latin America, the fact remains that we as Americans can not now
realistically expect Latin American countries to reform their

ol
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economic policies, adopt measures of austerity and faithfully meet
their international debt obligations while restricting access tor
their exports to our market, Progress has been made in coping with
the burden of debt, but the problem remains. The best assurance for
continued progress ie continued economic growth and expanded expocrt
earnings for the countries concerned.

one of the effects of the debt crisis has been the necessity ot
many Latin American countries to undergo economic adjustment
programs designed to improve forelgn exchange earnings. Evidence ot
thelir succees has been that in 1985 Latin America achieved an
estimated #$25.4 billion surplus in its international trade.
gntot:unately, much of this was achieved through reductions in
mports.

Ot greater importance is the fact that the United States is the
principal market for Latin American exports, accounting for 47
percent of the $103.5 billion exported in 1985, Viewed from the
perspective of the United States, imports from Latin America
declined by two percent in 1965, compared to an increase of seven
percent in imports from the rest of the world. Declining imports
can largely be explained by declining petroleum prices. The closing
of one refinery in the Netherlands Antilles, for example, was the
single most important cause of the decline of U.8., imports from the
Caribbean Basin countries, aggravated to a degree by reductions in
the import quotas for sugar.

Trends in international trade for Latin America in 1986 ate
mixed. Declining petroleum prices are seriously reducing export
earninge for countries like Mexico, Venezuela, Ecuador and Pecru, but
easing import coste for consuming countries like Brazil and most of
the Caribbean Basin states. Rising coffee prices have helped some,
but not Brazil as drought there is the cause of the price increase.
In sum, it remains clear that Latin Amecrican countries have not been
particularly successful in getting away from celiance on a few basic

- commodities for the bulk of their export earnings and that access to

the U.8, market is crucial ‘o their ability to fund their
international debt and to promote economic development,

A second reason to support liberal access for Latin American
countries to the American market is their higher p:oronalty relative
o other geographic regions to import goods and services from the
United 8tates. Thus increased export earnings on the part of Latin
American countries are more likely to result in increased i:potta
from the U,8. than would be the case of other regions, Further,

U.8. export industries tend to be the most efficient within our
economy 80 that expanding sales not onxx benetfits the U.8. balance
of payments, but U.8. productivity and international competitiveness,

To illustrate, while total 19685 Latin American imports increased
by one percent, imports from the United States increased by four
percent, teaching a total of $30.1 billion, 38 pecrcent of total




198
-3-

imports into the region. Latin America now takes 14 percent of all
U.8. exports. Incidentally, this inccease in U.8. exports to Latin
America took place in a year in which U.8. exports to the rest of
the world declined by three percent.

A thicrd reason to support liberal market access is that our
strong interest in Latin American progress toward social justice,
democratic institutions and political stability will not be met {n
the absence of sustained economic growth. 1t is clear from events
since World War 11 that there is a strong correlation between export
expansion and economic growth. Denying Latin America adequate
access to the U.8., market for its exporto is in eftect to deny it s
chance to achieve desperately needed economic growth.

Moving to a more global perspective, AACCLA shares the concetn
of this committee with the extraortdinarily large current account
deficit now experienced by the United States. 1t is our view that
this situation ceflects a series of macroeconomic factors and is not
due to specific trade policy defects or shortcomings. We ace
pleased at the progress the Administr-iion and the Congress have
made in recent months to bring the trade deficit under oconttol.
Success is not yet at hand, but the proje.tions are tavorable,.
AACCLA does not believe that this is the time to interfere through
{11-concelved, protectionist actions.

AACCLA also belleves that steps taken by the Congress and the
Administration to reduce the U.6. federal budget deficit have begun
to bear fruit. The perception that both Congress and the
Administration ace serious in their attention to these matters is
reflected in dampened inflationary expectations and lowered interest
tates. 1t is our hope as well that reduction of the Government's
need to borrow will contribute to moce readily available cafttll tor
private sector investment and thus to improved U.8. productivity.
Without commenting on specific measuces, we would like to stress
that in our judgement these afforts must continue.

As a conseguence of the concerted action of the U.8. and its
principal economic partnecs, the value of the U.8. dollar in terms
of major currencles has declined. Owing to normal lags involved in
trade transactions, it will be many months before the full impact of
the lower valued dollar will be felt, but we look to increased
competitiveness of American exports to Latin America relative to
those from Burope or Japan in the months to come.

AACCLA is also pleased to note increasing tocanltlon that
policies which lead to economic growth for developing countries
benetit the United States. We believe that greater availability ot
financing through the coordinated approach of the World Bank, the
International Monetary Fund and private U.8. banks as outlined in
the plan developed by Tceasury Secretaty Baker can prove a very
positive development.
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This approach tortunately seems to have supplanted an earlier
approach under which the financial community in developed countries
and the IMF relied exclusively on severe austerity programs in
countries with heavy foreign indebtedness to reduce balance of
payments deficits and the need for additional loans. As part of
this austerity approach we have seen severe reductions in the
ability of most Latin Amecican countries to import from abroad.
Additional resources made available to these countries will help
produce domestic investment and expanded economic activity with
cesultant beneticial effects for social progress and political
stability. And, of interest to the U.8., an enhanced need for and
ability to finance imports of U.8. goods and services. The lack of
available foreign exchange also impedes trade liberalization since
debtor countries cannot atford the resulting increase in imports.
We support the development of a mechanism to allow an increase in
resources for Latin debtors to enable them to finance increased
imports arising from trade liberalization. Higher levels of trade
can only be helpful to both parties.

AACCLA would like also to go on record in support of the
President’'s international investment policy. The principle that
Anerican investors abroad should ceceive the same fair and
nondiscriminatory treatment that foreign investors find in the
United States is a basic tenet of our Association. The 1984
noditications to section 301 provide sufficient authority tor the
Administration to pursue "national treatment® for U.8, investment
abroad.

We support 1lberalization of trade-related investment in|
developing countries. AACCLA members are concecned over the!
practice in many Latin American countries tequiring export
pecformance, local content, mandatory joint ventures and other
burdensome or discriminatory policies, but believe that negotiations
to overcome these should be cartried out on a multilatecal and, where
appropriate, on a bilateral basis with careful consideration given
to the potential impact of such negotiations on the interests of
U.8.-owned or atfilliated companies already operating in or
considering entering the country in question. AACCLA does not see
the need for further specific legislation at this time, but will
continue to watch closely the impact of Adainistration
implementation of its poliocy.

We atcongly support a new round of multilateral trade
negotiations. Trade negotiations serve two purposes. PFirst, they
give momentum toward further trade liberalization. Despite the
vision of the GATT founders of a free flow of trade, many batciers
still remain. While average tariff rates are low, some specitic
cates are sufficiently high to warrant further ceduction so as to
expand trade. Attempts to deal with non-tarift barciers to trade,
begun in previous multilateral negotiations, must be continued as
turther progcess is required. 8econd, the GATT should also be
broadened to cover such new areas as intellectual p:opoztz cights,
trade in services, trade related investment and trade in high
technology products.
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. We believe that the type of negotiating authority provided in
the Tokyo tound remains appropriate. It required close consultation
with the private sector and the Congress, rrovldod executive
discretion i{n reducing tariffs up to set limits and provided for
expedited Congressional approval of agreements when and as teached.
Basically, this form of authority provided the needed assurance to
Amrica's trading partners for serious negotiation.

AACCLA also urges that bilateral negotiating authority be
maintained, since this offers the possibility for progress on trade
fesues complementary to the multilateral negotiations and could be
particularly useful in relation to Latin America. Examples of these
possibilities included the Caribbean Basin Initiative and the Free
Trade Area agreement with lsrasel.

AACCLA also supports proposals designed to improve the general
competitiveness of U.8, exports. 8Some of the measures have been a
long time in coming and are needed now. These measures include:

1. Modification of the Foreign Corrupt Practices Aot (FCPA).
We oppose corruption, but the FCPA places unclear and
untealistically high standards on U.8, business, tesulting
in a competitive disadvantage relative to foreign business,
and is unclear in part, leaving American companies open to
prosecution depending upon interpretation of the Act.
AACCLA suppotrte congressional efforts to clarify ambiguities
in the cucrent law. At the same time, we would like to see
that issue addressed as a multilateral agreement which would
adopt and enforce tealistic standards and procedutes to
ensure that action would be taken against those who solicit
payments as well as those who make them.

2. More eftective protection of U.8. intellectual property
tights through modernization of U.8., law to better combat
the problem of counterfeiting and patent infringement
inclugtnq enhanced coverage of software and genetic
materials.

3, Creation of an export "war chest® to enable U.8. exporters
to compete in situations where foreign governments have
provided excessive export credit subsidles.

Prom the unique perspective of AACCLA, we are concecrned with a
number of proposals mentioned in connection with an omnibus trade
bill., Many of the objectionable proposals are embodied in H.R. 4600.
The bill also contains some positive proposals, We are concetned
also with some other proposals which are under consideration in the
genate but not included in H.R. 4800. This is not an exhaustive
1ist, and we plan to monitor developments closely so that should it
become appropriate to comment on other specitic proposals, we will
express these new concerns.
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For example, we strongly support the system of checks and
balances inherent in the current U.8. system. Interagency
conslderation coordinated by USTR assures that any decision on trade
or trade policy is viewed in all of ite implications. Thus a
decision to close U.8. markets to any imports must take into account
a range of American interests such as the effect on U.8, competitive-
ness (Council of Economic Advisors), foreign exchange earnings of
the larger debtor nations (Treasury), the attainment of U.8. foreign
economic objectives (8tate), and the potential for trade retaliation
(UBTR). The President's role as overseer of the “overall national
interest® should be maintained. We oppose proposals in the House
bill to reduce the role of the President and of agencies other than
USTR in the decision making process.

We have stated our concern over possible U.8, actions in
violation of the GATT. We strongly support efforte to improve
GATT's dispute settlement mechanisme so as to produce prompt
decisions and clear statements of what is or is not permitted under
the GATT. Such improvement will not be either quick or simple and
the U.8. should allow adequate time for negotiations to bring about
the desired changes. AACCLA opposes the concept that the U.8.
should take upon itself the responsibility to judge whether actions
of other countries violate GATT rules and sre subject to retaliatory
action. This offers a dangerous precedent which could result in
U.8. trading partners passing similar judgment on U.8, exports and
to an overall breakdown of the multilateral system built up
painstakingly since World War 11. We therefore oppose those
provisions in H.R. 4800 which are in violation of our GATT
obligations or which require action before the GATT Dispute
Bettlement mechanism has had a reasonable opporunity to function.

We are concerned with proposals to require unilateral
Presidential action against countries with allegedly unwarranted
trade surpluses. Such provisions violate GATT, do not allow the
forces of competitive®advantage to play a role and do not recognize
the responsibility of the U.8. to maintain ita own competitive
edge. Even though countries with balance of payments difficultles
are subject to less stringent offsetting measures, they are still
covered by the basic provisions. Unilateral restrictions and
excessive concern about bilateral trade deflcits could also
undermine the multilateral system.

We are concenred with other proposals to increase the scope of
U.8. trade statutes by defining actions consistent with GATT rules
as requiring automatic countptmeasucers under U.s8, unfair trade
laws. 8uch changes, we wish to repeat, place U.8. exporters in
jeopardy and make U.8. insistance that others adhere to international
rules all the more difticult;
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AACCLA is particularly concerned about one such proposal in the
House bill. This would subject to U.8. countervailing duty statutes
certain imports produced with low priced energy or other primary
product inputs. This would be a clear GATT violation. It would
have a heavily negative impact on the export industries of Mexico
and possibly Venezuela depending on the wording of the final bill.
It would also create troublesome possibilities of retaliation
against U.8, exports if U.8, trading partners chose to apply the
same criteria.

We are also concerned about proposals in the House bill to
shorten the time periods and otherwise accelerate decisions in trade
policy cases. Current time periods and decision points represent in
our view an acceptable balance between the nesds of petitioners for
prompt relief and the needs of foreign defendants to prepare replies
to these charges.

We are concerned about proposals to allow for provisional relief
in escape clause cases. The record des not bear out the contention
that during the period of consideration, imports come in at such
levels as to cause irreparable damage to the petitioning industey
and its workers. This, too, would be a violation of the GATT.
Perhaps a better remedy in escape clause cases would be
modernization of U,8. antitrust legislation, partiocularly with
cespect to permitting cooperative action by industry members
severely affected by imports. The existence of strong foreign
competition assures that the U.8. consumer will not suffer from
coopecative efforts on the part on an embattled domestic industry.

An onpoolllI{ serious threat to Mexico and other Latin American
exporters of fruits and vegetables is the so-called fast track :
telief tor perishable products. Under the House bill, escape clause
telief could be imposed within twenty-one days of a complaint
without even a USITC injury finding, based on very scanty evidence
of macket disruption and without consideration of factors normally
tequired in escape clause proceedings, such as the interests of
consumers and of the overall national economy. Although these
proposals purport to be modeled after provisions in U.8. duty free
programs, such as the Caribbean Basin Economic Recovery Act and the
U.8.-1scael Pree Trade Area Agreement, they ignore the fact that in
thess two acts relief is limited to restocation of normal U.8.
taritf rates. What is proposed is the potential 1lzo-1tlon of
quantitative restraints without adequate consideration ot all the
factors involved.

We oppose sectoral protection, whether for textiles, footwear ot
copper. Current ttade laws provide an opportunity for remedy. It
specitic industry requests for rellef are turned down by the
agencies charged with this :ocpon-thlltcx. there should be no
special legislative remedies to the dstriment of overall U.8.
interests and in violation of international cules.
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One sectoral-specific provision in the House bill involves
tighter administration of the textile program. Whatevetr growth
there has been in U.8. textile imports., and this growth is slowing
down, has come from developed countries not covered by the MFA.
Little real assistance to the 1ndustry would be provided from the
application of stricter quotas undet the MPA to Latin American
textiles imports into the United States.

Finally, we are concerned with proposals desighed to remove
countries from GSP eligibility. We belleve these proposals violate
the spirit of the Trade and Tariff Act of 1984 which provided that
the more advanced developing countries would cetain eligibility, and
even possibly expanded consideration, under G8P, in exchange tor
willingness to open their markets further to American products,
services and invesments. Many curcent proposals ignore this trade
off, seeking to “graduate” countries like Brazil and Mexico,
reducing intecnational market access cather than expanding it.

in this regard, we have taken note of the proposal in the House
bill to shift GSP benefits from advanced Far Eastern newly
industrialized countries (NiC's) to Latin Amecican debtor
countries. Although we support this Y:ovt-ion in principle, it
would be much more beneficial for Latin America it limitations on
product eligibility were relaxed as well,

We support most elements of the proposals for authority to carcy
out multilateral trade negotiations. 1In fact we are concerned only
with one of the provisions, that requiring tast track Congressional
approval of tariff reductions for produots considered import
sensitive in the context of G8P, This would establish a bad
precedent tor trade negotiations since current practice has been tor
Congress to preauthorize tariff concessions. subject only to private
sector and USITC advice. Also, failure of Congress to ratity any
concession could uncavel the whole package.

* There are many proposals before the Congress for unilateral
steps to cotrect what are perceived as abuses in the international
trading system harmful to U.8.exporters, including mechanisms
established by U.8. trading partners in violation or outside the
coverage of the GATT. In place of unilateral actions which could
place the United States in violation of its GATT obligations,
subject U.8. exports to retaliation and, more importantly, undeccut
V.8, credibility in arguing for observance of strict standards, we
believe it would be more appropriate for Congress to demonstrate its
concern by instructions to the Administration to treat these issues
in the context of the MITN, 1In these cases, we support the expansion
of the list of negotiating objectives for the MIN.

The House bill also contains provisions designed to increase the
competitiveness of U.8, exports and investment. These covar the
enhancement of exports through liberalizing export controls,
promoting exports and protecting U.8. business intecests abroad;

tl~
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improvement in protection of intellectual property rights; clarifi-
cation of foreign corrupt practice provisions; provision of increased
resouces to debt-ridden countries willing to liberalize entry for
imports or improve their climate for foreign investment; and approval
of the Multilateral lnvestment Guarantee Agency (MIGA). 1In principle,
we support the objectives of these proposals.

We hope the Finance committee and other appropriate Senate
committees will give consideration to these many areas while bearing
in mind our concerns. Some of the proposals, in addition to other
negative effects, would have a disasterous impact on Latin American
efforts to resume self-sustained growth through rellance on market
forces, to deal responsibly with the debt burden and to provide an
expanding market for U.S. exports. We look to the Senate to weigh
carefully American international interests in their totality in its
consideration of this legislation, even if this should result in
postponement of action until the next session.

Thank you.

0127M
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STATEMENT OF COUNSEL FOR U.S. SUZUKI MOTOR CORPORATION
BEFORE THE COMMITTEE ON FINANCE
UNITED STATES SENATE

July 31, 1986

We are Harry W, Cladouhos and John H. Korns, attorneys in
Washington, D,C. with the law firm of Pettit § Martin, We are
counsel to U,S, Suzuki Motor Corporation. In connection with
hearings on proposed legislation relating to import relief and
adjustment’ policy, this Committee on July 17 received testimony
from Vaughn L. Beals, Chairman of Harley-Davidson, Inc,, which
is a receipient of import relief under section 201 of the Trade
Act of 1974, Our client, U.S. Suzuki Motor Corporation, was
adversely impacted by that relief and we would like to submit
these comments in connection with several of the points made by
Mr. Beals. In particular, we see no basis for an amendment to
the law, as advocated by Mr. Beals, to allow extension of
import relief to products falling outside the industry within
which injury or threat of injury to a domestic producer has
been found.

1. Background

In February 1983, as a result of a petition filed under
Section 201(a)(1) of the Trade Act of 1974 (19 U.S.C,
§ 2251(a)(1)) by Harley-Davidson, the U,S. International Trade
Commission ("ITC" or "Commission') found an absence of serious
injury caused by increased imports. However, the ITC did find
that imports of heavyweight motorcycles (i.e., motorcycles
having epngine displacement of over 700cc) were a substantial
cause of a threat of serious injury to the domestic industry.
The CommissTon's finding was based upon the unprecedentedly
high inventory 1levels reached in 1982 by heavyweight
motorcycles imported from Japan. This occurred because of
unique competitive circumstances and an unexpected decrease in
demand, The Commission was concerned that, under pressure of
continued imports, the existence of this unusually large
inventory  "overhanging the market" might result in price
cutting (i.e., a "fire sale"), as importers and import dealers
attempted” to reduce inventory to make room for newer models,
Such an inventory reduction might, the Commission feared,
reduce or eliminate the U.,S. industry's -- and especially
Harley-Davidson's -- ability to operate at a profit.
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In order to encourage an orderly liquidation of import
inventory, without massive price cutting, the Commission
recommended the imposition of an unprecedentedly high
additional tariff =-- 45 ercent in the first year with
declining rates at 35, 20, 15 and 10 percent, respectively, for
the subsequent four years =-- on {mporte heavyweight
motorcycles. The puirose of the tariff was to raise the price .
of new imports in order to discourage additional imports which
would put pressure on the importers and import dealers to sell
off their huge inventory at deep discounts, President Reagan
accepted the ITC's recommendation with one minor modification.
In addition, the President ordered that the situation be kept
under review so that, if the heavyweight motorcycle industry no
lg?g:r n%eded such relief, the tariff could be reduced or
eliminated.

The tariff went into effect on April 16, 1983, and we are
now in the fourth year under the higher tariff.

11. Importation of Downsized Motorcycles Is
Expected and Appropriate Commercial Behavior

In support of his suggestion of the need for an amendment
to the law, Mr. Beals of Harley-Davidson asserted in his
prepared——testimony to this Committee that Harley has not
received the full intended benefit of this import relief. This
is because, he alleges, the Japanese motorcycle manufacturers
have '"evaded" the tariff by importing so called 'tariff
busters" -- motorcycles with engine displacements just below
the lower 1imit covered by the section 201 tariff. While
Harley's use of 1loaded words such as '"evade" and "tariff
busters" 1is designed to create antagonism to importers, a
review of the situation shows that such a reaction is not
justified.

First, and most important, Harley-Davidson has no
equitable basis to complain about these reduced-displacement
motorcycles, Harley-Davidson itself made the choice in the
first instance, in its 1982 petition to the ITC, regarding how
to define the U,S., {ndustry which it alleged was being
injured. Presumably it did so based on its own balancing of
the scope of relief it wished to accomplish versus the industry
within which it could hope to show significant 4injury or a
threat of such. And, presumably, it also did so having in mind
that a natural and predictable reaction of importers to the
imposition of a tariff on products defined in a certain way is
to redesign some of their products to fall outside the area
covered by the tariff, to the benefit of consumers. Having
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these factors in mind, Harley-Davidson chose to define ’‘the
industry on the basis of the volume of the motorcycle's total
piston displacement, rather than on the basis of
characteristics such as performance, styling and mechanics.
And Harley-Davidson chose to define the industry as motorcycles
having engine displacements over 700cc. We can assume that
this is the broadest market within which Harley-Davidson felt
it could establish a case for relief. Once having filed its
petition -- and having received import relief -- on the basis
of an industry definition of motorcycles over 700cc, Harley now
is in no position to assert that Japanese manufacturers are
acting improperly by importing motorcycles having piston
displacements just below that industry definition,

Second, beyond the fact that Harley-Davidson must have
calculated that it could not make a case for relief involving
700cc and 1lower displacement motorcycles, the ITC also
recognized that even inclusion of models at the lower end of
the industry that was covered by the heavyweight motorcycle
import relief program (above 700cc) went beyond the market in
which Harley-Davidson significantly competed. Harley-
Davidson's motorcycles were all much larger. Thus Commissioner
Stern wrote in her opinion in this case as follows:

Although there is no clear, non-arbitrary
dividing 1line within the heavyweight class,
the record supports the conclusion that each
motorcycle primarily competes within its own
size range, ([T}he domestic industry mainly
produces motorcycles of 1000cc and over. . . .
For example, imported 750cc’ motorcycles are

only minimally competitive with domestically
produced motorcycles.

Heavyweight Motorcycles and Engine and Power Train Subas-
semblies Therefor, Eeport to the aresiaent on Investigation No.

_TA-201-47 of the Trade Act of 1974, USITC Pub, No. 1342
(February 1983) at 58 (emphasis added). Therefore, the reduced
. displacement motorcycles (with 1less displacement than even

750cc motorcycles) do not compete significantly, 1if at all,
with the motorcycles manufactured by Harley-Davidson.

Third, it is broadly recognized by the courts that it is
perfectly proper for a manufacturer to modify or design a
groduct to achieve a customs classification resulting in a

ower tariff. Thus one court has said the following:
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Generally speaking, the rule 1is well
settled, having been often stated and approved
by various courts, that an importer has the
right to fashion his merchandise so that it
shall be assessed with duty at the lowest rate.

See Michaelian § Kohlber Inc. v. United States, 22 C.C.P.A,
TCustoms) 551, T.D. 47554, And the Supreme Court has spoken to
the same effect.

[W)hen the article imported is not the article
described as dutiable at a specified rate, it
does not become dutiable under the description
because it has been manufactured or prepared
for the express purpose of being imported at a
lower rate.

Merritt v. Welsh, 104 U.S. 694, 704, Thus, it is clear that it
Ts perfectly proper for a manufacturer to modify a product to
bring it within a lower-tariff customs classification.

Fourth, there is no indication that motorcycles below
700cc are relevant to the threat identified by the ITC. That
threat was based on the huge inventory of over 700cc
heavyweight motorcycles overhanging the market and the fear
that if the level of imports was not reduced substantially they
would put pressure on importers and dealers to dispose of
inventory in a "fire sale." However, there is no basis to
believe that the importation of reduced displacement models had
any effect on the orderly disposition of the inventory. There
was a period of delay, following the imposition of import
relief, before these new models were introduced. There is no
indication that their importation affected the disposition of
the unusual inventory of older motorcycles of over 700cc, which
has been fully accomplished in a nohinjurious manner.

For these reasons, it is clear that Harley-Davidson had
full opportunity under the current law to seek relief against
imports competing with its products, that it is normal and
legitimate commercial behavior to modify products to avoid
heavy tariffs, and that such action does not undermine import
relief because it occurs in products not directly in
competition with the protected domestic industry. Thus it is
clear that no amendment to the law along the lines suggested by
Mr, Beals is appropriate. :

o
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In fact, the most important response to Harley-Davidson
is that the importation of below 700cc motorcycles has not
detracted at all from Harley-Davidson's ability to benefit from
the tariff relief, as is reflected in the facts that the threat
identified by the ITC has been eliminated and that Harley-
Davidson has wused the period of relief to substantially
strengthen its product, 1its quality, " its position in the
market, its profits and its net worth.

ITI. The Period of Relief Has Seen an Elimination of
Any Threat of Injury from Large Import Inventories

The large import inventories that existed in 1982 and
that underlay the Commission's finding of a threat have been
reduced to levels that are normal and that pose no threat
whatsoever to the U.S. industry. Inventories in September 1982
(the most recent period for which the ITC had data when it made
its decision in February 1983) held by both importers and
import dealers totaled 205,214 units, The Commission
contrasted this situation with the inventories that had existed
in 1977-1979, a period during which imports were not causing or-
threatening to cause serious injury to the U.S. industry. It
emphasized that 1982 total inventory of imported motorcycles
was substantially higher than levels experienced during the
normal 1977-1979 period. The Commission was particularly
concerned that the 1large volume of imports and import
inventories was growing at a time when overall demand in the
United States for heavyweight motorcycles (of both imported and
domestic origin) was actually declining.

Since the imposition of the special tariff, inventories
of imported motorcycles have plunged to levels that pose no
threat to the U.S. industry. According to annual Commission
reports concerning heavyweight motorcycles, total combined
importers' and import dealers' inventories have declined from a
high of 228,029 units at the end of 1982 to 177,764 units at
the end of 1983, 125,832 units at the end of 1984, and 81,236
units at the end of 1985, This represents a 64 percent
reduction in total import inventories over the past three
years. Because of this decline, import inventories have
actually dropped below their noninjurious 1978 level of 102,765
units, and are substantiall{ equivalent to the average for
1977-79. Thus it is clear that inventory levels have returned
to a commercially reasonable and nonthreatening level.

These inventory reductions have taken place without
causing price disruptions in the U.S. market, so that U,S.
producers have been able to expand market share while
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simultaneously increasing their average prices and presumably
their profitability., 1In fact, ITC quarterly reports show that
the average retail sales price for imported motorcycles has
risen steadily since the last quarter of 1982, Then, the
average retail price was $2,747,00; by the end of 1985, it had
increased to $3,939.00. —Beeewsg of the reduction in
inventories, the trend toward fewer imports of heavyweight
motorcycles into the United States, and the effect of the
appreciation of the Japanese yen, it is likely that this upward
price trend will continue.

The decline in inventories has been accompanied by a
drastic reduction in imports of heavyweight motorcycles. In
1982, annual {imports totaled 224,000 wunits, In 1985, by
contrast, only 34,922 units were imported. This comparison
confirms the minor role that lﬁforts now play in the U.S.
heavyweight motorcycle market and shows a strong desire by
importers to avoid a repetition of the inventory overhang
situation that developed in 1982,

The past three years have also seen a dramatic decline in
market share held by imports. In September 1982, imports
accounted for 70 percent of all U.S. heavyweight motorcycle
registrations. Since that time, however, this situation has
been virtually reversed because of the substantial increase in
Harley-Davidson's market share and because two companies which
formerly imported heavyweight motorcycles are now assembling
them in the U.S, By the end of 1985, imports accounted for
only 28 percent of U,S. registrations. As a result, imports no
longer dominate the market but rather are dwarfed by sales of
U.S.-manufactured motorcycles. Instead of threatening to
further encroach upon the market segment held by U.S,
producers, imports have suffered a major loss of market share
and importers expect a continuation of that situation, as
evldenﬁeduby the reduced volume of motorcycles that they enter
into the U,S.

1v, The United States Heavyweight Motorcycle
Industry has Returned to an Economically
Healthy Condition

The U,S. heavyweight motorcycle industry is enjoying a
Geriod of profitability and expanded production, The three
.8. producers have increased their production, sales volume,
grices, and market share for heavyweight motorcycles and, we
elieve, capacity utilization and employment, while inventories
of U,8,-produced motorcycles have decreased. Harley-Davidson,
especially, has become profitable and more competitive.
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Harley-Davidson has worked down its break-even point to
35,000 motorcycles and has represented that as of the end of
1985 it is producing a total of at least 35,000 motorcycles per
Kear (30,000 for the domestic market and 5000 for export). It
as developed a number of advanced management and manufacturin
techniques (some Japanese), has improved its facilities wit
computer-controlled and other automated equipment, has improved
the reputation of its motorcycles for quality an has
incorporated an increasing Fercentage of Japanese components in
its motorcycles (a tenth of the value of its components were
Japanese at the end of 1985). Further, in 1985 Harley
introduced a new, smaller motorcycle, the Sportster 883 XLH.
Its 883 cc engine and less-than-$4000 price are substantial
changes for Harley-Davidson, and the 883 XLH is reported to be
selling well. Additionally, in February 1984 Harley arranged
for Ford Motor Credit Co., to provide financing services to
pu;chasers of its motorcycles, as part of its effort to boost
sales.,

These developments have resulted in a substantial
improvement in the company's market share, In 1983,
Harley-Davidson accounted for 12 percent of the U,S.
heavyweight motorcycle market, based on R.L. Polk registration
statistics, Its share jumped to 19 percent in 1984 and 25
percent in 1985, In fact, Cycle News's April 9, 1986 issue
reported that Harley's President vaughn Beals touted Harley's
improved market position, as follows:

Beals also told the press that Harley-
Davidson remained second in the 1000cc and
over segment of the market in 1985, with a
greater share of the market than Yamaha,
Kawasaki and Suzuki combined. According to
Beals, the company moved into second in sales
of machines 680cc and larger last year, and
that Harley-Davidson sold more touring bikes
than the combined sales of Yamaha Ventures,
Suzuki Cavalcades and Kawasaki Voyagers
combined. Beals said that February 1986 was
the seventh consecutive month with
Harley-Davidson retail sales ahead of the
prior year, and that February 1986 sales
showed a gain of almost 40% over February
1985, As Beals sees it, Harley-Davidson {s
doing well after nearly five tough vyears
since a group of company executives led by
Beals bought the company from AMF,
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Additionally, not reflected in registration figures is
the fact that Harley-Davidson appears to have regained 1its
status as the pre-eminent police motorcycle in the U.S. For at
least two years it has recapatured the role of providing police
motorcycles for the California Highway Patrol, beating out
Kawasaki’'s domestically produced police motorcycle. Harley's
motorcycles now constitute 90 percent of the CHP fleet, and
CHP's move back to Harley 1indicates that other police
departments, which follow CHP's 1lead, either have bought or
will buy Harley-Davidson motorcycles {in the future. arley-
Davidson increased its sales of police motorcycles 300 percent
just in the period February 1984 through January 1985,

Consistent with these developments, it appears that
Harley-Davidson generally is operating at a profit and that its
heavyweight motorcycle operations are also profitable. Harley
built sales to about $300 million annually by 1985, Harley has
operated at a profit since 1983 and Chairman Vaughn Beals has
stated that he expects that the company will earn “significant"
profits in 1986, Because of 1its positive cash flow and
profitable operations, Harley-Davidson ended 1985 with a
positive net worth, In fact, there has been a remarkable
improvement in Harley's net worth over the past four years, as
reflected below:

Year Net Worth
1982 ($21,975,000)
1983 ($12,789,000)
1984 ($6,323,000)
1985 $4,622,000

Thus it is clear that Harley-Davidson has recovered from its
severe losses of 1981 and 1982, has earned profits in 1983,
1984, and 1985, and has vastly improved its net worth position.

Reflecting its across-the-board improved situation,
Harley-Davidson is now in the midst of two substantial public
securities offerings. It has issued a final prospectus for the
sale of common stock to raise over $20 million. Concurrently,
by separate prospectus, the company is offering $70 million in
subordinated notes. These efforts can be expected to further
boost Harley-Davidson's strength and improve {its financial
picture. The common stock prospectus is particularly
interesting because in it Harley-Davidson indicates that the
heavyweight motorcycle tariff has not been responsible for its
success and notes specifically that 1its market share has
increased as the tariff has declined.
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In 1ight of the developments discussed above, we submit
that the import relief put into effect in 1983 is no longer
justified. It must be kept in mind that the ITC made no
finding that increased imports actually caused injury to the
domestic industry, and therefore continuation of import relief
is not justified on the basis of compensating for past injurg.
The Commission's finding was limited to a conclusion that the
increased imports, at a time of unprecedentedly high import
inventories, only threatened to cause substantial injury to the
domestic industry” In the future, It recommended, and the
President adopted, import relief not to overcome or compensate
for any actual injury, but only for the limited purpose of
preventing the threat from actually inflicting injury.

The developments over the last three years, as described
above, demonstrate that the threat relied upon ﬁy the ITC in
1983 has completely dissipated without ifnflicting any injury
and that today there is no threat to the domestic industry,
Imports are down substantTally and inventories of imports are
also down substantially, in 1line with the historical norm
citied by the ITC. The domestic industry in general, and
Harley-Davidson in particular, have enlarged their share of the
market and improved their economic health,

Respectfully submitted,

I D

John H. Korns

Pettit § Martin

1800 Massachusetts Ave., N.W,
Washington, D.C, 20036

(202) 785-5153
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U.S. Council for an Open World Economy

INCORPORATED
7216 Stafford Road, Alexandria, Virginia 22307
(703) 765-2472

Statement submitted by David J. Steinberg, President, U.S. Council
for an Open World Economy, to the Senate Committee on Finance in
a hearing on proposals to reform the "escape clause" of the Trade
Act of 1974, July 17, 1986

(The U.S. Council for an Open World Economy is a private, non-
profit, public-interest orgenization engaged in research and
public education on the merits and problems of developing an
open international economic system in the overall national in-
terest. )The Council does not act on behalf of any "special in-
terest".

The intensity of current Congressional pressure for reform
of Section 201 of the Trade Act of 1974 appears to stem from the
President's refusal many months ago to restrict shoe imports de-
spite a upanimous finding by the International Trade Commission
that the U.S. shoe industry had suffered serious injury from im-
ports. The President had indeed mishandled the shoe case -- not
by denying import relief, but by denying the industry deserved
responsiveness to the growing problems these producers are facing
in an increasingly competitive world. Import restriction is not
the President's only option. Having regarded import control in
this case as harmful to the national interest, he should have
shown an interest (a sincere one) in personally marshalling ideas
from the industry, the labor representatives, and pertinent state’
and local governments, looking toward constructive attention to
the adjustment needs of this industry (and the workers and com-
munities dependent on it) without import restraint.

If I recall correctly, the President asked the Secretary of
Labor to consult shoe-state governors on certain aspects of the
adjustment question. But this fell far short of what the Presi-
dent himself should have done. For example, if he had proceeded
immediately to invite the pertinent governors and mayors to the
white House to discuss the industry's problems and the adjustment
issue, he might have gone far to save himself considerable flak
in the trade-policy area, and save the “liberal trade" cause
considerable risk from the danger of protectionist measures --
for example, the escape-clause reform proposed in $.1860 and
5.1863.

The reform proposed in these bills has various shortcomings,
including the involvement of government in devising an industry~
adjustment plan before there is even a finding of serious injury
warrafiting any form of government assistance. Moreover, incorpora~
tion of an industry-adjustment plan into a proposal for government
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assistance submitted to the President 1a“optiona1 to the petition-
ing industry. An adjustment strategy should be obligatory, and
ihgoinétial responsibility should be that of the industry and its
abor force.

Also objectionable is the proposal in these bills that, if
an adjustment plan accompanies tranamission of the ITC's injury
finding to the White House, the President must provide import )
relief at least substantially o?uivalont to the import restriction
proposed by the Commission. Failure of the President to provide
such relief would mandate submission of the case to Congress for
ultimate decision. Under existing law, Congress can overrule the
President's rejection of import restriction in escape-clause cases
by giving effect to ITC remedies and/or devising other ways to
help the particular industry. But, unlike the proposed reform,
Congressional review and possible action would not result from
the programmed routing of the particular 201 case to politics-
dominated resolution by Congress if the President deems import
relief detrimental to the national interest.

Overall, the proposed reform of the escape clause in these
bills may properly be likened to a "can of worms", or a Pandora's
box -- in any event, something arduously to be avoided.

$.2099, on the other hand, has considerable merit for reform

of the import-relief provisions of the trade legislation. Its
recognition of the importance of extensive Presidential discretion
(that is, freedom for the President to consider the totality of the
national interest) is most commendable, as is its requirement of
an industry-adjustment plan (including conmitments by industry,
labor and federal, state and local governments) as an adjunct of
any government import control that may be decided. There are,
however, at least two faults with this bill: (1) notwithstanding
the required adjustment strategy, the bill would permit up to 13
ears of import relief, including possible extensions of the initial
mport restriction and the possibility of more relief pursuant to
a second petition: and (2) the adjustment strategy does not ex-~
plicitly require reassessment of all statutes and regulations
materially, affecting the industry's adjustment capability, to
determine if there are any inequities that need correcting.

@)




