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TAXPAYERS’ BILL OF RIGHTS

FRIDAY, APRIL 10, 1987

U.S. SENATE,
SUBCOMMITTEE ON PRIVATE RETIREMENT PLANS
AND IRS OvERsiGHT, COMMITTEE ON FINANCE,
Washington, DC.

The committee was convened, pursuant to notice, at 9:05 a.m. in
Room SD-215, Dirksen Senate Office Building, the Honorable
David Pryor (chairman) presiding.

Present: Senators Pryor and Armstrong.

[The press release announcing the hearing, the prepared state-
ment of Senator Pryor and a background paper by the Joint Com-
mittee on Taxation follow:] '

[Press Release No. H-32)

FINANCE SUBCOMMITTEE ON IRS OVERSIGHT ANNOUNCES HEARING ON TAXPAYERS'
BiLL oF RIGHTS

WasHINGTON, DC.—Senator David Pryor (D., Arkansas), Chairman of the Subcom-
mittee on Private Retirement Plans and Oversight of the Internal Revenue Service,
announced today that the Subcommittee will hold a hearing on April 10, 1987 on
proposed legislation providing a taxpayers’ bill of rights.

“The April 15 tax deadline is approaching and millions of Americans are sitting
down to fill out their tax returns,”

“There is no reason why honest people should have to do this with fear in their
hearts, but they do because of IRS policies that harass and intimidate taxpayers and
ignore basic individual rights,” he said. “For this reason it is time to move forward
with a Taxpayers’ Bill of Rights that will protect taxpayers from heavy-handed
abuse and bureaucratic incompetence.”

“Once my subcommittee on IRS oversight reports out this bill, I hope the full Con-
gress will move quickly to take it up for consideration,” Pryor said.

The hearing will begin at 9:00 a.m. on Friday, April 10, 1987 in room SD-215 of
the Dirksen Senate Office Building.
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STATEMENT OF SENATOR DAVID PRYOR
CHAIRMAN OF THE FINANCE SUBCOMMITTEE ON PRIVATE

RETIREMENT PLANS AND OVERSIGHT OF THE INTERNAL REVENUE SERVICE

As everyone in this country is painfully aware, Wednesday
is April 15th, the deadline for filing federal income tax
returns, This means that in many households around the country,
this weekend will be spent filling out 1040 forms,

For most taxpayers, filing an income tax return and
receiving a refund is their only experience with the Internal
Revenue Service. For some, however, it is only the beginning.
Qur goal in introducing the Taxpayers' Bill Rights is to ensure
that those taxpayers who, for whatever reason, become entangled

with the IRS are still afforded their basic due process rights.

Let me stress at this time that I did not call this hearing
to "bash" the IRS, I believe that Commissioner Lawrence Gibbs is
sincerely concerned about taxpayer relations. In the short time
that he has been commissioner, he has repeatedly spoken about
what he wants to do to improve taxpayer services and to encourage

professionalism within the IRS., I hope that his good work proves
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to be successful, and that we will once again see an IRS that the

citizens of this country respect and not fear.

Last year, Congress overhauled the Nation's tax laws, The
taxpayers of this country heard a great deal about simplification
and reform. However, as the public backlash from the controversy
over the W-4 form demonstrates, most taxpayers measure
simplification and reform not by the various changes made to a
1,500 page volume of the Internal Revenue Code., These are
judged, rather, by the quality and clarity of the forms they must
fill out, by the professionalism and courtesy of IRS employees,
and by the evenhandedness of the government's administration of

the collection process.

Since we introduced the Taxpayers' Bill of Rights, I have
received hundreds of letters from throughout the country. Some
of these letters are from people who have fought with the IRS
over a tax deficiency. Others write to tell me that they just
plain do not like to pay taxes, Surprisingly, though, most of
the letters were from people like you and me who basically .
believe that paying taxes is the price we pay for a civilized
society. But they were writing to me because they had experienced
harsh treatment from the IRS. Some were writing because they hed

encountered an uncooperative or trude IRS employee, or had spent
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months convincing the IRS that they had made a mistake., Often,
they were afraid that the IRS might seize everything they owned.
And some wrote because the IRS had unnecessarily and undeservedly
put them out of business or had ruined them financially for life.

Today we are going to hear from some 0} thesé taxpayers, In
addition, we are going to discuss with some tax practitioners
about what can be done to improve IRS audit and collection

procedures.

What 1 have learned so far about IRS practices leads me to
believe that these days the IRS, whether purposefully or not,
suffers from a bully mentality. Like a bully, the IRS relies on
intimidation and arm twisting to strike fear in the hearts of
those it bullies, Some employees within the IRS seem to use
these intimidation tactics, not only to secure payment from
delinquent taxpayers, but to strike fear in the hearts of all
taxpayers. And they do this in the name of compliance, It is my
guess that compliance could be improved not by continuing to
browbeat taxpayers, but by reestablishing respect for the IRS in

the manner in which it performs a difficult and unpopular task.

We must keep in mind during this hearving that collecting

~

taxes is essential i{ a government is to perform its basic



responsibilities, I am not talking now about routine
collections, but instead about the scare tactics of a powerful
and intimidating arm of the government., I am talking about
seizure, We must keep in mind the dangers of giving any agency
the unchecked force that can literally destroy citizens in this
country. These are individual taxpayers., They have rights that
must be protected. And that is what we are here to do this

morning.
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DESCRIPTION OF S. 604 AND S. 579
(TAXPAYERS’ BILL OF RIGHTS ACT)

ScCHEDULED FOR A HEARING

BEFORE THE

SUBCOMMITTEE ON PRIVATE RETIREMENT PLANS
AND OVERSIGHT OF THE
INTERNAL REVENUE SERVICE

OF THE

SENATE COMMITTEE ON FINANCE
ON APRIL 10, 1987

PREPARED BY THE STAFF

OF THE

JOINT COMMITTEE ON TAXATION

INTRODUCTION

The Senate Finance Subcommittee on Private Retirement Plans
and Oversight of the Internal Revenue Service has scheduled a
public hearing on April 10, 1987, on two bills generally relating to
the rights of taxpayers in dealing with the Internal Revenue Serv-
ice (IRS). The bills are S. 604, The Omnibus Taxpayers' Bill of
Rights Act (introduced by Senators Pryor, Grassley, and Reid), and
S. 579, The Taxpayers’ Bill of Rights Act (introduced by Senators
Reid, Nickles, and Breaux).

This pamphlet,! prepared in connection with the hearing, con-
tains four parts. The first part is a summary of the bills. The
second part provides background information on IRS operations.
The third part provides a more detailed description of the provi-
sions of both bills, including effective dates. (Because a number of
the provisions of both bills are identical, the description is orga-
nized topically, rather than by bill; the description notes which bill
includes which particular provision.) The fourth part includes a
brief discussion and analysis of the issues raised by the bilis.

! This pamphlet may be cited aa follows: Joint Committee on Taxation, Description of S 604
and 8. 579 (Taxpayers’ Bill of Rights Act/(JCS-9-87), April 9, 1987,



1. SUMMARY

Both S. 604 and S. 579 would: (1) require the IRS to develop and
distribute to taxpayers a statement of the rights and obligations of
both the taxpayer and the IRS; (2) establish an Office of Inspector
General at the Treasury; (3) specify rules and procedures involving
taxpayer interviews; (4) require additional General Accounting
Office (GAO) oversight of the administration of the internal reve-
nue laws; (5) prohibit consideration of revenue raised in the evalua-
tion of IRS personnel; (6) prohibit tax-related investigations into
the beliefs or associations of any individuals or organizations; (7)
liberalize levy and seizure procedures; (8) provide for greater ad-
ministrative and judicial review of jeopardy levies and assessments;
(9) authorize (and in certain instances, mandate) that the IRS enter
into installment payment agreements with taxpayers; (10) impose
limits on class audits based upon a taxpayer’s trade, business, or
profession; and (11) shift the burden of proof to the Government in
all administrative and judicial tax proceedings.

S. 579 would, in addition, allow taxpayers to sue IRS employees
for civil rights violations.

S. 604 would make five additional changes to the administration
of the internal revenue laws. The bill would: (1) provide that any
deficiency in tax, interest, and penalties that results from incorrect
written advice given to taxpayers by the IRS may not be collected;
(2) authorize the Taxpayer Ombudsman to issue ‘‘taxpayer assist-
ance orders’” to assist taxpayers who request help; (3) permit tax-
payers to appeal liens administratively; (4) preclude IRS levies
where the expenses of levy exceed the value of the property levied
or the liability to be satisfied; and (5) apply the Regulatory Flexibil-
ity Act to the IRS.

)
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II. BACKGROUND

Oversight of IRS operations

The IRS, which is a part of the Department of the Treasury, fre-
quently is the subject of studies to improve its operation. These
studies may be initiated by the Secretary of the Treasury, GAO, or
a Congressional committee with jurisdiction over IRS funding or
administration.

The IRS maintains its own internal audit program, which re-
views the processing of returns, the collection of tax revenues, and
the enforcement of tax laws. The IRS also maintains an investiga-
tions program, which performs background investigations on its
employees.

IRS taxpayer services

The IRS conducts a yearround tax information program
throughout the country. Assistance ranges from interpreting tech-
nical provisions of the tax law and assisting taxpayers in preparing
their returns to answering questions on tax account status and fur-
nishing forms requested by taxpayers.

Taxpayer assistance is provided by three principal methods: (1)
telephone assistance; (2) assistance to taxpayers who walk into an
IRS office; and (3) taxpayer information and education programs,
including programs directed at special groups.

The IRS has established a taxpayer complaint handling system,
known as the Problem Resolution Program (PRP), in each of its of-
fices. Under this program, there is a Problem Resolution Officer in
each office. PRP was established to handle taxpayers’ problems and
complaints that may not have been promptly or adequately re-
solved through normal administrative procedures, as well as to
handle those problems which taxpayers believe have not received
appropriate attention. In addition, PRP is responsible for determin-
ing the underlying causes of problems encountered so that correc-
tive action can be taken to prevent their recurrence.

The IRS has also established the office of Taxpayer Ombudsman.
The Ombudsman works under the direct supervision of the Deputy
Commissioner of Internal Revenue. The responsibilities of the Om-
budsman include the administration of PRF and the representation
of taxpayers’ interests and concerns within the IRS decision-
making process. Thus, the Ombudsman is charged with reviewing
IRS policies and procedures for possible adverse effects on taxpay-
ers; proposing ideas on tax administration that will benefit taxpay-
ers; and representing taxpayers’ views in the design of tax forms
and instructions.

4)
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Tax liens

Understatement of income, estate, gift, or certain excise tax li-
ability on a tax return (or failure to file a tax return) gives rise to
a deficiency. The deficiency is, in the simplest case, the excess of
tax due over the tax shown by the taxpayer on the tax return (sec.
6211(a)). If the IRS determines that a deficiency exists (which it
generally does only after completion of the audit process), the tax-
payer is mailed a notice of a deficiency (by certified or registered
mail) at the taxpayer’s last known address (sec. 6212). This notice
generally includes information on the taxpayer’s administrative
and judicial appeal rights. Within 90 days (150 days if the taxpayer
is outside the United States) after the notice of deficiency is
mailed, the taxpayer may ﬁctition the Tax Court for a redetermi-
nation of the deficiency without prepaying the tax.

The IRS generally may not assess the deficiency and proceed
with collection untif' the period for petitioning the Tax Court ex-
pires or, if a petition is filed, until the decision of the Tax Court
becomes final (i.e., appeals, if any, are exhausted).? On the other
hand, some assessments (such as termination assessments and jeop-
ardy assessments authorized under secs. 6851 and 6861) can be
made sooner when the taxpayer’s actions seem to endanger the
ability of the IRS to collect the taxes due. The Code explicitly pro-
vides that the taxpayer may obtain rapid review (both administra-
tively and judicially) of these actions (sec. 7429).

Af{er the tax has been assessed, the IRS must give the taxpayer,
within 60 days, a notice stating the amount of the unpaid tax and
demanding payment (sec. 6303). This notice is left at the dwelling
or usual place of business of the taxpayer or mailed to the taxpay-
er’s last known address.

If, more than 10 days after payment has been demanded, the tax-
payer has failed to pay, then the amount owed becomes a lien in
favor of the United States on all property and rights to property,
whether real or personal, belonging to the taxpayer (sec. 6321).
Unless removed or released, the lien continues until the tax has
been paid or until the lien becomes unenforceable by reason of
lapse of time (sec. 6322).3

resent law contains specific rules concerning lien priorities and
the recordation of liens. There are no administrative procedures for
appealing the imposition of a Federal tax lien. (However, there are
several opportunities for appeal prior to demand for payment.)

Seizure of property for the collection of taxes

If a person fails to pay a tax within ten days after notice and
demand for payment, the IRS may collect the tax by seizure and
sale of the taxpayer’s property (levy) (sec. 6331(a) and Treas. Reg.
sec. 301.6331-1(a)). If the IRS finds that the collection of tax is in
jeopardy, the IRS may collect the tax by levy without waiting the

? The Tax Court is not the only judicial forum in which the taxpayer can contest his or her
tax liability The taxpayer alsu may contest the liability by paying the tax in full and filing a
claim for refund. If the claim is denied, the taxpayer may Fxle a suit for refund in the appropri-
ate Federal district court or the Claims Court. Liability for taxes other than income, estate, gift,
and certain excise taxes can be litigated only by refund suits.

? in general, the statute of limitations with respect to the collection of tax runs for six years
after the assessment of the tax (Code sec. 6502).
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usual ten-day period. The IRS is not required to cbtain a court
order before making a levy.

Property subject to levy includes any property or rights to prop-
erty, whether real or personal, whether tangible or intangible, be-
longing to the taxpayer, subject to specific statutory exemp‘ions.
Generally, levy may be made only after the individual has been no-
tified in writing of the intent to levy (sec. 6331(d)). This notice must
be given in person, left at the dwelling or usual place of business of
the individual, or mailed (by certified or registered mail) to the in-
dividual’s last known address, no less than ten days before the day
of levy. The notice requirement, however, does not apply if there
has been a finding that the collection of the tax is in jeopardy.

The IRS may instruct the taxpayer’s employer to pay to the IRS
a portion of the taxpayer's wages. This type of levy on wages is
continuous from the time of the levy until the liability out of which
the levy arose is satisfied or becomes unenforceable due to lapse of
time.

In addition to the employer of the taxpayer, other parties hold-
ing the taxpayer’s property may be forced to turn it over to the
IRS pursuant to a levy. In general, any person in possession of (or
obligated with respect to)} property or rights to property upon
which levy has been made must surrender it upon demand (sec.
6332(a)). Any person who fails to surrender property upon demand
becomes personally liable in an amount equa! to the lesser of the
value of the property or the amount of the tax liability with re-
spect to which the levy was made, plus costs and interest from the
date of the levy (sec. 6332(c)). In addition, that person is subject to a
penalty equal to 59 percent of the amount for which there is per-
sonal liability.* A person (other than the taxpayer) who surrenders
lthe property at the Government’s demand is discharged from liabil-
ity to the taxpayer (sec. 6332(d)).

Exemptions from levy

Present law® exempts the following from levy:

(1) wearing apparel and school books;

(2) fuel, provisions, furniture, personal household effects,
livestock, and poultry, not exceeding $1,500 in value;

(3) books and tools necessary for the trade, business, or pro-
feslsion of the taxpayer, not exceeding $1,000 in aggregate
value;

(4) unemployment benefits;

(5) undelivered mail;

(6) certain annuity, pension, and military service disability
payvments;¢

(7) amounts payable under workers' compensation laws;

4 This penalty is not applicable if a bona fide dispute exists concerning the amount of the
property to be surrendered pursuant to a levy or concern.ng the legal effectiveness of the levy
(Treas Reg sec. 301 6332-1(d)). .

* Code sec 6334 and Treas Reg secs 301 63341 and 301 63342,

¢ That is, annuily or pension payments under the Railroad Retirement Act, benefits under the
Railroad Unemployment Insurance Act, speciel pension payments received by a person whose
name has been entered on the Army, Navy, Air Force, and Coast Guard Medal of Honor Roll,
and annuities based on retired or retainer pay under Chapter 73 of title 10 of the US Code.
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(8) so much of the wages, salary, or other income of the tax-
payer as is necessary to comply with a prior judgment of a
court of competent jurisdiction for support of the taxpayer’s
minor children; and

(9) a minimum amount of wages, salary, and other income
(in )general, $75 per week plus $25 per week for each depend-
cnt).

II1. DESCRIPTION OF THE PROVISIONS OF S. 604 AND S. 579

1. Disclosure of rights and obligations of taxpayers (S. 604 and S.
579)

The bills would require the Treasury Department to prepare a
statement of the rights and obligations of taxpayers, which would
have to be distributed along with any other forms sent by the IRS
to taxpayers. This statement must include a simple, nontechnical
description of: (1) the rights and obligations of both the taxpayer
and the IRS during an audit; (2) the procedures by which a taxpay-
er may appeal any adverse decisions of the IRS; (3) the procedures
for pursuing refund claims and filing taxpayer complaints; and (4)
the procedures that the IRS may use in enforcing the internal rev-
enue laws.

The Treasury statement must be prepared not later than 180
days after the date of enactment. Drafts of the statement must also
be distributed to the tax-writing committees of the Congress, and
the statement may not be distributed to the public until 90 days
after it has been provided to the tax-writing committees.

2. Office of Inspector General (S, 604 and S. 579)

The bills would create an Office of Inspector General in the De-
partment of the Treasury and would transfer to this Inspector Gen-
eral certain internal audit authority currently held by various
other offices in the Treasury. This provision would be effective on
the date of enactment.

The bills also provide that the Inspector General could not
review certain activities. These activities would be the development
and exercise of monetary, fiscal, and tax policy and the exercise of
legal judgment in the investigation and litigation of cases (other
than with regard to efficiency and conformance with Department
of the Treasury pu.icy).

3. Procedures involving interviews of taxpayers (S. 604 and S. 579)

The bills would specify several! procedural rights of taxpayers
who are interviewed by the IRS in connection with the assessment
of a deficiency. (Presumably this would include audits, appeals con-
ferences, and related activities.)

First, a taxpayer would be permitted to request that an interview
in connection with the assessment of a deficiency be held at a time
and place reasonable to both the taxpayer and the IRS employee.
Second, the taxpayer would be allowed to make a recording of the
interview at his or her own expense. If the IRS employee wishes to
make a recording of the interview, he or she must so inform the
taxpayer prior to the recording and offer a transcript of this re-
cording to the taxpayer (so long as the taxpayer pays the cost of
reproduction). Third, prior to any interview, the IRS employee

. ®)
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would have to inform the taxpayer: (1) that the taxpayer has a
right to remain silent; (2) that any statement the taxpayer makes
may be used against him; and (3) that the taxpayer has a right to
the presence of an attorney, certified public accountant (CPA), en-
rolled agent, or enrolled actuary. The taxpayer may waive these
rights. In addition, if the taxpayer indicates at any time during the
interview that he or she wishes to consult an attorney, CPA, en-
rolled agent, or enrolled actuary, the interview must be discontin-
uedtzei(tl that point and no further questioning of the taxpayer is per-
mitted.

Further, the bills provide that the IRS would be required to deal
directly with the person (such as an attorney or accountant) hold-
ing a written power of attorney from the taxpayer. Upon notice to
the taxpayer that the holder is responsible for unreasonable dela
or hindrance of IRS investigations, the IRS may cease dealing wit
the holder and then deal with the taxpayer.

These provisions would be effective on the date of enactment.

4. General Accounting Office oversight of the administration of
the internal revenue laws (S. 604 and S. 579)

The bills would mandate two types of oversight of the IRS by
GAO. First, the bills would give authority to GAO to conduct any
special audit or investigation requested by any committee or
Member of Congress. Second, the bills would direct the GAO to pre-
pare an annual report on the administration of the internal reve-
nue laws, covering nine specified areas.

The bills also would amend the present-law provision (sec.
6103(iX7)) that permits the Joint Committee on Taxation, by a two-
thirds vote, to disapprove the use of confidential tax return infor-
mation in an audit by GAQO. The bills would provide that the Joint
Committee could only recommend disapproval of the use of confi-
dential tax return information to the Congress. The bills would re-
quire that the Congress then pass, within 30 days of the recommen-
dation by the Joint Committee, a joint resolution denying GAO
access to confidential tax return information. If this resolution is
not passed, GAO would be able to obtain access to confidential tax
return information.

These provisions would be effective on the date of enactment.

5. Basis for evaluation of IRS employees (S. 604 and S. 579)

The bills would mandate that the evaluation of all IRS personnel
by their superiors must not be based in any way on the amounts
collected by the IRS as a result of their audit or investigative work.
This provision would be effective on date of enactment.

6. Authorizing, requiring, or conducting certain investigations (S.
604 and S. 579)

The bills would provide that Federal employees (including IRS
employees) could not authorize, require, or conduct tax-related in-
vestigations into or surveillance of the beliefs or associations of any
individual or organization; neither could they maintain records de-
rived from such investigations. An exception to this prohibition
would be made for organized crime activities. Violators of this pro-
hibition would be subject to fines of not more than $10,000, or im-
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!
prisonment of not more than two years, or both. Violators also
would be liable for damages to the individual or organization inves-
tigated. This provision would generally be effective on the date of
enactment.

7. Levy and seizure (S. 604 and S. 579)

The bills would make several changes to the levy and seizure
procedures. These changes would generally be effective for levies
made on or after the date of enactment.

First, the bills would increase from 10 days to 30 days the time

<""which must elapse after notice and demand before the IRS could
levy on a taxpayer’s property. Second, when notice of levy is made,
the IRS would i‘;e required to provide information to the taxpayer
regarding applicable Internal Revenue Code citations and the pro-
cedures applicable to the levy, as well as the administrative ap-
peals available to the taxpayer. The bills also would increase the
amount of property exempt from levy, allow for changes in the
effect of levy pursuant to an agreement between the IRS and tax-
. payer, and make other changes in the levy procedures.

8. Review of jeopardy levy and assessment (S. 604 and S. 579)

The bills would make the administrative and judicial review pro-
cedures that apply under present law to jeopardy assessments also
applicable to levies. The bills would also expand administrative re-
determination and judicial review of these actions. These provi-
sions would be effective on the date of enactment.

9. Installment payments of tax liability (S. 604 and S. 579)

The bills would authorize the IRS to enter into written agree-

- ments with taxpayers to satisfy their tax liability by installment

payments if the IRS determines that the agreement would facili-

tate payment. The bills would require the IRS to make a written

offer to enter into an installment payment agreement with taxpay-

ers whose tax liability does not exceed $20,000 and who have not

_ been delinquent under any other installment payment of tax agree-

ment in the recent past. Interest would be charged at the statutory
rate on all installment payments.

The bills also provide that these installment payment agree-
ments would be binding, unless the taxpayer provided inaccurate
or incomplete information or if the taxpayer’s financial conditions
change. This provision would be effective on the date of enactment.

10. Limitation on class audits (S. 604 and S. 579)

The bills would permit the IRS to audit taxpayers identified with
respect to a particular trade, business, or profession only if certain
requirements were met. These requirements are that the IRS must:
(1) provide written notice to each member of the audit group as to
the item or items of such taxpayers’ returns which the group has
in common; (2) state the reasons why the IRS claims the returns to
be incorrect; and (3) provide an opportunity to file an amended
return or to contest the IRS claim either singly or through a group
spokesman. If the taxpayer filed an amended return, no interest or
penalties would be permitted to be imposed, notwithstanding any
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other provision of law. This provision would be effective for audits
commenced on or after the date of enactment.

11. Burden of proof in administrative and judicial proceedings (S.
604 and S. 579)

The bills would provide that, notwithstanding any other provi-

- sion of law, the burden of proof on all issues is on the IRS. This

would apply to all administrative and judicial proceedings between
the IRS and a taxpayer. However, in the event the taxpayer is the
sole possessor of evidence that would not otherwise be available to
the IRS, the taxpayer may be required to present the minimum
amount of information necessary to support his or her position.
This provision would apply with respect to proceedings commenced
on or after the date of enactment.

12. Written advice of IRS employees (S. 604)

Under this bill, any deficiency in tax, interest, or penalty assert-
ed against a taxpayer must be abated if it is attributable to written
advice given by an IRS employee in response to a specific request
of a taxpayer, unless the taxga{er faileso to provide full and accu-
rate information. Also, the bill would require IRS employees to
inform every taxpayer to whom they give oral advice that the IRS
is not bound by oral advice. This provision would be effective on
the date of enactment.

13. Taxpayer assistance orders (S. 604)

The bill would grant authority to the Office of Ombudsman to
issue tax(fayer assistance orders, upon the request of a taxpayer.
These orders would require the IRS to take action (or cease action)
to assist taxpayers.

The Ombudsman could issue a taxpayer assistance order if the
taxpayer is suffering (or is about to suffer) unusual, unnecessary,
or irreparable loss due to the administration of the internal reve-
nue laws, due to the failure of IRS employees to carry out anE\; pro-
vision of law, or due to a violation of any provision of law by an
IRS employee. The Ombudsman could require the IRS to take spe-
cific actions, such as to release a levy on property or to cease any
current or future action in the collection process. This provision
would be effective on the date of enactment. :

14. Administrative appeal of liens (S. 602)

The bill would provide for administrative appeals of liens on tax-
payers’ property or rights to property. The IRS would be required
to issue regulations implementing this provision within 180 days of
the date of enactment.

15. Minimum sales price (S. 604)

The bill is intended to preclude the IRS from levying on property
if the expenses of the levy are greater than the value of either the
property or the tax liability.? This provision would be effective on
the date of enactment.

? A technical correction to the language of the bill as introduced may be necessary to effectu-
ate this intent.
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16. égf)licalion of the Regulatory Flexibility Act to the IRS (S.

The bill would apply the Regulatory Flexibility Act to all rules
and regulations prescribed by the Treasury Department (including
the IRS). ('Ifhe Regulatory Flexibility Act requires that all rules
and ;e%t}ill.atmns must be z;galyzeid for their impact on small busi-
ness. is provision would apply to any rule or regulation :
scribed after the date of enactmen);. Y & pre

17. g'iiv;)l action for deprivation of rights by IRS employees (S.

The bill would create a Federal cause of action under which any
person cpuld sue any officer or employee of the IRS who in his or
her official capacity deprives that person of rights under the Con-
stitution or laws of the United States. This provision would apply
to actions arising on or after the date of enactment.

IV. ISSUES AND ANALYSIS

The proposals in S. 604 and S. 579 present a variety of issues,
which can generally be grouped into three categories. The first cat-
sgory includes proposals to protect taxpayers by providing them
with increased information. The second category involves the tax
collection process. The third category involves reforms of the lien
and the levy process. There is considerable overlap among these

categories.

Taxpayer protection

The first category involves taxpayer protection. One goal of these
provisions appears to be to increase the information available to
the taxpayer in his or her dealings with the IRS. Several provisions
of one or both bills fall into this category: disclosure of rights and
obligations of taxpayers; procedures invo ving taxpayer interviews;
authorizing, requiring, or conducting certain investigations; limita-
tion on class audits; and written advice of IRS employees.

The first two provisions in this category address concerns that
ordinary taxpayers may not sufficiently understand their procedur-
al rights in the tax collection process to protect their interests. One
issue is the extent to which information the IRS currently provides
to taxpayers meets the goals of this provision.

Another proposal precludes any tax-related investigation by the
Federal Government (including the IRS) into the beliefs or associa-
tions of individuals or organizations. One issue is whether anj' of
the investigations that would be prohibited by the bills could be
useful in enforcing the internal revenue laws. Another issue is
whether the exception to this prohibition relating to organized
crime activities is clearly defined and administratively feasible.
Also, it is possible that the organized crime exception is too
narrow. It may not be clear, for example, whether the IRS would
be prohibited under this provision from investigating drug-dealing
organizations.

Another provision would limit the use of class audits. One issue
is whether some of these audits may be necessary to determine tax-
payer’s proper tax liabilities. If they are necessary, this provision
could impede the collection of revenues. Another issue is whether
taxpayers involved in these audits should receive preferential
treatment (such as, for example, the prohibition of the imposition
of interest and penalties on these taxpayers in certain_ circum-
stances) over other taxpayers involved in other types of audits.

The final proposal in this category, concerning written advice of
IRS employees, provides that the party that provides written
advice (i.e., the IRS and not the taxpayer) should bear the responsi-
bility for any misadvice given. The IRS currently provides adminis-
tratively that taxpayers may rely on the written advice iven by
the IRS in a private letter ruling. The provision in the bills would

(13)
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codify this administrative rule. One issue is whether this provision
of the bills would have any further affect on current practice.

Tax collection and administration process

The second category of proposals involves the tax collection and
administration process, most speciﬁcalli in the area of investiga-
tions. Several provisions in one or both bills fall into this category.
They are: Office of the Inspector General; GAO oversight of the ad-
ministration of the internal revenue laws; basis of evaluation of
IRS employees; installment payments of tax liability; shifting the
burden of proof in administrative and judicial proceedings; taxpay-
er assistance orders; application of the Regulatory Flexibility Act
to the IRS; and civil action for deprivation of rights by IRS employ-

ees.

The first two areas in this category would establish additional
oversight mechanisms, which may be more efficient or responsive
to Congressional inquiries. One issue is whether the establishment
of these new investigatory requirements would promote greater ef-
ficiency in IRS operations without undue cost or complexity.

Other pro&als attempt to establish control over potentially
overzealous employees. It is argued that collection of money b
the IRS without regard for the rights of taxpayers may erode confi-
dence in the tax system and cause taxpayer dissatisfaction and
chronic noncompliance. One issue presented by the employee eval-
uation proposal is whether IRS employees perceive that large col-
lections have greater positive effects on their careers than any neg-
ative effects resulting from violations of taxi)ayers’ rights.

An issue raised by the imposition of civil liability on individual
IRS employees is whether doing so could have a chilling effect on
the lawful performance of their duties, could subject them to har-
assment lawsuits, or could harm IRS employee recruitment.

Cne provision authorizes (and in certain instances, mandates)
that the IRS enter into installment payment agreements with tax-
payers. One issue is the effect of this provision on Federal reve-
nues. Although the bills require that taxpayers pay interest on
these installment payments, the provision might nonetheless de-
crease Federal revenues due to increased collection difficulties.

The mandatory installment payment provision raises several
other issues. One is the effect of this provision on taxpayers' per-
ceptions of the fairness of the income tax laws. For example, re-
quiring the IRS to enter into installment payment agreements with
taxpayers who negligently or fraudulently understate their income
could negatively affect taxpgyers’ perceptions of the fairness of this
prov:sion. Another factor affecting taxpayers’ perceptions could be
the types of taxpayers most likely to be eligible for the mandatory
installment payment provision. Most taxpayers earn wages, from
which income taxes are withheld by their employers. Generally,
income tax withholding from wages closely approximates (or ex-
ceeds) ultimate income tax liability. Consequently, a comparatively
small portion of wage earners owe taxes when they file their re-
turns. A much higher proportion of taxpayers making estimated
tax payments owe taxes when they file their tax returns. Thus,
taxpayers with substantial amounts of non-wage income would be
much more likely to be eligible to utilize this provision than tax-
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payers with mostly wage income. This could affect taxpayers’ per-
ceptions of the fairness of this provision.

Another provision would shift the burden of proof on all issues to
the Government in all administrative and judicial proceedings be-
tween the IRS and the taxpayer, thereby completely reversing the .
present relative position of the parties in tax cases. One issue is the
effect this change in the burden of proof would have in altering the
nature or increasing the complexity of administrative and judicial
proceedings. Another issue is the effect gf this provision on Federal
revenues. For example, this provision could decrease Federal reve-
nues if it impaired the ability of the IRS to deal with taxpayers
who take positions that may not be supported by the law.

Another provision would apply the Regulatory Flexibility Act to
the IRS. This provision would require analysis of all IRS rules and
regulations as to their possible impact on small business. One issue
is the extent to which the interests of taxpayers such as small busi-
nesses may already be adequately safeguarded in the rulemaking
process. Another issue is the extent to which this might impede the
process of issuing guidance to taxpayers. Another issue is whether
it is appropriate to consider the impact of a regulation upon only
one category of taxpayers.

The provision relating to taxpayer assistance orders would estab-
lish a system for relief in individual cases, to be ordered by the
Office of the Taxpayer Ombudsman. One issue is the extent to
which current remedies and programs, such as the Problems Reso-
lution Program, already fill this need.

Tax lien and levy process

The third category involves reforms of the tax lien and levy proc-
ess. These provisions generally add to the notice, appeal, and ex-
emption rights of taxpayers. The provisions falling in this category
are levy and seizure, administrative appeal of liens, minimum sales
price, and review of jeopardy levy and assessment. One issue is
whether the benefits to taxpayers of these provisions outweigh the
added administrative burden they entail. A further issue is wheth-
er these provisions could impede the collection of revenues. A
further issue is the extent to which permitting administrative ap-
peals of liens may duplicate any already existing appeals rights of
taxpayers.
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Senator PrYoR. The committee will come to order. We would like
to welcome this morning our witnesses to this hearing, and I have
a very short statement. Then, I will call on Senator Reid and Con-

essman Tallon. I have indications that other members of the

nate Finance Committee will be coming in this morning to make
statements and perhaps ask some questions.

Because of flight schedules out, we are going to give, let’s say,
some preference to those members of the committee—especially the
members of the Senate and the House—who desire to make a state-
ment and then stay for as long as possible. '

After the members of the Senate and the House have finished
their statements, then I will invite them to participate with us as a
panel, as members of this committee. I have been authorized to do
that, and we do welcome them this morning.

As everyone in America is painfully aware, Wednesday, April 15
is the deadline for filing Federal income tax returns. This means
that mani' American households around the country this weekend
will be filling out 1040 forms.

For most taxpag'ers in our country, filing an income tax return,
paying taxes, and/or receiving a refund is their orly experience
with the Internal Revenue Service. For some, however, it is only
the beginning. Our goal in introducing the Taxgayers’ Bill of
Rights is to ensure that those taxpayers who, for whatever reason,
become entangied or find themselves in a dispute with the IRS are
still afforded their basic due process rights. That is what the Tax-
pa{:rs’ Bill of Rights is all about.

t me stress this morning that I did not call this hearing to
“bash” the Internal Revenue Service. In fact, I strongly believe
that our new Commissioner, Lawrence Gibbs, is sincerely con-
cerned about taxpayer relations. In the short time that he has been
our Commissioner, he has repeatedly spoken about what he wants
to do to improve taxpayer services and to encourage professional-
ism within the IRS.

I hope that his good work and intentions will be successful, and
that we will once again see an Internal Revenue Service that the
citizens of this country respect and not fear.

Last year, Congress overhauled the nation’s tax laws. In fact, in
this very room where the Finance Committee sits, we spent literal-
ly hundreds of howrz in that effort. The taxpayers of America
heard a great deal about simplification and reform. However, as
the public backlash from the controversy over the W-4 Form dem-
onstrates, most taxpayers measure simplification and reform not
by the various changes made to the 1,500 page volume of the Inter-
nal Revenue Code. These are judged, rather, by the quality and
clarity of the forms they must fill out, by the professionalism and
courtesy of the IRS employees, and by the evenhandedness of the
Government’s administration in the collection process. Most IRS
employees are, in fact, true professionals. They are committed to
faix}"ness, to the system, and to the taxpayer; and it is not an easy
task.

Since we introduced the Taxglayers’ Bill of Rights, I have re-
ceived hundreds of letters from throughout America. Some of these
letters are from ple who have a disagreement and who have
fought with the IRS over a tax deficiency.
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Others write to tell me they just don’t like to pay taxes, period.
Surprisingly, though, most of the letters are from people like you
and me who basically believe that paying taxes is the price we
must pay for a civilized society.

But many write to me because they have experienced harsh,
rude, and sometimes even brutal treatment from the IRS. Some are
writing becaus?® they had encountered an uncooperative or rude
IRS employee, or had spent months convincing the IRS that they
had made a mistake; and often, they were afraid that the IRS
might seize everything they owned. And some wrote claiming the
IRS had unnecessarily and undeservedly put them out of business
or had ruined them financially for life. Today, we are going to hear
from some of those taxpayers. In addition, we are going to discuss
with some tax practitioners about what can be done to improve the
IRS audit and collection procedures.

What I have learned so far about IRS practices leads me to be-
lieve that these days the Internal Revenue Service, in many cases,
whether purposely or not, suffers a bully mentality. And like a
bully, the IRS relies on intimidation and arm-twisting to strike fear
in the hearts of those that it bullies. Some employees within the
IRS seem to use these intimidation tactics not only to secure pay-
ment from delinquent taxpayers, but also to strike fear in the
hearts of all taxpayers. And they do this in the name of compli-
ance.

It is my guess that compliance could be improved not by continu-
ing to browbeat taxpayers, but by reestablishing respect for the
IRS in the manner in which it performs a difficult and, let us
admit, unpopular task.

We must keep in mind during this hearing that collecting taxes
is essential if a government is to perform its basic responsibilities. I
am not talking now about routine collections, but instead about the
scare tactics of a powerful and intimidating arm of the United
States Government. I am talking about seizure. [ am talking about
collection. We must keep in mind the dangers of giving any agency
the unchecked force that can literally destroy citizens in this coun-
try.

These are individual taxpayers. They are small business people.
They are people from all walks of life. They have rights that must
be protected, and that is what we are here about this morning.

Our witnesses may note that the Internal Revenue Service will
not, in fact, testify this morning. Rather, they will testify basically
in an answer to this hearing on the morning of April 21, and we
look forward to hearing from the Internal Revenue Service at that
particular hearing.

Our first witness this morning is the Honorable Charles Grass-
ley, United States Senator from the State of Iowa. Senator Grass-
ley, we look forward to your statement. We appreciate your being
here. You have certainly been in the forefront of this effort to pro-
tect and to ensure the rights of the American taxpayer. Senator
Grassley?



TET SRR A

20

STATEMENT OF THE HONORABLE CHARLES GRASSLEY, U.S.
SENATOR FROM THE STATE OF IOWA

Senator GrassLey. Thank you very much, Mr. Chairman, and I
want to thank you for inviting me to testify today on S. 604, the
Pryor-Grassley-Reid Omnibus Taxpayers’ Bill of Rights. As a
former chairman of this oversight subcommittee, I.certainly under-
stand the tremendous responsibilities that you have undertaken,
and I surely want to continue working with you, and I want to
compliment you for your leadership; but as in the past, we are
goting to be working together to bring about real taxpayers’ rights
reform.

Mr. Chairman, the bill before us builds upon past legislation that
I, as well as yourself and Senator Reid, have worked on for a
number of years. We have had some successes in the past; but of
course, there remains much to be done, and this very important
legislation that you have put together and the many facets of it
just speak to the point that much remains to be done. But we will
accomplish much this year, I believe.

Over the years, as a member of Congress and as the chairman of
the IRS Oversight Subcommittee, I have received taxpayers’ com-
plaints regarding IRS abuse and harassment from my own State of
Iowa, as well as from around the country, as I am sure you are
doing right now from Arkansas, as well as from around the coun-
try as well. '

Some of these complaints are undoubtedly not warranted, as tax
collectors have historically been the object of public criticism and
attack. I certainly do not encourage baseless criticism or condone
taxpayers’ resistance or the nonpayment of taxes. However, even
the IRS has recognized the fact that problems exist, and some tax-
payers are abused.

According to the IRS Office of Inspection, the IRS conducted 582
investigations of alleged employee misconduct in 1985. Various
forms of disciplinary action were taken against 221 of these em-
ployees. In addition, at least 84 of the employees were convicted for
crimes relating to their IRS employment. These statistics were re-
leased in hearings which I chaired in the subcommittee last year
on the subject of taxpayers’ abuses.

The main focus of these hearings was on two Federal criminal
tax cases. They are entitled The United States versus Omni Inter-
national Corporation, and the second case was the United States
versus Kilpatrick. Both of these cases involved taxpayer abuse by
the Federal Government.

In particular, the District Court found—and I am speaking of the
District Court—that the Government prosecutors had fabricated
evidence and misled the court in the case against Omni. In the Kil-
patrick case, another court found that the Government had violat-
ed Federal criminal rules, had mistreated witnesses, had misin-
formed a grand jury, and had violated the defendant’s Fifth and
Sixth Amendment rights. So, taxpayer abuse does exist.

And how can you argue with another branch of Government, the
Judiciary Branch, even speaking along these lines as many mem-
bers of Congress have? And because has authorized increased fund-
ing for thousands of additional IRS agents, the potential for in-
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creased abuse, of course, has been multiplied. One of the reasons
for taxpayer abuse is ignorance of the law on the part of IRS tax
collectors.

I know that it sounds incredible that there are some Government
agents out there levying fines, seizing property, and collecting
taxes who are uninformed about the law; but it is unfortunately
true. Now, a perfect example of this problem is contained in a
recent letter sent to my office by an IRS agent from Illinois. In
that letter, the agent criticized the bill we are now considering.
More specifically, this officer couldn’t believe one of the horror sto-
ries cited by you, Mr. Chairman, that involved a requirement that
a 1099 Form be typed with a 10-pitch typewriter. Because the tax-
payer filled out his form with the wrong kind of type, he was—as
you told that story—assessed several thousands of dollars of penal-
ties.

The agent stated in his letter the following, and I quote from
that IRS agent’s letter at this point: “I know of no provision in the
law or regulations stipulating even the typing of any forms, let
alone the specific typewriter.” And I will have the body of the
letter inserted in the record at this point.

Mr. Chairman, according to the instructions of that very 1099
form that you referred to, the taxpayers must “type or print data
entries using a carbon-based black ink ribbon; print must be in 10-
pitch black type.” Now, if the taxpayer doesn’t follow these instruc-
tions, then $50.00 fines are assessed for each failure to comply.

So, Mr. Chairman, we see that there is at least some ignorance
or misunderstanding on the part of the IRS as to what actually is
the law. This can only lead to further taxpayer mistreatment. The
main reason taxpayer abuse has been allowed to exist is because
the Treasury Department is one of the most powerful Government
agencies and, at the same time, one of the least regulated by the
Congress.

Out of all the Cabinet departments, Treasury and Justice are the
only departments without a statutory inspector general that re-
ports directly to the Congress of the United States. Consequently,
Congress is kept in the dark about activities within the Treasury,
including the Internal Revenue Service.

Our legislation will help alleviate this problem by creating a
statutory office of inspector general within the Treasury that will
audit and investigate the department and make reports to Con-
gress. The General Accounting Office strongly supports this modifi-
cation, which will make the department more efficient and ulti-
mately more productive.

Our legislation includes a number of additional provisions such
as increasing the IRS Ombudsman power to prevent the unjust
taking of taxpayers’ property, and that will help protect the rights
of taxpayers while allowing the IRS to do its job effectively and to
collect taxes.

Mr. Chairman, we all know that 1986 was the year of tax reform.
Now, we need to make 1987 the year of taxpayers’ rights reform in
an effort to make this system more fair and acceptable to the citi-
zens of our country. Thank you.



iy

B ¥ RSy?

A e L

22

Senator Pryor. Senator Grassley, thank you. We did adopt a
five-minute rule, I guess; but you were doing so well, I was going to
yield to you all the time you needed. [Laughter.]

Senator Grassley, thank you. And right before you entered the
hearing room this morning, we did announce that all of the partici-
pants from the House and the Senate would be invited momentari-
ly to participate as a panel.

Senator GrassLEY. | thank you for that.

Senator PrYor. We will invite you momentarily. We would like
to present to the committee next the Honorable Harry Reid, the
United States Senator from the State of Nevada. Senator Reid, in
his short tenure in the Senate, has done a great deal of work in
this field, and Senator Reid, we are very proud that you are here
this morning.

[The prepared statement of Senator Grassley and the IRS agent’s
letter follow:]
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STATEMENT BY SENATOR CHARLES E, GRASSLEY ON S. 604, THE

OMNIBUS TAXPAYERS' BILL OF RIGHTS )

Mr. Chairman:

I want to thank you for inviting me to testify today on
S.604, the Pryor-Grassley-Reid Omnibus TaxpayerS' Bill of

Rights.

As a former chairman of this oversight subcommittee, I
certainly understand the tremendous responsibilities you have
undertaken and I hope to continue working with you, as I have

in the past, to bring about real taxpayer rights reform.

Mr. Chairman, the bill before us builds upon past
legislation that I, as well as yourself and Senator Reid have
worked on for a number of years. We've had some successes in

the past, but there remains much to be done.
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Over the years as a Member of Congress, and as a chairman
of the IRS oversight subcommittee, I have received taxpayer
complaints regarding IRS abuse and harassment from my own state
of Iowa, as well as from around the country. Some of these
complaints are, undoubtedly, unwarranted as tax collectors have
historically been the object of public criticism and attack. I
certainly do not encourage baseless criticism or condone

taxpayer resistance or non-payment of taxes.

However, even the IRS has recognized the fact that
problems exist and that some taxpayers are abused. According
to the IRS Office of Inspection, the IRS conducted 582
investigations of alleged employee misconduct in 1985, Various
forms of disciplinary action were taken against 221 employees.
In addition, at least 84 of these employees were convicted for

crimes related to their IRS employment.

These statistics were released in hearings I chaired in
this subcommittee last year on the subject of taxpayer abuses.
The main focus of these hearings was on two federal criminal

tax cases, the United States versus Omni International




P18

- 25

Corporation and United States versus Kilpatrick. Both of these

cases involved taxpayer abuse by the federal government. In
particular, the District Court found that government
prosecutors had fabricated evidence and misled the court in the
case against Omni. 1In the Kilpatrick case, another court found
the government had violated federal criminal rules, had
mistreated witnesses, had misinformed a grand jury and had

violated the defendant's Fifth and Sixth Amendment rights.

So, taxpaye: abuse does exist, and because Congress has
authorized increased funding for thousands of additional IRS

agents, the potential for increased abuse has been multiplied.

One of the reasons for taxpayer abuse is ignorance of the
law on the part of IRS tax collectors. I know it sounds
incredible that there are some government age. ts out there
levying fines, seizing property and collecting taxes, who are

uninformed about the law, but it is unfortunately true.

A perfect example of this problem is cortained in a recent

letter sent to my office by an IRS agent from Illinois. In the
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letter, the agent criticized the bill we are now considering.
More specifically, the officer couldn't believe one of the
"horror stories™ cited by one of my colleagues that involved a
requirement that the 1099 form be typed with a 10 pitch
typewriter. Because the taxpayer filled out his forms with the
wrong kind of type, he was assessed penalties. The agent
stated in his letter the following: "I know of no provision in
the law or regulations stipulating even the typing of any

forms, let alone the specific typewriter... ."

Mr. Chairman, according to the instructions for the 1099
form, a taxpayer must "type or print data entries using a
carbon-based black ink ribbon. Print must be in 10 pitch blacﬁ
type." If the taxpayer doesn't follow these instructions, Eh‘h
50 dollar fines are assessed for each failure to comply. So,
Mr. Chairman, we see that there is at least some ignorance or
misunderstanding on the part of the IRS as to what actually is

the law. This can only lead to further taxpayer mistreatment.,
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Tha major reason taxpayer abuse has been allowed to exist
is because the Treasury Department is one of the most
powerful government agencies, but one of the least regulated by
Congress. Out of all the Cabinet departments, Treasury and
Justice are the only departments without a statutory Inspector
General that reports to Congress. Consequently, Congress is
kept in the dark about accivities within Treasury, including
the IRS. Our legislation will help alleviate this problem by
creating a statutory office of Inspector General within
Treasury that will audit and investigate the department and
make reports to Congress. The Government Accounting Office
strongly supports this modification that will make the

department more effecient and ultimately more productive.

Our legislation includes a number of additional provisions
such as increasing the IRS Ombudsmans' power to prevent the
unjust taking of taxpayer property, that will help protect the
rights of taxpayers while allowing the IRS to do its job

effectively and collect taxes.
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Mr. Chairman, we all know that 1986 was the year of tax

reform. Now, we need to make 1987 the year of taxpayer rights
reform in an effort to make the system more fair and acceptable

to the citizens of this country.



DEPARTMENT OF THE TREASURY
INTERNAL REVEMUE SERVICE
WASHINGTON, D.C. 20224
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The 'lonarahle Charles B, Grasslev
United States Senate
Washington, DC 20510

Dear Senator Grassley:

In response to your questions of the fommissioner at the
Suhcommittee on Private Retirement Plans and IRS Oversight
Hearing on the Taxpayers' Bill of Rimshts, I am enclosing the
requested information concerning the Inspector Generatl, and the
internal IRS audits and investigations.

The enclosed information will he included in the hearing
record.

} With hest wishes, I am

Sincerely,

o Do

ryan Slone
Assistant to the Commissioner
(Legislative Liaison)

Enclosure

74-603 0 - 87 - 2
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INSPECTOR GENERAL AUDIT AND INVESTIGATIVE AUTHORITY

How much direct audit and investigative responsibility does the Inspector General
have over the total Treasury budget and what percentage of the Treasury staff is
subject to his direct audit or investigative authority?

The Inspector General had a direct audit and investigative responsibility in FY 85
over 11% of the Treasury’s total budget ($597.8 million out of $5.4 billion) and over
7% of the Treasury’s staff (8,451 out of 122,236 employees).

INTERNAL INVESTIGATIONS AND AUDITS

How many internal investigations as opposed to audits were conducted within the
IRS in fiscal year 19867

In FY 86, 2,719 internal investigations were conducted as opposed to 360 internal
audits during the same time.

FORMAL REFERRALS DURING FY 86 TO THE INSPECTOR GENERAL

How many internal audits or investigations were referred to the Inspector Gener-
al in 19867

During FY 86, 60 audits and 31 investigations were formally referred to the In-
spector General. In addition, IRS Inspection informally apprised the Inspector Gen-
ueral of other audits and investigations at monthly meetings between the two of-
fices. The number of those informally discussed is not documented.

CASES REFERRED TO INSPECTOR GENERAL DURING FY 86

What did the 60 cases referred to the Inspector General deal with?

Of the 60 internal reports that went to the Inspector General, approximately 30
dealt with review of processing returns and documents, collection or examination
procedures and communications with taxpayers; 14 dealt with review of procure-
ment or imprest funds policies and procedures and the remaining 16 covered a
broad spectrum of areas within the Service. A list of the 60 cases referred to the
Inspector General is attached.
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Date of
Report

11/22/85
cl/24/86

02/07,/86

02/14/86

04/02/86

04/30/86

05/30/86

06/13/86

06/24/86

07/02/86

07/18/86

07/18/86

07/25/86

02/12/86

03/14/86

31

Title

Review of the Los Angeles District Small
Purchases Imprest Fund (Ref. # 95113

Selected Payroll Activities at the IRS Data
Center (Ref. # 060111)

The Effectiveness and Efficiency of the
Procurement System in the North Atlantic
Region (Ref. # 66011

Establishing a Contract Administration
Program in the Internal Revenue Service
(Ref. # 06047)

Review of Procurement Practices in the
Buffalo District (Ref. # 66034)

Review of Security and Use of ADP Equipment
in the Midwest Region (Ref. # 36026)

More Effective Managerial Controls and
Ccordination with Customer Functions are
Needed in the National Office Contracts and
Procurement Branch (Ref. # 06245)

Review of Small Purchase Imprest Fund in the
Regicnal Office (Ref. 66023)

National Computer Center Small Purchases
Imprest Fund (Ref. # 06251)

The Small Purchases Imprest Fund in the
Cleveland District (Ref. # 46052)

Review of Procurement Practices for Contract
Labor Services in the North Atlantic Region
(Reg. # 06172)

The Efficiency of the Internal Revenue
Service's Administrative Accounting System
Can Be Improved (Ref. # 06172)

IRS Compliance With Information Return Filing
Requirements .(Ref. # 06272)

Review of the Regional Inspector
Investigative Imprest Fund and Special Moneys
Transactions - Southeast Region

(Ref. # 061233)

Regional Inspector Investigative Imprest Fund
and Special Moneys Transactions in the
Southwest Region (Ref. # 06193)



Date of
Report

10/02/85

11/01/85

12/19/85

12/31/85

01/24/86

02/13/86

02/14/86

02/25/8

04/01/86

06/19/86

06/25/86

07/02/86

07/10/86

08/05/86

08/12/86

32

Title

Improved Refund Review Procedures Would
Reduce the Number of Erroneous Employment Tax
Refunds Issued (Ref. # 6505Rl)

Improving the Returns Processing Activity in
the IRS (Ref. # 060213)

IRS Processing of Interest Free 1984
Individual Tax Refunds (Ref. # 06063)

Special Review of the Service's Control Over
the Processing of Tax Returns and Documents
(Ref. #% 060512)

Management Controls in the Service Center
Computer Branch Need to ba Strengthened
(Ref. # 061210)

Review of Account Adjustment and Manual
Refund Controls in the New Orleans District
Problem Resolution Program (Ref. # 16026)

The Mid-Atlantic Region Needs to Better
Implement Their Systems Design to Identify,
Communicate and Resolve Processing Problems
(Ref. # 86012)

Improving the Quality of Notices in the
Internal Revenue Service (Ref. # 060812)

Review of the Taxpayer Service Division's
Responsiveness to Taxpayevrs (Ref. # 06142)

Further Strengthening of Controls Over the
Service's Federal Tax Deposit Processing is
Needed (Ref. # 062210)

Follow-up Review on the 1IDRS Terminal
Replacement Plan (Ref. # 06202)

Alternatives for Reducing and Resolving
Unpostable Transactions (Ref. # 9604R2)

on-Line Review of the Design and Development
of the Realtime Input System (Ref. # 06151)

Raview of the Service Center Upgrade of
Mainframe Processing Systems (SCUMPS) Design
(Ref. # 06182)

IRS Test of Commercial Lockbox Processing of
Estimated Individual Income Tax Payments
(Ref. # 36034)



Date of
Report

10/22/85

10/31/85

12/02/85

12/09/85

04/29/86

04/30/86

09/11/86

09/10/86

09/16/86

09/16/86

08/27/86

09/12/86

Title
Improvgments Are Needed to Enhance the
Effectiveness of the Foreign Information
Document Program (Ref. # 05276)
Recovered Mail from Santa Ana Site - Laguna
Niguel District (Ref. # 95134)
Evaluation of Internal Controls and

Accounting Systems Under the FMFIA for the
Year Ended September 30, 1985 (Ref. # 06071)

Review of the IRS Audit Resolution System
(Ref. # 06091)

Review of the Service's Abusive Tax Shelter
Detection Program (Ref. # 06118)

Service Programs Are Not Effectively
Promoting Taxpayer Compliance (Ref. 06104)

Review of Imprest Funds in the San Francisco
District (Ref. # 96066)

Taxpayer Sexvice Expanded Adjustment
Authority in the Detroit District

(Ref. # 46062)

Raeview of the Taxpayer Service Division's
Responsiveness to Taxpayers - Phase II
(Ref.# 06265)

Inventory and Management Controls in the

Adjustment/Correspondence Branch
(Ref. # 16033)

The Servica sShould Take Steps to Improve
Compliance with Return Filing Requirements

(Ref. # 06301)
Review of the Automated Collection System
(Pef. # 06286)



Date of
Report
11/06/85

11/13/85

11/27/85

12/23/85

01/13/86

01/15/86

01/31/86

03/19/86

03/21/86

03/25/86

03/31/86

04/08/86

04/16/86

04/30/86

05/12/86

06/17/86

06/19/86

06/25/86

34

Title

Review of Processing Refund Freezes for 100%

Penalty Cases (Ref. # 96011)
Review of Controls in the Los Angeles
District Examination Division (Ref. # 96125)

Review of Collection Activity on Large Dollar
Accounts in the Indianapolis District

(Ref. # 46011)

Review of Selected Areas in the St. Paul
District (Ref. # 36018)

Review of Controls Over Tax FKeturns in
Correspondence Examination in the Atlanta
Service Center (Ref. # 16012)

The Service Needs to Reevaluate and Refine
Ita Use of Installment Agreements as a
Collection Tool (Ref. # 060313)

Review of Collection Division in the Wichita
District (Ref. # 56012)

Controls Over the Investigative Imprest Fund,

Office of Assistant Regional Commissioner
(Crimina). Investigation), Central Region
(Ref. # 46021)

Review of the Investigative Imprest Fund in
the Phoenix District (Ref. # 56030)

Ccontrols Were Effective Over Returns Selected
for Examination in Central Region

(Ref. # 46040)
Property of Seizure and Sale Activities,
Detroit and Indianapolis Districts

(Ref. % 46030)

Review of cControls in the Seattle District
Examination Division (Ref. # 96022)

Controls Over Penalty Abatements Initiated by
Revenue Officers (Ref. # S5602R1)

Service Programs Are Not Effectively
Promoting Taxpayer Compliance (Ref. # 06104)

Review of the Criminal Investigation
Investigative Imprest Fund (Ref. # 06228)

Improvements Needed in the Enforcement of
currency Transactions Reporting and the Use
of Currency Data in Compliance Prograns

(Ref. # 061613)

Review of the Automated Collection System in
Western Region (Ref. # 96033)

Review of Offers in Compromise - Western
Region (Ref., # 96033)
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STATEMENT OF THE HONORABLE HARRY REID, U.S. SENATOR
FROM THE STATE OF NEVADA

Senator REip. Mr. Chairman, to be on a bill with you is a great
honor and privilege. The State of Arkansas and this nation are
well served by your membership in this great body. I also thank
you for giving me the opportunity to testify before the subcommit-
tee on the need for the Omnibus Taxpayers’ Bill of Rights, Senate
bill 604.

This bill does nothing more than provide a legislative remedy to
the discourteous, abusive and possibly illegal behavior inflicted
upon law-abiding taxpayers by zealous IRS agents.

In short, the Omnibus Taxpayers’ Bill of Rights will place the
taxpayer on equal footing with the tax collector.

When I was first elected to the Congress in 1982, I knew only of
the problems taxpayers were having with the IRS District Office in
Las Vegas, Nevada. For over 30 years, the IRS had been concerned
with underreporting of tips by casino dealers but had little success
in increasing compliance.

Finally, in 1981, after reviewing estimates showing under 15 per-
cent of total tips received by dealers were reported as income, the
IRS District Office launched a comprehensive tip compliance pro-
gram, popularly known as Amnesty, an effort to produce greater
compliance with the tax law. The vast, vast majority of the 25,000
dealers in the Las Vegas area agreed to participate in the program,
including past tax liabilities in most cases. It seemed for a time the
IRS and the dealers had mad: an agreement benefiting all parties.
The Federal Government wculd increase its revenues, the dealers
were given the opportunity to comply with the law without fear of
prosecution, and the public perception of dealers as tax cheats
would be put to rest.

But after the amnesty period approached, the IRS came after
dealers with a vengeance. Due to inconsistent and unfair assess-
ments made by the IRS, many dealers were improperly subjected to
levy and seizure and literally driven out of Nevada. At one time, it
was estimated that the vast majority of foreclosed homes in the
%%ater Las Vegas area belonged to dealers who had cases with the

This abusive behavior, violating a compact and maybe even a
contract made in good faith, shook taxpayer—not to mention the
dealer’s—confidence in the IRS in Nevada.

After sharing this anecdote with many of my colleagues in the
House, I soon realized they, too, had similar stories to tell. It
became clear to me that these stories were more than mere anec-
dotes. Rather, it became clear to me that the problems Nevadans
were having with the IRS were problems taxpayers were experienc-
ing in every State.

Therefore, during the 99th Congress, I introduced my first Tax-
payers’ Bill of Rights in the House, H.R. 831, to address the prob-
lems of IRS abuse. Progress in H.R. 831 was stymied in the House
for various reasons but principally because the Ways and Means
Xomr?itges% spent most of the 99th Congress with the Tax Reform

ct of 1986.
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From the nationwide response I received to my bill, I saw that
the need for the legislation was great; and thus I made the Taxpay-
ers’ Bill of Rights my number one legislative priority when I came
to the Senate. After making my maiden speech, Mr. Chairman,
which coincidentally you were chairing the Senate when that was
made, and you indicated that you were interested in this subject—
which is what the speech was about—you and Senator Grassley of-
fered to work with me on this legislation; and together we intro-
duced the Omnibus Taxpayers’ Bill of Rights, legislation based on
my House bill but much more comprehensive and much improved
due to the input and experience of you and Senator Grassley.

Taken together, the 17 sections of the Taxpayers' Bill of Rights
addressed the many concerns brought to my attention by taxpayers
from every corner of the country. Mr. Chairman, I have here an
expando file that is material that I have developed in inquiries
made after introducing my bill in the Senate, just a few short
weeks ago. And as you can see, it is quite a pile, coming from all
over the country. This consists of letters and other inquiries from
around the United States, and these are personal stories about IRS
abuses.

Rather than going through all this, for which we do not have the
time, I have here a 1987 case reported by Commerce Clearinghouse
which shows this is an ongoing problem. I will make this part of
the record. I won’t read it all, but suffice it to say that a taxpayer
owed $1,725.00 in back taxes. The IRS sold their home, which had
an equity of $40,000, for $1,725.00. This is a case that is reported in
the Commerce Clearinghouse, and with your permission, Mr.
Chairman, we will make this part of the record.

Senator PrRYor. Without objection.

[The prepared information follows:]
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intended that applications for attorney's fees in
the Tax Court be made before final disposition of
the case Since the taxpayer failed to do this, no
fees could be allowed. Back reference: §69591.

New Developments

20 VART

—_——

VEM. Sinders. CA7, 871 vste 9214 alfg
unreported Tax Court decision

25 USC §5400a12y and 28 UNC
§2H2d X1 uB)

¥ Cude See 7430

121,450 Joint Venture Was At Risk on Obligation

A joint venture was at risk for an obligation
1t owed indirectly te a hank because it was the
ultimate debtor on the loan and the bank did not
have an interest in the joint venture other than
as a creditor, according to a recent Tax Court
case 1 However, the joint venture was not at risk
for a promissory note that ran to persons who had
other interests in the joint venture.

A computer cquipment leasing corporation
ohtained a loan from a bank to purchase three
check sorters. Subsequently, the corperation sokd
one of the check sorters 1o an individual who
gave the corporation cash, a recourse promissory
note and agreed to repay a portion of the bank
loan. The individual sold the check sorter (o a
joint venture he formed with the taxpayer The
joint venture agreed to pay cash, a recourse
promissory note cqual o the one the individual

had given to the corporation and agreed to pay
his obligation for the bank loar.

The court held that the jomnt venture had
the primary, personal and ultimate obligation to
repay the bank loan if the lease payments for the
cheek sorter ceased and the underlving security
was inadequate. The taxpayer was, therefore, at
risk for his sharc of the hank loan, since the bank
had no other interest other than as a creditor,
However, the liability for the promissory note
ran to either the individual or to the taxpaver,
both of whom held interests in the activity other
than as creditor, so that the taxpayver was not at
risk for the note. Back reference: § 4259,

VS H. Bennion, 8 TC -, No. 39, CCH Dke
43,801

S0ohkhe S ikt

A taxpaver, whose home was sold by IRS
agents in satisfaction of past duc taxes for less
than five percent of its value, could properly
bring suit against the agents under the theory of
inequitable conveyance, a U.S. District Court in
Colorado has recently ruled@)In denyink the
government's motion to dismiss, the court ruled
that it may scl aside a sale if the sales price was
so low as to shock the judicial conscience.

The taxpayer owed the IRS $1,725 in back
taxes. The IRS sold the taxpayer's home, valued
at over $40,000, for the exact amount of taxes
owed. The taxpaver filed suit against the pur-
chaser of the home and the IRS agents who
conducted the sale alleging, among other claims,
that the failure by the agents to realize or
attempt to realize a reasonable price for the
property consticuted an inequitable conveyance.

In support of its motion to dismiss, the IRS
claimed that it was under no duty to sell seized

7 21,450

property al its fair or reasunable market value,
but must merely take into consigleration the
taxes owed and the expenses of levy and sale?
The taxpayer argued that the IRS, although not
bound 1o obtain the full fair market value of the
property, must in good faith attempt to achieve a
rcasunable price. The court noted that the
stalutory provision requiring consideration by
the IRS of expenses of levy and sale was not the
only limitation placed upon sales of property.
Although an inadequate price may not give rise
to a claim, the court stated that a price so fow as
Lo shock the judicial conscience could result in
the setting aside of a sale of seized property.
Back reference: § 6837. ‘

° t D.S. Ringer, DC sTC 19229.

3 Code Sec. 6335¢¢).

©1987, Commerce Clearing Houss, Inc.
17442
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Senator REID. Senate bill 604, I believe is a balanced piece of leg-
islation which seeks to protect taxpayers from IRS abuse while pre-
serving the ability of the IRS to collect taxes which are owed the
Federal Government. This bill, Mr. Chairman, is not anti-IRS; it is
pro-taxpayer.

This legislation has become necessary only because some of the
IRS agents seem to have forgotten the old saying: ‘The power to
tax is not the power to destroy.‘ It is my hope that this hearing on
the Omnibus Taxpayers’ Bill of Rights will remind the IRS of the
truth and wisdom contained in this statement. I want to make it
clear that I know there are many dedicated IRS personnel. Most of
the men and women serving with the IRS have both good manners
and good intentions.

But the few who don’t cause havoc with the Internal Revenue
Service and have created ill will with the public. The public wants
this legislation, legislation which is necessary to restore confidence
in this nation’s tax collecting apparatus. Today, there is no confi-
dence in the tax collecting apparatus of this country.

Mr. Chairman, I want to extend again to you my public apprecia-
tion and to Senator Grassley for the assistance that you have pro-
vided in this much needed legislation. Mr. Chairman, I again thank
you for holding this hearing, the first step in the process of extend-
ing the protections of individual liberties found in the first ten
amendments to the Constitution to citizens involved in disputes
with the IRS.

Senator PRYOR. Senator Reid, thank you very much.

In the House of Representatives, we have a brave young Con-
gressman by the name of Robin Tallon. He is here today. He is the
chief sponsor of the Taxpayers’' Bill of Rights in the House. Con-
gressman Tallon just informed me that, as of yesterday, I believe,
43 members of the House on both sides of the aisle have signed on
as co-sponsors of the Taxpayers’ Bill of Rights. We are very hon-
ored to have you before this committee, Congressman Tallon. We
look forward to your statement this morning.

And you, likewise, will be invited in a few moments to partici-
pate with the questioning of our panel which will follow. Congress-
man Tallon?

[The prepared written statement of Senator Reid and a letter to
Senator Reid from the National Taxpayers Union follow:]
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TESTIMONY OF SENATOR HARRY REID
before the

SUBCOMMITTEE ON PRIVATE PENSION PLANS AND OVERSIGHT OF
THE INTERNAL REVENUE SERVICE

on the
OMNIBUS TAXPAYERS' BILL OF RIGHTS, S.604

April 10, 1987
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MR. CHAIRMAN, TO BE ON A BILL WITH YOU IS A GREAT HONOR
AND PRIVILEGE. THE STATE OF ARKANSAS AND THIS NATION ARE WELL
SERVED BY YOUR MEMBERSHIP IN THIS GREAT BODY. I ALSO THANK YOU
FOR GIVING ME THE OPPORTUNITY TO TESTIFY BEFORE THE SUBCOMMITTEE
ON THE NEED FOR THE OMNIBUS TAXPAYERS' BILL OF RIGHTS, S.604.
THIS BILL DOES NOTHING MORE THAN PROVIDE A LEG;SLATIVB REMEDY TO
THE. DISCOURTEOUS, ABUSIVE AND POSSIBLY ILLEGAL BEHAVIOR INFLICTED
UPON LAW-ABIDING TAXPAYERS BY ZEALOUS IRS AGENTS. IN SHORT, THE
OMNIBUS TAXPAYERS' BILL OF RIGHTS WILL PLACE THE TAXPAYER ON
EQUAL .FOOTING WITH THE TAX COLLECTOR.

WHEN I WAS FIRST ELECTED TO CONGRESS IN 1982, I KNEW ONLY
OF THE PROBLEMS TAXPAYERS WERE HAVING WITH THE IRS DISTRICT
OFFICE IN LAS VEGAS. FOR OVER 30 YEARS THE IRS HAD BEEN
CONCERNED WITH UNDERREPORTING OF TIPS BY CASINO DEALERS, BUT HAD
LITTLE SUCCESS IN INCREASING COMPLIANCE. FINALLY IN 1981, AFTER
REVIEWING ESTIMATES SHOWING UNDER 15 PERCENT OF TOTAL TIPS
RECEIVED BY DEALERS WERE REPORTED AS INCOME, THE IRS DISTRICT
OFFICE LAJNCHED A COMPREHENSIVE TIP COMPLIANCE PROGRAM (POPULARLY
KNOWN AS "AMNESTY") IN AN EFFORT TO PRODUCE GREATER COMPLIANCE
WITH THE TAX LAW. MOST OF THE 25,000 DEALERS IN THE LAS VEGAS
AREA AGREED TO PARTICIPATE IN THE PROGRAM INCLUDING MEETING PACT

TAX LIABILITIES IN SOME CASES.
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IT SEEMED FOR A TIME THE IRS AND THE DEALERS HAD MADE AN
AGREEMENT BENIFITTING ALL PARTIES. THE FEDERAL GOVERNMENT WOULD
INCREASE ITS REVENUES; THE DEALERS WERE GIVEN THE OPPORTUNITY TO
COMFLY WITH THE LAW WITHOUT FEAR OF PROSECUTION; AND THE PUBLIC
PERCEPTION OF DEALERS AS "TAX CHEATS" WOULD BE.PUT TO REST.

BUT AFTER THE AMNESTY PERIOD EXPIRED, THE IRS CAME AFTER DEALERS
WITH A VENGEANCE. DUE TO INCONSISTENT AND UNFAIR ASSESSMENTS
MADE BY THE IRS, MANY DEALERS WERE IMPROPERLY SUBJECTED TO LEVY
AND SEIZURE AND DRIVEN OUT OF NEVADA. AT ONE TIME IT WAS
ESTIMATED THAT THE VAST MAJORITY OF FORECLOSED HOMES IN THE
GREATER LAS VEGAS AREA BELONGED TO DEALERS WHO HAD LOST CASES
WITH THE IRS. THIS ABUSIVE BEHAVIOR, VIOLATING A COMPACT MADE IN
GOOD FAITH, SHOOK TAXPAYER--NOT TO MENTION DEALER--CONFIDENCE OF
THE IRS IN SOUTHERN NEVADA.

AFTER SHARING THIS ANECDOTE WITH MY COLLEAGUES IN THE
HOUSE, ! SOON REALIZED THEY TOO HAD SIMILAR STORIES TO TELL. 1IT
BECAME CLEAR TO ME THESE STORIES WERE MORE THAN MERE ANECDOTES.
RATHER, IT BECAME CLEAR TO ME THE PROBLEMS NEVADANS WERE HAVING
WITH THE IRS WERE PROBLEMS TAXPAYERS WERE EXPERIENCING IN EVERY
STATE. THEREFORE, DURING THE 99TH CONGRESS I INTRODUCED MY FIRST
TAXPAYERS' BILL OF RIGHTS IN THE HOUSE, H.R.831, TO ADDRESS THE

PROBLEM OF IRS ABUSE.
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PROGRESS ON H.R. 831 WAS STYMIED IN THE HOUSE FOR VARIOUS
REASONS, BUT PRINCIPALLY BECAUSE THE WAYS AND MEANS COMMITTEE
SPENT MOST OF THE 99TH CONGRESS WITH THE TAX REFORM ACT OF 1986.
BUT FROM THE NATIONWIDE RESPONSE I RECEIVED TO MY BILL, I SAW
THAT THE NEED FOR THIS LEGISLATION WAS GREAT, AND THUS I MADE THE
TAXPAYERS' BILL OF RIGHTS MY NUMBER ONE LEGISLATIVE PRIORITY IN
THE SENATE. AFTER MAKING MY MAIDEN SPEECH IN THE SENATE ON THE
NEED FOR A TAXPAYERS' BILL OF RIGHTS, SENATORS PRYOR AND GRASSLEY
OFFERED TO WORK WITH ME ON THIS LEGISLATION AND TOGETHER WE
INTRODUCED THE OMNIBUS TAXPAYERS' BILL OF RIGHTS; LEGISLATION
BASED ON MY HOUSE BILL, BUT MUCH MORE COMPREHENSIVE AND MUCH
IMPROVED DUE TO THE INPUT OF SENATORS PRYOR AND GRASSLEY.

TAKEN TOGETHER, THE 17 SECTIONS OF THE TAXPAYERS' BILL OF
RIGHTS ADDRESS THE MANY CONCERNS BROUGHT TO MY ATTENTION BY Af
TAXPAYERS FROM EVERY CORNER OF THE COUNTRY. THIS BOX IS FULL OF
LETTERS I HAVE RECEIVED FROM TAXPAYERS ACROSS THE COUNTRY
RELATING THEIR OWN PERSONAL STORIES OF TAXPAYER ABUSE BY THE IRS,
AND CONTAINING WORDS OF SUPPORT FOR THE TAXPAYERS' BILL OF
RIGHTS.

S.604 IS A BALANCED PIECE OF LEGISLATION WHICH SEEKS TO
PROTECT TAXPAYERS FROM IRS ABUSE WHILE PRESERVING THE ABILITY OF
THE IRS TO COLLECT TAXES WHICH ARE LEGALLY OWED THE FEDERAL

GOVERNMENT. THIS BILL IS NOT ANTI-IRS IT IS PRO-TAXPAYER. THIS
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LEGISLATION HAS BECOME NECESSARY ONLY BECAUSE SOME AGENTS OF THE
IRS SEEM TO HAVE FORGOTTEN THE OLD SAYING, "THE POWER TO TAX IS
NOT THE POWER TO DESTROY". IT IS MY HOPE THAT THIS HEARING ON
THE OMNIBUS TAXPAYERS' BILL OF RIGHTS WILL REMIND THE IRS OF THE
TRUTH AND WISDOM CONTAINED IN THIS STATEMENT. .

I WANT TO MAKE IT CLEAR THAT 1 KNCW OF THE MANY DEDICATED
IRS PERSONNEL--MOST OF THE MEN AND WOMEN SERVING WITH THE IRS
HAVE BOTH GOOD MANNERS AND GOOD INTENTIONS. BUT THE FEW WHO
DON'T CAUSE HAVOC WITH THE INTERNAIL REVENUE SERVICE AND HAVE
CREATED ILL-WILL WITH THE PUBLIC. THE PUBLIC WANTS THIS
LEGISLATION, LEGISLATION WHICH IS NECESSARY TO RESTORE CONFIDENCE
IN THIS NATION'S TAX COLLECTING APPARATUS. TODAY, THERE IS NO
CONFIDENCE.

MR. CHAIRMAN, I WANT TO EXTEND MY PUBLIC APPRECIATION TO
BOTH YOU AND SENATOR GRASSLEY FOR THE ASSISTANCE YOU HAVE
PROVIDED ME ON THIS BILL. MR. CHAIRMAN, I THANK YOU FOR HOLDING
THIS HEARING ON THE OMNIBUS TAXPAYERS' BILL OF RIGHTS, THE FIRST
STEP IN THE PROCESS OF EXTENDING THE PROTECTIONS OF INDIVIDUAL
LIBERTIES FOUND IN THE FIRST TEN AMENDMENTS OF THE CONSTITUTION

TO CITIZENS INVOLVED IN DISPUTES WITH THE IRS.
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Senatour Harry Reid
Unfted States Senate
Washington, D.C. 20510

Dear Senator Reid:

Thank you for your letter of April 19th, I appreciated the
opportunity to appear before the Senate Finance Committee Subcomaittee
on Oversight of the Internal Revenue Service, and hope that my
suggestions and recommendations are helpful in creating constructive
rights for taxpayers. My experience at the IRS and as an enrolled
agent representing taxpayers from all over the country makes me
beleive that a Taxpayers' Bill of Rights {s long overdue.

In response to the questions {n your letter, I offer the
following answers:

#1. The Internal Revenue Service does consider the Internal
Revenue Manual (IRM) their “"Bible™ of operations. 1t establishes
National Office policies and procedures and gives IRS employees
directions to take on cases while defining options and alternatives.
Many of IRS's policlies are defined in the IRM but are not so defined
in IRS regulations. This does leave a gap in protecting taxpayers as
nefither the IRS nor the courts confer any substantive taxpayer rights
due to the IRM.

One of the major probleas in IRS's collection authority as
outlined in the IRM is that it does not define the circumstances and
situations under which enforcement action will or will not be taken.
The IRS has always taken the position that they cannot do this because
they want to leave enforcement discretion in the hands of the
collection employee working the case. Because no two collection
eaployees or even collection supervisors are going to work the same
case the same way, no taxpayer or taxpayer representative can ever be
sure how the case will be worked. The subjective variables pertain to
such {mportant questions as: How long do I have to raise the money?
(This can vary from no time at all to months.) Can I pay these taxes
off in installments? {(The answer may depend more on the personal
philosophy of the group manager who may not approve of installment
agreements even though National policy is to allow them.) What assets
are you going to seize and when? (This may depend more on what assets
are "easy” for the Revenue Officer to seize.)

It 18 the exercise of this discretion that leads to abusive
act{vity. It fs my opinion and that of other good Revenue Officers I
know that a high seizure rate is NOT the mark of a good Revenue
Officer. It is in fact the mark of an employee wvho does not have good
communication skills and one who has little regard for the impact on

the taxpayer of those actions.

THE AMERICAN TAXPAYER ACTS THROUGH NTU
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While the National Offfce is fond of saying that seizures are "a
last resort,"” they have never defined that policy in any written
manner. It {s not a policy statement and it cannot be found anywhere
in the IRM. Until the IRS can actually define the circumstances and
situations under which sefzures will and will not occur, arbitrary and
capriclious actions which give rise to abuscs will continue.

This lack of definition definftely poses problems for taxpayers
and their representatives. Most collection employees are unwilling to
be helpful to a taxpayer until it 18 clear from an analysis of the
taxpayer's financial statement that the IRS has no other option. This
boils down to a question of “"leverage.” What options are available to
a taxpayer depends on whether he has assets that can be seized.
Sometimes the assets are not subject to distraint but the Revenue
Officer may threaten sefzure anyway. Sometimes the taxpayer does not
have the capablility of utilizing his assets to raise cash (e.g., a tax
lien may prohibit refinancing a home, or the taxpayer may not have the
fncome stream to carry a heavier debt load) but yet the Revenue
Officer will demand that the taxpayer do so anyway, totally ignoring
the realities of the marketplace.

As a taxpayer representative I find that the number of ways in
which a collection employee can "jerk you around” with unreasonable
demands, violations of IRM policles, and subjective unfounded analyses
are innumerable. I find it very frustrating to try and play by the
rules as outlined in the IRM only to find that the IRS employee
doesn't even know the rules and could care less. On a number of
occasions I have actually had to photocopy portions of the IRM and
send them to an IRS employee. (In one instance I was actually told by
an auditor that 1 could not represent one spouse of a couple who had
filed a joint tax return. The auditor demanded that I prove to her
that 1 was entitled to represent only one spouse, rather than she
proving to me that I couldn't. Even when I gave her the citation from
the Regulations she claimed that citation didn't exist.)

Apparently, the Collection Division does not hold collection
employees accountable for all portions of the IRM. There are
procedures in the IRM that are more important than others and
employees know they better not violate them. For example, IRM
5355.11:(2) states: .

“The responsible employee will make a reasonable effort to
contact the taxpayer, in person, by telephone, or by notice sent by
certified mail, delivered in person, or left at the taxpayer's last
known address, before filing a notice of lien. (See P-5-47). The
employee should afford the taxpayer the opportunity to make payment
and should explain the effect that the filing of a notice of lien
could have on normal business or credit operations...”

IRM 5355.12:(2) states:
“A lien filing determination and lien filing, as appropriate,

must be made by a revenue officer on all cases of $500 or more as soon
as possible after taxpayer contact by telephone or attempted or actual
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field contact. If contact or attempted contact cannot be made within
the time frame established by local management a lien determination
and lien filing, {f appropriate, must be made. A lien may be filed if
a certified notice has been sent to the taxpayer.”

Notice that the first passage requiree a “reasonable effort” be
made to contact the taxpayer first, before filing a tax lien. The
second passage requires either a lien determination or a lien filing
within a locally defined time freme (usuvally 30 days). A lien
determination allows the revenue officer the discretion to NOT file a
tax lien if under Exhibit 5300-4 filing the line will "impair
collection of the liability,”

What frequently happens is that NO attempts (much less reasonable
attempts) are made to contact the taxpayer first before filing the
lien. The Revenue Offfcer knows that he has a time frame within which
the lien must be filed and 1f he doesn't file within that time frame,
he will be written up for {t. But if he violates the first passage
nothing will be said to him., 1It'a presumed to be okay to not contact
the taxpayer first as long as the lien is filed according to local
guidelines.

When Revenue Officers are under pressure because of a heavy
caseload they are more apt to violate the first provision.
Occasionally a lien filing will impafr the taxpayer's ability to pay,
but Revenue Officers are usually unconcerned about that because no
Revenue Office has ever gotten into trouble for actually filing the
l{en, whereas the reverse is true.

Also, few Revenue Officers even know that the lien filing
determination requirement gives them the optfon to NOT file a lien.
Very few group managers will support a decision to not file a lien.
Everyone is more concerned with "protecting the government's interest”
by filing than by nonfiling.

#2. As I mentioned earlier some provisions of the IRM are more
iaportant than others. Collection employees are more likely to get
into troubl- for not filing a lien, or not making a seizure than they
are for working with a taxpayer to pay the liability. Sometimes
alternatives arc available for collection but group managers pressure
their Revenue Offficers to close cases as quickly as possible, and this
usually means a sefzure.

Occasionally the IRS will fire or attempt to fire an employee for
violating the IRM, But my experience is that there are other reasons
why the employee is being fired, and very rarely are sanctions levied
unless there 18 gross incompetence or an integrity problea.

To determine the extent of personnel actions against employees
violating the IRM I suggest you contact the National Treasury
Employees Union., They are probably better qualified to give you a
better answer,

However, 1 do want to point out that an employee violation of the
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IRM is NOT a matter for investigation by IRS's Internal Security
(Inspection) Division. The IRS considers {t a management problem and
{s handled as a personnel matter. Breaches of the IRM are not
necessarily integrity problems, the types of problems handled by IRS's
Inspection., Most likely the statistics of personnel actions cited by
the IRS relate to integrity problems and not violations of the IRM.

#3. In my book The Power to Tax (National Taxpayer's legal Fund,
1983) I outlined 17 recommendations for changing the Internal Revenue
Code to give taxpayers more rights. Recommendations #13 (pages 84 and
85) and #15 (pages 86 and 87) relate to this question. (coples
attached).

I believe that a politically appointed Ombudsman should be
maintained within the IRS who would have the right to intervene in any
cnforcement proceeding or activity when at least one of the following
conditions exist:

e There has been an improper or possibly illegal assessment.

e There has been an assessment made without the knowleages of the
taxpayer and without benefit of the taxpayer's appeal rights,

e There has been an action in violation efther of the statutory
procedures of the Tax Code, the policies or regulations of the IRS, or
the procedural requirements specified in the Internal Revenue Manual.

Secondly, 1 believe that Congress should grant certain taxpayers
the right to file suit in a federal District Court either prior to
levy, or subsequent to levy when specific circumstances exist. Those
circumstances are listed in recomendation #13, but note that the above
appea. criteria to the Ombudsman are included as some of the grounds
under which a federal court appeal could be made. Presently, the
Anti-Injunction statute, section 7421(a) of the Internal Revenue Code,
limits the ability of taxpayers to seek outside equity. I believe
that these two recommendations would go a long way to resolving many
of the grievances that taxpayers have with IRS's collection powers,
and would help to ensure that IRS cmployees abide by IRS policies and
procedures.

I want to thank you again for giving me the opportunity to
present ay views before the Subcommittee. I hope that we can obtain
the reform necessary so that all taxpayers will be treated fairly and
equitably in the future. Americans know that they have tax
responsibilities and all they ask is that the IRS plays by the rules.
Many find {t very frightening to learn that all the democratic and
American precepts of “being innocent before proven guilty” and being
protected against "unreasonable searches and seizures” don't seem to
apply to them when dealing with the IRS., What better way to celebrate
the Bicentennial of the United States Constitution than to enact a
viable, effective, Taxpayers' Bill of Rights!

Sincerely, %
ck Warren Wade, Jr.

DK7:33
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and that scizure is the next action might reduce scizures,” and thereby
“save both IRS and the taxpaycrs time, trouble. and cxpense.”

Taxpayers currently have the right, under an informal process, to
appeal a revenue officer’s decisions concerning payment options pro-
posed,  rejection of an offer in compromise, or the decision to seize.
When taxpayers reach an impasse with revenue ofticers regarding their
ability to pay, IRS guidelines provide that taxpayers be given an opportu-
nity to request a review by a group manager (IRM 53(10)2).

If taxpayers do not request a higher level review of their case, revenue
officers are supposed to inform them of their right to appeal. However,
the GAO discovered that revenue officers were not following those
instructions in some districts, and reccommended that revenue officers in
all districts aced to substantially improve their performance in advising
taxpayers of this right.

RECOMMENDATION #13:

Congress should grant certain taxpayers the right to file suitin a federal
District Court subsequent to levy by adopting the following provision:
A taxpaycr may file suit in a U.S. District Court, prior to levy, to
enjoin the Secretary from making a levy, or subscquent to levy to
enjoin the Sccretary from sclling such property levied upon, and to
obtain a release of levied property by reasons that: the deficiency
assessment was made without knowledge of the taxpaycr and
without benefit of the appeal procedure; or there has been an
improper or illegal assessment; or there has becn an action in
violation either of the statutory procedures of the Tax Code, the
policies or rcgulations of the Internal Revenue Service, or the
procedural requirements of the Internal Revenue Manual providing
taxpayer safeguards; or the Sccretary has made an unlawful
determination that collection of the tax was in jeopardy pursuant to
Section 6331(a); or the value of scized property is out of proportion
to the amount of the liability, and other collection remedics are
available; or the value of the U.S. intercst in the seized property is
insufficient to meet the cxpenses of seizure and sale; or the Secretary
will not release the seized property upon an offer of payment of the
U.S. interest in the property; or the Secretary has arbitrarily
established a minimum bid price on the seized property in such a
way as not to prescrve or protect the taxpayer's equity in the scized

property.

Reasons for Change:

Under IRC 7421 no suit can be brought by any person in any court for
the purpose of restraining the assessment or collection of any tax, except
as provided in sections: 6212(a), relating to notice of deficiency; 6213(a).
relating to the 90-day letter: 6672(b). relsting to + sits for determinine
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penalty; 7426(a), relating to wrongful levies; 7420(b)1). relating to
trreparable injuries to superior rights of the U.S.; and 7429(b), relating to
appeal of jeopardy assessment procedures.

The case law pertaining to Section 742 1 indicates a myriad of pioblems
in obtaining injunctions to restrain the cotlection of the tax. Tts clear that
injunctions will be granted where the fatlure to grant relicl would resultin
irreparable damage to the taxpayer. But an injunction will only be
allowed where it is clear that under no circumstances would the gov-
emment prevail. Otherwise, only two remedics are available to the
taxpayer: (1) pay the tax, file a claim for refund, and sue for recovery if
the claim is rejected; (2) file a Petition in Tax Court before assessment and
within the short period of time allowed for filing such petition.

Taxpayers’ rights should be protected in other ways, and Section
7421(a) should be amended to provide for such protection. The issucs
cnumerated in the proposal pertain mostly to the application of the levy
statutes in a way that may have as much of a detrimental or deleterious
impact upon taxpayers as the illegality or irreparable injury issues.

RECOMMENDATION #14:

Congress should adopt a provision to allow taxpayers to
administratively appeal a decision of the Collection Division to file a
Notice of Federal Tax Lien when such filing would hamper or jeopardize
collection of the tax.

Reasons for Change:

IRM 5426.1:(1) allows revenue officers the discretion to decide not to
file a Notice of Federal Tax Lien when “the filing of a notice of lien would
hamper collection.” The revenue officer is supposed to be {free to make
his nonfiling decision if the balance duc is under $2,000. and he is not
cven required to record the reasons why in the history sheet. If the case is
between $2,000 and $5,000, the revenue officer must record the reasons
for the nonfiling in the case history sheets, and no managcrial approval is
necessary (according to the IRM but some districts give the group
manager approval authority anyway). Approval for nonfiling is required
only when the case is over $5.000.

It was revealed during the Levin hearings, and 1 know this to be a fact,
that in many districts revenue officers file Notices of Federal Tax Liens
without regard for what it may do to the taxpayer’s ability to borrow the
money to pay the taxes. There are times when it is absolutely necessary
that the tax lien not be filed in order not to disturb the ability of a financial
institution to advance funds to the taxpayer. The issue of tax lien priorities
is a very complex onc often requiring litigation to untangle. Lenders are
sometimes rcluctant to advance funds to delinquent taxpayers unless they
can be assured the IRS will not imimediately entorce its lien priority,

o t



50

Revenue officers also testified during the Levin hearings that some
group managers or branch chiefs would frequently deny their requests for
nonfiling of the tax lien for no apparent reason. While this arbitrary
enforcement philosophy is used by these managers on the pretext of
protecting the government's interest, in fact they are actually
jeopardizing the government’s potential to collect tux moncey in the most
efficient way. There are tinies when the government can collect more by
helping the taxpayer work through his difficult periods and stay in
business than by putting him out of business and selling his assets at
nominal value. Sometimes the nonfiling of a tax lien is crucial to preser-
vation of the business.

Taxpayers who can provide evidence that the filing of a Notice of
Federal Tax Lien would hamper the collection of the tux ought to be able
to administratively appeal the decision to file. Naturally, the appeal
should be made outside of the Collection Division to an impartial source
like the Ombudsman (more specifically the PRP ofticer) who could issue
a Stop Action Order to temporarily delay filing the licn.

RECOMMENDATION #18:

Congress should require the IRS to issue a “Miranda-type™ warning to
taxpayers during any interview in connection with the assessment of a
deficiency. The taxpayer should be warned that he has the right not to
disclose any information or evidence that he believes would violate his
Fifth Amendment rights against seif-incrimination, that any such
information or evidence would be used against him, and that he has the
right to the presence of an attorney, a CPA, or an enrolled agent during
the interview or examination. -

Reasons for Change:

An audit s a civil procedure even though it can be the prelude to a
criminal investigation and courts in the past have not applied the Miranda
wamings to civil procedures. A taxpayer can be caught in a different
situation: he has no choice but to cooperate with the tax auditor, unless he
is willing to subject himself to any amount of additional asscssment that
the IRS might otherwise propose.

A taxpayer who cooperates with the IRS, and who has committed no
fraudulent act, only incurs the possibility of additional tux assessments,
interest, and various civil pcnalties. A taxpayer who cooperates with the
IRS and who has committed a fraudulent act, subjects himself to possible
cniminal prosecution by self-incrimination.

Any taxpayer who does not cooperate with a tax auditor or revenue
agent immediately arouses suspicion. The auditor can decide to cither
summons the taxpayer’s books and records or to refer the case to the
Criminal Investigations Division to determine if there is the potential for a
fraud prosecution. Either way the taxpayer loses because a tederal judge
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can require the taxpayer to produce the books and records under threat of
contempt ot court. and the Crimmal Investigations Division night
Usadre” the taapayer sutticientds o comply The taxpayer amght well
miagine the IRS makmyg a frraud case of a situation that was not intialhy
mntended 1o be.

But taxpayers do need to know that any normal, routine Civid audit mas
fead to a porential fraed mvestigation which may turn into o crmaead
prosccetion. The Fiith Amendment protection against selt-incrinination
should give a taxpaver the opportunity to decide if he will cooperate. The
penalty for a contempt of court citation may be preferable to the penalties
levied for fraud. At any rate. a lot of IRS™S criminal prosecutions are
successtul because they are able to obtain evidence granted to them
through the initial cooperation of the taxpayer.

The IRS is concerned that giving taxpayers the Miranda warmings wiil
uhnrcecessarily frighten and worry them. Taxpayers have seentton TV a
million tmes: the warnmgs are alway s given to the criminal as he's being
hauled oft to juil. This perception will certainly cause many “honest™
tuxpay ers to be more concerned than they need to be. While the intention
of the sateguard warning provision is toexpand the rrghts ol taspayers. i
doing so it actually instills such fear of the IRS that it could actually result
in a severe detriment to them. After being audited once and subjected to
the Miranda warnings. honest middle-class taxpayers may then decide to
tuke fewer deductions than they would normally take or be entitled to.
with the explicit intention of avoiding an audit.

I behieve that there is a way to fulfill the need of taxpayers to Know . to
maintain their Fitth Amendment rights. and yet not frighten them need-
lessly. ‘The Congress should consider the adoption of a statement that
conveys a message that is instructive and protective, but not overbearing.
harsh. or frightening. It could be something like this:

This examination of vour tax return is intended tor the civil adminis-
tration of the tax faws of the United States. Inorder for us to perform
this function properly, we need your cooperation. But you should
know that in the event we find evidence that appears to indicate a
criminal violation of the tax faws, the scope of this audit exannna-
tion will change from civil to criminal. It that happens you will be
notified. Anything you tell us or any books and records you give us
during the course of thrs audit examiation may later be used in the
investigation of the alleged criminal violution. For this reason you
have the right not to disclose any intormation or evidence that you
believe would violate your Fifth Amendment rights against seli-
incrimination; any such imlormation or evidence may be used
against you. and you have the right to the presence ol an attorney, a
CPA, oran carolied agent during this interview, or examination,

BEST AVAILABLE COPY
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STATEMENT OF THE HONORABLE ROBIN TALLON, MEMBER, U.S.
HOUSE OF REPRESENTATIVES, FROM THE STATE OF SOUTH
CAROLINA

Congressman TALLON. Mr. Chairman, thank you, Senator Grass-
ley, Senator Reid. I do appreciate the opportunity to appear here
this morning to discuss the Taxpayers’ Bill of Rights. I am pleased
to report that our co-sponsors of the identical legislation in the
House number 48.

Mr. Chairman, I realize you have a number of witnesses today,
and I am not going to go into the specifics of the legislation. I
would, however, like to start with a brief description found in our
Government manual, which states, and I quote:

The IRS mission is to collect the proper amount of tax revenue at the least cost to

the public in a manner that warrants the highest degree of public confidence in our
integrity, efficiency, and fairness.

But Mr. Chairman, listen to some of the comments that I have
received from the citizens that we have been elected to serve.

The power of the IRS seems to be exercised not for the purpose of collecting taxes
or prosecuting guilty individuals, but to render taxpayers financially incapable of
using their assets to defend themselves.

The IRS seems to ignore our laws, its regulations, and the rules of decency.

During the interview when I was audited, I was made to feel like a criminal of
the worst type.

From a current IRS employee:

They are pressuring us to produce more and more audits and more and more dol-
lars of tax per audit. The IRS is increasing production quotas, demanding quantity
not quality.*

Even in a well-publicized case, the IRS spokesman said of a tele-
phone collection practice by employees, and I quote again:

They are pretty hard-nosed. That is their job.

Mr. Chairman, these comments do not reflect the proper balance
of the Government’s right to collect taxes with the individual
rights of taxpayers, including due process of law, right to counsel,
the presumption of innocence, and other rights normally and com-
monly afforded individuals in virtually any other type of proceed-
ing in our State and Federal courts.

In a well-noted Supreme Court decision in 1819, Chief Justice
John Marshall wrote: ‘The power to tax involves the power to de-
stroy.” But he went on to say that “carrying taxation to the point
of destruction would be an abuse that wouid in turn destroy the
confidence of the people in their Government.” Mr. Chairman, the
IRS as part of the Federal Government must function within the
guidelines of fairness and decency; and to restore confidence in the
gstﬁm of collecting taxes, we need to enact the Taxpayers’ Bill of

ights.

Americans across this country do not object to paying a fair
share of taxes to operate the Government, but they do object and
rightly so to the heavy-handed tactics in the collection of these
taxes that sometimes appear to violate the freedoms guaranteed in
the Constitution. If taxes are the price we pay for a civilized socie-
ty, let us make sure that they are collected in a civil manner.

Thank you very much, Mr. Chairman.
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Senator Pryor. Congressman Tallon, thank you, and we thank
all of our members of the Senate and also you, Congressman
Tallon, from the House; and we are very indebted to you for han-
dling this and trying to get more co-sponsors on the Taxpayers’ Bill
of Rights in the House.

Now, I would like to ask Senator Grassley, Senator Reid, and
Congressman Tallon to come and sit at the committee table. We
will call our first panel this morning.

Mr. Thomas Treadway, a taxpayer of Piperville, Pennsylvania;
Ms. Elaine Mittleman, a former Treasury employee from Falls
Church, Virginia; and Mr. Joseph Smith, Jr., former Internal Reve-
nue Service employee of Las Vegas, Nevada.

Mr. Treadway, we appreciate your coming this morning and we
do all of the witnesses, particularly the other two of you on this
particular panel. Of the many hundreds of cases that we have
heard about, we have chosen three this morning from taxpayers to
sort of represent some of the broad problems that we—members of
the House and members of the Senate—are concerned about with
the Internal Revenue Service and the relationship to the American
taxpayer. Each of you represent a unique situation or a unique
problem, and we very much appreciate your being here. We hope it
will not further jeopardize you in the future, and I must say you
are very courageous to come before this committee this morning.

Mr. Treadway?

[The prepared written statement of Congressman Tallon follows:]
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ir. Chairiran, Mcubers of the Subconmittee, | appreciate the opportunity to
appear this norning to discuss the Taxpayers' Bill of Rights. I am pleased to
report that [ have cosponsored the identical bill in the House which alrcady has
48 cosponsors.

Mr. Chairman, | realize you have a number of witnesses today, so 1 am not
going into the specifics of the legislation.

I would, however, like to start with a brief description found in our
government manual which states that "the IRS mission is to collect the proper
amount of tax revenue at the least cost to the public in & manner that warrants
the highest degree of public confidence in our integrity, efficiency and fairness.”

But listen to some of the comments [ have received from the citizens we
have been elected to serve:

" . . . the power of the IRS secms to be exercised not for the purpose
of collecting taxes or prosecuting guilty individuals, but to render taxpayers
financially incapable of using their assets to defend themselves . . ."

" . . . the IRS seems to igrore our own laws, its requlations and the
rules of decency . !

" . . . during the interview when I was audited, 1 was made to feel like
a criminal of the worst type L

From a current IRS employee, " . . . they are pressuring us to produce more
and more audits and more dollars of tax per audit. The IRS is increasing pro-
duction quotas demanding quantity, not quality."

Even in a recently well-publicized case, the IRS spokesman said of the
telcphone collection employees, "They're pretty hard-nosed. That's their job."

Mr. Chairman, these comments do not reflect the proper balance of the
government's right to collect taxes with the individual rights of taxpayers,
including due process of law, right to counsel, the presumption of innocence
and other rights normally and coiwonly afforded individuals in virtually any
other type of proceedings in our state and federal courts.

In a well-noted Supreme Court decision in 1819, Chief Justice John Marshall
wrote, '"the power to tax involves the power to destroy."

But he went on to state what is not as often quoted, "Taxation does not
necessarily and unavoidably destroy. To carry it to the excess of destruction
would be an abuse, (o presume which, would banish that confidence which is
cssential to all government."

Mr. Chairman, the IRS, as part of the federal gqovernmnent, must function
within the guidelines of fairness and decency. #And to restore public confidence
in the system of collecting taxes, we neced to enact the Taxpayers' Bill of Rights.

Americans across this country do not object to paying a fair share of taxes
to operate the government, but they do object and rightly so, to the heavy-handed
tactics in the collection of these taxes that suretines appear to violate the
freedoms guaranteed by the Constitution.

If taxes are the price we pay for a civilized society, let us make sure
they are collected in a civil ranner.

Thank you, Mr. Chairman.

BEST AVAILABLE COPY
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STATEMENT OF THOMAS L. TREADWAY, TAXPAYER,
PIPERSVILLE, PA

Mr. TReapwAY. Mr. Chairman, my name is Thomas L. Treadway,
and I am from Pipersville, Pennsylvania. Mr. Chairman, you are
looking at a man that the IRS totally destroyed. For five years, |
have been totally consumed with a nightmare, a nightmare that
began with a seemingly routine IRS audit but turned into a jeop-
ardy and termination assessment and a seizure of my companion
and friend'’s bank accounts. The IRS seized over $22,000 of Shirley
Lojeski's bank account for my alleged tax deficiencies, using my
Social Security number to do so.

In December 1979, Revenue Agent Richard Boandl began an
audit of my 1977 tax return. During 1981, he began auditing me for
1978, 1979, and 1980. In February 1982, Mr. Boandl proposed an as-
sessment of $247,000, including penalties and interest. I refused to
accept his findings and, the next thing I knew, they had already
assessed the tax and started seizure actions.

Agent Boandl subsequently testified in court that, because I was
involved in the sale of some real estate holdings, he believed that I
was liquidating my assets to the detriment of the Government and
distributing the proceeds to my friend, Shirley Lojeski. On this
speculation, Agent Boandl received permission from his supervisor
to do a jeopardy assessment and a termination assessment against
me.

Subsequently, Officer George Jessup began jeopardy seizure ac-
tions on August 3, 1982; I was presented with assessment notices
for $247,000. Officer Jessup stated that he was doing this because
of apparent dissipation of my assets while I was being audited. On
the same day, he filed a tax lien against me and another one
against Shirley.

Revenue Officer Jessup’s history sheets, which we obtained
through the Freedom of Information Act, stated that he was pro-
ceeding without the approval of IRS legal counsel because he
feared the Government would lose revenues.

Officer Jessup’s history sheet showed that he merely assumed
that money had been transterred from me to Shirley because a cur-
sory review of her tax returns showed operating losses. He won-
dered how she could be making mortgage payments without my
help. His notes state that that fact is “probably what made this
case go so far.”

Officer Jessup even lied to Shirley’s banks that the IRS had evi-
dence that I was concealing funds in her name. He even told the
banks the IRS would take the brunt of any wrongful levy action.
He had all her funds seized even though she did not owe any taxes,
and there was no evidence that I was concealing any funds in her
name.

Even though he filed a tax lien against her property and seized
her life savings, he never gave her notice or an opportunity to chal-
lenge the levy or the lien on her property.

It is clear, even though she was an innocent party, she had no
rights in this matter at all. At least, I had a 30-day appeal right.
Revenue Officer Jessup took all of these actions on his own, with-
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out any approval from IRS legal counsel as required by the Inter-
nal Revenue Manual.

In court, Jessup repeatedly testified that he didn’t need author-
ity from any superior to do what he did and that he alone could
make that determination. The U.S. District Court of the Eastern
District of Pennsylvania ruled that Agent Boandl and Officer
Jessup failed to show that they had a reasonable ground for belief
and a good faith belief that their actions were fully in accordance
with the law and regulations.

As a result of the seizure of Shirley’s life savings and her proper-
ty, she lost her health and life insurance policies because she did
not have the money to pay the premiums. She was threatened with
foreclosure of her real estate because she couldn’t make the mort-
gage payments. She couldn’t run her horse business because she
couldn’t afford to buy feed and other items. She was sued by a sup-
plier because she couldn’t pay the bills. She had to borrow money
to buy her groceries and to make her mortgage payments.

She was humiliated and degraded and became withdrawn. She
wouldn’t leave her farm because she was ashamed to meet people
and for fear that Officer Jessup would come back to the farm and
seize all of her personal property.

I filed an appeal of this assessment right away and, while the ap-
peals conference was pending, Revenue Officer Jessup told my at-
torneys that he would not back away from further seizure actions.
On September 23, 1982, IRS Appeals Officer John Percaccio, after
reviewing the case, ruled that the entire $247,000 tax assessment
against me was unreasonable and abated the entire deficiency back
to zero.

It was later at a subsequent audit that we agreed we owed
$11,000 for the minimum tax, which wasn’t even part of the origi-
nal jeopardy assessment. Not only was the entire $247,000 jeopardy
assessment unreasonable, the IRS never proved in court that there
were any facts substantiating the jeopardy and termination ac-
tions. Agent Boandl testified that he never checked the real estate
records, nor did he know of any funds I may have received from
the sale of properties sold in March and June of 1982. In fact, I re-
ceived no funds. It all went to the banks to pay off mortgages.

The outrageous and arbitrary actions of Agent Boandl and Offi-
cer Jessup have ruined our lives. August 3, 1982 is a day that will
go to my grave with me. Even when the abatement was directed by
the Appeals Officer, Agent Boandl and Officer Jessup refused to
back down. They kept threatening to do the whole thing all over
again.

The IRS took four months to get Shirley’s money back to her;
and when her attorney called to complain of the delay, Officer
Jessup told them that he resented the pressure to release the lien
and refund the money. Even when the IRS continued stalling in re-
funding Shirley’s money, Officer Jessup wrote in his history sheets
that he was not overly concerned. Officer Jessup was so obsessed
with the harassment of me that he tried to contrive an excuse to
start seizure actions all over again.

While I was out of town for a family funeral for four of my
family members who had died in a fire, he wrote that I had appar-
ently skipped the area and could not be located.
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To this day, I have to contend with more audits, harassment, and
surveillance from Agent Boandl.

What I have learned since this has happened to me is that tax-
payers have no rights in dealing with the IRS. We are totally at
their mercy. You can murder 10 people and you are innocent until
the State spends taxpayers’ money and proves you guilty. In this
case, we are guilty without any hearing or any due process. The
IRS did what they did without any internal management protec-
tion or any protection from the court. Even common criminals
have more rights.

At least the police need a search warrant first before seizing a
taxpayer’'s property. The IRS is allowed to seize anything they
want any time they want, without so much as a court order, even
when you don’t owe the tax.

I am broke. I have no job. I have no insurance policies. I have no
car. Yet, I have not asked for welfare or public assistance. At one
time, I had a very successful business in trash management, but
the Government has stripped me of everything; and everything
they did was based on naive assumptions. Nothing they did had
any basis in fact whatsoever. Since August 3, 1982, we have never
felt so humiliated and so totally stripped of all of our faith that we
have always had in our system of Government.

But we have done nothing wrong and nothing illegal. We are vic-
tims of an IRS mentality that believes all taxpayers are criminals
and should be punished.

After years in this nightmare, we have lost many of our ac-
quaintances, family, and friends. Everyone assumed that the IRS
must have had some basis for what they did. They refuse to believe
that our great country, with its Constitutional protections of the
Bill of Rights, could have allowed some Government agents to go
berserk. After all, they say, those kinds of things only happen in
Communist countries.

But I have also learned that not only can the IRS make you a
victim, but lawyers can also. Shirley and I have incurred over
375,000 in legal and accounting fees to fight the IRS. Shirley is a
totally innocent bystander in this mess and had to pay over $30,000
in legal fees to redress her wrong. As taxpayers, the system is
stacked against us.

We have to contend with overzealous IRS agents who try to
make us pay more than we should and lawyers and accountants
who play along with the game to try to get their higher fees.

I come before you today to ask for your help, not only for me but
for all other Americans. I used to pray at night that this would
happen to every American because only then would the system
change. We in this country are getting away from our great docu-
ments, the Constitution and the Bill of Rights. We need protection
from Government agents like Boandl and Jessup who think they
have the power to destroy peoples’ lives without cause or justifica-
tion.

We also need your help to protect our constitutional rights. The
courts are not sympathetic to taxpayers. Shirley sued Agent
Boandl and Officer Jessup for violating her constitutional rights. In
the U.S. District Court, she won because the court ruled the IRS
had violated the Fourth and Fifth Amendments to the Constitu-
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tion. The court granted her compensatory damages but no punitive
damages.

In the Third Circuit Court of Appeals, Shirley lost through some
strange and twisted reasoning. The IRS argued that her constitu-
tional rights were not violated just because Agent Boandl and Offi-
cer Jessup violated the IRS Manual.

The IRS argued that the IRS Manual establishes an internal op-
erating procedure but not a constitutional due process standard.
The court agreed with this argument because Shirley had failed to
show any detrimental reliance on the requirement that the IRS Re-
gional Counsel approve the filing of notices of lien and levy. I don’t
know how she was supposed to rely on this requirement when she
was an innocent victim in this whole affair. There was nothing she
could have done ahead of time to rely on this.

She never even knew about the IRS liens and levies until her
checks started bouncing. But what is even more bizarre, the court
recognized that jeopardy assessments preclude the possibility of re-
liance. To top it off, the court ruled that the IRS had not violated
her Fourth Amendment rights against the warrantless seizures for
the simple reason that such actions violated no privacy interest.
The court totally ignored the fact that Shirley did not owe any
taxes.

I come before you today and ask you why? Why did this happen
to me? Why did this happen to Shirley? How could our Govern-
ment have let this happen? Where are the controls of IRS and its
agents? Don’t we at least deserve the same rights as common
criminals? Aren’t we entitled to a due process?

Doesn’t the Constitution guarantee me protection from unreason-
able searches and seizures?

For five years, I have been shackled and in an invisible prison. I
don’t drirk. I don’t smoke, or take drugs. But for five years, I have
been in a depressive drunkenness.

Every moment of my life has been totally consumed with this.
Because of this, I am left with nothing; but Agent Boandl got a pro-
motion and a raise for what he did to me.

I ask you: Is this the way we want our country run? Shouldn’t
overzealous Government agents be held responsible for their ac-
tions? Shouldn’t there be an easier way to stop these people than
having to bankrupt yourself through legal fees? Shouldn’t the Gov-
ernment be requested to repair the damage and make me and Shir-
ley whole again?

Mr. Chairman, thank you for giving me this opportunity to tell
you how the IRS can destroy a law-abiding taxpayer’s life. I sin-
cerely hope you are successful in enacting a Taxpayers’ Bill of
Rights to protect our taxpayers from experiencing a similar night-
mare. Thank you.

Senator PrRYOR. Mr. Treadway, we have decided this morning
that we will allow each witness to make his statement; and then, if
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we may be permitted and if you would so consent, then we would
ask questions of the witnesses after the three have completed their
testimony.

Let me just make a comment. Your coming here today in public
with what you have been through in the past five or six years in
my opinion deserves a chapter in Profiles in Courage. We thank
you, and all American citizens should be in your debt.

Mr. TrReapwAy. Thank you.

[The prepared written statement of Mr. Treadway follows:]
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Thomas L. Treadway
P.0. Box 196
Pipersville, PA 18947

Mr. Chairman:

My name i{s Thomas L. Treadway and I'm from Pipersville,
Pennsylvania. Mr. Chairman, you are looking at a man the IRS totally
destroyed. For five years I have been totally consumed by a
nightmare, a nightmare that began with a seemingly routine IRS audit
that turned into a jeopardy and termination assessment and a sefzure
of my companion and friend's bank accounts. The IRS seized over
$22,000 out of Shirley lLojeski's bank account for my alleged tax
deficiencies, using my Social Security number.

In December 1979 Revenue Agent Richard Boandl began an audit of
my 1977 tax return. During 1981 he began auditing me for 1978, 1979
and 1980. In February 1982 Mr. Boandl proposed an assesament of
$247,000 including penalties and interest. I refused to accept his
findings and the next thing I knew they had already assessed the tax
and started selzure actions.

Agent Boandl subsequently testified {n court that because I was
involved in the sale of some real estate holdings, he believed that 1
was liquidating my assets to the detriment of the government and
disbursing the proceeds to my friend Shirley lojeski. On this
speculation Agent Boandl received permission from his supervisor to do
a jeopardy assessment and a termination assessment against me.

Subsequently Revenue Offficer George Jessup began jeopardy seizure
actions. On August 3, 1982 I was presented with assessment notices

for $247,000. Officer Jessup stated that he was doing this because of
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the “"apparent dissipation™ of my assets while I was being audited. On
the same day he filed a tax lien against me and another one against
Shirley. Revenue Officer Jessup's history sheets - which we obtained
under the Freedom of Information Act - stated that he was proceeding
without the approval of IRS legal ccunsel because he feared the
government would lose revenues,

Of ficer Jessup's history shects showed that he merely assumed
that money had been transterred from me to Shirley because a cursory
review of her tax returns had shown operating losses. He wondered how
she could be making mortgage payments without my help. His notes
state that that fact is “probably what made this case so far."

Officer Jessup even lied to Shirley's banks that IRS had
“evidence” that I was concealing funds in Shirley's name. He had all
her funds seized even though she did not owe any taxes, and there was
no “evidence” that I was concealing funds {n her name. Even though he
filed a tax lien against all her property and seized her life savings,
he never even gave her notice or an opportunity to challenge the levy
or the li{en on her property. It's clear that even though she was an
fanocent party; she had no rights in this matter at all. At least I
had a thirty-day appeal right.

Revenue Officer Jessup took all these actions on his own, without
any approval from the IRS legal counsel as required by the Internal
Revenue Manual. In court Jessup repeatedly testified that he “didn't
need authority from any superior to do what he did, and that he alone
could make the determinatfion.” The U.S, District Court for the
Eastern District of Pennsylvania ruled that Agent Boandl and Officer

Jessup "failed to show that they had a reasonable ground for belief
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and a good faith belief that their actions were fully in accordance
with the law and regulations.”

As a result of the sefzure of Shirley's life savings:

* She lost her health and life insurance policies because

she did not have the money to pay the premiums.

* She was threatened with foreclosure of her real estate

because she couldn't make her mortgage payments.

* She couldn't run her horse business because she couldn't

afford to buy feed and other {tems.

* She was sued by a supplier because she couldn't pay the

bills.

* She had to borrow money to buy her groceries and to make

her mortgage payments.

* She felt humiliated and degraded and became withdrawn.

* She wouldn't leave the farm because she was ashamed to

meet people, and for fear that Officer Jessup would come
back to the farm and seize all her personal property.

I filed an appeal of this assessment right away, and while the
appeals conference was pending, Revenue Officer Jessup told my
attorneys that he would not back away from further sefzure actions.

On September 23, 1983 IRS Appeals Offfcer John Percacclo, after
reviewing the case, ruled that the entire $247,000 assessment agafinst
me was “unreasonable”, and abated the entire deficiency back to zero.
It was later at a subsequent audit that we agreed I owed $1!,000 for
the minimum tax, which wasn't even part of the original jeopardy
assessment,

Not only was the entire $247,000 jeopardy assessment
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unreasonable, the IRS never proved {n court that there were any facts
substantiating the jeopardy and termination actions. Agent Boandl
testified that he never checked the real estate records, nor did he
know of any funds that I may have received from the sale of properties
sold 1n March and June of 1982. 1In fact, I had received no funds. It
all went to the bank to pay off the mortgages.

The outrageous and arbitrary actions of Agent Boandl and Officer
Jessup have ruined our lives, August 3, 1982 is a day which will go
to my grave with me. Even when the abatement was directed by the
Appeals Officer, Agent Boandl and Officer Jessup refused to back down.
They kept threatening to do the whole thing all over again. The IRS
took 4 months to get Shirley's money to her and when her attorney
called to complain of the delay, Officer Jessup told him that he
"resented the pressure .., to release the lien and refund the money.”
Even when the IRS contfnued stalling in refunding Shirley's money
Officer Jessup wrote in his history sheets that he was “not overly
concerned.”

Officer Jessup was 80 obsessed with harrassing me that he tried
to contrive an excuse to start seizure actions all over again. While
1 was out of town for a family funeral where 4 of my family members
had died in a fire, he wrote that I had "apparently skipped the area”
and could not be located. To this day I have to contend with more
audits, harrassment, and surveillance from Agent Boandl.

What 1 have learned since this has happened to me {s that
taxpayers have no rights in dealing with the IRS. We are totally at
the{r mercy. You can murder 10 people and you are {nnocent unti! the

state spends the taxpayers' money and proves you guilty. In this case
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we were gullty without any hearing or any due process. The IRS did
what they did without any internal management protections or any
protection from the court. Even common criminals have more rights.
At least the police need a search warrant first before seizing a
taxpayer's property. The IRS is allowed to sefze anything they want
‘anytime they want without so much as a court order, even when you
don't even owe the tax.

1 am now broke, 1 have no job, no insurance policies, and no car.
At one time I had a very successful business in trash management, but
the government has stripped me of everything, and everything they did
was based on naive assumptions. Nothing they difd had any basis in
fact whatsoever. Since August 3, 1982 we have never felt so
humilfated and so totally stripped of all the faith we've always had
in our system of government. But we have done nothing wrong and
nothing illegal. We are victims of an IRS mentality that believes
that all taxpayers are criminals énd should be punished.

After years into this nightmare we have lost many of our
acquaintances.’famlly and friends. Everyone assumes that the IRS must
have had some bésis for what they did. They refuse to believe that
our great country with its constitutional protections of the Bill of
Rights could have allowed some government agents to go berserk. After
all, they say, those kinds of things only happen in communist
countries.

But I have also learned that not only can the IRS make you a
victim, but lawyers can also. Shirley and I have incurred over
$75,000 in legal and accounting fees fighting the IRS. Shirley, a

totally {nnocent bystander in this mess, had to pay out over $30,000
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in legal fees to redress her wrong!

Ag a taxpayer the system is stacked against us. We have to
contend with overzealous IRS agents who try to make us pay more than
we should, and lawyers and accountants, who play along with the game
to try to get higher fees.

I come before you today to ask for your help, not only for me but
for all other Americans. I used to pray at night that this would
happen to every American, because only then would the system change.
We in this country are getting away from our great documents, the
Constitution and the Bill of Rights., We need protection from
government agents like Boandl and Jessup who think they have the power
to destroy people’'s lives without cause or justification.

We also need your help to protect our constitutional rights. The
courts are not sympathetic to taxpayers. Shirley sued Agent Boandl
and Officer Jessup for violating her constitutional rights. In the
U.S. District Court she won because the court ruled the IRS had
violated the 4th and 5th amendments to the Constitution. The court
granted her compensatory damages but no punitive damages.

In the 3rd Circuit Court of Appeals Shirley lost through some
strange and twisted reasoning. The IRS argued that her constitutional
rights were not violated just because Agent Boandl and Officer Jessup
violated the IRS Manual. The IRS argued "that the IRS Manual
establishes an internal operating procedure, not a constitutional due
process standard."”

The Court agreed with this argument bec;use Shirley had "falied
to show any detrimental reliance on the requirement that IRS Regional

Counsel approve the filing of notices of lien and levy.” I don't know
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how she was supposed to rely on this requirement when she was an
innocent victim in this whole affair. There was nothing she could
have done ahead of time to rely on this. She never even knew about
the IRS liens and levies until her checks started bouncing. But what
i8 even more bizarre, the court recognized that "jeopardy assessments
.++ preclude the possibility of reliance.” To top it off, the Court
ruled that the IRS had not violated her 4th Amendment rights against
warrantless selizures for the “"simple reason that such actions violated

no prlvacﬂ interest.” The court totally ignored the fact that Shirley

did not owe any taxes.

I come before you today and ask you why? Why did this happen to
me? Why did it happen to Shirley? How could our government have let
this happen? Where are the controls on the IRS and {ts agents? Dun't
we at least deserve the same rights as common criminals? Aren't we
entitled to a due process? Doesn't the Constitution guarantee me
protection from unreasonable searches and sefzures?

For five years I have been shackled and in an invisible prison.

I don't drink, smoke, or take drugs, but for 5 years I have been in a
depressive drunkenness. Every moment of my life has been totally
consumed with this, Because of this I am left with nothing, but Agent
Boandl got a promotion and a ralse for what he did to nme.

I ask you, is this the way you want our country run? Shouldn't
overzealous government agents be held responsible for their actions?
Shouldn't there be an easier way to stop these people than having to
bankrupt yourself through legal fees? Shouldn't the governrent be
requested to repair the damage and make me and Shirley whole again?

Mr, Chairm..., thank you for giving me this upportunity to tell
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you how the IRS can destroy a law abiding taxpayer's life. I
sincerely hope you are successful in enacting a taxpayer's bill of

rights to protect other taxpayers from experiencing a similar

nightmare.
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” Senator Pryor. Ms. Mittleman, we look forward to your state-
: ~ment. This is Elaine Mittleman, attorney at law in Falls Church,
. [ Virginia:

: Let me just state to our colleagues that Section III of the Taxpay-
ers’ Bill of Rights includes a section to establish an inspector gener-
al created by statute, not by administrative decree, responsible to
the Congress.

Basically, the statement of Ms. Mittleman this morning will
relate to this need and to some other matters that she would like
to tell this committee about at this time.

We are very honored that you would be here this morning, Ms.
Mittleman.

STATEMENT OF ELAINE J. MITTLEMAN, ESQUIRE, FORMER
TREASURY EMPLOYEE, FALLS CHURCH, VA

- Ms. MitTLEMAN. Thank you, Senator Pryor. I am glad you clari-
fied that because what I am speaking about is not related to the
IRS; it is related to the Treasury overall.

I was a Treasury employee and I went to the Inspector General
in that capacity. I am going to paraphrase some of my statement,
so if it doesn’t look like I am reading off the page, you will under-
stand why.

I am an attorney and a sole practitioner, and I am pleased to tes-
tify today on my experience with the Inspector General. I think it
can best be compared to the “Little Shop of Horrors.” I agree with
Mr. Treadway in that in my situation as well as his consisted of
guilty until proven innocent, complete and utter lack of due proc-
ess.

When I worked at the Treasury, my first job out of law school—
this was in 1980—I became very concerned with some of the things
that I saw in my particular capacity. There were some legal issues
that I felt were not being complied with, and I made those points
with my boss as best I could

And the situation deteriorated, deteriorated, and deteriorated;

g;*and I-finally was told by an attorney in private practice that, well,
you should go to the Inspector General because that is what the
Inspector General was created to do. At that point, I had been
threatened with termination.

I won’t go into the details, but it become a very big problem of
communication, to put it mildly. When I went to the Inspector
General, he said to me: Well, this is a personnel matter; go over to
tlll)e Office of Special Counsel. We deal with waste, fraud, and
abuse.

I said: Oh, no, no, no. This is not a personnel matter; this is
waste, fraud, and abuse definitely. And as an aside, I did go over to
the Office of Special Counsel, as well, which is another story; and I
think Senator Pryor has been involved in that as well.

So, I went to the Inspector General and provided them with
handwritten notes as to my concerns under the law that I was wor-
ried about. That is basically the last time I saw the Inspector Gen-
eral, and that is when my troubles really started. I did end up get-
ting fired about six weeks after that time; and after I was fired, I
received a copy of the Inspector General report.
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Portions of it were blacked out; I will show you. This is just a
part of the Inspector General report. It turns out they investigated
me instead of what I asked them to investigate. This is basically a
personnel document as to what a bad person I am.

Then, they told me I was not allowed to correct, amend, or sup-
plement this record whatsoever because it was an investigatory
document for law enforcement purposes; and it remains as you see
it to this day. I am in the process right now of trying to pursue
litigation to rectify that situation.

I am representing myself, and the outcome of that litigation can
only be guessed at this time. It is by no means a certainty that I
will get the remedy that I need.

The Inspector General report itself was the collection of inter-
views of different people including the secretaries, security guards,
etcetera. It had actually nothing to do with the law that I was com-
plaining about. It had to do, like I said, with me. Some of the inter-
views directly conflic' ed with some of the interviews. There was no
attempt to explain which interview made more sense.

There were no findings of facts, recommendations, or conclusions
like a GAO report would have. It was just a compendium of inter-
views, with the blacked-out part in it.

I repeat that I had no comment. I was not allowed to say this is
not true; this didn’t happen; that did happen—nothing.

Senator PrYOR. You had no hearing. Is that correct?

Ms. MittLEMAN. I had nothing. They just sent it to me in the
;nail. I mean, it took me weeks to even read it. You know, it was a
oser.

As another aside, if they had come up with something so terrible,
why didn’t they report it to somebody? In other words, the only
purpose of this document is to malign me.

In other words, there was no remedy for the Inspector General.
They didn’t say that this was something you would really be able
to look into. It just sits on a shelf to be used as a weapon against
me. That is its only purpose.

When I went to the IG, I literally created a monster. In other
words, this report would not exist if I hadn’t gone to the IG. No one
else went there. I am the one who went there, and it ended up
being what I call a sword used against me but it is shielded from
my inputting into it; I am stopped from doing anything about it.

Like I said, it is like the “Little Shop of Horrors’ because it has
followed me around. It was sent over to the Federal Reserve. It was
sent over to the GAO. Office of Special Counsel relied upon it. It
was basically paraphrased in a newspaper article. While the Treas-
ury spokesman was saying he couldn’t talk about the Inspector
General report because of the Privacy Act, but he said it wasn’t
Rattering to me. I think those clearly are violations of the Privacy

ct.

Then, several years later, I was selected for a Schedule C position
with the Department of Commerce, and I thought I could finally
get this behind me and I wili have a nice, clean record over at the
Department of Commerce. But it turned out I had to get a full-field
investigation because of international trade, and I had to get a se-
curity clearance.
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So, the OPM investigator said to me: Well, we have this Inspec-
tor General report, and so you have to sign a release under the Pri-
vacy Act because we have to have this thing. And I said, well,
okay; but I said this thing is really a rag; and whoever reads it, I
said, I would like to be able to explain to them the background in
which this thing was created.

So, he said to me, oh, no problem, you know; that is our system.
And whenever we make our determination-—this is OPM I am talk-
ing about now—that you will have the hearing and you can explain
what is going on and so forth. Anyway, I never got any hearing on
that either. So, then I ended up with an OPM document which was
sort of an elaboration on the Inspector General report. It has even
more blacked-out stuff in it, and this is also part of my litigation.

This is Protected Source A and Protected Source B.

Senator Pryor. You have no idea what was blacked out in that
report?

Ms. MITTLEMAN. A sentence here says:

Source does have some question concerning subject’s honesty. Subject—that is

me—did not seem to be an emotionally stable person. Subject was prone to emotion-
al outbursts and overreactions.

But I can tell you I think that I know who these people are now
because two of the attorneys that I worked with are now in New
York at Treasury. I wrote them letters, and they are not returning
my phone calls. So, I have a feeling that these are Protected
Sources A and B, but what I can do about it, I don’t know, because
that is another problem with another law.

Anyway, as to the merits of what I got from the Inspector Gener-
al in terms of an auditing/accounting type thing, the General Ac-
counting Office subsequently did do what I would not call an inves-
tigation, but they did a review at a Congressman’s request. And ba-
sically, it concurred with what I have been saying. So, in other
words, basically what I complained about was a policy matter, and
I recognized that at the time; but the policy matter transformed
itself into legal requirements—mere technicalities, if you will.

So, that is what I was concerned about, and I believe that my
ca?le had merit; but the Inspector General just went into that basi-
cally.

Senator PrYor. Do you feel like you have basically been sort of
blacklisted now as a Federal employee?

Ms. MitTLEMAN. Kneecapped? Yes. This is on my record for 15
years, and the stuff that is blacked out is actually worse because it
says things like my boss received Secret Service protection from
me, which is completely fallacious because the Secret Service pro-
vides protection—and I looked up the law yesterday—for the Presi-
dent, his wife, Presidential candidates, et cetera. And you know, as
a GS-13, I don’t believe that the Secret Service would be protecting
people from me.

Senator Pryor. Have you ever tried to take someone’s life
before? Do you have a history of this? (Laughter)

Ms. MiTTtLEMAN. Oh, no.

Senator PrYor. Do you have any reason to be dangerous?

Ms. MrrTLEMAN. I have a sharp tongue but, obviously, no, I don't.
I am not dangerous. He also said that I had leaked a transcript of a
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Treasury meeting to the New York Times. Only direct intervention
by the Secretary of the Treasury kept it from being printed; and
that was also completely untrue, and I have letters from several
officials, including a New York Times official and former Secretary
Miller saying no, that is not true.

But I was never confronted with any of this stuff either.

All right. I think what happened was, when I went to the Inspec-
tor General, you know at that time my boss told me that I had
caused him a great deal of personal embarrassment by going to the
Inspector General. And this was at the time that he was accusing
me of stealing documents and things; and it was like: Well, if you
think you are embarrassed, what about me? So, I said to him, that
I thought given the circumstances, it was the only choice that I
had because there was no other avenue I could pursue.

I had gone through the channels at Treasury; no one was listen-
ing to me. So, I believe that the Inspector General, in creating this
document, it has followed me around; it has mushroomed; and it
will continue to follow me around. I cannot correct or amend it be-
cause it is an investigatory document, but it is being used as a per-
sonnel document against me. In other words, if I try to get another
Government job, I will have to sign another release under the Pri-
vacy Act; and' they will read it again and it will go on.

Then, 1 subsequently found out that this Inspector General has
absolutely no accountability. He does not have to report to Con-
gress. And I realized then that they full well, if that was their
bent, could write a report knowing that it could be completely
untrue and no one would ever know the difference.

They could use it simply as a weapon against me, which is what
they have done. And they would never have to be accountable to
explain this, Senator Pryor, to anyone: Why does this page say this
when that page says that? They don’t have to do that.

Frankly, I am an attorney, and I am pursuing this litigation on
my own. Like I said, I don’t know what the result will be, but at
least I can go to the law library and look up the cases. But other
people are maybe not so lucky because they are not able to read
the cases, understand the law, and this could happen to them as
well. They could go to the Inspector General, thinking that this
was going to be some protection for them, and they are going to
have the same kind of blacked-out stuff that I have had.

So, I recommend obviously that you have a statutory IG. Fur-
thermore, also under the Civil Service Reform Act, as I am sure
you are aware, the agencies interpreting the—of these jobs as con-
tributing to the agency or something—in other words, there has
been no recognition that the individual should be protected.

In other words, the individuals have not been protected; and the
judges have relied upon the fact that Congress has not explicity
said: We want to protect the individuals. They say under Bushvey-
Lucas, there was a Civil Service, and that should be adequate
remedy.

So, I urge you if you so think that the individuals need protect-
ing, that you make that as explicit as you can possibly make it so
that lawyers and judges don’t get mired in what was the Congres-
sional intent. As you know, that is what they are stuck with. And I
think the Inspector General must be accountable. In other words, if
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they are going to be making reports—even though they are not
strictly personnel documents—-individuals are the people they are
talking about in those reports—and there must be something in
your bill to make sure that individuals have some accountability
and have some due process. And if the Inspector General says
something that is absolutely untrue, then the individual can do
something about it. And I will be very happy to answer questions.

Senator Pryor. Thank you very much. We really appreciate your
testimony today. I have been—and I know others have been—for
years very involved and very interested in the “Whistleblower Act”
and people who see problems in Government. Yours may have been
a clear whistleblower case. I know the case you are talking about. I
think it was the Chrysler matter.

Ms. MITTLEMAN. Yes.

Senator PrRYOR. On some reports that you did not feel were
coming in; but whether they were coming in or not coming in, it
looks like you were investigated rather than the people you were
trying to find out some facts from.

Ms. MiTTtLEMAN. I did get investigated. Definitely.

Senator PRYOR. We appreciate your being here this morning. We
will have questions momentarily.

Ms. MittLEMAN. If I could say one more thing? When I went to
the Office of Special Counsel, Senator Pryor, I wrote you a letter
subsequently on that matter as well. So, you have been involved in
the whole case.

Senator PrYor. Thank you. Our next witness on this panel is Mr.
Joseph Smith from Las Vegas, Nevada. And you were with the In-
ternal Revenue Service for——

Mr. SMmiTH. Eighteen and a half years.

Senator Pryor. Eighteen and a half years. I have read your
statement. I am intrigued by some of the things that you have to
report, and we look forward to your statement. Mr. Smith? Excuse
me, Senator Reid?

Senator Reip. Mr. Chairman, I would just like to make a com-
ment that I really appreciate Mr. Smith’s coming at his own ex-
pense to the hearing. This is the tax season and he is a tax ac-
countant. He is taking time away right in the middle of the tax
season. When I introduced this bill, Mr. Smith indicated that there
was some merit to it. He has been most helpful, and I can now tell
him in a public setting—as I should have done privately—how
much [ appreciate his time and efforts in this matter and especial-
ly coming at this time of the year. We possibly could have sched-
uled the hearing at a more appropriate time for you, but we are
indebted to you.

Mr. SMiTH. I just want to say something, Senator Reid, I appreci-
ate the opportunity to make my comment, but the reason why I am
here in the middle of filing season and giving up five days, so to
speak, of productivity is because I consider this bill to be extremely
important; and I consider it to be the right kind of a bill to repre-
sent taxpayers’' rights and to ensure more equitable and fair ad-
ministration of the tax laws. And that is why I am here. And I
would like to read my statement at this time, Mr. Chairman.

Senator PrYor. Certainly. Please proceed.

[The prepared written statement of Ms. Mittleman follows:]
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ELAINE J. MITTLEMAN
ATTORNEY AT LAW
2040 ARCH DRIVE
FALLS CHURCH. VIRGINIA 22043

TELEPHONE (7021 734.0482

STATEMENT OF ELAINE MITTLEMAN

ROLE OF TREASURY INSPECTOR GENERAL
IN INVESTIGATING COMPLAINTS ABOUT
THE CHRYSLER LOAN GUARANTEE PROGRAM

April 10, 1987

I am Elaine Mittleman, an attorney, and I am very pleased
to have the opportunity to speak today. I worked at the u.s.
Treasury on the Chrysler Loan Guarantee program from May 1980
until January 1981, when I was fired. Our job at the Treasury
was to monitor Chrysler's compliance with the Chrysle. Loan
Guarantee Act and the loan agreements. Shortly after I began
working at the Treasury, I became concerned that the Loan
Guarantee was a political deal and that strict monitoring would
be performed only as long as it was relatively painless. In
the second half of 1980, Chrysler's financial situation was
precarious. One of my jobs was to insure that Chrysler was
submitting the required documents. Because of its financial
situation, it was simply not able to do so. A particularly
troublesome document was the monthly Performance Certificate,
in which Lee lacocca and other corporate officers were to certify
that Chrysler was in compliance with the operating plan (the

five-year forecast and key to the monitoring). I expressed
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my concerns about the monitoring in a variety of ways with
Treasury officials. In early December 1980, I was told I would
have four more weeks of pay in return for giving up my key to
the office and not taking any Chrysler documents home with me.
There had been an attempt to label me a security risk, someone
who was looking for cover-up documents. When I received this
"offer," I considered it virtually a bribe to stay away from
the proceedings involving Chrysler's third request for funds.
(For a summary, ‘see newspaper clippings, attached herein as
Exhibits A-C.) I was absolutely dumbfounded and did not know
what to do. An attorney with whom 1 had worked while a law
clerk suggested I go to the Inspector General. I did not really
know what it was, but he told me that my concerns presented
exactly the situation for which the 1.G. had been created.

I met with the I.G. on Friday, December 12, 1980, and again
on Monday, December 15, 1980. Over that week-end, 1 prepared
handwritten notes, at the request of the I.G., summarizing the
situation. I never again met with the I.G. I was fired about
six weeks later, and subsequently obtained a copy of the I.G.
report through the %reedom of Information Act and the Privacy
Act. Before I was fired, my boss told me I had caused him a
"great deal of personal embarrassment by going to the I1.G."
I told him that, given the circumstances, I thought it was the

right thing to do. He said, "I don't believe you."

-2 -
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The 1.G. investigated me, rather than Chrysler. I was
so shocked when I saw the report that I could scarcely read
it. It made accusations that I had been 1in the assistant
secretary's office, 1looking for documents. The 1.G. report
is defaming and inadequate in a number of ways. It does not
investigate the charges I made, and served no auditing function
whatever. It contains no findings of fact, but is merely a
compendium of interviews - many of them about my actions.
Further, 1 was told I could not correct or amend the report
because it contains "investigatory material" and "investigatory
records." I received a sanitized version of the [.G. report
(see, for example, the interview with Roger Altman, the assistant
secretary, attached herein as Exhibit D), and a subsequent copy
I received has even more parts deleted. Thus, I have never
been given the opportunity to correct, clarify or even give
my side of the story on these accusations. I have not even
seen the entire I.G. report, because of the blacked-out parts.
I am presently pursuing litigation in this matter, but, because
of the complexities of the law, I am not assured of success.

1 subsequently discovered that the Treasury I.G. 1is not
a statutory 1.G., and does not have to report to Congress.
Therefore, 1 say that it was used as a sword against me, rather
than a shield to protect me. I 1literally created a monster

that has followed me around.
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How damaging has the I.G. report been to me? The damage
cannot be overstated. When the article on my termination appeared

in The New York Times, copies of the I.G. report were sent to

the Federal Reserve and the General Accounting Office. (This
would appear to be a violation of the Privacy Act.) A Treasury

spokesman told a Detroit free Press reporter that he could not

release the I.G. report, because of the Privacy Act, but he
stated that it contained "personal stuff" about me “that is
not flattering."” Thus, he was protected by the Privacy Act
from discussing any substantive investigative results (if there
had been any!), but he could paraphrase that the report did
not flatter me. This, again, would seem a clear violation of
the Privacy Act. On the same day that { went to the Inspector
General, I went to the Office of the Special Counsel of the
Merit Systems Protection Board. The Office of the Special Counsel
and Mr. Sugiyama, Associate General Counsel at 0SC, relied upon
the I[.G. report, particularly as verification for my "lack of
judgement and lack of rationality" (see excerpt of OPM report
prepared in 1983, attached herein as Exhibit E). Going to the
Inspector General did not even qualify me as a whistleblower,
according to Mr. Sugiyama, even though that would seem to be
a clear whistleblowing activity under the Civil Service Reform
Act. Finally, in 1982-1983, I was being considered for a Schedule

C position at the Department of Commerce for which 1 needed

-4 -
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a security clearance. I thought getting this position would
alleviate the damage done to my reputation from the Treasury
experience. During the course of the OPM full-field
investigation, the investigator told me I had to sign a release
for the I1.G. report. I told him that I would, but that I would
like to explain the report to whoever read it. The investigator
said, "Oh, sure, that's our policy. Before anything is done
on this, you will get a hearing." [ never did get that hearing.
When 1 saw the OPM report, I was shocked again. It is filled
with lies and misstatements. But what has happened 1is that
the 1.G. report followed me over to Commerce and has now a life
of its own,

As to the merits of what [ took to the I.G., was there
something there? The answer can only be yes. Many of the
reporting requirements had to be waived. Officials argued that
telephone contacts with Chrysler were maintained. While that
is true, monitoring and creating a paper trail cannot be
accomplished verbally. One of my concerns was that, some years
later, at a congressional hea.ing, ! would be asked, "“Where
is the report on X?" I did not want to answer, "Oh, my boss
said it wasn't important." For one thing, he was not an attorney
and I was, and | believed I had ethical requirements to uphold
the law. [ thought that we, as individuals, did not have
authority to waive requirements. No question that many

requirements were "mere technicalities," but that is the nature
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of a loan document. I used to say that - if all the requirements
were -written down by Congress and the lawyers in order that
a loan guarantee be punitive (rather than attractive), but those
requirements were really just for show - then the job of enforcing

and monitoring should be given to chimpanzees who did not have

;3 to worry about ethics.
g The GAO subsequently did an inquiry into the reporting
2 by Chrysler. The 1.6. could have done this, as well, but,

instead, it investigated my behavior. The GAQ review was somewhat

hindered by the fact that the Comptroller General of the GAQ

ARG PRt

was a voting member of the Chrysler Loan Guarantee Board, and
he could not really audit himself. See letter from Milton J.
Socolar to Rep. Henry S. Reuss, dated March 17, 1981, attached

herein as Exhibit F. The final GAO letter, attached herein

as Exhibit G, discussed the waivers of reports and the omission

of a December 1980 performance certificate. It should be noted

;i that another concern was the failure of Touche Ross & Co.,
;3 Chrysler's auditors, to be able to express an opinion about
%é Chrysler's 1980 financial statements. See Accountants' Report,
¥ dated February 27, 1981, attached herein as Exhibit H. Touche

Ross' report was not unexpected, given the financial situation

and restructuring of Chrysler. Rendering this opinion basically

relieved Touche Ross of any vresponsibility if Chrysler went

%
3
3
4

bankrupt. See letter of Professor Yuji Ijiri, dated February
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26, 1987, attached herein as Exhibit [. It would seem that
the [.G. could have performed an especially vital auditing role.
in that situation, since both GAG and the outside auditor, Touche
Ross, were quite limited in the control and overview they could
exercise. Nevertheless, the [.G. failed utterly to investigate
the monitoring of Chrysler and, instead, shot the messenger.

What do I recommend? First, that the Treasury I1.G. be
statutory and held accountable for the reports it creates. It
must do an actual auditing, with findings of fact, conclusions
and recommendations. Second, those who go to the I.G. must
be protected. There is a similar problem with the Merit Systems
Protection Board. The personnel in these organizations behave
as though their objective is to the greater good of all, which
translates inco hurting the individual. While I acknowledge
that the 1.G. should not represent the individual bringing a
charge, 1 strongly urge that Congress add enough language to
insure that there is Congressional intent that the individual
not be harmed.. Finally, Congress must be especially forceful
in its efforts to equip the I.G. with proper tools to be
effective. Note the comment (letter attached herein as Exhibit
J) of Milton Friedman that "there can seldom if ever be real
protection for whistle blowers given the self-interest of the
persons on whom the whistle is blown." Only Congress can provide

that protection.
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Insider Actions

By KENNLTIIU. NOUI L

Withia the past montd, o Hurry ot
sie ¥y 1H3dinp “Cnnduis hay Lested the
detective akills ol w lutlepublicized
teamul wnalysis al the New York Stock
Eachargr-

On Fedb 3. 3 former investmient
bLankee at Morpen Stanley & Company
anrd three mhrul\n e accund of

&

82

Wyainan, fof violating lmfdrl'n-.lm,;
rults Aad Jast veeek the financler B

Cwand MOGHEert was convicted of M

counlsal stk n3patanion

The ditective witk 1n cach case
Loplnated 10 8 smill, AGISY FoGIn sev.
coal storees above the (cading Huar of
the tiew York Stock Eachange There,
aoud the stuccnio clatter of printing
mmchines ihat record stuch tfndey, &
tean ol 13 analysis nod investigalors,
arinnd with campiters, foltows each
teansacion madelna trading session

Qfficials o1 the New York Stoch Ex-
chuange are decldedly optimistic abuul

the ¢ maetket vbaervery, white
pluuding the siock eachange’s sccuit
ellorly are nol snenthusiasiic sbout |
alullty t protecd dgalnst well €xecutr
stock nianipulston orf Insider tradis
scheiney

*11 8 persan has Inside lnlorrmm
ond teils & Irtend aboul 1L, and 1t
feiend (elis another triend about 1L, 8¢
i o tlens ace gone thrvugh nomir -
seuunts [In whichthe actualownery
the stock are nol Identified), deteci)
beconics very hurd, t{ not impossible
satd Thomas A Russo, s parunerint

Coniinuedon Page DI

By ANNCRI"LNDEN

It not ersy tu be a whistle.
blawer, and .«coming ane uwally
Dapicns a0 stages, for v ners of
ditferent reasons. At least that is
the way It happened o Elaine Joan
Mitilernan, & J2-yearold Washiig-
tonlawyer

Exhibit B

Last month Miss Mitldleman was
digsnissed from het Jol with the
Teeasuty Depariment office that is
charged withoverseemg the Chrys.
lee Corpuratinn’s comnpliance with
1he tenins ol uis luanagreement, the
largest public bailout for sny prl-
vate company i American history

- Miss Mittle/nsn has declded to
speak oul because, she sayy, the
sutu makee latled 10 comply with
the letten ol G faw authoiliong the
Gavernment loan gudreniecs e

stnlute states that the company
must ulfill certatn repurting and
Hinancinl  gequurements. presuin-
albily sa that the Govemment will
nol throw g money slfter hud

I8 Mittlenen’s sujefivis in the
Tecasury's Ottice of Chrysier Fi-
nance, she charges, scemed deier-
mined (0 overiovk the cnrapany’s
aifegcsily 1epeated noncomplinnce
with the terms of the ald agree-
ment A pulitical declsion had been
msde 10 prevent Chrysler lrom
going bankrupt, she says, wheiher
of nul the company could assure the
Goavesnment sl the uld would
guaraatee Lts survivisl The office
cunstitutes ihe siaff of the Chrysier
LoAn Guaranice Board.

‘Hypocrivy' Alleged

“The whole thing 13 & charnde.™
Miss Mittleman seld In a long Inter-
view In Washingion “‘They should

Treasury’s Ousted Chrysler Critic

hove just handed them Lhe money
and given up the hypecrisy that the
board of 8 poof bunch of bureau-
crais inthe Guvernment is moniLos-
1ng the company’s performance

She agded, "'Butil noone Is mon!-
10t1ing them, how G0 we know when
# is hinally time 10 38y N0, NO (0 &
drain on resuurces like Britain has
eapericnced with National Steel
snd Hrush Leylaind?™

The Treasury office responsible
for the Chrysltr allairls sometimes
relerred 10 a3 “*The BIg Lemon,”
because it has handied the atfalry of
all the financial Jusers that eventu
ally sought Feders! aid, such a3
Penn Central, the Lockheed Corpo-
ration and Hew Yorh Cidy.

Miss Mittleman’s story i3 sup
poried by a confidentisl sepon on
her dismissal by the department’s
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inspecior genersl In it, members ol
he Chrysier Loan Guaraniee Bosrd’s
stall achnowiedge Lhat the company
a:3 not comply with some of e linan-
Cial and reporung requirements of the
law fur much ol last yeat.

Meveriheicss, last week the board
spproved another $%00 miilion 1n Joan
guaranices (0r the company, which
$8:J 11 peeded e Maney 10 avoid Dank-
rupicy Chrysier has now drawn down
$1 2 bitiion of the $1 3 D1LLOA 10 guaran-
tees authonized by Congress The aild to
Chrysier amounts to almost live times
U 10500N extended 10 the Lochheed
Corporaiion s lew yean sgo

In the repors, My Miltleman's su-
eI tay INAL 3he was Gisinidsey be-
Cautre sne conmsiently involved herscll
tn maiters 10 which she was not as.
sagned, had sonality prudblems™
with viher stall members, and tended
19 bevome "dugged dowm in nsignili-
cani gelans.

Roger C. Aliman, who headed Uie
Chrysler Loaa Guaranice Board sialf
83 Ansistand Secretsry for Dumestic Fie
nance wniil late 183t year, said in o Lele-
phane LuErview Lhat Aliss Mitiicinan
w a3 DieocCupicd with 0bisining all of &
Multitude of feporting forms from (e
auiocompany, which be conceded were
. olien submitied '“quite late ** But, he
Vs, Other inembers 0f the Doard's
stall hed simust July iclcphone Con-

l_--------’--

Corporation

Lowd A O A Y M) Citac A Hayinan
w et st hoties MIBI20WA AL Cy 4 (Wi -y ot
AL APL L 1D 40N 1gIIMOIn Py OF VOU

reasury Aide Critical of

(act with the Cumpany and “*had the
best unformation Chrystcr hud 10 gove ™

“ltalieve that we gut from Chrysicr
virtusily ali of the (ruly dmportunt
ducumcnis we had 10 gei.” said Mr
Altmen, who has 1ejuicd the invest
st banking Hirm of Lehenan Brothers
Kuhn Locl

Sumitaily, Michaet A Dryggs, direc
107 of the Treasury's Olfice uf Chrysler
Fuance, conceded i the txpun that he
and Treasury uilicials, tncluding for-
mef Secierary G Willlam Milter, knew
that Chiysicr was 10 “tuchnical viola
Gon’ of the taw o Lty 10 ile all of
ARE s, iy taquinid But e adddd that
Che fLquiements woie (o sLOnEent i
view uf thye fact that Chrysler's fusun.
Clal Situdtivn way chaging almast
Saly

Soine Kequiteinenis Waived

Subsequently  witcording 19 1he 1
L sumie uf the (€t ting duittands un
Chiysicr were warvid  1hcac inciudad
fequifuincats hat the cainipany hile the
Linancial plang it Laicd (o subnit duse
yeal, and that Chaysler explain why s
carhier operating plais were 30 wnaccu-
fale

Withaut ihese wavers, Choysler's
viulal10as Cuuld have Cunstituted a de-
tauit of (e loan guuramers it had (e
Ceived by the end of lusi year

Mo Driggs, who s sl at the Tress
Ury, saud this werk Uiet e busrd's
Stall was under Orders Dot Lo GisCuss
any master cunceinmy Chrysler bee
CausC it a3 3UCh & Cuntruversial and
heghly vesible issue

Miss Matticman, who was Rired by
the Triaaury dast Moy, avine€ inonths
alier her ko aduston (1o the Univer.
ity ol MiClugun Luw 5Cho0l, was a3

Chrysler

et by Uoioter oy she nep inssnng
that ke cumpan, send W (Le Qelin
quent LinanGial duCuiments  she says
She was 16ld Ly Fred Zucherman,
Chiysler s mysisiant controlier tt.at he
uedersioud from Me Dniggs ihat the
fepurts were d “low priciity e

A Choysler sponesiman sa.d ol Miss
Miuticman scharges, " The Luard hew
Everyllang we Kiew 8imost precisely
whenwe hncw It "

Snhe Linstly was abic 10 petsuade her
olfice w send hier 16 Letrult o obien
the depally fequned rejwns and mede
the trap i Ociubsr Sne obisineg 1wa
Ceruilicates signed by lre A lacxia
Chrysict s (el racutive s1ating et
Cheysier was not A cumplance wan
the latest operaing plan agproved by
the taraid

biearly Inceonte 1 Claysies tronde 1w
tequeat ol wautfier S8 allen n
KU ey Whon the (080 Runimitce
baears et 10 cuisiier tus requent,
Aess Mluticiien sitendid the meeiing
alihuugh She had 16l taxn ivited The
sate duy ON DUC 5 ANE was dininlvsed
by Mr Dfipis On Dec 18 35 was able
W obtam ltom M1 Alngn a 1gned
stitenent that she " hus (erfotined
Cunpetentiy in o Jdillicult and gemand
Uig mitumtion

On the tLM10=ng Jay, Mr Altman‘s
1231 oy at Whe Treasury, she quoies
him s telling Rer "We did & compe
tent Jub | woulla't say I was A of
B plus, Lut  was coitpeient ™

Bpacd tvutine legal work Dot she sayy
M€ St Legiant 10 WLICE Uiat the Lian
Gob anlietianion Chrysler was subinit
G Wihe Cuveinment was euther shac-
Cutate or inndequate

Misy Mutienan, who sl haids an
M Il A digree nnd who had worned o3
® Hneucial analyst at the Ford Motor
Curpany. cuncedes thal  she was
e e many ways She aisu ac
Riwwledges that She wos irhed LaCause
she was never given meaninglul as.
Sgmncnts, slthuugh she was the only
meinlas of the ynail ang youihtul
freasury 1cam who hud Led any ex
P e inthe auto Industry Bus those
Csiginhicant dataitst o began o in
e st hier she says, invoived the heart
ofshe Goveninent's agreement wptop

wpsthe Lailusg company with public lvan
Lusiantivy

Hecurd L oss in ‘00

Shew maretains ot ail uf Chiysier's
o rebing ghans Subnniied 19 the Gouv
eI b lust year, whn Invarably
vvenstaied (he Company’s viabuuy,
Stll did ot sLow sullicient eAnUNgs in
1981-8J tu olfset the huge luss in Ly

AL thut (e Wik Juss was estimeied
AL s e more tian 31 LILOKN, 1K turned
out to e 31 T Wilhon, the 131 gest tass 1n
Amcrnican curpurate history The act
pruviding for e lvan guaraniees
spvciiics that Chrysicr st show it
Canstandun ity own by [wst

Alter severul mignils on 1he boara
stall, Mos Mutleman wus given uie
terk Of lisusing that el of Cheysier's
ety were coming lnun thme At forst
Chrysicr officialy were helplul, yne
Sayv. even (o e mannt ol olerning 1o
find her m Jub I she wore wahoppy 1n
Ruveranent

On Menday Miss Mudeman siars o
new Cuiovliling jub, where ahe can we
Rercapeineintl e suivindwiry * The
ladiom hne co Al Ry shie saysy, s
et ticie way (o GIeLbIIY Of ac
teantutbility Ly ihls wnule thing *

Israel Foc

Continucd Frum binst Businers Fage

IRC Sobiih mBICE Fiaud sn b ajar

oo . - cm -

uses on Solar Energy

Ustarswianny  oeu

[ER B YW S

suf Henlew (uw
wrmlwe e a0t
sedubina by bospe nvive saafd CGatlooay

WXy tave estinaied that it may
(RTINS T, SO ST B N € ST LN S NTTY
Y B A A PR S I 11

I8t art n

EECEPEICY PR

€8



<G HUNANCIsl lualion.
Though $300 million of the $1.5 bilhon In
cderal Joan guarantees for Chrysler autho-
ized by Congress remains untapped, Chair-
nan Lee A. lacocca vowed easlier this weck
hat he would not ask for it.

ANOTHER CHRYSLER executive sid it
" us & cvincidence that its contempluted cash
cserve will equal the amount of money
\ailable in Washi:gton

The executive also disputed a published
€port thit creation of a cash reserve was
emanded by the US. Chrysier Loan Guaran-
vt Board, the body that oversces the loan
uarantee program.

Axed loan aide says Chrysler broke

‘v DOMALD WOUTAT
1€ Ny Auluriniive W ey

A fired staff member of the .S, Chrysler
03n Guaraniee Board has created s brouha-
u by alleging that Chrysler violated Josn
oard requirements while the board koked
he other way.

The employe, former Detrolter Elsine
can Mittleman, 32, says she persuaded the
J.S. Treasury Department Inspector general
avestigateher claims that Chrysier repeat-
@ly falled to provide reports ba Its financial
ondlition, as required by the legislation au-
2orizing up to $1.5 billion In federal Soan
uarantecs 10 save the troubled firm. And
" Aittleman afleges that the loan buard waived
ome requirements because of a “politice!
ecision™ 1o help Chrysier.

The charges surfaced last week and were
evived Friday Ia a story about Mittleman In
e New York Times.

THE REPORTED VIOLATIONS, general-
¢ sckoowledged by Chrysler and the loan
oard, seemed relatively misor. The inspec-
X general’s report quoted Michael
ead of the loan board staff, as saylng the

CHRYSLER MAINTAINS that its recent
wuge frecze, dcht reduction, plant closings
and other sctions hnve so dramically reduced
Its need for onguing cash that there is now an
0pportunity 10 save sumic money

“Before, we were selling ussets to pay our
ollls.” suld Larwen. “Now our cash flow iy
govd enouph thut we con scll assets (o create a
cash reserve.”

He sald no sales of important asscts were
planned. Instead, sales of excess tvohing from
losed plants, closced deslership properties
and miscellaneous picces of land, as well us
savings from steadier production levcls,
should generate about $:300 million, he said.

“technlcal violations™ didn't huve sny “real
impact” on the buard’s adilily to monitor
Chrysler's finances, according to a story last
week In the Wall Street Journal.

(The legl<iation suthorl/lng the lown guar-
antees 10 Chrysler inandates the board 10
ascertain that the firm is in good enough
shape 10 survive after the guaruntees run out.
Chrysler hasdrawn $1.2billlon of the guaran-
lees.)

But the fuspector gencral's report was nlso
laced with criticlsm of Mittlenuin, a Universi-
ty of Michigan law graduate and furmmer Ford
Motor Co. empluye who was fired from her
Treasury Department job Jan. 31.

THE EPISODE began lust week, when the
Jaurnal reported the allcged techalcal viola-
Uons n a story based on part of the Inspector
general’s report. The next day, the Detroit
News quoted a “Treasury Department fnsld-
er” as charging that the board had “rubber-
stamped™ Chrysler’s request for guarantees
Gesplt2 Chrysler's faiture to provide adequate
information.

The Free Press was told that Mittleman
Laa been givea the only copy of the confiden-
tal inspector general's report on which the

" Sageet e st aeswsesEr SMVS VA

than K man.

“We are very heavily In-
vested In stores In the soft part
of the United States, mainly
this area,” sald a K mart spo-
keswoman. “It's possible the
K mart customer, in the early
poit of the month, was busy
paying utility bills from Janu-
ary. After the saow meited
and we got some su:shine,
our (sales) improved.”

THE THAW in the Frost

Belt’s weather brought oct

DU A B vve Vg P VLIS
al program,” Brennan said.
“Consumers are responding
10 values.” Many retailers
heve continued their Christ.
mastime barrage of price-off
sales and clesrances iato
1941,

Daylon Nudsou's depart.
ment store division, including
Hudson's, showed a strong 10
percent gain {rom last Fedru-
ary.

Hudson's Increase, st un-
der 10 percent, was “a pleas-
ant suprise,” sald Vice-Chur-

LB MeWwLy sl o hn

Inc. (Neiman-Marcus, be
dor{ Goodman), up 123
cent; Zayre Corp. of |
mingham, Mass. (T.J. M:
Hit or Miss) up 15 perg
and Wal-Mart Stores !Inc
Bentonville, Ark., up 33
ceat.

Sonie compantes, il
Federated, Zayre wena
Mart, hsd higher percen
gains in February than
0id in December, iraditu:
the busiest and best mont
retailers.

Journal story was based. Mittleman hersell
sald she had been “somewhat of a source” for
the News story, though the News llutly de-
nled I8,

By week’s end, Chrysler officials were
fuming. They sald they gave the loan board
more information than it needed to monltor
the company’s financial condition.

THE EPISODE seemcd 10 have sputtered
out untll Friday, when the Times ran a
lengthy story that characterized Mittleman
A & “whisticblower” who had exposcd
Chirysler’s viviations,

Mittleman told the Free Press she “lustl-
gated™ the Inspector-general's investigation
in the {irst place "because | was concerned
about what was going on.”

Privately, Treasury Department officials
say “unworkable” reporting requirements
had been drawn up, and gave examples of the
government demanding documents that
didn’t exist.

LOAN BOARD spokesman Robert Levine
sald while there were “some reporting re-
Quirements Chrysler did not meet,” the board
had “plenty of Information to evaluate

rules

Chrysler's performance, asmuchas we r
"

]
Last week, when reporters Lrbed to v

the (nspector general's report to s crtmn
whether Chrysler wasindeed in scricus Vivla-
tion of the requirements, Levine refued lle
cited federal privacy laws and suid the: v ' us
“personal stuff fn the report about (Atit:le-
man) that Is not flattering.”

He decllaed to eloborate, saying the em-
ploye was flred for “unsatsfactory work =

But the Times said the report <au{ pMittie-
man was fired because she hod "iier wnaiily
problemn” with other staflers an€ con-i tent.
ly became lavolved in matters she v net
assigned to.

IN A FREE PRESS interview la-t week,
Mittieman seemed ambivalent about hi r own
allegations.

———

“Probably they're (Chrysler and the fuaa -

board) more right than [ am,” she sait. “f
don't question the peoplc on the lusn Lo 4
for doing their best. The statement that they

have more information from Chry:ler thaf .

they need is probably a true statement. | just

expected a much higher leve! of aoalysis tiinn ;

there was.”

BEST AVAILABLE COPY
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MEMORANDUM OF JINTERVIEW

On December 18, 1980, Roger C. Altman, Assistant Secretary
vonestic Finance), Department of Treasury, wds interviewed by
Inspectors Robert P. Cshil} and Reymond A. Firsching concerning
sllegations made by Elaine Mittleman to the effect that she was
being terminated from her employment and that the Department of
Treasury fmproperly handled the Chrysler Loan Guarantee matter.

Kr. Altman ststed substantislly as follows:

On November 4, 1980, when he arrived 8t his office,
he noted that the papers he had left on his desk when he
left the previous evening had becn disturbed. Sometime
after this his secretary, Janice Krghulec, advised hir
about Lieutenant Anderson of the Treasury Security Force
finding Flaine Mjittleman in @8 disturbed state in the
corrfdor outside of hix office during the previous
evening.

He queried Mittleman regarding her actions during
the previous evening, and she said she hacd contacted @
Chrysler official on the previous day concerning 8
report from Chrysler which she had not received and the
offic1al had been extremely rude to her. Mittlemen saic
she had gone to his office to complain about the lack of
cooperation and rudeness on the part of the Chrysler
people. When she did not find him in his office she
left:; she encountered Lieutenant. Anderson in the corri-
dor, and at this time she was upset and was crying.

Mittieman told him that Anderson inquired as to
what had happened. She told him she was trying to finc
hir (Altman) and at the guard's suggestion she had triec
to contact him through the Treasury telephone operator;
when she was unsuccessful, she left the bduilding.

@R There had been uveral Ll!s !o !!e p“s o’ I

information regarding Chrysler's financial and operas-
tional problems. Sometime sgo Senstor Blencherd of
Michigesn sdvised him that a reporter for the Detroit
Vews had contacted him in an sttempt to verify fnforma-
tion received from » confidential source regarding
Chrysler. The reporter refused to disciose his source,
but stasted thst his source was a femsle working for the

- Exhibit D
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y "—~fLic: ~r Chrysler Finance who formerly hed worked for
e the Ford Motor Company. _ - -

PRURURVEDURI X - XY U3
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L He was also aware that Mittleman was unhappy with
. her work sssignments in the Office of Chrysler Finance
3 and that she failed to complete assigned tasks: instead,
J6i she pursued unimportant matters and adversely affected
3 Treasury's relatfonship with Chrysler due to her insis-
E tence that Chrysler was not submitting certain reports
& required by the Agreement, snd Mittleman claimed there
g was an attempt to hide the true financisl situation of

Chrysler. However, this was not true, because Treasury
recefved sufficient informstion from Chrysler to under-
stand its financial and operationsl situation upon which
decisions could be and were made.,

¢ responsibility for the decisfon to fire her.

He does not know how. Driggs presented the matter to
Mittleman but If there are technical flaws in what
Driggs told Mittleman, he assumes the responsibility for
them. He belfeves that Treasury has scted properly in
its dealings with Chrysler and there is no validity st
all to Mittleman's claim tnat the nonreceipt of certain
Chrysler reports had a negative impact on the Treasury
decision-making process. While certain parts of the
Treasury/Chrysler Agreements may have been less than
sati{sfactorily met, nevertheless this had no bearing on

i Treasury's assessments of Chrysler's situation.

With respect to Mittleman's asssertion regarding the
accounting firm of Ernst snd Whinney, he felt she was
way off base. They are a reputable firm and they have
done an outstanding Job for the Department.

Rofer . Cahill
Inspector
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3
3 Locausns of Persona inves: Letatians ¢l Aecord Souices
= o
;o
|
@ ¢ s
N and Constaituticn avenie, Norihwest, Wosaington, D.0. (Telephene.)
Source was assciiazes with fiaine Mittleman from approx:mately Fetruary, 1980 :
tnrougn May, 1980 wner she resicec in . mit 7302 a: 6290 Edsall Roac, Alexandria,
. s Virginia. Sudjeci's unit was locateg Jirectly above the source's urat and
Te they had casual czntact as ne.gadors. They wouid see each other coming and
N goirg on nearly a caiiy dasis anc were friencly on a3 neighborly basis. Source
N

notes that he artancad cne paTy

in suojec:'s unit. Although they would see
eath cther coming anc gsing on a

frequent basis, source would only see the sub-

jecs to talk to her about two or three times a month. Source does not know
vhere subrec: was evz.lovel and 1s not sure whether or not she was explioyec any- -
vhere. He nas nol rat any contagt with her since she roved out and does nc: '
know where sne mdve: ::. Scurce be.ieves that sudjec: had a female roommate for
at leas: pavt of tne iire she was l:ving there, but coes not know the roomnate
nor exact Jates.
3
Scurce cescrided s.tect as good neighdsr who never caused any prodlems in the

neignborhecsc. Sne arree to 2 a pleaszn: and sociable person. Source never

kad ary reascn to coT; atyin.ng ccncerning subject.
Sourze te..eves Sudlul ~ones: and trusiwortly person. She always
apsearec Ic be emzz:isn snd :n gooc p”ysxcnl health. Ee never savw any
evicence :f involverent enfcrceTen: autiorizies nor dic he have any
sessIt 19 CoTplein ase anyining cisurring whaisoever in that apartment.
Scurie Celieves s.c €z erscr. ¢f zicc meral charasier anc nds No reason
Lo {.e$I1CSn &yinLag < ~ar characier, has.ls, o ACILviiies.
Suciec: iS5 & .CYa. Aner 2n and is recommenced for & sernsilive position
fro-. the stancpoint ¢l ma. 3nterase.

Altempls o 2diaan accil icral coverage st this location were

unsuccessi. Atzerpts ¢ locate roomTate were unsuccessiul.

MISCELLANEOLS

TED STATES MEIRIT SVSTEMS FROTICTION ZO0ARD, Office of tne Special Counsel,

1120 Vermont Avenue. Northwest, Uashx:g:on‘ D.C. Letter of Reply to Con-
gressional Letcer of Inguiry furnmished oy Shigehy J. Sugiyanms, Associate Ceneral .
Counsel. . i . .

Letter of Reply to Congress:onsl Inquiry concerning complaint filed by Elaine
Mictieman con tne foilowing information: Elaine Mitileman was a Schedule A
Employee of :he Unizcc States Lepartmen: cf the Treasury and complained to the

¥ Systems Prozec:ion 30ard 1n Decamder, 1980 that the changing of her duties,

tsins

- taking avay of ter sfiice keys, and sczzestions :znad she should loox for & new \y
N jeb, were :n reprisil for Rer craticizing tne analysis of cthe Chrysier operating
plams and asking caz:z questicns of chose plans. Subsequently, the agency —

RIPORT OF INVESTIGATION
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h
"_‘ terninatec hés and she clasme? that the agency's actions vere in reprisal for

whistle dlewing.

' An or-site invest:igel:On anc review of the Tressury Inspector General's Report
- of Invesz:gat:cn of the same maiters cdisclosec insufficient evidence to support
'~(. a charge of whistle blowing or any other prohidbited personnel practice. The

we matzer was closec in Decexber, 1981.
““fj. Letter signed by Shigeki J. Sugiyama.

,J,' ' Let:er corntains ne further pertinen: information. :
e [

"f UNITID STATES MIZIT SYSTEMS PROTECTICN BOARC, Office of the Special Counsel, 1120
','-f Vermen: Averue, Ncrihwest, Washimgtor, D0.C. Iniormal notes of conduct of
T investigazacn furnished by Snigeki J. Sugiyama, Asscciate General Counsel.

v Infcrmal Notes 1ncicate that in a telephonic conversation betveen Elazine Mittleman

T ané Stigek: Sug:ivara, Mittleman suggested that the Depariment of the Treasury

L was involved ir gpronibitec persornel practices in attempting to terminate her

= employment. Sugiyama attemptec to clarify her concerns and elicit from her exactly

o what prohibized personnel prac:ice she thought was involved. Mittleman became
. abrasive aro :nsiszéc taat 1t was the responsibility of the Office of the Specisl
h N Coursel to det .ne what prohkibitec personnel practice was involved.
. ] Notes conté:n =0 f.-tner percinent infocrratioen.
4 o -

st SEICEIXI J. SLCIvAll:, Associlate Genera. Counce., Cffice of the Special Counsel,

w ‘'© Uniod Stizes Mérit Systevs Protection 3oarc. 1LI0 Vermont Avenue, Northwest,

Wassaingten, D.C. .

(=]

.Z'E'C Source icerziiied s.oject as Elaire Mittletan. Socrce's contact with subject has
® R _soleiy beer in tne cenzext of her complaining that the Depaziment of the Treasury
é O was involved in a proribited persornel praciice in attempling to terminate her
B el fror her enploymen:. Source's methoé of contacts with her were telephonic and
m . limited in tha: nature. Source has absclutely no personal or social knovledge

of Mittleman.

Mitcleman first csi.ec o complain in Cecember, 1980. Socrce spokd to Mittleman
-telephonicaily. Mittiemsn insiszed that her irpencing termination from Treasury
was a pronib:ted personnel praciice anc in reprasal for vhascle olowing. When

S pressed to provice a specific iastance or provice exactly what the nature of the

L prohibicec personne.l praciice was, sus:2ct.couic not do so but instead became
abrasive anc persona.iy curse¢ anc abusec source. When source attempted to ob- '\
tair. details of s.blect's complaint ir order to properly investigate that com- ~
plainz, she coulc nat furnish specific Cezails but only generalizations, stating v

H - that the Chrysler Moter Corporation faiiec to provice al. repcrts requized to

2 — the Cepartzen: of tne Treasury anc thus was in violatior of the lav. —
H : REPORT OF .NVESTICATICN

Kl . . '

] . Pesert, 2t US CO e or 200007 Masapement .
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An inves:tigaz:on by the Office of the Srecial Counsel was initiated pursvant

to that teilepnc-e zail and several-officials of the Department of the Treasury
were intervie-e¢z. hinagemen: officials at the Depariment of the Treasury indi-
catec tha: ceris.” cnge:ng reporting recuirements to Chrysler wvere unneccssary
and thereiore nc: rcyuired from Chrysler.

The 1nvestigat:on was ccmplicazed by tnree major factors: One was Mittleman's
totaily abrasive denzvior whith tendec to substantiate Treasury Management
Officials allegazions that her behavior was erratic. This seemed to substan~
tiate the reasonacleness of the Treasury's Management attempts to deal vith
Mittleman. Twc. the belief of some Treasury Managers that Mittleman had leaked
sensitive ratiers o the press or through a United States Congressaman. Three, ¢
there were ro c.ezr indications that Miitleman had engaged in any protected acti-
vities uncer the wiistiie dlowing statutes.

Source had several teleshene corversations with subject and noted that in every
one her behavicr was erratic and abrasive. When source would indicate that

there were ro f:ndings against Treasury, she would become personally abusive

and abras:ve 30 him and source characterizes her tirades as bordering on hysterics.

Source continuo.siy asxel her what specifically she was alleging and specifically
wvhae p... ol the low was sne s..eging had beer broken. Source notes that subject
was an torney an0 shculd have been able to pirnpoini precise portions of statute.
Source fur:ner netes that at the tirme Mittlerman called she had not yat been
terminetec anc there was no personnel action to complain about. Scurce further
notes tha:t sus- ezt was a Schecule A Ir:loyee, not ertitliec to the usual pro-
tec:zions afforcec cereer civil servarnzs. : :

Source receives s revigwac 2 report of Investigation conducied by the Inspector
General of tne Dezarimen: of the Treasury 4nc also had Invest:gaters from the
Off.ce cf =ne Spec al Ccursel 1nterview witnesses at trne Ireasury Department.

hes2 interviews were never wriiten up nor wis & formal report
issued by the Ofifice cf the Specisl Counsel. 3ased on :the report of investigation
by the Inspecicr General, arc interviews of Treasury Department officials, the
source decerm:ired that there were no prohibitec personnei practices involved

in Mittleman's case 2nd source issued a letter of decision. (See Exhibit G.)

Source notes Inat susjecti's bahavior toward hiv seemed to.de typ:cal of her

.behavior as illustrazec in the Inspecicr Generai's Report from the Department

of the Treasury. 1: seemec to source that sudject sufleres from 2 lack of judge-
ment and lack of rationality.

Source notes tna: ne nas no other inderenden: knowledge of suoject but, based b
on his conversat.ons with sud)ect and review of reporis, he would not hire the ( 1
subject to wera 1n any sensitive posiiion in cthe Urilec Siates Government. A,

Souzce states tnat te can olfer no furiner informaliorn.

REPCRT OF iNVESTICATICN 66
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGCTYON D C. 2054)

3§
§£ March 17, 1981
' .
% The Honorable Henry S. Reuss
4 House of Representatives
! - Exhibit F -
: Dear Mr. Reuss: R ST
&

] This is in response to your letter of March 6, 1981, to

Mr. Staats, concerning the operations of the Chrysler Loan

Guarantee Board and Treasury's Office of Chrysler Finance.

You posed a series of questions to which you requeste: that
we respond.

It is essential that I make clear at the outset the nature
of the responses we are able to provide., Because the Conptrol-
ler General is a statutory member of the Chrysler Loan Grarantee
Board, our responses to your guestions cannot be viewed as the
report of an independent auditor, aur norrmal role. In licht of
our extensive, direct involvement in the acitons of the Eonard,
our comments at this time must be taken as the vieus of a
participant, not an outside observer.

Your first set of questions relztes to the iss.2 oI whather
or not Chrysler and the Board coniorrzd to lecal reguirerents
coacerning financial reporting. 1 can orly respord by sayirg
that ve judged that the actions of Chrysler and o the Board
were in ccnformance with the law. Ha2 we judged that the law
was being violated in any substantive way, Comptroller General
Staats would not have concurred in the Board's actions. I,
myself, participated in most of the Board's deliberations ard
agree with that judgment. MoreoVir, I would point ou:z that
the particular reports upon which your inquiry apg2ars to be
based were imposed on Chrysler by the Board through an aszree-
ment and not by statute.

While reporting reguirements of that agreerent may have
been satisfied in a somewhat less forral fashion than was
anticipated, circumstances simply did -ot permit other:ise.
Indeed, all of us, including Chrysler, would undoudtelly
have preferred a somcwhat more ordcrly process. Ecoronic
conditions in general, and Chrysler's financial condition
in particular, were changing much tod rapidly. Had v acted
only on the information as it flowed tirough forimal ra2ports,
the Board would have been forced tp reich decisions ¢n the
basis of information which was obv. ously obsolete, That
would clearly have been unwise. Instead, ve relied beavily
on information gained through continu:ing {at least wveok!ly
and often daily) contact bctween the foard ncnders, the Soard
staff, and officials of Chrysler. Whenever possible, that
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information was cross-checked against information frcz other
sources, and was reviewed by the Board's independent 2dvisers
and consultants.

I am convinced that when Chrysler had information bearing
on the deliberations of the Board, we received that infor-
mation promptly and accurately. At no time did I believe .
that Chrysler was intentionally withholding or distorting
information needed by the Board. Since obtaining prozpt and
to the degree possible, accurate . information was the o}esumeé
purpose of the reporting requirements, I was satisfied that
those requirements had been met.

Your second question concerns the operating and financial
plans submitted by Chrysler to the Board. Those plans ware
filed, as required, and did, indeed, depict the company es
meeting the statutory test of viability by 1984. Had this
not been the case, Comptroller General Staais would naot have
concurred in the Board's actions. But the Board did rot simply
accept those plans and act on the basis of vhat they showed.
The plans were not statements of fact, bul statements of
expectations about the future and of actions which thz company
anticipated taking in response to those expectations, Tiey
involved assumptions and judgnents on which exp2rts citex
disagree. To assure that the Board had thz best possible besis
for reaching its decisions, the plans were reviewzd independently
by the Board members therselves, staff of th2 20ard rembars, the
separate staff to the Board, and the Board's cons:ltents and
advisers. In the course of these reviews, rany questions were
raised about the assumptions underlying the plans andé about
Chrysler's anticipated actions based on those assunptions. As
these discussions progressed, each of the plans was revised
several times by Chrysler. In each case, the plan as finally
submitted in support of a Board action was one which the Board
judged was a reasonable basis for concluding that Chrysler
could be viable by 1984.

Your final question concerns the wisdom of making the
Comptroller General a.statutory member of the Board, In my
opinion it is a mistake to involve the Comptroller Ganeral as
a central participant in the execution of programs s:ch as the
one established to provida Covernment assistance to the Chrysler
Corporation. By involving the Comptroller General as an active
participant, and as a coasequence the servicos of GAD staff,
it is clecar that the Congress has denied its21f the neans for .
obtaining an independent audit of the Board's activities through
the General Accounting Office to which thc Congress wou.d nor-
mally turn for that purpose.
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As your guestion in this regard states an interest in
Mr. Staats' views based upon his experience as a memher of
the Chrysler Loan Guarantce Board, 1 have asked whether he
might wish to respond personally and he has agreed to do so.

You will be hearing from him by separate letter.
Sincerely yours,
%

Acting Comp¥rodller General
, of the United States
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COVPTARAOLLIA GENERAL OF THE UNITED STATES
WASHINSTON DC 23340

B-197380 Jus 5 198

The Honorable Henry S. Reuss
Cnairman, Joint Econom:c Coamittee

House of Representatives : - Exhibit 6 -

Dear Mr. Chairman: -“

In response to your letter of March 31, 1931, we have enclosed
@ corrilation of documesnats pcricuning to the oparations and inter-
acticns of the Chrysler Corpoation Loan Guarante2s 8zard, the
Office of Chrysler Finznce, end tne Carysler Corpuration.

Prior to Juné ‘24, 1920, no for=el acreexents had been executed
betwean Chrysler and the-.loan Guarentee Board {Boarc). Thus, no
repo::;ng requ..eﬂ=“~s =v‘s:=d until that cdate. Ffor-21 sutnission
of dozuments bejan in July 1630.

i1l £:
mates
ica2n ¢ s
. - . - P - r - 4o
ER S . -TAhg L - PSRN YO
subﬂx te et for consi o} © the BO*'C
appcoved p noted by a
At Tab 2 is a licting of the monthly perfor-anze certificates

showing dates of receipt and whether performance was in compliance
with an approved plan. Copies df th2 certificates are also in-
cluded. These performance certificates are reguired oy the Keno-
randum of Operating and ginancing Plen Procedu:es ané Reguirements
(the Procedures Memoranditn), dated June 24, 1330. Chrysler's per-
formance had, by December 1980, Jdiverged greatly fron the July 10,
1980 plan, the last previéusly approved Plan. The Loan Board staff !?
does not, to the best of our knowledge, have a performance certifi-
cate for the month of Decesmber 15£0. Although Chrvzler submitted .,
performance reports for the f)Puha oI Octodber anc lcvembter, it

could not certify sucn performante es b2ing in complliance with

plan.

The Board did not agree with Chrysler's decision not to subnit
its December performance certificate and required Cr:ysler to sub-
mit a performance certificate for the month of Jenuvery. In that
perforirance certificate, tne Company stated it cculc no: cortify
compliacnce within the tolecrances of the July 10, 1980 Plan. The
Company submitted new operating and financing plans dated December 5,
1980. .

74-603 0 - 87 - 4
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B At Tab 3 are ronthly profit and loss projections. Table III

. lists the dates of their subnmission. where monthly profit and loss
projections were not subTitted, tnere were other docurents that con-
o tained acceptable substitute projeci:ions,

At Tab 4 are copies of all opinions of Chrysler®s management ..
consultant, financial adviser and aciitor as delivered each of the
three tires that Chrysle:r's reguests £-: loan guarzntz2s Jere 2p-
proved by the Board, plus Chrysle: s Plan certificztions delivered
at the same times.

Bt Tab 5 are listings of all waivers granted bv the Boar?d
befores &and at the apporoval for the trhird drewdown of 3400 million - --
in leon guarentees on February 27, 1381, plus supparting opinicns.
These liutings are contained in thre:z Socu-ents. The first is &
Boa2rd s:toff merorandun ¢f Novernper 23, 1680, which ouzlines a
nurber of report ‘n; requirement prociée~s recornending waivers of
certain requirenents The second is Annex A to the Boarc resolu-
tions of January ’9, 1981,.uhxch rants certain waivers. Tne thi:zd
docu-ént is a listing of the previous vaivers grant ec plus 2ddi-
tional waivers reccastel as part ol tre fandings ci Faoruery 27,
1381. The additicr:l wzivers were cranted by the Boa'd as part
of its epprovel of findings.

e, L

-
-3, B

6§ ¢coosrs o cepy of the rec.
tie ..o ¢I Chrysler's © yvee :
H1s rechncl,os Chrysler's cov ol 18¢ znce to tre
PO S 20 ythr lstest Lnilowel ozl cterly

ations thet were Sue Augutt 13, 1980 end -o,vﬂber 13,
1980, are includ2é. The consultan:'s opinions delivered on
July 31, 1980, cover the August 15 reconciliation (7a> 5, Meno
of Novenber 20, 19380, p. 3~-4). The iiovember 15 ‘ccnsultant's
opinions were waived (Tad 5, Februzry 27, 1983, Sec. S(a)(9)
findings, p. 6). The opinions of tnhe consultant and financial
adviser, required by the Agreement to Guarantee as part of the
reconciliation of 1980 pe: Iornance to the February 27 Plan are
also included.

OTHER MATTERS RAISED IN YOUR LETTER

You will note from the reports of Chrysler's auditor, consul-
R tant and findncicl adviser containeZ cunder Tab 4, tret Chrysler's
W auditor, Touche Ross & Co. said it couid not‘rendgr en opin:on on
b the fairness of presentztion of Chrysler's financizl statements

i in its report of February 27, 1981.

In response to 1nqu1r1es by the Board, Touche Rosc said "One
of the principal elements in our decision to discla:in an opinion
on the fairness of the financial stete:ents is the uicertainty
about the becember 31, 1980, carrying value of Chrysler's ascets
and liabilities in light of the onjoing restructuring of the

AgaE
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Corporation.” It was Touche's opinion that the restricturing that
was ‘taking place was not a normal conmercial way tc realize assets
and liquidate liabilities and, thecefore considerably zore uncer-
tainty than usual was associated with the Decemcer 31, 1930 valua-
tion of balance sheet items.

You raised a question concerning 3oard approval of tre
Chrysler Operating Plan and a loan guzrantea to thes (corporation
in light of the Touche Ross disclainer of opinion. Trne Cnrysler
Loan Guarantee Act of 1979 required a determination by the Board
that the Company could remain coxsercially viable vith lo2n gua-
rantees until 1983 and without additional loan guarantees there-
after. ks noteéd, one of the principal reascns for Touche's
disclaizer of opinion was the uncertainty caused by the rest
turing that was taking place. Tne Blard constantly de2lt wi
proj~ctions about what the future =ight hold for tre Carysler
Corzoretion undsr verying assunptions. Indeed, the very restiruc-
turaing vhich. gave-rise to Touche's disclaimer was inpcsed by the
Boar2, along with labor 2nd supplier concessions, 2s a precondition
to arproval of fzrther loan guarantees. In tne opinfon of the
Board, meeting these preconditions was essential tc the Ccorporatior
havinc a chance of attaining long-ter= viability.

v~
=

-

e
-
.

iIn resz:-on yo.r final gqueszcicn 2bout reguests by the
‘Board for rmof: ions to Chrysler's operating 2ni fi-an:cing
’ ple~:, tre con ion of profit 2-3 loss estin2tes Geric:is 2
: rec.-I ¢l cont 5 c¢ialcgzue between Crnrysler 2nd the Lozn
! Serz ouer e 16 7onths., e I noted in - letter of
. yarcs T, 1t0i, neither the Boarc nor 1tz s3:cif acceziis e
- plars that were submitted without intensively analyvzing treir
; 2ssupztions and regquiring necessary revisions. Referring to

the i1nforzation contained under Teb 1, it is evident from the
large nunder of drafts and the evolution of projections that
the Board and staff were in constant touch with the Corporation.
At no tine has the situation warranted 3oard-sponscred ap>oint-
pent or eiection of additional memders to Chrysier's 3>ard of
Directors.

iy

.

In accordance with agreements with your office, ve are
providing copfes of this letter to the Secretary of the Treasury
and the Chairman of the Federal Reserve Board. We planr no fur-
ther distribution. Chrysler Corporation has adviseld us that
they consider the enclosed documentation to contain propr.etary,
confident:2) information. In vies of this acvice, we Zirect your
attention to the prohibition concerning the disclos:cre of such
inforration contained 1n 18 U.S.C. 1905,

i
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be:

We hope this satisfies your reguest.
assistance,

Mr. Heller

96

please do not hesitate to contact us.

CCG)

t'r. McCormick (OP)

tir. Fitzaereld (OTR)

'r. Van Clevz (0GC

I‘'t. Havens

{0CG)

S Hye;s (FAD)

Deputy Director. (PAD)
Mr. Corazzini (PAD)

Mr. Simmons (2PAD)
Mc. Espada (Pr~D)

Legislative Digest
*ndex Dic

Index

&l

e ——

Sincerely yours,
MALI SN j 2OCOLAR

-Acting Comptroller General
of the United States

1f we can be of furthe:
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Note 17, Income
\aintenance Agreement
with Chrysler Financial
Corporation

Chnsier Corporatio: ard
Chroder binanaa! Cor
porshiona wholly owrned
un.onsolidated subod
arvihave an ncomie
Maincenance Agreemert
evpuning December 3,

2000 to mammain Chreer

Financisl Corporstion
tanio of income hefore
tanes v aifable for fived

charges atnoless than
1287 of fined charges on
an annu il havis

Pavnients of $1% 4 mul
lon ware made pursuant
10 the agreement in 1980
SO vmthonin (979 and
NO PAVIENTs were
required undef the agree-
mentin 9N The elfedt of
this fee on batho welhng and
adnynitratne enpense
and eg iy i et earnings
of un.onsohdaicd
subadisries s chnipsted
upon consolidation of the
statement of operations

of Chryster Corporation
and s convolidated
subsidiaries

Note 19. Infation
Accounting

Pursuant to Standard No
Note I§ Per Share Dala 3t Financia! Reporting
and € hanging Pricey’

of the Frnanuiai Account-
ing Standards Baard refer
using the derage runher topage 28 ofthisreportfor
of shares outstand ng suppiementan disclosure
Junng the peniod. Thenet ! of certananformation
lossivadiustedforthe din intended to measure the
dend requinremyeni on impact of (hanging prives
preferred sharesin making Juz 1onflanion

the loss per share o come-

Losses porshare ot oom
mon Aok are conipiuted

mon sock calculation

Accountants’ Report

Sharcholders and Bosrd o Dorcner

Chroler Corporstier Detros
R P

M haveenwan ned b scon e
sheetof Chrosler Corporsnan o-
subaidiaries at Decemror ©
related vonahidarer starom onte e

and arcapiig! ool
P !

finararad! paaien e hot
endad December v w1 ()
aoordance with peretan avep

AN TR

froomeaiidarcd hatan
Sooraehdared

J9nrgnd <79 andithe

3

merenons addiony!
LS andohangeaon
Latnthe ponod

DT T Dy wete muada e

cgsudtirg standards and

accordinghoanciaded cochiievcd th aooouning reoonds
and such other audrinp provedures o weconsidered

necessan inthe Groamstanoes

The Corporation basnzutred sumstyntial losesin 1¥79
and 168 and a- more fully Jesurihed 1 Nt 0 the
continuation of the Carperation i« dependent upon o
rerurn 1o sustained profitabic operations and availzbiity
i niceded of addhional inanaing or ¢oncessions The
Corpuzation s abiliv 1o achies e ~ustsined profitabiliny walt
be affected by mans factors which arc hevond it vontrol
such as the automobrie marbei cond s achions of
competitors. avadahibt. of consumer inancing interest
rates other economic condibions gnd posernment
regulation Although the Corporahon has been shle to
fund 1ts losses through byuidation of assets federsily
guaranteed loans and concesanns fromats lenders
emplovees and supplicrs (which achiaties are
characterstic of a Lompany being restructured)
deteriorationin the Corporanion s financist condinon
during 19%0 has diminahed its atulitc to aborb Josses
without further restructuniag As the Carporation further
develops and excautes stratopres for g rotarn o sustained
profitahle operanions and av s special comnitiee of th

Board of Direvrorcreniws oo e methods dor
obtan rgontas, et no s 07 MSFI IRL SRR
ctesand dhanges in
BRI [ AR oS B
Sobos o o, tothe

;' Tl forceoing matiers

o g
ey <

resultin ad avrn
the relgine ini
inamoan's that |
TSNNSO
| UIRNENURUIVIEL S TR

duapivd soooun

-

PEURTIT

LOMEIT e upn o K BN

Inodd tior b - 0 R "
foranindustae o e ot wrh Poogaory A
e Nove gm0 s Cotog s id
Oapcishonen . R vt Hosr

thovarro moaa o i N IR R
adjustnert et e AR N IR
Inourar ro 2 oaomr L naraal sdaieniens
have besnpreparo 2t o oo arhgenorat sooepied
AN PHEG T L D 2T o goang conarnappliind
OnuLuns ety s~ vt e U canitahization of interest
N otk wh ok e cer ol o N e 1 The financid
satement Jone rarport e et e adiustments
ar that ney boanpoonts 00 g e Corporation be
unahic tooperate s spoen, cor e and therefore be
required B it assl Ln g qundato i labadities
contipgert ohly st neand T o entyan other than thy
normal Course of Boaness g 2L Lno s dilterent from
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HOOVER INSTITUTION

ON WAR, REVOLUTION AND PEACE

Stantord. Calitorma ggic -6

March 16, 1987

Ms. Elaine J. Mittleman
Attorney at law

2040 Arch Drive

Falls Cnurch, Virginia 22043

Dear Ms, Mittleman:

Thank vou for your letter of March 3, 1987, and the accorpanying documents,
Your case, while nost regrettable and tragic from your personal point of
view, is unfortunately not an unexpected or untypical result of government
activitics in areas where government has no business acting.

I wish vou every success in your suit, but I am skeptical thzt you will be
successful in view of the encrrous obstacles that will be placed in vour
way. Jnfortunately, 1 am afraid that there can seldom if ever be real
protection for whistle blowers given the self-interest of the persons on
whom the whistle is blown.

Your case certainly is additional evidence of the costs of activities such
as the Chrysler bail-out.

Sincerely yours,

Milton Friedman
Senior Research Fellow

Exhibit J
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STATEMENT OF JOSEPH P. SMITH, JR., FORMER INTERNAL
REVENUE SERVICE EMPLOYEE, LLAS VEGAS, NV

Mr. SMiTH. The Internal Revenue Service is one of the most pow-
erful enforcement authorities in the world. Its powers are awe-
some. I know because I was a Senior Revenue Officer and Manager
for 18 years in the Collection Division of the Internal Revenue
Service.

I have been requested to focus my testimony on Section 6 of the
Omnibus Taxpayers’ Bill of Rights Act, the basis of evaluation of
employees. I would ask, Mr. Chairman, that the record remain
open so that I can prepare a lengthy assessment of problems in the
Internal Revenue Service for use by the subcommittee.

Senator PrYoOR. This record will remain open. We look forward to
hearing from you further on that subject.

Mr. SMiTH. Thank you, Mr. Chairman.

Up to the day I left the IRS in August of 1984 to open my own
tax practice, production was always the name of the game. It
always has been, and it appears it always will be.

The IRS will tell you that quality is the name of the game and
that employees are not promoted on the basis of enforcement sta-
tistics. That is simply not true. The ability of a revenue officer to
close cases, collect money, and make seizures are the essential ele-
ments for promotion. [ have sat personally on many a promotion
panel where the first question of the panel members in reviewing
the qualifications of these employees for promotion is: How many
seizures has this revenue officer made in the last six months? And
what is his production rate?

To emphasize the importance of the reality of statistical accom-
plishments, I would like to share with you my personal experi-
ences. A collection division chief who runs the State of Nevada for
the Internal Revenue Service stood up in front of many revenue of-
ficers during one of my last conferences in 1984 and said: The Las
Vegas District was the lowest in production in the Western Region
of the United States. He said that his job was on the line unless
the statistics improved significantly. He said that we had to im-
prove production. He said that if he was removed because of low
production and low seizure activity, he was going to take a lot of
people with him when he goes.

The IRS will explain away this problem in saying that this was
local in nature, and didn’t reflect the way things were in the Serv-
ice as a whole. Yet the problem for the division chief was the fact
that he was compared statistically to all Western Region collection
divisions.

He was the last in production. If statistics were not critical, why
would one district be compared to another, and why would being
last in statistical accomplishments jeopardize his job and result in
threats of retaliation to front-line managers and front-line employ-

sees? As late as the day I left the IRS in August of 1984, enforce-

ment statistics was where it was at. Don’t waste time on complex
cases. Just collect the money, close the cases, and seize.

In the past few months, I have had revenue officers tell me in a
rather boastful but respectful way that they had two seizures or
four seizures, et cetera. One of them told me that the district had
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more seizures than anyone else and was in a position of leading the
region in seizures. I know that feeling.

But if enforcement statistics are not important, then why do rev-
enue officers and managers put so much emphasis on them? Why
is it important to know how many seizures in the Western Region
the district has?

Mr. Chairman, revenue officers are selected for promotion: based
on their ability to close cases, collect money, and make seizures. If
a revenue officer does quality work—emphasize that: does quality
work—but doesn’t close cases or seize, he won't get promoted..

In closing, I support the provisions of Section 6 of the Omnibus
Taxpayers’ Bill of Rights Act, along with the other proposed provi-
sions.

Senator PRYor. Mr. Smith, thank you.

[The prepared written statement of Mr. Smith follows:]
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TESTIMONY PROVIDED BY:

JOSEPH B. SMITH, JR., PRESIDENT

THE TAX MANAGEMENT CORPORATION, INC.
330 SOUTH THIRD STREET, SUITE 970
LAS VEGAS, NEVADA 89101

THE INTERNAL REVENUE SERVICE IS ONE OF THE MOST POWERFUL
ENFORCEMENT AUTHORITIES IN THE WORLD. IT'S POWERS ARE AWESOME.
I KNOW BECAUSE I WAS A SENIOR REVENUE OFFICER AND MANAGER FOR
EIGHTEEN YEARS IN THE COLLECTION DIVISION OF THE IRS. I HAVE
BEEN REQUESTED TO FOCUS MY TESTIMONY ON SECTION 6 OF THE OMNIBUS
TAXPAYERS' BILL OF RIGHTS ACT "THE BASIS FOR EVALUATION OF IRS

EMPLOYEES".

UP TO THE DAY I LEFT THE IRS IN AUGUST 1984 TO OPEN MY OWN TAX
PRACTICE, PRODUCTION WAS ALWAYS THE NAME OF THE GAME. IT ALWAYS
HAS BEEN AND IT APPEARS IT ALWAYS WILL BE. THE IRS WILL TELL YOU
THAT QUALITY IS THE NAME OF THE GAME AND THAT EMPLOYEES ARE NOT
PROMOTED ON THE BASIS OF ENFORCEMENT STATISTICS. THAT IS NOT
TRUE. THE ABILITY OF THE REVENUE OFFICER TO CLOSE CASES, COLLECT
MONEY AND MAKE SEIiURES ARE ESSENTIAL ELEMENTS FOR PROMOTION. I
HAVE SAT ON MANY A PROMOTION PANEL WHERE THE FIRST QUESTION OF
PANEL MEMBERS WAS, "HOW MANY SEIZURES HAS THE REVENUE OFFICER

MADE IN THE LAST SIX MONTHS?", AND "WHAT IS HIS PRODUCTION RATE".
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TO EMPH{ASIZE THE IMPORTANCE OF THE REALITY OF STATISTICAL

ACCOMPLISHMENTS, I WOULD LIKE TO SHARE WITH YOU MY PERSONAL

EXPERIENCES.

A COLLECTION DIVISION CHIEF STOOD UP IN FRONT OF MANY REVENUE
OFFICERS DURING ONE OF MY LAST CONFERENCES IN 1984, AND SAID THE
LAS VEGAS DISTRICT WAS THE LOWEST IN PRODUCTION IN THE WESTERN
REGION, HIS JOB WAS ON THE LINE UNLESS THE STATS IMPROVED
SIGNIFICANTLY. HE SAID THAT WE HAD TO IMPROVE PRODUCTION. HE
SAID THAT IF HE WAS REMOVED BECAUSE OF THE LOW PRODUCTION, AND

LOW SEIZURE ACTIVITY, HE WAS GOING TO TAKE A LOT OF PEOPLE WITH

HIM.

THE IRS WILL EXPLAIN AWAY THIS PROBLEM AND SAY THAT THIS WAS
LOCAL IN NATURE AND DIDN'T REFLECT THE WAY THINGS WERE IN THE
SERVICE AS A WHOLE. YET THE PROBLEM FOR THE DIVISION CHIEF WAS
THE FACT THAT HE WAS COMPARED STATISTICALLY TO ALL THE OTHER
WESTERN REGION DISTRICTS. HE WAS THE LAST IN PRODUCTION AND HAD
THE LOWEST SEIZURE ACTIVITY. HE WANTED PRODUCTION AND SEIZURES.
IF STATISTICS WERE NOT CRITICAL, WHY WOULD ONE DISTRICT BE
COMPARED TO ANOTHER AND WHY WOULD BEING LAST IN STATISTICAL
ACCOMPLISHMENTS JEOPARDIZE HIS JOB AND RESULT IN THREATS OF

RETALIATION TO FRONT LINE MANAGERS AND FRONT LINE EMPLOYEES?
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THAT SAME DIVISION CHIEF TOLD THE MANAGERS TO LIST ALL FEMPLOYEES
IN THE GROUPS BY ABILITY; DRAW A LINE IN THE MIDDLE AND STAR. TO

GET RID OF EVERYONE BELOW THE LINE.

AS LATE AS THE DAY I LEFT THE IRS IN AUGUST 1984, ENFORCEMENT
STATISTICS WAS "WHERE IT WAS AT". DON'T WASTE TIME ON COMPLEX

CASES. JUST COLLECT THE MONEY, CLOSE THE CASES AND SEIZE.

~

THE IRS WILL TELL YOU THAT QUALITY HAS REPLACED STATISTICS AS THE
YARDSTICK OF ACCOMPLISHMENT. BUT, I THINK THAT RECENT RECORDS

AND ACTION WILL SHOW OTHERWISE.

IN A LETTER TO ALL ASSISTANT REGIONAL COMMISSIONERS, THE
ASSISTANT COMMISSIONER FOR COLLECTIONS STATES IN HIS AUGUST 1986
LETTER CONCERNING THE PROGRAM MANAGEMENT OBJECTIVES FOR ALL IRS

COLLECTION EMPLOYEES:

ATTACHED IS THE COLLECTION PROGRAM LETTER
FOR FISCAL YEAR 1987. THIS DOCUMENT
TRANSMITS FOUR PRIMARY OBJECTIVES THAT EVERY
CCLLECTION EMPLOYEE SHOULD STRIVE TO
ACHIEVE. THESE OBJECTIVES ARE IMPROVE THE
QUALITY OF WORK, ENHANCE EMPLOYEE MORALE,
INCREASE REVENUE COLLECTION YIELD, AND
PROMOTE VOLUNTARY COMPLIANCE...(THESE
OBJECTIVES)...FORM A LONG RANGE PLAN WHICH
ADDRESSES THE MISSION OF THE
SERVICE...MANAGERS SHOULD REFLECT THESE
GOALS IN EXPECTATIONS AND ARE ENCOURAGED TO
ADVISE THEIR EMPLOYEES FREQUENTLY THROUGHOUT
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THE YEAR ON PROGRESS TOWARDS ACHIEVING THE
GOALS.

FURTHER, THE ASSISTANT COMMISSIONER GOES ON TO STATE:

A SIGNIFICANT CHANGE TO THE PROGRAM LETTER

THIS YEAR INVOLVES THE ELIMINATION OF ALL

NUMERIC OBJECTIVES. WE HAVE ELIMINATED

THEM, NOT TO DEEMPHASIZE THEIR USES, BUT TO

PUT THEM IN PROPER PERSPECTIVE -- THAT

STATISTICS SHOULD BE USED AS INDICATORS, NOT

AS ABSOLUTE MEASURES OF PROGRAM

EFFECTIVENESS.
UNFORTUNATLEY, THE GOOD INTENTIONS OF THE ASSISTANT
COMMISSICONER ARE INTERPRETED QUITE DIFFERENTLY AT THE
OPERATIONAL LEVEL. THEY ARE TURNED INTO DOUBLE TALK. WE
ELIMINATE ALL STATISTICAL OBJECTIVES, BUT WE ARE GOING TO KEEP
ALL THE STATISTICS TO MEASURE PROGRAM EFFECTIVENESS IN A
RELATIVE WAY. IN OTHER WORDS, WHO IS COLLECTING THE MONEY,
CLOSING THE CASES AND SEIZING THE ASSETS. IN THE PAST FEW
MONTHS, 1 HAVE HAD MANY REVENUE OFFICERS TELL ME IN A BOASTFUL
WAY THAT THEY HAD TWO SEIZURES, OR FOUR SEIZURES, ETC. ONE OF
THEM TOLD ME THAT THE DISTRICT HAD MORE SEIZURES THAN ANYONE
ELSE AND WAS IN A POSITION OF LEADING THE REGION IN SEIZURES.
YOU ASK A REVENUE OFFICER HOW MANY SEIZURES HE HAD HE KNOWS
IMMEDIATELY. HE CAN TELL YOU WHO IS LEADING IN SEIZURES IN THE
GROUP. IF ENFORCEMENT STATISTICS ARE NOT IMPORTANT THEN WHY DO

REVENUE OFFICERS AND MANAGERS PUT SO MUCH EMPHASIS ON THEM?
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AS THE JOKE IN THE OFFICE USED TO GO: THE NAME OF THE GAME 1S
QUALITY. LOTS AND LOTS OF QUALITY. IF YOU HAVE LOTS OF GOOD
STATISTICS YOU MUST HAVE LOTS OF GOOD QUALITY. THE IRS EQUATES
INCREASED PRODUCTION AND INCREASED SEIZURES WITH INCREASED
QUALITYTV IF YOU HAVE MORE STATISTICAL ACCOMPLISHMENTS, THE

QUALITY OF YOUR WORK SHOWS IMPROVEMENT.

REVENUE OFFICERS ARE SELECTED FOR PROMOTION BASED UPON THEIR
ABILITY TO CLOSE CASES, COLLECT MONEY AND MAXE SEIZURES. IF
THEY DON'T HAVE LOTS AND LOTS OF UNITS OF QUALITY AND SEIZURES,

THEY WON'T GET PROMOTED.

IN CLOSING, I SUPPORT THE PROVISIONS OF SECTION SIX OF THE
OMNIBUS TAXPAYERS' BILL OF RIGHTS ACT, ALONG WITH THE OTHER

PROPOSED PROVISIONS.
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Senator PryoRr. I read an article some while back in preparation
for working with Senator Reid and Senator Grassley and others on
this legislation. I read an article entitled ‘‘Fear the IRS.” You may
or may not have read this particular piece. I found it very good.

You were with the Internal Revenue Service for 18 years.

Mr. SMiTH. Yes, sir.

Senator PrYOR. You are now in private practice?

Mr. SMITH. Yes, sir.

Senator Pryor. The average individual taxpayers in America, do
they have a reason to iar the Internal Revenue Service?

Mr. SmiTH. Absolutely, Senator. It is an awesome organizatior.
The powers are basically unchecked; and as a result of that, the or-
dinary citizen doesn’t have the sophistication or the understanding
of what their rights are; and they will go to the Internal Revenue
Service and say: What should I do? It is a little bit like saying the
fox is in charge of the henhouse.

The point is I don’t think it is a proper thing for people to go to
the Internal Revenue Service and say what should I do. There
must be a vehicle—some vehicle—where the ordinary citizen can
go and say: Look, I see a problem with the system; I see something
breaking down, and I need help. This is what I think this bill will
provide, sir.

Senator Pryor. I talked to some officials in the Internal Revenue
Service, and I said: Tell me about the Ombudsman Program in the
Internal Revenue Service. It was established to assist the taxpayer,
to sort of guide the taxpayer through, let’s say, the bureaucracy.
What about the Ombudsman system?

Mr. SMiTH. They call that the Problem Resolution Office. 1 would
like to be able to rank it and say that, generally speaking, it is a
fairly effective program. However, in my dealings with them—after
I get their attention, which doesn’t take too long to get—the fact is
they are very, very hesitant to stop taking action because the en-
forcement mode, if you want, they are on a roll. And as a result,
they are going on and on and on.

And you go to the Problem Resolution Office, and the Problem
Resolution Office goes to the revenue officer or to the group man-
ager and says: Wait a minute; we have a problem here. The group
manager and the revenue officer say: Wait a minute; that is a dila-
tory action. We are on a roll here. We are taking decisive enforce-
ment action. We have got to get the assets now.

So, therefore, it is inherent in the organization in the enforce-
ment aspects that they don’t want to stop what they are doing.
What they want to do is collect the taxes.

So, therefore, unless you have an overriding case, generally
speaking they don’t want to stop. So, what we need is a reorganiza-
tion, an organization where we can just tell the Internal Revenue
Service to stop in order to give us an opportunity to review the
facts so that we can decide on whether or not this ordinary
person—this middle America—has an opportunity—or let’s put it
this way, has a case.

Where else can that person turn, Senator? There isn’t anything
anywhere for them to turn. You must provide a vehicle for these
people to be able to go to and say: Help me; I don’t know what is
going on with the system, and it is wrong; bui I can’t stop them.
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How do 1 stop them? This is what your bill—what Senator Reid’s
bill—is going to accomplish; this is going to accomplish that end,
and it is a right thing. It is a good thing.

Senator Pryor. Excellent. Mr. Smith, do you think that most
taxpayers understand their rights? Do they know what their rights
are when they are being called in for an audit or for a session with
the Internal Revenue Service?

Mr. SmiTH. Senator, let's put it this way: I am an expert, and
sometimes when I read them, I don’t know what in the name of
heaven they are telling me. It is double talk. [Laughter.]

They give you your rights, and they give you a piece of paper;
and they explain 22 items on it. You have to be a tax expert to
even understand what in the name of heaven it means. Have you
ever seen an audit report? It is incredible. An ordinary person is
told: Here it is right here; subsection 22 says—Senator, it is a joke.
There is no clear communication in layman’s terms.

Yes, they send you a piece of paper that says you have the right
to go to tax court. You have the right to have this; you have the
right to have that. They don’t understand, Senator. The ordinary
person does not understand what this means.

Senator PrYOR. Senator Reid.

Senator REIDp. Thank you, Mr. Chairman. A couple of questions,
Mr. Smith. You stated in your testimony that you served the IRS
for 18-plus years. Could you tell the committee what positions you
have held with the Service, and give us some ideas of your feelings
about the Internal Revenue Service?

Mr. SMiTH. Yes, Senator Reid. I started off in Chicago in 1967 as
a Field Revenue Officer in the Collection Division at the journey-
man, technical and su»er-technical levels. I worked my way into
Special Procedures Sectivn as an advisor to field revenue officers,
when they needed technical advice or legal advice. I was a manag-
er at the first and secondary levels. I was the Chief of the Taxpayer
Service Section in the Chicago District. I was the Assistant Chief of
Office Branch Operations with a staff of approximately 200 employ-
ees.

I was a Regional Analyst on the staff of the Assistant Regional
Commissioner for Accounts Collection and Taxpayer Service. The
job basically involved performing managerial reviews of all Collec-
tion Division operations in the Wecstern Region of the United
States. And I was admitted to the top level management program,
qualified to manage branch or division operations.

Concerning my attitudes about the Service, and 1 think this is
important in our process, I wish to underscore that the IRS is
really a top professional organization. It performs a great service
for this country. Its people are hard working; they have integrity.
The Service does an outstanding job. And also, I am very proud of
my service with the Internal Revenue Service. I learned much and
I matured.

But there are many areas that need to be corrected to ensure
fair and equitable administration of the tax laws, Senator.

Senator REeIp. Your testimony focused on Section 6 of the bill,
and I want to ask your comments about other sections; but before
doing that, in your experience during the time you were with the
Service and since you have left the Service some three-plus years
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now, do you have any documents supporting some of the state-
ments you have made? That would be that collection is important
and that the agents will be looked to for the money they collect.

Mr. SMmiTH. Yes, sir, Senator, let’s put it this way. As far as the
actual collection, I don’t have any documents per se; but I know
that they are evaluated on the basis of their ability to be able to
prove that, Senator.

Senator Reip. Do you have any papers or documents that indi-
cate instructions given to agents that collection is important?

Mr. SMiTH. Yes, sir. I have this document, and a little piece is off
here on the corner; the reason why I took that off is that I didn't
want to get anybody in trouble. I was privy to some information
concerning directions by a group manager to her employees on how
to or: When to seize, what to seize, and why to seize. I think it is
extremely important, Senator, to listen to this document. This is
the instructions of the manager to the employees within the group.
This isn’t something that happened, say, four years ago. This hap-
pened like 60 days ago.

Senator Pryor. Now, this is from the IRS?

Mr. SMiTH. Oh, this is their notes.

Senator PRYOR. And it is written_to whom?

Mr. SmitH. This is to the revenue officers within the group. This
is the manager’s notes, and it says:

“When to seize.” This is beautiful, incredible. “As soon as possi-
ble after demand has been made and not resulted in the payment.”
That is in direct violation of the policy statement of the Commis-
sioner. Seizure is the last action to be taken, not the first. And also,
it is underlined “as soon as possible.” But the second one, Mr.
Chairman, the second point is a better point.

It says: “The object should be to put as little space between his
back and the wall as possible.” Senator, this was issued 60 days ago
by a manager of the Internal Revenue Service, giving direction to
revenue officers in that group that have unchecked authority to do
any damned thing they want. This is.the instructions. “The object
should be to put as little space between his back and the wall as
possible.”

In other words, the first thing that you do is get the money and
then you nail the taxpayer to the wall. You know what? This is not
my words. This is the manager’s words and instructions in writing
to revenue officers in that group.

But that is just previews of coming attractions.

[Laughter.]

I have another piece of paper, Senator, which is equally as inter-
esting. Excuse me—I have to prepare for this one. [Laughter.]

I guess everyone is ready. All right.

Senator Pryor. I think that you had better prepare for a lot of
talk shows to come.

[Laughter.]

And I must say that I hope on April 15th, when you send your
own tax return—

[Laughter.]

Senator, I wish to assure you that I have been identified for
greatness by the IRS.

[Laughter.]
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That is why I am very large. When I walk through the door, no
light shows through. They know I have arrived.

But let’s make the other point, Senator, and this is important. I
won’t even show this to the camera because what I am afraid of is
that the person who gave me this, who is a really decent, honest,
thoughtful human being—who wanted to do what is right—I am
fearful that there will be grave retaliation against this person. It is
wrong, Senator, and I will do my utmost if anything happens to
protect them, and I hope that Senators Pryor and Senator Reid
would use their authority to protect that person, please.

We have a point to make. It says here:

Sejzure meeting. January 29, 1987.

It is just notes, and it says:

Fully encumbered vehicles; seize them. We can release it to the lienholder, re-
auire the lienholder to pay storage and towing fees. 2. Leased vehicles. Seize the
taxpayer’s lease holding interests.

I don’t have a problem with that, but here is what I have a prob-
lem with.
If no interest, release to the lessor, the costs same as above.

3. Private premises. If we have cases where a taxpayer has no assets, consider a
writ of entry to seize the furniture.

And I would add, the bed, the TV, the refrigerator, the lamps.
Now, let me tell you something, Senator, and I think that this is an
extremely important point. I want to make a couple of points.

I know these people in the Internal Revenue Service personal-
ly—personally. Many of them are my friends. They are good
people. I want you to know that. They are good people. They are
dedicated professionals. They are good at what they do. They have
integrity. I want you to underscore that, Senator. They have integ-
rity, but they are doing this. And do you know why? Because they
v;'lere told to do this, because they were told that it was right to do
this. .

But you gentlemen and I know it is wrong. Now, let me tell you
why it is wrong. The Internal Revenue Manual has the guidelines,
and it says here in 5612.2.1—that is technical stuff:

The revenue officer must determine that there is sufficient equity in the property
to seize, to yield net proceeds from sales to apply to unpaid tax liabilities.

Mr. Chairman, when they go out and seize—this is just incom-
srehensible to me, that a manager could allow that to happen, to
sit there and say if you have a fully encumbered vehicle; that
means a vehicle with no equity whatsoever. In other words, if they
were to seize that vehicle, Senator, it means there would be no
monetary result accruing to the Government other than the fact
that you would incur expenses and you would waste time. So, in
other words, there is no monetary benefit. And do you know what
the bottom line is, Senator? The bottom is they are doing this to
harass the taxpayers.

Regardless of what they may say, an intelligent human being, a
top professional, looking at this set of facts, a jury of peers review-
ing this would draw that intelligent conclusion.
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Senator PrYOR. A couple of quick questions. I know Senator Reid
has more, and Senator Grassley has more; but just a few quick
questions. Has IRS become an organization of bounty hunters?

Mr. SMitH. No, no. I think that what happens—and here is
where the problem occurs, and this is just my overall assessment.
You get caught up emotionally in championing the cause of volun-
tary compliance. In other words, you want to be a tough cop—they
have lost the fairness—but you want to be a tough cop. You want
to go out there and demonstrate to the public—and this is impor-
tant—understand the underlying philosophy-—you want to go out
and demonstrate to the public that tax protesting movements or
not paying their taxes is wrong, that as a part of the American citi-
zenry, as a part of the American Government, you must pay your
taxes.

And therefore, they go out and use this enforcement tool to dem-
onstrate to other people who see the bloody body going down the
street that this is in effect a deterrent to noncompliance. If you go
out there, or the Internal Revenue Service goes out and plasters
these beautiful red warning signs all over a car, bolstered up with
three or four revenue officers with badges all over the place, you go
to your next door neighbor and say: What happened? That is the
Internal Revenue Service, and he didn’t pay his taxes. And man, if
I were you, I would go pay my taxes.

And they get caught up in that, Senator, and it is not that they
are bad people. It is the emotional roll of being a force to bring
about compliance through using the enforcement tools that you
have. Critically important.

Senator PRYOR. Speaking of neighbors, your neighbor to your
left, Mr. Thomas Treadway—and you heard his statement earlier
in this hearing?

Mr. SmitH. Yes, I did, sir.

Senator PrRYOR. Are there a lot of Thomas Treadways in America
today because of the Internal Revenue Service?

Mr. SmiTH. Let me explain something, Senator. I am going to
answer your question, but I want Lo preface it with something. My
practice has been primarily limited to Nevada; but because of the
positive good I have done, my practice now is all over the United
States. I travel all over the United States helping people. The
answer to the question is yes. There are a lot of Treadways in the
United States.

But I think it is extremely important here, Senator, and I have
some notes here—if I may read just a comment here?

Senator PrYoOR. I want to yield to my colleagues, too, but you go
ailead. I know they find this very constructive and informative
also.

Mr. SmitH. All right. Ninety to ninety-five percent of the time
the IRS operates perfectly. You have got to understand that. They
operate perfectly 90 to 95 percent of the time. But there is what I
call a mortality factor of six to eight percent where the system
breaks down, and then taxpayers have nowhere to go to get relief,
to get their rights. Eight is a small percentage, but it represents
large numbers of people in trouble with nowhere to go when the
system breaks down. There needs to be some way when the taxpay-
er can turn to the IRS and say stop. If no provision of the bill is
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passed other than the creation of this Ombudsman concept, we
have taken a long step. We have gone a long way to protect the
rights of middle class America, Senator. We are not talking about
repudiation of the Internal Revenue Service.

We are talking about the recognition that big systems have the
propensity to break down. All this bill is—and I laud you Senators
who had the courage to stand up to do this kind of thing because
the need is so great. We are talking about not a repudiation of the
system; we are not talking about shackling the Internal Revenue
Service.

We are talking, as intelligent human beings, recognizing the
need to fill and to plug a gap that is missing. This bill provides the
vehicle, the opportunity, to fill a gap, a void, that the Internal Rev-
enue Service probably can’t handle and would not be in a position
emotionally to handle.

Senator PrYor. Thank you. Senator Grassley?

Senator GrRAsSLEY. Yes. Mr. Smith, is productivity of IRS agents
measured by how many cases are handled or actually closed or by
the amount or percentage of delinquent taxes collected?

Mr. SmiTH. Yes, sir.

Senator GRASSLEY. And all of those?

Mr. SMiTH. Yes, sir.

Senator GrAassLEY. All right. In your opinion, what would be an
effective method of evaluating IRS collection agents on perform-
ance and for promotion? :

Mr. SMrTH. I think an effective method would be to evaluate the
quality of their work performance and their ability to bring people
back into the system so that they become productive, tax-paying in-
dividuals.

Senator GrAsSLEY. In your experience, have various tax laws
been interpreted or applied differently by local agents in separate
districts? In other words, is the application of the law up to the
whims of local agents in some circumstances?

Mr. SmrtH. It is not really up to the whims of the local agents.
What it is, Mr. Grassley, is the interpretation or the intensity level
of thle individual in handling the case. Let me give you a quick ex-
ample.

The automated collection system in Denver, Colorado. I pick up
the phone, my client is there, and I talk to them. And I explain the
circumstances, and fundamentally, they don’t have the ability to
pay. So, the individual starts asking: What is her rent? What is
this? What is that? And they go through it, and they say they
think they are going to have the ability to pay; so they will have to
go and get it. I say thank you very much and I hang up.

And then, I mutter something to myself. And do you know what
I do? I pick the phone right back up, and I dial 100-424-1040. I get
another person. And I give them my name, and I go through the
whole process. And they say to me: I am sorry, but they will have
to go and get the money; or that is it. So, I hang up again.

Now, I am upset. But I have firm purpose, so I dial that number
again, and I get that person; and I say: Here is the set of the facts.
And I say the person can’t pay, and that person says “Wow. Gee, I
am really sorry about that. Well, what do you think you can pay?”
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And I said, well, how about $50.00 a month? And they will say:
“Well, that sounds okay to me.”

So, what I want to underscore is——

Senator GRASSLEY. Is this kind of like form shopping?

Mr. SmiTH. You have got it, guy. [Laughter.]

Now, let me explain. I just went over to Michigan. Now, please
understand this; this is extremely important—extremely impor-
tant, sir. I went to Michigan and I talked with a lady and a hus-
band in my room, and they cried the whole time, how the Internal
Revenue Service revenue officer told them that they had no rights.
They seized their houses. They took their business. Don’t try bank-
;‘lt_lptcy; it ain’t going to work. And you know what? They believed

im.

And they lost everything that they had. They owed the taxes, but
there were other alternatives. But the revenue officer told them
there were no other alternatives, and the guy believed him.

Now, I have another taxpayer over here in Michigan at the same
time, on the other side; he is in business. He is pyramidding liabil-
ities. He has been running up liabilities since 1985. He is not
making his Federal tax deposits. And his CPA knows this revenue
officer, and he said: Don’t worry about it; we will work on it. In the
same State of Michigan—and I hope the Senator from Michigan is
listening—in the same State of Michigan, we have got one revenue
officer who chews officer and we have another one sitting back
saying: Well, okay. In other words, as I explained to you, Senator,
the luck of the draw.

Senator GrRassLEY. What can be done to remedy the situation?

: Mr. SMiTH. I don’t know. I think it is an extremely complex prob-
em.

Senator GRASSLEY. Is there an answer?

Mr. SmiTH. Yes.

Senator GRAsSLEY. Can there be an answer found?

Mr. SmiTH. Yes. I think it lies in the recognition that the Inter-
nal Revenue Service officer and all of the employees have a twofold
responmbxhty—a twofold responsibility—to represent not only the
Government's interest but the interest of the taxpayer. It is a two-
fold responsibility; and if that is taught to the Internal Revenue
Service employees and they start recognizing that this is not an
idea when you go out and bloody people to show as an example and
a deterrent to noncompliance.

There is a recognition of the inherent rights of each individual to
get the maximum benefit under the law. Our goal is not to destroy
people. Our- gcal should be to recognize our responsibilities, to
fairly, equitably administer tahe tax laws. It is not there right now.

And the reason why it is not here is not because the employees
are bad people. I am proud of these people. They are my friends.
But these people receive direction from on high as to how to carry
out their jobs. It is management. It is the philosophy, the direction,
the needs arising out of productivity goals, revenue enhancement
objectives.

When Mr. Gibbs comes down and sits before this committee, and
says: If you give me $265 million as a supplemental appropriation,
I will give you $5.00 for every dollar you give me, then you have in
effect established fiscal, statistical, economic objectives.
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Senator PryoRr. He has asxed for 8,000 new agents this year.

Mr. SmitH. All I can say is you had better pass this law damned
fast. [Laughter]).

I will tell you that right now. You know, this law is right, Sena-
tor. This is not a shackling thing. It is to protect the rights of
middle America. Recognize that 95 percent is perfect. The system
works, but it breaks down. If you are a pilot, you have emergency
procedures. This bill provides emergency procedures for ordinary
people that don’t know where in the name of heaven to go.

And we are not telling the Internal Revenue Service they did
bad, wrong, good, or indifferent. All we are telling the Internal
Revenue Service is: Stop. Give us an opportunity to take a second
look at the facts before you use these awesome enforcement au-
thorities to destroy the financial well-being now and in the future
of these people.

Senator GrRASSLEY. Mr. Chairman, I am done asking questions of
Mr. Smith. Because of time, I wonder if I could submit some ques-
tions to Ms. Mittleman for response in writing?

Ms. MiTTLEMAN. Certainly.

Senator GRASSLEY. They are really very important questions, and
I would like them to be more public than just the printed record;
but I would not wish to take any more time of this panel.

Just in summary, Mr. Chairman and Senator Reid, based upon
what Mr. Smith just said, there is a mindset within the bureaucra-
cy that we are dealing with, and I don’t think, Mr. Chairman, con-
sidering how you and I have cooperated on trying to bring about
some Defense Department reform, I don’t know whether this isn’t
a mindset we find within the Defense Department. There is an
ethic that we have to overcome here, and legislation may help; but
I am not so sure that we shouldn’t have some sort of a weekend
retreat between Senators like us, maybe people from the Ways and
Means Committee, people from the IRS, and people from Treasury,
to sit down and go over this and see if we can’t work out in a gen-
tlemanly manner some solution to this problem.

I think just passing legislation is a continuation of a confronta-
tional environment and that maybe the environment itself is the
problem. That is just off the top of my head that I am suggesting
that. There may be a better approach, and there may be no ap-
proach. I don’t know.

I just think that under your leadership, and I would be happy to
work with you, maybe we ought to see if there isn’t some other en-
vironment than just legislation to bring about a solution to some of
the problems that Mr. Smith says are great because of the system,
when 98 percent of the people are moral, upright, and ethical; and
I don't disagree with that.

[The prepared questions of Senator Grassley and answers from Ms.
Elaine J. Mittleman follow:]
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0w st Mnited States Senate

(915) 284-4850

206 FrolnaL Bunoing CHARLES E. GRASSLEY
tO1 V8T SeaLer S E
Cioam Rarios 1A 52401
(319) 399-2855

April 10,

Elaine Mittleman
2040 Arch Drive
Falls Church, VA 22043

Dear Ms. Mittleman:

1987

§10ux CiTy 1A 5110
1712) 233-33

210 WATERLOO BuiLomwe
§31 Commeacias STager
WartEaL00, 1A $0701
(319Y232-6657

118 FrotmaL BuioinG
131 € ATw Staeer
Davenronr. 1A 52801
319) 322 430

I respectively request that you respond to the following
questions as a follow-up to the April 10, 1987 hearing on the

"Omnibus Taxpayers' Bill of Rights",

1. You have detailed how the IG investigated you instead of
the Chrysler reporting problem. To your knowledge, did the IG

investigate the Chrysler problem at all, or was the

investigation immediately directed at you?

a. What was the outcome of the Chrysler investigation?

2. Before your ordeal, what was the general perception of the
IRS IG? Did employees feel like they could go to the IG in

order to get a problem cleared up?

a. Do you think your case has had any effect on either the

internal or external perception of the IG?

Please mark your return correspondence to the attention of
the Chairman of the Senate Finance Committee, Senator Lloyd
Bentsen, SD-219, Washington, D.C. 2051076200.

Sin e},

Charles E. Grassley
United States Senator

CEG:kda

Committes Assignments:
APPROPRIATIONS
BUDGET
JUDICIARY
SPECIAL COMMITTEE ON AGING
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ELAINE J. MITTLEMAN
ATTORNEY AT LAW
2040 ARCH DRIVE
FALLS CHURCH. VIRGINIA 22043

TELEPHQNE (703) 734-0482

May 19, 1987

The Honorable Charles E. Grassley

c/o Chairman of the Senate Finance Committee
Senator Lloyd Bentsen

Senate Dirksen-219

Washington, D.C. 20510-6200

Dear Senator Grassley:

This is in response to the questions you submitted to me
as a follow-up to the April 10, 1987, hearing on the "Omnibus
Taxpayers' Bill of Rights."

1. I believe that the I[.G. immediately investigated me and,
particularly, the "incident" 1in which I was allegedly going
through papers in the office of Assistant Secretary Roger Altman.
I am enclosing some documents I just received as part of my
litigation. These documents, particularly the Declaration of
John L. Horn, effectively show the intricate document trail
generated by my having gone to the Inspector General. Note
that the letter dated March 27, 1981, from the counsel to the
Inspector General explained that "(p)ortions of this report
concern the circumstances surrounding the firing of Ms. Mittleman,
and during the course of interviews of her supervisors, some
of them expressed their candid opinions of Ms. Mittleman's work
performance and personality.” [ should note that many of those
interviewed were not my "supervisors." It is also interesting
that the Inspector General report was completed on January 19,
1981. I was not fired until January 30, 1981, although I had
been threatened with®termination.

In .addition, Mr. Horn's Declaration (at pp. 3-4) shows
the summary of the fifteen exhibits to the I.G. report. It
is clear that several of these interviews dealt solely with
me, and not with a Chrysler investigation. For example, the
interviews with the security guards and Ms. Krahulec concerned
the "incident" 1in Roger Altman's office. There is no indication
that the I.G. really intended the investigation to be an audit
or fact-finding mission. I gave my interview when I first went
to the Inspector General, and was never asked to clarify or
explain the statements of the others, particularly about my
being in Roger Altman's office. Some of these interviews
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contained Jirect contradictions, but the I[.G. made no attempt
to ascertain or verify the truth, nor did the 1.G. make
independent findings of fact or conclusions. Also, it appears
that the [.G. was focusing on me, rather than Chrysier. Note
that Mr. Bolander testified about "his opinion about Ms.
Mittleman's work performance, propriety of her actions, and
her personality." Mr., Bolander was a co-worker, not a supervisor.
I was not asked to give my opinion of his personality, work
performance, etc. Others discussed my personality, as well.

It is quite impossible to determine from Mr. Horn's
Declaration that any investigation was done of my allegations
about Chrysler. (I believe that that part of the "investigation"
consisted of saying "What do you think of Chrysler? - oh, it's
0K," or something like that.) It strikes me as odd that the
[.G. would investigate my personality, especially since [ was
the one who initiated the I.G. investigation. It can certainly
be agreed that the I.G. is not a psychiatric office, qualified
to analyze somecne's personality. Furthermore, there almost
is a tone of superciliousness in the Horn Declaration and other
documents about the investigation of me.

There are also complications and a lot of confusion about
the [.G. report and its dissemination, pursuant to the Freedom
of Information Act and the Privacy Act. If you would like
additional clarification about that, I will be giad to provide
it.

a. It is difficult to indicate what was the outcome of
the Chrysler investigation, because I don't believe there was
one. The outcome was that the I[.G. report was created to be
used against me, as it was by the Office of the Special Counsel,
and to cancel the message [ was bringing by focusing on the
messenger. See statements (enclosed) of Mr. Sugiyama of the
Office of the Special Counsel as to how he relied upon the

Inspector General report.

2. [ was fairly new to Washington and had not heard of the
Inspector General. When [ was threatened with termination,
I was calling many people, trying to figure out what to do.
An attorney at Jones, Day, Reavis & Pogue, where [ had been
a law clerk, told me about the I.G. and said I should go there.
He told me that my situation sounded exactly like the type of
situation for which the Inspector General had been created.
When I went to the Inspector General's office for the interview,
they said to me repeatedly, "We don't do personnel matters.
If you have a personnel matter, go to the Office of the Special
Counsel." I did go to the Office of the Special Counsel, as
well, but I insisted that [ was there about waste, fraud and

-2 -
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abuse, not a personnel matter. Thus, I was quite shocked when
[ discovered that the [.G. investigation was basically about
my personality and my being terminated. [ do not remember ever
discussing the I.G. with other employes, but I doubt anyone
would have thought it was a good idea. There was a very big
emphasis on secrecy, avoiding the press, limiting access to
meetings and restricting answers to FOIA requests. There was
litigation about the openness of the Chrysler Loan Guarantee
Board meetings, pursuant to the Sunshine Act.

a. I do not know what the effect the [.G. investigation
was on the perception of the I.G. My boss told me, while the
[.G. 1investigation was ongoing (and before I was terminated)
that | caused him a great deal of personal embarrassment by
going to the I.G. I told him that, given the circumstances,
I felt I had done the right thing. He replied, "I don't believe
you." He was free to accuse me of stealing documents, or
whatever, and, yet, he resented my causing him embarrassment
by going to the I.G.

I recently spoke with John D. Donahue, an author of the
highly-regarded New Deals, The Chrysler Revival and the American

System. He told me he interviewed my boss for the book (probably

in late 1983) and he had briefly discussed me. Mr. Donahue
indicated that he did not then interview me, becatse my boss
told him there were several investigations, and Mr. Donahue
did not want to get involved in that. I can only surmise that
my boss was using the I.G. investigation, done years earlier,
as a threat for why others should not talk to me.

The day the I[.G. report was mentioned in the press, a
reporter for the Detroit Free Press called the Treasury to obtain
a copy. The Treasury gave him my name, stating that it could
not be released without my permission, because of the Privacy
Act. However, other government agencies, including the Federal
Reserve, the General Accounting Office and the 0ffice of the
Special Counsel, reviewed the report, certainly without my
knowledge or permission. It seems to me that this selective
use and distribution of the I.G. report would reinforce the
opinion, both internally and externally, that the I.G. report
can be used as a weapon, rather than as an auditing mechanism.

To sum, from my experience, the Treasury I.G. did not
investigate the charges I brought. There was nothing from my

-3 -
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experience with the I.G. which would encourage me to go to the
1.G. again. I very much appreciate your interest in effective
government, and I will be glad to answer any additional questions.

Sincerely, | -

')’ -~ /, !

[} ; .
7 —/[ \”/\\\\\

Elaine Mittleman

. !
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UNITED STATES MIRIT SYSTEMS FRCTECTION 20ARD, Lffice of trne Special Counsel,
1120 Vermont avenue. Northuwest, Washimgion, D.C. letter of Reply to Cone

gressional Letier of Inquisy furnished oy Shigehs J. Su;;ia:a. Associate General .
Counsel. N - .
A
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i man zorzai=s tae foilowving information: EIlaine Mitileman was a2 Schedule A
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terrminacec ket and she claimel thact the agency's actions vere {n ceprissl for .
whistle bdlewirng. N
An on-site invest:ipeziorn anc review of zhe Tressury Inspector Ceneral's Report

. of Invesiigacicn of srhe same matters disclosec insufficient evidence to support

" a8 charge of whistle blowang or any other prohibited personnel practice. The

e mrczer was closec in December, 1981.
Latter signed by Shigek: J. Sugiyama.
Letzer corzairs no further pertinent information. .

Vermea: Avenue, Nertawvest, Washingrorn, D.C. 1Inforzal notes of conduct of
invesctigazion furn.shed by Shigeki J. Sugiyams, Associate Ceneral Counsel.

UNITZD STATES MEIRIT SYSTEMS PROTECTION BOARD, Office of the Special Counsel, 1120

)

‘3?? Infcr2al Notes incicate that in a telephonic conversation detween Elaine Mittleman
3 and Stigeki Sug:vama, Mittleman sugges:zed that che Depariment of the Treasury
St wvas involved tn prohibited persornel practices in attempting to terminate her
B employment. Sugiysma attemptec to clarify her concerns and elicit from ber exactly
‘@ what prob:diced personnel praciice she thought was involved. HMittleman became

NE abrasive and insiscic that 1: was the cesponsibilizy of the Office of the Special
N Coursel to cetermine wna: prohiditec personnel practice vas 1mvolved.

R Notes conta:n 50 fortner perzainent anformalion.

'_tﬁ SZICEXY *J. SUGIYAMA, Assocaate Genera. Counce., Cffice of the Special Counsel,
"c; Uni.ad Szaces Mesit Sysiems Protection 3oars, 1120 Vermont Avenue, Nortthwest,

-.” . |Washingtosm, b.C. .
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An {nves:igazion by zhe Office of the S;ecial Counsel wvas inmitiated pursuant
to that telepac=e zail and several-officials of the Depsrtment of the Treasvry

‘ware fntesviewes. Namagerar: officisls et the Department of the Treasury {ndi-

cated tha: cescs.m ongcang reporting recuirements to Chrysler vere unnecessary
and therefore no: roeguired from Chrysler. .

The inveszigation vas conplicated by tnree oajor factors: One was Mitcleman's
totally abrasive Sen:vior whith tended to substantiate Treasury Hanagement
Officials silegazions that her behavior was erratic. This seemed to substan-
tiate the reasonazlaness of the Treasury's Management attempts to deal with
Mitcleman. Two. the balief of some Treasury Managers that Mittleman had leaked
sensitive £atiess 1o the press or through a United States Congressaan. Three,
these were ro c.ear indications that Mittleman Rhad engaged in any protected acti-
vit.es uncer the whistle dlovang scazuies.

Source had several talephcne conversations with subject and noted that in avery

_one her benavior vas erracic and abrasive. When source vould indicate that

there vere no {:ndings against Treasury, she would become personslly abusive
and abrasive 30 biz anc source characterizes her tirades as bordering on hysiexics.

Source continuo.s.y ashed her what specifically she was alleging and specifically
wha: par: of the lav var sae a..eging had beer broken. Source motes that subject
vas an atiorney %o should have been able to pirpoin: precise porzions of statuce.
Source furthes notes :tXa: at the :ime Mittlaman called sha had no: yet been
rer=:natec anc theze vas no persornel action to complain abouz. Souzce furcher
notes that susiec: vis a Schecule & Izzloyee, not ertitlec to the usual pro=-
teczions aiforcec carveer civil servants. - !

Source raceivec 3~ reviessc a Aepor: of Investigation conlucted by the Inspector
GCeneral of zhe Deparimer: of tre Treasuty ard also had Investigiters from the
Off.ce of zne Spécial Coursel intesview witnesses at che Treasury Department.
The results of these :nterviews were never wraittan up nor was a formal report

Tisgsuved by the 0ff.ce of tne Special Csunsel. 3asad on the report of investigation

by the Iaspecior Generai, ard intervievs of Treasury Department officials, the
sousce decermirad that cthere vere no prohidited parsornel practices involved
in ¥:ttlezar's casa and sousce issued a letter of decasion. (See Exhibit C.)

Source nozes 53t su2:2Ci's bakavior tawatg him seemed to.de typical of her

.beNavior as illusctrazec in the lnspecicr Cenaral's Report from the Department

of zhe Treasusy. 1: szemec to source that sudjecc sufferec fro= a lack of judge-
ment and lack of sat.oralaty.

Sourze notes trna: ne nas no other independent knowladge of supject buc, based _
on his convessat.d=s wita s.3ject and raviev of reporis, he would not hire the (\:}
sublect toO wera 10 any sensitive posil:ion af the Ursted S:ates Covernsent. A

Soucce $tates tial Ma ¢an oifer nmo fivener ialoTwmatioern.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELAINE MITTLEMAN,
Plaintiff

Civil Action No. 86-1852
Stanley S. Harris, Judge

V.
U.S. TREASURY, et al.,

Defendants

DECLARATION OF JOHN L. HORN

I, JOHN L. HORN, hereby declare and state as follows:

1. I am Assistant Inspector General (Investigations)
for the United States Department of the Treasury. I have
held this position since January, 1986. 1In this position, I
am responsible for the initial response to Freedom of
Information Act (FOIA) and Privacy Act requests for access
to, or amendment of, records maintained by the Office of the
Assistant Inspector General for Investigations of the United
States Department of the Treasury. '

2. Based on review of the files maintained by the
Office of the Assistant Inspector General for
Investigations, it appears that Ms. Mittleman was provided,
in accordance with Treasury requlations, with portions of
the Report of Investigation concerning Ms. Mittleman's
allegation of mismanagement of the Chrysler Loan Guarantee
Program by the Office of Chrysler Finance.

3. By letter dated February 12, 1981, (Exhibit a,
attached hereto) the Inspector General for the United States
Department of the Treasury responded to Ms. Mittleman’s
January 29, 1981 request for copies of documents relating to
her employment status, including the Report of Investigation
concerning the Chrysler Loan Guarantee Program and "all
other reports contained in my personnel file or reports
which concern my status as a Treasury Department
employe(sic]”™, under the Privacy Act and the FOIA. (Exhibit
b, attached hereto.)

4. The January 19, 1981 Report of Investigation
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concerning Ms., Mittleman’s allegations, IG File No. 80-130,
is part of a system of records, 0S 00.190, "General
Allegations and Investigative Records System®", that was in
1981, and is now, exempted from various provisions of the
Privacy Act, under 5 U.S.C. 552a (j)(2) and (k)(2), pursuant
to regulations promulgated under the authority of the
Secretary of the Treasury and published in the Federal
Register. (Exhibit c, Privacy Act Systems, Department of
the Treasury, Office of the Secretary (0S), 0S5 00.190,
"General Allegations and Investigative Records -
Treasury/0S", Privacy Act Issuances, 1981 Com. Vol. II, p.
666, attached hereto.) Routine dislosure of information
contained in this system may be made, inter alia, to the
Department of Justice in connection with actual or potential
criminal prosecution or civil litigation and to authorized
investigative offices of the Treasury Departrent,
constituent units, or other federal agencies to the extent
provided by law and regulation, in connection with security
procedures and as necessary to report apparent violations of
law to appropriate law enforcement agencies. (Exhibit c¢.)
"The Office of the Inspector General is authorized under
Treasury Department Order No. 256 [reissued as 100-2] to
initiate, organize, direct, and control investigations of
any allegations of illegal acts, violations, and any other
misconduct, concerning any official or employee of any
Treasury Office or Bureau." 31 C.F.R. 1.36, "Office of the
Inspector General®”, subsection (c). (Exhibit d, attached
hereto.) The reasons for exemption of the system from
various Privacy Act provisions under 5 U.S.C. 552a (3j)(2)
and (k)(2) are detailed in subsection (e) of 5 C.F.R. 1.36,
"Ooffice of the Inspector General". (Exhibit d.)

5. Consistent with Treasury’s requlations, the
February 12, 1981 response to Ms. Mittleman states that the
system of records of the Inspector General is exempt under
the access provision of the Privacy Act, and explains that
Ms. Mittlemen’s request was processed under the Freedom of
Information Act to provide the greatest degree of access.
The letter also explains that, to protect the privacy of
persons interviewed by the Office of the Inspector General,
portions of the report were not released to Ms. Mittleman,
pursuant to section (b)(6) of the FOIA, which exempts
"personnel and medical and similar files the disclosure of
which would constitute a clearly unwarranted invasion of
personal privacy”, and section (b)(7) of the FOIA, which
exempts "investigatory records compiled for law enforcement
purposes, but only to the extent that the production of such
records would...constitute an unwarranted invasion of
personal privacy." The letter further explains that no
determination was made concerning the applicability of other
FOIA exemptions to Ms. Mittleman’s request.

6. Neither the Office of the Inspector General nor the
Disclosucre Office for the Departmental Offices of the
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Treasury now retains any record of the portions of the
Report of Investigation provided to Ms. Mittleman in
response to her January 29, 1981 request. In accordance
with the Department’s retention schedule for FOIA records,
the 1981 records have been destroyed.

L |

-7.- " 1t appears, based upon a comparison of the January
19, 1981 Report of Investigation, IG File 80-130, with
plaintiff’s Exhibit 2 to her "Opposition to Defendants’
Motion to Dismiss or, In the Alternative, for Summary
Judgment"”, that the following portions of the Report of
Investigation were determined to be responsive to Ms.
Mittleman’s 1981 request and, thus, released to her under
the FOIA:

a. Summary of Exhibits (17 pages) and List of
Exhibits (1 page). The list of exhibits was
provided; in addition, certain exhibits were
provided, as detailed below:

b. Exhibit 1 (1 page) - Memorandum of interview
with  Chief of Treasury Security Force, U.S. Secret
Service. This memorandum was not provided because
it was determined not to be responsive to Ms.
Mittleman’s request for documents pertaining to her
status as a Treasury employee.

c¢. Exhibit 2 (2 pages) - Memorandum of interview
with officer, Treasury Security Force, U.S. Secret
Service. This memorandum was not provided because
it was determined not to be responsive to Ms.
Mittleman’s request for documents pertaining to her
status as a Treasury employee.

d. Exhibit 3 (5 pages) - Memorandum of interview
with Elaine Mittleman. This memorandum was
provided in full to Ms. Mittleman.

e. Exhibit 4 (18 pages) - Handwritten pages from
Elaine Mittleman. These pages were provided in
full to Ms. Mittleman.

f. Exhibit 5 (12 pages) - Handwritten pages from
Elaine Mittleman. These pages were provided in
full to Ms. Mittleman.

g. Exhibit 6 (5 pages) - Memorandum to Secretary
Altman. This memorandum was provided in full to
Ms, Mittleman.

h. Exhibit 7 (3 pages) - Memorandum of interview
with Bruce Bolander. This memorandum was withheld
under exemptions (b)(6) and (b)(7)(C), to protect
the privacy interest of the witness, who expressed

74-603 0 - 87 - 5
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his opinion about Ms. Mittleman’s work performance,
propriety of her actions, and her personality.

i. Exhibit 8 (1 page) - Memorandum of interview of
Janice Krahulec. This memorandum was withheld
tbecause it was determined not to be responsive to

- Ms. Mittleman’s request for documents pertaining to

her status as a Treasury employee.

j. Exhibit 9 (4 pages) - Memorandum of interview
with " Michael Driggs. This memorandum was witheld
under exemptions (b)(6) and (b)(7)(C), to protect
the privacy interests of the witness, who discussed
personnel matters involving Ms. Mittleman and
expressed his opinion about her work performance,
propriety of her actions, and her personality.

k. Exhibit 10 (4 pages) - Memorandum of interview
with"Luke Lynch. This memorandum was provided to
Ms. Mittleman; one sentence was redacted under
exemptions (b)(6) and (b)(7)(C) to protect the
privacy interests of the witness. The sentence
reflects the witness’s opinion concerning the Ms.
Mittleman’'s work performance.

1. Exhibit 11 (19 pages) - Chrysler Corporation
Loan Guarante: Board Report to Congress. This
document was provided in full to Ms. Mittleman.

m., Exhibit 12 (2 pages) - Memorandum of interview
with "Roger Altman. This memorandum was provided to
Ms. Mittleman; six sentences were redacted under
exenmptions (b)(6) and (b)(7)(C) to protect the
privacy interests of the witness, who discussed
personnel matters involving Ms. Mittleman and
expressed his opinion concerning Mittleman’s work
performance, propriety of h2r actions, and her
personality. .

n. Exhibit 13 (1 page) - Memorandum of interview
with " Brian Freeman. This memorandum was provided
to Ms. Mittleman; one sentence was redacted under
exemptions (b)(6) and (b}{(7)(C) to protect the
privacy interest of the witness. This sentence
reflects the witness’s opinion of Ms. Mittleman’s
work performance and her personality.

o. Exhibit 14 (1 page) - Letter of resignation.
This document was provided in full to Ms.
Mittleman.

p. Exhibit 15 (1 page) - Letter of recommendation.
This document was provided in full to Ms.
Mittleman.
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8. 1In July, 1983, the Office of the Assistant
Inspector General (Investigations) was asked to respond to a
subsequent request from Ms. Mittleman for the January 19,
1981 Report of Investigation, forwarded from the Office of
Personnel Management (OPM). By letter dated Auqust 29,
1983, Ms. Mittleman was informed that, because “appropriate
portions ©of {the report] were released to [her) on February
18, 1981", no further action would be taken with respect to
OPM’s referral. (Exhibit e, attached hereto.)

9. In September, 1986, Ms. Mittleman again requested a
copy of the January 19, 1981 Report of Investigation. By
letter dated October 9, 1986, Ms. Mittleman was informed
that the Department had responded to her request for the
report of investigation on February 12, 1981, and that her
request for the same information would not be processed
again. By letter dated November 3, 1986, in response to her
request for clarification, Ms. Mittleman was provided with a
copy of the February 12, 1981 response. (Exhibit £,
attached hereto.)

10. Because it was explained, in a telephone call to
Treasury, that Ms. Mittleman was unable to locate the
documents provided in response to her 1981 request, she was
provided a copy of a redacted copy of the January 19, 1981
Report of Investigation contained in the files of the Office
of the Inspector General (Investigations), Exhibit 3 to
plaintiff’s "Opposition to Defendants’ Motion To Dismiss or,
In the Alternative, For Summary Judgment”.

11. It now appears from a memorandum dated March 27,
1981, located in the files of former counsel to the
Inspector General, that this redacted copy of the January
19, 1981 Report of Investigation was not what was provided
to Ms. Mittleman in response to her January 29, 1981
request. (Exhibit g, attached hereto.) The redacted copy,
instead, appears to have been provided to a third party in
response to a March 6, 1981 FOIA request for a copy of the
Report of Investigation. Portions of the Report of
Investigation were redacted in the response to this third
party request not only to protect the privacy interests of
witnesses who expressed their opinions about Ms. Mittleman,
but also to protect Ms. Mittleman’s privacy interests in
those opinions and in the circumstances surrounding the
termination of her employment with the Department of the
Treasury. For these reasons, all references to statements
of opinion about Ms. Mittleman and to personnel matters
1nvogv1ng Ms. Mittleman, including her termination, were
redacted from the copy of the Report of Investigation that
was originally provided to the third party and that was
later provided to Ms. Mittleman.
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I declare under penalty of perjury that the above statements
are true and correct to the best of my knowledge and belief.

L

n
~¢ Y
May 8, 1987 ;f*/«\ A Gt

Date Johnh L. Horn
Asgistant Inspector Genera’

(Ipyestigations)
Department of the Treasury
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(a) In general The Office of the In.
spector General, Department of the
Treasury exempts the system of
records entitled, *General Allegations
and Investigative Records” from cer-
tain provisions of the Privacy Act of
1974. The purpose of the exemption is
to maintain confidentiality of data ob-
tained from various sources that may
ultimately accomplish a statutory or
executively ordered purpose.

(b) Authority: The authority to issue
exemptions is vested in the Office of
the Inspector General. as a constitu-
ent unit of the Treasury Department

by 31 CFR 1.20.
(c) Ezemptions under § US.C
§52a((2): (1) Under 5§ US.C.

$52a(§)X2), the head of any agency
may exempt any system of records
within the agency from certain provi-
sions of the Privacy Act of 1974, if the
agency or component that maintains
the system performs &s its principal
function any activities pertaining to
the enforcement of criminal laws. The
Office of the Inspector General is au-
thorized under Treasury Department
Order No. 256 to initiate, organize,
direct. and control investigations of
any allegations of iilegal acts, viola-
tions., and any other misconduct, con-
cerning any official or employee of
any Treasury Office or Bureaw.

(2) To the extent that the exemp-
tion under 5 U.S.C. 552a(§)(2) does not
apply to the above named system of
records, then the exemption under 5
U.S.C. §52a(k)(2) relating to investiga-
tory material compiled for law en-
forcement purposes is claimed for this
system.

(3) The provisions of the Privacy Act
of 1974 from which exemptions are
claimed under § U.S.C. 552a(jX2) are
as follows:

5§ U.S.C. 5§52a(c)(3) and (4)

$ U.S.C. 852acd)(1), (2), (3), (4)

§ U.S.C. §52a(eX1)(2) and (3)

8§ US.C. §52a(eX4)XG), (H). and (1)
§ U.S.C. §52a(eX5) and (8)

5 U.S.C. 552a(f)

5 U.S.C. 552a(g)
(d) Ezemptions under § US.C
§52a(k)2): (1) Under § TUS.C.

552a(k)2), the head of any agency
may exempt any system of records
within the agency from certain provi-

Tits 31—Money and Finance: Treasury

sions of the Privacy Act of 1974 if the
system is investigatory material com-
piled for law enforcement purposes.

(2) To the extent that i{nformation
contained in the above named system
has as its principal purpose the en-
forcement of criminal laws. the ex-
emption for such informatfon under 5
US.C. 582a(§)(2) is claimed.

(3) Provisions of the Privacy Act of
1974 from which exemptions are
claimed under 5 U.S.C. 552a(k)(2) are
as follows:

$ US.C. 552a(eX3)

$ US.C. 552a(dX1), (2), (3). and (4)
§ US.C. 552a(eX1)

§ US.C. 552a(e)4)X(G), (H), and (1)
5 US.C. 552a(f)

(e) Reasons for exemptions under §
USC 5§52aUX2) and (kX}2) (1) §
US.C. 8552a(cX3) requires that an
agency make accountings of disclo-
sures of records available to individ-
uals named in the records at their re-
quest. These accountings must state
the date, nature and purpose of each
disciosure of the record and the name
and address of the recipient. The ap-
plication of this provision wouid alert
subjects of an investigation to the ex-
fstence of the {nvestigation and that
such persons are subjects of that in-
vestigation. Since release of such in-
formation to subjects of an investiga-
tion would provide the subjccts with
significant information concerning the
nature of the investigation, it could
result in the altering or destruction of
documentary evidence, improper influ-
encing of witnesses., and other activi-
ties that could impede or compromise
the investigation.

(2) 5 US.C. 552a(cX4), (dX1), (2), (3),
and (4), (eX4XG) and (H), (f) and (g)
relate to an individual’s right to be no-
tified of the existence of records per-
taining to such individual: require-
ments for identifying an Individual
who requests access to records: the
agency procedures relating to access to
records and the contest of information
contained in such records: and the
civil remedies available to the individ.
uval in the event of adverse determina-
tions by an agency concerning access
to or amendment of information con-
tained in record systems. This system
s exempt from the foregoing provi-
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sions for the following reasons: To
notify an individual at the individual's
request of the existence of records in
an investigative file pertaining to such
individual or to grant access o an in-
vestigative file could interfere with in-
vestigative and enforcement proceed-
ings: co-defendants of a right to a fair
trial; constitute an unwarranted inva-
sion of the personal pr:vacy of others,
disciose the identity of confidential
sources and reveal confidential infor-
mation supplied by these sources; and
disciose {nvestigative ‘echniques and
procedures.

(3) 5 U.S.C. 552ace:(4XI) requires
the publication of the categones of
sources of records in each system of
records. The application of this provi-
sion could discloze investigative tech-
niques and procedures and cause
sources to refrain froz giving such in-
formation because of ‘ear of reprisal,
or fear of breach of sromises of ano-
nymity and confidentiality. This
would compromise the ability to con-
duct investigations. and to Iidentify,
detect, and apprehend “1olators.

(4) 5 U.S.C. 552a(e!(1) requires each
agency to maintain in its records only
such Information atout an Individual
that is relevant and necessary to ac-
complish a purpose of the agency re-
quired by statute or Executive Order.
An exemption from the foregoing Is
needed:

(A) Because it is not possible to
detect relevance or necessity of specif-
fc infermation in the =arly stages of a
criminal or other investigation.

(B} Relevance and necessity are
questions of judgment and timing.
What appears relevant and necessary
when collected may ultimately be de-
termined to be unnecessary. It is only

ter the information is evaluated that
the relevance and necessity of such in-
formation can be established. *

(C) In any investigation the Inspec-
tor General may obtain information
concerning the violations of laws other
than those within the scope of his ju-
risdictior. In the interest of effective
law enforcement, the Inspector Gener-
al should retain this information as it
may aid in establisning patterns of
crirninal activity, and provide leads for
those law enforcement agencies

69
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charged with enforcing oiher seg-
ments of criminal or civil law.

(D) In interviewing persons. or ob-
taining other forms of ¢vidence during
an investigation, information may be
supplied to the investigator which
relate to matters incidental to the
main purpose of the investigation but
which may relate to matters under the
investigative jurisdiction of another
agency. Such information cannot read-
ily be segregated.

(5) 5 US.C. 552a(eX2) requires an
agency to collect information to the
greatest extent practicable directly
{rom the subject individual when the
Information may result in adverse de-
terminations about an Individual's
rights, benefits, and privilege under
Federal programs. The application of
the provision would impair investiga-
tions of fllegal acts, violations of the
rules of conduct, merit system and any
other misconduct for the following
reasons:

(A) In certain instances the subject
of an Investigation cannot be required
to supply information to investigators.
In those instances. information relat-
ing to a subject’'s llegal acts. violations
of rules of conduct, or any other mis-
conduct, etc., must be obtained from
other sources.

(B) Most information collected
about an individual under Investiga-
tion is obtained from third parties
such as witnesses and informers. It is
not feasible to rely upon the subject of
the {nvestigation as a source for infor-
mation regarding his activities.

(C) The subject of an investigation
will be alerted to the existence of an
investigation if an attempt is made to
obtain information from the subject.
This would afford the individual the
opportunity to conceal any criminal
activities to avoid apprehension.

(D) In any {nvestigation it is neces-
sary to obtain evidence from a variety
of sources other than the supject of
the investigation in order to verify the
evidence necessary for successful lti-
gation.

(6) § US.C. 552a(eX3) requires that
an agency must inform the subject of
an Investigation who is asked to
supply information of:

(A) the authority under which the
information is sought and whether dis-
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closure of the information is mandato-
ry or voluntary.

({B) the purposes for which the infor-
mation is intended to be used,

(C) the routine uses which may be
made of the information. and

(D) the effects on the subject, if any
of not providing the requested infor-
mation. The reasons for exempting
this system of records {rom the fore-
going provision are as follows:

(§) The disclosure to the subject of
the investigation as siated in (B)
above would provide the subject with
substantial information relating to the
pature of the investigation and ecould
impede or compromise the investiga-
tion.

(i) If the subject were informed of
the information required vy this provi.
sion, It could seriously interfere with
undercover activities by requiring dis-
closure of undercover agents Identity
and impairing their safety, as well as
fmpairing the successful conclusion of
the investigation.

(iii) Individuals may be contacted
during prelliminary information gath-
ering in investigations authorized by
Treasury Department Order No. 256
before any individual is identified as
the subject of an investigation. In-
forming the individual of the matters
required by this provision would
hinder or adversely affect any present
or subsequent investigations.

(7) 5 US.C. 552a(e)(5) requires that
records be maintained with such accu-
racy, relevance, timeliness, and com-
pleteness as is reasonably necessary to
assure fairness to the {individual in
making any determination about an
individusl., Since the law defines
“msaintain” to include the collecdon of
information, complying with this pro-
vision would prevent the collection of
any data not shown to be accurate, rel-
evant, timely, and complete at the
moment of its collection. In gathering
information during the course of an
investigation it is not possible to deter-
mine this prior to collection of the in-
formation. Facts are first gathered
and then placed into a logical order
which objectively proves or disproves
criminal behavior on the part of the
suspect. Material which may seem un.
related. lrrelevant, incomplete. un-
timely, etc.. may take on added mean-

Tile 31—Money and Finance: Treasury

ing as an investigation progresses. The
restrictions In this provision could
fnterfere with the preparation of a
complete investigative report.

(8) 5 US.C. 552a(eX8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made
available to any person under compul-
sory legal process when such process
becomes a martter of public record.
The notice requirement of this provi-
sion could prematurely reveal an ongo-
ing criminal investigation to the sub-
ject of the investigation.

({) Exzempt information included in
another system. Any information from
2 system of records for which an ex-
emption is claimed und:r 5 U.S.C.
552a(j) or (k) which also is included in
another system of records retains the
same exempt status as In the system
for which an exemption s claimed.

DirecTOoR Or PrACTICE

Notice of rules ezempting certain sys-
tems from requirements of the Priva-
cy Act

(a) In general The General Counsel
of the Treasury hereby issues rules ex-
empting certain systems of records of
the Office of Director of Practice from
the provisions of (¢X3), (d)(1), (2), (3)
and (4), (eX1), (eX4XG), (H) and
(IX1), (2), (3). (4) and (5) of 5 U.S.C.
552a. The systems of records for which
exemptions from the above provisions
are claimed are the following:

(1) Treasury—OS—Applicant Appeal
Files

(2) Treasury—0OS—Closed Files Con-
teining Derogatory Information about
Individuals’ Practice before the Inter-
nal Revenue Service and Files of At.
torneys and Certified Public Account-
ants Formerly Enrolled to Practice

(3) Treasury—OS—Derogatory In-
formation (No Action)

(4) Treasury—0OS—Disbarments

(5) Treasury—OS—Inventory

(6) Treasury—OS-—Resigned En-
rolled Agents. and

(7) Treasury—OS—Present Suspen-
sions from Practice before the Inter-
nal Revenue Service

The purpose of the proposed exemp-
tions {s to maintain the confidentiality

70
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- . Januarv 29, 1981

To: Mr. John Schmidt, Actinc Assistant Secretary
From: Ms. Elaine Mittleman
Subject: Documents Relating to My Emclovment Status

As the individual prirarily concerned, I hereby re-
guest a copy of the report prepared by the Inspector
General's office and submitted to you. This report was
prepared as a result of my disclosure to Mr. Leon Wig-~
rizer on December 12, 1980, that Chrysler had failed to
submit certain documents. I also hereby recuest all
other reports contained in my personnel file or reports
which concern my status as a Treasury Department employe.
I invoke the rights affcrded me pursuant to the Freedon
of Information Act and the Privacy Act, but understand
that my rights are not limited to those granted pursuant
to those Acts.

In the event that I am reguired to take judicial
action, I will claim that denying this request on an
expedited basis, given the proposed termination on Januaryv
30, 1981, of my employment, constitutes part of the
effort to terminate me and to keep my impending termi-
nation a secret. I refer to a memo written on January
28, 1981 to Mr. Tony Congues in which I stated that the
first 1 was made aware of my impending termination was
on January 27, 1981, when I called him concerning a detail
to the Environmental Protection Agency. I have received
no written notice of my impending termination.

siPcerely, . a -
Elaine Mittleman
cc: Messrs. Rocer Mehle

Leon Wigrizer
Luke Lynch

Exhibit b
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%« havi Deen zsk«’ by OPY tc resicrl to ysu with
Leipsct tc th? raiease tc ycu uwuder trc PFreeicn c¢f
Iricrzation Act ¢f 2 dccuzent {n tlzir fliss which
crigincted in this office. The lccurert, F Tezcrvt oOF
'rV¢|'1ca~1cn of ellesutions aeie by vou tec this effice ir
Decemtcz 19%C, was pr:"1¢a¢ to OP: e o1 ebout Pebruzzy 18,
1922, zfter you suthorizel its release tc then,

Cu: records indicyte thot you previously made 2 Preedor
c? Informacticn Act request feor thic repcrt, that it was
reviewad, and that the sppropricte portions of it were -
reclessed to you on Pobruary 18, 1731,

Ac:ord‘ngly. wG plac nc furthe: oct!on vith t-npect to
OPM's referzxal

Sincezely,
- vl E. Traus:
Ms. Elaine Mittlemanm

2C40 arch Drive
Fallas Church, vizgimia 22043
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CEPARTMENT OF THE TREASURY
WASHINGTON

November 3, 1986

Dear Ms. Mittleman:

This is in response to your letter of October 17, 1986, asking
for clarification of our response of October 9, 1986, to your
request for a copy of the Inspector General’s report concerning
the Chrysler Loan Guarantee Program. In our October 9, 1986
response, we referenced the response to your original request for
2 copy of the Inspector General’s report. <That earlier response,
by letter dated February 12, 1981, stated the Privacy Act and
Freecom of Information Act exemptions on which we relied in
denying access, but also explained that a redacted copy of the
report was provided to you at the Inspector General’s discretion
to do so.

Accordingly, we have enclosed a copy of the response of February
12, 1981, and it is unnecessary to restate the applicable
exemptions.

Sincerely,
hn L. Born

sistant Inspector Gene:ial
(Investigations)

Enclosure
Ms. Elaine Mittleman

2040 Arch Drive
Falls Church, virginfta 22043

Bxhibit £
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Etgene H, Esenet g MAR 27 1381

Acting Inczpector CGeneral

" Lenore P. Mintz (lnit) LS
Ccuncel to the Inspecter General

; FCI? Ruquest frcn NN

Thie ie in rcference to a letter dated Karch 6, 1961,
frea 0. QRN 0 Secretary Regan teuuesting,
uncer the Freedexm of Infcormction Act, a ccpy ¢f the Report
cf lrvostxg~t10n cencerning Elaire Mittleman which was
€iscueced in a New York Times crticle on March 6, 1981.

At ycur request, we have draftecd & resgcnse to
FO WA fcr your signsture. 4e have tlso sanitized
.kcrtions of the repcert, in accordence with the exexpticns
"previded for under the FCIA, so 2s to Frotect the privacy
intercets of the persons involved.

Forticns of this rcport concern the circumetances
surreuncéing the firing of Ms. Mittlemen, &nd during the
ccurse of interviews of her supervisors, scme of them
eiprcseged their candicd opinicns cf ke, Hittleman's work
ferformiance end personelity. We btelleve these witnesseas
Lave 2 privacy interest in having those opinions fprotected.
we¢ &l1s0 believe that KHs. Mittlcman has a privecy interest in
rhzving the cpinions expressed about her protected frem
telecse under the FCIA, and & further interest in laving the
investigaticn ¢f the circunstances surrounding ker terminz-
tion protected.

Therefore, we are suggesting thet ycu relezse the
rcport in the 2ttached ganitized form.'

In meking this recczzendation to ycu, we are nct sug-
gesting that this is the cnly pcsiticn for ycu to consider.
Ycur office hes the discretion to relezse dccurents under
the FCIA even if there is & provision under the Act which
wculd alleow ycu to withhold thecse documents. 1In meking this
cecisicn, we Ltelieve there is a talerncing test which ycu
wculcé want to mzake between the privacy interests of tke
sersons invelved, and the gubli: interest in relezse. In

A

Exhibit g
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‘Peading the Kow York Times crticle referred to by My.
i ; it would cpgear thot it was Fs. Mittleman wko dis-
-Frescd Ler firing mith the Times reporter, and who gave the
Bepcrter the copy ©f the report of fnvestigation which your
ffice relezscd to -her under the FCIA. In go doing, {t
culd ke arguoé that Mo. Mittleman, by Ler own acticns, m:ice
fhe metier of rer terainction o putlic issue, cnd in gc
cirg wiaives eorny privecy right whichk ghe might othcrvise
liain,.

For these-reascns, we believe that yocur office could,
In its Clecreticn, either withhold or relesse this report,
EnG there would te support in the lzw for either position,

¥hile at the present time we believe the privacy
interests of Ms. Mittlcman may grevail, circumetances xay
ckange énd we might reach 2 ¢ifferont cenclusicn {n the
Jfuture. Jf you chooge to withhold the documents in question
st this time, you 2re not barrcd from treleacing them to
fcother requester under the FUIA &t 2 leter date, should you
[;tetminc that circumstances have changed in such a way thcet

‘koe public Interest in seeing the documents outweighs any
EFrivacy intercsts in heving them withteld.

If ycu prefeor nct to release the report in the forn

Jrcgosed, cr if you wctld like to Jiscuss this matter fuc-
ithc:, I am evailakle tc meet with you at your convenience.

Jttachments
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Mr. SMiTH. Mr. Grassley and Mr. Chairman, I would ask you if I
could be allowed to make one more observation, please?

Senator Pryor. Certainly.

Mr. SmitH. I want to tell you about a client who owes $12,000 to
the Internal Revenue Service. The IRS has been on her case to pay.
I met with the revenue officer. I told her that she can’t pay be-
cause she was going through extremely emotional times and
doesn’t know when she will work. Her husband beats her up. She
threw him out. The family environment is not good. The son, who
is nine years old, tried to kill himself three times. The son is going
to a psychiatrist. While I was explaining this to the revenue officer,
she put her hand up and said to me:

Stop, Mr. Smith. I have told you many times before I don’t want to hear it. I don’t

care about her personal situation. All that matters is what is shown on this finan-
cial statement. That other stuff doesn’t matter.

You know and I know, as well as anyone else in this room
knows, that it does matter. When a child tries to kill himself three
times, when a husband beats up his wife, you had better damned
well believe it matters. But here is the critical point. The revenue
officer is a very good person and a good mother. She was a friend
when I was in the 'RS.

The point is that those facts meant nothing to her because man-
agement in the IRS told her that it meant nothing. She is not an
insensitive human being, this revenue officer. She is a decent,
loving, kind person involved in he:r community.

But when I told her these personal things—that the son tried to
kill himself three times, the: husband beats her up, she is over-
whelmingly involved in emctional things that totally incapicitate
her and cause her to be unable to earn money—she tells me: Stop,
Mr. Smith. It doesn’t mean anything. So, the bottom line is that
you have got an undercurrent within the Internal Revenue Service
where their value systems are screwed up.

And as a result of that, that is what causes the people to act like
they do, because they don’t think that they are wrong, when in fact
they are wrong, sometimes procedurally but most assuredly, in my
judgment, they are morally wrong.

Senator REip. Mr. Chairman?

Senator Pryor. Go right ahead, Senator.

Senator REip. I know that our time is quickly expiring, but I
would like to compliment you again. And of course, in compliment-
ing you I must compliment the staff for the great job they have
done in sorting through the scores and scores of witnesses that
they had who could come and testify. I think the mix that they got
today was excellent for us. The staff should be complimented. 1
look forward to hearing the next panel and, of course, Senator
Armstrong. I have some other questions of these three witnesses
that I will submit in writing, if that will be all right with you, Mr.
Chairman.

Senator PrYor. I want to call on Senator Armstrong, but first I
would like to ask one or two questions of Mr. Treadway.

Rill, do you have time for me to ask a few questions?

Senator ARMSTRONG. Yes, sir. Go right ahead.
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Senator PRYOR. Let me say, Senator Armstrong, we welcome you
to this hearing. I know you are managing some legislation and
have to be on the Senate floor momentarily and have been there
already this morning; but we have heard an outstanding group of
witnesses, witnesses that have stated problems that relate to specif-
ic areas of the Taxpayers’ Bill of Rights that we are all co-sponsor-
ing.

This has been a great panel, and I know that you will want to
read their testimony.

Mr. Treadway, during the process of the five or six-year ordeal
that you went through with the IRS, did you attempt to discover or
did anyone lead you in any way to an Ombudsman Program or the
Problem Resolution Program? Did anyone advise you to go there?
And if you did, did you get any support or help?

Mr. TREADWAY. None whatsoever.

Senator PrRYOR. For example, the IRS never did advise you of this
particular service?

Mr. TREADWAY. No, they did not.

Senator Pryor. Did they ever advise you of your particular
rights? In other words, was there some form of, in simple terms, a
“Miranda” rights that you had told or read to you during any stage
of the process? _

Mr. TREADWAY. None whatsoever.

Senator PrYOR. If you would describe the first meeting that you
had with the Internal Revenue Service when you sensed that there
may be a problem and that they may attempt to seize your proper-
ty or that of your friend? _

Mr. TREADWAY. My first meeting was on August 3, 1982.

Senator Pryor. 19827

Mr. TREADWAY. Yes.

Senator Pryor. Now, at that meeting, did you find, let’s say, cor-
diality on the part of the agents?

Mr. TREaDWAY. None whatsoever. They just left me a great big
packet of papers, and they said: You have a Iot of reading to do.

Senator PrRYOR. And what type of reading was that?

Mr. TReaDWAY. To this day, Senator, I couldn’t understand it.
All it said was “unagreed, unagreed, unagreed.” In fact, I never
had a chance to agree to anything.

Senator PRYOR. At any stage, did they advise you to have counsel
or an accountant with you for any of the meetings?

Mr. TREADWAY. That was the only meeting. That was the first
time I personally met with any IRS agents. I always had an ac-
countant. He always had power of attorney.

Senator PrYor. After assets, I believe, of $22,000 of Shirley’s
were levied upon, and the court decided that this was an unreason-
able levy and threw it out and found her innocent, or not a guilty
party in the matter of speaking, how long did it take the IRS to
pay her back this $22,000?

Mr. TrReapwAy. This happened on August 2, 1982. Abatement
was September 23, 1982; and it took them until January 23, 1982.
They buried it in the system on purpose.

Senator PryoR. It took them until 1983 then?

Mr. TREADWAY. Yes. I am sorry. January 1983.
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Se‘;lator PrYOR. So, they buried this within the system on pur-
pose?

Mr. TREADWAY. On purpose. May I just say one thing, Senator.
On August 3, 1982, to quote Jessup’s worksheets, he said: Now, that
Shirley has sought legal counsel, that gives IRS the right to take
her house. What he meant was—he already had her house—what
he meant, and we knew what he meant, was he was coming to take
the furniture.

Now, since when doesn’t somebody have the right to seek legal
cminsel? Shirley had never had legal counsel; she was on my shirt-
tail.

Senator PrYoRr. Senator Armstrong?

STATEMENT OF THE HONORABLE WILLIAM L. ARMSTRONG, U.S.
SENATOR FROM THE STATE OF COLORADO

Senator ARMSTRONG. Mr. Chairman, thank you very much for an
opportunity to say a few words. I apologize for my late arrival and
early departure; but as you pointed out, I am involved in a matter
that is coming before the Senate, and the leaders are eager to dis-
pose of it and to get on to some other things.

But I didn’t want to let this hearing pass without dropping in,
first, to congratulate you for your interest in this matter; and
second, to indicate my own support of the legislation which you
have introduced and of the work which you are the staff are doing
to bring this matter to light.

Mr. Chairman, those in the room of a certain age will recall a
rﬁdig program called “Mr. District Attorney.” Do you remember
that?

Senator PrYor. I am too young to remember that. When was
that, Senator Armstrong? No, I must say, I don’t. [Laughter.]

Senator ARMSTRONG. I don’t remember exactly when that was on
the air, but I must have heard it a great many times because 35 or
40 years later, I can easily recall how that program began, and it
was a weekly radio drama which was popular, I guess, back in the
1940s and 1950s, which began each episode with the ringing decla-
ration of the chief character in the broadcast, the District Attor-
ney, who said as he began each broadcast: “I* shall be my duty not
only to prosecute to the fiull extent of the law, but to protect with
equal vigor the rights and privileges of all citizens.”

Now, I am not here at all to suggest that we ought to draw our
legal scholarship from old radio broadcasts, but that does express
pretty well what most of us think the ideal of law enforcement
ought to be and what the relationship ought to be between the offi-
cers of Government, including the IRS and the Justice Department,
and the citizens who are served. In fact, there is an old principle, I
think—which I couldn’t tell you the source of it, but it is engrained
in my recollection—that in this country, we think it would be
better for 10 wrongdoers to go free than for one innocent person to
be convicted.

And it is just my own opinion, not based upon just a snap judg-
ment, but in fact based upon a very careful study of the reading of
numerous court opinions, entertaining of about three days of wit-
nesses before this committee at hearings chaired by Senator Grass-
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ley last year at which I was present for every single minute of the
three days as distinguished judges, trial attorneys, representatives
of the trial attorneys national association, the American Bar Asso-
ciation, and others, as well as witnesses from the IRS and Justice
Department, I am convinced that something is seriously haywire,
both at the IRS and at the Justice Department.

Now, Mr. Chairman, I don’t think for a minute that everybody
who works at the IRS has gone off the rails, nor do I think that of
the people at the Justice Department. There are a lot of people
who work for these two agencies and elsewhere in Government
who remain just as committed as we are to the concept that the
citizens of this country deserve to be protected in their rights and
not to be harassed or threatened or bullied or kicked around or
anything of the kind; but it is very, very clear—very, very clear—
from the record that there are many instances in which the IRS
and the Justice Department are guilty not only of abusive conduct
but indeed of unethical conduct in a number of cases which have
been documented before this committee, conduct which is illegal.

Mr. Chairman, I make this point just to emphasize that we ought
to do something. The people of this country deserve to be protected.
I also want to draw attention to the fact that, parallel with the
effort in this committee, there is the work of the Judiciary Com-
mittee. You will remember both our colleague from Nevada and
you and I and Senator Grassley and others who have been interest-
ed in this supported a resolution in October on the last night of the
session by which the Senate approved a resolution empowering and
calling upon the Senate Judiciary Committee to hold hearings on
the practice of the Justice Department.

I became convinced that was necessary precisely because, after
listening to the response of the Department of Justice and the IRS
before this committee to the allegations that had been raised, 1
became convinced they were stonewalling. There wasn’t any other
way to put it. They were not responsive; they were not forthcom-
ing.

They came up here with what seemed to me to be the clear
intent and purpose of preventing this committee from knowing
what was going on. And it became obvious to me that, to get to the
bottom of that, we are going to need some investigators; we are
going to need some staff. We are probably going to have to subpoe-
na some people.

We may have to drag people kicking and screaming before appro-
priate committees of the Congress, but by gosh, I am determined
we ought to do it. Now, they can change my mind on that any time
by beginning to cooperate.

Any time the IRS and the Justice Department want to answer
some very simple questions in a satisfactory way, they can get me
off their case in a minute because I didn’t come to the Senate to
play cops and robbers. This isn’t something that I want to get into;
but I think it is the duty of Congress to know, first of all, what has
happened to the people who have been found in several court cases
who have violated the law? Are these people still employed by the
Justice Department?

Have they been reprimanded? Have they been disciplined? What
management procedures have been put into effect to prevent a rep-
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etition of this abusive conduct and to protect the rights of citizens?
Asking those questions of the Justice Department last year was
like whistling into a hurricane.

So, I hope that the Judiciary Committee will take that part of
the task to heart. And I am grateful to you, Mr. Chairman, and to
our colleague from Nevada for joining me in reminding the chair-
man and ranking member of the committee of our interest in that.

Second, I certainly think a system to compensate citizens for fi-
nancial damage done as a result of illegal or inappropriate Govern-
ment action is in order. I don’t know the exact format of that yet,
but it is clear to me that if you improperly—even with malicious
intent—run a taxpayer through a wringer and cause him to spend
$100,000 or $200,000 or $500,000 or a million dollars in their de-
fense, and then it turns out it was all a false alarm or even that
the agents involved engaged in illegal activity, then in that case
they ought to be entitled to some sort of financial compensation.

One witness before this committee last year testified that it had
cost him $6 million to clear his name, and he did clear his name.
The court in that particular case wrote an opinion which excoriat-
ed the Government, and the response of the Government—the re-
sponse of the Justice Department—was not to apologize. It was not
to discpline the people involved. They moved, for heaven sakes, to
suppress the publication of the opinion.

So, 1 think you are on the right track. Though I cannot stay
longer this morning, Mr. Chairman, I just want you to know that I
am in your corner and I am behind you, and I wish you well. And I
want to actively participate in the formulation of this legislation.

I do have a prepared statement which I would like to submit for
the record.

Senator PrRYoR. The statement will be at the appropriate place in
the record. We thank you, Senator Armstrong, and once again, I
want to say how sorry I am you could not hear this very powerful
testimony.

Senator ARMSTRONG. I assure you I will review the testimony
that has been presented.

Mr. SMmrtH. The public thanks you also, Senator Armstrong, for
supporting this bill.

Senator PRYGR. Mr. Smith, as we would say down in Arkansas,
people like you are as strong as train smoke. [Laughter.]

You did a good job, Ms. Mittleman and Mr. Treadway. We will
leave this record open for further questions to the witnesses,
should you desire, Senator Armstrong.

Ms. MITTLEMAN. Mr. Chairman, I would like to clarify one thing.
When you asked me if I was a whistleblower, under the various
laws there are different definitions on what a whistleblower is, and
I am sure you know. I would qualify as a whistleblower. The reason
I am bringing it up is that the Office of Special Counsel, and that
was another aspect of their “cop-out” if vou will.

Senator PrRYOR. I appreciate that.

Ms. MirTrLEMAN. There are various ways to define a whistleblow-
er, and I basically qualify under all possible ways.

Senator PrRYor. Thank you. We thank all the members of this
panel. Mr. Treadway?
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Mr. TReaDwAY. Senator Pryor, I can relate to everything that
Mr. Smith has said. I have been there. Okay? All I want to see is a
fair and just system for all Americans.

Mr. SmiTH. Right on.

Mr. TREADWAY. I don’t want to see this happen to anybody else.
And everybody else has told their stories; may I just recite a couple
little stories? A radio station taped Shirley’s story one day. The
radio announcer spent an hour and a half with her; and when she
was done, he looked at her and he said: You know, I am totally
drained. For one hour and a half, he was totally drained; and we
have lived with it for five years.

During a break in Jessup’s depositions, when we got our hands
on his worksheets, we took a break and we went in the men’s room
because I am sure the room we were in was bugged; and my attor-
ney said to me: ‘Tom, lightning didn’t hit you; a meteor did. Now,
there are percentages of lightning hitting people and meteors. And
may I state a metecr in the United States only ever hit a person
once; it came through a house and hit a woman. So, that is what
happened to us—a meteor hit us.

Senator Pryor. Mr. Treadway, you are very courageous for
coming before this committee.

Mr. TREADWAY. I hope it helps.

Mr. SmitH. Mr. Chairman, I would like to offer to you and your
staff and to any other Senator my services—or to any Congress-
man—who needs help in the technical and professional areas.

Senator PrYor. Everyone on this panel may need your assist-
ance.

Mr. SmitH. Well, that is all right, sir; my fees are very low.
[Laughter.] T

I want to underscore that I think so much of this bill that I will
offer my services free of charge to do whatever I can to get this bill
passed because I think it is a right bill. It is a good bill for middle
class America. This didn’t come as a result of a lobby, sir. This
came out of the grass roots of America. It came from a need, a
need from middle America.

Senator PrYor. Thank you. We are grateful. Our next panel will
come forward, please. This is our last panel.

First we have Mr. Jack Wade. Ee is the author of “The Power to
Tax”; he is from Oakton, Virginia. We have Mr. James McCarthy,
Esquire, Chairman of the Small Business Committee of the United
States Chamber of Commerce. We have Mr. George M. Parker,
member of the National Society of Public Accountants, Alexandria,
Virginia.

Mr. Wade, I have some background information about you and
about your very distinguished career; and very honestly, I can’t put
my hands on it. Why don’t you tell us fcr a moment about yourself,
and then go into your statement?

[The prepared written statement of Senator Armstrong follows:]



145

STATEMENT OF SENATOR WILLIAM L. ARMSTRONG

Mr. Chairman;

I welcome this opportunity to appear before this subcommittee to assist
you in focusing the attention of this Congress on the very important matter of
inproving the rights and standing of taxpayers when they are dealing with the

Internal Revenue Service and the Department of Justice in tax disputes.

My guess is that nearly all Senators have encountered constituents
complaining about the Internal Revenue Service. What I hear over and over
again is that the are instances where some at the IRS have developed a
single-mindedness that defies equity and reason. When this happens taxpayers
become disadvantaged by the laws and procedures now in place which introduce a
bias, in oy opinion, against the taxpayer and in favor of the federal
government. Justice is available for taxpayers who have the financial
resources necessary to challenge the IRS. Even in these cases when justice is
dispensed it is often too late, the damage to reputations; to the business; and
to one's financial rescurces having already been done. The question I am left
with is this: Is Justice available for the vast majority of taxpayers who have

a dispute with their government or do they remain vulnerable to manipulation?

The legislation before us, S-604, takes many of the administrative steps
necessary to make the tax dispute resolution process between the individual and
the government more evenly matched and subject to review, I applaud your

initiative, Senator Pryor, and as a co-sponsor of this measure I will Join you

in working for its early enactment.
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There are three very important additional matters that I would like to
address. If we are going to be successful in this endeavor we must take the
following actions. These solutions surfaced as a result of hearings held by
this IRS Oversight Subcommittee on June 19, 20 and 23, 1986 where tho emphasis
was placed on the accountability and 1liadbility of the government for the
activitiea of its employees.

JUDICIARY COMMITTEE HEARINGS ON IMPROPER_INVESTIGATIVE AND PROSECUTORIAL
PRACTICES. On October 17, 1986 the Senate approved a resolution empowering
the Senate Judiciary Committee to hold hearings on procedures for
protecting citizens against improper investigative and prosecutorial
practices of the IRS and Department of Justice. The Judiciary Committee
should have some role due to jurisdioctional complications and the highly
legalistic nature of the matter. To date this has gone unfunded and
oitizens go unprotected. The letter you and I and others have sent to
Chairman Biden of the Judiciary Committee and Chairman Ford of the
Committee on Rules and Administration will assist in bringing this to a
positive conclusion.

A _SYSTEM TO COMPENSATE CITIZENS FOR FINANCIAL DAMAGE DONE AS A RESULT OF
ILLEGAL OR INAPPROPRIATE ACTIONS BY THE FEDERAL GOVERNMENT OR ITS
EMPLOYEES, In many instances actions are taken by the agencies of the U.S.
Government or its employees to put someone "out-of-business.® It is now
often immaterial whether Jjustice is served at some future date when a
business or individual has been destroyed financially at the time of the
original action. Financial compensation should be provided to victims of
the tax dispute resolution process in appropriate circumstances.

A SYSTEM TO ASSESS THE LIABILITY OF THE FEDERAL GOVERNMENT AND PERSONAL

LIABILITY OF ITS AGENTS OR EMPLOYEES, Enforcement tools provided to the
IRS and other government agencies should be exercised in an appropriate
fashion and actions taken with regard to taxpayers should be within the
law. If the tools are needed by government agencies and their personnel,
they should de exercised legally. Unethical or illegal conduct by
employees of the U.S. Government can be limited by establishing some level
of personal liability if powers granted to accomplish a job are used
irresponsibly. Without such liability some employees of the U.S.
Government can act with relative impunity.

The Congress spent much of the last year addressing "tax reform" issues

that inocluded regrettably few taxpayer protections., More emphasis was applied
in that legislation to increasing penalties and creating a bias to settle
disputes with the IRS without a determination of wrong-doing. We must do more
to "reform®™ and preserve taxpayer rights and I hope we will see less

stonewalling on the part of the governmeat this year.
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JUDICIARY COMMITTEE HEARINGS NEEDED

Last October, the Senate adopted a bipartisan resolution (S. Res. 513) I
introduced that calls upon the Senate Judiciary Coamittee to hold hearings on
the prooedures necessary for protecting citizens against improper investigative
and prosecutorial praotices of the IRS and Department of Justice. The hearings
are expected to need designated funding in order to enable the committee to
hire the additional individuals with the knowledge and skill necessary to oraft
legal safeguards in this highly technical area. The Senate Judiciary Committee
is to report back to the full Senate on its findings and recommendations on or

before September 1, 1987,

The basis of my concern in this subjeot stems not from unsubstantiated
complaints from taxpayers, but from cases where federal courts aotually
dismissed cases because of investigative and prosecutorial abuses by government
agencies. Some of these cases were subjects of Congressional hearings in the

99th Congress.

In one case, United States v. Kilpatriock, 575 F. Supp 325 (D. Colorado
1983), the Federal District Court Judge wrote a comprehensive opinion that was
extremoly critical of Department of Justice attorneys and IRS agents. This
decision, alone, was enough to raise serious concern over the o?nduct of the
Government in this case. But to make matters worse the Justios Department

attempted to prevent the publication of the judge's decision that exposed the

isproprieties involved. I publiocly protested this move by the Department to



£oaEn L

it i

S
L2
i
3
s
#
K

148

censor the decision by placing the decision in the Congressional Record on

January 27, 1983,
The case raises questions about the practice of bringing criminal charges
against individuals instead of civil claims for activities that are nct clearly

illegal. This case also demonstrated apparent abuses of the grand jury system,

In a second case, United States v. Omni International Corporation,

Criminal No. B-84-00101 (D. Maryland, May 15, 1986), the issue is the
alteration of documents by an assistant United States attorney and iwo IRS
agents, The Court concluded with a finding that: "The Government's conduct was
patently egregious and cannot be tolerated or condoned. Its manner of

proceeding shocks the Court's conscience." The indictment was dismissed.

As it bappens the very same assistant United States attorney was involved
in another episode of evidence tampering 5 years earlier and yet he is retained

in the Department of Justice and given the opportunity to strike sgain,

Mr, Chairman, if these taxpayers did not challienge the Government's
actions in court we would not know about these abuses. How many more instances
of this type have ococurred and have gone unchallenged by those less willing or
able to do s0? These hearings today will begin to answer that question and you

are to be congratulated for your vigilance.
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SYSTEM TO COMPENSATE CITIZENS FOR DAMAGE DONE AS A RESULT OF ILLEGAL OR

INAPPROPRIATE ACTIONS BY THE FEDERAL GOVERNMENT.

These cases refleot that justice comes long after the taxpayer has
suffered the economic consequences. This often means being driven out of

business. Justice seems to provide little in these cases except vindication.

The Tax Reform Act of 1986 did make permanent a provision that permits the
recovery of attorney's fee's in tax cases where the taxpayer proves the
Government's action was not substantially justified. Those of us supporting
that change in law had also sought to shift the burden of proof to Government
to prove its position was substantially Jjustified in order that the bias be

shifted in favor of the taxpayer.

The recovery of attorney's fees can be helpful and a step in the right
direction. It may not compare to the lcss of one's livelihood or investment if
subsequent decisions by the court found the governments actions outside the

boundaries of fair play.

In cases where the government's actions have been determined by the court
to have been unethical or illegal, the federal government sbould be held
responsidble for making the taxpayer whole again for the real economic losses

suffered as a result of the case.
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SYSTEM TO ASSESS THE LIABILITY OF THE FEDERAL GOVERNMENT AND PERSONAL LIABILITY

OF ITS AGENTS OR EMPLOYEES,

It may also be the case that the actions of particular individuals
employed by the federal government may be soﬁrce of the inequity. The lawas may
be appropriate, the administrative practices may be set out ir manuals, and the
vast majority of employees may be using thea in the intend:d fashion. It may
only be the isolated case where abuses of the system appear but in those
instances the particular individual must be made responsible -~ both for
equity's sake and to proteét the other employees from the consequences of the

reaction that may not be fairly leveled on all IRS employees.

It is my hope that existing statutes that address this matter will be
analyized to determine how they can be made more useful in creating an
atmoshere where the threat of such liability will cause employees of the
fedaral government to think twice before acting in an unsehtical or illegal

fashion.

This proposal is meant to create a deterrent to illegal and unethical

behavior that is more or less self supporting.
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In conclusion, Mr. Chairman, I wish to say that as carefully as we may
craft the law in this area, the law will lack compassion. W¥hat agents of the
U.S. Government can do is to dispense compassion in the application of the
laws. I am sure that most dispense compassion as well as 2nd, 3rd, and “th
chances to satisfy the letter of the law far more often than they cause

injustice. It is the injustice we hear about and are very oconcerned about.
These proposals, in conjunctiou with the provisions included in The
Taxpayer Bill of Rights, need to be enacted to provide greater fairness for all

of our citizens.

Thank you.
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STATEMENT OF JACK WARREN WADE, JR., AUTHOR OF “THE
POWER TO TAX,” OAKTON, VA

Mr. Wabpke. Thank you, Mr. Chairman. My name is Jack Warren
Wade, Jr. I am a self-employed tax consultant, Advisor to the Na-
tional Taxpayers Union, a_director of the National Society of Tax
Professionals, and the author of four books on the IRS, including
“When You Owe the IRS” and ‘“The Power to Tax,” a critical look
at IRS'’s collection powers. Written in 1983, it exposed the exact
same things that Mr. Smith has just testified to.

From 1971 to 1975, I was an IRS revenue officer in the Richmond
District at the Bailey’s Crossroads office. From 1975 to 1979, I was
assigned to the IRS national office as the Program Manager for the
entire nationwide Revenue Officer Training Program. During that
time, I wrote and produced over 16 training publications on all
phases of collection training. Mr. Chairman, because of my back-
ground and experience, I know where the skeletons are and what
closets they are in.

I want to thank you for submitting the Omnibus Taxpayers’ Bill
of Rights Act. As a former revenue officer and a practicing enrolled
agent with clients around the country, I can assure you that this
bill is welcomed and long overdue.

The organizations I represent today strongly support the passage
of additional taxpayers’ rights and commend the chairman for his
concern and diligence in addressing taxpayers’ rights. Countless ex-
amples of abuses demonstrate that action needs to be taken now to
protect taxpayers, and I believe that the Omnibus Taxpayers’ Bill
of Rights Act is a first step in the direction of true reform.

This bill is absolutely necessary because of the following facts.
Fact No. 1, Senator: The IRS has a long history of a negligent dis-
regard for taxpayers’ rights; and the IRS has done very little in the
way of reform to address these problems. Why is this? From as far
back as the mid-1960s, taxpayers have been complaining of I&S ac-
tions that are abusive, arbitrary, and capricious.

In February 1973, a number of witnesses appeared before a
Senate subcommittee and complained of abusive and arrogant IRS
treatment. In January of 1976, the Administrative Conference of
the United States reported that “the exercise of the formidable col-
lection powers at times pose troublesome conflicts between the
right of the Government to exact taxes and the property rights of
the individual citizen.”

In 1980, the Senate Subcommittee on Oversight of Government
Management, chaired by Senator Carl Levin, held hearings on IRS
collection policies. Almost seven years ago, IRS’s very own revenue
officers testificd that many enforcement actions were taken arbi-
trarily and unnecessarily and in instances where the Government
may have even suffered a revenue loss as a result. I quote from
that report:

It is disturbing that the supervisory review mechanism of seizures has been re-
peatedly perverted to require revenue officers to seize in cases where their own per-
sonal knowledge of the facts and professional judgment require otherwise. “'Despite
IRS policy which prohibits the use of statistics to evaluate employees or to impose
production quotas, internal memoranda from the IRS offices around the country

show that group managers and other IRS management personnel have misconduct-
ed this national office policy.”
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In 1983, I wrote in my book, “The Power to Tax,” that “overzeal:
ous group managers have perverted the purpose of the seizure
process by imposing their own macho values on their revenue offi-
cers, who are required to carry out their managers’ marching
orders for fear of losing their jobs.”

Fact No. 2, Senator. There are too many instances where there is
no judicious use of the levy authority.

Revenue officers are now again under pressure to make seizures
solely to build statistics. They will use any little excuse they can to
make a seizure in order to prove that they are “enforcement
minded.” After all, only “enforcement minded’” revenue officers get
promoted, and now only enforcement minded group managers get
promoted.

And in my -vritten statement, I cite several examples which il-
lustrate that nothing has changed since the 1980 subcommittee
report.

Fact No. 3. Internal Revenue Manual procedures do not confer
taxpayers any legal substantive rights.

Recent court decisions cited in my written statement make this
clear. Mr. Treadway’s case is a perfect example. Even in another
court decision regarding Melvin and Mildred Goldman, the IRS
levied on their IRA account in violation of IRS policy which prohib-
its levies on IRAs except “when the taxpayer flagrantly disregards
requests for payment.”

In that case, the IRS argued in court that it did not matter if the
IRS Manual guidelines were violated because ‘“the IRS Manual
itself is an internal handbook, and the instructions and guidelines
contained therein are not mandatory on the IRS and they do not
convey upon the taxpayer any substantive rights.” And you know
what happened in that case also—as in Mr. Treadway’'s—case? The
court agreed.

Fact No. 4. Some districts do not even issue manuals to each rev-
enue officer, and many manual guidelines—as Mr. Smith has testi-
fied—are either ignored, violated, or discarded. Under IRS’s com-
puterized manual distribution system, every revenue officer could
be issued his own manual if IRS managers wanted to have it done.

Without a manual, it is difficult to comprehend how a revenue
officer is supposed to know what he is supposed to do and what not
to do when taking enforcement actions; but districts will not issue
revenue officers manuals because they don’t want the revenue offi-
cer to take the time to read it and keep it updated.

They reason that updating the manual distracts from time that
could be taken on working cases and gathering seizure statistics.

Fact No. 5, Senator. Even today supervisors push revenue offi-
cers to make seizures for the sole purpose of enhancing their en-
forcement statistics, even if it means violating the Internal Reve-
nue Manual.

Many times seizures must be made because it is a necessary
option, but sometimes a revenue officer will seize a house, a pay-
check, or a car solely because the group manager’s seizure statis-
tics are low for the month, and the revenue officer can find an easy
target. And in order to make sure that the revenue officers are
“enforcement minded,” group managers frequently give marching
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grders to impress their revenue officers with their machoistic ten-
encies.

Now, I can give you some examples of situations that have oc-
curred just within the last year. One group manager in Virginia
has told his revenue officers that a seizure is the first action to
take on a case instead of contacting the taxpayer first; and this is a
direct violation of the Internal Revenue Manual. His collection di-
vision chief has bragged that he has never releused a levy in his
%ife. He has told his revenue officers that, once a levy is served,
eave it.

A branch chief in the same State told a revenue officer being
interviewed for a promotion that he liked to see revenue officers
make seizures without contacting taxpayers first.

And another group manager in Virginia keeps a chart of his rev-
enue officers’ enforcement statistics by ranking, a clear violation of
IRS policy. He has told them that if they wanted to know what
their ranking was, he would be glad to show them. The revenue of-
ficers in his group try to serve a lot of levies and make a lot of
seizures so that they won’t be ranked last. The group manager is
always showing his revenue officers comparative statistics of how
:ivell his group’s seizure statistics compare to other groups in the
istrict.

Every one in the district is proud of their high national ranking
for making a lot of seizures, but no one knows or even cares how
much money is collected.

One regional analyst told one group manager in Virginia that
his group’s seizure statistics were down for the month. The group
manager then told each of his revenue officers to make two sei-
zures by a certain date, or they had better have a good reason why.

Fact No. 6. There is no avenue of appeals within the IRS collec-
tion division to challenge an arbitrary and capricious use of the
levy authority. If the taxpayer owes the tax and only wants to chal-
lenge IRS’s arbitrary and capricious use of the levy authority, he
has nowhere to go.

Section 7421(a) of the Code, commonly referred to as the Anti-In-
junction Act, effectively prevents almost all taxpayers from chal-
lenging IRS collection actions. Even administratively there is no
formal appeals process within the IRS. Even though taxpayers can
“appeal” to a revenue officer’s group manager, I am here to tell
you that is really an ineffective appeal. Rarely does it ever accom-
plish anything. Very few group managers are going to override
their revenue officers’ enforcement actions, particularly when the
group manager knows the revenue officer is out there making sei-
zures at the direction of the group manager.

Taxpayers should have and need an independent authority
within the administrative channels to whom they can appeal their
cases in certain circumstances; but this should be outside the col-
lection division, preferably in either the Appeals Division or within
th(el Office of the Ombudsman, who could issue taxpayer assistance
orders.

Taxpayers should not have to litigate and incur the risk and ex-
penses of legal fees to protect themselves from arbitrary and capri-
cious actions of overzealous revenue officers.
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Fact No. 7. The IRS imposes a double standard on the public and
the tax practitioner community. The IRS Director of Practice has
just issued proposed regulations requiring tax preparers to exercise
“due diligence” in the preparation of tax returns. In certain situa-
tions, preparers must cite ‘“‘substantial authority”’ for the positions
they take on those returns. Failure to do so may result in mone-
tary fines for the practitioner, disbarment from practicing before
the IRS, and a full-scale audit of all the practitioner’s clients. Yet,
IRS employees are allowed to violate IRS rules, regulations, poli-
cies, procedures, and guidelines at will and without fear of re-
course.

The law is so overwhelming and sweeping in its power conferred
upon the tax collection authority that there are almost no checks
and balances on the exercise of that authority. IRS employees
should be held accountable for their violations. It is clear that the
IRS is more interested in controlling, regulating, and punishing
taxpayers and practitioners for their violations than they are in
regulating their own employees for comparable infractions.

If this double standard continues to exist, the voluntary compli-
ance system as we now know it could be in serious trouble. The
American Revolution began with a protest over taxes, and we
think it is fitting that, with the Bicentennial of the United States
Constitution, Congress grant taxpayers protection against the
abuses of the tax enforcement system.

Mr. Chairman, we hope the subcommittee and the United States
Congress will prompty approve your proposed bill, and we will be
happy to assist you and other members of the subcommittee and
staff on this important set of reforms.

Senator PrRYor. Mr. Wade, thank you. You have rendered a real
public service in coming here, and I know your background and
your experience in the IRS, your knowledge of the interworkings of
this agency. And what you have said today is most constructive.
You have given some possible solutions to a problem that we all
see exists, and we will have questions in a moment for you.

Mr. James McCarthy is our next witness.

Senator REip. Mr. Chairman, I am wondering if, since he summa-
rizeddl;is statement, we could make his full statement part of the
record?

Senator Pryor. Absolutely. It will be made a part of the record,
your full statement. That was a great statement, by the way.

Mr. WapE. Thank you.

Senator PrRyor. Mr. James McCarthy, Chairman of the Small
Business Committee of the United States Chamber of Commerce.

[The prepared written statement of Mr. Wade follows:]
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Statement of
Jack Warren Wade, Jr.

Mr. Chairman, my name 1s Jack Warren Wade, Jr. I live at 10862
Weisiger Lane, Oakton, VA 22124. I am a self-employed tax consultant,
advisor to the National Taxpayers Union, a director of the Natfonal
Society of Tax Professionals, and author of 4 books on the IRS: When
You Owe the IRS (Macmillan, 1983), How to Reduce Your Wicthholding
(Macaillan, 1985), Audit-Proofing Your Return (Macmillan, 1986), and
The Power to Tax, A Critical Look at IRS's Collection Powers (National
Taxpayers Legal Fund, 1983).

From 1971-1975 I was an IRS Revenue Officer in the Richmond
district, Bailey's Crossroads office. From 1975-1979 I was assigned

to the IRS National Office as the program manager for the entire
nationwide Revenue Officer training program. During that time I wrote
and produced over 16 training publications on all phases of collection
training.

I want to thank you for submitting the Omnibus Taxpayers' Bill of
Rights Act. As a former IRS Revenue Officer, and a practicing
Enrolled Agent with clients around the country, 1 can assure you that
this bill is welcomed and long overdue. The organizations 1 represent
today strongly support passage of additional taxpayers' rights and
commend the Chafrman for his concern and diligence {n addressing
taxpayers' rights.

The most recent poll by the Advisory Commission on
Intergovernmental Relations found that the federal income tax is now
thought to be the "worst tax -- that is, the least fair."” It's
important for the Internal Revenue Service to maintain respect for the
federal governmént's administration of the tax laws. Much more can be
done to fairly and efficieatly adaminister the tax system,

General Accounting Office reports, congressional hearings, and
private sector survey efforts all indicate that improvements can and
should be made to kafeguard taxpayers' rights, particularly in the
area of collections.

The countless examples of abuses demonstrate that action needs to
be taken now to protect taxpayers. Internal IRS policlies have failed
again and again. Why? Because of a flaw in the tax collection
system. Even though there are many avenues of appeal for contesting
an assessment of tax, there are no appeals and checks and balances
built into the process for collecting the tax. If an IRS employee
violates IRS policy, the taxpayer has little recourse.
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Mr. Chairman, there are many fine people at the IRS, and many who
are dedicated to their jobs and to the idea of protecting taxpayers'
rights. Yet within the Collection Division there appears to be a
cancer of policy subversions and embattled indfifference, so prevalent
and so onerous that only Congress can straighten it out.

I believe that the Omnibus Taxpayers' Bill of Rights Act is a
first step in the direction of true reform. This bill is absolutely

necessary because of the following facts:

Fact #1 ~ The IRS has a long history of a negligent disregard for

taxpayers' rights.

Even as far back as the mi1id-1960's taxpayers have been
complaining of IRS actions that are abusive, arbitrary, and
capricious. In February 1973 a number of witnesses appeared before a
Senate Subcommittee and complained of abusive and arrogant IRS
treatment. In January 1976 the Administrative Conference of the
Unfted States in their report on the "Collection of Delinquent Taxes”
stated that ...

“Congress has provided little guidance on how the

IRS should use {ts collection powers. Nor has

there been much judicial direction supplied by the
Courts. The result is a large body of discretionary
authority ... that is not uniformly exercised and is
open to administrative abuse. As a result, the

exercise of the formidable collection powers at times
poses‘troublesome conflicts between the right of the
government. to exact taxes and the property rights of the
individual citizen.”

In that report, the Administrative Conference recommended that
the IRS "establish and promulgate in the Internal Revenue Manual
affirmative and specific guidelines” ... “that will assure judicfous
and even-handed application of the levy power.”

In 1980, the Senate Committee on Governmental Affairs,
Subcommittee on Oversight of Government HManagement, chaired by Senator
Carl Levin, held hearings on IRS collection policies and their impact
on small business taxpayers. Almost 7 years ago, IRS's own Revenue
Officers testified.that many enforcement actions “"were taken
arbitrarily and unnecessarily, and in instances where the government

74-603 0 - 87 - 6
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may have suffered a revenue loss as a result” ... The Subcommittee
report states that “thege actions were taken to satisfy IRS managerfal
policies which emphasize closed case and enforcement statistics as
premier indicators of effective collection efforts and individual
performance, with no basis in actual taxes recovered;“ (p.2)

Senator Levin's subcommittee found that

(1) “IRS group managers abuse their supervisory review authority
and require Revenue Officers to take harsh unnecessary enforcement
actions contrary to the professional judgment and individual
discretion vested in Revenue Officers.” (p.4)

(2) "IRS violates its own policy by using closed-case and
enforcement statistics to impose production pressures and quotas on
its own employees.” (p.4)

(3) "IRS's own Internal Revenue Manual and its policy statements
.++ provide little additional guidance on when to employ the levy
authority.” (p.7)

(4) “"There are no specific criteria on when not to seize or on
the other factors to be considered prior to seifzure.” (p.ll)

(5) "It is disturbing that the supervisory review mechanism of
seizures has been repeatedly perverted to require Revenue Nfficers to
seize in cases where their personal knowledge of the racts and
professional judgme.: require otherwise.” (p.l5)

(6) "Dramatic discrepancies between formal national policy and
actual field practices occur.” (p.16) "This distorted interpretation
of national policy is not limited to group manager instructions ...
‘The Subcommittee received information which showed consistent
misinterpretations at even higher IRS managerial levels.” (p.17)

{(7) Regarding IRS policy which prohibits the use of statistics
‘to evaluate employees or to impose production quotas, “Despite this
prohibition, internal memoranda from IRS offices around the country
show that group managers and other IRS management personnel have
misconducted this national office policy.”

In 1983 I wrote in my book, The Power to Tax that:

"While the Commissioner testifies to Congress about

how well IRS policy and procedure protects taxpayers'
rights, the managers in the field are quietly subverting
national office policy by requiring their revenue officers

to follow their policy, their philosophy of collection,
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and thelr whims and moods.” (p.45)

In that book I wrote that Revenue Officer group managers, who are
charged with the responsibility to “protect the revenue” and "protect
taxpayers' rights™ (e.g., they must approve a seizure first), are more
concerned with gathering statistics for their own personal promotion.
Thus “overzealous group managers have perverted the purpose of the
seizure process by imposing their own [macho] values on their.Revenue
Officers, who are required to carry out their manager's marching
orders for fear of losing their jobs.”™

In my book 1 gave numerous examples of how group managers impress

the seizure mentality upon their Revenue Officers.

Fact #2 - There are too many instances where there is no judicious use
of the levy authority.

Revenue Officers are supposed to make selzures as a last resort.
Almost all IRS Commissioners have said so. The General Accounting
Office has sald so. Everyone outside the IRS believes it to be so.
The national office even trains new Revenue Officers to believe it.
Yet the former director of the Collection Division, J.R. Starkey, once
told Congress that "sefzure may be the first alternative.”

Revenue Officers are now under pressure again to make seizures
golely to build statistics. They will use any little excuse they can
to make a seizure in order to prove they are "enforcement minded.”
After all, only enforcement minded Revenue Cfficers get promoted, and
now only “enforcement minded” group managers get promoted. These
examples demonstrate that nothing has changed since the 1980
subcommittee report:

(1) Revenue Officer Keven Koscs in Manhattan levied on a
taxpayer's bank account after she called to say she was too scared to
come fnto the office, but that she had hired an Enrolled Agent to
represent her, and the financial statement was already prepared and in
the mail. Without telling her that he would do so, he wiped out her
bank account to punish her for not cowming into the offfce. He stated
it was "district policy."”

(2) Revenue Officer Penclope Lawson in Baltimore levied on a
taxpayer's bank account after he came into the office with copies of
cancelled checks to show that he might not owe the tax. She was
sympathetic and understanding and promised to do the necessary
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research and suggested the taxpayer call her back within 10-14 days to
find out the results of the research. Even though she had not
completed the research to prove whether in fact he owed the tax, she
wiped out his bank account because he had not called her to check on
the results of the research.

(3) The U.S. District Court of Maryland (Civil Action No.
M-84-3171, L1/14/84) ordered the IRS to abate a jeopardy and
termination assessment against James Dwight Snyder because th«- e was
no proof that it was reasonable. The court stated that:

"It appears that, as the plaintiff suggests, the
defendant {ssued the jeopardy assessment to avold
paying to the plaintiff [taxpayer Snyder] a refund,
which the parties, in the fall of 1983, apparently
agreed was due the plaintiff for the years 1971 and
1972.

(4) Revenue Officer Joyce Marlowe of the Parkersburg district
demanded that taxpayers Leland and Dorothy Sloan (U.S. District Court,
So. Dist. W.Va. Charleston, 2-85-0151 5/23/86) make a large lump sum
payment of his estimated taxes before she would allow him to enter
into an installment agreement, although he had been making weekly
payments of his estimated taxes for over 2 months., Because he
disagreed with the amount she demanded he pay on his estimated taxes,
and because he couldn't éay both his back taxes and her demand for a
large lump sum estimated tax payment, she issued over 300 levies,
effectively destroying his law practice while recovering for the IRS a
mere $471.00 of the $15,357 he owed.

Foliowing a complaint to his United States Senator and his
District Directnr, the District Director promptly had all the levies
released and the court noted that "a fair and equitable settlement was
reached, as {t was concluded that the enforcement procedures were
excessive, unproductive, and destroying the Sloan's ability to pay tax

liabilities.”

Fact #3 - Internal Revenue Manual procedures do not confer taxpayers

any substantive rights.

(1) 1In the case of “Shirley A. Lojeski v. Richard Boandl,
Revenue Agent, George Jessup, Revenue Officer, et al™, (U.S. Court of
Appeals, 3rd Circuic, 85-1289, 85-1354, 85-1586, 85-1587, 4/22/86,
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vacating and revising District Court), Revenue Officer George Jessup
conducted jeopardy and termination liens against Thomas Treadway and
nominee liens and levies against his friend, Shirley Lojeski, without
IRS legal counsel approval, a requirement of the Internal Revenue
Manual guidelines.

The IRS pleaded absolute immunity or qualified immunity at the
trial. Ms. Lojeski contended that her constitutional rights had been
violated because she had been deprived of her property ($22,000)
without due process in violation of the Fifth Amendment,

While the Eastern District Court in Pennsylvania (C.A. #84-3591,
1/23/85) had ruled that the process due was defined by Internal
Revenue Manual (IRM) guidelines which required IRS legal counsel
approval before filing notices of lien and levy on the grounds of
nominee liabilfty, the IRS argued in the 3rd Circuit Court of Appeals
that the IRS Manual only establishes an internal operating procedure,
not a constitutional due process standard.

The 3rd Circuit Court agreed and overturned the lower court
ruling stating that Ms. Lojeski "failed to show any detrimental
reliance on the requirement that the IRS Regional Counsel approve the
filing of notices of lien and levy based on nominee liability.”
Furthermore, the court ruled that the IRS had not violated her 4th
amendment guarantee against warrantless seizures “for the simple
reason that such actions violated no privacy interest.”

(2) In the case of First Federal S&L Assn. of Pittsburgh,
Plalntiff._!. Melvin & Mildred Goldman, and the IRS, defendants (U.S.
District Court.'Hest Dist. PA 85-1531, 7/29/86), the IRS levied on the
Goldman's IRA account in violation of IRS policy which prohibits
levies on IRAs "except when the taxpayer flagrantly disregards
requests for payment.” Similarly the IRS Manual concludes that levy
should be made on these types of income only in flagrant and
aggravated cases., It then defines the factors which are to be
considered. The Goldmans contended that there was "no evidence of
flagrant, aggravating, or bad fafth conduct,”
The IRS argued that it didn't matter i{f the IRS Manual guidelines

on their part.

were violated because "the IRM is an internal handbook and the
instructions and guidelines contained therein are not mandatory and do
not convey upon the taxpayer any substantive rights. The court found

that:
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“The procedures set forth in the IRM do not have the effect of a
rule of law and, therefore, are not binding upon the IRS. The manual
is not promulgated pursuant to any-mandate or delegation of authority
by Congress. Even 1if the manual was promulgatek pursuant to a
Congressional mandate or delegation of authority, the provistions
applicable to this case are procedural in nature and do not convey
upon the taxpayer any substantive right or obligation. Moreover, the
provisions {n the IRM are directory rather than mandatory. We

conclude that the pertinent procedures of the IRM are not binding upon

the IRS and convey no rights to taxpayers. Therefore, the Goldmans

cannot challenge any alleged noncompliance with these procedures, and

the levy of the IRAs, authorized by IRC Section 6331, was lawful.”

Fact #4: Some districts do not issue Manuals to each Revenue Officer

and many Manual guidelines are either igmored, violated, or discarded.

Under IRS's computerized Manual distribution system every Revenue
Officer could be issued his own Manual. Without a Manual {t's
difficult to comprehend how a Revenue Officer is supposed to know what
to do and what NOT to do in taking enforcement actions.

Some districts do not issue their Revenue Officers Manuals
because they don't want the Revenue Officer to take the time necessary
to keep it updated. Updating the Manual distracts from time that
could be spent working on cases. In the Maryland district there is
only one Manual per group of 12-15 Revenue Officers and it is usually
kept behind the group manager's desk.

The Manual guldelines that are frequently violated are far too
numerous to list but the most common ones are:

* Not contacting the taxpayer personally before filing a lien

(IRM 5355.11:(2))
* Levying the taxpayer's assets before personally notifying him
that enforcement action will be taken (IRM 5361)

* Not honoring a Power of Attorney on file (IRM 5188)

It is not uncommon for Revenue Officers to make personal contacts
with taxpayers after they have even received a Power of Attorney from
a representative. They will frequently fail to return the
representative's phone calls and then use the excuse that "I tried to
call but your line was busy,” a known fabrication particularly if the

respresentatives phone line is equipped with "call waiting.”
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Example: Kevin Koscs of Manhattan refused to return 5 telephone
calls to a taxpayer's representative. Upon a complaint to his group
manager, Mr. Shabowsky, the representative was told that a long
distance representation from Virginia to Manhattan “couldn't be done”
and that {f the representative wanted to discuss the case with Revenue
Officer Koscs, he "should be in Manhattan at the IRS office at 7:30 in
the morning.”™ Mr. Koscs later told the taxpayer that "IRS Collectfion
Division didn't allow representation ~- Enrolled Agents were only

allowed in the audit division.”

Fact #5: Even today supervisors push Revenue Officers to make

seizures for the sole purpose of enhancing their enforcement

statistics, even 1if it weans violating the Interual Revenue Manual.

Many times seizures must be made because it is a necessary
option, but sometimes a Revenue Officer will seize a house, paychecks,
or car svlely because the group managers selizure statistics are low
for the month and the Revenue Officer can find an easy target.

In order to make sure that thelr Revenue Officers are
"enfurcement-minded,” group managers frequently give marching orders
to impress their Revenue Offficers with their “"machoistic”™ tendeacies.
For example:

* One group manager in Virginia has told his Revenue Officers
that a selfzure is the first action to take on a case.finSCead
of contacting the taxpayer first, a clear violation of
Internal Revenue Manual sections 5181 and 5355.11:(2). He
furtheristates that if there is a levy source on filey then
the Revenue Officer should first levy even though the tawpayer
may not owe the tax, reasoning that the IRS could always
release the levy later. 7

* However his collection division chief has bragged that he has
never released a levy in his life. He has told his Revenue
Officers that "once a levy {s served, leave 1it.”

* A Branch chief in Virginia told a Revenue Officer being
interviewed for a promotion that he "Liked to see Revenue
Officers make seizures without contacting the taxpayer first.”

* Another group manager in Virginia keeps s chart of his Revenue
Officer's enforcement statistics by ranking. He has told then

that {f they wanted to know what their ranking was, he would
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be glad to show them. The Revenue Officers fn his group try
to gerve a lot of levies and make a lot of seizures so they
won't be ranked last. The group manager is always showing his
Revenue Officers comparative statistics of how well his
group's statjstics compare to other groups in the district.
Everyone in the district is proud of their "high national
ranking” for making a lot of seizures. No one knows or even
cares how much money i8 collected.

* Because a regional analyst had told one group manager in
Virginia that his group's seizure statistics were down, the
group manager to.d each of his Revenue Officers to make 2
selzures by a certain date or they had better have a good

reason.

Fact #6: There i8 NO avenue of appeals within the IRS Collection

Division to challenge an arbitrary and capricious use of the levy

authority.

If a taxpayer owes the tax and only wants to challenge the IRS's
arbitrary and capricious use of the levy authority, he has no where to
go. Sectfion 7421(a) of the Code, commonly referred to as the
Anti-Injunction Act, effectively prevents almost all taxpayers from
challenging IRS collection actions.

Even administratively there is no formal appeals process within
the IRS. Even though taxpayers can “appeal”™ to a Revenue Officer's
group manager, this is an {neffective "appeal.” Rarely does it ever
accomplish anytﬁing. Very few group managers are going to override
their Revenue Officer's enforcement actions, particularly when the
group manager knows he needs the statistics.

Taxpayers should have an independent authority within the
administrative channels to whom they can appeal their cases in certain
circumstances. This should be outside the Collection Division,
preferably in either the Appeals Division or within the Office of the
Ombudsman. The taxpayers should not have to litigate and incur the
risks and expenses of legal fees to protect themselves from arbltrary
and capricious actions of cverzealous Revenue Officers.

Example:

On August 14, 1984 Collection employee Robert A. Manners of the
Atlanta district coniacted taxpayers Richard B. and Virgina Harding
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about an upaid assessment. Two days later their attorney contacted
Mr. Mannaers and informed him that the assessment was being appealed
and that enforced collection action should cease immediately. Despite
this on November 23, Mr. Manners sent a subsequent demand for payment.
On December 11, 1984 the taxpayers filed a lawsuit seeking an
injunction against enforced collection activity. Yet, on December 21,
1984, after the lawsuit was filed, the taxpayers recelived another
notice and demand for payment which stated that this was the final
notice and the United States planned to levy on their assets within 10
days L{f the tax was not paid. On February 15, 1985 the assessment was
abated, but the taxpayers were forced to file sult for recovery of
their attorneys fees (U.S. District Court, No. Dist. GA, Atlanta Div.
C84-2497A 5/25/86)

Fact #7: The IRS imposes a double standard on the public and the tax

practitioner community.

The IRS director of Practice has issued proposed regulations
requiring tax preparers to exercise “due diligence” {n the preparation
of tax returns. In certain situations, preparers must cite
“substantial authority” for the positions they take on tax returns.
Failure to do so may result in monetary fines, disbarment from
practicing before the IRS, and a full scale audit of all the
preparers’' clients.

Yet, IRS employees are allowed to violate IRS rules, regulations,
policies, procedures, and guidelines at will and without fear of
tecourse. The law is so overwhelming and sweeping in {ts power
conferred upon the tax collecting authority that there are almost no
checks and balances on the exercise of that authority.

Taxpayers need more protections from the arbitrary and capricious
abuses of the IRS and IRS employees should be held accountable for
their violations.

It 18 clear that the IRS is more interested in controlling,
regulating, and punishing taxpayers and practitioners for their
violations than they are in controlling, regulating, and punishing
thefr own employees for comparable infracztions. TIf this double
standard continues to exist, the voluntary coampliance system as we now

know it could be in serious trouble.
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Part II - Reasons Why We Support this B{ill:

The Omnibus Taxpayers' Bill of Rights Act contains many ilmportant
safeguards to assure that taxpayers' rights will be respected. I will
now briefly address some of the provisions in the bill we consider to

be most important,

SECTION 4 — Procedures Involving Taxpayer Interviews.

Section 4(a) requires that IRS audits be conducted at a time and
place that 1s as convenient to the taxpayer as it is to the IRS. For
the most part, taxpaye:!: 3 usually conform their schedules for the
convenience of the IRS, but IRS auditors should be just as willing to
hold an audit at a time and place beneficial and convenient to the
taxpayer.

It also allows taxpayers to record an audit interview. Even
though the IRS now allows recorded interviews, this right i{s so
important as to be safeguarded by law.

Sectfion 4(b) requires that the IRS advise the taxpayer of his
rights to have a representative accompany him during the interview,
that he has the right not to disclose any information or evidence that
he believes would violate his 5th Amendment rights against
self-incrimination, and that he has the right to consult an attorney
or other appropriate representative at any time during the interview.
Although the IRS audit {8 a civil matter, it is also a procedure that
could lead to a criminal investigation. Even though it may seem that
informing every taxpayer of these rights before an audit interview
could unnecessarily alarm them, the language could be constructed in a
non-threatening manner while being I{nformative and beneficial to the
taxpayer's constitutional rights against self-incrimination,

Section 4(c) allows the taxpayer to send an authorized
representative holding power of attorney to represent the taxpayer

during such i{nterviews.

SECTION 6 ~— Basis for Evaluation of Internal Revenue Service
Eaployees. ‘
Unfortunately, many Internal Revenue Service supervisors like to

keep score on seizure statistics and other collection actions
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performed by thelr personnel. Despite an alleged IRS national policy
against quotas for evaluation of IRS personnel, the fact of life is
that employees are measured by these statistics and quotas are set.
This section would prohibit IRS supervisors from basing evaluation of
their employees in any way on the sums collected from taxpayers. It

needs to be expanded so that it clearly applies to collection actions.

SECTION 8 — Levy and Seizure Safeguards.

Section 8(a) -- IRS notices of intent to seize would have to
inform taxpayers of appeal procedures, possible alternative collection
remedies, and the tax code provisions and procedures on seizure and
sale of property. 1ln 1978 the GAO reported that 252 of the taxpayers
they interviewed were not aware of IRS's seizure authority and 57%
were not told that seizure was the next action to be taken. While
IRS's computer notices do inform taxpayers of this right to seize, the
not{ces are not clear enough in conveying IRS's intent to seize and
when seizure will occur.

The IRS would also be required to notify taxpayers of their
rights under the code allowing for a redemption or release of property
at the time of selzure. IRS employees are not required by any code
provision, regulatfon, or any manual direction to notify the taxpayer
of these rights. These changes are needed to prevent any
misunderstanding aboug the taxpayer's right for return of his property
after sefzure,

This section would slso change the ten day notice and demand
period to 30 da}é. At present, the IRS i{s only required to wait ten
days after mailing a notice and demand of an existing tax liability
before any seizure action is allowed. Ten days is insufficient time
for a taxpayer to elther respond or obtain sufficlent funds to pay the
tax. Thirty days is a more reasonable period.

Section 8(b) -- Currently, the effect of a levy made upon a’
taxpayer's salary or wages 1s continuous until the liability is efther
paid or becomes unenforceable, because of lapse of time. This
provigsion would terminate a continuous levy {f the taxpayer enters an
installment agreement or the liability is unenforceable due to
financial hardship of the taxpayer.

IRS regulations provide that a levy may be released when it will
facilitate collection of the tax and "the delinquent taxpayer makes
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satisfactory arrangements to pay the account of the liability {in
installments.” But the Code makes no provision for the right of
taxpayers to enter into an installment agreement, nor does it provide
for the release of a levy for conditions other than full payment.
There are times when an installment agreement should be considered as
preferential over the seizure and sale of property, even when the
installment agreement does not necessarily immedfately facilitate
collection of the liability. Because SeFtion 8(b) requires the IRS to
release a levy when the taxpayer enters into an installment
arrangement, it thereby removes the condition that the installment
arrangement must facilitate collection.

Presently, a taxpayer who has a financial hardship, but who has
experienced an IRS levy of his property {s not entitled to a release
of the levy by either the Code, IRS regulations, or IRS policy.

Section 8(c)(1l) raises the levy exemption amounts from $1,500 to
.S$10,000, a level sufficient to protect a taxpayer's household
furniture and personal effects. It should also apply the levy
exemptions to all taxpayers. The Code presently only allows personal
property exemptions to “"heads of a family,"” apparently not protecting
single taxpayers.

Section 8(c)(2) also raises the exemptions for books, tools,
equipment and property for a trade, business, or profession to
$10,000, to better reflect the essentials needed for an fndividual to
be able to support himself. Except for a small change made in TEFRA,
the exemptions from levy have not changed since adoption of the 1954
code. Even nowl though, the amounts of exemption provide little
protection for taxpayers since they ao not reflect the substantial
increases in the cost of living since 1954. The bankruptcy laws
provide better protection for debtors than taxpayers receive from the
Tax Code.

The right of an individual to be self-supporting and thus able to
pay his taxes needs to be recognized in the levy provisions of the Tax
Code.

Section 8(c)(3) raises the exempted weekly amounts from levy upon
a taxpayer's wages, salary, or other income to $150 from $75 for
himself, and tc $50 from $25 for each dependent or spouse. Current
exemptions are too low. Few, if any, taxpayers could possibly

maintain themselves or their fam{lies under such & levy. Congress
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intended to reform the levy provision of the Code by making continuous
the levy upon wages, salary, and other income and by allowing the
weekly exemption amounts from levy. But these provisions, which first
originated i{n the Tax Reform Act of 1976, are actually more
restrictive and burdensome to taxpayers than the previous levy
provisions which did not allow minimum exemptions and which were not
continuous.

Section 8(c)(3)(B) clarifies the Code by applying the weekly
exemptions to the wages, salary, or other income subsequently
deposited into a financial institutfon. IRS regulations clearly
ignore the meaning of the words "received by"” when specifying the
minimum exemptions from levy for wages, salary and other incomes
“payable to or received by an individual” as specified in the Code.
The effect of this {s to grant certain weekly exemptions to a taxpayer
on his wages, salaries, or other income before it has been paid to the
taxpayer, but to deny the taxpayer these same exemptions after his
wages, salary, or other income, has been paid and deposited into a
financial institution. The Tax Reform Act of 1976 appears to apply
these minimum weekly exemptioans from levy to wages, salaries, and
other income already received by a taxpayer.

Section 8(c)(4) says that levy or sefzure action on a taxpayer's
residence, his primary source of employment transportation, or his
business assets necessary for carrying on his trade or business could
only be authorized by IRS district management. An exception is made
when the collection of tax 18 in jeopardy. The levy power of the IRS
is a far-reachlﬁg authority. Next to criminal enforcement, distraint
actioﬁ is the most sweeping action that adversely affects taxpayers.
It should not be just the decision of a collection employee and his
immediate supervisor, but should represent an agency deci{sion.
Requiring approval at the District Director level will ensure that
these types of selzures are warranted.

Section 8(d) -- The IRS would be restricted from seizing any
taxpayer's property when it i{s apparent prior to sefzure that the
government's expenses fincurred in seizing and selling the property
exceed the estimated value of the property or the tax due. This would
prevent the IRS from making purely “harrasive™ seizures.

The IRS would also be restricted from seizing a taxpayer's

property on the same day the taxpayer 1s responding to a summons
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issuned by the IRS. This would prevent, for example, the IRS from
selzing a taxpayer's car in the IRS parking lot while the taxpayer 1s
responding to the IRS summons.

Section 8(e) entitles taxpayers to a release of levy under
certain conditions. This section should require the IRS to release a
levy when: the tax liability has been satisfied; the release of the
levy will facilitate the collection of the 1iability; the taxpayer
has entered {nto an installment agreement; the taxpayer can
substanti{ate grounds for financial hardship; the expenses of levy and
sale of such pfoperty exceed the amount of such liability, and the
value of the property exceeds such liability and the release of the
levy on a part of such property could be made without burdening the
collection of such 1liability. The provision does not restrict the IRS
from making a subsequent levy on the property released under this
provision.

IRS regulations currently specify certaln conditions that are
considered to “facilitate collection of the liability” before a
release of levy can be made without full payment by the taxpayer. IRS
policy lmposes another condition not stated in the regulations or the

Code that says "subsequent full payment must be provided for.”™ The

imposition of current IRS policy in these situations constitutes such
an unreasonable burden and requirement on taxpayers as to deny them
their Fourth Amendment right against unreasonable searches and

selzures.

SECTION 9 — Review of Jecsardy Levy or Assessment Procedures.

Section 9 expands the judicial review of jeopardy assessments to
also include jeopardy levys. It gives the taxpayer 90 days to make a
judiclal appeal, rather than the current 30, which {s far too
restrictive and unreasonably short.

The Tax Reform Act of 1976 provided for judicial review of
jeopardy assessments. But there is no judicial review of a jeopardy
levy made without regard to the 10-day notice and demand period
required by section 6331(a). Under IRS policy, as provided {n the
Internal Revenue Manual section 5213.4, revenue officers may request
that immediate assessments be made on voluntarily filed tax returns,
and that they may enforce collection without regard to the 10-day

notice and demand period when certain condit{ons exist. These
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% conditions are so vague that they could be applied to almost every
iz taxpayer who can't pay in full at the time he files his return. A

jeopardy levy made by the IRS could actually hinder the taxpayer's
efforts to raise encugh money to fully pay the liability, and could
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cause the taxpayer to suffer needless financial damage and losses.
The jeopardy levy should be used judiciously and the IRS should be
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held accountable to the courts 1f they abuse their exercise of this
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power.
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SECTION 10 — Installment Agreemeants to be Binding.

Section 10(a) authorizes the IRS to enter into a written

installment agreement with a taxpayer if such an agreement will
- facilitate collection of the tax.

Section 10(b) -- Any individual income taxpayer who owes the IRS
less than $20,000 and who has not been delinquent in the prior three
years, would be entitled to pay his tax liability {n {nstallments
corsistent with his ability to pay.

Section 10(c) requires installment agreements to be binding on
the IRS. 1t allows the IRS to disallow an installment agreement {f

the taxpayer faliled to provide adequate and accurate information. It

H
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also provides for procedures to revise an installment agreement if a
taxpayer's financial circumstances change.
There is broad evidence that the IRS has a double standard

regarding the terms of the installment agreement. If a taxpayer does

not comply with all the terms of the agreement, the IRS reserves the
right to cancel the agreement and levy the "axpayer's property without
further notifying the taxpayer,

But the IRS has been known to revoke installment agreements,

& O, e il

sometimes without notification to the taxpayer, even when the taxpayer

L

has been in compliance with all the terms of the installment
agreement. Such revocations usually occur when the taxpayer's case

has either been transferred to a new Revenue Officer, or a new

Py

management official has reviewed the case and arbitrarily revoked the

o e

agreement, If the IRS considers the installment agreement a

contractual arrangement to be upheld by taxpayers, then taxpayers
should also have the right to expect the IRS to uphold its end of the
contractual obligation.

. Revenue Officers frequently revoke installment agreements with

—
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nothing more substantial than an alleged belief or knowledge that the
taxpayer's financial condition has changed, or improved. For this
reason, taxpayers who have entered into installment agreements need
Code protection from arbitrary and capricious use of IRS's powers.
Section 10(c) allows the IRS to review a taxpayer's financial
situation during the course of the installment agreement, but requires
that taxpayeres be given proper notification and that a hearing be held
on such firancial review. Thirty days for responding are provided and

should be sufficient.

SECTION 11 — Writtea Advice Given by Officers and Employees of the
IRS to be Binding.

Section 11(a) requires that any information, advice, or
interpretation given in writing to a taxpayer by an officer or
employee of the IRS acting in his official capacity be binding. Any
tax liability resulting from incorrect advice would be abated.

It makes a logical and reasonable exception to this requirement
when the taxpayer fails to provide adequate and accurate {nformation.

An IRS policy statement states that “"Taxpayers will assume that
they can rely on the accuracy of all officlal publications.” Written
information and advice should be reliable and binding.

Section 11(b) should instead require the IRS to make provisions
for notifying the public that any oral information, advice, or
interpretation given by an IRS employee may not be binding. This
noti{fication could occur by posting signs in IRS offices and printing
caveats in IRS bublications. A GAO report released this week states
that fully 22% of all IRS oral advice is wrong, and another 15% of

thelr answers were incomplete.

SECTION 12 — Taxpayer Assistance Orders.

The Ombudsman administers ;he Problem Resolution Program, but has
no power to intervene in any enforcement proceeding or activity in a
formal manne~ Currently, under this provision, the Ombudsman would
have authority to administer an administrative appeals procedure that
would review efther pre-levy or post-levy petitions to ensure that the
IRS has complied with the law. This is not enough, This procedure
should also ensure that the IRS follows its own policies as described

in the regulations or Internal Revenue Manual.
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Upon review the Ombudsman would be able to intervene to either
prevent a levy, or to release a levy. This appeals procedure should
be limited to a specified period of time, perhaps 120 or 180 days. 1In
combination with its restriction to specified circumstences, there is
very little chance of taxpayers using this procedure to unduly
forestall collection of the tax. On the contrary, the taxpayers who
are experiencing unreasonable IRS actions would be entitled to an
administrative appeals procecdure that would protect them from
enforcement actions which are jimproper or designed more for
harrassment than for collecting the tax.

It's essential that another avenue of appeal to a U.S. District
Court be provided for the situations outlined in this section should
the Offi{ice of Cmbudsman fail the taxpayer's request.

The IRS Ombudsman should be a political appointee, not a career

IRS employee., As a political appointee, the Ombudsman would be free
to be a true taxpayer advocate without worry for his career
aspirations, or about how other IRS managers feel about his input into
their areas of responsibility. A political appointe¢e would come to
the job independent of the restrictive mission-oriented mentality that
besets so many IRS career executives. Not being ingrained with IRS
philosophy and methods of operation, he would be more understanding of
the rights of individual taxpayers.

The Ombudsman should also establish procedures to review and
evaluate taxpayer complaints. The Ombudsman should also survey
taxpayers to obtain an evaluation of the quality of the service
provided by the IRS and the Ombudsman. With the IRS continually
changing its procedures and tax forms, the Ombudsman can serve as a
safeguard to ensure that taxpayers' rights are being respected and
that taxpayers are not unnecessarily paying too much {n tax.

The Ombudsman should aiso compile data on the number and type of
taxpayer complaints in each area of the country, and the response to
such complaints. The Ombudsman would submit an annual report to the
congressional tax writing committees along with any recommended

legislation.

SECTION 14 — Minimum Price.
Section 14 reforms the procedures for setting a minimum bid price

for sale of seized property. When real or personal property has been
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se{zed by the IRS, a minimum bid price must be established before the

property can be offered for sale. A minimum bid price is the lowest

" bid the IRS will accept at a sale of the selzed property. This

prevents seized property from selling for substantially less than the
forced sale value of the property.

The IRS has designed a formula for computing the minimum bid
price, but IRS policy requires that after using the formula, the
winimum b{d price must not exceed the tax, penalty, interest, and all
other charges on the account. For instance, if the taxpayer owes the
IRS $50,000 and the minimum bid formula indicates an otherwise minimum
bid of §75,000, the IRS will restrict the minimum bid to the $50,000
amount the taxpayer owes the IRS. In this exanmple, the IRS could sell
the taxpayer's property for $50,000, resulting in a substantial loss
to the taxpayer of $25,000. But {f in this case the taxpayer owed
$75,000 or more the minimum bid formula would be used without
restriction and the property would be sold for not less than $75,000,
thereby preserving the taxpayer's equity in the property. This
practice was noted by the GAO in their report of July, 1978 entitled
"IRS Seizure of Taxpayer Property: Effective, But Not Uniformly
Applied.” The GAO also said that the IRS was applying the provisions
of 31 USC 195 even though those provisions di{d not apply to IRS

seizures and sales.

Mr. Chairman, we hope the Subcommittee and the U.S. Congress will
promptly approve your proposed bill. We will be happy to assist you,
other members of the Subcommittee, and staff, on this {important set of

reforms.
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STATEMENT OF JAMES D. McCARTHY, ESQUIRE, CHAIRMAN OF
THE SMALL BUSINESS COMMITTEE OF THE U.S. CHAMBER OF
COMMERCE

Mr. McCartHY. Good morning, Mr. Chairman. I would ask that
our prepared statement be made part of the record as well.

Senator Pryor. It will be, and it will appear in the appropriate
place.

Mr. McCArTHY. My personal practice is in the area of advising
small business clients, and I am also called upon to advise other
practitioners with small business problems—tax problems-across
the United States. I, too, am an ex-IRS agent, and I applaud this
bill; and I think it is especially needed. I came in here loaded with
fire and brimstone and with examples and so on, but a lot of them
look a little shallow compared to what my predecessors have given.

I am going to try and hit a few parts of the bill and comment on
them, parts that I think haven’t been touched by the others. The
very last provision of the bill is the idea that the IRS should be
brought under the Regulatory Flexibility Act, which nobody has
commented upon and which I think is critical. The IRS, as I under-
stand is, has avoided coverage in the past on the grounds that
much of their work is interpreted and so on and is not subject to
this type of coverage, which is not true, especially in the enforce-
ment area. The IRS and Treasury have apparently no idea, in
many cases, of what the real world is all about.

The persons who put out the W-4 Form—that should have been
cut off before it was released. Before that, we had the auto log
fiasco; somebody should have cut that off before it was released.
When Treasury introduced its Treasury I, T-I, they suggested that
we have one tax rate for all corporations, large or small. And while
we were testifying on that point, the Treasury person came back
and said, well, let the small businesses all elect “escorp” status,
which would be absurd.

Before that, they came out with an idea that small businesses
should withhold taxes on 1099’s when they give them to independ-
ent contractors. It would place an impossible burden on small busi-
nesses. They came and said that the small business person would
be compensated because they could work with the “float.” Making
small business persons use the 1099’s with special typewriters and
so on; so it is clear they do not understand the problems of small
business and individuals, and we need them brought within the
purview of this Act.

The expansion of the authority on the Ombudsman, which is pro-
vided in this bill, is an excellent idea. I would suggest that the
person selected not be an IRS employee or an IRS employee getting
ready for retirement, but would be a person who can see both sides
of the picture and will act with impartiality. The new bill gives—
relief, which I think could be dangerous; but I have read it over
many times, and I think it provides excellent safeguards against its
being misused.

The bill provides for the right of a taxpayer to have representa-
tion, which is very timely. During the past year, the IRS has
changed its procedures and tried to come up with a procedure
whereby a taxpayer’s representative could not appear on behalf of
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a client. In other words, it would have to have the client along in
all cases; and that isn’t fair.

The disclosure provisions requiring better disclosure to taxpay-
ers. In the audit area, the present disclosure provisions aren’t too
bad; and as a matter of fact, in just listening to all of the other
testimony, I think most of the problems don’t seem to fall too much
in the audit area, but they seem to fall in the collection area.

But the disclosure provisions to taxpayers in the collection area
are terrible. There is a device called an “offer and compromise”’
that is not very well known that is used differently—completely
differently—in every district office in the United States. Each one
has its own set of rules.

The installment payment system is strictly a whim of the collec-
tion officer, and this bill will do a great job in that area by spelling
out some rules that we can all follow.

As my predecessor here said, the IRS says they do have a set of
rules in the operations manual that cover it, but ncbody reads the
operations manual.

My latest case involved a person who had been employed for
many years and opened up his own courier service; and his return
was audited and the assessment was made as far as I can see
within 10 days. There is a provision in the law that says if you
make a clerical error on your return, an assessment can be made
with one simple notice.

So, the assessment was made. He owed about $2,500. He went to
the collection officer; no talk at all about an installment plan or
anything. Get the money or we are going to take everything you
have. He went to a dumb lawyer who put him in bankruptcy; went
out of business, lost his business. He went on for a couple of years
and finally came to us.

We looked into the thing, and we found that the IRS apparently
had lost his Schedule A, his itemized deduction schedule; and so
they made this assessment within this purview on the grounds that
there was a clerical error on the return when there wasn’t. We
worked for about a year with him, got the Schedule A in, and it
turns out that he got a $600.00 refund. So, with guidelines that are
provided in this bill, that will provide for special rights of install-
ment systems, that would not have happened.

The bill does a good job in the levy area. It provides better ex-
emptions for levies, and it provides a better notice system for
levies. And the notice area is especially important. In preparing for
the hearing, we went out and got eight examples of what we hoped
would be IRS ‘“horror” stories. Two of them clearly, when we
looked into them, weren’t horror stories at all, but they were cases”
where the taxpayers had goofed up themselves.

Two truly were IRS horror stories. They are cases where install-
ment cases had been entered into, and they were being complied
with; and at the same time, they went out and made a levy. One
arm didn’t know what the other was doing.

The other four clearly showed a need for improvement, and there
are several special areas where improvement was obvious. The no-
tices that the IRS say they give evervone are computer generated,
and the computer can’t be relied upon.
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Computer-generated notices should not be legal. The computer
has gone bad again just within the last month or so, and the last
three notices that I have received for clients have all been wrong.
Second, the persons didn’t have the right to get into an installment
arrangement and weren’t told of their installment rights by the
collection officer.

Another part of this bill would impose upon the IRS the
burden—in taxpayer conflicts—on the IRS to prove its point. Part
of that is good and part of it is not so good.

I don’t think that is going to work in substantive areas, in areas
where there is an interpretation of the law; but I think it will work
very, very well in procedural areas. And where there is a levy to be
made, I think the procedures should provide that if one particular
person is responsible, that person should see to it that there has
been personal service, and that person should see to it that they
have taken every possible effort to resolve this thing with an in-
stallment program or some other solution before they are allowed
to make the levy, and that person should be held personally re-
sponisible.

Other areas of notice are just as bad. This clerical thing I men-
tioned a minute ago—the IRS can make an assessment within ten
days if you have supposedly made an error on the tax return. I rep-
resent a number of students at the University of Maryland who re-
ceive graduate stipends; and the issue is whether this is income or
truly an exempt fellowship. Every time they claim this exemption
on their return, the IRS makes the 10 day assessment, comes after
them, and tells them that they have to pay the money and file a
claim and get a lawyer to claim a refund.

A responsible corporate officer. If you have a corporation and it
goes defunct, the IRS will go after every person who had anything
to do with that corporation, including the janitor. You will get two
little notices that are very, very innocent looking; one is a 10-day
notice and the other is a 30-day notice. The assessment is made,
and they are going to hook you for the money and tell you to file a
claim and get a lawyer.

The third and the most important is the so-called ‘‘reasonable
cause.” You file your return; it is late. You have the right to have
the late filing penalty; you have it dated. If you can show you have
reasonable cause, you get 10 days notice; and it may or may not
received. And ‘whammo’ the assessment is made after that, pay the
tax, hire a lawyer, and claim a refund.

There are a number of other areas, but I think they have been
covered pretty well by my predecessors. I will just close in stating
that I, too, was an IRg agent. I know that tax collectors have never
been popular. I guess since biblical times the tax collectors have
been kind of jumped upon. I was proud to be a revenue agent and
proud to let my friends know that I was, but I am not sure that I
would take that same position now.

The IRS is the most hated organization in the United States.
People would rather deal with the KGB. [Laughter.]

Mr. McCARrTHY. I wrote a tax letter for practitioners for about 10
or 15 years; and any time I made a comment in that tax letter that
was halfway favorable to the IRS, I got all kinds of response. Our
self-assessment system was the pride of the world at one time, and
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I think it is now being changed into a police state system, based on
computer matchings. And for those of you who have kids, don’t
forget you have to get their tax number if they are at least five
years of age.

Thank you.

Senator PrYor. Mr. McCarthy, I thank you. In a moment, I will

have a couple of questions that specifically relate to small business-
es.
Next, we have Mr. George M. Parker, who is here today testify-
ing representing the National Society of Public Accountants. I be-
lieve you are from Alexandria, Virginia, Mr. Parker, and we appre-
ciate your being here and look forward to your statement.

[The prepared written statement of Mr. McCarthy and a letter to
Senator Reid follows:]
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STATEMENT
on
THE OMNIBUS TAXPAYERS' BILL OF RIGHTS ACT (S. A04)
before the
SUBCOMMITTEE ON PRIVATE RETIREMENT PLANS AND
OVERSIGHT OF THE INTERNAL REVENUE SERVICE
of the
SENATE COMMITTEE ON FINANCE
for the
U.S. CHAMBER OF COMMERCE
by
James D. McCarthy
April 10, 1987

Mr. Chairman and members of the 5ubcommittee, I thank vou for the
opportunity to present testimony on S. 604, the Omnibus Taxpayers' Bill of
Rights Act. T am Jim McCarthy, an attornev and Chairman of the U.S. Chamber of
Commerce's Small Busfness Taxattoﬁ Subcommittee. I have heen practicing ta; law
for thirty-five years, during which time I have represented many thousands of
fnd{vidual and small buvsiness taxpayers in Internal Revenue Service (IRS)
disputes. For eleven years, I have served the IRS in several capacities -- as

an agent, as Assistant Director of IRS Practice, and as a Technical Coordinator

for the IRS National Office Audit Division.

The Chamber is reviewing S. 604 in full detail. We think that the
Onmnibus Taxpayers' Bi{ll of Rights Act is {mportant legislation that will ensure.
that the tax collection process 18 carried out with integrity and efficiency.
We commend the Subcommittee for taking such an active role in addressing issues

that are of particular concern to individual and small busfness taxpavers.
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The vast majority of the Chamber's 180,000 members are small businesses
with fewer than 100 employees. These small businesses are the taxpavers which
are most adversely affected by fnequitable tax collection procedures. This is
because small businesses can not afford to maintain full-time, in-hcuse counsel.
Consequently, many small businesses fall victim to heavv-handed collection

tactics sometimes used by the IRS.

April 15 is approaching quicklyv, and all of us are reminded of our
obligation to pay our share of taxes. This has never been a favorite pastime
and the IRS has never been a favorite instftution. We realize that the IRS is
faced with the monumental task of processing some 180 million tax returns each
year., Certainly, most returns are handled4 without incident, and we applaud the
many thousands of IRS emplovees who perform their often difficult and unpopular

duties with professionalism and efficiency.

Nonetheless, in too many cases, honest individual and small business
taxpayers have experienced such frustration in their dealings with the IRS that
the very idea of volunteerism f{n the tax collection process is threatened. For
example, many small business owners have complained to me as a practitioner and
to the Chamber's staff of receiving computer-generated notices indicating an
amount due. In a typical situation, a taxpayer either will pay the amount due
on the notice, if the taxpayer believes that the IRS {s correct in {its
calculations, or {f the taxpayer disagrees with the IRS, he or she will write to
or call the IRS in an attempt to rectify the mistake. In either situation, the
typical IRS response is, unfortunately, no response, even after repeated,

good-faith efforts by the taxpayer to resolve the dispute. The notices continue



181

tn he generated, and the taxpaver's frustration continues to grow. To compound
the taxpaver's frustration, these notices are often ambifuous, providing
virtually no detail to substantiate the IRS's claims or even the nature of the

purported liability.

We believe that a higher degree of tax compliance would be ackieved if
the nature of the IRS-taxnaver relationship were less adversarial and less
one-sided. An improved relationship requires that the IRS be perceived as a

fair administrator of the tax laws.

The Omnibus Taxpayers' Bill of Ripghts Act is a step in the right
direction. It is consistent with the IRS's own policv to collent tax revenues
in a manner that achieves the hi{ghest degree of public confidence. Many of the
Drovisi;ns containéd in the bill would promote this goal. 1t is {n everyone's

interest that taxes he collected in the fairest possible way.
Several important provisions of the bill deserve special comment:

1) Taxpaver rights. Section 2 of the bill would require the IRS to
enclose a brief, yet comprehensive, statement setting forth a taxpaver's rights
and obligations with all forms sent by the IRS, This is an idea long overdue.
In many instances, disputes arise hecause taxpavers lack the understanding of
the specific steps that they must take, for example, during an audit.
Certainly, no taxpaver should be required to pay high attorney or accountant

fees merely to obtain basic information on his or her rights or IRS procedures.
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However, if a taxpayer seeks the professional representation of an
attorney, CPA, or enrolled agent and chooses to give that professional a power
of attorney to represent his or her interests in a deficiency proceeding, the
IRS should be required to honor that power of attorney, provided that both the
taxpayer and the representative are reasonably cooperative with the
investigating agent. This provisfon is contained in Section 4. This provision
recognizes that in the majority of cases, experienced IRS personnel have the

upper hand in dealing with often inexperienced and ill-informed taxpavers.

The requirement in Section 4 that interviews in connection with any
deficiency assessment be conducted in a "reasonable'" and mutually "convenient"
time and place is laudable and will ensure the cooperation of both parties. One
small buginessman complained to us that although he lived within a few miles of
a local IRS office, the agent required him to drive an‘extra 100 miles to a
different IRS office for the audit. The agent also insisted that the
examination be conducted during the taxpayer's peak business hours. The
taxpayer had to close shop and, as a result, lost substantial time and monevy.
Uleiwmately, the agent found nothing improper in the taxpayer's records. We
think that where there are more practical alternatives, unnecessary burdens
should not be placed on taxpayers. In the interest of all parties, however, we
would hope that the definition of '"reasonableness" is clarified and given

greater content.

We are concerned, however, that the Miranda-type warnings proposed in
Section 4 may be overbroad. The very nature of the IRS-taxpayer relationship

tends to be antagonistic. While practices that {nform taxpayers of their rights
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should be encouraged, these practices should not have the effect of escalating
existing tensions. Thus, while we support the provision's good intentions, we

doubt whether such warnings are appropriate in all circumstances.

2) Levy procedures. Section 8 of the proposed legislation would provide
increased taxpayer protections with respect to levy procedures. Specifically,
it requires the IRS to wait 30 days after notice, instead of 10 days, before it
could levy a taxpayer's property. This proposal would encourage delinquent
taxpayers to satisfy their obligations by providing sufficient time to borrow
money, liquidate assets, or make other payment arrangements. The action of levy
may be necessary to collect taxes due from willful evaders, and unquestionably
the IRS should have the power to levy under appropriate circumstances. However,
polictes that have the effect of jeopardizing the continuation of legfitimate
businesses are shortsighted, often cost the government revenue, and deserve

reconsideration.

3) IRS installment agreements. Section 8 would require the release of a
levy upon all, or part of, the property levied upon if a taxpayer enters into an
installment payment agreement to satisfy a'tax 1iability. Section 10 generally
makes installment agreements binding. These proposals are worthy of
consideration, for they would ensure that the IRS receives the money due while
allowing the taxpayer to remain solvent. It is in the IRS's own interest to
endorse practices that reasonably would allow taxpayers to satisfy their tax
obligations, with appropriate f{nterest and penalties, and that would eliminate

many taxpayers' fear that the IRS will renege on their agreement.
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Unfortunately, levies often are i{ssued against taxpayer hank accounts and
receivables even though the IRS and the taxpayer have agreed to an installment
payment plan to satisfy the delinauencv. This practice is detrimental and has

forced many small businesses cut of business.

While we encourage the use of installment pavment agreements in
appropriate and limited circumstances, we have serious reservations with respect
to the proposal that requires the IRS to make written offers to enter into
installment agreements with taxpayers whose liabilities do not exceed $20,000.
We understand that the vast majoritv of delinquent accounts are for amounts less
than $20,000. To enact such a provision would encourage taxpavers to defer tax
payments, significantly increase the IRS's administrative record-keeping burdens
and, in effect, force the government to assume the role of a lending
institution. Thus, we think that this provlsion<£; overbroad and
counterproductive.

4) Ombudsman. Section 3 would authorize the Ombudsman to issue "taxpayer
assistance orders," requiring the IRS to cease certain actions only with respect
to taxpayers who are suffering or about to suffer from an unusual, unnecessary,

or irreparable loss due to the inappropriate administration of the tax laws.

ihus, the Ombudsman's authority to issue orders would be limited. Sec. 3 is

perhaps the most {important provision in the bill because it would provide
taxpayers with an inexpensive and quick manner of resolving disputes where the
IRS is clearly in the wrong. The proposal recognizes the need for occasional

intervention to prevent unjustifiable harm to taxpayers.
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The most common complaints voiced bv Chamber members and most tax
practitioners relate to payroll deposits that taxpayers have paid but the IRS
misapplied, lost, or otherwise confused. The IRS can be utterly uncooperative in
identifying the source of a purported deficiency and impose levies against
taxpayers that owe no additional tax. Equally as important, these administrative
errors take tremendous amounts of the business owner's time and force him or her

to incur large professional fees.

One of many examples that recently came to our attention was a smsall
Baltimore medical pra~tice paying about S800 {n pavyroll taxes per week that
began to get deficiency notices in early 1986. Eager to resolve any dispute, the
firm sent copies of the front and back of cancelled ;avroll deposit checks for
every week in the years 1984 and 1985 to the IRS, first to Philadelphia and then
to Baltimore. They sent their accountant>to the IRS office-in Baltimore twice.
Throughout the episode, the IRS people promised to look into the matter and then
never called back. The next time they heard from the IRS was in June, i986, when
their checking account was levied. In September, the IRS called to explain that
it had applied 13 payments to the wrong account and sent a refund check -- a
check that had come with no description and that the firm had assumed was in

satisfaction of a prior dispute. The issue of penalties and {nterest associated

with this matter is still unresolved.

The Ombudsman would be able to prevent such abuses. Because the
Ombudsman's role is to safeguard taxpayer interests, {t is important that
maximum objectivity {s maintained and that taxpayers feel free to contact the

Ombudsman without fear. Accordingly, an Office of Ombudsman with independent
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authority should be established.

5) Office of Inspector General. In August of last year, the General
Accounting Office (GAO) fssued an extensive report, at the request of the Senate
Governmental Affairs Committee Chairman, regarding the need for a statutory
Inspector General within the Department of the Treasurv. The report noted that
Congress passed the Inspector General Act of 1978 to "establish statutory
inspector generals that would provide central leadership and independence to
agencies' efforts to combat government fraud, waste, and abuse." The bottomline
recommendation of the GAO report: Congress should amend the 1978 act to include
the Department of the Treasury. to "strengchen management control, provide a high
degree of independence, and ensure that the Secretarv of the Treasury and the
Congress are informed of significant audit and investigative findings." We
thipg that Sectign 3.of the proposed législation} which establishes an Office of
Inspector General, is a meritorious proposél. Additionally, Section 5, which
requires the GAO to submit to Congress an annual report on significant evidence
of IRS inefficiency or mismanagement, will enable the Congresc to gauge better

the magnitude of IRS administrative difficulties.

6) Regqulatory Flexiblity Act. We wholeheartedly support the provosal
contained in Section 17 to make the Regulatory Flexibility Act (P.L. 96-354)
apply to all rules and regulations issued by the IRS. The purpose of the act is
to generate sensitivity to the administrative problems of small businesses by
requiring that all federal agencies analyze the impact of proposed rules and
regulations on small businesses. Additionally, the act requires that agencies

examine alternatives and adopt the least burdensome approach to such rulemaking.



The IRS, however, has claimed to be exempt from these requirements on the

grounds that its rules are merely 'Interpretive” in nature.

The IRS should be required to coiwply with the Regulatory Flexibility
Act. The direct costs to taxpayers of IRS regulatory activity are immense and
crippling to many small businesses. Small companies with limited resources
often are forced to hire employees solely for the purpose of complying with
federal record-keeping requirements. Unduly burdensome and incomprehensible
regulatory requirements also have an adverse impact on taxpayer compliance, a
cost ultimately borne by all taxpayers. We believe that the {ntent of the
Regulatory Flexibility Act {s well-founded and that the application of the act

to the IRS is long overdue.

7) Burden of proof. Section 16 generally reéquires the IRS to carry the
burden of proof in all administrative ani judicial proceedings, even in
noncriminal proceedings. We think that this proposal, as it is written, is
unreasonably broad. A taxpayer {s now required to keep sufficient records to
support claims of fncome, deductions, losses, and tax liabilities. There are
several long-standing rationales for placing the burden of proof on the taxpayer
in civil proceedings. It §8 the taxpayer who has the best access to his or her
own records, and {t {s the taxpayer who {s in the best position to substantiate

his or her own affairs.

To shift the burden of proof to the IRS {8 an unrealistic proposition-
that severely could impede its ability to administer and enforce the tax laws by

discouraging complete and accurate record-keeping and by creating an
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? administratively infeasible burden. However, we would encourage investigation
into whether there are some circumstances where the burden of proof would be

borne more appropriately by the IRS.

<y -

-g CONCLUSION. The Chamber seeks protection for honest taxpavers. Yet, we

% are equally interested in supporting policies that encourage voluntary

§ compliance and efficient tax collection procedures, because ultimately this

ﬁ benefits all taxpayers. The protection of taxpayer interests and the effective

é administration of tax laws need not be conflicting goals. Rather, both
interests are compatible, provided that a ;roper balance is achieved between

; taxpayer and IRS interests. We think that the Omnibus Taxpayers' Bill of Rights

% Act redresses an imbalance that exists between the power of the IRS and the

f rights of small businesses and individuals.

e
L

On behalf of the U.S. Chamber of Commerce, Mr. Chairman, 1 commend you

o

for the concern that you have shown on the important issue of taxpayer rights.

We look forward to working with your Subcommittze in~achieving our common goal

of a more effective tax administration system.

Thank you.

.o
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Dated: May 21, 1987 W A AR R R

TO: Senator Reid
United States Senate
Washington, D.C. 20510

FROM: Jim McCarthy
8913 Paddock Lane
Potomac, Maryland 20850

SUBJECT: Small Business & The IRS
ARKARKAKRKARRKRKAKAKKAAARAARKRAARRARAARARAAARARARARAAARRRARRAARARRAARRAAARKAARAA

Thank you for your letter of May 12, 1987. I was grateful to have
the opportunity to testify. At this time, in my opinion, the need
to put some restraints on the IRS is every bit as important to our
tax system as tax simplification itself.

I was formerly affiliated with a firm called "GBS" (General
Business Services). GBS offers tax and recordkeeping assistance
to small "micro" business through a national network of franchised
business counselors. My law practice is now heavily involved in
advising GBS business counselors and helping their clients.

Last Friday, I put on a training session for a small group of GBS
business counselors in Delaware. HWe were scheduled to talk about

"S. Corporations”, but instead spent most of the three hours
discussing your letter.

Qur discussion centered on two parts. First, considering what are
the primary causes of controversy between the IRS and small

businesses and secondly, what specific areas require legislative
and/or regulartory relief.

General Problem Areas

Our disrcussion, covered three basic areas: _he law - the computer
- the people.

1. The Law

The law is too complex. Neither the IRS, the taxpayers nor their
respresentatives can cope with it. The Congress seems to have
bouyht the IRS contention that the national debt can be paid by
dramatic increases in penalties - massive computer data cross

74-603 0 - 87 - T
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checks and generally giving the IRS every enforcement tool it asks
for.

2. The Computer

The IRS is trying to change our tax system from a voluntary
compliance, self-assessment system to a police-state computer data
matching system.

They are adopting every possible computer oriented program as fast
as possible even though they far exceed their present computer
capacity. They apparently want to grab as much as they can as
fast as they can before Congress gets wise to them.

The existing system just does not work. The Baltimore IRS office
has as fine and as dedicated a staff of "PRO" (Problem Resolution
Officers) as you could ask for. To them, Philadelphia (the IRS
Service Center) is a "four letter word."

For example:

1. If you receive correspondence - "see attached” is a.most
never there.

2. The "Please respond in 10 days" letter is always
received on day 5.

3. If you call and attempt to resolve a problem, there is
no way you can speak to the same person twice.

4. If you incur a penalty and make a payment, there is no
way you can get a valid interest vs. principal
breakdown.

5. You cannot communicate with the computer center by
correspondence - the computer responses are oblivious to
your explanations.’

6. Payments are often misapplied and if so, it will take
months and maybe years to straighten out.

7. The adoption of a payment plan with one arm of the IRS
and an independent levy (by a collection officer) by
another arm of the IRS, one hand being completely
oblivious to the other is a regular occurence.
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The People
Most of the problems seem to center in the collection area.

When 1 was an IRS agent, 1 took my responsibility of “protecting
the revenue" seriously. If there was a clear obligation, I
proposed an assessment. 1 also, however, always gave taxpayers
the benefit of the doubt. I resolved issues in the taxpayers
favor when possible.

This is no longer the case. All taxpayers are assumed to be
"deadbeats”. There is an attitude of distrust and conflict.

1 believe that the heart of the problem is in management. Managers
seem to be under a "collect at any cost pressure.,” The emphasis
is on statistics not people. Note the attached excerpt from Tax
Hotline

Needed
General

1, The Jlaw - He cannot waive a magic wand and change our
complex system overnight. But we can start. Congress
must give more than lip service to the need for
simplicity.

Congress must stop giving the "policeman"” all the tools
he asks for. He should not try and solve the national
debt with tax penalties and blackjack collection
tactics.

2. The computer - The IRS must stop introducing new
computer applications until thier existing capacity
"catches up."”

When a taxpayer submits a reasonable response or
explanation to a problem, & system should be provided
whereby all other IRS activity involving that issue is
put on "HOLD" until the explanation is reviewed.

The IRS seems to run its books as a "double entry
systea”, Often an IRS Problea Resolution Officer will
note that a taxpayer’s position seems to be clearly
correct, but will be unable to facilitate the balancing
entry. They need to be able to give preliminary or
contingent relief from some form of a suspense account
pending a formal conclusion.
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The people - Hiring a new commissioner every few years
and periodically sending IRS workers to “charm school"”
is not the answer.

He probably need to fire a few bureaucrats to get their
attenvicn and then introduce a new philosophy. We want
IRS manageret to be efficient and careful in how they
spend our money, but statistics must be balanced with
personal needs. Collecting taxes is a personal business
- we need more "cops on the beat"”. Decentralization
should be considered.

The American people who go overboard in protecting
criminals with Miranda warnings and parolling criminals
do not want a police state collection system that goes
in the cpposite direction.

The collection system -

a. penalties can often be excused with a showing of
"reasonable cause”. MWhen a taxpayer is a "first
offender" the law should place the burden on the IRS to
prove willfulness.

b. He should clearly publish rules (which are now up
to the whim of the collection officer) as to the
availability of Paymert Fians and Offers in Compromise.

At present, collection officers will often levy based on
a computer listing generated by someone else with very
little personal knowledge of the case. Serious
inequities often result. The law should make the person
making the levy personally responsible to determine
that:

a. the taxpayer was properly served and

b. the taxpayer knows his rights and has had every
opportunity to prove his case at the administrative
level and

c. all other possible remedies, other than levy, have
been explored.

The IRS is using "shotgun" approach in assessing 100
percent resnonsible corporate officer penalties. The
assessment is made very quickly with no St utory Notice.
(Tax Court Appeal). The jurisdiction of the Tax Court
should be extended to include these cases or the appeals
procedures simplified,
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Qther Aresas

Luzury Autos - a ssall business person’s auto is often
his primary “"plant and equipment®”. The existing §12,000
limit for depreciation purposes is far too low. The
existing rules should be modified for American made
vehicles. This is an issue I am working on for the
Chamber’'s small business sub-committee.

-in- - new small businesses often start with
an “ofice-in-home.* The existing law unfairly places
reastrictions on deductions for depreciation, etc. on an
of fice~-in-home that would not apply to rent paid for an
outside office.

The Cash Method - is denied a new business with any
inventory whatsoever. Very often a serious financial
burden results when the new business person must Lay
taxes on accounts receivable. The burden is especially
serious where the business person has the U.S.
Government or large corporations for customers. They
both pay very slowly.

Almost all farms are allowed to use the cash method,
while other small busineses are not. A consistent rule
should be used for both. Any new business - farm or
non-farm - should be allowed to use the cash method
until the earliest of two thresholds - (4 years or gross
income of $500,000). When the threshold is reached, a 3
year phase-in (conversion from cash to accrual) should
be allowed.

Fiscal yvear-end conversions for partnerships and
corporations will be required this year. Because of its
desire to match KI's with 1040’'s, the IRS is increasing
its own overvorked computers and placing unnecessary
burdens on accountants and taxpayers. A Small business
exception is needed.

Payroll depopijt pcri-éters should be increased and
deposit requirements otherwise liberalized in quarterly
payroll periods.

The pew yniform capitalization ruleg - contain a small
business exception that apparently does not extend to
amall manufacturers. If so, some statutory or
regulatory relief is needed.

As you can

see, I feel very strongly about the burden that existing tax
policies place on small businesses. 1 applaud the efforts you are
taking to facilitate relief and stand ready to help whenever 1

can,

Very truly yours,
- N Ca it

Jades D. McCarthy
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STATEMENT OF GEORGE M. PARKER, MEMBER, NATIONAL
SOCIETY OF PUBLIC ACCOUNTANTS, ALEXANDRIA, VA

Mr. PArRkeR. Thank you, Mr. Chairman. My national organiza-
tion is located in Alexandria. I have some abbreviated comments,
but I would like to have my full statement in the record.

Senator Pryor. We will have your full statement at the appropri-
ate place in the record.

Mr. ParRkeR. Thank you, sir. It is a pleasure to testify today
before the Senate Finance Committee’s Subcommittee on Private
Retirement Plans and IRS Oversight. My name is George Parker,
and I am here to testify for the National Society of Public Account-
ants on section 4 of S. 604, Omnibus Taxpayers’ Bill of Rights Act.

I am an independent accountant from Atlanta, Georgia and have
been enrolled to practice before the IRS since 1974.

In addition to my accounting practice, I have had the privilege of
serving on the IRS Commissioner’s Advisory Group and have twice
served as the President of the Georgia Association of Public Ac-
countants. I am currently the Chairman of the National Society of
Public Accountants Federal Taxation Committee and am here in
that capacity.

In general, the services which I provide my clients are fairly typ-
ical of the other 20,000 independent accountants who are members
of NSPA. NSPA members provide accounting, auditing, tax prepa-
ration, tax planning, financial planning, and management advisory
services to more than four million individuals and small business-
es.
The Omnibus Taxpayers 'Bill of Rights Act is designed to protect
the basic rights of American taxpayers. The National Society of
Public Accountants is particularly supportive of the language in
Section 4 of the legislation regardin%r a representative holding a
power of attorney.

Among other procedural safeguards, section 4 is designed to pro-
hibit the IRS from utilizing a certain audit technique that is likely
to be harmful to the fundamental rights of taxpayers. Under this
audit procedure, IRS revenue agents and tax auditors are bypass-
ing the duly authorized representatives of taxpayers and thus are
directly conducting personal interviews of these taxpayers. This
policy is being implemented by IRS personnel even though the tax-
payer has granted a power of attorney to his or her representative
to act on his or her behalf.

According to this new IRS audit procedure, the client himself is
required to answer all questions that the IRS auditor deems appro-
priate. In this way, the representative is relegated to the status of
a witness. With the client unlikely to be technically conversant
with Federal tax law, the client’s rights could be violated by an
IRS employee should the tax professional be denied the right to
fully represent his or her client. A powcr of attorney permits the
representative to do that which the client expects of him, which
means in essence that representatives step into the shoes of the
taxpayer. :

In contrast to this current IRS audit technique, section 4 of S.
604 would assure that IRS personnel respect the scope of authority
provided under a power of attorney to his or her authorized repre-
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sentative. The IRS cites section 7602 of the Tax Code as its author-
ity for justification of conducting personal interviews with taxpay-
ers, especially with respect to the interview stage itself.

The National Society does not believe that Section 7602 of the
Tax Code is the proper authority for requiring the presence of the
taxpayer at such an interview, as this Code section is generally
drafted for circumstances in which there is a need to issue a sum-
mons.

It is the National Society’s contention that the circumstances jus-
tifying the issuance of a summons in the course of an IRS examina-
tion exists only in situations of fraud or when the taxpayer or the
taxpayer’s authorized representative has unreasonably delayed or
hindered an IRS examination itself. Nc¢ matter how well inten-
tioned this policy is, NSPA is concerned that the personal inter-
view audit technique could result in miany fishing expeditions into
a taxpayer’s background or records.

This new IRS audit procedure is not good for the tax compliance
process, as it would conly foster cynicism among American taxpay-
ers toward the Federal tax collection agency.

Instead, a taxpayer should believe that he or she will be fairly
treated by the IRS. Section 4 of S. 604 would assure that taxpayers
do gain a sense that they will be treated fairly by the Federal Gov-
ernment.

Mr. Chairman and other members of the subcommittee, it has
been a pleasure for the National Society of Public Accountants to
be present today and to provide our views on this most important
piece of legislation.

At this time, I would be pleased to answer any questions that
you may have.

Senator PrRYOoRrR. Mr. Parker, we appreciate your coming today.
We appreciate that very fine statement, and we also are very
grateful to you for your offer to help in this process on the Taxpay-
ers’ Bill of Rights.

And as we attempt to make this very controversial legislation
weave its way through the cycle of legislation, we will hope that
you will give us your expert knowledge and advice in any technical
aspects that we might seek. We are very, very grateful for your
coming this morning.

[The prepared written statement of Mr. Parker and a letter to
Senator Reid follow:]
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SUBMITTED BY THE
NATIONAL SOCIETY OF PUBLIC ACCOUNTANTS
It is a pleasure to testify today before the Senate Finance
Subcommittee on Oversight of the Internal Revenue Service. My
name is George Parker and I am here to testify for the National
Society of Public Accountants (NSPA) on Section 4 of S. 604, the

Omnibus Taxpayers' Bill of Rights Act.

I am an independent accountant from Atlanta, Georgia and
have been enrolled to practice before the IRS since 1974. 1In
addition to my accounting practice, I have had the privilege of
serving on the IRS Commissioner's Advisory Group and have twice
served as the president of the Georgia Association of Public
Accountants. 1 am currently the chairman of the National Society

of Public Accountants' Federal Taxation Committee.

In general, the services which I provide my clients are
fairly typical of the other 20,000 members of NSPA, who for the
most part are sole practitioners or partners in moderately s‘'zed
public accounting firms. ﬁSPA members provide accounting,
auditing, tax preparation, tax planning, financial planning and
management advisory services to more than 4 million individuals

and small businesses.

The Omnibus Taxpayers' Bill of Rights Act is designed to
protect the basic rights of American taxpayers in conjunction
wvith Internal Revenue Service administrative practices and

procedures. The National Society applauds the objectives of the
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legislation.

The National Society has been specifically invited to
testify on Section 4 of the legislation, the provision which
establishes certain procedural safequards for taxpayer

intervievs.

Among other procedural safeguards, Section 4 generally
requires the IRS (upon request of the taxpayer) to conduct
taxpayer interviews at a reasonable time and place convenient to
the taxpayer and to allow the taxpayer to make a recording of the
interview. Moreover, the provision requires the IRS to inform
taxpayers of their basic rights and of their right to che
presence at the interview of an enrolled agent., attorney,

certified public accountant, or enrolled actuary.

NSPA is particularly supportive of the language in Section 4
regarding a representative holding a power of attorney. The
language states that, "Any person with a written power of
attoraey executed by the taxpayer may be auvthorized by such
taxpayer to represent the taxpayer in any interview... An officer
or employee of the Internal Revenue Service shall treat such
person as the taxpayer for purpuses of such interview unless such
officer or employee notifies the taxpayer that such person is
responsible for unreasonable delay or hindrance of an Internal

Revenue Service examination or investigation of the taxpayer."

This language of Section 4 is designed to prohibit the IRS

from utilizing a certain audit technique that is likely to be
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harmful to the fundamental rights of taxpayers. Under this audit
procedure, IRS revenue agents and tax auditors are by-passing the
duly authorized representatives of taxpayers and thus, are
directly conducting personal interviews of these taxpayers. This
policy is being implemented by IRS personnel even though the
taxpayer has granted a power of attorney to his or her

representative to act on his or her behalf.

An “interview"™ is the IRS term which means to question,
audit, or orally examine taxpayers. Under this new IRS audit
procedure, the client himself is required to answer all questions
that the IRS auditor deems appropriate. 1In this way., the
tepresentative is relegated to the status of a "witness". With
the client unlikely to be technically conversant with Federal tax
law, the client's rights could be violated by an IRS employee
should thke tax professional be denied the right to fully

represent his or her client.

Public announcement of this audit technique appeared in an
IRS newsletter (dated March 1986) entitled, "Manhattan District
News and Views". Sinc: publication of the announcement, the
audit procedure regarding the personal interviewing of taxpayers
has now become standard policy in many district offices of the
Internal Revenue Service. Indicative of this audit technique
becoming a national policy for the IRS are Sections 4231.230 and

4252 of the Internal Revenue Manual.* Section 4231.230 discuss

.

* The Internal Revenue Service publishes in its Internal Revenue

Manual, the internal procedures for IRS employees. While the
Internal Revenue Manual does not have any statutory or
regulatory authority under law, it does provide insight as to
how IRS employees are to act in these matters.

3
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the circumstances under which the taxpayer's presence may be
required during the initial examination interview, even though an

authorized representative might be present at the same time.

The National Society believes that this audit procedure is
effectively a by-pass of the authorized representative's pover of
attorney. Por this reason, NSPA is very supportive of Section 4
of the Omnibus Taxpayers' Bill of Rights Act, especially with
respect to the general requirement that IRS officials cannot
effectively by-pass the authorized representative's powver of
attorney unless the representative is responsible for
unreasonable delay or hindrance of the IRS examination or

investigation of the taxpayer.

Problems With IRS Taxpayer Interview Policy

Based on the IRS' current policy of taxpayer interviews, the
National Society believes that the Service is showing a lack of
appreciation for the authorized representative's scope of
authority under a power of attorney. Moreover, this IRS policy
is resulting in the infringement of the basic rights of the

taxpayer as wvell.

Porm 2848 is the "Power of Attorney and Declarction
Representative”™ form which a taxpayer would fill out should he or
she desire to have another individual (or individuals) represent
him or her on tax matters before the IRS. Since Form 2848 is a
general pover of attorney, the taxpayer would be authorizing an
enrolled agent, CPA, or attorney to perforam any and all acts
before the IRS that the taxpayer can perform. [See IRS regulation

4
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Section 601.502(c).] .

Sectiog'4 of S. 604 wculd assure that IRS personnel respect

the scope of authority provided under a power of attorney to his
or her authorized representative. In particular, Section 4 would
not permit the by-pass of taxpayer's representative in those
situations where the IRS mignt otherwise want to conduct a
personal interview of the taxpayer. A pcower of attorney permits
the representative to do that which the client expects of him,
which means in essence that the representative “steps into the

shoes" of the taxpayer.

By relegating the taxpayer's authorized representative to
the status of a "witness”", this audit technique is inconsistent
with the regulatory intent of Circular 230 (the regulations
governing the practice of enrolled agents, CPAs and attorneys

before the Internal Revenue Service). [see 31 CFR 10.]

The Internal Revenue Service does not view a "witness” as an
advocate on behalf of the taxpayer with respect to representation
of that taxpayer at conference, hear}ngs and meetings. Moreover,
Sectiorn 4055.3(1) of the Internal Revenue Manual provides IRS
employees with guidelines as to when it might be advisable to

excuse a witness from a conference, hearing or meeting.

Section 10.2(a)} of Circular 230 defines practice before the
IRS as comprehending "all matters connected with presentation to
the Internal Revenue Service ... Such presentations include the
preparation and filing of necessary documents, correspondence

with, and communications to the Internal Revenue Service, and the
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representation of a client at conferences, hearings and

meetings.”

Section 4 of S. 604 would assure that the taxpayer's
authorized representative is not relegated to the role of a
vitness during an examination interview. The Omnibus Taxpayers'
Bill of Rights Act would continue to maintain the authorized
representative's ability (under a powver of attorney from the
taxpayer) to perform any and all acts that the taxpayer could
perform on his or her own. In essence, S. 604 provides

recognition and respect for the taxpayer's legitimate rights.

IRS Justification For IRS Interview Procedure

Under the Internal Revenue Manual Section 4231.230(8), the
IRS cites its authority for interviewing the taxpayer himself,
especially with respect to the initial interview stage itself.
In particular, the IRS states that “Section 7602 of the Internal
Revenue Code authorizes examiners to require taxpayer presence at

the interview".

The National Society does not believe that Section 7602 of
the Tax Code is the proper authority for requiring the presence
of the taxpayer at such an interview, as this Code section is
generally drafted ror circumstances in which there is a need to

issue a summons.

Section 7602(a) of the Tax Code provides that ™“Authority to

Summon, Etc.-Por the purpose of...determining the liability of
any person for any internal revenue tax...the Secretary [of

3
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Treasury) 1s authorized -

1. To examipe any books, records, or other data which may be

relevant or material toc such inquiry:

2. To summon the person liable for tax...; and

3. To take such testimony of the person concerned, under oath;,
as may be relevant or material to such inquiry." (Emphasis

added.)

NSPA does not believe that the initial interview stage of an
IRS examination is ccmparable to circumstances under which a
summons should or would be issued. We contend that the Internal
Revenue Service 1is misconstruing Section 7602{(a), as it would be
extremely unlikely that the IRS would i1ssue a summons or place

the taxpayer under oath.

It is the National Scciety's contention that the
circumstances justifying issuance of a summons in the course of
an IRS examination, exist only in situations of fraud or when the
taxpayer or the taxpayer's authorized representative have

unreasonably delayed or hindered the IRS examination itself.

Section 4 of the Omnibus Taxpayers' Bill of Rights Act
recognizes this point. Moreover, in additicn to providing
procedural safeguards for the taxpayer, S. 604 also provides
procedural safeguards for the IRS as well. The proposal would

permit a by-pass of the authorized representative's power of
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attorney in those circumstances where the representative "is
responsible for unreasonable delay or hindrance of an Internal

Revenue Service examination or investigation of the taxpayer."

Should the Internal Revenue Service ultimately want or need
to require the taxpayer to provide testimony or turn over certain
books and records, the National Society recognizes that Section
7602 of tax code does provide the IRS with the authority to issue
a summons to accomplish those objectives. Nevertheless, even
with respect to a summons, a federal agency must meet certain

procedural requirements before that summons can be issued.

In order to enforce an administrative summons, the IRS must

meet the requirements of U.S. v Powell, 379 U.S. 48 (1964) and

certain other court cases. These cases require the IRS (among
other procedures) to show that the testimony or books or records
sought by the agency are relevant to the investigation, that the
information sought is not already within the Commissioner's
possession, and that the agency is using the summons authocity in
a good faith pursuit of the Congressionally authorized purposes
described in Section 7602. (See P.L. 97-248, 9-3-82, Conference
Committee Report on the Tax Equity and Fiscal Responsibility Act

of 1982 regarding limitation on use of administrative summons.)

Accordingly, the key policy questions with respect to the
issuance of an administrative summons are relevancy to the
investigation and the agency's good faith pursuit of carrying out

the law.
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The National Society is c¢nncerned that the IRS policy with
respect to the personal! interviewing of taxpayers, no matter how
wvell intentioned, might unconsciously encourage IRS personnel to
violate these principles of relevancy and good faith. Moreover,
NSPA is concerned that the personal interview audit technique
could resul* in many "fishing expeditions" into a taxpayer's

background or records.

This situartion i1s not good for the tax compliance process,
as 1t would only foster cynicism among American taxpayers towards
the federal tax collection agency. Instead, a taxpayer should
beli1eve that he or she will be fairly treated by the IRS.

Section 4 of S. 604 would assure that taxpayers do gain a sense
that they will be treated fairly by the Federal government. 1In
essence, the legislation does much to prctect the fundamental

rights of the taxpaying public.

Mr. Chairman and other members of the Subcommittee, it has
been a pleacure for the National Society of Public Accountants to
be present today and to provide our views on this Imost important
piece of legislation. At this time, 1 would be pleased to answer

any questions that you may have.
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National Society of Public Accountants

100N Foarfax Street Nevandron, Vindimta 22414 1700 518 3400

May 6, 1987

The Honorable Harry Reid
United States Senate
Washingten, D.C. 20510

Dear Senator Reid:

The National Society of Public Accountants is very
pleased to provide answers to the questions that you have
raised i1n your letter of April 19, 1987 and to provide
additional comments on Section 4 of S. 604, the Omnibus
Taxpayers' Bill of Rights Act.

Our comments to the questions you raised are
attached for your consideration. We feel that
Congressional action is neeced to protect the rjghts of
the millions of American taxpayers, and thus, we sironjly
support Section 4 of S. 604.

The Freedom of Information Act and the right of
Congress to have the GAO conduct audits of the IRS are
but two examples of laws that have greatly benefited
American taxpayers. Section 4 of S. 604 would go a long
way toward assuring that no American should have to feel
"uncomfortable"” in their dealings with the IRS.

Again, 1t has been our pleasure to be responsive in
this matter. If we can be of any additional assistance,
please don't hesitate to call me or Mr. Benson S.

Sincerely,

Goldstein of our National Office.

George M. Parker
Chairman
Federal Taxation Committee

~

With best regards., d

Enclosures
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Question 1

What do you believe is motivating the IRS to ignore its own internal
rules and, in effect, outflank taxpayers' duly auvthorized
representatives?

Respcnse

We think ycu've asked a very important guestion and one that perhaps
goes to the heart c¢f the prcblem. The IRS has a very dificult
mission to fulfill and will never be a "lovable" agency like "Smokey
the Bear and the Forest Ranjers", and some other agencies that come
to mind. Nor will it be one that can command great feelinygs of
patriotism such as a call to arms, and the mcbilization of a nation
in a time of war. hLowever, the duty that the agency porforims for
the naticn is imcocasurable.  The great achievements that our nation
has made would not have been possible without the tax collection
services of the Internal Revenue Service.

In an effort to fulfill the agency's mission, we feel that officials
charged with the administration cf the nation's tax laws sometimes
fail tc see the "forest for the trees.” They become engrussed with
their operational activities and lcse track of their primary mission
and the principles of tax administration which they have stated to
be in the agency's governing policy.

The Internal Revenue Service publishes the Internal Revenue Bulletin
(IRB) weekly and the Cuwnulative Bulletin (CB) semi-annually, which
is a compilation of the IRB. The IRS states that the IRB is:

"...the authoritative instrunent of the Commissioner of
Internal Revenus for announcing official rulings and procedures
of the lnternal! Revenue fervice and for publishing Treasury
Decisions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest."

On page 2 of every IRB and CB is stated the IRS' Mission Statement
and Principles of Tax Administraticn. We have included a copy of
these two statements as Exhibits 1 and 2. An examination of these
two pronouncements will show that the Agency's desire to directly
interview the taxpayer is inconsistent with both of these
statements.



AT A as

207

U
~ e

(%)
Pt

Sime ¢ Teooef ottt dnonne e RSN
| I <1 ’ 1 . .
1

Ararny, 2lve g : .o

" . the Scorotany of

. . t
ray (1) rop slate the practice of
reprecentatives of persons oL

jﬁ&ula{iow

31 CEK Scc 10 et ceq

Regulations Governing the Practice
2f Attorrneys, Certified Fudblic
Accountants, Enrolled Agents, and
Enrolled Actuaries before the
Internal Revenue Service.

This is also pudblished as
Treasury Departrent Circular 230
and {s avaflasle to the public
upon reguest.

Sec 10.2 (3)"Practice before the
Interr.al Reverue Service' ccempre-
hends all matters connected with

presentation to the Internal Rev-

(continued)
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Question 2
Page 2

Relevant Document

Inconsistency

enue Service or any of its officers
or employees relating to a client's

rights, privileges, or liabilities

under laws or regulations administer

ed by the Internal Revenue Service.

Such presentations include the prep-

aration and filing of necessary
documents, correspondence with and
communications to the Internal
Revenue Service, and the represen-
tation of a client at conferences,

hearings, and meetings."

* 26 CFR Sec 601.502 (b) (1)

Conference and Practice Require-
ments. This is also published as
IRS Publication 216 and is avail-
able to the public on request.

"(b) Requirements to be met by tax-
payer's representative in order to
be recognized - (1) Explanation of
recognition to practice, Except
as otherwise provided in this scc-
tion, no person may appear in a
representative capacity on behalf
of any taxpayer or of a transferee
or fiduciary unless such person
presents satisfactory identifica-
tion and is recognized to practice
before the Internal Revenue Ser-
vice. A person will be recogni-
Zzed to practice if he or she
meets the requirements set forth
4in Treasury Department Circular
230, as amended (31 CFR Part 10)
(hereinafter referred to in this
subpart as Circular 230), . . .

n

Other Documents

* Mission of the Service

(See Exhibdit 1)

Statement of Principles of
Internal Revenue Tax Admin-
istration

(See Exhibic 2)

Again, same as above

Again, same as above

Again, same as above

hgain, same as above

/
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Question 2
Page 3

Relevant Docuzent Inconsistency

Publication 556 Exanmination of
Returns, Appeal Rights, and
Claims for Refund.

(We note that the Internal
Revenue Service included this
publication in their testimony
on April 21, 1987.)

Pg 1, 2nd colurn, If Your Return
Is Fxanined

"Whatever rethod of examination is
used, you 1y act on your own
behalf or you ray h one
represent you or a any you. 1f

you filed a joint recturn, either

you or your spouse, or both, ray

peet with us. An attorney, a

certified public accountant, a per-

son enrolled to practice before

the Internal Revenue Service, or

the person who prepared the return Again, sare as abtove.

1ay represent or accompany you."

Publication 5, Appeal Rights and
Preparation of Protests for
Unagreed Cases,

(We note that the Internal
Revenue Service included this
publication in their testimony
on April 21, 1987.)

Pg 1, 3rd column, Representation

""You may represent yourself before

Appeals, or you may be represented

by an attorney, certified public

accountant, or an individual

enrolled to practice before the Again, same as above
Internal Revenue Service."
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Question 2
Page 4

Relevant Document
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Inconsistency

Publication 586A, The Collection
Process (Income Tax Accounts)
(We note that the Internal
Revenue Service included this
publication in theifr testimony
on April 21, 1987.)

Page 6, Taxpayer Rights

"Representation. You may represent
yourself or you may be represented
by an at(orn‘y, certificd public
accountant, or an individual enroll-
ed to practice before the Internal
Revenue Service.

Publication 594, The Collection
Process (Employment Tax Accounts)
(We note that the Internal
Revenue Service included this
publication in their testimony
on April 21, 1987.)

Page 7, Taxpayer Rights

"Representation. You may represent
yourself or you may bec represented
by an attorney, certified public
accountant, or an individual enroll-
ed to practice before the Internal
Revenue Service.

Internal Revenue Manual (IRM)

IRM 4055.21 (Z) and (4)

(Concerns Recognition Requirements
of representatives.) (Stated at
Exhibit S5 and 6)

"(2) If taxpayers representative
is recognized in accordance with
26 CFR 601.502(b), he/she should
be sccorded all due rights and
privileges in the representa:lon
of his/her client. . . .

Again, same as above

Again, same as above

We fully agree with this statement. This
statement seems to fully endorse what the
law, the regulations, and the Internal
Revenue Service's own publications are
saying.
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Question 2
Paze 5

Relevant Document Inconsistency

(continued)

"(4) A qualified representative's This seers to be specific enough, and
rights and privileges include the is consistent with th2 statutory intent
right to be present whenever his/her and the regulations, and the various
client is interviewed, interrogated, publications issued thereunder. It

or requested to furnish informatien is also consistent with IRM 4055.21 (2)
to the Service. This right should above.

be respected by Service personnel

at all tires., In rost fnstonrces This JIRM provision will now be in con-
this vill rean that arrangerents flict with the newly issucd IRM 4231.230
for the direct exa:inction or and 4252,

investigation of the tarpayer are
conducted through his/her represen-
tative. A representative may, of
course, waive this right as {s
frequently dene during the eivil
exaninaticn of a client's books

and records. However, such a waiver
is not to be presuned but must be
specific in each case., If orally
given by the representative, it
should be clearly noted in the

case file,

IRM 4231.,230
(Concerns Initial Interviews)
(Sce Exhibit 3)

"(4) Renmerber, the taxpayer is be- We feel that this statement needs clari-
ing examined and not just the return. fication. The taxpayer's Federal tax

n affairs are being examined. Since this
statement implies that a full civil
investigation of the client's tax affairs
are under way, it enhances the importance
of full representatiocn at this level.

.. e

*(6) On these examinations, if a Now we are removing the right of the

joint return was filed, the spouse(s) client to be fully represented at the

vho conducted the business, incurred inftial interview and have relegated

the expenses, or maintained the ﬁhe reprﬁsentative to thke status of a
books and records, should be regues- witness" by the Internal Revenue Service's
ted to be present_and participate a own definition. See the Chart Exhibit

the initial interview. An authorizea 4050-1 at Exhibit 6.

representative may be present and
participate at the interview, but
the taxpayer i{s expected to answer
questions the examiner specifically Additionallv, it is in conflict with
indicaces.” itself at (8) second sentence. (See below.)

This provision is now in conflict with
other IRM provisions as stated above.

BEST AVAILABLE COPY
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Page 6

Relevant Docuzent

212

Irconsistency

IRM 4231.230
(continued)

"(8) Section 7602 of the Internal
Revenue Code authorizes examiners
to require taxpayer presence at the
interview., However, exaniners
should be cautioned not to by-pass
authorized representatives unless
permission i{s granted."

* IRM 4252
(concerning Examination Techniques)
(See Exhibit &)

"(3)(b) Direct contact with the tax-
payer is also needed on some other
types of examinations. The tax-
payer(s) should be present at the
initial interview, even if an
authorized representative is present.
Proper development of some examinations
necessitiates questioning the taxpayer
who has personal knowledge of relevant
facts. If it is not possible for the
taxpayer to be present at the inter-
view, a telephone contact should be
made to solicit this information.

"

""(5)(a) In connection with some office
interview examinations, 1t may be
advantagenus or useful o make a
*visual inspection® of a taxpayer's

The first sentence concerning Section
7602 is a strained interpretation of
the Internal Revenue Code. Section
7602 authorizes examiners to issue a
sumnons. According te the Statutory
intent of Section 7602, the Regulatory
intent, and to the IRM procedural
guidance it appears that the summons
pewer s to be used when it is deered
necessary and other methods have not
proven satisfactory. Accordiagly, we
feel that this is a misinterpretation
of the Code.

The second sentence, which we feel is
correct, makes its application incon-
sistent with (6) above, and (8) first
sentence.

Implementation of this technique, which
the IRS 1s doing, would seem to be in
conflict with the law, the regulations,
and their own publications.

Since this technique is fndicative of a
rull civil investigation of the taxpayer,
it more fully documents the need for

full taxpayer representation at the

place of business or personal residence.ynieqa) tnterview.

Such an inspection will give a tax
auditor some indication of the size and
nature of the business based on
location, approximate investment in

(continued)
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Questicn 2
Page 7

Felevant Doci—ent

~

(IRM 4252 (5)(a) ccntinued

the business, likely volure of (sea ccrmont atove)
business activity, etc., and there-

by provide a bacis fcr injuiries

when the taxpayer aprears for an

office interview exa~inaticn.

R Wether or not

(5) In naking visval dn

tax euditers shoueld be ca of 2 tosoayers

1ot to nfringce (;on the i riytre xoocair

ond privocy of tesyeiss Aleg, ifierait ¢ .

plotosrent e of the toxpaner s [T B Pove given cpprovad

[ I RO INTRINN to what torders oon boed a survellance

place ¢f lu-ie
should not be tod

tedhadnue.

I have porsocaliy expericnced thic desrepard for taxpavers' riphts, a-
employed by the IRS in Ceorgia on rore than one occasion, Mireover, 1 have
had colleagues from Ceorpia and acroes the nation tell ne that thes have

also experienced this disrepard for taxpayers' rights by the ITRS,  Just
recently, 1 received a Jetter from a colleapue in the nid-we-t where the
taxpaver's representative was not only ignored, but the IRS exa=iner rade a
perronal inupection of the taxpayor's residence by actively poing through

the house, inclading belroors o Tl audit was closed witheout incident but the
purpose of the intrusien vocapes both rveelf and nv celleagne.
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Question 3

As a forver rember of the IRS Commissioner's Advisory Group, you have great
insight as to how policy is rade within the IRS. How are changes in the
manual made and what reguirecent {s existr for pudblic comment on proposed
changes”?

Response

You have touched on a very important question. 7The Internal Revenue Manual
sets out the policies, procedures, instructions and guidelines relating to
operations of the Internal Revenue Service and what the 1RS expects its
employees to follow. The IR is classified as an "internal” docurent. As
such, the public is not accorded an opportunity to ccmment on {ts content.

To the extent that the IxM (or the "internsl” manual of any agency for that
ratter) concerns itself with strictly internal adrinistrative ratters, |
den't know that the public weould necescarily have a need or a right tao
corment on its pruvisions. However, to the extent that an agency's "internal
ranual’ affects the public, perha;s the public should have a right to coivent
since ite application, and the interpretation of the law, directly irpacts
upon the public.

Although the Internal Revenue Manual s ncw available to the public, such was
not always the case. 1In fact, ft caze about as a result of passage of the
Freedo~ of Information Act ip 1966. Even after passage of the Act, it wes

not unthl well into the 1970's. as a result of judicial decisions, that release
of this documert was made. Although the IRl is available commercially frcu
Commerce Clearing House, if you want to obtain the decument from the IRS it is
still classified as a Freedom of Information Pocument. That is, you must ¢o
through some very special “"red tape” in order to obtain it from the INS.

In summary, Congressional action is needed in orcer for the public to gain
access to a docunent that affects their lives, Prior to the release of the IRM
to the public, the taxpayer was in a "catch 22" situation. If he asked what
was the authority of a certain IRS employee to invoke 3 certain tax procedure,
the tavpayer was informed that it was set-fortn in the Internal Revenue Manual.
If he asked to see the manual he was informed that the Manual was not available

to the public.
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Mission of the Service

The purpose of the daterragl Revenue Senvie o t7
Coilect the pruper arrsunt of tan fese” uee gt tte
least cost tathe prut i a1d 0@ mgnner that wat
rants the highest gegree of putoo c hidene 0
our inteprity ettuienty and tarrecs To a Pbise
that purpuse we wil’

--Encourage and a. hieve the tughest possible de
gree of voluntary congihance n accordance with
the tas lan and regulationy
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FAHIEIL 1

Advise the ot et the

respons.t htres

rights  ang

Deterr one the extert of comptane and the
causes ot noa, o nlhignge

Du ar things neede 3 Lr the proper adn inistea
tion and entorcement ot the tax ldws

Contuiually sedrch tor and implement new
more efticient and eftective ways ot accom
plostiing vur Missien
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Statement of Principles
of Internal Revenue
Tax Administration

The tunction of the Internal Revenue Service 1s 1o
administer the Internal Revenue Code Tax policy
tor 1315118 revenue 13 determined by Congress

With this in mind, 1t 15 the duty of (he Service to
carty oul that policy by cotrectly applying the laws
enacted by Congress. to determine the reasonable
meaning of various Code provisions in light of the
Congressonal putpose 1n enacting them, and to
perform this work 1n 3 1air and impartial manner,
with neither a government nor 3 taxpayer point of
view

Al the heast of administration 1s interpretation of
the Code It 1s the responsibitity of each person in
the Service, charged with the duty of interpreting
the law, to try to ind the true meaning of the stat-
utary provision and not to adopt a strained con-
struction in the betief that he or she 1s “protecling
the revenue " The revenue 1S properly prolected
only when we ascertain and apply the true mean-
ing of the statute

216

EXHIBIT 2

The Service also has the 1esponsibility of applying
and administering the law in a reasonable, pracli-
cal manner Issues should only be raised by exam-
1ning officers when they have ment, never arbitra-
ity or tor trading purposes At the same time, the
examining otficer should never hesitate to raise a
mertonous 1ssue 1t s also important that care dbe
exercised not to raise an 1ssue or to ask a courl to
adopt a position inconsisient with an established
Service position.

Administration should be both reasonabdle and vig-
orous it should be conducted with as Iittie delsy
s possible and with great courtesy and consider-
ateness It should never lry to overieach, and
should be reasonable within the bounds of law
and sound administration. It should, however, be
vIgorous in requiring compliance with law and it
should be relentless 1n its attack on unreal tax de-
vices and fraud
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Part IV - Audit

EXHIBIT 3

196 1-87

(7) There are diterences between net in-
come {or general accounting purposes and tax-
able income for Federal income tax purposes
However, such diferences become insigrifi-
cant when compared with the vast number of
transactions which are treated :dentically for
both purposes. It should not be forgotten that
the determination of taxable income and the
rasuitant tax habiity 18 contingent upon the net
income determined for general accounting

pUrposes.

230 (11-2-09) a2
Initial Interview

(1) The imtial interview is the most important
part of the examination process. The lirst fow
minutes should be spent making the taxpayer
comfortable and explaining the examination
process and appeal nghts. This would alsobe a
good time 10 ask the taxpayer it he/she has any
questions.

(2) Sufficient information shculd be devel-
oped (0 reach inlormed judgments as to:

{a) hnancal history and standard of living;

(b} the nature of employment to determine
relationship with other entities and the exis-
tance of expense allowances, etc.; this could
inciude the exchange of merchandise or serv-
ices (bartenng);

(e} any money or property received which
was determined to be tax exempt and/or non-
taxabie income; and

(d) the potential for moonlighting incoms.

(3) If warranted by issues on the return or
1e8ponses Lo previous questions, the following
nformation should be developed.

{a) the real and personal property owned,
including bank accounts, stocks and bonds,
real estate, automobiles, elc., in this country
and abroad.

{b) any purchases, sales, transfers, contn-
butions or exchanges of personat assets dunng
the penod; and

(c) the correctness of exemptions and de-
pendents claimed,

(4) Rermamboer, the taxpayer 1s boing exam-
ined and not just tha return. Therelore, develop
ali information to the fuilesl extent possible. It
the appearancwo ol the roturn and response o
tnitial Qquestions lead the examinor 10 beleve
that indirect methods to determine income May
bea necessary, the factors in Chapter 500 should
also be covered at this ime.

(S) !n Office Examination, the taxpayeor's
presence may be necessary at the initial inter-
view, aven if an authonized representative s
present Some examinalions require informa-
tion only the taxpayer would have These in-
clude the examination ol returns with'

{(a) expaonses 1n oxcess of reported
incomao;

(b) grossrecapls classifiod on a Schedule
CorF.

(¢) indications of possible additional in-
come, and

(d) w»ndications of fraud.

(6) On those examinations, it a joint raturn
was hled, the spouse(s) who conducted the
businass, incurred tho oxpenses, or maintamned
the books and racords, should be requested to
appear at the nital interview. An authonzed
representativo may be presont and participale
at tho interview, but the taxpayer s expected to
answer questions tho examuner specihcally
indicates.

{7) I arepresentativo is present al the nitial
interview and 1t 1s not possible for the taxpayer
to appear, the interviaw should include a telo-
phono call to the taxpayer o secure his/het
personal knowledge applcabin to the roturn

(8) Section 7602 of the Internal Revenue
Code authornizes examiners 10 requir@ taxpayer
presence al the interview. However, examiners
should be cautioned not to by-pass authonzed
representatives unless permission s granted.

[The next page is 7239-23.|

229 MT 4231-66

Commerce Clearing llouse, Inc.
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EXHIBIT 5
Page 1 of 2 Pages
96 8-83 General 10357

course, more than offset the processing costs
to warrant issuing such a letter.

{e) Previous ineligibility determinations
may be revoked or withdrawn at any me by the
issuing district based upon newly discovered
evidence of upon an understanding that the
conduct complained of will be disconunued.
The Assistant Commissioner {(Examination),
and other offices concerned should be prompt.
ly noufied.

(N The provisionin Rev. Proc. 81-38 spect-
tying that requests for reinstatement may be
filed alter one year following the notice of final
determination is not intended 10 limit the period
in which a District Director may acl in appropn-
ate cvcumstances. its only purpose is to curtail
earty nuisance type requests from preparers.

{9) Copies of tinal ineligibility determina-
tion letters invohving return preparers who may
be appeanng lor lvmited practice in contiguous
distncts should be submitted to the Assistant
Regionat Commissionor (Examination) with a
statement regarding the known scope of the
preparer's practice. The regional otice will then
advise other districts and regions, as
appropnale.

(h) A district's inaligibiity determinations
are binding upon sll Service personnel who
have nobice thereo!. Thisis handied on a district
basis 8ince Most return preparers practice lo-
cally. A nationwide list of ineligible return pre-
parers would be iong and cumbersome and
subject 10 rapid and frequent changes.

(i) Eachlocallicensee, or franchise holder,
of an areawide of nationwide organization that
adveruses ecensively for tax return prepara.
tion work shoutd be considered separately with
respect (0 violabons. Some of these organiza-
tions do not want 8 licensee, or his/her empioy-
003, 10 3ppear 88 an advocate for the taxpayer
client; rather they want him/her 10 appeer only
48 8 witness 10 explain the books, records and
returns 10 the examiner under Rev. Proc. 68-29.
In such cases, it is not necessary t0 declare
licensees ineligibie for limuted practice if they do
not seek to be an advocate.

() Each District Director will maintain an
up-to-date list of unenvolied persons ineligble
{0 represent taxpayers in his/her district. Thus
should include final ineligisity determunation
letters issued locally, those of contiguous Jis-
fricts, and special Nstruchons issued regarding
cases pending. Examiners should be cautioned
that as long 83 an unenvolled preparer's name

4053.3 MT 4000-209

Internal Revenue Manual - Audit

-

appears on the list of wnehgibles, he/she is not
permitted to appear before them as an advo-
cate, with of mithoult the taxpayer, bulonly as a
wilnessy for tho taxpayer undur Rav Proc.
68-29.

(k) A copy of each linal deterrnination of
ineligibility 1ssued by the Distnct Director wilt be
lorwarded to the Assistant Commissioner (Ex-
amxnation), (OP.EX.E S), 1111 Constitution Ave-
nue NW, Washington, DC 20224, together with
copres of tho notice of proposed determination
olinehgibihity, the unenrolied preparer’s reply, if
one is liled, and any other related papers or
documents, asrequired in section 10 02 of Rev.
Proc. 81-38.

() Unenrolied preparers determined ineli-
gible by the Distnct Orector may appeal to the
Assistant Commissioner (Examination),
(OP:EX E:S), 1111 Consutution Avenue, NW,
Washingtlon, OC 20224. Detlerminations and
special ordersissued by the Assistant Commus-
sioner (Examination), as a result of such ap-
peals are final. The Distnct Oirector has junsaic.
tion to considor subsequent requesls for
reinstatement.

4054 (7.20-93)
Special Enrollment Examination

Responability for the Enroliment and Prac-
tice Program has been translerred 10 the Assist.
ant Commissioner (Human Resourcas), Office
of Dwector of Practice. Instructions for adminis-
tering the Special Enroliment Examination are
in IRM 1{10)20.

4085 (6-9-70)
Recognition Guidelines

4055.1 (e0-70) *
Introduction

These guidelines are to assist Service per-
sonnel in applying nsles and regulations that
must be observed in deating with persons ap-
pearing for others in tax matters. (See IRM
4051.) They ase not all inclusive, nor a substitute
for reference 10 spplcadle ruies and regula.
bons; rather they are genaral pnncples and
interprelations made regarding questions that
have arisen. The chart of Recognton and Au-
thorization Requirements (or Persons Appear-
ing Before the Service, Exhibit 4050-1, is a
ready ralerence of genoral recogmition rules
and requirements.
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EXHIBIT 5
Page 2 of 2 Pages
96 8-83

4055.2 56 -5
Recognition Requirements

4055.21 s.13.400 0
General

{1) Wren deaing with 3 person other than
tha taxpayer, the examiner has two things to
bearin mind that Service personnel are prohib-
ted (1IRC 7210) rem disclosing tax inlcrmation
ot a confidentiat nature 10 unauthornead per.
sons, and that practco betore the Servco s
restricled to properly qualhied porsons ur der
prowvisions of Cucutar No 230

(2) INtaxpayer srepresentative s recogrized
in accordance with the prowisions ot 26 CFR
601 502(b), he/she should be accorded all due
nghts and puwilegas in the representation of
his/her chiant Sce aiso IRM 4055 5, Quatica-
tion for Pracuce

(3) 26 CFR 601 502(c) sets forth tho requre-
ments of a power ol attorney or a tax .ntorma.
tton authonzation Form 2848. Power of Altor-
ney and Declaration ol Representalive, ¢fr a
simitar paivately des gred formis required whan
a iaxpayer wants his/her representative (o
have the authority to perform any and all acts
that the taxpayer can perform, excluding the
power to receive relundg checks and thas power
to sign the returns When a laxpayer wants his/
her representative 1o have authority only o re-
cewve confidental information and 1o make writ-
ten or oral presentations of fact or argument on
the taxpayer’s behalt, the taxpayet should use
Form 2848-0D, Tax Information Authonzat:on
and Declaration ol Representative, or a similar
privately designed torm.

(4) A qualihed representative’s nghts and
pnvileges include the right to be present when-
ever his/her client s interviewed, interrogated,
or requested to furrmish information to the Serv-
ice. This right should be respected by Service
personnel at all himes. In most instances, this
will mean that arrangements for the direct ox-
anunation of investigation of the taxpayot are
conducled through his/her represertative. A
representative may, of course, wave this nght
as 's frequently done during the ¢l examina-
ton of a client's books and records. However,
such a waiver s not 1o be prosumed but mustbe
specilic in each case. If orally gwven by the
representative, it should be clearly noted in the
case file.

4055.22 4.0 vy -
By-Pass of Taxpayer's
Representative

(%) When a recograled fegresentative has
unreasonadbly ceidyea or hintered uh cxamina-
tion by faiing to turmish afte repeated re-
queasts, nonprevileged dicmaton thy exanun.
ermay reporith. situatron, through channels, to
his/Zherdvision ot argeequest prrmiss onto
contact the taxpayer dtetly 1or suchaintforma
tion TheChie! Examiraticn Division. or District
Cirectorinstrearntined distnctwili carMully con-
sidering situdton and rrake adetarmmnation as
to whether such permi,sion should bu granted
It such permicsion s grantad, the case file vl
be documented with suthizent 1acts to show
how the examinalon or investigation was being
delayed or hundered and wietten notice ol such
permission, brielly stating the reasons why it
was granted. wiltte giver to th2 representalive
and the taxpayor The wnlten notce will be
provided by tha chiel grantng tho permisson to
by-pass the representative

(2) Permission 1o by-pass the representative
and to contactthe taxpayer dirClly as provided
in (1) abovae does not constitute susprnson or
disbarment of the practiicrer, and he/she may
conlinue to represent hus’her chant of he/she
makes an appearance Further, he/she witl be
aflorded the courtesy o! being advised reqard-
Ing the time and place ¢t luture appointments
with the taxpayer.

(3) The unreasonable delay or hindrance of
an examinahon orinvestigation by arecognized
representative which results in permission be-
ing granted to by-pass the rapresaentative under
(1) above, may aiso be referred to the Director
ol Practice for possible disciplinary proceed-
ings under soction 10 23 of Cucular No 230
the District Director deems it advisable. The two
separate provisions in the regulation, although
similar, are not intended o be either mulually
inclusive or exclusive The provisionin the Con-
ference and Practice Requirements is intended
only to enable the Service to expedite a particu-
lar examination or investigation. The provision
in Circular No. 230 i1s interided As a duty or
restriction ralating o practice before the Serv.
ice; and violations by attorneys, certiied public
accountants and enrolied agents are subject to
discipknary action See IRM 4053 for reporting
of conducl or practice violations by
practiioners.

MT 4000-209 4055.22
Commerce Clearing House, Inc.
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Recognition sad Authorization Requirements for Persons Appearing Before The Service
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Senator PrYor. I have a question for Mr. Wade. In fact, I have
several questions for Mr. Wade; but 1 do believe because of the
%ivmg situation, that I will submit most of these questions, Mr.

ade.

But I have one question I think I would like to ask. You have
been with the IRS. You have written books about the IRS. You
have advised taxpayers on dealing with the IRS. So, here we have a
17 section piece of legislation on the Taxpayers’ Bill of Rights. Do
you believe the Internal Revenue Service will endorse the Taxpay-
ers’ Bill of Rights and help us pass it?

Mr. WapE. I am not so sure. I was working on this in 1983 and
1984 under Senator Grassley’s bill, and they came out violently op-
posed to a number of provisions. There are probably some provi-
sions in the bill that they are going to oppose and probably could
be dropped; but there are several provisions in the bill which I
think are very important—extremely important—to taxpayers’
rights, and I think that it would be a mistake if they tried to
oppose them.

enator PrYOR. I think really that the Internal Revenue Service
has an opportunity with a piece of legislation like this; and I am
not saying that this legislation is perfect, or that all 17 sections
should be passed in one block.

We are going to try that. I am realistic enough to believe that
the perception of the Internal Revenue Service is so maimed and
scarred and whatever you might say—that the reputation is so
bad—that this might be a way that they might be able to help
make people believe that they are for the equal distribution of jus-
tice and certainly the protection of the taxpayer.

Mr. WabDE. Exactly. If they were smart, they would jump on it as
an opportunity to help improve their image. The last Commissioner
was concerned about the mission statement; so his great contribu-
tion was rewriting the mission statement.

I think that one of the major problems is that people in the na-
tional office just don’t have any idea of the things that go on in the
field. And sometimes I worder if they really care. Even in the na-
tional office, I never saw much concern about the way things were
done in the field.

They teel that if the}); put a policy statement out and if there is a
regulation and a prohibition against certain activity, then that
should be sufficient. The only thing is that there is no way to moni-
tor that. There is no way that the national office is monitoring how
well the field is implementing their policies.

For example, Mr. Smith talked about the no-equity seizures, and
that came about because the Administrative Conference Report in
1976 had jumped on the IRS about that. So, they prohibited that;
but yet, there were a number of group managers all over the coun-
try who were telling revenue officers to do it anyway. It is surpris-
ing that somebody would be dumb enough to put it in writing be-
cause most of these things are handed down verbally. And there
are a lot of verbal instructions that are passed down from higher
management officials down to lower management officials, and
even revenue officers if they try to document it.

To give you an appropriate example, one of the revenue officers
at Bailey’s Crossroads was given instructions by the branch chief to

74-603 0 - 87 - 8
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make a no equity seizure. So, he wrote it in his history sheet, that
he was directed by the branch chief to make this no equity seizure;
and he was reprimanded for making an unauthorized history nota-
tion in his history sheet. So, you can’t win.

And there is a mindset, like Senator Grassley talked about, a cer-
tain mindset in terms of seizures. And it is almost like football,
where winning points is the way to win; and meking seizures is the
way to win in the IRS and it is just real foolhardy. And this seems
to be the only way they can measure effectiveness and perform-
ance. And I truly believe that there are other ways, but nobody
seems to want to take the time to look into these other ways.

Senator Pryor. Thank you, Mr. Wade. Once again, I will submit
some additional questions that we would like on the record, and
you will be getting those very soon.

We are very indebted to you.

Senator Pryor. Mr. McCarthy, I would like to make this request
of Iyou. I really don’t think I have a question, but I have a request,
if I might; and that is if you could help us find some specific situa-
tions and instances—say in the last three to four years—that relate
to seizures in small businesses.

We know they are out there, and we are trying to find some of
those; and we are trying to gear our legislation in the seizure area
in the Taxpayers 'Bill of Rights to try to prevent some of that from
happening in the future. Once again, we all want people to pay
their taxes; we are not against that. We know that is the price that
we must pay to live in this society; but we do think that there have
been some cases of levies, seizures, etcetera, especially against
small businesses; and we would like those put on the record.

Mr. McCARTHY. Just ask how many you want, sir, and we will be
happy to provide them.

nator PRYoR. Thank you very much.

Senator PRYor. And Mr. Parker, once again, we thank you also
for appearing; and I am going to ask Senator Reid if he has any
final questions.

Senator REip. Mr. Chairman, this is a great day for me. This is
the first time the Chamber of Commerce and I have been on the
same side. (Laughter)

Senator Pryor. You know, I have a feeling, Senator Reid, that
this is one of those issues where even the U.S. Chamber of Com-
merce and the AFI-CIO might see eye to eye.

Senator REeip. Seriously, Mr. McCarthy, your testimony was ex-
cellent. You certainly project the experience and knowledge that
gou have, and you approached it in a very fine waﬁ. I was educated

y your testimony, and I appreciate that very much.

Mr. Wade, I have some questions I am going to submit in writing
to you and Mr. McCarthy. Mr. Wade, I also appreciate very much
your testimony. Your testimony, on top of that of Mr. Smith, indi-
cates to me that the people who are complaining about some of the
actions of the IRS aren’t people who don’t know what they are
doing, people who have no experience in business or in life in gen-
eral and cert,ainl{ experience in the tax area. The two of you to-
gether have a lot of experience. If you put that with Mr.
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McCarthy's and Mr. Parker’s, then we are talking about scores of
years of experience dealing with the tax laws of this country. And I
compliment and applaud you for the testimony that you gave here
today. Mr. Parker, you and the National Society of Public Account-
ants are to be congratulated for taking your time. I know you do
not live here; you are from Georgia, coming all this way to testify. I
appreciate it very much.

Mr. Chairman, I have questions to submit to all of these wit-
nesses; but again, I have to take this minute to tell you what a
great job the staff has done, putting together these witnesses. As
you can see from the bundle of papers that I have gathered in just
a few months on this issue, it is difficult to find and narrow down
the scope of how this hearing would take place. And the staff did
an outstanding job and I again—for about the fifth time—must tell
you how much I appreciate your holding this hearing.

I couldn’t even get one in the House; so this is great that you
held this hearing. Thank you very much.

Senator PRYOR. Senator Reid, your staff is doing an exemplary
job, and I think there is another aspect to the staff work that we
have had on this legislation. This was not just a Democratic staff
or a Republican staff; this was a staff that represented a cross sec-
tion of Senators and Congressmen, across party lines, party philoso-
phies, and it is an absolutely great and bipartisan effort, in trying
to come to grips with the serious problem that I think one of our
witnesses stated has become sort of a cancer in our system, and we
are trying to operate on that cancer right now. We are trying to
correct it before it gets worse.

Once again, as I stated in my opening statement, this is not a
hearing to “bash” the Internal Revenue Service. There have been
some strong accusations here. Most of the employees of the Inter-
nal Revenue Service are fine people, are fine members of our re-
spective communities; but we do think something is happening to
the Internal Revenue Service we don’t like and we don’t know why
it is happening.

And we want to correct it, as I said before, before this situation
becomes worse and before it completely erodes the public confi-
dence of our tax system.

So, with that said, and once again with gratitude and thanks to
the witnesses, who today have come from a long way across this
country to testify, we will now be looking forward to our April 21st
hearing, Senator Reid, when the Internal Revenue Service comes
before us and states its position, and maybe how it might feel about
the Taxpayers' Bill of Rights, and answer some of the allegations
that have been raised this morning in what we consider a very con-
structive hearing.

With that, the committee is adjourned, and we are very, very
grateful.

[Whereupon, at 11:42 a.m., the hearing was concluded.]
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PR- #H-41
PRESS RELEASE
FOR IMMEDIATE RELEASE UNITED STATES SENATE
APRIL 14, 1987 COMMITTEE ON FINANCE

SD-205 Dirksen Senate Bldg.
Washington, D.C. 20510

FINANCE SUBCOMMITTEE ON IRS OVERSIGHT ANNOUNCES DATE OF
SECOND HEARING ON TAXPAYERS' BILL OF RIGHTS

Washington, D.C. -- Senator David Pryor (D. Arkansas), Chairman of the
Finance Subcommittee on Private Retirement Plans and Oversight of the
Internal Revenue Service, announced today that the second of two hearings:
on a proposed Taxpayer's Bill of Rights, at which only representatives of
the Internal Revenue Service will testify, will take place on Tuesday, April
21, 1987, beginning at 10.00 a.m.
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Senator PrYor. The committee will come to order at this time.
We are very pleased to have joiningeus this morning the Chairman
of the Senate Finance Committee, Senator Lloyd Bentsen of Texas.
Senator Bentsen, we are very honored that you would attend this
subcommittee this morning.

We have also asked our friend, Senator Grassley of Iowa, a
former member of this committee, who is also one of the original
co-sponsors of the Taxpayers’ Bill of Rights, to join us at this morn-
ing's hearing.

r. Commissioner, we would like to thank you, sir, for coming
here to discuss the Taxpayers’ Bill of Rights. On April 10, we held
our first hearing on the Taxpayers’ Bill of Rights. At that time, we
had, I believe, four co-sponsors; today, we have, I believe, about 14
co-&ponsors in the Senate. They come from both sides of the aisle.

y guess is that the IRS is not here to necessarily endorse the
Taxpayers’ Bill of Rights, but I do hope that you have come here to
discuss, as we have in good faith—the Congress and the IRS—and
what we can do together to safeguard the taxpayers’ rights.

During the April 10 hearing, we heard from various taxpayers,
retired IRS employees, and representatives of associations who
support this legislation. I understand that, because of taxpayer pri-
vacy laws, you are unable to discuss the specifics of any one case.
We understand this.

Hopefully, though, you will be able to respond to some of the
general allegations raised at the April 10th hearinf.

Let me begin by saying that the majority of IRS employees, I
think, do a fine job under very difficult circumstances. I truly be-
lieve this. No one loves the tax collector, especially when he calls
to say that you owe more taxes. I believe that a majority of the
time IRS employees perform their jobs with the highest degree of
professionalism.

Unfortunately, the present rules governing auditing and collec-
tion procedures allow, and sometimes encourage, individuals to act
outside the Constitutional protections afforded to all American citi-
zens. As you know, Mr. Commissioner, on April 10th this subcom-
mittee heard testimony concerning instances when the IRS over-
stepped the bounds of both the IRS internal rules and, I would
hazard to say, the United States Constitution.

Granted, it is hard to draw conclusions based merely on the testi-
mony of a few witnesses. However, since the April 10th hearing, I
have received hundreds of letters from all 50 States and telephone
calls from around the country, many with stories of IRS abuse and
mismanagement.

In fact, in our office we are still opening letters. We do not have
all of those letters opened. Here is one box, and here are some 400
letters that we received only last week from taxpayers across
America, citing abusive action by the Internal Revenue Service.
Now, I must sa{ that a lot of these letters might be from taxpayers
who just don’t like to pay taxes; and we know that there are some
like that. However, I think in most instances, in reading some of
these letters yesterday afternoon and last evening, I came to a con-
clusion that most of the taxpayers of our country are willing to pay
taxes, and that th.ey are objecting to the many instances of abusive
tactics of IRS empioyees.
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We also heard at that particular hearing, Mr. Commissioner,
from former IRS employees about the unofficial seizure quota
system within some regional offices of the IRS; and this has cre-
ated, 1 fear, a bounty hunter mentality that seems to go beyond
mere concern for collecting revenues for the Treasury.

It becomes a game to see which offices can make the most sei-
zures or collect the most money. The prize is promotion. I do not
have to say that if these allegations are true, the IRS can expect a
very, very strong reaction from Congress. 4

I am also disturbed by the claims that although the national
office may set guidelines on audit and collection procedures, region-
al offices ignore oftentimes those guidelines. This is a ‘“fiefdom”
type of mentality and management system that is intolerable and
should be dealt with summarily.

Mr. Commissioner, the question before us today is: What can we
do in the Congress to protect the rights of our citizens without
handicapping the tax collection system? The citizens of this coun-
try are completely at the mercy of the Internal Revenue Service
and must rely on it to collect taxes fairly and without malice.

If we find that under the existing procedures it is impossible to
preserve the basic due process rights of taxpayers, then Congress is
obliged and is mandated and challenged to make necessary re-
forms. We believe that the Taxpayers’ Bill of Rights is a step in
that right direction.

Mr. Commissioner, at this time, we will hear from the distin-
guished Chairman of the Finance Committee, Senator Bentsen.

Senator BENTSEN. Thank you very much, Mr. Chairman. Let me
congratulate you on holding these hearings because what you are
seeing too often is an adversarial relationship between the taxpay-
er and the IRS. In turn, you are looking at Government employees
with a great deal of power in their hands, and sometimes that
power is abused.

I must say for the Commissioner that I have been impressed with
his early start on this. I looked at the situation we had on the W-4
Form, and he immediately reacted and did what he could to try to
straighten out that form and make it more intelligible. We have a
situation on taxes with the great complexity that is involved; and
try as you may in legislation, you end up with some gray areas and
the interpretation of that. Then, you have a situation that too often
sets up a conflict.

So, what we are doing here and what you are doing is letting the
taxpayers have a chance to sound off and tell what has happened
to them on a personal basis, relating it to the members of the Con-
gress. That is one of the great things about a democracy: When an
individual citizen finds himself treated as a number, as someone
who doesn’t have a personal relationship with the person who is
doing the examining and determining the amount to charge in tax
that is to result, the Congress reacts to it and lets them relate.

And in turn, we call up the person in charge of that agzncy, as
they have here—in the person of Commissioner Gibbs. So, 1 am
hopeful that you are going to see some of these rough spots
smoothed over and that we are going to find an more effective job
and a better personal relationship.
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As you have stated, the vast majority of these IRS employees do
a good job and an effective job; but I know that, at about tax time,
when everybody is working long hours, the frustrations are there
on both sides of that equation. Then, we get some situations that
result in things that are really a discredit to the United States
Government.

So, I thank you for holding these hearings, and I wish you well;
and I am delighted to see the distinguished Commissioner here who
is a native of my State and a friend and I know is doing what he
can to try to straighten that situation out.

Senator Pryor. Thank you, Mr. Chairman. Senator Grassley.

Senator GrassLEY. Mr. Commissioner, those of us on this panel
from the grass roots are here to help you. We are here to help you
because we have listened to these complaints out there at the grass
roots. As recently as this week, touring our own States, we have
heard some of these very complaints. I suppose they were some-
what instituted by the hearing we had and by the television com-
ments on the last hearing; but we feel that this legislation gives
you the tools to overcome some problems that are there, problems
that we are sure you know about, problems that are probably very
difficult for a new person like you coming in, dealing with an en-
trenched bureaucracy.

But this entrenched bureaucracy is the problem, and the tools
contained in this bill will bring pressure from outside of that bu-
reaucracy to help us find solutions to those problems. We want to
work with you on this legislation. We don’t claim to have written a
perfect piece of legislation, but we do claim that we have found
documented evidence of ample wrong being committed and see a
need to change the public policy of this Government to give the
taxpayers a better shake in the process, but at the same time
bringing up the public awareness of what the problem is and also
bringing credibility to the system so that people in a more volun-
tary way will pay taxes with the end result that, not only is the
taxpayer going to be more satisfied, but the Treasury of the United
States is better off.

Senator PRYor. Thank you, Senator Grassley. We have also
asked Senator Harry Reid of Nevada, one of our original cospon-
sors of the Taxpayers’' Bill of Rights, to join us. Senator Reid.

Senator REiDp. Once again, Mr. Chairman, I congratulate you for
taking the leadership in this area. I know in the past how difficult
it has been to have hearings on bills like this, and I think the way
in which you have arranged the hearings, the testimony has been
very good. And I congratulate you on that.

I also think that these hearings are a great service to the taxpay-
er, for they lay the groundwork for future action on the bill. Mr.
Chairman, the nation’s taxpayers want this bill, as indicated by the
show of mail that we have all received since the hearing a week
ago last Friday.

Constituents and special interest groups didn’t ask us to intro-
duce this bill. Many bills and many pieces of legislation that we do
introduce, Mr. Commissioner, are as a result of people coming to us
from special interest groups; but that is not the case here. This bill
was originally introduced by myself—my aspect of it—in reaction
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to, I believe, a nationwide problem of alleged violations of taxpay-
ers’ rights by overzealous agents of the IRS.

And the testimony that was taken in a hearing a week ago last
Friday indicated that. Even the former IRS agent who testified in-
dicated that the vast, vast majority of the IRS agents are good, law-
abiding citizens; but their value system is out of kilter.

My visit to Nevada last week and the piles of mail in support of
the Taxpayers’ Bill of Rights awaiting me on my return to Wash-
ington yesterday only serve to strengthen my conviction that this
bill is needed to correct the real problems with IRS procedures
leading to real abuses of taxpayers’ rights. I, along with Chairman
Bentsen, am impressed with how you have acted since you have
taken over the job as Commissioner.

It appears to me that ﬁ'ou are competent and effective and hope-
fully willing to work with the Congress. As Chairman Bentsen indi-
cated, modification of the W-4 Form is one indication of your abili-
ty to react quickly to problems that taxpayers see. I also, of course,
point out the 501(cX3) regulation that you were willing to change,
and I think that is important.

I have read the testimony that you are going to give today. I am
a little concerned in that the testimony really doesn’t get to the
legislation specifically itself. I recognize that your job is to be a
cheerleader for those many tens of thousands of people that work
for the Internal Revenue Service and, in the testimony you have
laid out, you have done a good job of that.

However, the testimony indicates that you believe current proce-
dures are sufficient to safeguard the rights of taxR'zIayers, and thus
the bill is unnecessary. I would like you, however, Mr. Commission-
er, to think of this bill as not a way to ‘“bash” the IRS, but rather
think of this bill as a way to correct the actions of a small percent-
age of IRS agents who give the entire Service a bad reputation.

By working for passage of this bill, I believe you can help make
it effective and once and for all correct the problems that do exist.
As you know, the IRS has an image problem. I don’t think there is
any question about that. Part of this stems from the resentment
people feel, of course, every April 15th; and there isn't anything
that you or I can do to change that. But much of the poor image is
self inflicted.

For example, Mr. Chairman, in the Las Vegas District Office, if a
taxpayer wants to speak with an agent, he can only do it through

icking up a telephone from an intercom; he doesn’t see anyone.

e doesn'’t talk to anyone that he really knows exists. It is equally
impossible to contact an agent by phone. The only number listed in
the Las: Vegas phone book for the local office is for criminal inves-
tigations. Other questions are referred to a toll-free number; and as
the GAO recently indicated and demonstrated, this alternative will
give you a 25 percent wrong answer. That is, one out of four is
wrong. These are relatively minor problems, not directly addressed
by this bill; but indirectly, the Taxpayers’ Bill of Rights does deal
with this problem because the purpose of the Taxpayers' Bill of
Rights is to legislate the “S” for “service” back to the IRS, to re-

uire the IRS to abide by its agreements made in good faith with
the taxpayers, to make the IRS take people and individual condi-
tions under consideration when assessing penalties and use less
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stringent enforcement methods to bring in the greatest amount of
taxes.

In short, Commissioner Gibbs, the Taxpayers’ Bill of Rights does
nothing more than place the taxpayer on an equal footing with the
tax collector.

I would also say, in looking at your testimony, that we are only
dealing with a fraction of one percent of those problems with the
IRS, but that fraction creates all the problems—or the vast, vast
majority of the problems—that we see with people writing us let-
ters.

I have here—and I picked this up as I walked out of the office—a
letter from someone not from the State of Nevada but from the
State of Texas, the home of the Chairman of this Committee and
1):‘our home. This woman writes a letter that is very, very sad. Her

usband was a consultant to a company that went bankrupt.
They—you—have seized her wages, her husband has lost his job,
and this is not an unrelated, far-fetched case. What comes to my
mind is a company that filed bankrl;\?tcy in Nevada. There were a
number of individuals asked by the Nevada Gaming Commission—
the overseer of the gaming operations in Nevada—asked some
geople to come in and look at this operation and see if they could

elp. They had nothing—no financial interest in the .company.
They had nothing to do with it, except they were asked by the
Nevada Gaming Commission to go in and look things over.

These people haven’t been able to get tax refunds back for years.
One attorney who was involved has had his tax refunds withheld
for four years now. Even though it is a small percentage of people
involved that pay taxes, it just gives the whole operation a bad
name.

So, Mr. Chairman, I look forward to the Commissioner’s testimo-
ny, and I look forward to being able to pursue some questions that
I have, with some interrogation of the Commissioner and those
people he brought with him.

Again, thank you very much for allowing me to be on this panel.

Senator Pryor. Thank you, Senator Reid, and thank you for your
participation. We welcome the statement of Senator Heinz, who is
a member of this subcommittee, at this time. Senator Heinz, thank
you for your support of this legislation.

Senator HEgiNz. Mr. Chairman, thank you. I am pleased to wel-
come our Commissioner, Larry Gibbs. I am relieved to see him, but
I expect not nearly as relieved as most all of our constituents to
have April 15 have come and more or less gone.

As we all know, April 15 is a pretty tough deadline. There are a
lot of people who are afraid they are not going to make it, and they
are also afraid that, if they make a mistake, one of your gentlemen
or your designees, are going to come after them. And for most tax-
payers—those who don’t make mistakes, of course—that rarely if
ever happens; but for a few it does.

And although the taxpayer who has a problem with the IRS de-
serves to be treated with courtesy and respect, I can tell you and I
suspect you know as well that that doesn’t always happen. For the
last 3 years, I have chaired nuinerous hearings that have looked
into the operations of the IRS, most notably in conjunction with
the Philadelphia Service Center and related episodes; and like my
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colleagues, I have heard taxpayer after taxpayer testify about, in
sonie cases, reallir appalling personal niﬁhtmares with the Agency.

But I must also say that, during the last 3 years, we have
seen some substantial improvements in the system because Com-
missioner Eﬁ:gar and you, Commissioner Gibbs, have been willing
to work with us and follow the recommendations of the various
GAO studies that the Senate and House have requested.

I also have to say, however, that notwithstanding those improve-
ments, especially with the IRS computer systems and the Pennsyl-
vania Service Center, I believe there is further room for improve-
ment, and the Taxpayers’ Bill of Rights of Senator Pryor is a very
important start in the right direction.

Now, there is a lot that I like about the Taxpayers’ Bill of Rights
as it is written, but I have some reservations about some of the pro-
visions in the bill. But, on balance, what it has is clearly needed. I
would add that some of the provisions in Senator Pryor’s legisla-
tion should and could be adopted by you, Mr. Commissioner, with-
out legislation. They are clearly within your authority, and they
would benefit, I think, the IRS as well as the taxpayer. Let me give
you an example.

There is a Frovision that requires the Treasury to prepare a
statement explaining the taxpair\ers’ and the IRS's rights and obli-
gations during an audit, and which goes on to describe the proce-

ure for appeal, filing complaints, and pursuing refund claims.
Now, I don't know of anybody who would disagree that that is not
in principle a good idea or that it is not clearly needed. Every tax-
payer ought to be able to know and to understand what his rights
are, and you shouldn’t have to hire an attorney or a CPA to get
them inbergreted to you.

The catch, of course, is that the explanation needs to be in plain
English. And it is always difficult, and particularly difficult for tax
lawyers who are trained in nuance an com\%lexity; and if there is
something we have learned I hope from the W-4 episode—that now
we trust is fully corrected—it is that in trying to dot every “i”
cross every ‘“‘t”’ you can confuse the daylights out of people.

So, my advice—and it is not meant as gratuitous advice— is for
the IRS and you, Mr. Commissioner, to prepare such a brochure
now and give it to every taxpayer who is advised of any problem on
his tax return. And maybe you can get the people who did the re-
vised, new W-4 to do tﬁat; don’t get the people who did the first
version of the W-4 Form. [Laughter.]

Another example is that, in Senator Pryor’s hill, he would allow
taxpayers the right to record IRS interviews. Why not? I just think
that the IRS probably ought to have the same right. When a tax-

ayer has given the power of attorney to an accountant or a
awyer, I can’t see any reason why the Service shouldn’t deal with
that person. Obviously, there are going to be times when the Serv-
ice is going to have to deal directly with the taxpayer, but the gen-
eral rule should be they are ready, willing, and able to deal with
the person’s power of attorney.

Senator Pryor’s bill also gives the Office of the Ombudsman au-
thority to issue a taxpayer assistance order for the relief of taxpay-
ers who face unusual, unnecessary, irreplaceable loss due to the ad-
ministration of the tax laws or some violation thereof. The Om-

and
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budsman bill is an important role for the IRS in its relation to tax-
? yers, and it is my view that this authority would help him or her
ulfill that role more effectively in resolving some of the problems.
I question whether legislation is needed to do that; you could do
that tomorrow, I suspect. And this is not an argument against Sen-
ator Pryor’s legislation; it is just an argument for you moving
faster than the legislative process, which can be time-consuming
and cumbersome.

So, Mr. Chairman, I look forward to hearing the Commissioner’s
testimony on the subjects I have laid before him at this point and
on other issues. I hope that we can continue to work together to
improve the performance of the IRS so that it better serves both
the interests of the Government and the taxpayers who pay all our
salaries.

Thank you.

Senator PrYor. Mr. Commissioner, once again we thank you for
being here today. I have some more examples I will go over with

ou after a while. I want you to go forward with your testimony,

ut later I do want to ask you about four or five letters that I have
received in the past several days that relate to specific areas that
are included in the Taxpayers' Bill of Rights.

You are flanked, Mr. Commissioner, by some very distinguished
officials of the Internal Revenue Service. We look forward to your
statement, and I hope that you will introduce your friends this
morning.

STATEMENT OF LAWRENCE B. GIBBS, COMMISSIONER, INTERNAL
REVENUE SERVICE, ACCOMPANIED BY JAMES I. OWENS,
DEFUTY COMMISSIONER; THOMAS COLEMAN, ACTING ASSOCI-
ATE COMMISSIONER FOR OPERATIONS; AND JACK PETRIE,
TAXPAYER OMBUDSMAN

Commissioner Giess. Mr. Chairman, thank you, and members of
the subcommittee. I would like to begin by introducing the folks
who are here with me this morning from the Internal Revenue
Service. To my right Jim Owens, the Deputy Commissioner; to my
left, Tom Coleman, who is the Regional &mmissioner of our West-
ern Region, but is here in the capacity as the Acting Associate
Commissioner for Operations, which has responsibility over our
compliance functions—examination, collection, criminal investiga-
tion, international; and to Tom’s left, Jack Petrie, who is our Tax-
payer Ombudsman. I will have more to say about Jack’s position in
the course of my testimony.

Mr. Chairman, I would like to submit for the record the written
statement that we have provided to you and to the subcommittee. I
would also like to begin, in the spirit of being constructive, by ad-
dressing specifically, before I actually give you an oral statement,
some of the things that have just been mentioned.

Senator Reid mentioned, and I think properly so, that there is no
item-by-item analysis of the provisions. Therefore, I would like to
submit for the record an item-by-item analysis, and with your per-
mission, Mr. Chairman, I will also submit that to the subcommit-
tee.

Senator Pryor. That is agreed to.

[The prepared information follows:]
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internal Revenue Service
Comments on Taxnayer Bill of Rights Legislation
April 21, 1987

Disclosure of Rights and Obligations of Taxpayers (S.604 and
S.579

a. _provision-

Within 180 days of enactment, a statement shall be prepared
concerning taxpayers' and the Service's rights and obligations
during an examination, appeal procedures, refund clajims and
complaint procedures and the Service's entorcement procedures
(including assessments, levies and liens).

Drafts of the statement must be sent to the tax writing
conmittees of Congress. Once finallized, the statement would be
majled with the tax forms sent to taxpayers.

b. comment-

The Service agrees with the intent of this section that
taxpayers should be apprised of their rights and obligations.
However, it is much more effective and efficlient to provide this
type of information when needed and to be able to tallor it to
taxpayer circumstainces and type of tax involved in a particular
situation, as we are now doing with a nurber of publications.

For example:

Publication 556, “Examination of Returns, Appeal Rights
and Claims for Refund®

. Publication 5, °*Appeal Rights and Preparation of Protests
in Unagreed Cases'

Publication 586A, °*The Collection Process (lIncome Tax
Accounts)"*

Publicattion 594, °*The Collection Process (Employment Tax
Accounts)”’
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Office of Inspector General (S5.604 and S$.579)

a. provision-

A Treasury Department Office of Inspector General would be
required by statute and control of the Service's Inspection staff
would be transferred to 1it.

b. comment-

As proposed, the Internal Revenue Service opposes the
establishment of a statutory Inspector General at the Treasury
Department that would perform or have oversight over the
functions presently performed by the Office of Inspection.

The Service opposes transferring control of the Inspection
staff for several reasons. First, this function currently
performs independent reviews of Service operations. If the
Service's Inspection staff was transferred to Treasury, the
practical effect would be fewer reviews of Service operations
because the staff would be used elsewhere in the Department.
Second, control of the Service's Inspection staff outside of the
Service presents the risk of abuse and misuse because of the
sensitivity of tax information and the tax collection process.
Third, the sensitivity of tax administration should be a critical
consideration in designing a Treasury Department audit and
investigative structure because of the potential for unauthorized
disclosures of and access to confidential tax information.

Procedures Involving Taxpayer Interviews (S.604 and S$.579

a. provision-

Taxpayer interviews must be conducted at a reasonable time
and place convenient to the taxpayer and the Service and such
meetings may be recorded. Also, a Miranda type warning must be
given to the taxpayer and a person with a written power of
attorney may be substituted for the taxpayer.

b. coament-

The Service currently attempts to hold taxpayer interviews at
mutually convenient times and places. However, the proper
supervision and time utilization of our compliance personnel, and
potentlially dangerous situations must also be considered.
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The provision would also permit the recording of taxpayer
interviews. [n general, we have no objections to taxpayers
recording interviews; in fact, it 1is our policy to allow such
recordings. However, notification should be given in advance
when appropriate and practjcable by elther party concerning their
desire to record the proceedings.

Requiring °*Miranda® type warnings in civil cases where there
is no indication of fraud would be detrimental to doth the
taxpayer and the Service. Subjecting a taxpayer to warnings that
are normally assoclated with criminal prosecutions would be
intimidating, would create an adversarial relationship and could
delay a reasonable settlement of any proposed civil deficlency.

Lastly, a taxpayer's presence may be necessary at some
interviews, even if an authorized representative is present,
because some examinations require information that only the
taxpayer would have. We want to emphasize that not all
examination situations require that the taxpayer be present.

General Accounting Office Oversight of the Administration of the
Internal Revenue Laws (S5.604 and S$.579)

a. provision-

The GAO is required to review Service operations and perform
special audits or investigations when requested by a committee or
member of Congress. An annucl report to the Congress with
respect to several aspects of Service operations is requlred.

b. comment-

The type of oversight described already exlists. The GAO
performs a substantlal number of reviews of Service operations,
40 in fiscal year 1986, and issues annual compendiums of the
results of thelr reviews,

In addition, the Service performs its own internal reviews.
Service policy and OMB, Treasury, and Comptroller General
directives require our Internal Audit Division to provide an
independent review and appraisal of all Service operations, to
assure that responsibilities at all organizational levels are
properly discharged with effectiveness and efficlency and in
accordance with laws and regulations. These audits and reviews
are conducted in accordance with professional auditing standards
prescribed by the Comptroller General. In fiscal year 1986,
Internal Audit issued 60 formal reports and more than 300
tnformation memorandums covering various aspects of tax
administration. Results of these audits are summarized annually
and reported to the Treasury Inspector General.
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Basis for Evaluation of Internal Revenue Service Employees (S.604
KIS

ard 3.579)

a. provision-

Evaluations of Service personnel shall not be based on sums
collected from taxpayers.

b. comment-

The Service fully agrees that enforcement employees should
not be evaluated on a "quota system'. In fact, we have a Policy
Statement, P-1-20, that states that tax enforcement results
tabulations shall not be used to evaluate enforcement personnel
or to impose production quotas or goals. This statement has been
in effect since November 1973.

Authorizing, Requiring, or Conducting Certain Investigations,
etc. (S.604 and $.579)

a. provision-

Service personnel may not conduct investigations into, or
surveillance over, the bellefs or assoclations of an individual
or organization, or maintain such records except for
investigations concerning organized crime activities. Personnel
may be held personally llable for violations.

b. comment-

The Service makes every attempt to protect the rights of
individual taxpayers. However, this provision could preclude the
Service from conducting investigations of tax protestor groups
because protestors' beliefs concerning the tax system are often
carried over to the use of 1llegal schemes to evade taxation.

Personal 1liablility of our employees would have a negative
impact on programs because of the potential for less vigorous
.enforcement. Such liablility would also cause a major
recruitment/retention problem, which could have an impact on the
quality of many Service programs.
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Levy and Distraint (S.604 and S§.579)

3. provision-

The value and types of property exempt from levy are
increased and the walting perlod for a levy 1s lncreased from 10
to 30 days after the notice of intent to levy.

b. comment-

This section would eliminate or restrict the use of many of
the tools the Congress has given the Service to collect the
revenue. While few of the changes have negative administrative
implications, we suggest the potential for negative revenue
collection implications should be reviewed.

Also, an 1ssue concerning fairness among taxpayers should be
considered. Most taxpayers pay their full tax liability on
time. For those that do not, extending the time in which they
must pay from 10 to 30 days after notice and demand 1s wmade,
gives thea a 30 day interest free period that other taxpayers do
not have.

Review of Jeopardy Levy and Assessment (S5.604 amd S$.579)

a. provision-

The section of the Code providing for administrative and
judicial review of jeopardy assessments 1s expanded to include
jeopardy levy and assessments.

b. comment-

The Service does not forsee substantial administrative
implications in such a post action review.



239

Installment Payment of Tax Liability (S.604 and §$.579)

a. provision-

Written offers of installment agreements must be made to all
individuals whose tax liability is less than $20,000 and who have
not been delinquent under another installment agreement during
the previous three years. Such agreements are binding unless
taxpayer-provided information is inaccurate or incomplete, or the
financial condition of a taxpayer significantly changes, as
determined at a hearing.

b. comment-

The Service policy on installment agreements has been
criticized as being, alternately, too liberal or too
conservative. Most recently, a 1981 GAO report criticized us for
being overly generous in permitting installment agreements.

While we attempt to use installment agreements where appropriate,
offering such agreeaents to all of the noted individuals could
jeopardize collection in many cases. In addition, it cou'd be
viewed negatively by taxpayers who pay their liability on a
timely basis.

Advice of Internal Revenue Service (5.604)

a. provision-

A deficlency, and any penalty or interest imposed in it,
shall be abated if it 1is attributable to erroneous written advice
provided by the Service unless a taxpayer fatled to provide
adequate or accurate information. Also, when oral advice is
given by the Service, a taxpayer must be informed that the
Service 18 not bound by such advice.

b. comment-

Our existing taxpayer assistance programs would become far
less effective as a result of a requirement to inform taxpayers
that oral advice is not binding on the Service. To illustrate,
if we assume that about one-fifth of our nearly 50 milllion annual
taxpayer contacts requested technical tax law a-slstance in
writing, we estimate the Service would be able to assist about 31
million fewer taxpayers annually, because the s:aff normally
available to assist them would be tied up preparing written
replies. Alternatively, to assist the 50 million taxpayers
contacting the Service each year, while providing written
replies, funding for the Taxpayer Service Program would have to
be increased by $210 million to a total of $425 million.
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In addition to the staffing problem, a totally new system of
documentation and filing would have to be created and
maintained. Telephone assistors would have to record taxpayers'
questions verbatim, and assoclate the questions with a copy of
the written replies so that the information would be retrievable
at a later date when an abatement request was made. This would
be a signtficant administrative burden on the Taxpayer Service
function.

Due to the ambiguity of the statute, the provision abating
any deficlency, interest and penalty attributable to erroneous
written advice could be construed to include written advice on
return preparation furnished by groups such as Volunteer Income
Tax Assistance (VITA) or Tax Counseling for the Elderly (TCE).
The phrase "erroneous advice furnished to the taxpayer in
writing® could include direct preparation entries on returns,
which still occur in an effort to assist taxpayers unable to
prepare their own returns. All of these programs and the people
they help would suffer.

Taxpayer Assistance Orders (S.604)

a. provision-

The Taxpayer Ombudsman may 1ssue a Taxpayer Assistance Order
1f a taxpayer is suffering, or about to suffer, from a loss as a
result of the ways the revenue laws are being administered. Such
order may require the release of levied property or the cessation
of an action.

b. conment

The Service agrees with the intent of this provision.
Currently, we will hold a pending enforcement action in abeyance
in situations of severe hardship, alleged improper notifications,
questionable liabllity, or other reasons indicating that the
action may be lmproper. The Taxpayer Ombudsman, Regional
Commissioners, District Directors, Problem Resolution Officers,
Division Chiefs, Branch Chiefs and Group Managers all have such
authority. In fact, they frequently ask that actions be put on
hold until a case can be reviewed. .[f there 138 a dispute as to
the propriety of the action, the decision to stop action can be
referred to the Deputy Comrmissloner.

The problens we have with the provision are that it does not
provide well-defined criteria for the issuance of an order, and
we believe a broader range of Service personnel, in addition to
the Ombudsman, should have the ability to stop actlions.
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Administrative Appeal of Liens (S.604)

a. provision-

Taxpayers may appeal the imposition of a lien to the
Secretary.

b. comment-

The Service already has and uses the authority in section
6325 of the Code to discharge specific property from the effect
of a lien so long as the value of the government's interest is
pald or the taxpayer has sufficlent equlty in other property
under the llien to guarantee payment of the tax.

Minimum Sale Price (:.604)

a. provision-

The Service may not levy on property where levy expenses
would exceed the tax llability.

b. comment-
The proviston would eliminate the impact of penalties in the
anount of $500 or less because we would not be able to enforce

their collection. An example of such a penalty is the one for
filing a frivolous return.

I.Limitations on Class Audits (S.604 and S.579)

a. provision-

Examinations of taxpayers identified with a particular trade,
business or profession may only proceed after written notice is
sent to each member of the group. The notice shall detall the
items the group has 1in common, the reason the items are
considered wrong and afford taxpayers an opportunity to file an
amended return or contest the Service's position. [f a taxpayer
files an amended return, no penalty or interest shall be imposed
on any additional tax due. ’
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b. comment-

We strongly oppose this provision because 1t is inconsistent
with the fundamental principle of falrness among taxpayers.
Precluding examinations of certain taxpayers until they are
afforded the opportunity to file amended returns without penalty
or interest would have a negative effect on the self-assessment
system because there would be no incentive to correctly report
income, deductions, etc. Flnally, identification of an entire
class of taxpayers by the Service would be extremely difficult,
if not impossible.

Rurden of Proof in Administrative and Judicial Proceedings (S.604

and $.579)

a. provision-

The burden of proof o1 all issues rests with the Service
unless the taxpayer is sole possessor of evidence.

b. comment-

In our self-assessment system, it is appropriate to place the
burden of proof on the taxpayer because only he can reasonably be
sald to have control of, or access to, the evidence on the
issues. The taxpayer knows the facts which relate to whether or
not he incurred a deficiency and he can testify and present
substantiating evidence of what his intent or purpose was. The
Service, on the other hand, is not in a position to know the
relevant facts. It must be permitted, like the private sector
accountant, to examine and check the accuracy of the information
reported. To accomplish this the Service must have an
opportunity to review the facts which are controlled by the
taxpayer.

Lastly, as you may be aware, this burden of proof change, in
the area of fee awards, was ralsed during congressional
consideration of the Tax Reform Act of 1986, but was not adopted.

Application of the Requlatory Flexlbillgx,Act to the Internal
Revenue Service (S.604)

a. provision-

The requirements of the Regulatory Flexibllity Act would
apply to the Service's interpretative regulations.
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b. coanment-

The Service 1s charged with uniform application of the tax
law. Absent specific direction from the Congress, which is
provided in many areas, we may not create different rules for
large and small taxpayers. Since we cannot promulgate special
rules, any voluntary analysis of the differential impact on small
business taxpayers would be of limited value. Recognizing the
need for uniform application of the tax law, the Service provides
special rules for small businesses only where Congress has
indicated that special rules are appropriate.

Lastly, the taxpayers' need tor prompt guidance on the
provisions of the Tax Reform Act of 1986 would not be met.

Civil Action for Deprivation of Rights by Internal Revenue
Service Employees (S$.579)

a. provision-

Employees may be held personally llable for "the
deprivation of any rights, privileges, or imnunities secured by
the Constitution.®

b. conment-

A right of action against Service employees currently
exists. The Supreme Court recognized a cause of action directly
under the Constitutlion in Blvens v. Six Unknown Named Agents of
the Federal Bureau of Narcotics. Bivens suits are an avallable
renedy for those whose Constitutional rights have been violated
by Federal enployees acting under the color of Federal law. In
fact, more than 1000 Bivens suits were filed against Service
enployees during fiscal years 1980 through 1986. It should be
noted, however, that none of these sults has been ultimately
successful.

It is worth noting that leglslative attempts were made to
include a provision in the Tax Reform Act of 1986 holding Service
employees liable in actions brought by taxpayers. The House
bill, H.R. 3838, included a proposed addition to sectlion 7430 of
the Code holding employees liable for portions of attorneys' fees
awarded against the government. The proposal was not adopted.
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Commissioner GiBBs. Your comments and Senator Grassley’s
comments struck responsive chords. I would like to cover some of
the things that dyou discussed, as well as some of the things that
Senator Reid and Senator Heinz discussed.

I would like to suggest that perhaps we can actually go through
some of Senator Heinz's suggestions in a question and answer
format because I think, in almost every instance, we have already
adopted some or all of the suggestions.

Now, let me also introduce my oral statement by observing that
our tax system raises almost $g00 billion a year, and that is in-
creasing every fyear. That fact makes our tax system the envy of
the world; the fact that we can in a tax system raise that amount
of revenue from our po‘pulace is quite significant.

It makes it possible for our Government to function, and for the
United States to be recognized as the leader of the free world. At
the same time, our tax system has borne increasing burdens over
the last two decades. Almost constantly since 1969, we have
changed our tax law: the 1969 Act, the 1974 Act, the 1976 Act, the
1978 Act, the 1981 Act, the 1982 Act, the 1984 Act and last fall the
1986 Act and each one of these were major changes.

Changes cause confusion; confusion creates distrust; and ulti-
mately, distrust leads to disrespect of our tax laws. It is my obser-
vation that disrespect increases as people feel that similarly situat-
ed taxpayers not paying the same amount of tax.

I think the increasing disrespect for our tax laws over the last
two decades has been shown through the increasing noncompliance
with our tax laws in this country. This disrespect is also apparent
in the size of the underground economy which, by our estimates,
results in a tax gap, the difference between tax owed and tax paid,
of in excess of $100 billion a year and that also is rising.

We have seen over the last two decades tax loopholes become tax
shelters, and subsequently abusive tax shelters. We have seen the
rise of tax protesters. We have seen tax gimmicks in the form of
mail order ministries, family estate trusts, and a variety of Consti-
tutional issues regarding whether people have to pay taxes in this
country at all.

Our two most recent Presidents have observed that our tax law
is, as one put it, “A disgrace to the human race,” and President
Reagan simply said that it was “simply un-American.” Initially,
our Government'’s reactions to this state of affairs, in the late 1970s
and even into the 1980s, was to combat increasing noncompliance
with additional penalties, to find ways to make it less economic,
less appropriate to play the audit lottery, and to increase the IRS
compliance programs for dealing with taxpayer noncompliance.
And in short, it has seemed to me as a practitioner following the
tax area, and as a former administrator back in the early 1970s in
watching the tax law, that increasingly the dialogue has escalated
in this country between the taxpayers and the Government.

Frankly, I am delighted with some of the very recent changes in
these attitudes toward our tax system, toward our taxpayers, and
toward the Internal Revenue Service. I think that these recent
changes in attitudc are based on a recognition that our tax system
depends ultimately on the willingness of our taxpayers to comply
with its provisions.
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We have a truly voluntary self-assessment system in this coun-
try. Each year our tax-paying populace prepare and submit their
own returns and tell the Internal Revenue Service what they owe.
As our withholding experience earlier this year indicates, even our
withholding system, in the final analysis, is voluntary.

When the taxpayer fills out his or her W-4, the amount of taxes
to be withheld can be reduced by deductions, credits, exemptions;
80, even the act of finalizing withholding is a voluntary action on
the part of the American tax-paying public. We need the support
and cooperation of taxpayers for our system to work. To obtain the
type of cooperation we need from. taxpayers, I believe that taxpay-
ers must believe that our system, in the final analysis is fair.

I think first and foremost that the taxpayers must believe that
our tax law is fair; and that is the magic of this 1986 Tax Act be-
cause I think it does make for a fairer tax law. It reduces the tax
rates and it broadens the base. It eliminates the loopholes and the
deductions and the credits, and it brings in a very, very strong min-
imum tax. I hope that we can communicate this to the American
public in terms of the fairness of our tax system under this new law,
with wealthier taxpayers and businesses in this country now paying
their fair share. I think that this will have an important impact on
people’s perception as to the fairness of the law, if it is properly
understood.

But taxpayers must also believe that the administration of our
tax laws is fair; and I think there are two aspects of this. First, tax-
payers must believe that if they are going to pay their fair share
and others do not, then the Internal Revenue Service has the capa-
bility and the willingness to find those taxpayers who are not
pa';ing their fair share and cause them to do so.

he second aspect is that taxpayers must believe that if they are
trying to pay their fair share, the IRS will provide help profession-
ally, courteously, accurately, and promptly. And this second point
is what is behird our commitment to the initiative that we have
gzcer}tly started for customer service within the Internal Revenue
rvice.

Mr. Chairman, I am not talking just about taxpayer service, that
is IRS employees answering the telephone, providing walk-in assist-
ance, or providing education and outreach programs as important
as that is. Rather, I am addressing the issue of an attitudinal
change within the Internal! Revenue Service to see and treat tax-
payers as customers, to distinguish between taxpayers who are
noncompiiant and those who are trying to comply and having trou-
ble. At the same time we are emphasizing customer service, we are
also emphasizing quality within the Internal Revenue Service. We
recognize that as a result of the 1985 filing season, there is a cer-
tain amount of concern and disrespect for our tax system and our
agency. We must increase the quality at Internal Revenue Service,
and we are committed to doing things right the first time.

We are providing training in quality to all of our executives and
managers and ultimately all of the employees in the Internal Reve-
nue Service. I suggest that we combine our quality and our custom-
er service initiatives to develop a greater concern and awareness
for your constituents and our customers, the American taxpayers.
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We will shortly be releasing four strategic initiatives in this
area. One, to develop a greater concern for the taxpayer as our cus-
tomer. Second, to identify and remove barriers to quality and cus-
tomer service. Third, to instill within our employees a commitment
to quality and customer service. And finally, to adopt management
information systems that will permit us to track and enhance qual-
ity and customer service at Internal Revenue.

Our quality initiatives and our customer service initiatives are
people-oriented. They speak of the importance of people. Quality is
a uniquely human characteristic.

Mr. Chairman and members of the subcommittee, I want you to
know that, as I traveled around the country over the last six
months, and as I worked with Internal Revenue Service, when I
was here previously and as a practitioner, I found that the employ-
ees at the Internal Revenue Service want respect and confidence.
Those are two of the principal motivating elements to Internal
Revenue Service employees.

Indeed, the Internal Revenue Service has a tradition of being a
quality service organization. Our customer service initiative will
support this tradition by seeing taxpayers as people, resﬁ)ecting
their rights, and treating them courteously and professionally. At
the same time we begin these initiatives, I think it is also incum-
bent upon us as an organization to recognize that we are dealing
with humans within the Internal Revenue Service and in the tax-
paying public, and as humans, we are going to make mistakes from
time to time.

We deal with 100 million or more taxpayers a year, and our deal-
ings are inherently intrusive because they deal with some of the
most sensitive of economic and personal issues. Two aspects of our
customer service deal with these items.

First, a customer service program that encourages professional-
ism on the part of our employees; and second, a customer service
program that ensures adequate controls and procedures to correct
mistakes and protect taxpayers’ rights when mistakes occur.
Indeed, when the mistakes do occur, I suggest that we have man-
agement requirements, techniques and procedures in place to ad-
dress them. Also, our Problem Resolution Program, overseen by Mr.
Petrie as our Taxpayer Ombudsman, is another way in which we can
address mistakes, systemic problems, and protect taxpayer rights.

Finally, if mistakes do occur and are not corrected, we have an
inspection part of our organization whose duty it is to investigate
our employees and determine if there are violations of procedures
or taxpayer rights.

In speaking to the professionalism of our employees, I would like
to mention that we are doing a number of things to provide better
training to our employees and to motivate them along the lines
that I have been discussing.

One of the key issues raised in this connection is the way in
which we compensate and motivate our collection employees. I
have said repeatedly, as have my predecessors, that there is a writ-
ten and a formal policy that makes it inappropriate to take into
accouxllt enforcement statistics in compensating our collection per-
sonnel.
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We have recently gone to the field, to our Regional Commission-
ers, to the District Directors, and ultimately to our collection per-
?omelgl to check to see once again whether this policy is being fol-
owed.

Unfortunately, I think that we do have instances, from time to
time, where this policy is not followed, but I would like to share
with you some of the things that we are doing to correct that prob-
lem. One way is that in recruiting our collection personnel, we are
looking for people who have both the technical skills that collection
requires, and the ple skills, the “meet and deal” skills.

In addition to the technical training that we offer, to our collec-
tion officers, we also offer training to suggest ways in which they
can collect revenue while still dealing with the sensitivities and the
rights of the taxpayers involved. We are providing sensitivity train-
ing to our collection staffs to help them recognize when their dis-
cussions, and actions are causing taxpayers to react in an entirely
inappropriate and adverse manner. We are also suggestinﬁ that
there are ways short of seizure and levy where you can work with
taxpayers to secure their assistance in the collection area.

We recognize that the collection activity is a very, very difficult
job, and we are doing several things to help in that regard. One of
the things that we are testing is to require our collection personnel
to get away from their collection activities from time to time and
to do some audit work, if you will, in the employment tax area, to
give them a break from the day-to-day dealings which can be very
confrontive with taxpayers in the collection process.

In certain areas, we are also suggesting that our tax collection
personnel articiﬁate in our taxpayer assistance programs to give
them a feel for what it is like to assist taxpayers.

Finally, with our new technology, the automated collection
system, we are using the telephone, which is less intrusive than a
call on the taxpayer, to collect more and more of our revenue. We
are planning on providing additional automation in our integrated
collection system to all of our collection agents. The idea is to use
our technology to help our collection personnel to feel and act more
as professionals.

ne of the other things that was noted in the discussion that fol-
lowed the April 10 hearing is that the emphasis in our budget on
compliance resources may have sent a message within the organi-
zation that the collection of revenues is what 18 important at Inter-
nal Revenue Service today. Members of the subcommittee, Mr.
Chairman, this is why I am repeatedly emphasizing the importance
of customer service.

Now, I have already stated that I think our compliance functions
are very important at Internal Revenue Service, and I do, for the
reasons that I have indicated. But we must balance the compliance
aspects with a customer service aspect; and for that reason, I am
trying to bring that balance in our customer service attitudes and
in our taxpayer service programs.

I would suggest that there are ways that we can help our
compliance personnel even more. I am talking to them today about
customer service in terms of their professionalism as they deal
with taxpayers, and I would like to give you specific examples in
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the examination area where we are emphasizing the professional-
ism through providing additional technology to our people with our
lap-top computers.

In Dallas several weeks ago, I presented the 10,000th lap-top
computer in our examination area. Before the end of this year, we
will have about 18,000 lap-top computers. What we are saying to
our examination employees is that they are going to be trained as
professionals, and they are going to be expected to act as profes-
sionals in terms of the quality of the examinations they provide,
am;d the quality of the determinations with respect to the taxes
owed.

We are doing something else in examination that has not been
done in recent years. Usually, with an Act like the 1986 Act, it is
several years before examination gets trained because it is several
years before you begin to audit the returns under the new Act.
This year we are offering preliminary training to our examination
personnel. We are trying to say to them that if you are profession-
als, you ought to know something about this new Act, simply be-
cause it is an important part of our environment. We are trying to
make ways to raise the level of professionalism in our examination
program today.

As we begin to address professionalism in the compliance area in
the examination side, I would like to discuss with you some of the
proposals that I teel are headed in the wrong direction. I think our
examination prcgram is difficult enough without a Miranda type
warning at the beginning of the interviews. However, I recognize
that it is important to address taxpayer rights and, particularly im-
portant at the time an examination 1s started.

We send a letter, at the time an examination is begun which ex-
plains the tu :payer’s rights and I will be delighted to provide the
letter to the subcommittee so that you can see for yourselves
whether the language is sufficiently understandable. At a time the
appeal is taken from the examination, if the taxpayer disagrees, we
again providc a detailed explanation of what the taxpayers’ rights
are in the appellate and court process.

We have a publication that also addresses this; and the taxpayer,
in addition to being given a summary of the rights, is also referred
to the publication, which can be ordered through a toll-free tele-
phone number if the taxpayer wishes to have it.

I would also like to suggest that, with respect to taxpayer inter-
views in connection with audits, it seems to me that this is an in-
herent part of recognizing our tax auditors as professionals. Let me
say it another way. In the private sector, if a professional auditor is
auditing the Government, a municipality, I dare say that under
certain circumstances, that auditor would want to talk directly to
the person who has responsibility for the books and records that
are being audited, and would refuse to deal solely through an inter-
mediary.

Similarly, as we conduct audits, there are going to be times when
we areegomg to seek to talk directly to the taxpayer. This is not
intended to bypass the attorney or the accountant who is repre-
senting the taxpa{er; indeed, we welcome their participation in the
discussion, but only along with the taxpayer.
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I mentioned that, when mistakes do occur, we must be prepared
in the Internal Revenue Service to address those mistakes. I be-
lieve we are doing just that through our Problem Resolution Pro-
gram. The objectives of this program are to address the mistakes,
the problems that arise from time to time, when a taxpayer’s prob-
lems are not handled through normal channels, to identify system-
ic or procedural shortcomings, and also to assure taxpayers about
what their rights are and to see that those rights are being protect-
ed. Currently, the Ombudsman is working directly with me and
with my staff to enhance the visibility and importance of our Prob-
lem Resolution Program.

Mr. Chairman and members of the subcommittee, I will go back
this afternoon to meet with Problem Resolution Officers from all
over the country to discuss issues and problems that we are pres-
ently facing because they are in the best position to tell the Inter-
nal Revenue Service and the Commissioner, what problems we are
having. In a week or so, I am going to be meeting in Washington,
DC, with all the Problem Resolution Officers. We are bringing
them in to sit down and talk about our Problem Resolution Pro-
gram.

Mr. Chairman, this has been somewhat of an extended opening
statement. I would like to conclude with an offer to you, Mr. Chair-
man, and to the subcommittee. When I was here at the last hear-
ing, Mr. Chairman, you made me an offer that you said you hoped
I could not and would not refuse. Mr. Chairman, Zacchias—your
tax collector—would like to in turn make you an offer along with
th? other members of the subcommittee that I hope you cannot
refuse.

I would like to suggest that together we begin to identify the
problems about which we are mutually concerned, that we identify
the causes of those problems, and we take a look at the alternative
range of solutions that may be appropriate to address the causes
and the problems that are there.

I would like to invite all of you to join me in attempting to re-
store and enhance the respect and confidence that we so badly
need in our tax system today. I would like to ask your support in
making our tax system as good as it can be.

And I would like to conclude by submitting for the record that
we must keep this in perspective. By and large, we are talking
about a very small minority of problems in a tax administration
that, for all of its faults, is recognized as being the best in the
world by the countries and by my counterparts around the world.
They look to the Internal Revenue Service for guidance in this
area, and that is something that I look forward to working with
you to give.

In short, I would like to offer my commitment and ask for yours
to make our tax system as good as it can be. Thank you, Mr. Chair-
man.

Senator Pryor. Thank you, Mr. Commissioner, and we will cer-
tainly entertain that offer.

[The prepared written statement of Commissioner Gibbs follows:]
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STATEMENT OF LAWRENCE B. GiB8s, COMMISSIONER OF THE INTERNAL REVENUE SERVICE

Mr. Chairman and members of the subcommittee, I am pleased to be here today
to offer our comments on the important area of taxpayer rights and the two bills
before the subcommittee, S. 579 and S. 604. With me are the deputy Commissioner.
Jim Owens, the Acting Associate Commissioner for Operations. Tom Coleman, and
the Taxpayer Ombudsman, Jack Petrie. We wiil be available to respond to your
questions at the conclusion of my testimony.

Let me state at the outset that the Internal Revenue Service firmly believes in
safeguarding taxpayers’ rights because taxpayers’ cooperation and their perception
of the service as being an even-handed tax administrator is an important contribu-
tion to the success of our self-assessment tax system.

We also believe that one way to enhance a taxpayer’s cooperation and perception
of the Internal Revenue Service is to improve the quality of the services we provide.
Therefore, we have been hard at work recently on a variety of quality initiatives
designed 10 increase the public’s confidence in our fair administration of the tax
system. Many of these initiatives build on the idea that the taxrayer is our custom-
er, and that as a customer, he or she deserves to be treated fairly, competently, pro-
fessionally and timely.

This attitude is important whether the Service employee is a mail clerk, a forms
designer, a tax collector, or an executive. Each of us is committed to achieving a tax
administration system which is firm but balanced, and dedicated to providing com-
petent and professional service to its customers, the American public. Our commit-
ment to quality is embodied in a recent policy statement, a copy of which is at-
tached to my testimony.

While our goal, through these initiatives, is to consistently be considered reasona-
ble and effective tax administrators, we from time to time hear things about our-
selves that suggest we do not alwavs achieve this goal. To some extent, this may be
inevitable with more than 100,000 employees and millions of taxpayer contacts each
year. The important thing is how we react to constructive criticism—not by hunker-
ing down and being defensive, but by being flexible enough to admit mistakes and
make necessary corrections.

In my testimony today, I would like to focus on our efforts with respect to several
areas of concern evidenced by provisions of the taxpayer bill of rights measures re-
cently introduced.

TAXPAYER SERVICE AND INFORMATION REGARDING TAXPAYERS' RIGHTS

The Taxpayer Service Division if often the first personal contact a taxpayer has
with the Internal Revenue Service.

This Division has many programs in place to provide information to our custom-.
ers, the taxpayers. Some programs involve direct assistance, such as our walk-in and
telephone assistance programs. To improve service in this area, some of our offices
are testing plans to stay open for telephone inquiries in the evening and on week-
ends during the filing season. Also, during the last week or two of the filing season,
many offices offer extended assistance hours. This year, we have allocated about
3500 assistors and telephone lines for the filing season to respond to telephone in-
quiries. Nationwide in 1987, we expect to assist 40 million callers. :

We expect to assist an additional 10 million taxpayers this year through another
program called teletax. This program provides recorded information on the status of
income tax refunds and nearly 150 different tax topics. Using a push button phone,
a taxpa?'er can obtain information without waiting for an employee to be available.

Our distribution of forms and publications is another way we provide information
to taxpayers. When a taxpayer becomes involved in an examination or collection
procedure where the taxpayer could benefit by having specific information concern-
ing service procedures and his or her appeal rights, we take the initiative in provid-
ing that information. We believe that taxpayers have a right to expect this kind of
service from us and that providing the information to the taxpayers.who need it, -.
when they need it, better serves the public than providing all taxpayers annually
with information most will never need.

We have attached, for the record, a copy of four Internal Revenue Service publica-
tions, that delineate taxpayers’ rights in the examination, appeals and collection
processes. Under the Service's examination procedures, the initial contact letter
explains Service procedures and the taxpayer's appeal rights and advises the taxpayer
of the availability of a more detailed publication, Publication 556, “Examination of
Returns, Appe:l Rights and Claims for Refund.” Moreover, if agreeinent is not
reached during the examination, another publication concerning taxpaﬁer rights is
furnished the taxpayer. This is Publication 5, entitled “Appeal Rights and the
Preparation of P'rotests in Unagreed Cases.” If it is necessary for a taxpayer’s case to
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roceed to the collection process, the taxpayer receives another publication from the

ervice which explains the collection process and the taxpaver's rights during
collection. These are Publication 586a, “The Collection Process (Income Tax Ac-
counts)”, and Publication 594 “The Collection Process (Employment Tax Accounts).”

Besides receiving these publications, taxpayers are provided additional informa-
tion in the contact letters that are sent to them proposing assessment of taxes. This
information encompasses appeal rights to our appeals division.

PROFESSIONALISM

Because improving the quality of our tax system cannot be accomplished without
the cooperation of our own employees, we place great emphasis on enhancing em-
ployee professionalism. Professionalism is the key watchword in our relationsh.p
with taxpayers.

The Service attempts to recruit the best possible people, particularly for the occu-
pational fields that must regularly meet with the public. For example, over a period
of approximately three years ending in 1986, our collection function worked with
testing specialists at the Office of Personnel Management to develop an examina-
tion to screen for new revenue officers. The examination consists of two parts, a
written examination, which asks candidates to answer job related questions, and a
structured interview, which is conducted by collection personnel and which, among
other things, attempts to ascertain if the candidate possesses “Meet and deal” skills
necessary for the revenue officer position. Collection managers are pleased with the
process and find that it identifies the candidates of high caliber.

Training then begins almost immediately and continues throughout the careers of
our employees. For example, special agents and internal security inspectors attend
Criminal Investigator School at the Federal Law Enforcement Training Center in
Glynco, Georgia. The curriculum includes a course on ethics. Also, tax examiners
receive classroom training on both the technical aspects of their jobs and on tele-
phone communications as part of their basic training. They are then assigned on-
the-job trainers who coach them until their manager determines that they can func-
tion on their own. New revenue agents receive over 24 weeks of classroom training,
spread out over five phases. During this training, taxpayer rights are continually
stressed. This is equally true for tax auditor training.

Many areas within the Service have Continuing Professional Education (CPF)
programs which further refine and enhance employee skills. These programs and
other refresher training emphasize quality and courtesy to taxpayers. For example,
the collection CPE course includes lessons on the power of positive contacts and ef-
fective communications, both of which stress the proper treatment of taxpayers. For
this year, collection is developing additional training for all collection employees on
customer service and on how to deal with people when they are upset or irritated.
The training will be given before the end of the fiscal year.

Quality, by way of a dramatic reduction of a taxpayer's time needed during an
examination, is also being pursued through automation. By the end of 1987, over
18,000 revenue agents will be equipped with and trained on portable com{)uters. The
automation of the examination process will also greatly enhance the quality and ac-
curacy of an examination which will serve both the taxpayers' and Service's inter-
ests in efficient and professional contacts.

While we have several concerns about various provisions of the bills introduced, I
would like to specifically point to two of the provisions of S. 5§79 and S. 604 which
could be counterproductive to our efforts in encouraging a positive and professional
relationship with taxgayers.

First, section 3 of S. 579 would hold Service employees personally liable for the
deprivation of any rights, privileges, or immunities secured by the Constitution
could have a chilling effect on our ability to recruit and retain quality ple. It
could inhibit proper enforcement of the tax laws by Service employees. We believe
that if an employee does act improperly, the civil service system provides a variety
of adverse personnel actions for conduct related offenses, including termination,
that the Service can and does utilize. Also, investigations of criminal offenses are
handled by our Internal Security Division.

Second, the provision in both bills requiring “Miranda” t warninﬁs in civil
cases where there is no indication of fraud could be detrimental to both the taxpay-
er and the Service. Subjecting a taxpayer to warnings that are normally associated
with criminal prosecutions would be intimidating for many taxpayers, would imme-
diately create an adversarial relationship and could impede efforts to reach a rea-
sonab{e settlement of any proposed civil deficiency. The concept of opening a tax-
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payer contact with a criminal investigation warning obviously runs counter to our
attempts to provide for more professional, courteous and positive relationships with
taxpayers.

It should be noted that in criminal investigations, taxpayers are currently given
“Miranda’ type warnings at the first offical meeting with our special agents. We do
not believe mandating this type of warning for all examination interviews is appro-
priate.

INTERNAL AND EXTERNAL CONTROLS

To assure a high level of efficiency, effectiveness, integrity and fairness, it is es-
sential that we maintain a variety of mechanisms designed to review employee ac-
tions. A blend of internal and external reviews and controls curently exists.

The Service performs its own internal reviews. Service policy and Office of Man-
agement and Budget, Treasury and Comptroller General Directives require our In-
spection Service’s Internal Audit Division to conduct an independent review and ap-

raisal of all Service operations to assure that responsibilities at all organizational
evels are properly discharged with effectiveness and efficiency and in accordance
with the laws and regulations. These reviews are performed in accordance with pro-
fessional auditing standards prescribed by the Comptroller General. In fiscal year
1986, Internal Audit issued 60 formal reports covering various aspects of tax admin-
istration. Results of these reports are summarized monthly and annually and for-
warded to the Treasury Inspector General. Additionally, Internal Audit issued more
than 300 information memorandums during that fiscal year which assisted manag-
ment in carr,ying out its responsibilities.

Inspection’s Internal Security Division investigates integrity breakdowns. The re-
sults of such investigations are reported to management so that internal safeguards
may be revised, if necessary, to prevent similar actions in the future. The division
also either conducts checks on most new employees and applicants or ensures the
checks are performed to make sure that those individuals are qualified to serve as
Service employees.

Internal Security Division also conducts projects to test the effectiveness of inter-
nal safeguards in various IRS functions and apprises mangement of its findings.
This division also operates an extensive program of presentations along with mange-
ment designed to instill in employees the importance of integrity and the action to
take when breaches are detectled.

Inspection’s current organizational structure has the high level of expertise
needed to detect and investigate offenses and to conduct reviews of very complex
and decentralized operations in a timely and responsible manner.

Additionally, the Service has aevera{ methods of performing quality reviews, de-
pending on the level which is required. On an individual level, the manager is re-
sponsible for evaluating an employee's work. This is the most basic control/review
conducted. Elements of this review include noting whether the quality is excellent,
good, average, fair or poor; providing feedback for improvement; providing the nec-
essary training to make certain improvement can be made, and finally, following up
at a later time to be certain the desired improvement is accomplished.

I would like to note here that enforcement personnel are not evaluated on a quota
system. In fact, we have a policy statement, P-1-20, which states that tax enforce-
ment results tabulations shall not be used to evaluate such personnel or to impose
any production quotas or goals. I have attached a copy of that policy statment to my
testimony.

The Service is organized in such a way that each level has the responsibility for

roviding formal and informal feedback to the next lower level regarding quality.

or example, the seven regions monitor the products produced by the districts and
service centers in a program called Regional Office Review Program, and district
and service center managers and held accountable for the work of their respective
staffs. Functional areas within the national office also conduct quality reviews of
the field operations in their program areas holding the regions accountable for dist-
trict/service center activities.

Wiiin the last few years, innovative techniques have been developed, tested, and
adopted that look for quality in a different way The focus is error prevention rather
than error detection and involves product review instead of procedural review.
There is a strong emphasis on building quality into procedures and systems with
two primary goals in mind: timely and accurate processing of tax returns and re-
funds, and timely and accurate dissemination of information to taxpayers.

Additionally, congressional oversight hearings such as this one, and the General
Accounting Office provide frequent independent reviews of our operations. As I am
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sure you are aware, the GAO performs a substantial number of reviews of service
operations, 40 in fiscal year 1986, and issues annual compendiums of the results of
their reviews.

ENFORCEMENT AND COLLECTION ACTIONS

The Congress has provided many tools to the Service to collect the revenue, and
with them goes responsibility for their judicious use. While the use of some of these
tools, such as levies and seizures, may not be pleasant, there are situations where
they are necessary.

Because this area involves so much emotion, I would like to take you through our
collection process, pointing out what we do to advise taxpayers of their riglits and to
safeguard these rights at each stage of the process. It must be remembered that
none of the following actions occur until after a tax liability has been established.

Beginning with the initial notice of assessment, we send individual income tax-
payers up to five notices spaced at five week intervals and business taxpayers up to
three notices at five and iour week intervals. Service Center Collection Branches
(SCCB) process collection related work during this correspondence phase of our proc-
essing. Balance due notices are quality reviewed before mailing. The last notice is
sent by certified mail and advises the taxpayer of our intent to levy if a response is
not received within 10 days from the date of the notice. In fiscal year 1986, 13.7
million liabilities were assessed and entered this correspondence process.

Most accounts which cannot be resolved by correspondence are forwarded to our
Automated Collection System (ACS) call sites. If mail has been returned undeliv-
ered, the ACS call site attempts to locate the taxpayer by telephone to resolve the
liability. Where the final notice of intent to levy has been sent, but the taxpayer has
failed to respond, a Notice of Levy is usually sent to the taxpayer's employer or
bank. After this initial levy, our employees make individual case decisions on addi-
tional actions.

While a single ACS levy seldom results in full payment of the liability, it usually
causes delinquent taxpayers to contact us. We obtain financial information from the
taxpayer to determine his or her ability to pay. If immediate payment of the liabil-
ity is not possible, we will either enter into an installment agreement or decide to
temporarily set the account aside because of hardship. During fiscal year 1936, we
entered into 651,245 installment agreements.

ACS has initiated may procedural and system actions to simplify our dealings
with taxpayers. For example, ACS provides that verbal requests for penalty abate-
ment usually are acceptable, a departure from earlier requirements that such re-
quests be in writing. We have liberalized telephone authority to eliminate unneces-
sary paperwork that burdens both the taxpayer and us, and to encourage speedy
case resolutions. For example, we have eliminated the need for ACS to request
lengthy paper financial statements from taxpayers. Instead all necessary informa-
tion to make a case decision is secured by telephone. Also, regarding installment
agreements, we have emphasized the use of alternative methods for paying delin-
quent accounts through electronic fund transfer or payroll deduction, both of which
substantially reduce potential problems.

Cases where ACS has been unable to resolve the account are forwarded next to
our district offices for assignment to revenue officers for personal contact, in most
cases at the taxpayer's home or place of business. The revenue officer, based on
their contacts and further in-depth investigation, determines the most appropriate
method of resolving the account. In a very small percentage of cases, this may in-
clude seizure and sale. In fiscal year 1986, 22,450 seizures were made and 4,242 sales
were conducted. These sales were to resolve approximately 17,000 liabilities, which
is only 0.1 percent of the case of a seizure of tangible property, the taxpayer is con-
tacted personally and given a final opportunity to pay prior to seizure. All seizure
actions require management review and approval. Seizure of personal residence re-
quire to levels of management approval.

PROBLEM RESOLUTION

Even though we attempt to deal with taxpayers in a manner that ensures fair-
ness, as I said earlier, problems still occur. This is why, in 1977, we established the
Problem Resolution Program (PRP). The executive in charge of this program is the
Taxpayer Ombudsman. The Ombudsman is independent of all other IRS functions
and reports directly to the Commissioner as an advocate for taxpayers.

74-603 0 - 87 ~ 9
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The Problem Resolution Program is not a substitute for the examination or ap-
peals process. nor does it help taxpayers resolve legal or technical tax questions.
The primary objectives of PRP are:

Making certain that taxpayers' problems that are not resolved through normal
channels are promptly and properly handled;

Acting as an additional internal control in identifying systemic or procedural
shortcomings and bringing them to the attention of management; and

Assuring that taxpayers are made aware of their appeal rights and, that their
rights are protected.

Problem resolution officers in each district office or service center can cut across
functional lines to deal quickly with taxpayers’ problems. Every effort is made to
resolve a taxpayer's problem within five working days. If a problem cannot be re-
solved within this time period, the taxpayer is advised of the progress being made.
Most cases are settled within 30 days, and surveys show that over 90 percent of tax-
payers assisted by the program are satisfied with how PRP handled their problems.

CONCLUSION

Attached to my written statement are detailed comments on each of the bills.

Mr. Chairman, I believe we are heading in the right direction by placing our em-
phasis on quality service and positive relationships with taxpayers. So long as we
can administer the tax laws with fairness and competence and can count on the co-
operation and constructive criticism of taxpayers, we can’t help but go a long way
toward insuring the protection of our voluntary tax system.

Knowing of the Chairman’s and this Subcommittee’s interest in providing courte-
ous and professional service to taxpayers, we look forward to continuing candid and
constructive dialog with the Subcommittee.

My colleagues and I will be happy to respond to your questions.

Senator PrRYor. Now, I would like to make you a counter offer,
and that counter offer is: If we want to restore trust and respect
for a tax system that you maintain has from time to time fallen
into a state of distrust and disrespect, there would be nothing more
refreshing and nothing more constructive that I could think of
than for the Internal Revenue Service to endorse all 17 sections of
the Taxpayers’ Bill of Rights. Those areas that you have discussed
today, Mr. Commissioner, in all due respect, are all embodied in
tSl;is legislation that several of us have now introduced into the

nate.

We can have 8,000 new IRS employees that I think you are re-
questing. We can have computers tﬂat sit in everyone’s lap or
wherever they sit. [Laughter.]

We can change tax laws; and in this room, we wrote a new tax
bill last year. We can do all of this, but until we get something
more basic than that straightened out, we are going to still have a
tax system that ple fear, that they distrust, that they have no
respect for; and that is where we are today. We have a human ele-
ment, a human relationship, that is lacking today in many in-
stances between the Internal Revenue Service and the American
taxpayer.

r. Commissioner, I have spent several hours with you talki
about all of the changes that you would like to see made, and
k}rlnow that you, in good faitg, are proceeding to make those
changes.

Frankly, I think that you are up against a bureaucracy in the
Internal Revenue Service, and I truly believe that it is going to
take the Congress’ intervention to give you the support that I know
you sincerely want.

Here is a letter from Phoenix, Arizona. This is the type of situa-
tion that I think creates distrust. It is from a widow and is a letter



255

to me dated April 10th. She lives on a widow’s pension of $478.00 a
month. Even though she did not agree with the IRS assessment,
she finally wrote five checks of $320.00 each and sent them as pay-
ment because she said she could not afford to fight. She wrote a
letter of explanation to the IRS detailing that she hoped that these
checks would be deposited not all at one time, but 30 days apart.
That was a good faith effort on this lady’s part.

Here is her paragraph that I would like to read:

I wrote a letter of explanation explaining in detail why I had to pay in install-
ments. | mailed all five checks at one time. Today, just today, I have learned that
my good faith is unilateral. If the IRS had recognized my situation and my good
faith effort as explained in my letter and submitted the checks for payment one at a
time over the next five months as I requested, our business together would be con-
cluded. Rather, the IRS chose to act in a callous, insensitive, cavalier, arrogant, un-

compromising, and punitive manner.
They cashed all five checks at once, and, of course, most of them bounced.

Because of bounced checks she was placed in a bad situation with
the law enforcement agency in the State of Arizona.

Here is a situation in Denver where a small businessman basical-
ly turned himself in to the Internal Revenue Service. He found
that he had been underwithholding on his FICA taxes. He went to
the IRS in December of 1986 and he told them what he had done.
In February, they called him up and said: “Why don’t we sit down
and talk about this?”’ He said: “Good, I have been waiting for your
call. I want to get squared away with you.”

He went to the IRS in Denver, and literally while he was in the
IRS office trying to work out his situation, the Internal Revenue
Service was in the process of seizing and confiscating all of his
ﬁsse}a"ts(.i They closed his bank account, and seizing every asset that

e had.

This was in the Denver Post. It is a story that I think has re-
ceived some publicity. But once again, this is a case that I truly
think creates a disrespect for the system.

You mafv say that all these are just people who don't like to pay
taxes. Well, here is a letter from a United States District Judge
who says that we need the Taxpayers' Bill of Rights or something
like that. I think that is a pretty strong statement.

We talk about computers, and some of these stories may be hu-
morous, but some of them may not. In this letter a person received
a notice of a tax deficit of four cents. The IRS assessed a penalty
$3.84 and daily interest of three cents. Yearly interest on the four
cent obligation equaled $10.65, which this person suggested is
usury.

We received a call just last Thursday from a small businessman
who owns a restaurant in the State of Arkansas. I think there are
a lot of agents in the field that really have a thing egainst small
business. In many of the letters that we are receiving the taxpay-
ers are saying that they are hearing from agents fhat it is more
efficient to close down the small business than it is to work out an
installment agreement to collect the taxes.

The owner of this small and, I must say, very well-known restau-
rant went to the IRS and admitted that he had found a shortage in
the withholding of FICA taxes. He went to the Internal Revenue
Service and said: “I have been underwithholding for a period of
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several months. I want to work out an installment agreement.”
They said: “We appreciate your coming in, and we will be back in
touch.” Weeks went by. Finally, he got a call from the Internal
Revenue Service saying we are giving you 10 days and 10 days only
to pay up your back taxes. He said: “I can’t do it. I can pay over a
twelve-month period in an installment agreement, but I cannot do
it in 10 days.”

The restaurant owner was informed that if he couldn’t pay up in
10 days, the IRS would seize all his assets and take over his restau-
rant. Well, that restaurant today is in Chapter 11 bankruptcy, Mr.
Commissioner. There should have been no problem with this man
working out an installment agreement. The Taxpayers' Bill of
Rights would have addressed that particular situation with that
small business.

I really feel today that the problems are not technical; they are
not with computers. They are with people. This is a people-to-
people system of taxation. We know that we have to pay taxes to
live in a free society. I just want to bring some of these cases to
your attention to emphasize the need for putting some of the lan-
guage of this bill not in manuals, not in regulations, not in rules,
bg; in the law. And that is what the Taxpayers' Bill of Rights is all
about.

Now I will call on Senator Grassley for questioning. Senator
Grassley? I would like, if I could, to invoke the five-minute rule.

Senator GrAssLEY. Commissioner Gibbs, I want to start my ques-
tioning by asking comments from you on the administrative inspec-
tor general. How much direct audit and investigative responsibility
does the present administratively created inspector general have
over the Treasury’s total budget?

Commissioner GiBss. I am sorry, Senator. Could you repeat the
question?

Senator GRAsSLEY. Yes. How much direct audit and investigative
responsibility does the present administratively created inspector
general have over the Treasury’s total budget?

Commissioner Giess. Over the total budget?

Senator GRASSLEY. Yes.

Commissioner GiBBs. Senator, I will be glad to submit the
answer. I don’t know the answer to that question in terms of the
total budget of the Treasury.

Senator GRAssLEY. Well, I believe it is very much in a minority.
The General Accounting Office referred to it as 11 percent, but I
would stand corrected. That is why I asked you if you had a figure.
What percentage of the Treasury’s authorized staff is subject to
direct audit or investigative authority by the present Inspector
General?

Commissioner GiBBs. Again, I do not know, Senator.

Senator GrassLEy. All right. Again, submit that for the record.

Commissioner GiBes. We will be glad to.

[The prepared information follows:]

INSPECTOR GENERAL AUDIT AND INVESTIGATIVE AUTHORITY

The Inspector General had a direct audit and investigative reaponsibility in FY 85
over 11 percent of the Treasury's total budget ($597.8 million out of $5.4 billion) and
over 7 percent of the Treasury’s staff (8,451 out of 122,236 employees).
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Senator GRASSLEY. Again, we have the General Accounting Office
saying it is only seven percent. And how many internal audits
were conducted within the IRS over fiscal year 1986?

Commissioner Giss. [ am told, Senator, that during the period,
we had 60 that were nationwide, and we had 300 audits that were
localized.

Senator GrassLEY. All right. Then, how many internal investiga-
tions as opposed to the audits were conducted within the IRS for
fiscal year 1986?

Commissioner GiBBs. Tax examinations?

Senator GRASSLEY. Internal investigations. :

Commissioner GiBBs. May I submit that as well for the record,
Senator?

Senator GRASSLEY. Yes.

Commissioner GiBss. I don't have that information at my finger-
tips.
[The prepared information follows:]

INTERNAL INVESTIGATIONS AND AUDITS

In FY 86, 2,719 internal investigations were conducted as opposed to 360 internal
audits during the same time.

Senator GrassLEY. Those statistics are important from the stand-
point of setting the stage for my next question, which would then
ask: How many of those audits or investigations were considered
significant enough to report to the present Inspector General as re-
quired by the regulations adopted by the department in 1986?

Commissioner GisBs. Senator Grassley, I am told that, with re-
sEect to our internal audit reports, all of the 60 internal reports
that I mentioned would have gone to the Inspector General. With
respect to the 300 individualized reports, I will have to submit that
for the record in terms of how many of those would have gone, but
relatively few, I would think.

Senator GrassLEy. All right.

[The prepared information follows:]

ForMAL ReFERRALS DURING Fiscat. YEAR 1986 10 THE INSPECTOR GENERAL

During FY 86, 60 audits and 31 investigations were formally referred to the In-
spector General. In addition, IRS Inspection informally apprised the Inspector Gen-
eral of other audits and investigations at monthly meetings between the two offices.
The number of those informally discussed is not documented.

Senator GrassLEY. Then, of those 60, give me just some sort of
ﬁgneral description of what kinds of cases these might have been

cause it is important for us to understand what constitutes a sig-
nificant case that might be then referred to the Inspector General.

Commissioner GiBss. Senator, I wonder if I could ask my Deputy
Commissioner, Jim Owens, to respond to that question?

Senator GRASSLEY. Yes.

Mr. OwWENS. Senator, it could be a variety of things. It could have
involved a review of an integrity issue relating to funds where we
receive lots of checks in the mail. It could be an internal audit for
an integrity check from the East Coast to the West Coast.

It could have also covered a particular procedure in an examina-
tion as to how that procedure was being carried out by our employ-
ees—by the revenue agents, by the managers, and by the execu-
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tives—in following the national office policy. Those 60 nationally
coordinated audits that we referred to are done for two reasons.
One is to determine whether or not the Commissioner’s policies are
being carried out by the field in their day-to-day operations; and
the second reason is to determine whether or not there are better
ways to do that.

And then those recommendations are made both to the local
people and also directly to the Commissioner’s office.

CAses REFERRED TO INSPECTOR GENERAL DURING FiscaL YEAR 1986

Of the 60 internal reports that went to the Inspector General, approximately 30
dealt with review of processing returns and documents, collection or examination
procedures and communications with taxpayers; 14 dealt with review of procure-
ment or imprest funds policies and procedures and the remaining 16 covered a
broad spectrum of areas within the Service. A list of the G0 cases referred to the
Inspector General is attached.
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Date of
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11/22/85

01/24/86

02/07/86

02/14/66

04/02,86

04/30/86

05,/30/86

06/13/86

06/24/86

07/02/86

07/18/86

07/18/86

07/25/86

02/12/8%

03/14/86
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Title

Review of the Los Angeles District Small
Purchases Imprest Fund (Ref. # 95113

Selected Payroll Activities at the IRS Data
Center (Ref. # 060111)

The Effectiveness and Efficiency of the
Procurement System in the North Atlantic
Region (Ref. # 66011

Establishing a Contract Administration
Program in the Internal Revenue Service
(Ref. # 06047)

Review of Procurement Practices in the
Buffalo District (Ref. # 66034)

Review of Security and Use of ADP Equipment
in the Midwest Region (Ref. # 16026)

More Effective Managerial Controls and
Coordination with Customer Functions are
Needed in the National Office Contracts and
Procurement Branch (Ref. # 06245)

Review of Small Purchase Imprest Fund in the
Regional Office (Ref. 66023)

National Computer Center Small Purchases
Imprest Fund {(Ref. # 06251)

The Small Purchases Imprest Fund in the
Cleveland District (Ref. # 46052)

Review of Procurement Practices for Contract
Labor Services in the North Atlantic Region
(Reg. # 06172)

THhe Efficiency of the Internal Revenue
Service's Administrative Accounting System
Can Be Improved (Ref. # 06172)

IRS Compliance With Information Return Filing
Requirements .(Ref. # 06272)

Review of the Regional Inspector
Investigative Imprest Fund and Special Moneys
Transactions - Southeast Region

(Ref. # 06133)

Regional Inspector Investigative Imprest Fund
and Special Moneys Transactions in the
Southwest Region (Ref. # 06193)
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10/22/85

10/31/85

12/02/85

12/09/85

04/29/86

04/30/86

03%/11/86

09/10/86

09/16/86

09/16/86

08/27/86

09/12/86

260

Title
Improvements Are Needed to Enhance the
Effectiveness of the Foreign Information
Document Program (Ref. # 05276)
Recovereq Mail from Santa Ana Site - Laguna
Niguel District (Ref. # 95134)
Evaluation of Internal contiols and

Accounting Systems Under the FMFIA for the
Year Ended September 30, 1985 (Ref. # 06071)

Review of the
(Ref. # 06091)

IRS Audit Resolution System

Review of the Service's Abusive Tax (Shelter
Detection Program (Ref. # 06118)

Service Programs Are Not Effectively
Promoting Taxpayer Compliance (Ref. 06104)

Review of Imprest Funds in the San Francisco
District (Ref. # 96066)

Taxpayer Service Expanded Adjustment
Authority in the Detroit District

{Ref. # 46062)

Review of the Taxpayer Service Division's
Responsiveness to Taxpayers - Phase II
(Ref.# 06265)

Inventory and Management Controls in the
Adjustrent/Correspondence Branch

(Ref. # 16033)

The Service Should Take Steps to Improve

Compliance with Return Filing Requirements
(Ref. # 06301)

Review of the Automated :ollection System

(Ref. # 06A286)
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Date of
Report

10/02/85

11/01/85

12/19/85

12/31/85

01/24/86

02/13/86

02/14/86

02/25/8

04/01/86

06/19/86

06/25/86

07/02/86

07/10/86

08/05/86

08/12/86

261

Title

Improved Refund Review Procedures Would
Reduce the Number of Erroneous Employment Tax
Refunds Issued (Ref. # 6505R1l)

Improving the Returns Processing Activity in
the IRS (Ref. # 060213)

IRS Processing of Interest Free 1984
Individual Tax Refunds (Ref. # 060613)

Special Review of the Service's Control Over
the Processing of Tax Returns and Documents
(Ref. # 060512)

Management Controls in the Service Center
Computer Branch Need to be Strengthened
{Ref. # 061210)

Review of Account Adjustment and Manual
Refund Controls in the New Orleans District
Problem Resolution Program (Ref. # 16026)

The Mid-Atlantic Region Needs to Better
Implement Their Systems Design to Identify,
Communicate and Resolve Processing Problens
(Ref. ¢ 86012)

Irproving the Quality of Notices in the
Internal Revenue Service (Ref. # 060812)

Review of the Taxpayer Service Division's
Responsiveness to Taxpayers (Ref. # 06142)

Further Strengthening of Controls Over the
Service's Federal Tax Deposit Processing is
Needed (Ref. ¢ 062210)

Follow-up Review on the IDRS Terminal
Replacement Plan (Ref. # 06202)
Alternatives for Reducing and Resoiving

Unpostable Transactions (Ref. # 9604R2)

On-Line Review of the Design and Development
of the Realtime Input System (Ref. # 06151)

Review of the Service Center Upgrade of
Mainframe Processing Systems (SCUMPS) Design
(Ref. # 06182)

IRS Test of Commercial Lockbox Processing of
Estimated Individual Income Tax Payments
(Ref. # 36034)
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Report

11/06/85
11/13/85

11/27/85

12/23/85

01/13/86

0l/15/86

01/31/86

03,/19/86

0l/21/86

03/25/86

03/31/86

04/08/86

04/16/86

04/30/86

05/12/86

06/17/86

06/19/86

06/25/86
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Title

Review of Processing Refund Freezes for 100%

Penalty Cases (Raf. ¢ 96011)
Review of Controls in the Los Angeles
District Examination Division (Ref. # 96125)

Review of Collection Activity on Large Dollar
Accounts in the Indianapolis District

(Ref. # 46011)

Review of Selected Areas in the St. Paul
District (Ref. ¢ 36018)

Review of Controls Over Tax Returns in
Correspondence Examination in the Atlanta
Service Center (Ref. # 16012)

The Service Needs to Reevaluate and Refine
Its Use of Installment Agreements as a
Collection Tool (Ref. # 060313)

Raview of Collection Division in the Wichita
District (Ref. # 56012)

Controls Over the Investigative Imprest Fund,
office of Assistant Regional Commissioner
(Criminal Investigation), Central Region
(Ref. # 46021)

Review of the Investigative Imprest Fund in
the Phoenix District (Ref. § 56010)

Controls Were Effective Over Returns Selected
for Examination in Central Region
(Ref. # 46040)

Property of Seizure and Sale Activities,
Detroit and Indianapolis Districts
(Ref. # 46030)

Review of Controls in the Seattle District
Examination Division (Ref. # 96022)

Controls Over Penalty Abatements Initiated by
Revenue Officers (Ref. # 5602R1)

Service Progranms Are Not Effectively
Promoting Taxpayer Compliance (Ref. # 06104)

Review of the Criminal Investigation
Investigative Imprest Fund (Ref. # 06238)

Improvements Needed in the Enforcement of
Currency Transactions Reporting and the Use
of Currency Data in Compliance Proqranms

(Ref. # 061613)

Review of the Automated Collection System in
Western Region (Ref. # 96033)

Review of Offers in Compromise - Western
Region (Ref. # 96053)
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Senator GrassLEY. Were any of these significant cases reported
to the Congress? You know, this Inspector General in Treasury
does not have to report to Congress.

Mr. Owens. I don’t know the answer to that, Mr. Chairman and
Mr. Grassley, because the reports would have gone dircctly from
the Inspector General of Treasury. They would not necessarily
have gone directly from us. We provide the oversight committees
copies of the nationally coordinated audits. In the past, we have
done it on an individual basis, and at times upon the request of the
committees, we have provided them on a routine basis.

The third way we have done it is to provide them with an index
on an annual basis, and let the committee select those that they
would like to look at and review.

Senator GRASSLEY. Are investigations of employee misconduct re-
ported to the Congress?

Mr. Owens. No, they are not necessarily reported to Congress,
but they are investigated by our internal security people who are
part of the Inspector’s office. The Inspection service is divided into
two parts. One is internal audit which does the professional inter-
nal audits, and the other is internal security which handles the in-
tegrity and conduct issues.

nator PrRYOR. Senator Reid?

Senator REip. Thank you, Mr. Chairman. Mr. Commissioner, I
think all of us here are aware of and in sympathy with the prob-
lems that we have with the underground economy, with the so-
called ministries by mail, with the tax protesters. And I think that,
without question, if you can point us in the right direction, we will
be happy to work with you in that regard.

But we are not here—any of us here—to protect those people;
and I know you are aware of that. ] make that comment to you to
indicate to you that we want to work with you, but you have to
give us some direction in that regard because that does take some
expertise that we don't have.

As far as asking direct questions, however: How many Problem
Resolution Officers do you have? You said you are going to meet
with them here in D.C.

Commissioner GiBBs. I am going to meet with them; I think there
are seven that are coming in today. I will meet with all of the
Problem Resolution Officers from around the country later; and
Jack, we will have how many attending then?

Senator REip. How many are there? That was my question.

Mr. PeTRIE. We will have one in each of our 63 districts.

Senator REID. So, there are 63?

Mr. PeTrIE. Plus one in each of our 10 service centers, plus one
in our seven regional offices.

Senator REiD. So, approximately 100?

Mr. PeTrIE. Yes, just under 100.

Senator REID. Also, I have some questions about the Service Om-
budsman. Mr. Petrie, you report, according to the testimony of the
Commissioner, to him. Is that right?

Mr. PerrIE. That is correct.

Senator REIp. As I understand, and I haven't had the opportuni-
tﬁ to closely review your comment on provision of the bill to have
the—I have lost the word——
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The Inspector General——{Laughter.]

Tell me fyour feeling, Mr. Petrie, about the Inspector General
provision of our bill. Have you had an opportunity to look at that
yourself?

Mr. PetriE. Yes, I have read the provisions

Senator REeip. All right. Tell me what your feeling is about that.
There would be no conflict with you, would there, if there were an
Inspector General involved?

Mr. PETRIE. Actually, with the current inspection system as it is
now, we really work in two different areas. I work primarily in
program problems; and if we have some problems that we identify
as conduct, those would be referred over to that office.

Senator REID. So, there are two separate functions. Is that right?

Mr. PeTrIE. That is correct.

Senator REIp. And as far as you are concerned, you report to the
Commissioner and the Inspector General would not. Is that right?

Mr. PeTrIE. If that is the way the bill reads.

Commissioner GiBss. I wonder if I might comment, Mr. Reid?

Senator REID. Of course.

Commissioner GiBss. My feeling about the Inspector General pro-
vision is basically this, and it is borne of experience really over the
last 10 years, while I was here before and at the present time. I do
believe with our inspection service and with the Ombudsman, and
with our new initiatives and new directions, that we are capable,
within the organization, of providing the needed advice and assist-
ance to taxpayers with respect to their rights and in protecting
those rights. For that reason, I question the need for the oversight
of the Inspector General.

But the other point that I would make to you is this: I reco(fnize
that, tc some extent, that may be self-serving on my part; and so I
would simply like to add a competing consideration to the discus-
sion as you consider the Inspector General, and that is this. As I
understand the provisions in the bill with respect to the Inspector
General, it would give the Inspector General, under certain circum-
stances, the right to intervene in live cases where there was an al-
legation of some sort of impropriety of that sort.

I would ask, I would plead, that you think long and hard before
you provide someone outside the organization with that kind of
ability. I think one of the things that is very important to our tax
system is for taxpayers to believe that the Internal Revenue Serv-
ice will not be penetrated, and it will not be manipulated by any
organization outside of it for political or any other reasons. And
indeed, at times in this country, we have had allegations that enti-
ties—organizations—outside the Internal Revenue Service have at-
tempted to invade the Internal Revenue Service, particularly to use
our inspection organization, to subvert some of the rights of indi-
viduals. I understand that we can certainly protect against that. I
understand that there are things that we can do, but that is some-
thing that I want you to know that I am very, very concerned
about in terms of the appearance and the opportunity.

Senator REIp. Mr. Chairman, I know my time is gone, and I will
wait to come around again; but I would say, Mr. Commissioner,
that all other agencies have an Inspector General and, in 1y opin-
ion, I think the IRS would function better from a perception stand-
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point. One of the things that I think we all have to be aware of,
and I certainly want to stress this point: We not only with the IRS
have to deal with what is bad but the appearance of evil—the ap-
pearance of bad. And I think that is what this bill does. In my
opinion, it would give people more confidence.

If you look at some of your written testimony, as I did, you say
that there are only 22,450 seizures a year. Again, that identifies
only a small number of the overall contacts you make with the tax-
gayer; but still, that is about 100 seizures a day. That is still a lot

ecause we are dealing with people. We are not dealing with major
corporations.

Mostly, seizures take place—I would bet—with individuals, small
people, not the companies or the types of people who are sheltering
taxes and trying to avoid taxes, but small people like some of the
letters that Senator Pryor read.

I would hope, Mr. Chairman, that there may be a brief opportu-
nity as we come around again to ask some more questions.

Senator Pryor. Certainly.

Commissioner GisBs. Mr. Chairman, could I respond before we dgo
on because I think Senator Reid has raised two good points, and I
would like to comment on them?

Senator Pryor. Certainly.

Commissioner GiBBs. One, in terms of whether the Internal Rev-
enue Service is somewhat unique in comparison to other organiza-
tions, I would like to submit that the IRg is somewhat unique due
to the disclosure laws that we have in the Internal Revenue Code,
the intent of which is to protect the confidentiality of the very,
very confidential information being submitted to us. Those disclo-
sure laws, in my experience, are somewhat unique to the Internal
Revenue Service because of the nature of the job.

And what I am trying to suggest is that, with the Inspector Gen-
eral or an organization outside, you at least have a competing con-
sideration from a taxpayer’s standpoint as to whether the informa-
tion will be kept confidential and whether the organization will use
the information in an appropriate way.

The second comment that I would make is with respect to the
seizures. Seizures are obviously one of the most severe and intru-
sive types of actions that we can take. At times, they are impor-
tant; and in looking at those statistics, one of the things that I
think you should know is that we estimate—and we don’t have spe-
cific figures because we don’t keep these figures, but we estimate—
that more than half of those seizures deal with situations where
owners of businesses have withheld taxes from their employees
which belong to the Federal Government and then have not paid
those taxes over to the Federal Government.

And when we get into the discussions with respect to installment
agreements, quite honestly, Mr. Reid, from my experience as a
practitioner and as a tax administrator, usually that is the last
ditch type of thing. It is only when they are in dire straits do they
begin to really use the trust fund proceeds because they have no
other alternative. So, when you start talking to them about install-
ment agreements, usually they don’t have the cash flow to ﬁay the
trust fund taxes that are going to come due plus the back taxes
that are owed. Oftentimes the reason that we are compelled to go
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forward with seizures is that, if we don’t do so, then the taxpayer is
in the situation of having no alternative but to continue to use the
money that actually belongs to the Federal Government to try to
keep the business afloat.

Senator REID. I won't respond to that.

Senator GrAssLEY. Mr. Chairman, as I have heard the Commis-
sioner speak here, everything he says is very legitimate; but they
have also been things that we have considered in our legislation.
We don't require the disclosure of anything that any other law pre-
vents from being disclosed.

In regard to whether the Inspector General would get into the
internal operations of a bureaucracy, we don’t allow the Inspector
General to question legal judgments or get involved in legal judg-
ments. And we do not allow the Inspector General to get involved
in the determination of policy. And those are all things that he has
exgzessed, but our legislation addresses those concerns.

nator PrRYoRr. Our bill takes care of those concerns.

lSenator GRrASSLEY. So, you should not have any fear from our leg-
islation.

Commissioner GiBBs. Senator Grassley, could I just respond by
saying that I understand the lines that we are drawing with words.
I am concerned, and I would be glad to explore the concerns with
you; but I am concerned as to where a legal judgment and a policy
judgment starts and stops and where the practical judgment of
;)vehqther or not you take a particular action and examination

ns.

nator GrRAssLEY. We asked for access to that information and
were told we could not get it. So, that is the difference between an
Inspector General who has administratively been set up and re-
E)orts or does not report, as he sees fit, as opposed to a statutory
nspector General who'must report some things to Congress. What
we are basically after here, Mr. Commissioner, is just information,
nothing more.

We have a constitutional responsibility not to interfere in the
Executive Branch of the Government.

Commissioner GiBs. And Senator, let me say as well that I un-
derstand your concern. What I would like to do is see if we could
find some ways in which we could communicate. For example, I
welcome what we are doing today; and that is the oversight that is
being exercised by this subcommittee. These are ways that we can
communicate.

In addition, we already have statutorily authorized ways in
which we can communicate with the Joint Committee that also has
oversight over us. I am not suggesting that it is not important to

rotect taxpayers' rights or that there are not mistakes and prob-
ems that arise. What I am suggesting is that there are things in
place and we can certainly talk about whether we need to enhance
those from the standpoint of the Problems Resolutions Program ca-
pabilities and from the standpoint of people’s awareness of the o

rtunities that they have from a management standpoint, pro
em resolution standpoint, and Inspection standpoint.

All I am trying to say is that I think there are other ways that
we can address this, and I would at least like to have that dialogue
as you consider things like the Inspector General, GAO, and so on.
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Senator PrYor. Mr. Commissioner, of the 18 Cabinet level de-
partments in our Government, two of those departments do not
have an Inspector General created by statute. One is the Depart-
ment of Justice; the other is the Treasury Department. I think we
are very cautious about granting new powers to anyone in the Fed-
eral Government, and we would certainly be cautious in this in-
stance to grant new powers to an Inspector General created by
statute and empowered by the Congress to be an advocate for the
taxpayer.

I have no disrespect whatever for Mr. Petrie, but I will be
honest. I guess confession is good for the soul; I didn't know until
January that we had the Problems Resolution Office in the IRS. I
hate to admit that, but how many other taxpayers don’t know it?
Are taxpayers advised about a Problems Resolution Office?

Commissioner Gisss. Indeed, Mr. Pryor, they are; and I would
like to submit for the record materials that we provide taxpayers
concerning the Problem Resolution Program.

[The prepared information follows:]

PusLicITY FOR PROBI.EM RESOLUTION PROGRAM

The Problem Resolution Progam (PRP) is publicized in a variety of ways—it is dis-
cussed in the IRS tax packages that are sent each year to individual taxpayers, in
IRS Publication 17, Your Federal Income Tax, and Publications, 556, Examination
of Returns, Appeal Rights and Claims for Refund, and 586A, The Collection Process.
Copies of the appropriate es from the Form 1040 tax package and Publication 17
are attached. PRP is also publicized through TV and radio announcements and arti-
cles in newspapers and magazines. PRP posters are displayed in IRS public contact
offices and are also placed in other government offices. Problem Resolution Officers
meet regularly with tax gractitioner groups, Congressional staffa and other outside
froupe to explain and publicize the program. In addition, PRP posters are placed in

RS work areas to remind employees of their responsibility to identify cases meeting
criteria so they can be referred to PRP. In fact, while there has been and continues
to be considerable external publicity about PRP, the majority of cases will result
from IRS employee referrals.

In November, 1986, the Service launched Operation Link—a new cooperative
effort between our PRP Offices and tax practitioners. A new publication (Pub. 1320)
entitled Operation Link was develoi)ed which explains the Problem Resolution Pro-
gram and when practitioners should contact PRP offices. It also provides the ad-

resses for all district and service center PRP Offices and the telephone numbers
for the district PRP Offices. Copies of the publication and a cover letter explaining
Operation Link were sent to the following organizations: the American Institute of
Certified Public Accountants (AICPA), the American Bar Association (ABA), the Na-
tional Society of Public Accountants (NSPA), the National Association of Enrolled
Agents (NAEA), the National Association of Income Tax Preparers (NAITP), and
the American Payroll Association (APA). Subsequently, copies of ‘e publication
have been sent to the Tax Section of the ABA and to the American Society of Pen-
sion Actuaries. Publication 1320 has also been widely handed out at liaison meet-
ings with tax practitioners around the country.

Senator PryoRr. If we have a Problems Resolution Office, and all
100 officers are good people (and I assume they are), why is it that
I am getting 100 letters every day and 300 pﬁone calls every day
and they are not going to you, Mr. Petrie? I mean, they are coming
to us as a last resort.

Commissioner GiBss. Mr. Chairman, one of the things that 1
would like to address with you are ways to give the Problem Reso-
lution Officers more visibility, and to communicate that better to
the taxpayers.

I understand your concerns in this regard, and I think they are
legitimate.
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Senator PrYyor. Mr. Commissioner, I will use a personal situation
as an example. If I had a tax problem and I knew that I was in
some difﬁcult{, I don’t know that I would call Mr. Petrie up and
tell him that I have a problem. I don't know that I would call him
because I might have a fear that Mr. Petrie would turn me over to
the collection and seizure bureau of the IRS or that he would do
something else to me. People are afraid of the IRS, Mr. Commis-
sioner, and they don’'t know what a nice fellow Mr. Petrie is.

I am just like Senator Reid and Senator Grassley. Over this last
recess in Arkansas and in our respective States, I had no idea—
none whatsoever—that this legislation that we have now intro-
duced would touch a raw nerve out there in our population like
this one has. I mean, people from all walks of life would come up
and say: “I wanted to carl you, but I was afraid to. I was afraid
that somehow the IRS might find out about me or hear about me.”
I don't think that is the kind of tax collection we need.

Commissioner GiBBs. Mr. Chairman, we are not looking for fear.
We are not looking for love. We are looking for respect and confi-
dence. I have tried to at least outline some things today that, in
terms of things that we are doing with our people, will attempt to
meaningful address some of the issues that you are raising. I can
tell you this. As the Commissioner and as a former practitioner,
people do call on Problem Resolution, and they call on them exten-
sively; and they are not afraid to do so. And the results are very,
very good.

Senator I’RYOR. Mr. Petrie, are there any additional powers that
you would like to have?

Mr. PetriE. I currently have the power to stay an action, and we
use it frequently.

Senator PrYoR. Do you have the power to issue, say, a stop order
if you feel that a taxpayer has been abused?

r. PETRIE. Absolutely.

Senator PrYorR. And how many times have you invoked that
power?

Mr. PeTriE. We really don'’t keep track of them, but——

Senator PrYOR. I want to know how many times your office has
irlx)volégd a stop order when you feel that a taxpayer has been
abused.

Mr. PeTRIE. Over a period of years, if you are talking about me
personally, I would say probably a couple dozen or three dozen
times.

Senator Pryor. Thirty six times maximum?

Mr. PeTrIE. Yes. | don't get that many direct telephone calls, al-
though I do talk to a lot of taxpayers.

Senator Pryor. Out of 100 million taxpayers?

Mr. PetrIE. But our Problem Resolution Officers throughout the
country do the same thing, and last year we handled about 550,000
cases; and I would say in one way or another, probably some stop
action was taken in each of those. Only a couple hundred of those
actually involved the seizure of assets tl)';at the taxpayer had.

Commissioner GiBss. Could we give you a submission, Mr. Chair-
man, on this question, to give you additional information?

Senator Pryor. I would appreciate that. I think that is very key
to this part of this legislation.
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Commissioner Gisss. I do, too.
(The prepared information follows:]

TAXPAYER OMBUDSMAN AND PROBLEM RESOLUTION PROGRAM INTERVENTION IN CASES

In fiscal year 1986, the Problem Resolution Program received 550,000 inquiries.
This compares to 506,000 in Fiscal year 1985 and 377,000 in Fiscal year 1984. The
majority of the inquiries deal with service center related or tax account related
problems. Approximately 10 percent dealt with Collection problems and 6 percent
with Examination concerns. Specific records or counts of ‘stop actions” are not
kept, although in instances where an enforcement action is either imminent or al-
ready effected, further action is held in abeyance until the case is reviewed by man-
agement officials and a determination made as to correctness of our action. The
Taxpayer Ombudsman estimates that he personally requests action to be delayed
or stopped in approximately 30-35 cases over the period of a year. Requesting a re-
lease of levy or delay in issuance of a levy is frequently made by field Problem Reso-
lution Officers.

Senator PrYoRr. I have one final question for Mr. Petrie: In a sit-
uation where a taxpayer goes to a Problems Resolution Officer—
say in Little Rock, Arkansas or Memphis, Tennessee or wherever—
is he or she ensured that whatever stated to that Problems Resolu-
tion Officer will not be used somehow against that taxpayer?

Mr. PETRIE. I am not sure how to respond to that. I think we
would have to advise the taxpayer of the best way to handle that
particular situation and of their rights.

Senator PRYOR. Do you advise them basically of their Miranda
rights—that whatever you say may be held against you?

Mr. PeETrIE. No, we do not get involved with Miranda warnings,
Senator.

Senator PrYoR. Do taxpayers know their rights?

Mr. PeTrIE. We try and advise them of their rights.

Senator PrYOR. Are taxpayers discouraged from bringing an ac-
countant or an attorney to an interview or to an audit?

Commissioner GiBss. No, they are absolutely not, Mr. Chairman.
I would like to give you copies of the written materials that we
give to taxpayers in connection with examination and collection to
submit for the record. It is attached to my statement, and in those
materials you will see that the taxpayer is advised that they have
the right to be represented. The only thing we require, if the repre-
sentative is going to be there without the taxpayer, is a power of
attorney or a disclosure form. If the representative is with the tax-
payer, we do not even require that.

I would also like to read something; this is with respect to a prior
question.

Senator PrRYOR. P-r-i-o-r or P-r-y-o-r?

Commissioner GiBss. Oh, I am sorry. P-r-i-or, Mr. P-r-y-or.
(Laughter.]

This is a quote from the materials that we send to someone when
we send them a collection notice, and there is a spacific provision
that is headed in bold letters: Problem Resolution Program, PRP.
The PRP is designed for taxpayers who are unable to achieve a res-
olution to their tax problems through the avenues of review ex-
plained in this booklet. To use this service, you should contact the
Problem Resolution Officer on our toll-free telephone system or
visit him or her in our District Office.
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And that is in the materials that are given with each collection
notice.

Senator PrRYOR. Now, on the subject of toll-free calls, just a few
days ago the GAO said that IRS answers the taxpayers wrong 22
percent of the time. Did you respond to that GAO report?

Commissioner GieBs. I have, indeed, and what I have been
saying, Mr. Chairman, what was tested, was the response that the
IRS telephone assisters were giving to 21 specific tax law questions.
We handle about 60 to 70 million contacts in Taxpayer Service a
yeaxi. Two-thirds of those have nothing to do with questions about
tax law.

They have to do with account-related questions or forms, publica-
tions and that type of thing. The remaining one-third deal with the
tax law, and that is where the 21 questions asked in the test were
concentrated. If you exclude from the 21 questions three of the
questions, then we had an accuracy rate of between 85 and 90 pér-
cent; and two of the three questions basically involved things that
we had not covered in prior training courses: The W-4 issue, which
was new this year, and also the Tax Reform Law, which frankly we
are beginning to do that training now, but it really was not appli-
cable to the 1986 filing season this year.

Now, we looked at the questions ahead of time; they were fair
questions. I have already expressed that I am concerned and not
satisfied with the responses, but I would like to set it in the context
that these are a relatively small part of what we do in taxpayer
service, and overall our accuracy rate is far higher.

Senator PrYOR. Senator Grassley.

Senator GRASSLEY. Before I leave, I need to have your comment,
Mr. Gibbs, on this testimony that we have had for a long period of
time but even repeated in the last week or so at our last hearing
where, even despite the fact that national policy is against judging
and evaluating IRS employees on their hi%h production and high
seizure and all those things, you know the feeling out there is that
it is a fact of life, that that is the only way you are going to get
promoted—if you have good statistics.

Commissioner GiBss. Mr. Grassley, I think that the best way that
I can answer that is to recognize the fact that I can sa all I want
to as to what I think the policy is. I can talk to Mr. Coleman and
the other seven Regional Commissioners; we can talk to the Dis-
trict Directors. But people’s perceptions are part of the things that
we are going to have to continually deal with when we are in an
area where the principal function of the person is to deal with col-
lection problems.

Now, I tried to spell out in my opening statement and in my
testimony what we are doing to address, at the working level, the
perception as to what is important if you are a collection officer. We
are trying to address it in the way we recruit people, in the way we
train people, and in the way we promote and pay people. One of the
things that I would like to ask Mr. Owens to do is to prepare for a
discussion with you as to what are the factors that we use in
promoting and increasing the pay of our collection officers and
provide the materials that he is going to be referring to as a
submission to you so that you can see what we actually use when we
increase the pay or promote our collection officers.
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Senator GrRASSLEY. Yes. Consider as you answer, though, that we
have had former employees of the IRS state that this is the way
promotions and pay raises are determined from within. I mean, 1
said perception, or maybe you said it for me; and I don’t disagree
with that, but we have also had from a practical standpoint people
tell us that this is the way the system works—people who have
been on the inside.

Commissioner GiBas. Yes.

Mr. OweNs. Senator Grassley, 1 have heard those comments, and
I looked at them with a great deal of interest when they appeared
in the hearing last week. I have been in this business now for 28
years, and I continue to hear that. We continue to do everythin
we can to try to eliminate that perception, and we do that throug
the managers. We have nothing in writing that I am aware of, and
we have gone back and researched the policy all the way from the
written policy that was put in place about 25 years ago, that has
been revised somewhat over the years, but the content and the
meaning has not changed substantially from the time in the early
1960's when it was put into place.

There are factors that we look at for promotion, as in any large
organization that tries to decide who to promote and who will not
be promoted at times.

Let me just talk about four or five of those rather quickly. Work-
load management. The documentation of what the taxpayer has
said and what is said and what is communicated. The application
of collection skills and investigative techniques. Now, these are col-
lection officers, and ones that were referred to in the testimony
last week.

Senator PRYOR. Excuse me. State that one over again.

Mr. Owens. Utilization of the collection tools. Communication is
a factor. Protection of the Government’s interest is a factor, be-
cause all of these people have a basic responsibility to protect the
Government’s interest and, at the same time, protect the rights of
the taxpayers that they are dealing with and to communicate to
them what their rights are and what their responsibilities are at
the same time.

Now, we also go a step further, and we decide which one of those
factors—and I haven’t given you all of them, are very critical, and
which are not as critical in terms of performance. One of those
that is listed as critical is utilization of the tools of the collection
process. Another one that is critical is communication. Is there
written communication? Is there oral communication? Is a presen-
tation made the taxpayer in a courteous and professional manner?
There are revie:vs made by the group manager and required to be
made of the cases, as to how effectively Revenue Officers utilize
their time, and the quality of their use of collection tools.

And let me add that one collection tool is an installment agree-
ment, and we had almost a million of those made last year, some
670,000 installment agreements were made where people could pay
their taxes over a period of time. That is one of the coﬁection tools.
Ancther collection tool is the one that causes so much emotion, and
that is the seizure of assets.

Senator PrYor. You had 25,000 seizures last year, but you also
had one million levies. What would that be against?
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Mr. Owens. That would be against bank accounts or accounts re-
ceivable. Now, in this process of an evaluation, I think that people
will always, hopefully, take pride in what they do and how they do
it, both as individuals, and as professionals.

They can never make someone happy when they are collecting a
tax. It just doesn’t happen. The best we can hope for is that they
leave the taxpayer with an understanding that they have been
treated fairly and that the case has been handled on a professional
basis; and even though they don't like the results, they have some
respect for the person as well as the agency. That is the effort that
we try to %ut orth. That is the effort we try to measure; but in
doing so, the majority of the people take pride in their work, I
think, and routinely look at what they do. And they probably look
at the results of what they do in terms of dollars. I would not sit
here today and tell you that we don’t have people who don't know
how much they personally have collected because they do know.
Many of them do but many of them don't. But collecting tax dol-
lars is what they do, day in and day out; and having the responsi-
bility to do that, they tend to internally measure that.

There is no way that I can keep that from happening. There is
no law that can be passed. There are no provisions that can be put
in our Commissioner’s guidelines or procedures that will stop that;
but it does put the burden on the Commissioner’s office, on the Re-
gional Commissioners, and on the managers, all the way through
our organization, to routinely work with our people to try to con-
tinually reassure them that we are not measuring them on dollars
collected or seizures made.

And at the same time, when we find that occurring, we move to
sto& that and prevent it in the future.

nator PrYoRr. Thank you, Mr. Owens. Senator Reid.

Senator Reip. Thank you, Mr. Chairman. In listening to this tes-
timony today, I am struck with a couple of things. One is that it
seems that you have very few objections to the bill that we have.
You object to it legislatively but not the intent of what we are
trying to accomplish. And I would suggest—and I do want the abili-
ty to review closely that which I just received, which is the Inter-
nal Revenue Service comments on our legislation—because I do
have some questions about that.

I haven’t had time to look at it closely, but for example, people
should not be promoted on the basis of how much money they col-
lect. We all agree to that. There were hearings held previously, and
Senator Levin, for example, asked some questions about this. And
at that time—in 1980—four IRS agents came in and testified that
promotions were based on how much money was collected; and of
course, the testimony at that time from the Service was that that
would be stopped.

We are here seven years later, and now we have Smith and an-
other man who was on Nightline who testified that that is still
taking place. In my opinion, this should be put into law; it would
stop people from having to interpret manuals and things of that
nature. In addition to that, ] am looking at some of the criticism
you have regarding one aspect of our bill which was that you can’t
conduct investigations into or surveillance over the beliefs or asso-
ciations of an individual organization. And there is written criti-
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cism on that to the effect that you wouldn’t be able to look at tax
protesters.

Well, I think that that could be easily put into the law. You
could still have that authority, but the broad, broad authority that
is in the law that gives people concern wouldn’t be there an
longer. You could still look at organized crime. You could still loo
at tax protesting organizations.

What I am trying to say is that it would appear to me that it
would be good for the Internal Revenue Service—and we all agree,
President Reagan agrees, and people before him—which has a real
bad reputation. I think if we had something like a Taxpayers' Bill
of Rights, it would help create confidence in the system because, as
you indicated in your oral testimony, this is a voluntary compli-
ance system that we have. I tried that on at home a few times, and
people chided me that it isn't; but we know that it is a voluntary
system.

So, my point is that I think a closer review of this legislation
from a positive standpoint would allow us both—hat is, the Legisla-
tive Branch of Government and the Executive Branch of Govern-
ment—to make some headway and put some of this into law and I
would hope create the intent that is there on both sides.

th’mmissioner GiBBs. Senator, I wonder if I might comment on
that?

Senator REID. Surely.

Commissioner GiBbs. I suppose one of the things that I have been
trying to suggest in my discussion with you this morning is that
indeed you are right with respect to a concern, a common concern,
about some of the issues. I mentioned that in my opening state-
ment. A desire to address problems and the causes of the problems
and seek solutions.

I guess one of the things that I would like to explore with you on
many of these points—and perhaps there are some where we would
have an agreement with respect to the legislation, is to suggest
that within the organization could come up with statemerits that
we could make available, and things that we could do. It seems to
me that if we, as an agency, act, rather than having it imposed on
us, if we are the ones that are basically doing it and then trying to
find ways to communicate that within the organization—because it
is ours, not because it is something that Congress has passed—then
we may really deal fundamentally with the causes of the problem.
I honestly don’t see that passing a law and saying that the organi-
zation will not promote or pay based on production when we say
we are not doirg that will solve anything, all that will do is create
a situation where we can argue about it.

I would like to see if we could come up with something to really
address some of the problems that are out there.

Senator REip. Mr. Commissioner, what I think would be great is
if there could be a Taxpayers’ Bill of Rights. Now, I would give
strong consideration to maybe the IRS coming up with their own
version of it. For example, I think that we should be able to
record—we, the taxpayers, should be able to record—the conversa-
tions that the IRS employees have with us. We have a multitude—
too numerous to mention—of people saying they told me this, and
another agent came in and said they had no authority to do that. I
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have already sold my home; I have taken a second mortgage on my
home. What am I supposed to do now? They have changed the
rules in the middle of the ball game.

Commissioner GiBBs. Senator, we already have that and I would
be happy to provide copies of it; I think it is attached to my testi-
mony. We already have a policy, in writing, that the taxpayer in
an examination or a collection action can record the conference.

Senator ReIp. All right. I think the point I want to make in clos-
ing, Mr. Chairman——

Senator PrRYoRr. Go ahead, Senator Reid.

Senator REID. I want to submit questions in writing to the Com-
missioner’s comments on our bill. I think—at least the way I am
hearing things here—that the intent of both is the same. Now, I
have no problem with the law incorporating some of these com-
ments; but I think, rather than have this as an adversarial process
between the Commissioner and the Congress, we should be able to
come up with something that meets the demands of these hundreds
and hundreds of people—I won't even say demands—inquiries,
pleas—p-l-e-a-s. They need some help. To create confidence in the
system, I think that is what we are trying to do because confidence
in the system isn’t there; and that is indicated by my trip home.

You know, I wanted to talk about the spying situation going on
in the Soviet Union. I wanted to talk about the deficit. I wanted to
talk about my several bills. No one wanted to talk about that.
Every place I went, the only thing they wanted to talk about was
the Taxpayers' Bill of Rights, saying: Boy, that is right on; you
have got to do soimething about that; that is not fair. Do you know
what they did to me? No, I don’t know. Anyway, case after case,
and it is usually the small people that come to us; and I say small
in the sense of somebody who has lost a restaurant, somebody who
has lost a job.

So, again, I want to end my statement by saying, Mr. Commis-
sioner, I think a lot of the things that we accomplish on our level
and that the Executive Branch accomplishes on their level is b
the demeanor of the people trying to do what they are doing. I,
again, am impressed with the fact that you, the leader of this orga-
nization which is held in disrepute, are a person who, by demeanor
and perception—at least as far as we have been able to develop in
these several hours we have been here—is one of a positive nature.
And I think that is good for the organization, but we have to get a
little bit beyond that and try to put something more in the me-
chanical means by ‘hich we are going to accomplish this intent

- that we both have. Thank you very much, Mr. Chairman.

Senator PrYOR. Senator Reid, I had to leave the room, and I am

. sorry I missed your line of questioning; but I think some of your

questions related to the internal operations of IRS. And when we
get to that area, Mr. Commissioner, it raises a decision that was
handed down in the Third Circuit Court of Appeals. This illustrates
why I am very troubled about IRS taking the position that, if you
can make these changes internally, everything may be all right.
This is the Lojeski case, and it is in the Third éircult Court of Ap-
pﬁals. I won't cite it right now, but I will cite the court’s ruling in
this case.
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The appellees do not dispute that Mrs. Lojeski was deprived of property within
the meaning of the Fifth Amendment. Rather, they argue that the IRS Manual es-
tablishes only an internal operation procedure and not a constitutional due process
standard. The court erred, they say, in equating the internal operating procedure
with the constitutional standard of due process of !aw.

So, basically, what the Third Circuit Court held was that if IRS
agents don't adhere to the internal operational procedures, the
manual and the rules, this doesn’t constitute a violation of the
right to due process. That is how I interpret this particular case.

And that is why we think that by statute we can define these
things very clearly. We can define the role and the powers of the
IRS, and also the safeguards for the taxpayer.

Commissioner GiBs. Mr. Chairman, let me say that we do not
condone, and indeed I condemn, both personally and as the Com-
missioner, any sort of deprivation of rights that are guaranteed by
the law, either by the Constitution, statute or otherwise.

Also, I think that my statement is backed up with the Supreme
Court’s decision in the Bivins case which imposes personal liability
on any Federal employee who, acting under color of office, deprives
any citizen of rights in this country.

I am really talking about—in the discussion that I had with Sen-
ator Reid—something that was far more positive in the sense of
trying to find a way to address the fundamental causes and issues,
in terms that would give rise to changes in employees attitudes.

Again, I think, as we have repeatedly said, we agree on many of
the fundamental issues. I think the employees of the Internal Reve-
nue Service are dedicated, capable people; and the problem we are
dealing with is something where that is important, but also some-
thing that concerns a small fraction of employees; and I hope we
can deal with that effectively without legislation.

And I think the way to deal with the problem is to basically deal
with internal procedures and attitudes that give rise to it; and that
is what I was really trying to express today. :

Senator Pryor. Mr. Commissioner, I don't disagree with one
thing you just stated. We are all trying to learn more about how
the IRS works. That is a part of this process because, to be honest
with you, it is like what Churchill said when he described the
Soviet Union as “a mystery wrapped inside an enigma.”

And we can maybe also describe the IRS that way because we
don’t know how the IRS operates. But somehow, your philosophy
up here in Washington, D.C,, isn’t getting out there to the regional
gfﬁpes and to the offices that deal with the taxpayers on a daily

asis.

We want to enact your philosophy into law. We want you to be
able go out to your team 100,000 of you, and 8,000 more requested,
and say here is the law, and here is how we are going to do it.

Commissioner GiBps. Mr. Chairman, all I am suggesting is this:
It has been my experience in dealing with people that, if the orga-
nization and the agency and the people themselves come up with
an approach with standards and policies you stand a better likeli-
hood of changing fundamental attitudes as well as the attitude of
the minority than simply having something imposed on you from
outside the organization. That is all I am saying.
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Senator Pryor. Mr. Commissioner, I am going to get into a
broader subject. It is now 5 minutes until 12. We are not going to
continue this hearing much longer, but I will say for Senator Reid
and the other members of the committee that we would like to
submit questions in writing. There are a lot of questions that we
still have that we have not had time to ask. I think everyone in
this country believes that if brought in for an audit, brought in for
an interview, or challenged, a taxpayer has the burden of proving
t(})lgt l;e or she is innocent. Is that your interpretation of the law

ay’

Commissioner GiBss. I don’t think it is a question of innocence.
The burden is on the taxpayer to basically show that they have re-
ported all of their income and that they are entitled to the deduc-
tions and credits and other tax benefits that they claim.

I Rggnator PrYoR. What about shifting that burden of proof to the

Commissioner GiBes. Mr. Chairman, I can be consistent here be-
cause, before I ever put on the Commissioner’s hat, as a practition-
er I have addressed this, representing taxpayers and taxpayer
rights. I don’t think it is appropriate to shift the burden, and let
me explain why.

In my opening statement, I mentioned that the essence of our
tax system is that it is voluntary. Taxpayers have the opportunity,
the right, and the obligation to prepare their own tax returns, to
structure their withholding as they see fit, within the rules of the
law. Now, once the taxpayer does that, and the withholding has
been done, and the return prepared and submitted, the taxpayer
has access to all of the information that indicates whether the
return has been properly prepared. :

I recognize that in a law that has been constantly changing, it is
not an easy thing for the taxpayers to do. But the taxpayers in this
country are given that opportunity—unlike many countries and
States where the tax;;,ayer is told by a Government what the tax
bill is—to determine their tax bill and pay their taxes.

They have the information that shows whether that determina-
tion has been properly made. I submit, in that context, when the
Service comes 1n to audit, then I think it is incumbent on the tax-
ﬁayer—having taken the position, having made the decisions, and

aving access to the information—to bear the burden of simply
showing that what was claimed in the way of income, deductions,
credits 18 correct.

I don’t think it is a matter of “guilty until proven innocent.” I
think it is simply a way of determining the correctness of the vol-
untary self-assessment system in the context of an audit. Further-
more, if you shift the burden of proof to the Government, I frankly
think that it will lead to even more difficulties for us as an agency
and for taxpayers because it will mean we will have to ask many
more questions and, in effect, get into things in a much more intru-
sive way than we do in audits at the present time.

Senator PrYOR. Mr. Gibbs, you have just made a verﬁ good argu-
ment for one of the sections in the Taxpayers' Bill of Rights. That
section relates to the l:granting of a power of attorney from the tax-
payer to his or her CPA or accountant or attorney to go in and, for
example, face the IRS during an interview. This is something that



[ RO V5 S -

PSS v

2717

we really hope that you will look at as the IRS Commissioner. We
think it is very fair. To begin with, a poor taxpayer is called before
the IRS, and it is like my going into a bank. I get nervous every
time I even shake hands with a banker. [Laughter.]

I get especially nervous going into a bank because I never go in
one unless I have to borrow money, and it is the same thing with a
taxpayer. They are frightened, and they don't know how to react. I
noted that we had an Eighth Circuit Court case just recently, and
the court said that no due process right was violated in the IRS
aient's refusal to allow the taxpayer to videotape an interview.
That is another part of our legislation that we think would give
some safeguards to the taxpayer, and we think it would frankly
make that relationship much better.

Commissioner Giss. Mr. Chairman, we agree on both of those.
In our internal rules and in the information that we send to the
taxpayer every time we ask a taxpayer to come in for an office
audit, or be available for our agent to see them, there is a provision
that permits the taxpayer to be represented by a representative
whether by an attorney, accountant, enrolled agent, or whoever.

There are times, Mr. Chairman, as I mentioned in my opening
statement, where we would like, in the presence of the authorized
representative, to ask the taxpayer some questions about facts that
we think the taxpayer has peculiar and specific knowledge of; but
we do not object at any time or in any way if that taxpayer wants
to have a representative with him.

Senator PrYor. We want to put that into law. We don’t want it
in some manual. We don’t want in an internal ruling. We want it
in the law so the taxpayer will know that he or she has that right.

Senator Reid.

Senator ReIp. No further questions, Mr. Chairman.

Senator PRYor. We could go on and on. Mr. Owens, did you have
something else?

Mr. Owens. No, Mr. Chairman.

Senator PrYOR. Or Mr. Coleman? We have really not heard a
great deal from you today. We would be glad for you to volunteer
to walk into this thicket if you would like. [Laughter.]

Mr. CoLemaN. I guess facetiously I could say that I agree with
everythinf my boss has said. [Laughter.]

Maybe I ought to let it go at that.

Senator PRYOR. Let me first make two personal observations.
First, Mr. Commissioner, once again we are very, very appreciative
of your very candid manner in coming before this subcommittee.
We know that we have a piece of legislation that is awesome in its
reform nature. It reforms the whole tax collection system to some
degree. We know that you have been a practitioner out there, and
we dee?ly appreciate your cooreration in working with us on this.

And I also want to personally thank you, Mr. Commissioner, for
the way and the manner in whiclidvou responded to our W-4 hear-
ing recently. You responded quickly, positively, and I want to ex-
press the thanks of this committee to you for doing that.

Now, Mr. Petrie, I want to apologize to you. I feel that I was a
little roughshod with you a while ago, and 1 would like to apologize
to you. I was a little exasperated, but we can get those figures for
the record. I did not mean to badger you, but we sit up here some-
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times and take advantage of a witness. I did not mean to take
undue advantage of you, and so, please accept my apology.

Mr. PeTrIE. No apology necessary. It goes with the territory.

Senator Pryor. Thank you very much.

Cor‘r;missioner GiBes. Mr. Chairman, could ] make one final re-
quest?

Senator PrRYOR. Yes.

Commissioner GiBBs. And that is this. If you ur any members of
the subcommittee, or indeed any of your colleajues are receiving
letters that are of concern, if you would care tc share them with
the Ombudsman, then we will be happy to try to address those
problems in a reasonable way and not in a way where anyone need
have any concern.

Senator Reip. How big is his staff?

Mr. PeTRIE. Large enough.

Commissioner GiBss. I was going to say, Mr. Reid, in this area if

" we are sincere about what we say, we will find a way to do it.

Senator Pryor. Mr. Commissioner, you say you will have 100 of
these problem solvers in Washington this next week? I wish you
would loan us about four of them just to answer the telephones in
my office, and I know Senator Reid is going through the same
thing. Maybe they could come over here and get a flavor of what
we are hearing. I don’t know whether you all hear as much as we
do, and maybe you hear more.

Commissioner GiBss. We hear from unhappy, dissatisfied custom-
ers on a daily basis, Mr. Chairman. By the same token, it does go,
as Mr. Petrie said, kind of with the turf.

Senator PrRYor. We are not through holding hearings on this bill.
We are going to have another hearing or two before we start seri-
ously trying to move it through the process because we do need
more facts, and we hope that we can begin really resolving some of
these issues. Once again, we are very indebted to you for coming
and for your candid manner. And our meeting stands adjourned.

Commissioner Gisss. Thank you.

Senator Pryor. Thank you.

[Whereupon, at 12:06 p.m., the hearing was concluded.]

[By direction of the chairman the following communications were
made a part of the hearing record:]
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KURT R. ANKER

REANORTH TEARKWOOD ROAD
LOS ANGELES, CALIFORNIA 90049
(2134727214

March 26, 1987

William J. Wilkins, Staff Director and Chief Counsel
U.S. Senate Committee on Finance

Room SD 205

Dirksen Senate Office Bullding

Washington D.C. 20510

RE: Finance Subcommittee on IRS
Oversight on Taxpayers' Bill
of Rights

Members of the U.S. Senate Subcommittee:

This undersigned s an attorney at law and a certified public accountant and
has practiced as such for 30 years and 40 years respectively. I have retired
recently from the active practice of income tax law to some extent due to the
obvious difficulty to serve my clients effectively in todays environment {n
the income tax ffeld. This factor was only a minor one of many which hastened
my retirement.

I believe that the most recent "tax siuplification " act of 1986 s tllustrative
of the problem for the current tax practftioner.Not only do we have to comprehend
a auch amended Internal Revenue Code wich is changed annually, but we also
must keep up with regulations, interpretations, private rulings, advice memoranda
issued {n ever increasing numbers and variety by the Internal Revenue Service.
Also of course the Federal Courts have before them a great variety of income
tax disputes at all times which do not always give uniform signals to guide
the taxpayer and his advisors. These factors make it very difficult 1f not
{mpossible for tax consultants who either practice alone or in small partnerships.
Help at great expense fs available through computer libraries accessible by
telephone through modems. Some of these costs are beyond the abflity of the
small practitioner to carry.

The vast majorfty of taxpayers do need assistance in the preparation of
their income tax returns. They need guidance as to legal requirements such
as record keeping and retention. They are unsophisticated and bewildered. The
practitioner has a great deal of difficulty translating tax laws {nto a language
whichthese layman can understand and then follow and 'comply'" as this technfcal
word is used by the IRS. The 1RC should be classified in such a manner that
sections dealing with about 90X of all {udfvidual income tax returns can be
found in one place. Suc' sections should not be subject to chronge in language
8o that the lay public can get used to these requirements and understand and
comply with them after a2 while. Such sections should d%al only with income

: -
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items, deductions and exemptions which occur in these 901 of all returns and
can be further limited to a maximum amount of adjusted gross income. It is
better to leave the income tax laws unchanged for a long period of time and
thereby give it stability than to attempt to appease every pressure group for
"fairness" and "equity'". More complicated income tax returns with larger incomes
are usually prepared by the tax specialists and can therefore be subject to
all the income tax laws which often unnecessarily complicate the preparation
of such returns. The preparation fee should be deductible in arriving at adjusted
gross income {n recognition of the tax law complexities.

Tax preparers and their clients are unduly intimidated by the large number
of fines, penalties and other costs arising from errors in the preparation
of complex returns and the interpretation of laws about which reasonable men
can and do differ. The burden of reporting the income should fall on the taxpayer
but the IRS should carry the burden that the errors and differences of inteipretation
arose from the wilfull failure of the taxpayer to comply. While there are bad
apples in any barrel, the presumption that the taxpayer acted in good fafith
should be preserved and the burden of wilfullness ant/or negligence should
be shifted to the IRS., Penalti{es should only be assessed against repeat offenders,
wvhen they show no inclination to follow the rules which they or their consultants
can understand. In that regard consultants ( preparers ) should always serve
as the representative of the tapayer and not be an agent for the IRS for the
purpose of collecting {ncome taxes or the enforcement of the LRC. The playing
field should be level for both the taxpayer and the IRS and no dual loyalties
should be required of the preparer. The IRS has slowly but surely become a
small police state as far as the average taxpayer is concerned and compliance
will suffer. But complfance {s more effected by the complexities of the tax
system than any other factor. Real simplification, especially for the small
taxpayer, wi{ll greatly decrease the work load of the IRS, the taxpayer and
the{r preparers. As long as the IRC is written with its current complexities,
compliance 18 a hit and miss affair, which is patently unfair to the taxpayers
who struggle to thefr utmost to prepare and file a correct return,

The IRS has in recent years totally eliminated human contact and respouse.
It {s now an invisible all powerful Orwellian monster, which {s always correct
and the taxpayer fs a "cheat'. The first contact fs brusk demand for additional
{ncome taxes due, based on data which even sophisticated tax preparers have
difficulty understanding. The IRS should note that it is employed by the people
and must adopt {ts correspondence to their ability to comprehend. These notices
should always supply a name, address and telephone number of a human, well
trained, as a contact for the taxpayer or his representative. Computers can
enable such IRS contact to have the f{nformation on his screen to enable him
to answer questions, explain the notice and receive input from the taxpayer.
Fresently all a taxpayer receives (s demand for addit{onal taxes., Letters with
informat{on or explanation supplying data to justify taxpayer's position disappear
fnto a vast '"Black Hole' 2t the IRS center. Subsequent demands generated automatically
by computers keep coming again and agaln to the taxpayer without any indication
that replfes have been made to the original demand. Taxpayer's letters go completely
unanswered. Most practitioners therefore deal with IRS only by certified
mall with return receipt requested and demand an acknowledgement to be returned
as contained in the correspondence.
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Publfic relations is terrible for these reasons. While human contacts with taxpayers
are expensive, they are a necessity In order to preserve the dignity of the
taxpayer and to induce him to compliance. Taxpayers are human and deserve much
better than the IRS {s willing to give. The number of laws, penalties, fines
are a clear indication that the voluntary compliance system {s breaking down.
When the breakdown is complete, we will all face a totalitarian government,
remote,hated, and avcoided at all costs.
Tax preparers are also human. They try to advise thefr clients as best
as they can. They attempt to understand and Interpret the {ncome tax laws and
forecast the trendsof 1itigation attitudes of the IRS and other crystal ball
gazing. In todays climate malpractice suits are initiated at the drop of any
cause, fact, circumstance or whatever in order to shift the cost of tax compliance
to the preparer, who {s the "expert' and how could he not know the law, even
in the face of 5:4 decisions by the U.S. Supreme Court. So the defense of
the practitioner {s to carry ever higher limits of malpractice insurance at
ever higherpremiums, until he i8 finally forced to leave the practice of income
tax law to braver souls in the face of such {nsurmountable odds so that he
can practice accounting or law, other than tax, in peace and sleep at night.
Yes,taxpayers have rights. They can expect a tax law which they can understand
or can have explafned to them. Compliance costs should be reasonable. Fafrness
and service should be required from the IRS {n dealing with the taxpayer. #s
& human being.

Respectfully

B { .

[

Kurt R. Anker, human being
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AMERICAN BAR ASSOCIATION
SECTION OF TAXATION

REPORT OF THE COMMITTEE ON CIVIL
AND CRIMINAL TAX PENALTIES CONCERNING THE ADVISABILITY OF
DECENTRALIZATION/REGIONALIZATION OF THE TAX DIVISION’S
REVIEW AND PROSECUTION AUTHORIZATION FUNCTIONS

Introduction
Decentralization or regionalization of the Tax Division’s

review and prosecution of criminal tax cases has been proposed as

1

long ago as 1933 and as late as 1981.2 These proposals have been

rejected by Attorney Generals, and opposed by Assistant Attorney
Generals in charge of the Tax Division, the Internal Revenue
Service, and the American Bar Association’s Tax Section. The
history has been described this way:3

From time to time, proposals have been made
for direct referral of all income tax fraud
cases by the Revenue Service to the United
States Attorneys. Successive Attorney
Generals have considered and refused such
proposals on the ground that the vital matter
of the Government’s revenues should be subject
to their close supervision. Equally cogent
considerations of uniform prosecution policy
and procedure have dictated rejaction of
direct referrals. It has generally been the
experience of the United States Attorneys that
they were relieved of intense local pressures
by centralized prosecutive decisions.

In 1981, for example, the General Accountirng Office (GAO)
presented alternatives for revising the process for review of
criminal tax cases, some of which called for the elimination of
Tax Division review. The Justice Department responded to these
alternatives, "Centralized and expert review is required to

maintain evenhanded justice in this specialized and often treach-



PO

PRRERELI N

283

erously complex area of the federal criminal law ... Tax Division
review now provides this necessary centralization and expertise."4
The Internal Revenue Service objected to the same Report’s alter-
native proposals to eliminate Tax Division review,s
More importantly, they would place primary or
exclusive prosecutorial review in the hands of
the U.S. Attorneys who typically have little
tax expertise, have no clear understanding of
the Service’s national compliance program, and
may not have a particular interest in criminal
tax prosecutions.
The ABA Tax Section opposed the GAO’s direct referral proposals
because the present system of providing sequential (but differ-
ently focused) reviews of criminal tax cases "works well."®
As these responses to the GAO Report indicate, there are at
least four reasons for keeping Tax Division review of criminal tax
cases:
1. The ability of the Tax Division to apply a uniform
prosecution policy and procedure;
2. The expertise of personnel in the Tax Division in handl-
ing criminal tax cases;
3. The avoidance of local pressures in exercising prosecu-
torial discretion in criminal tax cases; and
4. The present system works.
These reasons are not, by any means, exclusive or exhaustive,

but they are the frequently articulated reasons in support of Tax

Division review. The reasons are discussed more fully below.
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DISCUSSION

1. Tax Division review enables the Internal Revenue
Service and the Justice Department to apply a
uniform prosecution policy and procedure.

Review of criminal tax cases by the Tax Division of the
Justice Department is handled by its Criminal Section. Cen-
tralized review permits the attorneys in the Criminal Section to
develop an expertise in criminal tax cases. It also enables
management personnel to apply national policies in exercising
prosecutorial discretion in criminal tax cases.

The policy of the Service’s criminal enforcement program is
to provide a balanced program of enforcement in addition to the

development of successful praqsecution cases.7

To do this, the
Service has a General Enforcement Program, to cover all types of
taxes and violators in as many income brackets, occupations,
businesses and geographic areas as possible to deter other poten-
tial violators.8 Under the Special Enforcem{nt Program, the
Service identifies taxpayers who derive a substantial income from
illegal activities, including major racketeers and those taxpayers

9 ¥hile the

with income from illegal sources or corrupt practices.
Service’s Special Enforcement Program gets perhaps greater publi-
city, the General Program is given the highest priority by the

Service to create the greatest impact in the compliance attitudes

10 The Tax Division is well-versed in the

of taxpayers in general.
Service’s Criminal Investigation programs and cooperates with the
Service in achieving the objectives of these and other national

programs it has adopted.
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The Tax Division has also developed policies over many years.
These policies play an important role in the review process. For
example, Tax Division policies provide that:11

(a) Offers to compromise the civil tax liability of a
taxpayer who is a potential defendant in a criminal tax case will
not be considered;

(b) The existence of a "true"” voluntary disclosure will
be a factor considered with other factors in determining whether
or not to prosecute;

(c) The possibility that prosecution of a criminal tax
case after a taxpayer has already been prosecuted and sentenced
under state or federal law for a crime involving the same conduct
will result in a dual prosecution, will be considered:;

(d) The inmplications of the taxpayc;'s health in
achieving the goals of the general and ipecial enforcement
programs will be considero¢: and

(e) Guidelines must be followed in disposing of a
prosecution by a guilty plea.

It has never been suggested that these programs and policies
wvill be eliminated. 1If decentralization is adopted, no procedure
has yet been described, however, under which these general
programs and policies will be uniformly implemented by local U.S.
Attorneys’ offices spread through the country. Even if some
procedure is devised, in the view of members of the Committee, it

will be unlikely that national programs and policies will be as

74-603 0 - 87 - 10
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uniformly applied by U.S. Attorneys’ offices as they are by the
Tax Division.

Support for the Committee’s view is found in the fact that
certralization is not unique to criminal tax cases. For example,
the Justice Department has developed centralized review procedures
in such areas as RICO and attorneys’ fee forfeiture cases.12
Obviously, review and decision-making would be "streamlined" in
RICO and attorneys’ fee forfeiture cases without Justice Depart-
ment involvement; nevertheless, in these sensitive cases,
centralization is considered to be necessary. There has been no

data to suggest that centralized review is less appropriate in

criminal tax cases than it is in these other types of cases.

2. Attorneys in the Criminal Section of the Tax
Division have developed an expertise in criminal
tax cases not shared in local U.S. Attorneys’
offices.

Criminal tax cases have unique features in that they some-
times involve complex methods of proéf requiring some knowle’lge of
accounting and may involve technical provisions of the tax law as
well. Criminal Section attorneys in the Tax Division are able to
bring to bear a developed expertise in cases involving these
special characteristics at the time when it is most important for
both the government and for the taxpayer who is a prospective
defendant in a prosecution. As attorneys who are knowledgeable in
the "substantive® law of criminal tax prosecution and who are
experienced trial lawyers in criminal tax cases, Criminal Section

attorneys have a unique ability to make the final decision for the
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government on the prosecution of a criminal tax case. It should
be cremembered that the judgment made at this point in the admini-
strative process is not one merely to prosecute an individual. It
is also the administrative decision that successful prosecution
will advance one of the Service’s national criminal enforcement
programs and that the likelihood of a conviction is sufficiently
high so as to justify the expenditure of government resources.

The expertise¢ of Criminal Section attorneys is not shared in
most U.S. Attorneys’ offices. Most Assistant U.S. Attorneys do
not have substantive background in accounting or the tax law, or
the opportunity to develop that expertise in their term of service
in the U.S. Attorneys’ office. Unquestionably, there are indivi-
dual instances, especially in the U.S. Attorneys’ offices in major
cities, of Assistant U.S. Attorneys who have some expertise in
criminal tax cases. And we do not doubt that Assistant U.S.
Attorneys can, vwith preparation, more than adequately handle a
trial in a criminal tax case. But the isolated experience of
Assistant U.S. Attorneys is not the issue. What the Task Force
does question is the ability of an Assistant U.S. Attorney in most
U.S. Attorneys’ offices across the country to consider and make
the administrative decision on whether the case forwarded to him
will advance uniformly the national policies of the Internal
Revenue Service in its criminal enforcement programs. It is the
administrative decision-making ability of U.S. Attorneys’ oftices
that is not likely to be so effective as the Criminal Section of
the Tax Division.
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Criminal Section attorneys who are removed from the activity
of the local U.S. Attorney’s office also have the time to make the
requisite review and to give the prosecution decision, so impor-
tant to the Government and the taxpayer alike, the consideration
it deserves. Time is necessary in order to review a prosecution
recommendation adequately. The special agent’s report attaches
witness statements and each document to be introducei at trial, so
the files forwarded by the Service for review are frequently
voluminous. The files containing what the Service believes is
evidence supporting a criminal conviction must be scrutinized in
order to make a decision about the sufficiency of the evidrnce.
The Criminal Section attorneys look at the files not as investi-
gators, but as trial lawyers. Part of their review is to see
whether the evidence is legally and practically sufficient. Along
with this review and a conference with the taxpayer’s counsel, the
Criminal Section attorney prepares a memorandum reviewing the
issues and making a recommendation on prosecution.

The Assistant U.S. Attorney, on the other hand, is on the
“firing line," committed to the hard and demanding job of prose-
cuting cases that have been developed in grand juries or referred
by other federal agencies. The Committee does not have statistics
to prove the point, but it is our experience that, in many U.S.
Attorneys'’ offices, prousecution of criminal tax cases is
delayed.13 It is not unreasonable to ask how the U.S. Attorneys’
staffs who are unable to handle prosecutions expeditiously will be

able to process administrative reviews and prosecutions with any

-7
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pore dispatch. Moreover, unlike the Criminal Section attorney,
the "mindset” of that Assistant U.S. Attorney is on the prosecu-
tion of a case rather than on the administrative review process.
The practical realities of life in a U.S. Attorney’s Office make
dubious, therefore, whether the Assistant U.S. Attorney will have
the time to review a case file prepared by a special agent and to
hold a conference with the taxpayer’s attorney, as well as the
ability to prepare a reasoned memorandum on the advisability of
prosecution that takes into account the Service’s programs and the

Tax Division’s policies.

3. Lawyers in the Criminal Section of the Tax Division
are removed from local pressures.

By virtue of its location in Washington, the Tax Division and
its lawyers in the Criminal Section are removed from local
politics and pressures from the district in which a prosecution of
a tax offense is to occur. It is generally agreed that Tax
Division review provides a "healthy and much-needed insulation of
the decision whether or not to prosecute a tax offense from local

fear, favoritism or outright pressure."14

4. The present system works.

It is extraordinary that the procedure for the review of
criminal tax cases that has worked so well is frequently
questioned. But Attorney Generals and Tax Division and Internal
Revenue Service officials, as well as the Tax Section, have all

concluded that the system works well for the Government and for
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taxpayers alike. Statistics on criminal tax cases show that the

system is working well.

Selected CIR Case Activity Statistics,
Fiscal Year 1979 and Fiscal Year 1985

Area FY 1979 FY 1985
Total staff years expended 4,304 4,434
Investigations initiated 9,780 6,065
Investigations completed 8,952 5,911
Prosecution recommendations 3,338 3,234
Average staff days per case 55 78
Total prosecution declinations 1,251 531
Total convictions 1,611 2,025
Taxpayers sentenced to prison 675 1,340
Average prison term (months) 15 38
Fines imposed (millions) $5.1 $13.3

The above table reveals that from fiscal year 1979 to fiscal
year 1985, (1) despite the Service’s selectivity in investiga-
tions, with the number of investigations initiated decreasing from
9,780 to 6,065 (38 percent, (2) total prosecution declinations
decreased from 1,251 to 531 (58 percent), while (3) total convic-
tions increased from 1,611 to 2,025 (26 percent). The table also
shows that the average prison term and the fines imposed increased
during this period. National uniformity, which results from the
Tax Division’s centralized review, guidance, supervision and
authorization to prosecute, has demonstrably translated into high
quality cases and the impressive conviction rate whether by quilty
plea or conviction by jury that the table reflects.

Two former Commissioners of Internal Revenue, Randolph W.
Thrower and Johnnie M. Walters, opposed eliminating Tax Division

review. Former Commissioner Thrower said:16
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Your letter regarding the threatened
decentralization of the Tax Division is alarm-
ing. Pressures to this effect have arisen
from time to time, principally from the
Criminal Division of the Department of Justice
in connection with the strike force activi-
ties. To date they have been successfully
resisted, or, at least, the exceptions have
been isolated. I think it would be extremely
unfortunate for the Service and the Department
to abandon review of proposed criminal action
at the National level and the opportunity for
a conference at the Department of Justice.

Review in the Department has had the
effect over past years of eliminating
unsupportable positions developed in the
field. The Department thus has relieved the
Government from the prejudice of having a
number of acquittals. In my view, one
acquittal in an income tax case erases the
deterrent effect of many convictions. The
fact that an acquittal is publicized, and thus
is really more newsworthy than a conviction,
is taken by many people as confirming their
prejudices that the Service is unreasonable
and over aggressive in enforcing the Internal
Revenue laws.

Almost every criminal tax case is a major
issue for the court, the counsel, the jury,
and the media. It cannot be compared to the
great volume of run-of-the-mill criminal cases
handled by a Federal Grand Jury. Uniform
enforcement of the Internal Revenue laws
throughout the country has long been recog-
nized as essential to the maintenance of the
integrity of the Revenue System. Tremendous
expense has been incurred by the Service over
the years in order to achieve uniformity. It
would be extremely unfortunate if, at this
most critical point in testing the administra-
tion of the laws, i.e., in prosecuting a
taxpayer for noncompliance, uniformity should
be abandoned.

Former Commissioner Walters vrotc:17

Having spent the past 35 years practicing
law in the tax field, both in and out of the
government, I approach the subject objectively
but with some fairly firm views. In my
opinion, it is absclutely necessary (not just

-10-
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essential) that our tax system and the admini-
stration of the system be kept on a national
basis. And particularly in the area of
criminal prosecutions we must treat taxpayers
{or potential taxpayers) as nearly alike as
feasible. I am not prepared to say that under
no circumstances should there be any decen-
tralization, but I think that decentralization
of functions in such a sensitive area should
be undertaken only when the advantages are
commanding and then only with clear and
definite restrictions.

The Committee repeats what a Section Task Force concluded in
1981: the sequential review of criminal tax cases, including Tax
Division review, works well. Decentralization will jeopardize the
Service’s national criminal enforcement programs. It will burden
many of the U.S. Attorney’s offices that lack the breadth, exper-
tise and staffing to conduct the necessary thorough reviews. And
it will open up opportunities for local inter-agency pressures and
possible corruption to be brought to bear on the prosecution

decision.

-ll-
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FOOTNOTES

1 See, for example, Lyon, "The Crime of Income Tax Fraud: Its
Present Status and Function," 53 Colum. L. Rev. 476 (1953).

2 Cormptroller General’s Report to the Joint Comm. on Taxation,
"Streamlining Legal Review of Criminal Tax Cases Would Strengthen
Enforcement of Federal Tax Laws" (hereafter referred to as "GAO
Report"), GGD-81-25 (April 29, 1981).

3 U.S. Department of Justice, Tax Division’s Manual for
Criminal Tax Trials (Ch. 1, p. 3, fn. 1).

4 Letter, December 31, 1981, Kevin Rooney, Assistant Attorney
General for Administration, GAO Report p. 43.

5 letter, January 7, 1981, William E. Williams, Acting
Commisgioner of Internal Revenue, GAO Report, p. 55.

6 ABA Tax Section Taskforce Report, GAO Report, p. 16.

7 IRM, Policies of the IRS Handbook, P-9-18.

8 IRM, Part 1X, Criminal Investigation, 9152.

i I1d. at 9153.

10 14. at 9161.1.

1 See, Manual for Criminal Tax Trials, note 3, supra.
12 U.S. Attorney’s Manual, Section 9-110.200.

13 14. at section 9-111.300.

14

One former Assistant U.S. Attorney in the 1970s can recall
the Chief of the Criminal Investigation Division and his Branch
Chiefs and Group Managers attempting to exert extreme pressure on
the United States Attorney and his Assistants to prosecute
virtually all of the directly referred "preparer progran" and
"ten-percenter" cases. Although a number of those cases were
weak, not adequately investigated and lacked the prospect of a
significant likelihood of conviction, comments such as "lacking
guts,” "we are always here to help you," "without us you would not
have made cases A, B and C," and "you are making us look bad in
comparison to other IRS districts"™ were commonplace and seriously
made. Conversely, pressures are sometimes applied at the local
level on United States Attorneys to drop prosecutions recommended
by the IRS which should be brought in the interest of a
consistent, uniform policy.

-12-
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FOOTNOTES

15 General Accounting Office Fact Sheet to the Chairman of the
Subcommittee on Oversight, Committee on Ways and Means, House of
Representatives dated November 1985 entitled "Tax Administration-
-Information on IRS Criminal Investigation Division.®

16 letter, June 29, 1985, Hon. Randolph W. Thrower.

17 Letter, June 1ld, 1985, Hon. Johnnie M. Walters.
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THE CHICAGO BAR ASSOCIATION postr L stont
t{
29 South LaSatle Street JOHN | HGANTI
Chicago, HHlinois 60603-1575 v e ronn
A (312) 782-7348 OOMD WiCT PaRSDINT
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LOUS W LEVIT
TlASLLE
April 30, 1987
The Honorable Edwin Meese, 1II The Honorable Lawrence B. Gibbs
Attorney General Commissioner
U.S. Department of Justice Internal Revenue Service
Washington, D.C. 20530 1111 Constitution Avenue, N.W.

Washington, D.C. 20224
The Honorable William F. Nelson

Chief Counsel The Honorable Daniel Rostenkowski
Internal Revenue Service U.S. House of Representatives
1111 Constitution Avenue, N.W. Washington, D.C. 20510

Washington, D.C. 20224

The Honorable J. J. Pickle
The Honorable Charles E. Grassley U.S. House of Representatives
United States Senate Washington, D.C. 20510
Washington, D.C. 20510

Gentlemen:

The review of proposed criminal tax prosecutions by the Tax
Division of the Department of Justice is critical to the
administration of the tax laws. We understand that the elimination
of this review has once again been suggested although no real
justification has been offered. The purpose of this letter is to .
register our strenuous objection to any substantial modification of
the Tax Division's role in the processing of proposed tax
prosecutions.

The members of the Chicago Bar Association, Federal Taxation
Committee, oppose any attempts to remove or minimize Department of
Justice review and authorization of tax prosecutions. We reassert
the objections voiced by the Tax Section of the American Bar
Association and the Tax Committee of the Federal Bar Association,
Chicago Chapter and express our own concerns over this proposed
change in policy.

Need for Expert Appraisal

The United States Attorneys need the expert appraisal of a
prosecution file that the Criminal Section of the Tax Division gives
them. The attorneys and reviewers in the Criminal Section bring
together a unique blend of procedural skill and technical expertise;
they are in frequent contact with the legal staff of the IRS Chief
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AUDREY HOLZIR RUSIN © MOWARD M RUBIN - LDOWARD R THIOSALD - MENRY § VISS M + JOMN | CORKIRY + DIBORAN A DEVANEY
JOHN | LOWRIY < HOWARD M McCUT W - ROSIET | RIPEL + HON OOM | RIZZI + SHELI 2 BOSINGIRG + THOMAS & SUMNER

TERRINCE M MURPHY [sexutrnve Ovector + ALICE D TULLY. Asssstard [nocutive Dwecror
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Counsel with respect to the technical positions being studied by the
Service; they keep abreast of the civil tax positions being advanced
in the Tax Court and by the rulings divisions of the IRS; they
assure that the recommendation made to the United States Attorney
takes into account the evidentiary requirements for a successful
prosecution as well as the technical requirements for a nation-wide
position to achieve consistency in the enforcement of the criminal
tax laws throughout the nation.

National Consist

If Department of Justice review is eliminated, national criminal
tax policy will be determined by myriad United States Attorneys.

Our federal tax system affects to some degree practically every
person in the United States. Even with its heavy reliance on
standard manuals, operating instructions, technical advice, and
internal reviews, the IRS understandably has difficulty in achieving
consistent, even-handed treatment of taxpayers from office to
office, even though the IRS is staffed by agents, revenue officers,
appeals officers and attorneys who devote themselves full-time to
the tax laws.

If deterrence and the encouragement of voluntary compliance are
the main goals of the prosecution of general program criminal tax
cases, the need for uniform, even-handed treatment from district to
district is too important to aliow individual judgments to be made
on the basis of the level of tax interest, tax expertise, and
available staffing of each individual United States Attorney. These
cases should be prosecuted using nationally enforced standards.

Ind 1 £ T Divisi

The IRS District Counsel staff performs a technical legal review
of proposed prosecutions; however, the IRS legal staff, skilled as
it is, does not review cases from the same perspective as the
Criminal Section of the Tax Division. The litigation specialty of
the district counsel's legal staff primarily involves non-jury civil
trials in the Tax Court. This does not create the same.background
for review purposes that the Criminal Section of the Tax Division
possesses.

When the reviewing IRS attorney advises the special agent that
the prosecution standards of the Tax Division have not been met,
this is a position which an IRS agent is likely to accept; much less
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enthusjiasm greets any prosecution declination based solely on an IRS
attorney's own perception of where the file is weak. The District
Counsel staff is also highly influenced in its reviews by the
positions of the Tax Division.

Moreover, the local legal staff of the IRS, although technically
reporting to the Chief Counsel (who ultimately reports to the
General Counsel of the Treasury), relies heavily on the local
Regional Commissiorer and District Directors for administrative
support and day-to-day assistance. The IRS attorney staff simply
does not have the same degree of independence as the Criminal
Section, which is beholden to no one in the field, neither the U.S.
Attorneys nor the IRS, for its own organizational support.

Complexity of the Tax Laws
The tax laws are complicated and every tax reform act makes them

more so. Since 1980, successive tax reforms have not been matched
by explanatory Treasury Department regulations.

Given the absence of regulatory guidance from the IRS, this is a
most inopportune time to eliminate the review of general program
cases by the Criminal Section.

Considering the confusion caused by successive tax changes and
reforms, we cannot point to a time when review on a national basis
of proposed tax prosecutions is more necessary than right now.

Lack of Countervailing Benefit

The federal tax system will not benefit by eliminating Tax
Division review of proposed criminal tax cases. Final disposition
of these cases will not be achieved any faster; indeed, we
understand there is a very small inventory of cases awaiting review
in the Criminal Section. We are unaware of any backlog either in
the IRS District Counsel offices in the field or at the Criminal
Section in the Tax Division.

Comparison to Civil Tax Cases

Civil tax refund cases in the U.S. District Courts are currently
initially reviewed by the IRS District Counsel's Office. In many
instances, the cases are reviewed in the Chief Counsel's office in
Washington. In any event, the cases are ultimately forwarded to the
Tax Division for further review and defense.
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The review of these strictly civil cases parallels the review of
criminal cases, except that the Tax Division usually has trial
responsibility for refund cases. There is no justification for
giving a lesser degree of review to criminal tax cases, involving
the liberty of our citizens, than to civil tax cases, which involve
only money.

In summary, the present procedure for the review of criminal tax
cases has evolved into a system which works very well. Tax
prosecutions are unique in our system because of the important role
they play in the voluntary compliance with the tax laws by the
American people. All Americans are affected by tax prosecutions and
note their success and failure. There is no reason to tamper with
the current review process of criminal tax cases.

The careful, independent review, under nation-wide standards, of
proposed tax prosecutions is critical to assure well-founded cases
and even-handed treatment. 71his generates respect for the law and a
high degree of voluntary compliance.

We respectfully submit that these advantages will be eroded it
the review by the Tax Division is eliminated. The system should not
be changed.

Very truly yours,

LOUIS S. FREEMAN

Chairman

Federal Taxation Committee
Chicago Bar Association

cc: Honorable David Pryor
Honorable Harry Reid

3962t
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CHICAGO CHAPTER
March 23, 1987

Hon. Edwin Meese, 111

Attorney General

United States Department of Justice
10th and Constitution, N.W.
Washington, D.C., 20530

In re: Review of (riminal Tax Cases
Dear Mr. Meese:

In the last few days, we have learned through
our colleagues in the Tax Section of the American
Bar Association of plans to severely curtail, if
not eliminate, the review of criminal tax cases by
the Criminal Section of the Tax Division prior to
their referral to the United States Attorneys for
prosecution. This is quite disheartening to the Tax
Committee of the Chicago Chapter of the Federal Bar
Association, as well as to hoth of us personally.

From an historical standpeint, the desire of
United States Attorneys to receive prosecution
recommendations straight from IRS Special Agents has
simply been a fact of life. One of us, Dennis Fox, who
served nearly 29 years as an IRS attorney, including
such positions as Associate Curief Counsel (Tax
Litigaticn) and Regional Counsel, Midwest Region,
cannot recall a time when the Tax Division did not
face objections from United States Attorneys to the
legal review process applied to criminal tax cases
prior to referral for prosecution. The Tax Division,
the (ommissioner, and the Chief Counsel fcr the 1RS
have firmly resisted the notion that less review is
better. You have probably become aware of the 1380-
1981 efforts of a committee of United States Attorneys
led by Mr. Thomas P. Sullivan, then U.S. Attorney in
Chicago, to eliminate pre-referral legal review,
either at the IRS District Counsel level or the Tax
Division level, preferably both, Even the General
Accounting Office guestioned the procedures. Never-
theless, Assistant Attorney General Carr Ferguson,
Commissioner Roscoe Egger and Chief Counsel Kenneth
Gideon stood fast as to the need for careful legal review
and no review responsibilities were eliminated.
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Hon., Edwin Meese, 111
March 23, 1987
Fage two

Our objections tc any elimination of Tax Division review are
these:

‘1. The United States Attorneys need the expert appraisal of a
prosecution file that the Criminal Section gives them. We are
dealing with the potential loss of freedom for these proposed
dcfendants, and the financial setback, even ruin, that a trial
and acquittal will cost them. It 1s no answer to opilne, as we
have heard expressed, that if a prosecution results in an acquittal,
no harm has been done because justice has been served. The attorneys
and reviewers 1in the Criminal Section bring together a unique blend
of procedural skill and technical expertise; they are in frequent
contact wath the legal staff of the IRS Chief Counsel with respect
to the technical positions being studied by the Service; they
keep aware of the civil tax positions being advanced in the Tax Court
and by the rulings functions of the IRS; they assure that the
prosecution recommendation made to the United States Attorney (or
the declination, if that 1s the end result) takes into account the
evidentiary requirements for a successful prosecution as well as
the technical requirements for a nation-wide position to achieve
consistency 1n the enforcement of the criminal tax laws throughout
the nation.

2. Our federal tax system affects to some degree practically
2very person in the United States. Even with its heavy reliance
on standard manuals, operating instructions, technical advice, and
internal reviews, the Servace itself has difficulty in achieving
consistent, even-handed treatment of taxpayers from office to
office. And this difficulty exists even though the IRS is staffed
by agents, revenue officers, appeals officers and attorneys who
devote themselves full-time to the tax laws. It seems clear to
us that if deterrence and the encourageinent of voluntary compliance
are the main goals of the prosecution of general program criminal
tax cases, the need for uniform, even-handed treatment from
district to district is too important to allow individual judgments
to be made depending on the level of tax interest, tax expertise,
and available staffing at the level of each individual United
States Attorney. It seems inevitable that areas of overly flexible
prosecution policies will be matched with areas of overly aggressive
prosecutions of proposed defendants throughout the country, given
the result of withdrawing the steadying influence of the Criminal
Section from the prior review of those recommended prosecutions.
The Federal tax system is too important to remove the one function
which can directly control the flow of these cases for prosecution,
using nationally enforceable standards.
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Hon. Edwin Meese, 111
March 23, 1987
Page three

3. It is difficult for us to articulate any perceived advan-
tages to the tax system from removal of the Tax Division from
criminal tax review work, other than relatively modest staff savings
which may be achieved at the national level. The cases will not
finally be disposed of any faster; indeed, we understand there is
a very small inventory of cases awaiting review in the Criminal
Section compared to possibly ten times that amount in the hands of
the United States Attorneys. There is no pipeline backlog either
in the IRS District Counsel offices in the field nor at the
Criminal Section level in the Tax Division. You probably have
been advised that in 1980 and 1981 it was perceived that the
attorney staff of the IRS was creating a buildup of inventory at
their level before forwarding the cases to the Tax Division in
Washington; this was resolved, practically overnight, by the
Chief Counsel's adoption of performance standards requiring the
processing of criminal cases, either by rejection or approval,
in 90 days; the solution was not to eliminate legal review but to
assure that the attorney staff understood the need to give priority
to those cases. Even if it is now perceived that there is unjustified
delay at the Tax Division level (which we have not heard, and do
not for an instant believe) the answer is to adopt the same formal
goals and prioritiés as did the IRS Chief Counsel, not to eliminate
the review.

4. One could contend that technical legal review can be
obtained from the IRS District Counsel staff in the field, and
this is true. We contend, however, that such legal review does not
rise to the same influential level nor is it as effective as the
standards set by the Criminal Section of the Tax Division. The
degree of attention paid to the Tax Division by the IRS' own legal
staff has always been very high, Our experience during our own
Government service has been that every national meeting of IRS
supervisory attorneys includes a review of the Tax Division's
prosecution standards, to some degree. We believe it is standard
operating procedure in many IRS regions for the regional counsel
to periodically distribute to his own field attorneys a compendium
of the critiques of prosecution recommendations as made by the
Criminal Section. We contend, because it is true, that the
influence of the Tax Division is at least as strong, maybe stronger,
on the IRS itself as it is on the United States Attorney offices
throughout the country.
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Hon. Edwin Meese, 11li
March 23, 1987
Page four

5. The IRS legal staff, skilled as it is, does not review
cases from the same perspective as the Criminal Section of the Tax
Division. The litigation specialty of the district counsel's legal
staff involves non-jury civil trials in the Tax Court (and in a
number of cities the bankruptcy courts) which does not create the
same backqround for review purposes that the Criminal Section of
the Tax Division possesses. When a reviewing IRS attorney advises
the special agent that the prosecution standards of the Tax Division
have not been met, this is a position which an IRS agent is likely
to accept; much less enthusiasm greets any proposed declination
based solely on an IRS attorney's own perception of where the file
is weak. Moreover, the local legal staff of the IRS, although
technically reporting to the Chief Counsel (who ultimately reports
to the General Counsel of the Treasury), relies heavily on the
local Regional Commissioner and District Directors for adminis-
trative support. From preparation of vacancy announcements and
requisitioning of equipment to emergency funding when the Regional
Counsel's budget runs short, the legai scaff depends on the Regional
Commissioner and District Directors for much day-to-day assistance.
Human nature being what it is, the independence of house counsel
(which is what the IRS attorney staff is) does not equal the same
appraisal of a criminal case given by the criminal section, who
are beholden to no one in the field, neither the U.S. Attorneys
nor the IRS, for their own organizational support.

6. The tax laws are complicated and every tax reform act makes
them more so. Tax accountants and the tax bar have made do since
1980 with tax reforms whose complexities have not been matched by
explanatory Treasury Department reqgulations, We submit this is a
most inopportunc time to eliminate the review of general program
cases by the Criminal Section; these are, after all, the cases
affecting proposed defendants who are not racketeers, not part of
organized crime, not part of the drug enforcement program but
ordinary citizens who might just as well be innocently, as well as
culpably, caught up in the confusion caused by successive tax
changes and reforms. We cannot point to a time when review on a
national basis of proposed tax prosecutions is more appropriate
than right now.

For the foregoing reasons, we request that no substantial
changes be made in the authority of the Criminal Section of the
Tax Division to review prosecution recommendations in the general
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program praor to referral to the United States Attorneys.

Very truly yours,

FeQeral Bar Association
T Committee, Chicago Chapter

.1(154{‘-42 7%\/A§%%‘N¢21(¢f

4 Michael Von Mandel

VT
VJM‘M d A
Dennis J. Fox

Co-Chairmen
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Aprilt 17, 1987 < -

Mr. Wiiliam W:ilkins

Chief Counsel

Senate Finance Committee

Room SD-205

Dirksen Senate Office Bujilding
Washington, D.C. 20510

In re: Taxpayers' Bill of Rights
Dear Mr. Wilkins:

A notice recently appeared in a tax publication
inviting written views from the public by May 8
concerning S 579, introduced by Senator Harry Reid,
to establish a "Taxpayers' Bill of Rights".

The Tax Committee of the Chicago Chapter of
the Federal Bar Association does have one strong
recommendation which ought to be embodied in any
"Bill of Rights" for the taxpaying public, for
reasons which this letter will explain. The
statement which we propose for embodiment in any
legislation, in simple terms, is as follows:

“The public is entitled to uniform application
and enforcement of the federal tax laws by any
agency charged with administering them, whether
the Internal Revenue Service or the Department of
Justice, and regardless of the location at which
the taxpayer's case is being handled."

Oour conviction that this is an essential
element of any program for administration of the
federal tax laws has been bought into focus in the
last few weeks by a proposal which we understand
has been informally put forth by Attorney General
Edwin Meese III, and on which the views of the
Commissioner of Internal Revenue have been sought.
The Attorney General's proposal would greatly
diminish, if not eliminate entirely, the review
of criminal tax prosecutions recommended by the
numerous field offices of the Internal Revenue
Service prior to referral to the affected United
States Attorney for the actual filing of an infor~
mation or securing of a grand jury indictment.

PO BOX 1200 CHICAGOLOOP STATION
FEDERAL CENTER PLAZA CHICAGO ILLINOIS 60690
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Mr, Wwilliar wil=aioo
April 17, i1ua/
Paqge two

on March 23, [487 the Tax Comraittece of the Chicago chapter,
FBA, wrote to Attorney General Meese on this very toplc, €eXprussing
our opposition. Through our c¢c''~agques 1n the Tax Section ot the
American Bar Assccration we learned that on July 1, 1986,
a formal report by the Section of Taxation of the ABA, opposing

any such proposals, had been delivered to the Hon. Roger Olsen,
Assistant Attorney General, Tax Divis:ion.

Our contacts during the past two weeks with Mr, Gerald A.
Feffer, Chairman of the Tax Section's Committee on Civil and
Criminal Penalties, has verified that the Attorney General's
proposal has not been withdrawn; it remains under very active
consideration; and the Tax Section of the ABA continues to
oppose 1it.

Mr. Feffer is a par:iner in the law firm of Williams and
Connolly, Hill Buildina, 839 17th Strecet, N.W., Washington, D.C.
20006; telephone, 331-5300.

We understand that the Tax Committee of the Chicago Bar
Association, at this very time, is prepariig a statement for the
Attorney General opposing his plans to decentralize the review
of recommended criminal tax prosecutions to the various United
States Attorney offices.

It scems to us that the most fundamental requirement of a
fair federal tax system lies in c¢ven-handed treatment of the
public, whether in assessment of tax, collection of tax after
assessment or prosecution of alleged offenders for tax violations.
And yet, cven though a most basic liberty is at stake, being
freedom from arbitrary prosecution, the Attorney General proposes
to delegate to each individual United States Attorney the
authority to make the difficult technical decisions necessary to
determine whether a taxpayer should be officially charged with
a tax crime, and prosecuted.

It may be that the taxpaying public has ceased any expec-
tation that the tax laws will become simple, understandable, or
fair. But we believe the public continues to expect and 1s
entitled to impartial, nationally enforced, even-handed standards
under which those laws are administered. The current plans of
the Attorney General to delegate decisions in an area of such
overwhelming complexity as tax prosecutions seems to us to have
come at the very worst time in our nation's history. Certainly,
as our letter to the Attorney General and the American Bar
Association's report shows, the changes will produce no benef:it
of any consequence to the Justice Department. On the contrary,
inconsistent treatment of the public from one federal judicial
district to another 1s assured.

BEST AVAILABLE COPY
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Mr. Williams Wilkins
Apral 17, 1987

“

o Page three

< Both our letter to the Attorney General and the ABA report

o point out that there appears to be an uncanny repetition of

¥ similar proposals over the past fifty years, within the Department

of Justice. Even if the current proposal of Attorney General
Meese is withdrawn, 1t seems certain, based on history, that
this same proposal will be raised again, a few years hence.

Fotud .
i R

We therefore urge that you call our letter and attachments
to the attention of Senator David Pryor, Subcommittee Chairman.
We would not only like to see our recommended principle formally
established in legislation but specifically would like language
included in its legislative history that one of the purposes 1is
to assure continued pre-review of criminal tax prosecutions by
the Tax Division of the Department of Justice.

Very truly yours,

b s MR e n

Federal Bar Association
Tax Committee, Chicago Chapter

L

ichael von Mandel

Co-Chairmen

encl: March 23 letter to
Attorney General
ABA Tax Section Report
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In the Matter of: KilClean, Inc, Michael & Teena Buckley
511%Y Norcrest Dr., Columbus, OH 43232
(614) 864-8445
Unreasonable IRS collection practices

Company History: KilClean, Inc., was formed on October 1, 1983
and was a closely held family operated Ohio corporation primarily
engaged in the janitorial, apartment cleaning and painting
business., Michael D, Buckley and Teena M. Buckley were the
primary owners and operational officers of the business at
cessation on Pebruary 24, 19&6. Bankruptcy was filed on 2/24/86
to halt IRS levy, but {t failed,

Employment: At cessation, KilClean, Inc., had a total
employment force of 44 individuals; 28 individuals were full-
time employees and 16 were part-time. Total payroll for the
period January 1, 1986 to February 24, 1986 was $52,300,
Further, as the business activity of KilClean is seasonal in
nature, the IRS levy in 2/84 was done at the financial low peak
of this business. All workers were put out of work by IRS.

History of tax problem: On July 19, 1985, our 1legal counsel
contacted the IRS by letter dated July 19, 1985 advising that
there was substantial confusion on the tax liability accrued to
the corporation and that of a former proprietorship operated
under a similar name. Prior to this time, the company had not
received the first communication from IRS regarding past due
withholding taxes. Our counsal was not contacted at all; the
response of the 1IRS was to assign a revenue officer who contacted
us directly. Subsequently, after a number of meetings with the
R.0, we entered into an installment agreement to repay the past
due taxes. Payment of $5,750. was made to the IRS from 12/1/85
through 1/30/86 and complete financial and accounting records
were provided to the R,0. Our CPA and legal counsel met with the
R.0. in early February 1986 and were advised that since the
financial statements showed a decrease in receipts and profit
that the entire tax would have o be paid in full, Our plea that
winter months were slow received no consideration. Seizure of
all company bank accounts and accounts receivable occurred on
Pebruary 14, 1987 and thereafter without notice to us. This
collection occurred despite our cooperation in providing detailed
financials, customer lists, and detailed accounts receivable
which enabled IRS to close us down without which data they could
not have acted,

Tax Liens: A total of 2 tax liens were filed against the
company. The first lien was filed on December 9, 1985 in the
amount of $80,599.15 for withholding taxes--5 quarters. [O.R.
6669, page J-18]. A second IRS lien was filed on December 16,
1985 in the amount of $918.72 [O.R. 6708, page H-03) for FUTA
tax liability. The date of assessment by the IRS was September
16, 1985, The above amounts include all statutory additions and
interest. However, the actual withholding tax due was about
$38,500 the additional amount due being penalties and interest.

Payment: After seizure, IRS collected about $31,000 all of which
was applied to penalties, interest and FUTA portions of the tax
and we were out of business.
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April 16, 1987

William J. Wilkins

Staff Director Chief Counsel
U, S. Committee on Finance

B Room £.D. 205

5 Washington, D, C. 205190

Dear Mr. Wilkins:

1 recently read an article in the Los Angeles Times in regard
to the Interral Revenug¢ Service on seizures of property and
wages.

124

On March 12, 1987, 1 received a levy on my wages of 50% of the
amount of $91,000 owed on my former husband's delinquent taxes.

I had absolutely no warning that this was,coming and I was not
even married to him during the years which cover the taxes due.

In addition to putting a levy on my wages, the IRS seized my
home. I had borrowed the money to purchase this home from my
employce pension plan and then personally from my own earnings,
made the payments on the home.

When we were divorced in 1986, I was legally given the house in
the divorce settlement, as my husband had not contributed to the
payments on this home.

RRE RIS TADSEI R RTINS,

&)

et

Wwhen I called the local IRS office in Las Vegas and explained these
circumstances to them, they refused to communicate with me, thus
forcing me to enlist a private tax advisor at additional expense

to me.

et

Ddi®

A

After this person contacted numerous personnel at the IRS office,
he finally was able to obtain a release on my salary. However,
the IRS refused to release the levy on seizure of my home. Their
reason was that after obtaining the divorce, I failed to get a
quit claim deed from my husband to me and, therefore, his name
was still on the original deed.

The IRS refused to accept any documentation from the court as
evidence that the house was mine or any loan information where I
borrowed money to pay it, nor the cancelled checks proving I had
made all the payments.

e ERER i, ST

\

- %

The private tax advisor finally was able to get the IRS to send
the information to legal counsel where the case is still pending.
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Page 2 !
Willtam J. Wilkins
April 16, 1987

All of these seizures were done without any prior notification
to me. I was not given the opportunity to present the enclosed
documentation.

Needless to say, this creates mental strain and anxiety as well
as monetary expenses when one has worked all one's life to buy

a house and to find that it is seized by the IRS without their
doing