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GUARANTEES OF RETIREMENT ANNUITIES

THURSDAY, APRIL 5, 1990

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:14 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. Lloyd Bentsen
(chairman of the committee) presiding.

Also present: Senators Pryor, Packwood, Heinz, and Duren-
berger.

[The press release announcing the hearing follows:]

[Press Release No. H-18, Mar. 7, 1990)

SENATOR BENTSEN ANNOUNCES HEARING ON GUARANTEES OF RETIREMENT ANNUITIES;
BENEFITS PAID BY INSURANCE CoMPANIES SHOULD Not BE AT Risk, CHAIRMAN SAys

WasHiNnGTON, DC—D3enator Lloyd Bentsen (D. Texas), Chairman, announced
Wednesday that the Senate Finance Committee will hold a hearing next month on
Pension Benefit Guaranty Corporation insurance of retirement annuities provided
by insurance companies.

The hearing will be held on Thursday, April 5, 1990 at 10 a.m. in Room SD-215 of
the Dirksen Senate Office Building.

“I am concerned t) at the pension benefits of American workers and retirees
should not be jeopardized when their pension benefits are being paid by an insur-
ance company, instead of by their former employer directly hrough a pension plan.
I intend to make sure that their retirement security is not at risk. But recent con-
cerns over the financial status of certain insurance companius have raised questions
about whether retirement annuities purchased from insurance companies bge pen-
sion funds have the same protection under the Employee Retirement Income Securi-
ty Act of 1974, also known as ERISA, as pension benefits paid by the plan directly,”
Bentsen said.

“As one of the original authors of ERISA, 1 believe we need to clear up this
matter to provide peace of mind to active employees, retirees and their families,”
Bentsen said.

OPENING STATEMENT OF HON. LLOYD BENTSEN, A U.S. SENATOR
FROM TEXAS, CHAIRMAN, SENATE FINANCE COMMITTEE

The CHAIRMAN. This hearing will come to order.

ERISA passed the Senate by a unanimous vote back in 1974. But,
as one of the authors of that legislation, I want to tell you it wasn't
all that easy. There were a lot of hurdles to jump. For 7 long years,
Senators Williams and Javits had tried to get ERISA through the
Senate. It was reported by the Labor Committee. But then it was
not acted on by the Finance Committee. So when I joined the com-
mittee in 1973, I prevailed on the chairman to set up a subcommit-
tee on pensions. We went to work on ERISA, and we were able to
act on it.

(1)
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One of the reasons that it was enacted, and that Congress agreed
to it, was the belief that American workers were entitled to the
pension benefits they had been promised. I knew of one instance
back in Houston, where a particular chain of companies had a 30-
year vesting requirement. The company could wait until the 29th
year and fire the worker to deny him pension benefits; and there
were cases where that had happened. That was a fundamental flaw
in the law, which we corcected.

The other major reform we made was that, if the company went
broke, there would be a guarantee that would protect that pension.
I can recall when we were talking ihout setting the amount of the
payment that the employer would t:iake to the PBGC, they came in
and recommended to me that it be 50 cents per employee. I said,
well, I have had some experience in that business and have found
that the actuaries sometimes are wrong. So why don’t we just go
for broke and double that and make it a whole dollar. And that is
what we did. I have forgotten what the number is now, but it is far
higher.

Senator PAckwoon. $16.00 now.

The CHAIRMAN. $16.00 now they tell me.

But, what happens when a company turns its pension funds over
to an insurance company? Let’s say that insurance company went
out and bought a bunch of junk bonds to get a high rate of return,
allowing it to make unrealistic bids on annuities in order to take
over the pension business. What would happen if that insurance
company went broke?

Will those benefits be insured by the PBGC? I do not want to
wait until we have a crisis before trying to come to some determi-
nation on that question. That is one of the concerns we will be ad-
dressing today, because the American workers should not have to
be concerned about receiving pension benefits they are entitled to.
We want to give them some peace of mind. Their pension checks
ought to be in the mailbox month after month as promised.

I hope this hearing will shed some light on that.

I now defer to my colleague, Senator Packwood.

[The prepared statement of Senator Bentsen appears in the ap-
pendix.}

OPENING STATEMENT OF HON. BOB PACKWOOD. A U.S. SENATOR
FROM OREGON

Senator Packwoobp. Thank you, Mr. Chairman. As I told you, I
have to go to a doctor’s appointment. I'm going to leave after this
opening statement, but I share your views and would like to make
one or two additional points.

There is no question but what this committee wants to make
sure that what we intended in ERISA works. If you earn a pension,
you have a right to expect you will receive that pension. The Gov-
ernment wants to do as much as it can to ensure that retirees’ pen-
sions are paid. But I think I want to be careful, Mr. Chairman, of
getting ourselves into an S&L situation whereby the Pension Bene-
fit Guarantee Board guarantees all pensions. Insurance companies
would then feel free to go out and speculate because we are going
to take care of their pension obligations.
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The CHAIRMAN. I could not agree with you more on that, Sena-
tor.

Senator Packwoob. So it is a thin line between saying to retir-
ees, the Government will make sure your pension is guaranteed,
without at the same time saying to insurers or employers that no
matter what insurers or employers do with pension monies, the
Government will cover all their mistakes.

If we say that, then I hesitate to think what kind of speculation
we might encourage because people won’t worry about it, thinking
Senator Bentsen said he will take care of it.

So I am going to follow these hearings with interest and I apolo-
gize that I have to leave now.

The CHAIRMAN. Let me say, Senator Bentsen did not say he was
going to take care of it. What we are trying to do today is get some
answers and get the recommendation of experts.

Thank you very much.

This morning we have Mr. James Lockhart, who is the Executive
Director of the Pension Benefit Guaranty Corporation.

Will you proceed?

STATEMENT OF JAMES B. LOCKHART 111, EXECUTIVE DIRECTOR,
PENSION BENEFIT GUARANTY CORPORATION, ACCOMPANIED
BY CAROL CONNOR FLOWE, GENERAL COUNSEL

Mr. LockHART. Thank you, Mr. Chairman, for inviting me to
appear before you today. I am pleased to be here to discuss the
Pension Benefit Guaranty Corporation and Pension Annuities. The
PBGC insures defined benefit pension plan participants against
loss if their are underfunded defined benefit pension plan his ter-
minated.

We are a Government corporation that provides vital insurance
protection for 40 million active and retired American workers in
about 100,000 defined benefit pension plans. Companies that spon-
sor these plans pay for this protection through their premiums.

In 1989 we reduced our deficit by 30 percent, but it still stands at
$1 billion, without any reserves for LTV Corporation. We expect
the Supreme Court to rule in that case by June. A loss could more
than double our deficit and, even worse, set the stage for “copycat
cases.” As the graph over there of our 10-year forecast shows, our
future is difficult to predict. There are three scenarios there; and
the range from the optimistic to the pessimistic forecast is almost
$10 billion. In the optimistic forecast we see about a $1 billion sur-
plus after 10 years; and in the pessimistic we should see almost an
$8 biilion deficit.

To try to prevent that pessimistic case, we have adopted a tough
negotiating posture and loss prevention strategy. The President’s
budget discusses two topics that affect our future. They are
“hidden Pacmen’’ and ‘“moral hazards."” Hidden Pacmen are Feder-
al liabilities that are not fully visible, including the $820 billion of
pension liabilities that we insure. These liabilities are backed first
by well over $1 tritlion in plan assets and then the net worth of the
plan sponsors. The real exposure to the PBGC is approximately
$20-30 billion in underfunded plans concentrated in the auto, steel
and airline industries.



4

A “moral hazard” occurs if an insured is willing to take a higher
risk if he knows that the insurance company will pay. Another
moral hazard occurs when a Government insurance company in-
sures losses over which it has no regulatory control. As the budget
states, and I quote, “A ‘moral hazard’ should be balanced by con-
trols or offsetting incentives.”

Now turning to the subject of annuities purchased from insur-
ance companies, we are concerned that retirees receive sound an-
nuities and we are taking steps to ensure that that happens. We
are also concerned about the potent.al for another hidden Pacman.
If we were to insure without proper premiums and regulatory con-
trol over insurance companies, large losses could occur.

When a fully funded defined benefit pension plan terminates, the
plan administrator must provide annuities from an insurance com-
pany to all participants and beneficiaries, unless they elect a lump
sum distribution. Many ongoing plans also purchase annuities for
retirees. The annuity requirement was adopted so that participants
would have the option of receiving their benefits as a lifetime
monthly income. :

We know of no one who has lost benefits from annuities pur-
chased upon plan termination. Insurance companies are subject to
State regulation and now, with the recent addition of Wyoming, 45
States have guarantee arrangements. These arrangements are not
prefunded and do have limits. Nevertheless, in the one major
case—Baldwin United—the insurance industry and the States of
Arkansas and Indiana made sure that all annuity holders were
paid in full.

It is our legal analysis that Title IV does not authorize us to
guarantee annuities. An earlier statement was made without the
benefit of this analysis. In a January 1981 Preamble to a regulation
on termination procedures, we responded to a comment by indicat-
ing that the agency would pay guaranteed benefits if an insurer de-
faulted and the State insurance funds did not cover the loss.

After questions were raised about the statement, the Administra-
tion made a proposals, in 1983 and 1985, to add language to Title
IV clarifying that PBGC did not guarantee annuities. The legisla-
tive history does not explain why it was not adopted, nor does the
history indicate any disagreement with the clarification. We be-
lieve that if Congress had intended us to insure annuities, it would
have expressly said so.

Title IV provides that the only “insurable event” is termination
of a plan. When an underfunded plan terminates, PBGC is re-
quired to pay guaranteed benefits. When a fully funded plan termi-
nates, the Plan Administrator certifies to us that he has distribut-
ed assets to satisfy all benefits. If the Administrator makes an
error and does not correct it, we will then pay guaranteed benefit.
l(_)nl;:;a the correct distribution is made, the agency is no longer
iable.

We do not receive premiums for these annuities, and insuring
them would add up to $50 billion in additional exposure. Our insur-
ance might give the plan sponsor an incentive to buy the lowest
acceptable quality annuity, or for the insurance company to invest
in lower quality assets. As the insurance companies are regulated
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by the States, the Federal Government would have no power to
regulate the annuity company.

The creation of a sound Federal insurance program for annuity
companies raises many complex and contentious issues that should
not be underestimated: How can we set risk adjusted premiums
with no loss experience; how do we identify and handle the $50 bil-
lion in annuities already in place; how would we integrate a Feder-
al program with the existing State guarantee arrangements; what
priority should our claims against an insolvent insurance company
have; what impact would the guarantee have on the marketplace;
what guarantee limits should be set.

The answer is that the guarantee function should be left at the
State level. If arrangements are not adequate, the States and the
industry should be encouraged to make the guarantee arrange-
ments acceptable.

We want retirees to receive a safe annuity. The Plan Administra-
tor’s selection of an insurer is a fiduciary responsibility subject to
Title I of ERISA, which is enforced by the Department of Labor.

We are working with Labor to ensure that the fiduciary stand-
ards are followed. And as a first step, the PBGC and PNBA are re-
quiring sponsors to inform us of the annuity company they will use
before the termination is completed. We will incorporate this re-
quirement into new regulations. Labor will investigate selections
where appropriate. In addition, we are considering standards for
Plan Administrators to follow in the selection of an insurance com-
pany.

We are committed to the long-term health of the private pension
system. We will enforce standards to encourage sponsors to pru-
dently select annuity providers. We will remain tough in prevent-
ing unwarranted claims and protecting participants. In this way,
we will continue to protect the insurance fund and the nation’s re-
tirees.

Thank you for the opportunity to speak before the committee. 1
welcome any questions you may have.
d.['Iihe prepared statement of Mr. Lockhart appears in the appen-

ix.

The CHalrRMAN. Thank you, Mr. Lockhart.

It concerns me that we do not have direct supervision over the
insurance companies. That job is left to the States. There is sub-
stantial variance among the States in the level and degree of su-
pervision.

I can recall starting a life insurance company back in Texas in
1954, the worst time I could have started one. At that time, there
were all kinds of reports of fraud. I immediately decided the thing
for me to do was to buy a company in a State that had a reputation
for being very conservative, and I merged my Texas company with
it. Since then, Texas has made major changes in its supervision.

The variation in supervision from State to State disturbs me. I do
not see any way that the Federal Government, at this point, is
going to substitute Federal supervision for State supervision.

What I am probing for is what happens when the individual ben-
eficiary has had absolutely no say in the choice of the company
that is carrying his annuity. That is not an easy issue to resolve.
That is the purpose of this hearing.
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Mr. LockHART. I agree with you. It is not an easy question. I
think you have to go back again to the standards of Title I of
ERISA where there are requirements, fiduciary standards in
ERISA. An Administrator choosing an annuity has to follow those
standards. And I think generally it has worked out well. :

As [ said in my testimony, there is no loss experience in this
area.

The CHAIRMAN. Well, let me give vou another example. You
talked about the funds set up in a number of States to protect
against this situation. I know that, in one of the States that set up
such a fund, sorne companies went broke. Yet, they have paid no
claims against the Fund, and they have been resisting such claims.
Again, that concerns me.

But let me ask you about a 1981 PBGC regulation, which stated,
“In the unlikely event that an insurance company should fail and
its obligations cannot be satisfied, the PBGC would provide the nec-
essary benefits.”

Would you expand on that for me?

Mr. LockHART. Yes. That is the Preamble to the 1981 regulation
that I mentioned. It is a Preamble and, therefore, it does not have
legal standing.

As I said in my testimony, we feel that that statement was made
in error. We are putting out a new regulation. It went out for com-
ments in 1987 and should be out this fall; and there certainly will
not be a preamble like that to the new regulation.

The CHAIRMAN. Are you an attorney?

Mr. LockHART. No, sir. My general counsel is sitting next to me
though.

The CHairMAN. Well, you attorneys continue to amaze me the
way you split hairs on some of these things. {Laughter.}

As one who has a license, I can say that.

Senator Durenberger?

OPENING STATEMENT OF HON. DAVE DURENBERGER, A U.S.
SENATOR FROM MINNESOTA

Senator DURENBERGER. Mr. Chairman, thank you very much;
and thank you for your comments. I just want to say why I'm here.
Not because it is a really exciting subject. It is not. I do not know
how we can fill up a voom on this subject with so many interesting
looking people. But I am here because you are here, Jim; and I am
here because 1 am also on Labor and Human Resources, which is
the other half of the pension business.

But principally I guess I am here because I spent a year of my
life—and part because 1 am on this committee, 1 guess—as a
member of the Pepper Commission. And out of that came a strong
interest in income security reform generally. In other words, how
are we going to guarantee 20 years from now the medical, long-
term care, all the rest of those things? And don’'t we have a system
that got built in the 1940s predicated on the prices of the 1950s and
the 1960s that is kind of out of hand. So anyway, that is why I am
here.
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Specifically, though, with regard to the insurance company annu-
ity issues, do you have a system now or a set of criteria now that
are used for rating insurers that you have confidence in?

Mr. LockHART. We have set up a procedure with the Department
of Labor, the Pension Welfare Benefits Administration, which has
responsibility for Title I of ERISA and we have agreed to criteria.
When a plan intends to terminate, the plan administrator must
submit information to us. And we are requiring plan administra-
tors to tell us what insurance company they are going to use. If
there is a questionable insurance company we will send it to the
Department of Labor for possible investigation.

Senator DURENBERGER. Now what is a questionable insurance
company?

Mr. LockHART. We are reviewing some internal guidelines 1 do
not want to spell out at this point.

Senator DURENBERGER. You do not want to? _

Mr. LockHART. No, sir. Because I think it could have some
impact on the marketplace at this point. They are preliminary
guidelines, and we want to work through the system before we pub-
lish them. That is why [ said in my testimony that we are thinking
of coming up with specmc guidelines that we would publish. But at
this point we are using working criteria.

It really is a combination of credit ratings from several of the
various credit rating agencies, as of the initial cut off list {or refer-
ral to PWBA. And then PWBA will then use those referrals and
decide whether it is appropriate to investigate.

Senator DURENBERGER. Are you contemplating looking at all
beyond the credit ratings at the nature of the investments that
some of these insurance companies are making? I am thinking, of
course, about speculative real estate, junk bonds, that sort of thing.
Are you going to take this another step?

Mr. LockHART. It certainly has been suggested. But one of the
issues is that we have 50 States looking at that. They have long
sets of procedures. We would have to recreate all this at the Feder-
al level. So we would prefer to try to set up criteria. I mean, the
obvious criteria would be to have an acceptable State guarantee
fund. That would be, to us, the best thing.

Bevond that, we would then look at perhaps credit rating of in-
surance companies. If we felt that was not acceptable, we would
have to go to the kind of detail that you are suggesting, Senator.

Senator DURENBERGER. When we see your rating system, what
might we see in there by way of a future protection? I could see a
situation which you could pick & AAA rated 1990 company. But
how are we going to know whether or not in 1994, 1398, 2005, you
know, that sort of thing, it is still a AAA company and what role
do you see in that whole process?

Mr. LockHART. That is a difficult issue. The rating agencies in
theory are trying to look ahead and they are trying to predict the
future. But it is difficult. You can have a change of management.
You can certainly have a change in the marketplace, which the
junk bond situation had. And there is 1eally no protection against
that kind of change. I think it is up to the State regulatory authori-
ties to stay on top of these companies to make sure that these
events do not occur.



Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

The leadership has called a meeting that I have to attend. So I
would like to call the next three witnesses as a panel so I will have
an opportunity to hear them. So I would ask Mr. Bywater to please
come forward and Mr. Crites, and Mr. Minck.

Senator DURENBERGER. Mr. Chairman, I have a statement that 1
would appreciate being able to insert in the record.

The CHAIRMAN. That will be done.

[The prepared statement of Senator Durenberger appears in the
appendix.]

Senator DURENBERGER. Thank you, Mr. Chairman.

The CHAIRMAN. What we have set out to do here is to try to get
the viewpoint of all the interested parties. First, we heard from the
Executive Director the Pension Benefit Guaranty Corporation. And
next, Mr. Bywater, who is the president of the International Union
of Electrical Workers, is testifying on behalf of the AFL-CIO; Mr.
Dennis Crites is a member of the National Legislative Council of
American Association of Retired Persons, from Norman, OK; and
Mr. Richard Minck is the executive vice president of American
Council of Life Insurance from Washington, DC.

Mr. Bywater, would you lead off, please.

STATEMENT OF WILLIAM H. BYWATER, PRESIDENT, INTERNA-
TIONAL UNION OF ELECTRONIC WORKERS, WASHINGTON, DC,
ACCOMPANIED BY MEREDITH MILLER, ASSISTANT DIRECTOR,
DEPARTMENT OF EMPLOYEE BENEFITS, AFL-CIO, AND JAMES
MAURO. COUNSEL, INTERNATIONAL UNION OF ELECTRICAL
WORKERS, WASHINGTON, DC

Mr. BywaATEer. Senator, I just want to say your opening statement
was excellent. We totally agree with you.

The CHAIRMAN. Thank you.

Mr. BywaTerR. My name is Bill Bywater and I appear before the
committee on behalf of the AFL-CIO and the IUE and the workers
we represent at the Louis Allis Division, Magnetek Corporation
plants in Milwaukee and New Berlin, WI whose retirement securi-
ty is threatened.

We are grateful for the opportunity to appear today and for the
Finance Committee’s interest in determining whether benefits pay-
able under retirement annuities by insurance companies are guar-
anteed by the Pension Benefit Guarantee Corporation. We main-
tain that current law requires that the PBGC guarantee pension
benefits payable by annuities. Plan participants and beneficiaries
would also benefit from an inquiry into the consequences of compa-
nies which purchase annuities as a device to milk pension plans for
the benefit of financial manipulators.

A dramatic example of the manipulation of the pension funds to
the detriment of the beneficiaries continues to unfold at the Louis
Allis plants represented by the IUE. While this potentially tragic
situation is typical of others where annuities have been purchased
from a financially troubled Executive Life Insurance Company of
California, linked to Drexel Burnham Lambert and its “junk-bond”
dealings, in other ways the Louis Allis story dramatically differs.
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The AFL-CIO and the IUE have in other forums, supported the
basic right of workers to have a voice in the investment of their
pension assets as - :flected in H.R. 2664, introduced by Congress-
man Visclosky. We also appreciate the efforts of various Senators
to stem the tide of employer seizures of the assets of so-called over-
funded pension plans.

Magnetek was created in 1984 by the much publicized high-yield
or junk bord department of Drexel Burnham Lambert in Holly-
wood, CA fur the express purpose of purchasing the Magnetics Di-
vision of ..:tton Industries. Drexel Burnham not only created the
funding device for underwriting the company, but became, and has
remained, a principal owner of Magnetek.

At the time of its organization, more than 10 percent of the junk
bond underwriting of Magnetek was purchased by the Executive
Life Insurance Co. of California another interest with close ties to
Drexel Burnham and, perhaps, the country's largest purchaser of
junk bond issues.

Shortly after taking control of the over-funded Louis Allis Divi-
sion employees’ pension plan, now called the ‘“Magnetic General
Retirement Plan,” which had assets of approximately $23 million,
covering more than 1200 employees, the new company made no
contributions to the plan, even though employees were required to
contribute between 2 and 4 percent of their annual earnings. Mag-
netek’s Pension Plan Trustees, including at least two associated di-
rectly with Drexel Burnham, reached an understanding with Exec-
utive Life Insurance Company which has resulted in the transfer of
approximately $25 million from the pension plan to Executive Life
Insurance in return for annuity contracts covering accrued past
service liability prior to July 1, 1988. Despite the protests of the
IUE, the growing concern of Louis Allis employees for the safety of
their retirement income and the deepening crisis in the junk bond
market and the affairs of Executive Life Insurance Company; Mag-
netek has continued to sell off pension plan assets to Executive
Life in exchange for annuity promises—and I emphasize promises.

It is important to note that Magnetek has never terminated this
pension plan. It kept the shell to transfer monies to a principal
stockholder, Executive Life. This was done to avoid scrutiny by the
Federal regulators into these transactions, and to continue to col-
lect contributions from Louis Allis workers for the purpose of satis-
fying the underfunded liability of pension plans covering other ac-
quisitions Magnetek has made in recent years.

Furthermore, the committee should be aware that all of these
steps, which are of vital significance to Louis Allis employees, were
taken by the Company, without the knowledge of the beneficiaries
of these plans or the Unions which represent them. On the con-
trary, requests for information about these transactions have been
met with misleading and inaccurate statements to the Union.

It has also caused alarm among the beneficiaries of the Plan,
that despite the approximately $25 million which has been trans-
ferred by Magnetek to Executive Life since 1985, no annuity certifi-
cates have been issued to IUE-represented employees or retirees
and nothing more th.an a bare-bones insurance proposal and accept-
ance exists to substantiate the transaction between Magnetek and
Executive Life.
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Magnetek has advised the IUE that the $25 million in annuity
contracts with Executive Life are no longer reported as plan
assets—or, for that matter as plan liabilities—and no premiums
are beiny paid to the PBGC on these amounts. This, we believe, is
totally wrong. Consequently, largely for these reasons, it has been
the position of the U.S. Department of Labor and the PBGC that
this type of annuity contract is not protected by the PBGC and
that should the position of Executive Life Insurance continue to de-
teriorate and the annuities dishonored, Louis Allis employees
would not have recourse under PBGC protections.

Therefore, our concerns for the security of paid for retirement
benefits are deepened by the Federal Government's disinclination
to guarantee these benefits. For decades the IUE and its local
Unions have established a pension program which will permit our
members to retire with financial security and dignity through
hard-fought negotiations.

The CuamrMaN. Mr. Bywater, if you would summarize because |
want to hear the other witnesses.

Mr. BywaTter. Okay. Well what it comes down to, sir, is that we
feel these abuses cry out for congressional scrutiny and legislative
action. And the IUE and the AFL-CIO welcome the opportunity of
working with you to develop programs to give workers a voice in
running their pension plans and in preventing the type of manipu-
lations we have experienced.

Thank you very much.

The CairmaN. Thank you.

[The prepared statement of Mr. Bywater appears in the appen-
dix.]

]'I‘he CHAarMAN. Dr. Crites, if you would give us your testimony,
please.

STATEMENT OF DENNIS M. CRITES, PH.D., MEMBER, NATIONAL
LEGISLATIVE COUNCIL, AMERICAN ASSOCIATION OF RETIRED
PERSONS., NORMAN, OK. ACCOMPANIED BY DAVID CERTNER,
LEGISLATIVE REPRESENTATIVE
Dr. Crites. Thank vou. My name is Dennis Crites and I am a

member of the AARP National Legislative Council. With me is

David Certner of the AARP Federal Affairs staft. AARP is pleased

to testify today on the Pension Benefit Guaranty Corporation’s pro-

tection for retirement annuities.

The PBGC was created as part of the ERISA to ensure that par-
ticipants of defined benefit pension plans would be guaranteed
promised benefits, at least up to the specified maximum level. The
PBGC provides protection if a company cannot meet its benefit ob-
ligations. Pension plans do not, however, always pay benefits di-
rectly to retirees. Often a plan purchases annuities from an insur-
ance company which in turn provides the benefits.

Our Association believes that current law also requires the
PBGC to guarantee retirement benefits that are paid through an
insurance company. While this issue has not been tested, the Asso-
ciation believes the following references compel this result.

First, the basic thrust of ERISA is to ensure the payment of
promised benefits. Consistent with this goal, the PBGC was cre-



11

ated. In particular, one of the explicit statutory purposes of the
PBGC is to ‘‘provide for the timely and uninterrupted payment of
pension benefits.”

Second, the PBGC itself, in regulations published in 1981 stated
that if an insurance company failed and the insurance industry
could nct satisfy the obligations, then the PBGC would provide the
necessary benefits.

Third, Congress affirmed this position in the 1986 Single- Em-
ployer Pension Plans Amendment Act by obligating PBGC to con-
tinue its guarantee if all benefits were not paid. These reasons,
considered in the context of ERISA's intended benefit protections,
make it clear that the original PBGC benefit guarantee must con-
tinue.

It is incongruous to say that the basic PBGC guarantee is lost
merely because an insurance carrier is the vehicle chosen to pro-
vide the guaranteed benefits. While no insurance carrier has yet
failed to make an annuity payment, the importance of the contin-
ued PBGC guarantee has recently been highlighted. In particular,
some have questioned the financial soundness of certain insurers,
especially those with large junk bond holdings or other declining
investments.

This situation has been exacerbated by the past decade’s unprec-
edented raid on pension assets. In these pension stripping termina-
tions for reversions, assets intended for future retirement security
revert to the employer, while past liabilities are currently provided
by the purchase of annuities.

The employer in this situation has a financial incentive to pur-
chase annuities from the least expensive and often the least secure
insurance carrier in order to maximize the reversion amount. Al-
ready over 320 billion has been taken from pension funds and over
2 million workers and retirees have been affected.

The Association recommends three steps to better ensure prom-
ised benefits for workers and retirees. First, this committee may
need to clarify that current law does require the PBGC to guaran-
tee insurance annuities. To prevent undue financial exposure for
PBGC, State reinsurance systems should remain the first line of
guarantee. This committee should consider requiring that pension
annuity carriers be backed up by State reinsurance systems.

However, the PBGC must remain the ultimate guarantor that
benefits will be paid. 1f PBGC is exposed to additional risk, then an
additional premium should be assessed. This could be collected
from an ongoing plan or collected as an additional amount upon
plan termination.

Second, PBGC, working with the Department of Labor, should re-
quire pretermination review of the choice of insurance carrier. The
Department of Labor should vigorously enforce the fiduciary duties
of prudence and diligence in the employer’s choice of an insurer.

Third, terminations for reversions which reduce assets intended
for retirement benefits and increase the purchase of annuities
should be restricted.

The Association believes these changes will better secure the
payment of promised retirement benefits and fulfill the PBGC
mandate to guarantee these benefits.

Thank you.
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The CHaIRMAN. Thank you very much, Dr. Crites.
[The prepared statement of Dr. Crites appears in the appendix.]
The CHAIRMAN. Mr. Minck.

STATEMENT OF RICHARD V. MINCK, EXECUTIVE VICE PRESI-
DENT, AMERICAN COUNCIL OF LIFE INSURANCE, WASHING-
TON, DC, ACCOMPANIED BY PAUL REARDON, DIRECTOR OF IN-
VESTMENT RESEARCH

Mr. Minck. Thank you, Mr. Chairman, gentlemen.

I am Richard Minck, executive vice president of the American
Council of Life Insurance. With me is Paul Reardon who is our di-
rector of investment research. We both appreciate the opportunity
to discuss the security of retirement annuities issued by life insur-
ance companies.

To put my statement in some context, it is important to note
that all of a life insurance company’s general account assets, in-
cluding its surplus, stand behind all of its general account promises
and guarantees. A question of the soundness of annuity guarantees
cannot be separated from the issue of the soundness of our business
as a whole.

That business is basically sound and secure. Our companies have
a long history of making eenservative long-term investments and
our investment portfolios are widely diversified. Obviously, all com-
panies are not of the same strength and financial condition. And,
as is true in all segments of the business community, a handful of
companies may have taken more risk than is wise. But just as
clearly, there is no emergency which threatens the annuity guaran-
tees our companies have made.

Our statement discusses in some detail the current financial
status of the life insurance business and the protections that are in
place to ensure that we are appropriately managing our affairs so
as to be able to carry out our contracts. It also describes current
actions by the National Association of Insurance Commissioners
and by committees of the ACLI to determine if any added measures
need to be taken to protect the public’s trust in us.

I would like to briefly summarize a few more key points that are
made in the statement and I hope the statement will be included in
the record. '

The CHAIRMAN. Without objection, that will be done.

Mr. Minck. Thank you.

[The prepared statement of Mr. Minck appears in the appendix.]

Mr. Minck. Unfortunately, there is a catchy phrase on Wall-
street—namely ‘“junk”—being used to describe a broad array of
bonds. Many of these issues are appropriate and profitable compo-
nents of a well managed portfolio. They can, as a small addition to
a more conservative bond portfolio enhance the average yield with-
out much increase in risk. Investment managers, including life in-
surers, buy them because they are sound investments and such
issues provide access to capital for some of America’s most promis-
ing growth companies.

There are only about 800 corporations in the U.S. that can issue
investment grade bonds. So that whatever the rest of the corpora-
tions issue is included in this label of “junk”.
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Of the general account assets of life insurance companies about
3.5 percent are invested in this whole array of less than investment
grade bonds. If you had a large drop in values in this bond market,
it would have a limited impact on the life insurance business and
on the people that it serves. Currently bonds in default constitute
about an eighth of 1 percent of general account assets.

Now a severe drop in market values might occur if you had
either a severe recession or rampant inflation. Our economists do
not think either of those is on the immediate horizon. But just as
actuaries are sometimes wrong, economists have occasionally been
optimistic too.

Our business is closely supervised by the States, as is explained
in some detail in the statement. The primary purpose of the regu-
lation is to ensure company solvency. This is not a static system.
Many changes have been made to strengthen the system in recent
years. There are better laws, larger staffs, increased use of comput-
er technology, and more urgency.

The combination of well-managed, conservative investment prac-
tices and State supervision and guarantees has produced an un-
blemished record since the enactment of ERISA. As Secretary Dole
observed, not one retiree or beneficiary has lost a penny of retire-
ment benefits provided by annuities issued by life insurers. The
public’s confidence it will continue this record is terribly important
to us. Keeping the trust of the public is necessary if we are to
remain in business.

We cannot, of course, guarantee a perfect record for all compa-
nies forever. But we do not see an immediate crisis. We think there
is no need to take precipitous action now, particularly action that
might cause significant or needless dislocations in our business or
in the operations of the PBGC. We think time needs to be taken to
examine the problem. And if there is a serious problem that needs
action, then to design an appropriate response. We think that anal-
ysis has not been done yet.

We have a chief executive officer group studying the question.
Their report will be available before the end of this year; and we
think it will make a valuable contribution to the process.

We thank you for the opportunity to testify this morning. Mr.
Reardon and I will be glad to try to answer any questions that you
may have.

The CHAIRMAN. Mr. Minck, I am going to have to leave because
of my other meeting. Senator Pryor will be residing.

I would certainly agree with you that the vast major of insur-
ance companies are sound and prudently managed. Did I under-
stand you to say that the average amount of so-called junk bonds
held by insurance companies was 3.5 percent?

Mr. MiNck. Yes, sir.

The CHAIRMAN. Well I think that that would certainly come
within the province of the prudent man rule. As far as I am con-
cerned, they can put it in gold, stock or whatever they wantea to, if
it was 3.5 percent of the portfolio. But if you have one company
that has 30 percent of its assets in junk bonds, making up that av-
erage of 3.5 percent, then that company is in real trouble and that
is not prudent management. That is what concerns you.

34-767 - 90 - 2
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And then we have the debate here—Mr. Bywater believes there
is a legal obligation in the regulations for the PBGC to insure these
contracts. On the other hand, Mr. Lockhart is contending that that
is not the case. So obviously, the legal question involved will take
some time to resolve.

The question to decide is whether we take care of this problem
by more vigorous management by the PBGC to ensure that these
policies are held by companies that have been prudent and are sol-
vent or by having the PBGC guarantee these annuities. I am trying
to hear from both sides of the argument so that we can better re-
solve how to address this problem.

Senator Pryor. Thank you, Mr. Chairman.

Mr. Bywater, have you made your statement yet?

Mr. BywartEer. Yes, I have.

Senator PrRyor. You have made your statement. Mr. Minck has
made his statement. Dr. Crites has not made his statement, I be-
lieve.

Dr. CriTeS. No, I have made it, sir.

Senator Pryor. Oh, you have made it. Well I am sorry I missed
hearing from the AARP. Now, are there other panelists that have
not yet made their statement?

[No response.]

Senator PrYor. I was going to yield to Senator Durenberger but |
see that he is gone. So I will yield to myself here for a few ques-
tions. [Laughter.]

Mr. Minck, let me ask this question of you. I do not think the
Congress right now, as an institution, grasps the magnitude of
what we are talking about here. I am not saying we are in a crisis.
What I am saying is we want to prevent a crisis. What should the
Congress do? How should we address this issue? Should we do noth-
ing? Should we let things percolate, or should we take action at
this time?

Mr. Minck. Senator Pryor, our view is that the problem is inti-
mately tied up with the solvency of life insurance companies and
that traditionally has been the concern nf the States, both in their
regulatory side from preventing insolvencies and in the guarantee
fund area to clean up after those relatively few insolvencies that
occur.

The number of insolvencies per year of life insurance companies
in the last decade has arranged about 20 or so. Last year there
were, I think, 36, of which perhaps 18 were in one State. None of
them, I believe, involved losses to policyholders.

Whenever a company goes insolvent there is a large body of
assets that are the first source of payment to the people with
claims. Beneficiaries and policyholders are in the prime situation
for being repaid from these assets. Creditors, including the Federal
Government and the State Government, stand behind the benefici-
aries. The stockholders stand at the very end. If you do catch an
insolvency immediately after it occurred, there is very little in the
way of losses for policyholders on beneficiaries to be made up by
guarantee funds.

But, solvency is a matter that has been of concern to the life in-
surance business. We have formed a board lével committee last
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{:;ar to start working on it. They have done a fair amount of work.
e think their analysis will be complete before the end of the year.

The NAIC, the State regulators, are also concerned. They are
working on the problem. They are having a meeting this month, in
fact in the coming week, to make some suggested changes in mat-
ters related to solvency.

I guess my advice to the Congress would be to let those two
things play out. Because I think that you will see improvement and
changes within the year and I do not see there being a catastrophe
in that time frame.

Senator PrRYOR. In those cases where insurance companies have
become insolvent, have the States been able to come forward and
pay the claimants 100 percent through reinsurance or some other
means?

Mr. Minck. Typically the process is that the State conservators
would attempt to find companies to reinsure blocks of the business.
That often occurs. To the extent that there are still benefits to be
paid in those States with guaranty fund laws, a guaranty fund pays
the remaining benefits. There are some four or five States that do
not have guaranty fund laws yet.

Senator Pryor. I would like to ask about those four or five
States. I would like to ask this question: That is, should the PBGC
prohibit the purchasing of annuity contracts from those companies
in those States?

Mr. Minck. Well, again, there are soine complications. Because
there are two general forms of State laws. One covers purely the
people that live in the State, so that if a company from a State
without a guarantee law were to become insolvent the guarantee
laws of the State in which the people who had purchased the con-
tracts live would step up and pay the benefits.

Correspondingly, some of the States have laws that guarantee
benefits promised by insolvent companies from those States wher-
ever the contract holders live.

So I think if you were to go into something like that you would
have to look very closely and more careful distinctions. Again, 1
think that any time you reduce the number of participants in the
market you may be doing some damage to the market.

Senator Pryor. The reason I am moving over here, is that I
think this microphone is better. I have always wondered how the
Chairman preempted the rest of us. I see he has the loudest micro-
phone. I have just discovered a secret here. [Laughter.]

Dr. Crites, you are our good neighbor to the west. Arkansas and
Oklahoma have always been good neighbors and I know that we
have thousands of retirees in our States. They are becoming nerv-
ous about these pension funds. They are beginning to see informa-
tion that gives them the jitters about their retirement checks and
whether or not these funds are guaranteed.

How deep is this sentiment out there?

Dr. CriTes. I have no way of measuring precisely how deep this
sentiment is. There is a growing uncertainty and question, howev-
er, as the newspapers are filled with references to maybe one or
two insurance companies that are inducing a precarious condition.

Certainly on the part of the employees of firms where there have
been reversions, where there is the possibility of a takeover, there
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isr great, great concern about the guarantee of their retirement ben-
efits.

Senator PrYoR. There is great concern. Would you say the con-
cern is growing at this time?

Dr. Crites. I would say it is growing. And on the part of employ-
ees where they see their company at risk, it is a very great con-
cern.

Senator PrRyor. Mr. Bywater has talked, I think at length in his
statement—I do wish I could have heard your statement, Mr.
Bywater—about those situations where pensions were actually at
risk. And when the claimant actually had to seek their pension or
seek the sum they were owed. What happens in the court system?
How long does it take such a claim to be processed? How long does
it take a retiree to receive his or her funding?

Mr. BywaTer. Well so far the retirees that we have now have
been paid. Our concern is about the future.

When I heard Mr. Minck testify and say that the economists are
saying everything looks rosy for the foreseeable future, you do not
base a pension plan on a matter of a few years ahead. You base it
on a matter of 30 years or more, when you are talking about pen-
sion plans. Qur people are very much concerned about the junk
bpdndsl that are in effect backing up the pension plans of these indi-
viduals.

The fact is that our members have paid into that pension plan.
Their money has been used. And when we try to get information
from the company about this, they are very evasive. It took us
months to get information from the company. They did not notify
us that they are selling off to Executive Life Insurance Company.

And as you know, and I am sure you have read in the paper, I
would say they are on shaky ground—Executive Life Insurance
Company. I hope they do not collapse for the sake of our own
people, but there is no guarantee there. I think that something has
to come out of Congress that will guarantee to the workers of this
country that there is no way that they are going to lose their pen-
sion benefits.

Once those people lose their pension benefits, they wind up on
relief. And that means the States then have an obligation to take
care of them, and the Government. That becomes something that is
saddled on all taxpayers and that is not fair either.

So I do not see any comfort, for example, in life insurance com-
panies saying, well only 5 percent of the companies go down the
drain. That 5 percent that goes down the drain, those people that
are affected, you tell them, hey, the other 90 percent are doing
great, they are going to get their money. That does not help them
any.

We have to have a system that is going to protect all workers. I
think one of the guarantees of a system that would protect the
workers is that workers themselves could be involved as being di-
rectly involved in a pension plan themselves and where the assets
go and so forth. That is certainly something we want to see
changed in the law.

Senator Pryor. Recently the Inspector General for the Depart-
ment of Labor was very critical of his Department for the lack of
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proper enforcement and aggressive enforcement of the fiduciary
rules and regulations of ERISA.

I wonder if any members of the panel this morning might like to
comment on the Inspector General's recent findings.

Ms. Miller?

Ms. MILLER. Yes. We are very much concerned about those find-
ings in terms of the personnel and the number of resources that
are devoted to that. I think that the question becomes even if in
the enforcement area we beefed up the number of folks who were
monitoring and policing pension plans, there still remains, unfortu-
nately, in this area that we are dealing with today, the issue of
what is it that they should be guaranteeing, what is it that makes
a good and secure annuity, and whose obligation is it.

So while we are very much concerned about enforcement we are
unclear, that unless we get some clear resolution from Congress
that supports our position that these annuities are already guaran-
teed by the PBGC, that that might help.

Senator PRYOR. Any other comment on the Department of
Labor’s Inspector General’s report?

Mr. CerTNER. I would just add to that that one of the things that
we have called for is increased Department of Labor enforcement
of the insurance guarantee, to make sure that the insurance com-
pany from which the annuity is purchased is on sound footing.

Now the Department of Labor may be able to do that with
stepped up enforcement at this point in time. However, even a
company that may be on sound financial footing today, 5 years
down the road may not be. And there is nothing the Department
could do to prevent that situation from happening. That is why it
is important to affirm that the PBGC guarantee cor:tinues.

Senator Pryor. Has the issue of the PBGC guaranteeing insur-
ance annuities ever been litigated in any court?

Mr. CERTNER. Not to our knowledge.

Dr. CriTes. Not to our knowledge.

Senator Pryor. If it were to be litigated, how long would it take?

Mr. CerTNER. Well it certainly would not be desired if the out-
come was a losing one for the retirees. We would like to clarify this
issue up front before someone is at risk.

Mr. Mauro. Senator Pryor?

Senator PrYOR. Yes, sir.

Mr. Mauro. We are faced with that possibility, as the represent-
ative of the employees at Magnetek. Heaven help us that we ever
get to that point. But I do not think there is a lawyer in this room
that would think that a final decision in a case like that would be
decided in less than 5 or 6 years. And-in the meantime, those em-
ployees are without pension benefits. And as President Bywater
mentioned, they are on welfare or they are the wards of the State
or the Federal Government.

Senator Pryor. If such a case were pending for a period of 5 or 6
years, what sort of concerns would run through the retiree commu-
nity? Would there be increased uncertainty until the courts finally
decided?

Mr. Mauro. I think, Senator, there is increased uncertainty that
exists right now. When daily the retirees of companies that are
participants in the junk bond process are reading that their insur-
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ance companies that insure their annuities are on the verge of po-
tential collapse. That would just exacerbate the problem if it
would, in fact, happen and litigation were brought.

We would hope that Congress would act to avoid that and to
avoid—I believe Mr. Lockhart mentioned—the hidden Pacmen. It is
our members and the retirees of our companies that are the ones
that are going to be eaten up by this process, unfortunately, as well
as major portions of the Federal budget.

Senator Pryor. Mr. Minck, do you have a comment on this?

Mr. Minck. I have one observation. First of all I would like to
make clear what I did say about insolvency rates, I listed some-
thing like 36 companies of becoming insolvent last year. That in-
cludes some property and casualty companies. It amounted to
about 1 percent of the companies and I think none of them were in
this market and nobody lost anything from these insolvencies
either in annuities of in other coverage.

I think I would also like to make it clear that we are very much
concerned that nobody ever lose anything. We want every pension-
er to get every dollar coming to him. I think our interests are iden-
tical with the other witnesses from that point of view.

I think one reason that the question of whether the PBGC guar-
antee annuities has never been before a court is that nobody has
ever lost anything. There has been nothing that would get you into
court. And again, we would hope that that would continue to be
the case.

And lastly, the reason I mentioned the economic situation look-
ing fairly good was in the context of Congress perhaps not having
to do anything this week or this month, but perhaps waiting to see
how the changes being worked on by the States and the insurance
companies worked out, so that you knew what it was you were
prying to fix. Because it is a fluid situation and factors are chang-
ing.

Senator Pryor. I have exhausted my questions this morning. I
really appreciate all of our witnesses. I wonder if there are any
final comments by any of the witnesses.

(No response.]

Senator Pryor. We appreciate this very distinguished panel
coming before the Finance Committee. This will contribute a great
deal to the debate and to our further understanding of this issue.

We thank all of you and our committee stands adjourned.

[Whereupon, the hearing was adjourned at 11:10 a.m.]
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ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF SENATOR LLOYD BENTSEN

ERISA passed the Senate by a unanimous vote in 1974. But as one of the authors
of that legislation, let me assure you that it wasn't easy. There were a lot of hurdles
to jump. Senator Javits had been trying to get pension legislation enacted for 7 long
years. When I first joined the Finance Committee in 1973, enactment of ERISA
became my highest priority. Working with Jake Javits and Harrison Williams of
New Jersey, who was then Chairman of the Labor Committee, we jumped all those
hurdles. The Senate passed the bill in 1973 and President Ford signed the bill in the
Rose Garden on Labor Day of 1974.

The reason ERISA was enacted was that enough members of Congress agreed on
this basic point: American workers are entitled to the pension benefits they have
been promised all of the pension benefits. They shouldn’t be denied their pension
because they got fired the day before hecoming vested. They shouldn’t be denied it
because their employer didn’t fund the plan and later went bankrupt.

That was and continues to be the fundamental goal of ERISA—making sure
people get the pension benefits that they are due, and the Pension Benefit Guaranty
Corporation has helped guarantee that. The PBGC was established, according to
ERISA, to provide “for the timely and uninterrupted payment of pension benefits to
participants and beneficiaries.” The PBGC guarantees that if a company goes broke,
the worker who earned a pension will get it.

But what happens when a company turns its pension funds over to an insurance
company? Recently, concerns over the financial status of some insurance companies
have raised questions about the soundness of the retirement benefits those insur-
ance companies have becn entrusted to provide. This in turn has raised another
?ulgsgion: will those benefits be insured by the PBGC if the insurance company
olds?

I don’t want to wait until a crisis arises for an answer to those questions. Wheth-
er pension benefits are handled directly by a pension plan or through an insurance
company, American workers and retirees should not have to worry about whether
they'll be receiving what is rightfully theirs.

We need to clear up this matter and provide peace of mind to active employees,
retirees and their families. People shouldn't have some insurance company telling
them their pension check is in the mail. Pension checks should be in the mailbox—
month after month, just like they've been promised. I hope today’s hearing ..ill
begin to shed some light on this issue.

Attachment.

PRESENT LAW AND ISSUES RELATING TO PENSION BENEFIT GUARANTY
CORPORATION GUARANTEES OF RETIREMENT ANNUITIES PAID BY IN-
SURANCE COMPANIES

[Prepared by the Staff of the JOINT COMMITTEE ON TAXATION. April 4. 1990, JCX-10-80)

INTRODUCTION

The Senate Committee on Finance has scheduled a public hearing on April 5,
1990, on Pension Benefit Guaranty Corporation (PBGC) guarantees of retirement
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annuities paid by insurance companies. This document,! prepared by the staff of the
Joint Committee on Taxation, provides a description of present-law provisions and a
discussion of related issues.

The first part of this document is a summary. The second part is a description of
present-law rules. The third part is a discussion of issues related to PBGC guaran-
tees of retirement annuities paid by insurance companies.

I. SUMMARY

Background

A plan of deferred compensation that meets the qualification standards of the In-
ternal Revenue Code (a qualified plan) is accorded special tax treatment under
present law. Employees do not include qualified plan benefits in gross income until
the benefits are distributed even though the plan is funded and the benefits are
nonforfeitable. The employer is entitled to a current deduction (within limits) for
Fontrébutions to a qualified plan even though an employee’s income inclusion is de-
erred.

Qualified plans are broadly classified into two categories, defined contribution
plans and defined benefit pension plans, based on the nature of the benefits provid-
ed. Under a defined benefit pension plan, benefits are specified under a plan formu-
la. Benefits under defined contribution plans are based solely on the contributions
(and earnings thereon) allocated to separate accounts maintained for each plan par-
ticipant.

The qualification standards are generally defined to ensure that qualified plans do
not discriminate in favor of highly compensated employees. They also define the
rights of plan participants and beneficiaries and place certain limits on the tax de-
ferral possible under qualified plans. In addition,-the Code imposes minimum fund-
ing standards on defined benefit pension plans that are designed to ensure that such
plans have sufficient assets to pay promised benefits.

Use of annuity contracts issued commercial insurers

There has been recent concern about the security of pension plan benefits provid-
ed through commercial annuities. Commercial annuities may be purchased by or for
a plan in several contexts. For example, an annuity contract may be purchased as
an investment asset, annuity contracts may be used to entirely fund-plan benefits,
annuity contracts may be distributed to retiring participants, and annuity contacts
n}ay be purchased to provide benefits upon termination of a defined benefit pension
plan.

Plan termination insurance program

Under present law, the Pension Benefit Guaranty corporation (PBGC), a Federal
corporation within the Department of Labor. provides insurance for certain benefits
under defined benefit pension plans in the event the plan is terminated at a time
when plan assets are not sufficient to pay plan benefits. The PBGC generally guar-
antees nonforfeitable retirement benefits up to a certain dollar amount ($2,164.77
per month for 1990).

To help cover the cost of the guarantee program, premiums are charged with re-
spect to covered defined benefit pension plans. A flat-rate premium of $16 per par-
ticipant applies to all single-employer defined benefit pension plans. In addition, un-
derfunded plans are required to pay an additional premium of up to $34 per partici-
pant based on the amount of underfunding. An individual who has received an ir-
revocable commitment from an insurance company (i.e., an annuity contract) to pay
all the benefits to which the individual is entitled under the plan is not considered a
participant for PBGC premium purposes, so that no premiums are assessed with re-
spect to such individuals. In addition, premiums are not required to be paid after a
plan has terminated and plan assets have been finally distributed.

A defined benefit pension plan may be voluntarily terminated by the employer or
involuntarily terminated by the PBGC. A plan may be terminated by the employer
only in a distress termination or a standard termination. A standard termination is
permitted only if the plan has sufficient assets to satisfy all benefit liabilities under
the plan. One of the requirements for a standard termination is that plan benefits
be provided for through the purchase of annuity contracts or otherwise as permitted
by the plan and regulations.

! This document may be cited as follows: Joint Committee on Taxation, Present Law and
Issues Relating to Pension Benefit Guaranty Corporation Guarantees of Retirement Annuities
Paid by Insurance Companies (JCX-10-90), April 4, 1990.
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The PBGC currently takes the position that the PBGC guarantee does not apply
to annuity contracts that have been distributed pursuant to a plan termination.?
There is some support in present law both for the position that such contracts are
subject to the guarantee and for the position that they are not.

Standards for fiduciaries and insurance companies

The Employee Retirement Income Security Act (ERISA) imposes standards of con-
duct on plan fiduciaries. These rules require, among other things, that a plan fiduci-
ary act solely in the interests of plan participants and beneficiaries. Under present
law, the choice of an insurance company to provide annuities for pension plan bene-
fits is subject to ERISA's fiduciary rules.

Federal law does not contain any specific restrictions on standards on the compa-
nies that issue pension annuities. However, such companies are subject to extensive
State regulation.

Issues

The possible extension of Federal guarantees to commercial annuities used to pro-
vide pension benefits raises a number of issues, including (1) the appropriate scope
of guarantees of pension benefits, (2) whether the Federal government or the States
should provide the guarantees, (3) the pricing of insurance of pension benefits, (4)
the problems that result from inadequate pricing, and (5) possible alternatives to an
expanded Federal guarantee program.

Il. PRESENT LAw
A. BACKGROUND

In general

A plan of deferred compensation that meets the qualification standards of the In-
ternal Revenue Code (a qualified plan) is accorded special tax treatment under
present law. Employees do not include qualified plan benefits in gross income until
the benefits are distributed even though the plan is funded and the benefits are
nonforfeitable. Tax deferral is provided under qualified plans from the time contri-
butions are made until the time benefits are received. The employer is entitled to a
current deduction (within limits) for contributions to a qualified plan even though
an employee’s income inclusion is deferred. Contributions to a qualified plan are
held in a tax-exempt trust.

Qualified plans are broadly classified into two categories—defined contribution
p(lians and defined henefit pension plans, based on the nature of the benefits provid-
ed.

Under a defined benefit pension plan, benefits are specified under a plan formula.
For example, a defined benefit pension plan might provide a monthly benefit of $10
for each year of service completed by an employee. Benefits under a defined benefit
pension plan also may be specified as a flat or step-rate (i.e., increasing with years
of service) percentage of the employee's average compensation or career compensa-
tion. Benefits under a defined benefit pension plan are funded by the general assets
of the trust established under the plan; individual accounts are not maintained for
employees participating in the plan. Benefits under defined contribution plans are
based solely on the contributions (and earnings thereon) allocated to separate ac-
counts maintained for each plan participant. There are several different types of de-
fined contribution plans, including money purchase pension plans, target benefit
pézérgr,) profit-sharing plans, stock bonus plans, and employee stock ownership plans
( 3).

Qualified plans are required to meet certain standards under the Code, including
rules designed to prevent discrimination in favor of highly compensated employees,
rules defining age and service requirements participants can be required to satisfy
before becoming plan participants, and rules regarding the rate that benefits accrue
(i.e., are earned) and become vested.

In addition, under the Code and ERISA, certain defined benefit pension plans are
required to meet minimum funding standards. These standards are designed to
ensure the benefit security of participants by requiring that the plan contains suffi-
cient assets to meet plan obligations as they become due. These standards were sub-
stantially modified by the Pension Protection Act of 1987. Among the provisions of
the Pension Protection Act was a requirement for an additional minimum funding

2 The guarantee does not apply to contracts issued to retiring participants before termination
because the guarantees do not come into operation until there has been a plan termination.



22

contribution for plans that have current liabilities in excess of their assets (i.e., un-
derfunded plans).

Use of annuity contracts purchased through commercial insurers

Commercial annuity contracts may be selected or purchased by plan fiduciaries
for several reasons. An annuity contract may be purchased as a plan investment.
For example, certain plans are funded solely through the purchase of insurance con-
tracts tsee, e.g.. Code secs. 412ii) and {03tb). Similarly, in the case of a defined con-
tribution plan. an annuity or guaranteed income contract may be offered as an
option in a plan that allows the participant to make investment decisions with re-
spect to his or her account under the plan te.g., qualified cash or deferred arrange-
ments under section 401tk) of the Codet.

In addition, an annuity contract may be purcha: »d to satisfy the liability of a
plan to a participant who has retired or otherwise separated from service. The con-
tract may be distributed to the participant. Annuity contracts are also used to satis-
fv plan liabilities at the time a plan terminates.

B. TERMINATION INSURANCE PROGRAM AND THE PENSION BENEFIT GUARANTY
CORPORATION

In general

The Pension Benefit Guaranty Corporation (PBGC), a Federal corporation within
the Department of Labor (DOL). was created in 1974 by the Employee Retirement
Income Security Act (ERISA) in order to provide an insurance program for benefits
under certain defined benefit pension plans maintained by private employers in the
event a plan is terminated at a time when the plan does not have sufficient assets
to provide benefits promised under the plan. Thus, the PBGC guarantees the pay-
ment of certain benefits in the event of the termination of a defined benefit pension
plan with assets insufficient to satisfy benefit liabilities. The plan termination may
be voluntary (by the employer) or involuntary (by the PBGC).? A termination by an
employer can be either a standard termination or a distress termination.

According to the PBG("s 1989 annual report, the single-employer insurance pro-
gram currently covers more than 31 million participants in approximately 100,000
single-employer defined benefit pension plans.* PBGC revenues include premiums
charged with respect to defined benefit pension plans, earnings on investments, and
collections from sponsors of plans that are terminated with assets insufficient to pay
all benefits under the plan

As of September 30, 1989, the PBGC had assets of approximately $3.2 billion and
liabilities of about $4.2 billion, resulting in an accumulated deficit of $1 billion. As
of September 30, 1988, the PBGC's deficit was approximately $1.4 billion. In its 1989
annual report, the PBGC attributes the reduction in its deficit to increased premi-
ums resulting from the changes in premium rates enacted in the Pension Protection
Act of 1987 (discussed below), the absence of very large losses from plan termina-
tion, and strong investment results.

Covered plans

The PBGC insures most tax-qualified defined benefit pension plans established or
maintained by an employer (or employee organization) engaged in commerce or in
any industry or activity affecting commerce. Plans that are not insured by the
PBGC include (1) defined contribution plans; (2) plans maintained by the Federal
Government or by State or local governments; (3) plans maintained by churches;
and (4) plans established and maintained by a professional service employer that
does not at any time have more than 25 active participants.

Guaranteed benefits

Subject to limits, the PBGC guarantees basic benefits under a covered plan
(ERISA sec. 4022). With respect to single-employer defined benefit pension plans,
basic benefits consist of nonforfeitable retirement benefits other than those benefits.
that become. nonforfeitable solely on account of the termination of the plan. Guar-
anteed benefits are limited to basic benefits of $750 per month adjusted for inflation
since 1974 ($2,164.77 for 1990).

* The PBGC can commence a termination of a plan if the plan (1) does not satisfy minimum
funding requirements, (2) cannot pay benefits when due. (3) made certain distributions to sub-
stantial owners, or (4) was in such a condition that the long-run loss to the PBGC is expected to
increase unreasonably unless the plan is terminated.

* The PBGC also covers multiemployer pension plans.
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Guarantees do not apply with respect to benefits in effect for fewer than 60
months at the time of plan termination unless the PBGC finds substantial evidence
that the plan was terminated for a reasonable business purpose and not for the pur-
pose of securing increased guaranteed benefits for participants. In cases in which
such benefits are guaranteed, the guarantee is phased in over 5 years at the rate of
320 per month or 20 percent per year, whichever is greater, for (1) basic benefits
that have been in effect for less than 60 months at the time that the plan termi-
nates, or (2) any increase in the amount of basic benefits under a plan resulting
from a plan amendment within 60 months before the date of plan termination.

The PBGC is authorized under ERISA to guarantee the payment of other classes
of benefits (i.e., nonbasic beneiits) and to establish the terms and conditions under
which such other benefits are guaranteed. To date, the PBGC has not exercised this

authority.

PBGC premiums

In order to cover the cost of PBGC guarantees, premiums are imposed with re-
spect to covered plans. A flat-rate PBGC premium of $16 per-participant applies to
single-employer defined benefit pension plans. For vears beginning after December
31, 1987, an additional variable-rate premium based on a plan's funded status is im-
posed under the Pension Protection Act of 1987. The additional per-participant pre-
mium is 36 per 31,000 of the plan’s unfunded vested benefits divided by the number
of participants, with a maximum per-participant additional premium of $31 (i.e, a
total possible premium of 350 (ERISA sec. 1006). Special rules apply with respect to
the interest rate used to value unfunded vested benefits.

Both the plan administrator and the contributing sponsor of the plan (i.e., the em-
ployer) are liable for the premium. Further, if the contributing sponsor is a member
of a controlled group, each member of the controlled group is jointly and severally
liable for the premium.

For purposes of determining the amount of premiums due, PBGC regulations gen-
erally define a “participant” as () an individual (whether or not currently em-
ployed by the employer) who is earning or retaining credited service under the plan,
(2} an individual who is retired or separated from service and who is receiving or is
entitled to receive a benefit under the plan, and (3) a deceased individual who has
one or more beneficiaries who are receiving or entitled to receive benefits under the
plan (PBGC reg. sec. 2610.2). Under the regulations, the term participant does not
include an individual to whom an insurance company has made an irrevocable com-
mitment to pay all the benefits to which the individual is entitled under the plan.
The term participant also would not include an individual who has received a distri-
bution of his or her total interest in the plan, for example, in a lump-sum distribu-
tion. The premium due for a year is based on the number of participants in the plan
on the last day of the preceding plan year.

The obligation to pay PBGC premiums ceases at the end of the year in which plan
assets are finally distributed pursuant to a plan termination. The plan may obtain a
refund for amounts paid for the year the plan's assets are so distributed and after
the later of (1) the date the assets are distributed, or (2) 30 days before the PBGC
receives a certification that the distribution is made. (PBGC reg. sec. 2610.22dn.

Termination procedures

A defined benefit pension plan is generally considered terminated when it is vol-
untarily terminated by the employer or involuntarily terminated by the PBGC. A
plan may be terminated voluntarily only in a standard or distress termination
(ERISA sec. 1041).

A standard termination is permitted only if the plan has sufficient assets to satis-
fy benefit liabilities under the plan. Benefit liabilities are, in general, all fixed and
contingent liabilities to plan participants and beneficiaries earned as of the date of
the termination of the plan (i.e., those liabilities described in Code sec. 401(ak2).

A plan may be terminated in a distress termination if the plan lacks sufficient
assets to satisfy benefit liabilities and the employer meets certain requirements re-
lating to financial distress. In the case of a distress termination, the PBGC will gen-
erally take responsibility for payment of benefits under the plan.

Plan termination procedures were substantially revised in the Single Employer
Pension Plan Amendments Act of 1986 (SEPPAA). Under SEPPAA, a plan may be
terminated in a standard termination if: (1) the plan administrator provides 60-day
advance notice of the intent to terminate to plan participants and other affected
parties, t2) as soon as practicable after the 60-day notice is provided the plan admin-
istrator (a) sends to the PBGC an actuarial certification that the plan has sufficient
assets to cover benefit liabilities and certain other information, and (b) notifies each
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participant and beneficiary of their share of benefit liabilities, and (3) the PBGC
does not issue a notice of noncompliance with regard to the termination.

The PBGC is authorized to issue a notice of noncompliance if it determines that
the standard termination procedures have not been satisfied or that the plan's
assets are not insufficient to meet benefit liabilities. The PBGC has 60 days after
the plan administrator notifies the PBGC of the proposed termination to issue a
notice of noncompliance. This 60-day period may be extended by written agreement
of the plan administrator and the PBGC.

If the PBGC does not issue a notice of noncompliance, the plan administrator is to
proceed as soon as practicable with the final distribution of plan assets. In distribut-
ing plan assets, the plan administrator is to follow certain rules relating to the allo-
cation of plan assets (ERISA sec. 4044). Further, the plan administrator is to pur-
chase irrevocable commitments from an insurer to provide for all benefit liabilities
uader the plan or (in accordance with the provisions of the plan and any regula-
tions) otherwise fully provide all benefit liabilities under the plan (e.g., pay a lump
sum amount to a participant provided payment in such forin is otherwise permitted
under the Code and ERISA).

Under PBGC proposed regula.ions, the irevocable commitment from an insurer
must be a single premium, nonparticipating (except in the case of a plan that is suf-
ficient for all accrued benefits), nonsurrenderable annuity that constitutes an irrev-
ocable commitment by the insuier to provide the benefits purchased (PBGC pro-
g(e)sed reg. sec. 2617.6). The plan administrator is required to give the participant or

neficiary the annuity contract or a certificate showing the insurer’'s name and ad-
dress and clearly reflecting the insurer's obligation to provide the participant’s or
beneficiary’'s benefit (PBGC proposed reg. sec. 2617.18(c). Neither the statute nor
regulations require that the insurance company providing the irrevocable commit-
ment meet specific standards except thit the insurer must be a company authorized
to do business as an insurance carrier under the laws of a State or the District of
Columbia.

Within 30 days after the final distribution of assets is completed, the plan's ad-
ministrator is to certify to the PBGC that the plan’s assets have been distributed to
pay all benefit liabilities under the plan. Under proposed PBGC regulations, the cer-
tification is to include the name ams)address of the insurer from which annuity con-
tracts were purchased. The PBGC has recently indicated that it will revise its proce-
dures to require that the PBGC be provided with the name of the insurer prior to
the final distribution of assets (see further discussion in Part III. C. below).®

Extent of PBG guarantee distribution of annuity contracts

ERISA does not explicitly ctate whether or not the PBGC guarantee extends to
commercial annuities distributed to a plan participant in satisfaction of the plan’s
obligation for benefits. In the case of an annuity contract distributed from an ongo-
ing plan, the PBGC guarantee would generally not apply, because the guarantee
does not come into play until a plan is terminated. In the case of commercial annu-
ities distributed pursuant to a plan termination, the current position of the PBGC
and the DOL is that the guarantee does not apply in such circumstances because
the participant has received his or her total benefits under the plan.®

There is some support under present law for the position that the guarantee does
extend to commercial annuities distributed to plan participants. One could argue
that the guarantee is not terminated when the benefit obligation is merely trans-
ferred to a third party (e.g., an insurance company), as opposed to being distributed
to the plan participant (e.g., in a lump-sum distribution). Further, under ERISA, the

8 See, Request for OMB Approval of Information Collection, 55 Fed. Reg. 6138 (Feb. 21, 1989),

6 The PBGC has previiusly indicated that the guarantee might apply. The preamble to the
final regulations issued in 1981 (PBGC reg. sec. 2615 relating to the conditions under which the
PBGC would issue a notice of sufficiency upon plan termination (prior to the enactment of
SEPP) included the following in its discussion of the provision in the regulations concerning the
requirement that benefits payable as annuities be provided in annuity form either by the PBGC
or through the purchase of annuity contracts from an insurer:

Under the regulation, an “insurer” is "“a company authorized to do business as an insurance
carrier under the laws of a State or the District of Columbia’ tsec. 2615.2). Such companies are
subject to strict statutory requirements and administrative supervision. In fact, the reason in-
surance companies are so extensively regulated is to ensure that their obligations can be satis-
fied. However, in the unlikely event that an insurance company should fail and its obligations
E:;nn!gt be satisfied (e.g.. through a reinsurance system), the PBGC would provide the necessary

nefits.

46 Fed. Reg. 9532, at 9534. This position is not necessarily consistent with the structure of the
PBGC premium.
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PBGC is granted continuing authority to take certain actions after a plan has termi-
nated and plan assets have been distributed (e.g., to bring a civil suit to enforce the
termination under ERISA).

ERISA also provides that the certification by the plan administrator that the
assets have been distributed and all benefit liabilities satisfied does not affect the
PBGC's obligations under the provisions of ERISA relating to benefit guarantees
(ERISA sec. 4041(bX4). While one reading of this provision would support the view
that the PBGC remains liable for guaranteed benefits after a plan terminates and
annuities have Been distributed, the legislative history relating to the provision sug-
gests a more modest purpose—to extend the PBGC guarantee to those situations in
which it is subsequently determined that the certification was incorrect and all
guaranteed benefits were not in fact distributed.”

In support of the PBGC’s current position, it may be argued that the trigger for
the insurance i.e., the insurable event, is the plan termination. Once the benefits of
plan participai'ts have been provided for, the PBGC is no longer liable. Under this
argument, the obligation of the plan to provide the benefit has been met when there
has been a distribution of an annuity contract to the participant. The distribution of
the contract satisfies the liability in the same manner as a lump sum would satisfy
‘the liability of the plan if the participant requested such a distribution. Unde: this
view, the PBGC has no further obligation if an annuity contract is distributed just
as it has no further obligation if, for example, a former participant invested a lump-
sum distribution in an IRA or used the distribution to purchase an annuity on his
or her own.

It may also be argued that the premium structure of ERISA does not contemplate
a continuing obligation with respect to the PBGC after the termination of the plan
and the distribution of plan assets. If the guarantee continues, then the premium
should take into account the risk of the failure of the insurance company, not
simply the risk that plan assets are not sufficient for benefit liabilities. Moreover,
present law does not contain rules that would be necessary to coordinate such a con-
tinuing obligation with State laws regulating insurance providers and products.

C. STANDARDS FOR PLAN FIDUCIARIES AND INSURERS

Fiduciary rules

ERISA imposes certain standards of conduct on plan fiduciaries. Under ERISA, a
fiduciary is required to discharge his or her duties with respect to a plan solely in
the interest of the participants and beneficiaries and for the exclusive purpose of
providing benefits to participants and their beneficiaries and de fraying the reasona-
ble expenses of administering the plan.? In addition, a plan fiduciary is required to
discharge his or her duties (1) with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and
familiar with such matters would use in a similar enterprise, (2) by, in general, di-
versifying the investments of the plan so as to minimize the risk of large losses, and
(3) in accordunce with the plan document and other governing instruments insofar
as such documents are consistent with ERISA.®

A fiduciary is generally defined as a person who, with respect to a plan (1) exer-
cises any discretionary authority or discretionary control respecting management of
the plan or exercises any authority or control respecting management or disposition
of plan assets, (2) renders investment advice with respect to plan assets for a fee or

? This section of ERISA was added by SEPPAA. The legislative history to SEPPAA included
the following explanation of the provision:

Under the bill, the PBGC retains its existing authority under section 4003 of ERISA to con-
duct audits of plans, both prior to end after the termination of a plan. Even if the plan adminis-
trator has certified to the PBGC that the assets of the plan have been distributed so as to pro-
vide when due all benefit entitlements and all other benefits to which assets are allocated under
section 4044, the PBCC is still obligat=d to guarantee the payment of benefits under section 4022
if it is subsequently determined that not ail guaranteed benefits were in fact distributed under a
standard termination, and the contributing sponsors of the plan and the members of their con-
trolled groups do not promptly provide for the payments of such benefits.

H. Rpt. 241, 99th Cong., at 48

8 A similar rule is included in the Internal Revenue Code. A plan will not be qualified if it is
possible, at any time prior to the satisfaction of all liabilities under the plan, for any plan assets
to be used for, or diverted to, purposes other than for the exclusive benefit of employees or their
beneficiaries (sec. 40l(aX2).

® There are additional rules under the Code and ERISA relating to fiduciaries who engage in
;:S:;tain prohibited transactions with a plan (e.g., self-dealing) (Code sec. 4975 and ERISA sec.

).
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other compensation, or t3) has discretionary authority with respect to the adminis-
tration of the plan.

If a fiduciary fails to meet ERISA's standards of conduct, the fiduciary is person-
ally liable for any losses resulting from the breach of fiduciary duty. The Secretary
of Labor, the plan administrator, and participants or their beneficiaries are permit-
ted lto bring an action against the fiduciary. Civil and criminal penalties may also
apply.

Courts, as well as the DOL, have generally taken the position that the decision to
terminate a plan is a settlor function (i.e., made in the discretion of the employer
who is the plan sponsor) and is not subject to ERISA's fiduciary rules.'® However,
the selection and purchase of annuities by an ongoing plan or on plan termination
is viewed by the DOL as an investment decision subject to the fiduciary standards.!!
Thus, for example, the selection by a plan sponsor of an insurance company from
which to purchase annuities on plan termination could be challenged on the ground
that the employer did not act solely in the interests of plan participants but acted
only to maximize the employer's reversion.'? The DOIL has not issued any specific
standards regarding annuity providers.

PBGC termination procedures -

The PBGC has not issued final regulations regarding the post-SEPPAA termina-
tion procedures. The proposed regulations under the post-SEPPAA rules do not con-
tain specific rules regarding selection of the annuity provider, other than that the
insurer be authorized to do business as an insurance carrier under State law or in
the District of Columbia. .

As mentioned above, the proposed regulations under the post-SEPPAA rules pro-
vide that the certification required following final distribution of plan assets is to
contain the name of the insurance company providing annuities. The PBGC has in-
dicated that it will revise this procedure to require that the name of the company be
provided before the distribution of assets. The PBGC has informally indicated that
this additional period of time is intended to give the PBGC the opportunity to refer
appropriate cases to the Pension and Welfare Benefits Administration (an agency
within the Department of Labor) for examination under the fiduciary rules. The
PBGC has not issued a formal notice regarding this procedure, or indicated what
criteria it will use in referring cases for further examination.

State insurunce laws

ERISA gencrally nreempts State laws as they relate to any pension plan (ERISA
sec. 514). This provision does not, however, apply to any State law regulating insur-
ance. Thus, providers of annuities to terminating defined benefit pension plans are
subject to whatever standards apply under State law.

A majority of states have established guarantee funds that are designed to cover
the liabilities of failed insurance companies. While state laws relating to guarantee
funds differ, these funds may provide some protection to defined benefit pension
plan participants who hold a commercial annuity.

NI Issues RELATED To PBGC GUARANTEES OF RETIREMENT ANNUITIES PAID BY
INsuraNCE COMPANIES

In order to help understand under what conditions pension benefit guarantees
should be provided, this part discusses (1) the scope of guarantees of pension bene-
fits, (2) whether the Federal Government or the States should provide the guaran-
tees, (3} the pricing of insurance of pension benefits, including factors affecting pric-
ing of insurance of benefits provided directly by the plan and by annuities, (4) the

19 See, e.g.. UA.W. District 65 v. Harper & Row, Inc., 576 F. Supp. 1468 (S.D.N.Y. 1953),

' The Department of Labor has taken this position in an opinion letter to the Advisory Coun-
cil on Employee Welfare and Pension Benefit g(l):ns dated March 13, 1956,

12 As discussed in Part Il A. of the text, plans may invest in commercial annuities in situa-
tions in addition to the termination of a defined benefit pension plan. The fiduciary rules may
apply differently in other situations. For example, if an individual account plan permits a par-
ticiﬁam to exercise control over the assets in his or her account and the participant exercises
such control, then, in general, no person who otherwise is a fiduciary is liable for losses which
result from the participant's control of his or her account (ERISA sec. 404ic). Thus, for example,
a fiduciary may not be liable where the participant has directed the investment of his or her
account under a qualified cash or deferred arrangement (Code sec. 401tk and the performance
of such investment is unsatisfactory. However, under proposed regulations issued by the DOL,
this exception to fiduciary liability does not apply with respect to the selection of the investment
options available to the participant. Consequently, if the options are not sufficiently diversified,
the fiduciary may be liable.
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problems resulting from inadequate pricing. and () possible alternatives to an ex-
panded Federal guarantee program.

A. SCOPE OF FEDERAL GUARANTEES OF PENSION PLANS

Solvency of employer

Under present law, the Federal Government's guarantee of pension benefits
(through the operations of the PBGC and the plan termination insurance program)
is relatively limited. The guarantee does not extend to defined contribution plans,
does not guarantee all benefits under a defined benefit pension plan, and is not trig-
gered until a defined benefit pension plan is terminated.*?

The plan termination insurance program was initially enacted in response to a
large plan termination in which insufficient assets were available to pay promised
benefits to plan participants under a defined benefit pension plan. The primary
need for the insurance program was deemed to be the termination of defined benefit
pension plans because any participant’s contractual right under the plan was the
right to plan benefits, rather than to a portion of plan assets or to an account bal-
ance in the participant’s name. Once a plan terminated. the employer might no
longer be willing or available to pay the promised benefits if assets were insufficient
at the time of termination. The plan termination insurance program was designed
to provide a backstop to satisfy employee expectations that a specified plan benefit
would be paid after retirement.

Under the present-law system, the Federal Government regulates the minimum
funding of defined benefit pension plans. This Federal regulation is another reason
why the Federal guarantee of pension benefits generally is triggered only upon plan
termination when plan funding stops. The primary concern under present law is the
ability of an employer to discharge voluntarily its liabilities with respect to the de-
fined benefit pension plan upon plan termination.

Arguments could be made for expanding the scope of the Federal guarantee to
additional cases. For example, some might consider the solvency of an employer to
be a more telling indicator of the potential inability to provide promised benefits
than the solvency of the defined benefit pension plan. Thus, the employer's insol-
vency might hamper it's abilitv to fund the defined benefit pension plan, which
would threaten the security of participants’ benefits. This problem argues for the
premium charged for Federal guarantee coverage to be related to the solvency of
the employer rather than to the funded status of the plan.

Also, as defined contribution plans become more popular and replace defined ben-
efit pension plans, issues arise as to the potential declines in value of assets allocat-
ed to a participant in a defined contribution plan. This loss could occur because of
the trustee's investment decisions or because of the employee's investment decisions
when self-directing of investments is permitted. Thus, the Federal guarantee could
appropriately be extended to cases in which participants wight otherwise face a risk
of loss of benefits beyond the traditional event of plan termination.

Solvency of insurance company

A new 4ssue also arises with respect to the payment of pension benefits—the
extent to which the Federal Government guarantee of pension benefits should
extend to situations in which the employer is no longer liable for plan benefits.
Such an extension could significantly broaden the potential scope of the Federal
guarantee.

The element of this issue that is most analogous to the present-law plan termina-
tion insurance program occurs when an employer purchases an annuity contract for
a plan participant that is distributed to the participant upon plan termination in
satisfaction of the employer's liability to the participant.'* Once the annuity con-
tract is purchased, the insurance company has stepped into the shoes of the employ-
er with respect to the liability to pay benefits to an employee. If the insurance com-
pany is unable to satisfy its liabilities to policyholders, the employee may not re-
ceive the promised benefits.

In this situation. it is necessary to determine the potential problems that exten-
sion of the Federal guarantee would address. Obviously, there is no longer a concern
about the solvency of the employer because the employer is no longer liable to pro-
vide benefits. Thus, the concern that extension of the Federal guarantee would ad-

13 The PBGC can control the occurrence and the timing of termination of a defined benefit
pension plan under certain circumstances.

14 Some argue that payments under the annuity contract purchased by the employer are
guaranteed by the PBGC under present law. See the discussion in present law, part Il. B., above.
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dress must k. che potential inability of an insurance company to satisfy its liabil-
ities. Even in the case of the annuity contract purchased on termination of a defined
benefit pension plan, the extension of the Federal guarantee to the failure of the
insurer to satisfy its liabilities could be considered a significant expansion of the
original plan termination insurance program.

If the expansion of the Federal guarantee to holders of annuity contracts after
plan termination is considered appropriate, then questions arise as to whether addi-
tional situations should be entitled to a similar guarantee. For example, some em-
ployers satisfy the funding requirements of their defined benefit pension plans by
purchasing annuity contracts—these plans are referred to as fully insured plans.
Plan termination as the triggering (i.e., insurable) event in the case of such a plan
may not adequately protect plan participants whose benefits are tied directly to the
solvency of the insurance company that issued the contracts. Thus, it may be neces-
sary to consider expansion of the Federal guarantee to situations in which the po-
tential failure of an insurance company could result in a loss of pension benefits.

If the solvency of the insurance comnany is a principal concern in evaluating the
scope of Federal guarantees for pension benefits, than a similar problem may arise
when an employer purchases an annuity contract on behalf of a retiring employee.
This issue will arise whether or not the contract is distributed to the employee as
long as the contract removes the employer’s liability to the employee.

B. FEDERAL VERS'S STATE GUARANTEES

Under present law, the Federal Government assumes responsibility for the guar-
antee of pension benefits upon the termination of a defined benefit pension plan
with assets that are insufficient to pay liabilities. However, in the case of the insol-
vency of an insurance company, the Federal Government is not involved because .
the regulation of the insurance industry has traditionally been left to the States. In
addition, some States have enacted guarantee fund programs to insure the liabilities
of insolvent insurance companies.

It must be determined whether the Federal guarantee of pension benefits should
be extended to the loss of pension benefits due to the insolvency of an insurance
company. If the Federal guarantee is extended in certain circumstances, the Federal
Government could be at risk to bear significant losses because of the Federal Gov-
ernment's traditional lack of involvement in the regulation of the insurance indus-
try. Thus, the States may not be fully cognizant of or may not be sensitive to the
potential loss to the Federal Government if regulation of the industry is lax. An ex-
ample of the problems created by Federal guarantees coupled with State regulation
of a particular industry is the savings and loan crisis. Thus, it may be determined
necessary for the Federal Government to intervene in the regulation of the insur-
ance industry in order to protect against significant losses. In addition, assuming
that the premiums charged by the PBGC will be adjusted to reflect the expanded
scope of the Federal guarantee, the amount of the PBGC premium to be charged
and to whom will be significant issues.

The primary advantage of Federal regulation of the insurance industry would be
the uniformity of rules. This advantage must be balanced against the traditional
role of the states in the regulation of insurance and the significant additional
burden that would be imposed on the Federal Government.

In addition, certain States maintain guarantee funds under present law that are
designed to protect the policyholders of insurance companies in the event of compa-
ny insolvency. If Federal guarantees are extended in certain cases to protect the em-
ployees or retirees whose pension benefits are funded through insurance contracts,
then it would be necessary to consider how the Federal guarantee interacts with a
State guarantee fund. Would the State guarantee apply in addition to, or in lieu of,
the Federal guarantee?

It might also be appropriate for the Federal Government to encourage the States
to develop uniform guarantee fund rules that would eliminate the potential need for
Federal Government guarantee of payments to annuity holders whose annuities
arise in connection with a defined benefit pension plan.

C. PRICING OF PENSION BENEFIT INSURANCE

In general

Given a specified amount of insurance coverage, the primary factor in determin-
ing the correct price of insurance is the expectation that such coverage will actually



29

be utilized.'®> Whenever it is possible to differentiate between amounts of risk, a
system of risk-based premiums is preferable to a system of premiums not adjusted
for risk. For defined benefit pension plan participants, risks to future benefits are
mainly determined by the prospects for continuing tinancial soundness of the bene-
fits provider. Defined benefit pension plan benefits can generally be provided in two
ways—directly from the trust established to fund the plan or by a commercial annu-
ity purchased with trust assets.

Benefits paid by pension trust assets

In general

In the case of pension benefits provided by employers through pension plans, the
primary factor in determining full realization of benefits is the degree to which the
trust established under the plan is funded. The financial soundness of the trust, and
therefore the premiums for insurance coverage of the benefits funded by the trust,
depend on such factors as the amount of assets relative to projected liabilities (the
“funding level” or “funding ratio™), the riskiness of assets held by the trust, and the
ability of the employer to make ‘future contributions to the pla...

Funding levels

A substantial practical problem in determining the appropriate risk-based insur-
ance premiums for pension benefits funded by pension plan trusts is the difficulty in
establishing the adequacy of pension plan funding. For pension plans to be consid-
ered fully funded, the value of fund asset must equal or exceed accrued pension li-
abilities.!'® Pension liabilities equal thie present value of future benefits owed for
plan participants. One manifestation of the liability-valuation problem is the variety
of accepted methods and assumptions that may be used in determining the value of
future pension benefits both for funding purposes under the Code and ERISA and
for financial reporting purposes. With regard to methods, it useful to distinguish be-
tween two general types: tﬁose measures which calculate pension benefits assuming
employees’ anticipated future levels of compensation and the narrower measures
which calculate benefit levels based on current levels of employee compensation.
With regard to assumptions, a critical assumption is the interest rate used for valu-
ation of these liabilities. The present-law variable rate PBGC premium structure
has attempted to deal with some of these issues, for example, by specifying the in-
terest rate used to calculate vested unfunded benefits.

Data on funding of pension plans from Forms 5500 filed by plans with the DOL
and the Internal Revenue Service indicate that funding ratios have improved sub-
stantially since ERISA was enacted. Since 1974, plans with full funding status have
increased from 35 to 73 percent. These data are based on liabilities calculated using
the plans’ own actuarial assumptions and a method calculating accrued benefits as-
suming current employee levels of compensation. Such a method is generally re-
ferred to as valuation on a “termination basis,” i.e., under the assumption that the
plan had been terminated. The same data also show that assets held by plans in
1985 had value equal in the aggregate to 116 percent of the value of liabilities.!”
Although these data indicate that pension plans have a surplus in the aggregate,
underfunded plans had a total shortfall of 360 billion in 1985.!® Statutory changes
enacted in 1986 and 1987 affecting allowable funding methods and assumptions used
in calculating defined benefit pension plan liabilities have generally raised mini-
mum funding standards and reduced the discretion of plan sponsors in choosing
methods of calculating liabilities.

A variety of funding methods and assumptions are also allowed for financial re-
porting purposes. Standards for financial reporting have also been raised.'® As an

15 In economic terms, the correct pricing of insurance requires the expected present value of
future premiums to equal the expected present value of future benefits.

16 Another possible measure of the funded status of a plan is the extent to which plan assets
are sufficient to cover the present value of projected, rather than accrued, liabilities.

17 See Deloris V. Stevens (1989), “Funding Status of Private Pension Plans, 1985: Termination
Funding Ratios,” in U.S. Department of Labor, Pension and Welfare Benefits Administration,
Trends in Pensions, Washington, D.C., pp. 119-136.

18 See Arnold J. Hoffman (1989), “Funding Levels of Private Defined-Benefit Pension Plans by
Industry, The Relationship between Output, Employment, and Funding 1985: Termination
Funding Ratios,” in U.S. Department of Labor, Pension and Welfare Benefits Administration,
Trends in Pensions, Washington, D.C., pp. 137-152,

19 In 1980, the Financial Accounting Standards Board (FASB) issued Statement 36 which
mandated reporting of accrued pension ?inbility and market value of pension assets in a footnote
to the balance sheet of a plan sponsor's financial statements. Under the methods of FASB State-

Continued
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indication of the potential variability arising from the use of different assumptions
and methods, it is useful to note the results of one study that reports the different
defined benefit pension plan liabilities calculated under different methods. Perform-
ing simulations on data obtained from Form 10-K financial statement data filed
with the Securities and Exchange Commission, the study shows that under previous
financial reporting standards, 59 percent of plans were underfunided in 1981 and 79
percent of plans were underfunded in 1987; under these same rules, total defined
benefit pension plan assets equaled 145 percent of estimated liabilities in 1937.
Under recently revised rules, 54 percent of plans were underfunded in 1981 and 60
percent of plans were underfunded in 1987; under these same rules, total defined
benefit pension plan assets equaled 110 percent of estimated liabilities in 1987.2°

Financial soundness of the employer

If a defined benefit pension plan does not have sufficient assets to fully fund li-
abilities, the financial condition of the plan sponsor and members of the sponsor's
controlled group is also an important determinant of the potential PBGC liability.
To the extent that the plan sponsor has the ability to make contributions to the
plan, the PBGC's liability is reduced. At least one study has shown that firms with
low profits use assumptions about valuation interest rates which are more likely to
result in lower reported pension liabilities.2!

Because the ultimate liability of the PBGC may depend on the solvency of the
plan sponsor, some have suggested that a risk-related premium should reflect the
financial position of the employer. On the other hand, some argue that such a pre-
mium would be difficult to calculate and would be inappropriate if the employer's
defined benefit pension plan is otherwise adequately funded. In addition, some
argue that higher premiums would be inappropriate for an employer already experi-
encing financial difficulty.

Pension annuities provided life insurance companies ~

The transfer of pension benefit liability from benefit plan trusts to insurance com-
panies issuing pension annuities significantly changes the nature of the financial
risk faced by plan participants. In the case of an underfunded plan, such a transfer
may reduce the risk of loss of a given level of benefits to the participant if it is more
likely that the plan sponsor will become insolvent than that the life insurance com-
pan‘y; issuing the annuity contract will. However, this risk of loss may be increased
in the case of a plan sponsored by a financially sound employer, particularly- if the
insurance company is not financially sound.

A risk-based rremium for insuring commercial pension annuities would be based
on the financial condition of the life insurance company, which could be measured
by its capital, quality of assets, and various financial ratios. Currently, the regula-
tion of the financial condition of private insurance companies is primarily the re-
sponsibility of the States. Thus, unless a Federal rules for regulating insurance com-
panies were adopted, a risk-based Federal insurance premium would be heavily de-
pendent upon State regulatory practices. State regulatory practices are in varying
degrees influenced by the views of the National Association of Insurance Commis-
sioners (NAIC), which plays a major role in the coordination of reporting standards
and regulation among the States.

Beside State regulation of the financial condition of life insurance companies, ex-
isting insurance mechanisms at the State level could also be a factor in the pricing
of a Federal risk-based premium. At least 40 States have guarantee laws that pro-
vide indemnification of losses suffered by policyholders of insolvent companies.
Funds for indemnification are generally derived from assessments against solvent
companies. Coordination of State and Federal law would be necessary to >nsure that

ment 36, future salary and benefit increases were not considered in the benefits calculation, and
a wide range of valuation interest rates could be used. Financial accounting standards for de-
fined benefit pension plans were substantially revised in 1985 when the FASB issued Statement
87. Under these new rules, which are mandatory by 1989, unfunded pension liability must
appear on the balance sheet, rather than in a footnote. In addition, under Statement 87, pension
liabilities must be calculated with and without taking account of projected salary increases and
the valuation interest rate must be the settlement rate used by insurance companies or the
PBGC valuation rate.

10 8ee Michael J. Wauhawskﬂa(mSQ) “The Adequacy of Funding of Defined Benefit Pension
Plans,” in U.8. Department of Labor, Pension and Welfare Benefits Administration, Trends in
Pensions, Washington, D.C,, gr 187-162. :

81 See Zvi Bodie et al. (1987), “Funding and Asset Allocation in Corporate Pension Plans: An
Empirical Investigation,” in Zvi Bodie, John Shoven, and David Wise, eds., /ssues in Pension
Economics, University of Chicago Press.
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State law did not undermine Federal policy, and also to avoid unduly burdensome
or conflicting rules for insurance companies.

Timing of premium payments for pension guaranlees

In general, the timing of insurance premiums may be determined under a wide
variety of payment schedules. For example, insurance premiums may be paid in
equal amounts over the life of the policy, or they may be made in one up-front pre-
mium. If insurance premiums are paid over the life of the policy, they may be paid
according to adpredetermined payment schedule (for example, level payments), or
they may be adjusted periodically to reflect changing risk conditions. If payments
are determined according to a predetermined schedule, the insurance policy is, in
effect, a guaranteed renewal policy. Renewability imposes extra risk on the insurer
because premiums cannot be adjusted for unforeseen changes in factors determining
risk. Thus, insurance premiums for renewable policies are adjusted above expected
premiums of nonrenewable contracts.

If Federal insurance is provided to commercial annuities acquired with pension
plan assets, this coverage could theoretically be properly priced under a variety of
payment schedules. For example, premiums for this increased coverage could be
prepaid by increasing current PBG(g premiums for all defined benefit pension plans
over the life of the plan to reflect the of post-termination annuity coverage. Premi-
ums for this increased coverage could also be prepaid by having the terminating
plan pay a single up-front premium upon termination of the plan which would guar-
antee the annuities purchased to satisfy plan obligations. Alternatively, additional
coverage for annuity contracts could be paid over the life of the annuity by the life
insurance companies who issue the contract. Of course, if current premiums are at
levels higher than necessary for current coverage, extended coverage to annuities
acquired by pension plans may not require greater premiums. However, given the
PBGC's current accumulated deficit, this seems unlikely.

D. ECONOMIC CONSEQUENCES OF INADEQUATE PRICING

Cross subsidization

In general, if insurance is inadequately priced, in order for the insurance fund to
remain solvent it is necessary for some class or classes of insureds (i.e., lower risk
insureds) to be overcharged and subsidize another class or classes of insureds that
gay inadequate premiums (i.e., higher risk insureds). This subsidization could occur,
or example, under the current PBGC premium structure if the risk-based premium
does not adequately increase premiums to reflect the risk of underfunded plans.2?
Alternatively, this subsidization could occur over time if the aggregate level of cur-
rent PBGC premiums were inadequate to meet future payments%:y the fund. Future
premiums might need to be increased for losses on existing plans in order to pre-
vent insolvency. If premiums were not increased on future plans to reflect these
losses, the PBGC might not be able to meet its future obligations without direct Fed-
eral assistance.

Such subsidization encourages misallocation of resources that in turn results in
economic inefficiency. For example, most sectors of the economy may maintain full
funded plans while just a few industries have substantially underfunded plans. Wit
inadequate premiums on the riskier plans, the underfunded plans drain resources
from other sectors and as a result reduce productivity and output and increase
prices inthe sectors of the economy with less risky plans.?3

Moral hazard

If there is inadequate pricing of insurance, insureds do not have improper incen-
tives for managing risk. With a flat rate premium structure, there is no incentive to
reduce risk. With a premium structure inadequately adjusted for risk, companies
may not adequately reduce exposure to risk. This is especially true for companies
near insolvency. With little or no remaining equity, companies with inadequately
funded plans would find it advantageous to increase the riskiness of pension asset
portfolios. Large upside returns could reduce required contributions to plans.

22 For example, under the current PBGC premium schedule total annual premiums are
capped at $50 per participant. This amount could substantially understate the cost of insurance
for underfunded plans of firms in financial distress.

3 Underfunded plans are heavily concentrated in the transportation, transportation equip-
ment, and primary metals industries. See Arnold J. Hoffman (1989), “Funding Levels of Private
Defined-Benefit Pension Plans by Industry, The Relationship between Output, Employment, and
Funding 1985: Termination Funding Ratios,” in U.S. Department of Labor, Pension and Welfare
Benefits Administration, Trends in Pensions, Washington, D.C., pp. 137-152.



32

Adverse selection

If there is inadequate pricing of insurance, lower-risk plans have an incentive to
leave the PBGC insurance system. If PBGC insurance were not mandatory for most
defined benefit pension plans, overcharged low-risk plans would not freely purchase
pension benefit insurance. Since the system is mandatory for defined benefit plans,
an employer can only leave the system by terminating its defined benefit pension
plan and by providing in its place either a defined contribution plan or by purchas-
ing pension annuities on behalf of employees from insurance companies. Thus, if in-
surance premiums are not adequately adjusted to reflect risk, the insurance system
may actually discourage provision of pension benefits through defined benefit pen-
sion plans. To the extent low-risk insurers leave the insurance system, the average
riskiness of the remaining pool of insureds increases. Increased overall risk would
require further premium increases or other sources of funding. This, in turn, could
?rive more low-risk insureds out of the risk pool and further exacerbate the prob-
em.

Analogy to Federal deposit insurance

The provision of Federally provided insurance coverage for pension annuities
issued by insurance companies raises many policy issues similar to those raised by
Federal insurance of banks and thrift institutions. As mentioned above, poorly
priced insurance could result in an inadequate insurance fund, a misallocation of
resources, incentives to leave the insurance system, and excessive risk taking. Insur-
ance of pension annuities could remove incentives of pension providers and partici-
pants to be concerned about the financial health of the insurance company issuing
the annuity contracts. Just as insured depositors often seek the highest rate of in-
terest without regard to the financial condition of the depository, purchasers of an-
nuity contracts might seek the lowest price for an annuity without regard to the
financial condition of the insurance company. Like Federal deposit insurance, pen-
sion annuity insurance would allow financially unsound institutions to compete on
an equal basis.

E. FEDERAL STANDARDS FOR FIDUCIARIES AND INSURANCE COMPANIES

Another possible approach to providing security for pension annuities issued by
insurance companies is to impose Federal standards on the companies. Such stand-
ards could be adopted in addition to or in lieu of a Federal guarantee. Standards for
pension annuity issuers could be imposed in a number of different ways. For exam-
ple, the fiduciary standards under ERISA could be modified >0 that it is a violation
of fiduciary duty to purchase a pension annuity from a company not meeting cer-
tain Federal standards. Such standards could also be incorporated into the PBGC
plan termination procedures. Thus, for example, one of the conditions of a standard
termination could be that annuities are purchased from a company meeting the
Federal standards. The rules could also be incorporated into the qualification stand-
ards of the Code. A combination of these approaches might be necessary to ensure
that the rules apply to purchases of annuities by ongoing plans as well as purchases
on plan termination.

The Federal standards could take a variety of forms. For example, certain reserve
requirements or limitations onthe investments of insurance companies could be im-
posed.2* Insurance companies from which pension annuities could be purchased
could be limited to companies with a certain financial rating.

In order for Federal standards to have any affect, they would generally need to be
in addition to or more strict than current State law requirements for insurance
companies. If the requirements are not more strict than State law in general, then
the Federal standards would be unnecessary. If the Federal rules are less strict than
State law, there may be pressures on the States to lower their requirements. The
standards could be coordinated with State law, however. For example, no additional
Federal standards could be imposed if a State maintained a guarantee fund meeting
certain requirements.

Care would need to be taken to develop appropriate standards. For example, if the
standards are too strict, then few companies will meet them. This could reduce com-
petition in the industry and unnecessarily raise the cost of annuities. Moreover, a
Ii_n;(ited number of insurance companies might not be able to sufficiently absorb the
risk.

24 Of course, such requirement could create conflicts between Federal law and State regula-
tion.
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One of the major problems with this type of approach is that it may not be effec-
tive to protect pension benefits. Although the Federal standards might be met at
the time the annuities are purchased, they would not prevent the insurance compa-
ny from becoming insolvent later on.

Another possible approach is to attempt to deal with conflict of interest problems.
Conflicts of interest can arise in the termination of an overfunded plan. After the
benefits of plan participants are provided, the emplover is generally entitled to any
remaining assets.?® Thus, the employer has an incentive to accept the lowest annu-
ity bid, even though the company making that bid might not be the most secure.
(On the other hand, a higher bid does not necessarily mean that the company is

. more secure.)

One approach to this type of problem is to require that an independent fiduciary
select the insurer. This approach has been followed in some cases by the DOL in
granting administrative exemptions to the prohibited transaction rules. This ap-
proach would not necessarily increase pension benefit security, however, because it
would not guarantee the continued solvency of the insurer.

PREPARED STATEMENT oF WiLLIAM H. BYWATER

Mr. Chairman and members of the “ommittee: Good morning.

My name is William Bywater and I unnear before the Committee on behalf of the
AFL-CIO and on behalf of the International Union of Electronic, Electrical, Sala-
ried, Machine and Furniture Workers, AFL-CIO and the workers we represent at
the Louis Allis Division, Magnetek Corporation plants in Milwaukee and New
Berlin, Wisconsin whose retirement security is threatened.

We are grateful for the opportunity to appear today and for the Finance Commit-
tee's interest in determining whether benefits payable under retirement annuities
by insurance companies are guaranteed by the Pension Benefit Guarantee Corpora-
tion. (PBGC). We maintain that current law requires that the PBGC guarantee pen-
sion benefits payable by annuities. Plan participants and beneficiaries would also
benefit from an inquiry into the consequences of companies which purchase annu-
ities as a device to milk pension plans for the benefit of financial manipulators.

A dramatic example of the manipulation of the pension funds to the detriment of
the beneficiaries continue to unfold at the Louis Allis Plants represented by the
IUE.' While this potentially tragic situation is typical of others where annuities,
have been purchased from financially-troubled Executive Life Insurance Company
of California, linked to Drexel Burnham Lambert and its "junk-bond” dealings, in
other ways the Louis Allis story dramatically differs.

The AFL-CIO and the IUE have in other forums, supported the basic right of
workers to have a voice in the investment of their pension assets as reflected in
H.R. 2664, introduced by Congressman’ Visclosky. We also appreciate the efforts of
various Senators to stem the tide of employer seizures of the assets of so-called over-
funded pension plans.

The Louis Allis_plants were originally a family controlled, internationally-recog-
nized manufacturer of large motors and generators, which continues to play a major
role in supplying industry and tile national defense effort with critical electric gen-
erating equipment. Even during the stormy labor relations which characterized the
ownership of these plants by Litton, collective bargaining with the IUE resulted in a
stable, furly funded Pension Plan by the early 1980’s.

“Magnetek’” was created in 1984 by the much publicized high-yield or "junk
bond” department of Drexel Burnham Lambert in Hollywood, California, for the ex-

ress purpose of purchasing the “Magnetics Division"” of Litton Industries. Drexel

urnham Lambert not only created the funding device for underwriting the Compa-
ny but became and has remained a principal owner of Magnetek. Throughout the
five year history of Magnetek, interests closely associated with Drexel Burnham
Lambert have remained in firm control of the Company.

At the time of its organization, more than 109 of tge junk bond underwriting of
Magnetek was purchased by the Executive Life Insurance company of California
another interest with close ties to Drexel Burnham and, perhaps the country's larg-
est purchaser of junk bond issues.

25 Such a reversion is generally permitted onkﬁ' if the plan provides that the employer is enti-
tled to the excess assets and the plan provision has been in effect for at least 5 years before the

reversion.
' Appendix No.l; Wall Street Journal, February 12, 1990.
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Shortly after taking control of the overfunded Louis Allis Division employees’
pension plan, now called the “Magnetek General Retirement Pian,” which had
assets of approximately $23,000,000, covering more than 1200 employees, the new
Company made no contributions to the Plan, even though employees were required
to contribute between 2 and 4% of their annual earnings. Magnetek's Pension Plan
Trustees, including at least two associated directly with Drexel Burnham Lambert,
reached an understanding with Executive Life Insurance Company which has re-
sulted in the transfer of approximately $25,000.000 from the pension plan to Execu-
tive Life Insurance in return for annuity contracts covering accrued past service li-
ability prior to July 1, 1988. Despite the protests of the IUE, the growing concern of
Louis Allis employees for the safety of their retirement income and the deepening
crisis in the junk bond market and in the affairs of Executive Life Insurance Com-
pany, Magnetek has continued to sell off pension plan assets to Executive Life in
exchange for annuity promises.?

It is important to note that Magnetek has never terminated this pension plan. It
kept the shell to transfer monies to a principle stockholder (Executive Life). This
was done to avoid scrutiny of the Federal regulators into these transactions, and to
continue to collect contributions from Louis Allis workers for the purpose of satisfy-
ing the underfunded liability of pension plans covering other acquisitions Magnetek
has made in recent years.

Furthermore, the Committee should be aware that all of these steps, which are of
vital significance to Louis Allis employees, were taken by the Company without the
knowledge of the beneficiaries of these plans or the Unions which represent theme
On the contrary, requests for information about these transactions have been met
with misleading and inaccurate statements to the Union and unconscionable delays
}nlé);é)viding information, all to keep the Union in the dark while these events un-
olded.

It has also caused some alarm among the beneficiaries of the Plan, that despite
the approximately $25,000,000 which has been transferred by Magnetek to Execu-
tive Life since 1985, no annuity certificates have been issued to [UE-represented em-
ployees or retirees and nothing more than a bare-bones insurance proposal and ac-
igfgt%nce exists to substantiate the transaction between Magnetek and Executive

ife.

Magnetek has advised the IUE that the $25,000,000 in annuity contracts with Ex-
ecutive Life are no longer reported as plan assets (or, for that matter as plan liabil-
ities) and no premiums are being paid to the PBGC on these amounts. Consequently,
largely for these reasons, it has been the position of the United States Department
of Labor* and the PBGC that this type of annuity contract is not protected by the
PBGC and that should the position of Executive Life Insurance continue to deterio-
rate and the annuities dishonored, Louis Allis employees would not have recourse
under PBGC protections.

For the reasons set forth in the presentation submitted to the Committee by the
International Union, United Automobile, Aerospace and Agricultural Implement
Workers of America (UAW) on this date, we maintain that current law requires
that the PBGC guarantee pension benefits payable by retirement annuities. There-
fore, our concerns for the security of paid-for retirement benefits are deepened by
the Federal Government's disinclination to guarantee these benefits.

For decades, the IUE and its Local Unions have established a ‘rension program
which will permit our members to retire with financial security and dignity through
hard-fought negotiations. Our members have faithfully contributed to these Kension
{)_lans gs&uming that the law protected the security of their pensions and their re-
irements.

Now, we find that those who have personally reaped billions of dollars during the
decade of greed may have undermined this collective bargaining process, and threat-
ened the security of thousands of our members and their families.

The Com;any insists that it ultimately guarantees the pension benefits of its em-
ployees and this of course is true. But t{e same type of guarantees by other corpo-
rate entities which have emerged through the junk-bond financing mechanisms
have turned to dust.® We obviously wish Magnetefc as the employer of 10,000 work-

* Appendix No. 2; New York Times, February 15, 1990; New York Times, April 3, 1990; Wall
Street Journal, April 3, 1990.

3 See Appendix No. 3; Proposal and Acceptance by Magnetek dated February 6, 1987.

4 Appendix No. 4; Letter of United States Secretary of Labor Elizabeth Dole to Senator
Howard Metzenbaum dated February 12, 1930,

8 See Testimony of PBGC Executive Director James B. Lockhart 111 before the House Commit-
tee on Government Operations Employment and Housing Subcommittee dated March 26, 1990.
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ers, continues to thrive and provide employment for our members across the coun-
try. But we cannot turn our back upon this long-term threat to these employees’
retirement security. We hardly think that this type of pension plan manipulation is
what Congress contemplated when ERISA was adopted.

Unfortunately, we have reason to believe that the Magnetek story has been re-
peated with dozens of other companies around the country.® These abuses cry out
for Congressional scrutiny and legislative action and the IUE and the AFL-CIO wel-
come the opportunity of working with you to develop programs to give workers a
voice in running their pension plans and in preventing the type of manipulations
we have experienced.

Thank you.

¢ Appendix No. 6; The Wickita Eagle, February 1, 1990.
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80 wall, pent CAME Lo Fely on hem &)
Mavily a3 First Execvuve and iU
chairman Fred Carr.

First Bxecutive (s one of 8 handlul
ol eompum whott {utures are pew
clouded by helr Big Junk bond lavest:
Columbia Savaags and .
A Asseciabon ®f Beverly NMilis,
wu. and Imparisl Savings of Ssa
Drege, both of which were dig Drexel
cusiomers, now fate finanC! Pred-
‘Hms related to WM sresiea 1A Junk
boM' (278 . .

Mung 1" unnl
!'lm Exscutive, dthev
n D, ot

Hurt by the Junk Bond' Market
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S5encrANS, &0 Anahwt a1 lnm-
suielshnaon Lars “I'm not gong
18 specviste on e pessidie sutcome, .
bul evary day of turther delenerslion
1A U Jutk Dong markel intreasss e

e regulaiens steppig

Indesd e  moeunting  contimm

adbovt Furst l.nar.zn future axe .
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oA wag subsequently Cropped Nir
Milren 1s Drenel s largest individusl
sharehoider, with abovt $ €1 percent
of ihe stock 1n the now bankrupt pat-
ent. Government GOCUMEnts srow.

Alsn Miller, 8 lawyer with Weil
Geotshe! & Manges. Whe lirm repre-
senung Drexel n the daakrupicy,
$81d yescerday LRt & COASLIOUS deti
$)0n had been Made not 10 include Me,
Miiken on the bankrupicy hist for e
crediors commtiet. “"We wanied
people who were independent'” he
3818 ""He Anows (ha1 there will be »
creditors commitiee, and 1Y he wants
10 apply Wthe COUrT LY )0 hecan'

The barkruptCy will 3130 leave wath
AOLAING Mire siates Lhal Rave been nes
gotiaung settiements of state secur-
ties law wolations, Drexel eihicsals
(Y 11-8

A nember of those suates, which in-
Qude New York Conneclicul, New
Jersey and Michigan had been hop
INg 10 gain more money than Drexel
had oliered or obtain different wesros
for Wve ettlement ! guess we
showed them.” one Drexel exequlive
$81< "You don't take the bid? Fine
weliftsie™
LU ST

Sav Conen the pencal counsel (ot
Dreael who has neponaied (he seltle
TeRS Ja1C S Ve have Sicpoed work.
TR seilements wiih the addiony’
NN BEIINSE LhErE I8 AD PO 1O L
TRCrP 1A AATCILON 10 been aLreement
entncureanla $131c heenee i ine farm
BRLES 0 B2 aT0NAZ 10 Lse the s
tense”

U.ners sftecied d the wicre! co!
fapse 1=2iude 13w hirms IArOLEnOw
W3l Sirect LARL h3ve relied 00 LA
Lrm for 2 s1eadh siream of dusiness
STOM DOIA IS MOrRCry al. iy AAL Y
criminal prodiems.

Pernaps one of the hardest hit will
b the New York firm ef Canil Sor
con & Reindel. which das buen Drea
¢)’s principat legat agviser lor vears
The Lirm. whith 18 331€ 18 have
carned tens ol milhons of Jollars
1-om Drexct last vear. mos ed \eyter
CIVI0 LNV 10 £ DEw DUSINEES A Pl
LIOR 1o Ihe LIALIUMEY Coun way
bLeing wriien by ide [iee .nan elton
1002 aDPOINIES €O-COnnst | 1 LM Case

Lawveres at ine firm 33 vester-
€3y, however, thal Ihey were not
£rE31h concerned adou: the recent
evems

“1'r. Mighly conlisenl that we are
FOrng 10 80 fine.”" 5314 Iresn Schneid
CIMar 3 dwver 3L I lirm ang 3
PRAC T3] adviser 10 Drexel “"There
M3y DC OPPOMuUAKKCS 1 Ihe future
Lhal were forecioned n ihe Pas: pe
€ause of our large commimsat it
Dresel™

A aumder of Wall § -~e1 fireg
MEInwRiie, L0 OPNOTILANKS  F
Drexel® nredic=s 3200mon Lenta
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Takes Toll at First Exécutive

Cw vt enm Farg Rosimgsn | ot

CUE AR BREIEVINT PAKIAE PhiCr 3N
First Eaeculive 3 iniurance oasincis
urmans IRE COMAINY IB BUIFICH
MINY ACE PULEYIOIOE TS

Dt 107 the MOKL ATy 3AVESIOrS Pt
ISC tneir 1€ars a1 10AL 31 funk Lony
PO remaIned ICiduively §1abic
The fogner yiews First Eaecvinve ve
raed [rom nb Ponichio eaadicd i o
Leat g comDeEIOrl Pricel O man
wsurangs pOIKRL and wrelimem
Produects
Focus on Risks

whea First Execunive snnounced
Last munLh (ML I would tabe 8 $310
Mt On CRBFEE 1A 1y [inancidl Fesuiy
1= (the SoutI guarie! of 1309 10 e
LeCL TN TaIing vatye of ny bond (X
10110 however (Pe fears ol iavebiOry
Cusiomers ang apenis crvsialiined

SuGOenly, alicnuion w3 focuied 63
ne risks of Firgr Executne’'s jumk
dOAG BiraIegy snsiead O 1RE COMMY
v 3 impressne growth For exam
¢ of Firyi Sxecuuve s $1V Biliron in
383018 36 bilbon are in Junl bORGY
Bui the 56 B.a0oa tigute v Ade lace
value of the Rgh yield Donds Todan
many Junlh Donds Bre $rading 8t 6
pcrcent 1o 63 percent of iheer lace
Vafue

Analvits are concerned hal fur
Ier wrte-downl Mav 5000 be necet:
sary, Since (he marhei vatue of ine
corpany § bond portiolw on Dec M
w83 31 € LITIOA 1S3 Lhan its value o8
the company’s Docks, even Bl1er (he
3313 mihon crarge

Cusiomers staned cashing in poli-
el BL 3 higher Whan viual rate,
prompting lears among reguilators of
$7rUR WAt could depieie the comps:
R)'S CABN reserves snd cause & I
cuidity cnsit The Securines ané Ex-
change Commission began invett:-
gang whether the company had
misied investors about 1 hinancaal
condition

The troudies a1 Drexel s week,
snd LAE accompPanying turmotl in Whe
JuAk BONG Markel raied even more
cuestions about First Execulive’s
prespecis.

Prodlem ol “Percepuons’

Company executives coaunue 10
maintan st Farst Execuuve s
adle, with pearly $3 dilon In casr
on hand, oesoie Lhe wnieofl and the
loss 1t will torce the company 10 ke

(ar 1989, Thev say Lhag ey GO NI AN,

UI'PAIE BfY furher wNIE-GoM NS 1A
1N DOAL Dortiohie, ane ey 83y he
Digpest prodiem now 15 16 CORVIROING
tusiumers aad anvesiors what Fursl
Exiivinccanngeosrtheconnium

Qur probiem 11 RD! Capitai or
LITAIRES  82.2 OAC CRPCUIINE I IAC
CCTPIN. T hapercesnons

Fare Zaeceine 33w ibere had
NECH MR IRICJIC IR TESUMDNIONE DU
32028 AN IAEY AOC Bees maragadie

s far Moreoves. il the junk Load
maAreet vabiizes atier Dresel's col
lanse. Furt: Execuinve could wcll

*TIINCT IRe present ncnod of uncer.
1Aty Prces 18 the Figd yaeid Lond
market ralied 1033y alter Drexel's
2arent company filed for bankrupisy
prrotecunn unuer Chapier L1 of un
Federal Bankruptey Code Tragers
scemed optimisuc that tunther dam.
45 10 the Jund bond marset mighs Le
himeed

ARJNE.S JEFEC Th31 IN Cumpany
T wedther incammedidie eliecis of
I wrie-dosn and ns subscavenl
wit of busiacss "Thev have sipmife:
cant hinancal sirengih kILT Baid
Thomas G Kichier. 3n a3Vt a1 ik
kodinson Kumphrev Company,

SUll. anaiviis 58id the company
faced difhicult times as 4t 1ricd Lo
it redempons o polices and 1o
reinsidl (a1th va Lhe commany's pros-
PECIS 3MONE ENYTIION, ACY CUSIOM-
Ty and regulaters

“The comnan~s funancul position
wouid cnabdle it 10 handke subsianndl
TICMOLONS withoul houkaung Ive
truwble¢ PIm of 1™ nortfolo * wud
Vit Rosencranmis of Inigrsidig’ Jonn

v Lang TBUL vou AL IR assume
INCEE Wil BC 11Nt PECIIUPY Ja 4wt
A in Dy W ulfINCE rLEuidlors

M1 ROSENCFINS Fund 1L % ) POss!
bic 1hat Califorhia manrance repuls
trk WAO TECEALR £EeCied oo plan
furinvtaied by Mr Care 10 Mmuuumige
ABE FERCIvEs ADR CONIAINY W Uil have
A0OBEL BARX 1OF OSHES O0 LY junt
tandt, Mpht evealvdlly large ine
LOmMPINy 10 803 more Capital o the
Luny porifeto contiauel 10 deietn
rate Fargt Eaecutive would predadiv
IRCH have 10 [ind & Merper Darner 1o
bring in more capisl or, [aing thal,
€ould cven face @ regulalory e
over

On Tueséay, Moody's Invesiors
Lervice 1L towered ns raUNE of ine
tinancial strenpin of Faiest Caecu
BVE 4 MOJ0T BNCrIling unit APy Erec
ulive Lile lnsurance Compane ol
Caltormia T Aniony Fisher, an ans ¢
1980 31 MOOIV S+ 1210 LRE 3Con e
Heg1ed " IRe CONLIAUEE TvEmoN In \he
MER viels DONG mMareel angd ihe ¢l
fecis that this May Rave on Lhe com
pany’s grewih and prel-llb-h\) pros.
pecis

Me Carzas alteady under Pressure
frum (he COMPAny & Largest share
hotoers 10 BIFRANEE 3 Merger. with
many larpe holdery ¢31Ling biunth
lor him 10 leave 1he company Rose:
wood Financinl Inc_ u Daliss invesi-
ment concern Lhal pung rearly 19
percentof First Executive has made
one Nighly condinongl offer for the
compa~y — and the major condsson
whs the deppriure o Me Carr

Many analvEls Question whelher
Rosewood or any of First Executive's
oiher large holders are hikely 1o make
8 senous byd for Lthe company while
the Gegree of poienial losses from
Ihe jJund bond Porioho remains un-

T

The company
must also deal with
a locs of public
confidence,

known They tsee Rosewool s oller, -
which was farmaliv rejecizd by First
Executive on Tuescay. as beyng d¢
signed pamariv 1y Increase puiiic
CONNOCNCE 10 (RS IRTUTIACE CUMrpI=y
DY SUGRELIINE AL RUsew 008 18 Wil
IR W SICP I wIth new Copial
Rosewood 5 advisers snd ihen
were Conidering 3 revised olfer 1n
i Evecuine
Carr Maintains Control

For ace, Mz Lare 1 Luiding oA
Thie wead he formaliv sepecied e
Uid U ROoscw0od, which 15 COALrolicd
In Curoline Rose Hunt of Dalias And
he CONLIAUES 10 7Y 10 CONNVINEE Bhare-
bulders apents ang cusiomers (hat
HEre % u Wi o v aiug 18 Lhe bond pori-
fohu oespic 1he currenl markes
Condiong

Crenal Me. Carr can sunave and
keen 1A complay iniacl, Me now
foces the cenainiv of having 10 ree
SRIPC the Company’s SIE3IERY, Binke
heasunbixely 1o astempt 1o tucl fuiure
gromth by 3cquinng  more  Junk
honas And. anatvscs Bay, he faces 3
dillicwl 18k e wiaAINg Back the con-
hdeace of .penis and POLEnna! cus-
romers. many of whom are ket 10
s3suciate Fiest Execut ¢ with the
Junk bond Uedatie [or yoars

“ln terms of the 3tsels thev use (o
back their producit and 1he 3geres.
BIVENCEs with whCh they £O 3lier new
business on 8 prce bang. there could
be some significant changes” 1avd
Me Riedier of Rodinson Humphrev
T RIERL ROw I1%CVFE 1OL 30 8 [igAl for
surveval (r ihe 812308 D0INL of Siav.
MR AN B, b IR LM SROM FUN. bt
IRV 00 oy o hight for credidilny 80
they Can COATLIAVE 1o ONCIILE of 1%~
ory run



Junk Bonds’
—ause Loss
At Insurer

By RICHARD W.STEVENSON

Loecret 18 The e Yors Tomes

LOS ANGELES, April 3 — The
First Executlve Corporaton, one of
he companies most beavily invested
N “junk bonds.” todsy reporied a
irgerthanexpecied 1oss for the
ourth quarter of last year, refiecung
e turmoll In the market for e
yvgh-nisk, high-yweld secucites

First Execulive, & life nsurance
solding company based here, saxd
Aat it 1ost 3833 6 million in the period,
.ncontrasitoearnings of 3462 million
rihefourth Quarter of 1988

sy Executve saad v Januery
Aatil would sel aside 5513 milhion be.
zaust of the rapid deterioration in Ihe
value of 113 Junk dond holdings The
company’s chatrman, Fred Care, 834
ihen Ahal the amount would more
:nan cover Lhe prodlems in its portlo-
LY

But the company saié todsy that
because ol the continued s1de In Junk
bond prices dunng the Nirsy quarierof
this year, It had declded 10 264 $34¢
mUlion in charges to Lhe money it had
set aside. Alier taking the charges
and td{usun; its books to rellect
some of JLs Josses on the junk bonds,
First Executive satd Its bond portfo-

1o had & roarket value on Dec )1 of

$1.1 billion below its cost.

The company’s junk dbonds, which
have a face value of sbout $8 bithon,
represent more Lhan hall the compa-
ny’s securities portfolio and more
than 40 percent of its 101a) assets of
$id.2bulion

First Executive (s the second pni-

-
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First Executiv

-1 Coatinued From First Business Poge

mary junk bond customer of Drexel
Burnham Lamberi inc. whose par.
enl company has sought Federal .

‘1 bankrupicy protecuion, 1n as many

days 10 report a huge loss The Co
humbia Savings and Loan Association
in Beverly Hilis, Calif, 8016 on Sun.
dsy that it had Jost $§379.1 milhion in
the fourth quarier and $200 mill:on in
the first 1wo months of Lhis year be-
cause of 115 funk bond problems, feav.
ing the institution insolventL

¢ string of bad news about First
Executive aver the Isst three months
has jed customers 10 cash 1n their in-
sursnce policies and annuities at
rates that some analysts had worred
' were becoming alarming.
L 'Nermai Levels'

Mr. Carr saxd 1n 8 statement that
the rate of pohicy surrenders, which
aflect insurance companies in much
‘the same way deposit withdrawals af.
fecl banks, "has been declining and 1s
spproaching normal  levels” al
Whough he conceded thal news of Whe
fcurhquarter 1oss may have an ad-
verseimpacL"

The Indusiry experts sasd First Ex.
eculive and its mawn opersung unis,
the Executive Life Insurance Com:

any and Executive Life of New

ork, remain relsuvely healthy and
stable, Gespite e losses and Une
po.h surrenders.

thought, but there's no reasoa for
hicyholders 0 panie,” sad Fred

an analyst st Firemoark lnsur.
ance Research in Pars) y, NJ.

e Discloses

|Big Loss From ‘Junk Bonds'

nave reauced the chances it will have
10 take [urther charges Sgainst Hs
firsi-Quarier earmings

The company’s eamings were also
affecied by a decison 10 charge an
86diLiona) $83 millioa 1a policy acqur-
$HLION COSLE 10 Tourthquarier results.
The move reflected the surrender of
policies Lhat otherwise would have
been held for a longer period, aliow.
ing the company 1o charge ofl the ac-
qQuisivion costs, primarily agents’
COMMILIIONS, OVEr Many years.

First Executive's stock closed un-
changed at $275 & share oday in
over-thecounter tiradung. The comps-
ny’s results are cerain 16 bring more
unhappiness 10 First Executive's in-
vesiors, e number of whom have been
considening wheiher 10 did for the
company.

Among First Execulive's largest
shareholders 18 Rosewowd Financial
int, an investment concern ¢on.
:rollea by Caroline Rose Hunt of Dal-

I3

A spokesman lor Rosewood, which
has made a condiional olier for Fiest
Executive, had no comment on its in.
12011005 NOW,

ORELCHTreYoAnwan
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First Executive Posts a 4th-Quarter Loss
Of $835.7 Million; SEC Probe Disclosed

By Faroezicx Rosg

S/ Reperter af TUR Wary STREETIOVRNAL

lmmcuus-nmmf:‘t‘lmc:&i

sharply boosting charges agi

n":g“ portiolio, reported an 5833 T mil-

.38 fourth-quarter Joss and duciosed that

olicy surrenders totdled 8383 milhon 1
Janeary 83 Febdruary (nis year.

The wounded lasurance holding com:
Xy 8130 8ald thAL Lhe Secuzities and Ex.
shange Comunission has opex ) a formal
resligation of possidie securities \iols:
-ans Dy the company,

{n 1 snnudl report, First Executive
1M Calilornla repuiniors have compelied
tep company’s prnrcipal uuil. Exetutive
e tngurance Co.. 10 refrain from jurk
2004 purchases Ind ARy mMajor transac
9n8 with afflliates without the prioe 3p-
seoval of regulsion.

Desplie higher reserves 1an earlier _r.
20unced for potential bond portislio iosses.
Fust Zxecytive s31d Ihe approtimate mar-
et value of Ia fixed-malyries invest-

Meats remaing adout §1.5 dillioa delow e
$1527 billlon dook valve.

With year-end assets of 515. blllton, Lot
Anpties-Dased First Executive iyone of UM
naton’s larger asurance companies. T
company was for many vesrs one of the
largest purchasers of Juak bonds (rom
Drezel Butnham Lambdert Inc.. now ia
DINKAupity proceedings.

In recent moaths. First Executive’s 0
aancial woes Nave widened. prompting &
plunge in Lhe company §tock and & torrent
of surrenders from policy holders Yesier
4ay. in A3LOARI 0ver Lhe-counter Lrading,
First Executin o common closed unchanged
AL S27F & ghare oa volume of M1.5%
shares.

The 8388 miilion of surrenders reported
for the 1irst two moALAS Of Lhe ytar was
subtiantially Kower {dan some esalysy’
had speculated. However, M tlosely
watehd pace of those surrenders was ot
most tredie last year'salready-accelerated
$1.1 Billof In poLiCy returns.

“equires 1L RO sudmit & restructuriag plan
Selore May 3 and complete ihe restruttar:
TR

Walle ¢ Southland spasesvomar con-
:0ded that e compiny s hnancia! pos-
98 I8 troudled. she 38)d 1he compaty s
*3afléent that T has Depun work on a re-
lzmunn[ plan “well In advance” of a

. o

Reasonlng on Write-0f
In disclosing It quarterly icss, South-
304 sald It decided 1o take Lhe huge write:
3 of pood will, or the amouat over Wit fair
2ave of (he axseu acquired In the com.
aay's $4.9 dillion leveraged buy-out, alter
. and 18 suditor, Detortie & Touche, e\ aty:
:od Lhe convenlence siore Industry and
"t 10 determine the true valve of that
304 will. As the good wilt witislly was
S e amortized over 40 years. (he write-olf
“ninates 8 528 million-a-ytar non-casd
‘Ipease and won't sllect Southland’s i

Jag ?u its lax llabuulur?
¢ yearterlier fourth quarter,
othland had & net kst of D7 million.
Leveace for the latest fourth quanter was
108 dllloa, up 4.4 from S1.87 blllion n
¢ 1963 period. The company 52 that on
od basly, i3 merchan-
\5e Sales &t 510res OpEA More (ALA & year
1 a8 4id its ine profits. The com-
steributed the decline In pasoline
10 I lewer stores owned and to 2
rop ia gas sales per tore, & possidle re-
ection of Its decision 10 sell a drand-name
and 19 adandon it policy of olfering

on L dlock,
mm%gmu

Aboa
svod will, the company had a S8 mililon

Just 8 trovbled baaks car de strained
Dy & surge 1 withdrawsls, demands for
POty Mturng pose substantlal durdens od
Ansurance companies. First Executive sald
1t has been “encourtged” lately by & d¢
clire In surTender requests. Also, aaLlysts
have been 1oid What telephone calls seeXing
Inlormation about how 10 surreader poll
Cies have declined. However, U company
wirned thal 1ts RAROUNCEMER'S mMAYy re-
verse nat favorsdle trend.

First Executive said It Delieves It has
sulhitieat liquidity to wealher curreat
spates of policy surrenders. At Mareh 1),

about 2.5 billioa, vp from 52 dliion at year
end. Lhe company siid.

At e root of the company's ierper-
thar-expected 1088 was & surprising SIH
milhon 1ncrease in (ke charge wken for
prospeciive bond losses. In Janvary, First
Execulive sald It expected to taxe & $51)
milhoa ont-ume charge, net of wxes, 1o
clean up the portlolio, However, with Lhe
{ncrease, Lhat charge lotals §85¢ million,
Fred Care, First Executive's cialrman
and cNel executive olficer, ateriduted the
Lacrease to “further turmoll™ 1a e junk-
boad murket after the company's Janary
calculations.

Wik (e charge, First Executve's
fourtaquarter et Joss totaled 5838.7 mik-
lion, or & Joss of 53.83 a share, cormpared

& ghare, 3 year earlier. Counting realized
securities losses of $1.06 billion Lo toe latest
&mcr. revenut was & hegative 5308 mi-

meunauvd with 3534 million the year
eartier.

The latest quaner's results drought
losses for the yeer to 57734 millka, of
$9.67 a share, compared with pet Ikeme 8
year earier of $134.3 million, or §1.31 8

Swap & yeAr 3no
4 million In_Income (o diseor

with net Lrcome of $48.2 milljon, or 42 cents

cash aad shortterm investmeay Lotaled |

tieg dogses 07 £ 74 blllion, wag §:.19 billion

share. Revenue. including realised securi- [,
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First Executive Posts
4th-Quarter Deficit
Of $835.7 Million

RS "

Cuntennrd Yrom Pape A '
widened charpes lor bong Wosies in 18 pub-
Lt reposied pumLers. Based ¢ gentis,
2% ACCODISd BCCOUNIING PINCID. 05, €A
Peqyuire chanpes in TeCenth repatied Vel
e TRSUNY Lo rRplato’s They tre Cuiky
12106 60 AP difierent. Slalviory RISINY
uons

The STC s ipveRupation, nled “le 12t
atatter of Fregt Eaeguine’” wag e
1o8) M0kl ASSOIEIND 10 e COMSANY
€231 wilh PORRbIr Vivlations OF SRS
1w minte June 1133, when Pt
te announted piang for & §iis nabx
rictas ollericg The company 8216 1 i
COMPErAUNE wilh [he IAFERLIFALION. Wi
supercedes an “intormal” prode BIFVA v
Januany,

A company official dechined to el
P31E 00 LNE IAvesugation. Howeves, i1k b
freved 10 02yt on QuESLIOAS Of Limely €1
ciasure of maierial inlormanas, Lhe At
sence of Whith may have indused Sioll
purchases at inflated prices. .

Stock was sold In the nphts salg atdide
share in Ocioder. Within three moalhs.
st Execuuve dlscioged 1 §315 miiioz
WTHEGOWT ARS OLMRP WORS. A RUMDR! O
¢l suits have been Hsunched alieming st
curities violauons relaied 10 Whe Tighis oF
(enng. The company hay sig i3 Gistie
g:te was umely ARG aceurdie.

Owher Imesugations aiso were €1
20804, LIMOAY LAEM Inguinies B ihe fes

t=a! Peasion Benelit Guaranty Corp. 3%
12¢ Labor Department into the Issut o1 87
saues By Extcutive Lite relates 1o pes-
$:58 terminations. The company’s dusines!
Lhg ared wis the sudject of & Zage et
itle 10 1A AEWSPADEr.

First Entcuuive's €uclesure 87 gt
teres by Caliornad repuiators sugper.
sia1es controls over i3 Exequlive Qe Lt
s>an previously indicated. Califermid’s <
samtment of Iasurance has places per™s
nent observers At Lhe COMpAny. .

Now, howevie, Bl DOY LPARBACUGL
wih aIfUlates In AMOUNtS exceediag 3% <.
Extcutive Lile's caplial and surphus mes:
be 1pproved i advance by repulalorne. A
Dec. 31, Executive Lite lasurance Co. M.
capita] and surpivs totating §489.3 milic:.
Lrdicating WL regulators require prios 37
proval of Lransactions of more LhRA ADIT
13 miliion.

CORRECTIONS
& AMPLIFICATIONS
ARTHLR & WEISS U chalond o

SesUvnark § CETpany
was missatd ln yenerday's edition.
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vr. Stevea 3. Schvari:, T.S.A.
Presicen:
First Anrnuicy Corperation

of Nev York N
100 Executive Doive = Sulte 232 -
West Orange, N.J. 07052

.

RE.: Pronosal for Annuilv Purchase for MarmeTek, Yne.
Dear Steve:

I an returning ar  axecuded cepy of the Proposal for Annuity Purchase
for Magnatek, Inc.

1 vant to thank sach of veu fec vour dadication §n accemplishing shis
vary importan: cransaction for MapneTek &nd its sxplovess. i Xnov (% has deen
a long strugple, duz 3he results made Lt ell vershwhile.

Thanks again.

Siacazaly vours,

) () Qsmrd—
. ¥illiay/r., Jenzins

Ssnlor Vice ! reasiden: Yinance
- . . : . Chief Tinanatal 2fficer

ISR

c.c.1S%ephan Fernssroa (¥2aY)
Warren Wainer (PCaM} -
Rich Mandell
Jeé Bricknar (LiW)
Rodart Jennings

James Xaja
Ning Chen (PCAZ) APPENDIX 3
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Steven B. Schwaru, FS A. . ~
huJ&l ' FLF{S.

- ANNTITY
CORZCHATION
I NIW YORK

*”

v

Jenuary 20, 1987

¥r. Stephen C. Fernstron Re: 2Propecsal for
¥anager, Adrinistrasion/Corplliance Annulity purchase for:
Powers, Cerpenter & Mall, lac, MegneTek, Inc.

231 Sout!. Seniston
St. Louls, MO 63105-21982

Dear Steve:

This letter confirms our offer and the 2ccaptance by .
MagneTeX, Inc. of the enclosed propcsal on behalf of Executive
Life Insurance Company for a nonparzicipating single prex:um |
annuity purchase contract .o cover bSenefits for all participants
included in data sudrmitted to us for the MagneTes, Inc,
Retiremaent Plans.

The total ccss, sudiect %o the ‘2
assunpzions, is shown on the ot
our offer is as follows:

. "The dasis for

..o prexiun deposits wer2 recelved ¢n July 12, Novewxder 12, and
Noverder .5, 1$3S.

© the premiun was calculated assuming tha¢ Zvecutive Life
would rale monzhly annuisy paymonts o re:tlirees beginning
with the pesmentsc due on July X, 1585. The rlan's tructee
will be reindursed foy any benefZis rmounts that are pald by

the =ruigses on and afzer July I, is2s.

o *the single prexlua coss shown in ITxhidbis ) Is sudject to
change to raflect any further chances in the final daca
subritted, - - - g
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U S DEPARTMENT OF LAGOR

SECRLTARY OF LABOR
WARNINGTONR. D.C

FEB 12 190

"APPENDIX 4

The Honorabdle Howard M. MYatresnbaunm

chairzan, Subcoumittea on lLatorvr

Coanittnu on Labor and Huran
Resourcen

weshington, D. . 20510-6300

Daar Mr, Chairman:

Thany you for your lertar in which ysu rained asome important
isgues regarding ths zecusizy of persions that are provided
chrough the purchase of anauvity cun.x&cta from insurance
compenias upon plan Termination. I an deesply sonmicted to the
“ocurity and {ntagrity of our private pengion syvaten and share
2any o2 youlr concerns on this {ygsua.

In ordar to addrass any lnzwdlate problens vhich way exist, I
have directed that the Pansiun and Welfaru Banafits '
Adainistration (PWBA) and the Penzion Denafit Gua'xnty
Corporation (PEBGC) devaelop procsduram for cealing with any
terninations whaora kenefizs of participants night he at sone risk
as & rosulc of the =*alection o2 the {nsuranse comperny to provida
anruities. Urder F350'm current proceduies, turminat;rq Plaus
xust provida the 2jency with Tho nape 0f the insuras providxnc
annuities within 39 davs uftar zhe final diaz ibukicn of <he
plan's assets. PDSC is axdifying that procedurs to reguire that
tho agency be qiven thut invarzaticn prisr te the distridution of
the pien's asssts. Thesa nodified proreduras weuld coaver the
P33C's current invantory of pesdiny scendard tercinstions, as
wall as future tera.nacions. rBGC will cefar to PWBA caeus where
farther inquiry wmey Se eporopriata under the fiduciary atandards
of Title 1 of ERISA. 1It is icpcertant to nota that while PBGC
currently has an inventery of 13,000.scandard tarminztions
pcndinzn subutantially lous than half - preliminary data 1ndica:e
- approxisately: 253-= of thase-casen-involve: the=purchass: ot-. .
annuityicontracts.  PWBA will consider thess:refurrals.and..
detsrning, vhether an {rvestigation for“compliance uith: ERISA
fiduciary standerdo ia appropriate. In addition, PBGC L-rqoinq
to consider whether sddxtzvnnl standards of insurer reliabilisy
urc neaded in: conncct'on vith thoir prc-teralnutlon revievw. .

’I havsa.bsen advi-od by the 'xocutivo Dlreccor st racc that P,ac
»has not:had. aicase:in: its 15-I¢ur history of: ‘an: insurance’ ca:plny
. falling and not paying arrulties. I have bsen further advised:®;
-thce no-evidance:oxista-that. canrnu: ever intended 23GC- tO“';“u,,

iarancew annuizies, ani PBGC rcoxivey nu preniume for sush
labalicy., Under longstanding law, ssutes heva rojulated the
insurance funrds, and ros! stites huvs quarantae ‘unas. A fodoral
guarantee of snaufties would add tens of billisnn to the $300
billien in liabilicies PBGC Alrendy insuyue, I balieve that the
actions that we are undertiking will relnfovcu the odbligation
plan tiduclaries heve under ERISA whon seleacting insurance
companies. Wnore we 2i:nd problems, va will certainiy toke
vhataver enforcexment actions tre nes (1113 o0

I underetand and share your soncerns and vill liaep your Committaee
advised of the results of our anforcenment afforts in thia area.
In %he meantime, if I can Le of furthar 25s3istance, plnise to not

hegsitate to let me know.
Sincsrely

.:-' . . \ ~
LSS U R [
zl’iubo\h Dole
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PREPARED STATEMENT OF DENNIS M. CriTes

The American Association of Retired Persons is pleased to testify before this com-
mittee on the issue of Pension Benefit Guarantee Corporation (PBGC) protection of
retirement annuities issued by insurance companies. The Association believes that
PBGC insurance currently exists for pension payments whether they are made by a
pension fund or an insurance company.

BACKGROUND

As part of the overall thrust of ERISA to ensure pension benefits, the PBGC was
created to help guarantee that participants of defined-benefit pension plans would
not lose benefits in the case of plan terminations. The PBGC administers the termi-
nation insurance program established under Title IV of the Employee Retirement
Income Security Act (ERISA).

Pension reforms recently enacted restrict an employer’s ability to terminate a

lan when there are insufficient funds (underfunded plans). If the employer can sat-
1sfy certain financial hardship tests, the employer may qualify for a “‘distress’ ter-
mination. The PBGC, taking trusteeship of the plan, will then pay benefits to plan
individuals (up to a statutory maximum amount). At the end of fiscal year 1989, the
PBGC had trusteed approximately 1500 underfunded terminated plans.

Title IV also permits a plan sponsor to terminate a plan which has sufficient
assets to cover all benefit liabilities. With limited exceptions (for roll-overs and lump
sum distributions provided under the plan), ERISA requires that a terminating plan
provide benefits by purchasing annuities for individuals under the plan. PBGC re-
ceived about 11,400 notices of standard terminations of fully funded plans in fiscal
year 1989. In addition, many ongoing plans purchase annuities for individuals at re-
tirement.

The Department of Labor has stated (Feb. 12 letter to the Chairman of the Senate
Labor Subcommittee on Labor) that preliminary data indicate that PBGC currently
has an inventory of approximately 3500 standard terminations pending that involve
the purchase of annuity contracts.

In order to terminate a plan, the plan sponsor must give 60 days notice to partici-
Eznts of the proposed termination and give plan participants information as to their

nefit entitlements under the plan. The termination notice filed with the PBGC
must contain certain information, and during a 60 day waiting period following the
filing with PBGC, the PBGC is required to determine that the statutory require-
ments under Title IV are met.

This procedure, which applies in all standard terminations (where there are suffi-
cient assets to meet benefit liabilities), also applies in cases of terminations for re-
versions. The problem of terminations merely for the purpose of gaining access to
pl-n funds, a purpose inconsistent with ERISA's “exclusive benefit" rule and the
tax code's subsidized prefunding requirements, has exacerbated the number of plan
terminations and increased the purchase of annuities.

Since 1980, over 2000 large plans with reversions over $1 million have terminated.
Over 2 million plan participants have been affected; the majority of these individ-
uals receive their benefits through annuity payments. An additional large number
of small plans have terminated for reversions, although information for these plans
is not readily available.

ANNUITY PURCHASES-—CURRENT SAFEGUARDS

Under current PBGC procedures, terminating plans must provide the agency with
the name of the insurer providing the annuity within 30 days of the asset distribu-
tion. PBGC is currently working with the Department of Lagor (DoL) to modify the

rocedure to require that the name of the insurer be given to PBGC for review
fore the distribution. This change is to apply to all pending and future termina-
tions.

The Association believes that this pre-termination review is essential to safeguard
the rights of plan participants. The choice of an insurance company is clearly sub-
ject to the current fiduciary provisions of Title I of ERISA. These fiduciary duties,
enforced by the Department of Labor, require the plan trustee to use care, skill,
prudence and diligence in choosing an insurance carrier. Title I also prohibits cer-
tain transactions involving pension assets that are not conducted at ‘‘arm’s length.”
These provisions must also be enforced by DoL to ensure proper dealing and prevent
conflicts-of-interest, therebK safeguarding the pension benefits of plan participants.

PBGC, in their review, should refer potential violations to the DoL, which should
then vigorously pursue ccmpliance with the appropriate ERISA standards. In this
way, problems with insurince carriers may be avoided up front. Plan participants
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should not have their retirement benefits subject to the insecurity of questionable
insurance companies.

ANNUITY PURCHASES—PBGC GUARANTEE

Even with improved standards for annuity purchases, some question whether
PBGC will continue to guarantee insurance annuities. The Association believes that
current law requires that PBGC continue to guarantee benefits in the event the in-
surance carrier can no longer meet their obligations. If this current guarantee is
deemed in question, the law should be clarified to ensure ongoing PBGC protection.

Under ERISA, the PBGC is given the following three explicit statutory purposes
under Section 4002(a):

(1) to encourage the continuation and maintenance of voluntary private pension
plans for the benefit of their participants,

(2) to provide for the timely and uninterrupted payment of pension benefits . . .,
and

(3) to maintain premiums . . . at the lowest level consistent with carrying out its
obligations.

Consistent with the thrust of ERISA in establishing PBGC to guarantee certain
benefit payments, and consistent with the PBGC's own mandate to ensure the
timely payment of benefits, current law requires the PBGC to insure benefits paid
through an insurance company annuity. It is incongruous to say this guarantee is
lost merely because an insurance carrier is the vehicle chosen to provide the guar-
anteed employer-provided benefits.

This understanding of current law was apparently shared by the PBGC itself in
regulations it issued in 1981 under 29 CFR Part 2615 (46 Fed. Reg. 9532, Jan. 28,
1981). The question was raised as to whether the PBGC *‘would provide benefits to
participants or beneficiaries of a terminated plan that closed out under a Notice of
Sufficiency if the insurance company from which annuity contracts had been pur-
'ghlzlised should prove unable to meet its obligations.” The relevant response was as
ollows:

“. .. In fact, the reason insurance companies are so extensively regalated is
to ensure that their obligations can be satisfied. However, in the unlikely
event that an insurance company should fail and its obligations cannot be
satisfied (e.g. through a reinsurance system), the PBGC would provide the
necessary benefits.” (emphasis added)

In addition, under the Single Employer Pension Plan Amendments Act
(SEPPAA), this position appears to have been reaffirmed by the Congress. Section
4041(b) (4), the section on continuing authority, states that ** . . . A certification . . .
shall not affect the (PBGC'S) obligations under Section 4022."” (Section 4022 is the
ERISA section on guaranteed payment of benefits upon termination). The Confer-
ence report adopted explanatory committee report language which stated:

“Even if the plan administrator has certified to the PBGC that the assets of
the plan have been distributed so as to provide when due all benefit entitle-
ments and all other benefits to which assets are allocated under Section
4044, the PBGC is still obligated to guarantee the payment of benefits under
Section 4022 if it is subsequently determined that not all guaranteed benefits
were in fact distributed under a standard termination, and the contributing
sponsors of the plan and the members of their controlled groups do not
promptly provide for the payment of such benefits. (emphasis supplied)

The above statements of the PBGC in its own regulations, as well as the affirma-
tion in SEPPAA of continuing PBGC guarantees, simply buttresses the basic intent
of ERISA to insure that pension payments are made, and that the PBGC guarantee
the continued timely payment of benefits of certain plans regardless of the vehicle
of payment.

While no insurance carrier has yet failed to make an annuity payment, a number
of questions have arisen surrounding the financial soundness of certain insurers. In
particular, those with large holdings of high-yield 'junk’ bonds and/or troubled real
estate holdings or other declining investments may eventually experience problems.
While these companies may have been sound when chosen, later events may under-
mine benefit security. In addition, there is still the possibility that some question-
able insurance companies have been chosen to provide benefits, even if these in-
stances are limited to situations before stepped-up DoL enforcement.



50

IMPORTANCE OF PBGC GUARANTEE OF ANNUITIES

Given the number of questions raised recently regarding the financial soundness
of certain insurance carriers, the affirmation of PBGC guarantees becomes increas-
ingly important. State reinsurance guarantees currently exist in the event that an
insurance company cannot meet its obligations. However, according to PBGC, this
reinsurance system is limited to 44 states, and the guarantee arrangements have
limits and exclusions. In addition, these state reinsurance guarantees are generally
not financed with money up front, but are based on assessments on the industry
after a problem occurs.

For tﬁose states without a reinsurance system, such as California, pension benefi-
ciaries are clearly left with little protection if the PBGC does not also provide an
ultimate guarantee of benefit payment. In addition, while no problems have thus far
surfaced, it is not clear how effectively the various states with reinsurance guaran-
tees would react to a financial problem in the insurance industx?.'..

In particular, the Association remains highly concerned with the trend towards
terminations for reversions and the resulting increase in the purchase of annuities.
This past decade has seen an unprecedented raid on pension assets. In these in.
stances, which have resulted in over $20 billion dollars stripped from pension plans,
employers generally terminate their plans and %urchase annuities that pay benefits
earned only up to the day the plan terminates. Prefunded assets that remain in the
tax-favored plan, once required for future retiremeat security, now revert to the em-

ployer

gy minimizing the cost of the annuities, the employer can thus maximize this re-
version. The employer, whose main purpose for the termination has been to recap-
ture funds, thus has a strong financial incentive to purchase the most inexpensive
annuities. This financial incentive for the employer may often result in pressure to
choose a cheaper—and less secure—insurance carrier, thus increasing the risk for
workers and retirees.

The Association strongly believes that pension terminations for reversions should
be restricted. Not only would this ensure continued funding stability, but it would
also better meet the retirement security needs of both workers and retirees.

PAYING FOR THE BENEFIT GUARANTEE

Given the Association’s belief that current law requires the PBGC to insure bene-
fits provided through annuities (or that this benefit protection must be clarified),
the question arises as to whether PBGC must be further financed against this expo-
sure to risk. The PBGC has recently stated (in testimony before the House Employ-
ment and Housing Subcommittee, March 29) that “Congress has established premi-
ums based solely on PBGC's exposure from insufficient plans and failed sponsors
and not on any exposure that might result from annuities purchased by a terminat-
ing sufficient plan.” If this is the case, then additional premiums may be warranted.

Assessing this risk may be difficult, since there is no evidence of any failure to
meet an insurance annuity payment. In addition, it can be argued that employers
who have gaid into the insurance system over the years have already paid for con-
tinued PBGC protection.

In any event, the Association believes that state reinsurance systems should con-
tinue to be the first line of guarantee. Under state reinsurance arrangements, retir-
ces may also have a better chance of receiving their full pension promise, since the
PBGC has a statutory maximum guarantee. In order to further reduce PBGC expo-
sure, the law may need to be modified to require that any pension annuity be
backed-up by a state reinsurance guarantee.

Even with state reinsurance arrangements, the PBGC must remain the final line
of guarantee. The Association does not believe that pension funds should be re-
quired to pay twice for the same protection (the Association assumes the premium
increase, whether or not assesseti on the employer or insurance carrier, will be
passed on to the pension fund). If risk still remains, however, then a premium
should be assessed. This premium could be paid by the ongoing plan in the case of
annuities purchased from an ongoing plan, or the additional premium could be as-
sessed at the time of the termination of the Elan. The end result should be that re-
tirement benefits are ultimately secured by the PBGC, which is adequately financed
to ensure continued timely payments.

CONCLUSION

The intent of ERISA to provide for continued benefit guarantees should not be
undermined simply because the gayment is made through an insurance carrier.
While state reinsurance systems should remain the first guarantee of continued an-
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nuity payments, the PBGC must continue its role as the ultimate éuérantor that
benefit payments will be made. if additional PBGC premiums are required, then ap-
propriate assessments to ensure continued security should be established.

PREPARED STATEMENT 0¥ SENATOR Davs DURENBERGER

Mr. Chairman, when Congress enacted ERISA in 1974, we sought to alleviate the
concerns of the working people of this country that when they retired the pension
promise made their employers would be fulfilled. As part of that commitment, we
created the Pension Benefit Guaranty Corﬁoration to ensure that accrued pension
benefits would not evaporate because of the financial mismanagement of pension
funds or the economic deterioration of an industry.

The need for the PBGC guarantee program arose from cases like Studebaker
Packard which went out of business in the 1960’s, leaving long service pension plan
participants with little or no retirement benefits. In my view, the guarantee pro-
gram has worked well for the nearly quarter of a million Americans whose benefits
would otherwise have been substantially reduced when their underfunded plans ter-
minated during the last 15 years.

But this hearing is not about underfunded pension plans. This hearing concerns
PBGC's guarantees relative to those plans that terminate with enough assets to
cover promised benefits, but which substitute an insurance company annuity for a
pension benefit. It is my understanding that more than 50 billion dollars in annuity
sales for the insurance industry have occurred over the last 15 years as a result of
pension terminations.

But what happens to the retiree, if the insurance company that sold the annuity
is not financially sound. What if the insurance company fails? Wouldn’t that funda-
{)neentfgll¥ undermine the Federal Government’s 1974 commitment to insure pension

nefits?

It has been suggested by some commentators that the PBGC should be liable if an
insurance company that has issued termination annuities fails. As we all know from
Kesterday’s floor debate on the S&L industry, the Federal Government does not

ave a stellar track record in insuring financial institutions, and I don't believe that
now is the time to talk about adding another “PacMan” to the U.S. Treasury. Cer-
tainly, any Federal guarantee of life insurance companies would require substantial
new PBGC premiums be assessed and that a new bureaucracy be established to reg-
ulate the investment and reserving practices of the insurance industry. I do not
think that such a step is either advisable or warranted at this time.

However, the PBGC's annuity purchase requirement has created a multi-billion
dollar market for the life insurance industry—a market that other financial institu-
tions such as banks and mutual funds cannot participate in. The industry should be
held to the highest standards in order to participate in this government sanctioned,
exclusive market. For this reason, I th.nk that PBGC's regulations should be
strenfthened to permit only the strongest and n.ost prudent insurance companies to
be allowed to issue termination annuities in the future. Such a step will further
assure American workers that their pensions will be paid when they reach retire-
ment.

PREPARED STATEMENT OF JAMES B. LockHART III

Thank you, Mr. Chairman, for inviting me to appear before you today. I am
pleased to be here to discuss the Pension Benefit Guaranty Corporation (PBGC) and
pension annuities.

The PBGC was established under Title IV of the Employee Retirement Income
Security Act of 1974 (ERISA) to insure private, defined benefit pension participants
a%rést loss if their pension plan is terminated without adequate funding. The
P is by statute a self-financing, wholly owned Government Corporation that
provides vital insurance protection to nearly 40 million active and retired American
workers in about 100,000 defined benefit pension plans. Covered plans are required
by law 10 pay a premium that is the PBGC's major source of revenue.

We take very seriously the mission that Congress gave us when establishing the
iI;BGC in 1974. We even put the mission on the cover of this year's annual report. It

(1) To encourage the growth of the ?rivate pension system.
(2) To ensure the timely payment of pensions.
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(3) To keep premiums at the lowest level consistent with carrying out our statuto-
ry obligations.

The best way for us to fulfill this mission and achieve our goal of reducing our
deficit is to manage the insurance program effectively and to prevent losses. As we
reported recently, in 1989 we had very strong revenues and profits because of excel-
lent investment results and moderate losses. We reduced our deficit by 30% from
31.5 billion in 1988. However, PBGC's deficit still stands at $1 billion, and the pic-
ture could change dramatically depending on the outcome of our case against the
LTV Corporation, which is before the Supreme Court. A loss for PBGC could more
than double our deficit and, even worse, set the stage for “copy cat cases.” We
expect the Court to rule by June.

As our 10 year forecasts in our 1989 annual report show, the PBGC's future is
difficult to predict. The range of our optimistic to pessimistic forecasts, from a sur-
plus of 1.5 billion to a deficit of 7.9 billion, is almost 310 billion.

In order to prevent a large deficit, we have a strong loss prevention strategy
which uses the legislative tools Congress has given us, most recently in 1986 and
1987. These tools are supplemented by regulation, litigation and negotiations. The
loss prevention strategy has three elements: -

(1) Encouraging sponsors to better fund their plans and avoiding uncompensated
risks.

(2) Discouraging companies from terminating underfunded plans through tough
negotiation and litigation.

(3) Minimizing losses, if there is a termination, by increasing recoveries.

In the President’'s FY 1991 Budget, OMB Director Richard Darman discussed two
topics that bear directly upon PBGC, “hidden PACMEN" and “moral hazards.”
They are closely related to our loss prevention strategy.

“Hidden PACMEN" refers to Federal liabilities it?nat are not fully visible. The
PBGC insures $820 billion of defined benefit pension liabilities. The number is mas-
sive, but it should be remembered that these liabilities are backed first by well over
a trillion dollars in plan assets and then the net worth of their sponsors. The real
exposure to the PBGC is approximately $20-330 billion in underfunded plans. Most
of these plans were underfunded when the PBGC was established. They are concen-
trated in the auto, steel and airline industries.

Although this exposure represents less than 49 of the total liabilities, it is large
in comparison to our annuai premium income of 3600 million. Our capacity to
absorb new losses is relatively limited. Therefore, it is critical that we make sure
the majority of this exposure never becomes losses.

A "moral hazard” occurs if the interests of the insured and the insurance compa-
ny are not aligned. An insured party may be willing to take a higher risk if he
knows that the insurance company will pay. A moral hazard also exists when a gov-
ernment insurance company insures losses over which it has no regulatory control.
As the Bud,.:e( states, a " "moral hazard' should be balanced by controls or offsetting
incentives.” Otherwise, perverse incentives are created that may seriously increase
our risk of losses.

With that background, I would now like to address the subject of annuities pur-
chased after a plan is terminated. The decline of the “junk bond” market and the
exposure of specific annuity companies to this market have raised the fear that an-
nuities purchased from insurance companies may leave retirees unprotected. We are
very concerned that retirees receive sound annuities, and we are taking steps to
ensure that happens. We are also concerned about the potential for another hidden
PACMAN. If the PBGC were to insure annuities against default, without proper
pricing of that insurance and regulatory control over insurance companies, we
would be exposed to severe risk of loss.

When a single-employer defined benefit pension plan terminates with enough
assets to provide all benefits, the law requires the plan administrator to provide an-
nuities from an insurance company to all participants and beneficiaries, except
those who elect a lump sum distribution or rollover. Many ongoing plans similarly
purchase annuities for participants when they retire.

The requirement to provide annuities initially was instituted by the PBGC as a
way to carry out Congress’ mandate to plan administrators to make a fina! distribu-
tion of assets after plan termination. The PBGC adopted the annuity requirement so
that participants would have the option of receiving their benefits as a lifetime
monthly income rather than be required to take a lump sum cash payment.

PBGC feared that if participants elected a lump sum distribution, they would
spend it or invest it unwisely, jeopardizing their retirement income. Because of this
concern, PBGC's 1981 termination regulations required, if a plan offered forms of
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distribution other than annuity contracts, that the plan administrator advise par-
ticipants of the potential risk inherent in alternative forms of distribution and that
PBGC did not insure that risk. In proposed regulations issued in September 1987
that would supersede the 1981 regulations, as well as in the .recently issued stand-
ard termination forms, this requirement was deleted as inappropriately paternalis-
tic.

Another reason for the annuity purchase option was PBGC’s belief that Congress
intended PBGC's insurance funds to be used only for plans that did not have suffi-
cient assets to provide guaranteed benefits, and not to provide annuities directly.
Also, we did not want to disrupt the private insurance market by mandating or per-
mitting the purchase of annuities from a government corporation.

In the 15 years of PBGC's existence, we know of no participant or beneficiary who
has lost benefits because of default by an insurance company on annuities pur-
chased upon plan termination. Insurance companies are subject to state regulation,
and 44 states have guarantee arrangements that protect annuities sold by insurers.
These guarantee arrangements are not no. mally pre-funded and have limits and ex-
clusions. Nonetheless, in the one case in which there was a major problem—Bald-
win United—the insurance industry and the State of Arkansas stepped in and made
certain that all holders of Baldwin United annuities would be paid in full.

When Congress revamped the single-employer insurance program in 1986, it in-
corporated PBGC's regulatory requirement for annuity purchases into Title 1V's
statutory requirements. The law now requires that plan administrators purchase
annuities for all participants in plans terminating in a standard termination unless
the participant has elected another form of distribution. The annuity purchase re-
quirement applies whether or not there is a reversion of assets to the employer.

Congress established the PBGC to insure payment of benefits when a plan termi-
nates with assets insufficient to provide those benefits. The PBGC does not believe
that Titl> 1V of ERISA authorizes us to use our insurance funds to guarantee annu-
ities purchased from insurance companies.

Title 1V provides that the only “insurable event” is termination of a plan. When
an vnderfunded plar terminates, PBGC is required to pay guaranteed benefits from
its funds. When a fully funded plan terminates in a standard termination, the plan
administrator is required to dilute plan assets in full satisfaction of all benefits. The
plan administrator must certify to PBGC that this distribution has been made.
There may be cases where a plan administrator certifies a distribution to be com-
plete, but a participant is overlooked or paid an incorrect amount. The law provides,
in section 4041tbx4), that the PBGC is responsible for payment of guaranteed bene-
fits if the plan administrator does not correct an error in distribution. It is the dis-
tribution of assets in the correct amount, and not the plan administrator’s certifica-
tion, that extinguishes the guarantee.

Once the distribution is made, however, PBGC is no longer liable. The subsequent
failure of an insurance company is not an insurable event under the statutory
framework.

Congress has established premiums based solely on PBGC's exposure from insuffi-
cient plans and not on any exposure that might result from annuities purchased by
a terminating sufficient plan. If the PBGC were to insure annuities, it would be
guaranteeing additional benefits which we estimate may reach $50 billion. In addi-
tion, this insurance would give the sponsor a perverse incentive to buy the lowest
acceptable quality annuity to minimize the cost of the purchase or to maximize the
asset reversion. The insurance company could also be tempted to invest in higher
risk assets. As insurance companies are regulated by the states and not by the Fed-
eral government, the Federal government would have no power to regulate the an-
nuity company.

The difficulty of creating a sound Federal insurance program for annuity compa-
nies should not be underestimated. Some of the many issues that would have to be
addressed include:

How can we set premiums with no loss experience? Could they be risk adjust-
S

How do we identify and handle the $50 billion in annuities already in place?
How would we integrate a Federal program with the present state guarantee
arrangements?

What priority in bankruptcy should our claim against the insurance company
have? If we are to receive a priority, why not grant it directly to the individuals
who own the annuities instead?

What impact would our insurance have on behavior and the marketplace?
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What guarantee limits should be set? If they are the same as in our present
program, will beneficiaries end up worse off?

It is our belief that the guarantee function is, therefore, best left at the state
level. To the extent these arrangements are felt not to be adequate, the states and
the industry should be encouraged to make the guarantee arrangements acceptable.

Our conclusion that Title IV does not authorize PBGC to guarantee benefits dis-
tributod through the purchase of irrevocable commitments purchased from insur-
ance companies is based upon our legal analysis of the statute. Some earlier state-
ments were made without the benefit of this analysis. For example, in January
1981, in a preamble to.a_regulation on termination procedures, the PBGC responded
to a comment on an earlier version of the regulation by indicating that the agency
would pay guaranteed benefits if an insurer defaulted and the state insurance funds
did not cover the loss. ————

After questions were raised about the statement, PBGC and the Administration
made a legislative proposal, in 1983 and 1985, to add language to Title IV clarifving
that PBGC did not guarantee against insurance company insolvency. The proposal
was not enacted. The 1983 legislative package that included this proposal died when
the 98th Congress ended its session without acting on it. The Administration’s legis-
lative package was introduced again in 1985, as was this clarifying amendment, but
the bill that was ultimately enacted as SEPPAA did not include the clarifying lan-
guage PBGC had proposed. While legislative history does not explain why the lan-
guage was dropped, we have no reason to believe that it was because it was consid-
ered to be incorrect. We do believe that if Congress had intended for PBGC to insure
annuity companies that are regulated by the States, it would have expressly said so
in the statute.

We want retirees to receive sound annuities. The purchase of annuities following
a plan termination is subject to the fiduciary provisions, including the prudence re-
quirement, of Title I of ERISA. These requirements are enforced by the Pension and
Welfare Benefits Administration. We are working closely with the PWBA to ensure
the integrity of the selection process.

The PBGC is responsible for processing standard terminations. The agency has
not imposed specific standards above those of Title 1. However, a case recently oc-
curred in which we did get involved in the annuity selection process. Coleman Com-
pany had an application pending for a standard termination when the annuity com-
pany announced a large loss and was downgraded by the rating agencies. Ultimate-
Iy, Coleman agreed to buy the annuities from a very highly rated company instead.

We are working with PWBA to ensure that the fiduciary standards are followed.
As a first step, we are requiring sponsors with pending termination applications to
inform us of the annuity company they will use before the termination is completed.
We will incorporate this requirement in the new regulations. PWBA will investigate
where appropriate.

In addition, the PBGC and PW BA are considering standards for plan administra-
tors to follow in the selection of the insurance company. W: are having discussions
}vitg the credit rating agencies, the industry, the state regulators and the guarantee
unds.

The PBGC is committed to the long-term health of the private pension system.
We believe the appropriate role of the Federal government is to encourage sponsors
to prudently select insurers for pension annuities and to enforce standards. We do
not believe that another large risk fraught with moral hazard should be placed
upon the PBGC insurance program. We will remain tough in preventing unwarrant-
ed claims and protecting PBGC's and participants’ interests when claims do occur.
Only in this way can we continue to protect the insurance fund and the nation’s
retirees.

Thank you for the opportunity to speak before the Committee. I welcome any
questions you may have.
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PREPARED STATEMENT OF RICHARD V. MINCK

Good morning, My name is Richard Minck and 1 am an Executive Vice
President with the American Councii of Life lnsurance. I am accompanied
today by Paul Reardon, Director, Investment Research. 1 appreciate this
opportunity to present the views of the ACLI on the security of retirement
annuyities provided by life insurance companies. The Council is the major
trade association of the life insurance business. The Council has a
membership of 616 life insurance companies which, in the aggregate, have
approximately 94 percent of the life insurance in force in the United States
and hold approximately 99 percent of the reserves for insured pension plans,

Introduction and Summary

My comments deal with the current financia) status of the life insur-
ance business and the protections that are in plice to ensure that we are
appropriai2ly managing the money entrusted to us. | will also describe
current actions by the Naticnal Association of Insurance Commissioners
(NAIC) and the ACLI to determine if any added meas.res need to be taken to
protect the public's trust in us.

The life insurance and pensiun business is extremely competitive, and
thys all life insurance companies are not of the same strength, size, and
financial condition. As 1s true in all segments of the business community,
companies assess risk differently, and a small handful of companies may have
taken more risks than will turn cut to be wise. However, life insurers have
3 long history of making conservative, long-term investments, and our invest-
ment portfolios are among the most widely diversified of any industry. |
strongly believe our industry is sound and secure, and some conclusions
being drawn from recent newspaper articles and testimony given at scme Con-
gressional hearings are not appropriate. My testimony sets forth the rea-
sons why there is clearly no emergency which should cause Congress to take
action at this time.

FINANCIAL STRENGTH AND QUALITY OF INVESTMENTS IN THE BUSINESS

Any review of the financial strength of thke life insurance business
must begin with an crientation overview of the quality of its assets and the
integrity of its investment practices. It is gererally agreed among invest-
ment managers that the fixed-income bonds and mortgages invested in by life
insyrance companies are very conservative investments. Generally, life
insurance commercial mortgages iare not made until properties are producing a
steady stream of income. Both mortgage borrowers and bond issuers are con-
tractually obligated to make periodic payments tc life insurance companies.

Consider the life insu-ance irdustry investment portfolio. The bulk of
investments has normally been in fixed-income securities and mortgages which
generate a steady cash flow. For example, total corporate and government
bonds as a percent of total general account assets has not been less than 41
percent throughout the postwar period and stood at 57 percent in 1988.

Total investment in bonds plus mortgages was 87 percent of general account
assets in 1950 and 79 percent in 1988. Real estate holdings over the years
have been less than 5 percent of general account assets. Investment in
common and preferred stocks as a share of assets has never been higher than
7 percent in the last 45 years and was 5 percent in 1988, The common stock
share stood at only 4.1 percent at the end of 1988. Commercial mortgages,
which are backed by income-producing properties, comprise 92 percent of
total mortgage holdings.

As suggested above, the industry's investments are well diversified
with very small exposure to the volatility of the stock market. Commercial
mortgages are diversified across U.S. regions and types of properties. The
bond portfolios are diversified among government obligations, foreign govern-
ment bonds and corporate bonds. Corporate bonds are also diversified, not
only among companies and industries, but also by maturities.
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The NAIC Securities Yaluation Office (SVO) categorizes, by credit quali-
ty, all public and privately placed bonds held by life insurance companies.
The NAIC rating system is based on mechanical, financial tests, and their
ratings are only loosely correlated with corresponding ratings by the public
bond rating agencies. Bonds of the federal government énd its agencies are
in an exempt category because there is no credit risk (11 percent of gereral
account assets). The categories for other bonds are investment-grade,
noninvestment-grade average quality, noninvestment-grade below-average quali-
ty, and bonds in default,

Ownership of noninvestment-grade corporate bonds amcng our companies
has been limited. At the ¢nd of 1988 only 3.6 percent of general account
assets in member companies were in such noninvestment-grade bonds. Bonds in
default were less than one-eighth of one percent (.0012) of gencral account
assets. A large amount of noninvestment-grade bonds held by major life
insurance companies are private placement bonds, not public Londs. Llife
insurance companies have been the biggest provider of privately placed loans
for many years. In comparison with public bonds, private placements provide
{nsurance companies with additional financial protections in the form of
covenants and collateral. Companies making these loans have long experierce
in evaluating these privately placed loans, and default experience has been
good. In the years from 1978 through 1988, the bond default rate as a per-
cent of general account assets went above one-fourth of one percent of the
general account only twice (.26% in 1983; .28% in 1987). Moreover, under
the Mandatory Securities Valuation Reserve (MSYR) requirements of the NAIC,
our companies are required to accumulate higher reserves against bonds with
higher credit risk.

A reasonable level of holdings of noninvestment-grade direct placements
and public bonds should not be of concern since, in any solvency threat, all
the assets of the general account and company surplus stand behind insurance
company guarantees. This will be explained further below.

With respect to the quality of life insurers' mortgage portfolios, the
average mortgage delinquency rate stood at 2.47 percent of the total mort-
gage portfolio at year-end 1989, the ltowest level since year-end 1985. This
equates to slightly more than one-half of one percent of general account
assets. Most insurers with significant conmercial mortgage holdings are
national lenders and are able to diversify both geographically and by proper-
ty type. One of the major problems of failed thrifts was that they were
mainly local lerders and could rnot reduce their risks substantially through
regional diversification. In addition, the intermediate to long-term nature
of insurance company liabilities permits tife insurance companies to provide
fixed-rate, long-term mortgages on leased properties already generating
fncome, instead of floating-rate construction loans which are inherently
more risky. Other financial institutions with short-term, variable-rate
1iabilities provide these riskier short-term loans.

The recent downturn in the noninvestment-grade bond market does not
markedly impair the financial strength of the insurance industry. The indus-
try has shown its resilience in managing economic dislocation in its experi-
ence with weathering high inflation followed by deep economic recession.

Double-digit inflation and a deep recession in the years from the late
1670s through 1982 provided serious new challenges to the industry and its
investments. Those challenges did not seriously impair the financfal
strength of the life insurance industry as a whole. In those years there
was a decline in margins on products being sold. At the same time, there
arose a threat of disintermediation, manifested fn an increase in policy
loans at contractually guaranteed low interest rates which peaked at 10.1
percent of assets in 1981. Another challenge introduced at that time was
the growing range of interest-sensitive products which put furthe- pressure
on companies to earn high returns on investments.

The following measures of financial strength indicate that, in the
aggregate, companies remained sound during that trying period from the late
1970s into the Efghties. Bonds in default comprised .07 percent of general
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account assets at year-end 1979, peaked at .26 percent at year-end 1983, and
stood at .12 percent in 1988. Policy loans as a percent of general account
assets fell to 7.4 percent in 1985 and were down to 5.2 percent of assets in
1988. The industry's capitalization ratio, which was 6.7 percent in 1977,
stood at 7.1 at the end of 1988. Liquidity in terms of cash plus short-temm
assets was 1.9 percent of assets in 1979; companies increased this to 4.2
percent in 1983, and it was 3.4 percent at year-end 1988.

Life insurance companies took major steps and have been very aggressive
in moving to improve matching of assets and liabilities. This can be seen
in the shortened maturities in their bond and mortgage portfolios in the
early 1980s. Bond acquisitions in over 10-year maturities fell from 85
percent of acquisitions in 1980 to 53 percent in 1983 and 36 percent in
1988. Similarly, the over 10-year share of mortgage acquisitions fell from
95 percent in 1980 to 48 percent in 1983 and 17 percent in 1988. This en-
abled companies to better match the maturities of their assets with maturi-
ties of their 1iabilities. The purpose of this has been to better manage
risk inherent in volatile market interest rate movements.

OVERVIEW OF GENERAL ACCOUNT OPERATIONS: HOW ANNUITANTS
ARE PROTECTED BY OPERATIONS OF LIFE INSURANCE COMPANIES

An insurer's general account is most properly characterized as the
assets of a large and diversified operating business which primarily in-
volves the assumption and management of risks and other obligations in re-
turn for compensation. Assets in the general account are derived from all
classes of business, including 1ife fnsurance, health insurance, and pen-
sfons. In any solvency threatening environment, all general account assets,
including surplus, are available to support the insurer's liabilities. The
principal functions which an insurer must perform in managing its business,
including the investment and management of its assets, all require the insur-
er to consider and to balance corporate-wide objectives and constraints with
the objectives and constraints of particular contracts or classes of busi-
ness.

In managing its business, an insurer must perform several major func-
tions on an ongoing dbasis, including the selection and control of its insur-
ance risks (“underwriting”), fnvestment and management of its assets, and
determination and allocation of its surplus. To varying extents, each of
these functions i< carried on with separate reference to the particular
classes of business which the insurer manages and the particular types of
risks assumed within each class of business. However, none of these func-
tions is ca'ried vut without careful consideration of the corporate-wide
objectives of the insurer, in particular: (1) the need to maintain suffi-
cient assets, surplus, and cash flow to meet all of its different obliga-
tions to its present and future contractholders and other constituents, «nd
(2) the need to maintain equity among such contractholders and other con tit
uents in terms of the consideratiovns which it charges and the manner in
which surplus is allocated and distributed. There are tight controls on the
deposits and withdrawals that are permitted under most insurance and annuity
contracts. For purposes of this testimony, we will concentrate on the in-
vestment function only.

A life insurance company must invest its funds so both its inmediate
and long-term obligations can be met and its surplus may be increased.
Insurance companies seek to balance the traditional objectives of attaining
optimal portfolio yield, considering investment risk, and preserving princi-
pal and liquidity. The particular nature of an insurer's general account
and the oblfgations supported by its general account require the insurer to
take into account several considerations which are somewhat different from
the considerations of others such as investment advisors, trustees, or those
having no obligations other than to return to their beneficiaries or clients
3 pro-rata portion of a specified pool of assets.

First, the general account investments of insurance companies are sub-
Ject to state insurance regulations, which 1imit the types of investments an
insurer can make and require certain kinds of investment diversification.
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These regulations are primarily intended to ensure that the insurer can
satisfy all of its obligations. Moreover, in view of the fact that all of
the general account investments support all of the insurer's liabilities on
an unsegregated basis, such regulaticns are applicable to the insurer's
investments as a whole, and not to specific lines or classes of business.

Also, most of an insurer's obligations generally are of a medium-term
to long-term nature, and the considerativns collected by the insurer to
support them will be sufficient only if the insurer earns investment income
and cash flow at an assumed rate for an assumed period of time. Prudent
management requires the insurer to exercise sufficient conservatism in deter-
mining the investment assumptions to be used in managing its obligations.
These characteristics of their liabilities have caused life insurance compa-
nies to become primarily medium-term and long-term lenders. Earning a suffi-
cient return and cash flow to match their investment assumptions is a criti-
cal, if not the primary, investment objective.

HOW ANNUITANTS ARE PROTECTED BY STATE
REGULATION OF LIFE INSURANCE COMPANIES

When assessing the safety and soundness of so-called "close-out annui-
ties,"” careful scrutiny must be made of the current regulatory framework
which has been crafted to assure the safety and soundness of life insurance
companies. As has been noted by Secretary of Labor £lizabeth Dole, in the
15-year history of ERISA, there has never been an instance where an insur-
ance company failed to pay a pension annuity. The principal reason for this
flawless record has been the generally conservative management of life insur-
ance companies and their investment practices as described above. This has
been supported by state laws and regulations which serve to protect the
pension-annuitant through such mechanisms as financial examinations, rejula-
tion of underlying investments and guaranty fund coverage. The folliwing
sections will illustrate the array of state laws and regulations which pro-
vide substantial protections for insurance policyholders and annuitants.

Investment Laws. Each state in the country has a comprehensive statu-
tory framework governing the investment practices of its domestic insurers.
The objectives of this framework are well illustrated by the Wiscunsin Insur-
ance Code:

"(a) Safety of principal, and to the extent consistent
therewith, maxiwrum yield and growth;

(b} Stability of value, except where higher risk and possi-
ble fluctuations of value are compensated by a commensurate
increase in yield and growth possibilities, and either special
reserves or surplus is available in sufficient amcunt to cover
reasonably foreseeable fluctuations in value;

(c) Sufficient liquidity to avoid the necessity in reason-
ably expected circumstances for selling assets at undue sacri-
fice;

(d) Reasonable diversification with respect to geographi-
cal area, industry, maturity, types of investment, individual
investment and other relevant variables; and

(e) Reasonable relationships between liabilities and as-
sets as to term ard nature.”

The primary goals which these objectives seek to accomplish are preven-
tton of insolvency, maintaining sufficient liquidity, and earning reasonably
high returns which may be passed on to insureds in the form of reduced premi-
ums or larger dividends. Efforts to obtain these objectives and goals are
supported by extensive state requlation of the form and amwunt of invest-
ments which may be made by insurance companies. Permissible investments
(government securities, corporate securities, and real property) are set
forth by statute as are those investments which are flatly prohibited.
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These same statutes will also impose earnings tests for certain irvest-
ments (i.e., five percent of par value of a preferred stock over a
seven-year period) and quality requirements., A further control is the
imposition of limitations on the percentage of an insurer's assets which may
be placed in a certain category of investment, most frequently with regard
to common and preferred stocks and real property investments. FfFinally,
insurers are limited in the percentage of their total assets which may be
placed with one issuer, as well as the extent to which the insurer may
control the stock of another corporation (often limited to 10 percent of
that corporation's stock).

Additionally, states will impose safety or quality restrictions on
various investments., Typically, secured loans will be limited to a certain
percentage of the collateral supporting the loan, and investments in certain
companies may be limited to firms over a certain size (i.e., assets of $2%
to 550 million). The term of mortgages may be limited to the extent of a
leasehold security, a history of nondefault is reguired for investments in
corporations, and those investments may be limited by the length of exis-
tence of the corporation and/or a demonstrated earnings history.

State laws generally require that investments of a life insurance compa-
ny be authorized or approved bty the company's board of directors or a conmit-
tee of the board. While authority to make certain investments between board
or camittee meetings may be delegated to certain officers of such compa-
nies, the board or committee provides quidelines for and imposes significant
limitations on such delegated authority and {(pursuant to law) requires thet
all investments made under that authority be reported to the beard or commit-
tee of the board. Meetings of the buard or committee to review and apprcve
1nvest:ents are held frequently -- at least once and, more gererally, twice
a month, .

Mandatory Ceposits. Most states require that insurance companies
doing business within their borders maintain a depcsit with the state in an
amount equal to the minimum capital required by that jurisdiction. Often
states defer to the deposit made with the insurance department of the state
of domicile. Conversely, states may, in certain circumstances, require that
companies post a special deposit for the security of policyholders residing
within that state. In either event, the torm of the deposit may be restrict-
ed to certain forms of investrent. Finally, the department of insurance is
empowered to require adjustnent of the deposit amount to reflect increased
reserve liabilities of the life insurar.

Solvency Surveillance. Each insurer doing businecs within a state
must submit to the insurance commissiorer an annual statement of its finan-
cial affairs in a form prescribed by the department which contains a compre-
hensive disclosure of all financial activities of the corporatiun during the
preceding year. The statement must be verified by the officers of the corpo-
ration under oath and must alsv be filed with the NAIC. A significant num-
ber of states now require that these annual reports be submitted in computer
useable form (diskette) so that these data can be quickly entered into the
sophisticated data base mair*tained by the NAIL., These data then become a
part of the Insurance Regulation Information System (IRIS) which compares
the operating results of the insurance company against numerous ratfos which
serve as indicators to determine if the insurer has experienced any substan-
tial deviations from industry norms. In the event that a company shows a
number of abnormal results, a special analysis is conducted by the NAIC to
determine whether there is cause for requlatory concern. "The data and the
analytical conclusions are shared with state insurance departments for appro-
priate action.

In an increasing number of states, domestic insurers are also required
to submit comprehensive annual audited financial reports to the insurance
department. The report must address the financial condition of the company
for the preceding calendar year as well as the results of operations, cash
flow, and changes in capital and surplus. Any differences between the annu-
al statement and the audited financfal repcrt must be reconciled. The inde-
pendent auditor must also furnish the fnsurance commissioner with an evalua-
tion of the insurer's system of internal accounting control, including any
proposed or implemented remedial actions.
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Financial Examinations. A state insurance department may examine the
affairs ov any insurer doing business within its borders as it may deem
necessary. Moreover, every domestic insurer is subject to comprehensive
financial examinations whenever deemed necessary, and many states require
additional mandatory examinations on a periodic basis, usually no less fre-
quently than every three years. The examination is conducted by a team of
trained professionals, often representing more than one state insurance
department, The examination is conducted in accordance with clearly estab-
1ished quidelines which have been developed by the National Association of
Insurance Commissioners designed to explore every facet of the financial
affairs of the company under review. Upon completion of the examination, a
full report on the condition of the insurance company is made to the domes-
tic insurance department and the insurance company after which the examina-
tion report is reviewed so that-action can be taken as the commissioner may
deem pertinent.

Insolvency Proceedings. In the rare event that a company is deemed
to be financTally impaired, the insurance commissioner may conserve, rehabil-
itate or liquidate the corporation. If it is not possible to rehabilitate
or conserve the company and it becomes necessary to liquidate the company,
the reporting and examination procedures outlined above ensure that a compa-
ny which becomes subject to the supervision of the insurance commissioner
will, nonetheless, have substantial assets from which to meet a sizeable
percentage of the obligations of that insurer. In fact, the estate of the
insolvent insurer will be distributed under an order of priority established
by state statute. Typically, this order of distribution places policyhold-
ers in a preferred priority. The order of distribution requires costs and
expenses of administration to be paid from the estate followed by debts due
to employees for services rendered {with limits) as the only claims which
precede those of policyholders. The NAIC Model Act grants policyholder
claims a higher pricority than the claims of federal, state or local govern-
ments, geueral creditors and claims of shareholders or other owners.

The difference between the funds avaitable for distribution in the
liquidation process and the amount of claims of policyholders is addressed
fn 45 states by the state guaranty association. Under this mechanism, all
insurers doing business in the state will be assessed a portion of the deft-
cit which must be met in order to satisfy policyholder claims. The extent
of protection afforded by this system is typically up to $100,060 of the
present value of an annuity for each annuitant of the insolvent insurer.

The states gererally specify one of two forms of coverage: "residents
only” and "state of company domicile." Under the “residents only" approach,
the state guaranty assocfation will provide coverage for all residents of
that state, regardless of the domicile of the insolvent company. Under the
"state of company domicile™ approach, the guaranty association in the state
where the insolvent company is domiciled will cover all insureds of that
company, regardless of their state of residence. It is important to note
that, if the insolvent insurer is domiciled in a state which does not have a
guaranty association, policyholders residing in any state which has a guaran-
ty association would receive coverage by that guaranty association.

Clearly, the combination of statutory protections {priority of claims
against the insolvent insurer and guaranty association assessments) and
sound, practical dealings by the liquidator provides a very substantial
"safety net" for life insurance and annuity policyholders.

CURRENT ACTION BY THE AMERICAN COUNCIL OF LIFE INSURANCE AND
THE NAIC TO IMPROVE PROTECTION OF ANNUITANTS AND POLICYHOLDERS

Moreover, even given the substantial protections afforded under the
current system, this system fs not static. Investment laws are under con-
stant review and are amended to roflect changing market conditions. Techno-
logical advances continue to make it possible to refine the financial exami-
nation and reporting process in order to further enhance the ability of
individual states to share information and expertise and thereby to further
strengthen financial surveillance of insurers. The NAIC has placed solvency
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fssues at the top of its regulatory agenda. A recently developed set of
financial regulation standards has been defined by the NAIC for use by indi-
vidual states in undertaking their solvency surveillance duties. The NAIC
{s also carefully scrutinizing recently emerging surplus financing mecha-
nisms as well as the impact of reinsurance transactions on company solven-

The ACLI has also placed a very high priority on the question of ltife
insurance company solvency by the appointment of a board level task force on
solvency concerns. The objectives of the task force are to review the solid-
ity and solvency of the life insurance industry in recent years to determine
if a solvency problem exists today (and to what extent) and to identify any
changes necessary to reduce the likelihood of future insolvencies in the
life insurance industry. Substantial work has already been done toward
achieving these objectives and a final report will be completed before the
end of this yeer.

Conclusion

As our testimony has indicated, while there may be some areas that need
to be closely monitored, there is no current financial crisis in the li’e
fnsurance business. At the time ERISA was passed in 1974, there were no
problems with pension berefits being paid by life insurance companies under
annuity contracts to retirees and beneficiaries. Moreover, since the enact-
ment of ERISA almost 16 years ago and through today, not one retiree or
beneficiary has failed to receive every penny of pension annuity benefits
promised by life insurance companies.

Many factors are responsible for this track record:

-- The Yife insurance business has a long history, which continues
today, of conservative investments to back its guarantees. More-
over, its investments are well diversified to prevent undue exposure
to regional or market sector problems. Below investment-grade corpo-
rate bonds, while having a legitimate role in an investment portfo-
lio, represent only a very small percentage of total industry assets.

-- The 1ife insuramce business also has a history of being quick to
adapt to changing economic conditions. It came through the trou-
bling economic conditions of the late 1970s and early 1980s in good
financial shape.

-- The very nature of the insurance company promise, which is to back
its guarantees with all its general account assets, including sur-
plus, gives policyholders a high degree of protection.

-- The safety and soundness of the life insurance business is but-
tressed by state laws and regulations to protect policyholders
through such programs as financial examinations, regulation of in-
vestment practices, and quaranty fund coverage.

We, of course, cannot guarentee a perfect record for all time. But
there is clearly no immediate crisis and no need for Congress to take precip-
ftous action which could cause significant, and most likely, needless dislo-
catfons in our business. Instead, time should be taken to determine if a
problem really exists and, if so, to define it and design an appropriate
resporse. We do not think this very necessary analysis has yet been done.
The results of our CEQ Group's study will be a valuable contribution to this
process.

Thank you for the opportunity to present the views of the ACLI on this
very important subject. If you have any questions, we will be glad to at-
tempt to answer them.



COMMUNICATIONS

STATEMENT OF THE C&B CONSULTING GROUP

C&B Consulting Group, a division of Corroon and Black Corporation, is an employee benefits
consulting firm with a naticnal client base. We are pleased that the Senate Finance Subcommittee
on Private Retirement Plans and Oversight of the Internal Revenue Service is studying the growing
comiplexity of rules goveming the privale pension plan system. As consultants for a wide variety
of plans -- including those maintained by corporations, govemmental units and tax-exempt entities,
as well as multiemployer plans -- we are alarmed at the accelerating complexity of plan
administration resulting from legislation aimed at employee benefit plans over the past decade. We
would like to take this opportunity to point out a few examples of the needlessly burdensome
consequences recent legislation has had on pension plan administration (illustrated in some cases
by actual circumstances faced by our clients), as well as suggest possible altematives for the
future.

Introduction

In recent years, legislation governing pension plans has been driven by two or three very different
policy initiaives. One of the major thrusts in pension legislation involves protection of employee
rights to pensions, with particular emphasis on attempting to prevent discimination in favor of
highly paid plan participants and increasing portability of benefits. There have also been attempts
to encourage expanded pension coverage in the U.S. work force.

On the other hand, pension legisla ion has also boen shaped to a great extent by revenue
considerations. The tax incentives that serve as the foundation to our private pension system have
been an inviting target in these revenue sensitive times.

These policy objectives are not fundamentally compatible. In our view, the gradual ir.plementation
of these disparate objectives over the past decade has created an administrative nightmare that
threat :ns the long-term health of our private pension system. No one's interests are served if the
exorbitant cost of attempting to comply with burdensome, contradictory (and sometimes unknown)
requirements deters employers from maintaining pension programs that contribute significantly to
the well-being of employees in their retirement years. Each year, employers face increasing
edministrative costs associated solely with compliance with changes in the law. This is money that
could be better spent on pension benefit improvements or other employee benefit plans.

Anticipation of Legistative Impact

Employee benefits legislation that seems like a good idea on paper sometimes creates practical
administrative problems that make it difficult, if not impossible for employers to comply with the
law. The impact of §89 was an obvious case in point; however, this problem is often felt in many
other ways in the employee benefits arca. Frequeniy, complex rules designed to prevent specific
abusive practices by a minority of plan sponsors cause unintended (and unforeseen) hardships for
the majority of plans that are not abusive in any way.

While it is difficult to foresee all of the implications proposed legislation may have, effoxts to
thoroughly investigate possible “side effects” in this area serve as an important safeguard

. Quarterty Contribution Rules -- One example of the difficulties faced by many of our
clients has been in the operation of the quarterly contribution rules. In 1987, Congress
passed legislation requinng quarterly contributions to pension plans (later clanified to apply
only to defined benefit plans). This legislation was enacted to accelerate funding by
preventing plan sponsors from delaying until 8 1/2 months afier the end of a plan year to
make a required contribution. While we undersiand that ensuring adequate funding of
plans is an important policy objective, the quarterly contribution rules have placed
unnecessary burdens on those plans which are making an effort to maintain their funded
siatus.

(62)
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Many sponsors of defined benefit plans typically make annual contributions that exceed the
minimum contribution required under §412 of the Code. The higher contributidns are often
modtivated primanly by benefit security considerations rather than increased employer tax
deductions. Regardless of the mouvation, well funded plans frequently become
constrained by the "full funding limitation™ of Code §412(cX7). Because of favorable
actuarial experience and as a result of the seasitivity of full funding limitation threshold
(e-pecially after full funding was modified by OBRA '87), contributions are frequently
limited by the full funding limitation for a plan year immediately following a year for which
the lti)mil did not apply. Quarterly contributions for plans in this situation are particularly
troublesome.

Because of the time and resources needed to compile employee data and perform actuanal
valuations, plan year contribution requirements genevally are not known when the first
quarterly contributions for a plan year become due. As a result, the first (and perhaps
subsequent) quarterly contnbution(s) must be determined based on the funding
requirements for the preceding year, as is permitted under OBRA "87. 1f it tumns out that
the full funding limit applies where it did not in the preceding yeas, the plan may have been
forced to make a nondeductible contribution. Such a contribution generates a recurring
penalty tax until it can be deducted -- which for some plans may be years down the road.

W hile the IRS has esublished a procedure for revoking a nondeductible contribution in ths
situation, the procedure is sufficiently burdensome that very few plans have opted to take
advantage of it. The procedure, as described in Revenue Procedure 89-35, requires
cotlection and submission to the IRS of a substantial amount of material intended to
demonstrate the nondeductibility of the contributions involved. In addition, certification by
an enrolled actuary and payment of a user fee are involved. For many plan sponsors, it is
simply cheaper to pay the penalty tax than 10 recover the nondeductible contnbution. In
cffect, these plan sponsors pay a tax for making a good faith effort to comply with the law.

One alternative left to plan sponsors wary of the burdens imposed by making nondeductible
contributions is to simply not make quarterly contributions while they await the results of
the current year's valuation report. If it later tums out that a quarnterly contribution was due
under the new valuation, the plan sponsor will be in violation of ERISA unless proper
written notice of the missed contribution was given to each participant within sixty days of
the due date. The penalty for failure to properly notify is up to $100 per day per
participant. In many cases, the maximum penalty would be much larger than the required
contribution for the entire year. The threat of such a penalty essentially forces employers to
notify participants that they may be missing a quarterly contribution -- even though the
company has no way of knowing whether the contribution is even due for the year.

If participants are properly notified under ERISA, the only penalty for a late quarterly
contribution involves additional interest payments to the plan. For those plan sponsors for
whom notification would not create a serious employee relations problem -- generally very
small employers -- the only hardship this penalty imposes is increased complexity in
minimum funding contribution calculations. In some respects, the added burden of
computing quarterly contribution amounts and cutting quarterly checks is as much of a
hardship as the penalties imposed for failure to make the required instlments.

While it was only a short-term problem, the fact that 1989 plan year quarterly contribution
amounts were due before the full 1988 contribution has been a source of considerable
confusion for plan sponsors.

Real world examples

. One large manufacturing corporation with with over 20,000 employees
maintained a nunber of separate defined benefit plans which were merged
in 1989. Only one of the pre-merger plans was not fully funded in 1988.
While the consolidated plan was almost certain to be fully funded for
1989, there was no way 1o be sure before 1989 quarterly coniributions
became due for the 1989 plan year (because of time constroints in
producing a 1989 valuarion). Nevertheless, the company felt obligated to
make a quarterly contribution on the basis of the 1988 minimum funding
requiremers for the non-fully funded plan in order to be confident of
compliance with the quarterly contribution rules. As a result, the
company was penalized for its good faith compliance effort with all of the



64

headaches associated with having nondeductible contribusions in the plan.
Moreuver, the consolidased plan is expected to remain fully funded for a
niwmnber of years.

An irvegrated defined benefit plan’s formula required major changes to
satisfy TRA ‘86 requirements. The plan made its first two 1989 quarierly
contributions on the basis of 1988 plan year funding requirements. By
the due date for the third quarterly contmibution, the plan sponsor had
tentanvely selected a new plan design so e qfective 1-1-89 in accordance
with the requirements of TRA ‘86, and preliminary studies indicated that
the plan would be fully funded for 1989 on the basis of the new plan
design. Based on this information and concern abow nondeductible
contributions, the plan sponsor did not make the third quarterly
consribution. Actuai valuation results for 1989, however, later indicated
that the plan was not fully funded for 1989. The plan was not in

- compliance with quarterly contribution requiremerus direcily as a resuli of
the unprediciable natwe of the full funding limisation.

In total, problems that have been and will continue to be associated with the quarterly
contributions certainly raise the questions of whether the intended result was worth the
trouble caused.

Interest Rate Assumptions for Employee Contributions -- OBRA '87 also
changed the requirements for determining employer-purchased benefits (which are typicaily
subject to vesting requirements) in a contributory defined benefit pension plan. These
rules, which were clarified in IRS guidance issued in Spring 1989, apply to the benefits of
contributory plan participants terminating after the start of the 1988 plan year.

These rules were significanty revised in a “technical correction™ in OBRA ‘'89. While the
chang:s would not have been particularly burdensome if implemented initially under OBRA
‘87, the fact that the rules are 1o be applied rerroactively to the beginning of the 1988 plan
year is a nightmare for contributory plan administrators.

Real world example

. One large corporation mainains a contribulory defined benefit plan.
Several thousand employees terminate employment each year. Upon
termination, vested benefits are calculated and communicated to rach
Jormer employee. Since the beginning of the 1988 plan year, these
calculations have been made in accordance with the OBRA 87 rules. The
1989 IRS guidance on this topic confirmed that the procedwes used by
the company were in accordance with the statute.

In order to comply with the OBRA ‘89 calculation rules, calculations will
have to be redone for all employees who terminated employmens since
January 1, 1988. The company has over 30 separate plant locations and
plan administration functions are not censralized.

To further complicate matters, the revised sianuory requirements for the
calculanions are not entirely clear. The company does not expect clarifying
guidance from the IRS anytime soon. Taking into accoun all factors, the
company has elected, at least for the fime being, not to recalculate benefits
Jor employees who terminated afier 1987. The company will reevaluate
this position once IRS guidance on the new requirements is issued, rather
than risk having to undertake a second recalculation of benefits for several
thousand employees.

Return of Excess Contributions -. To prevent excessive discrimination in 401(k) and
other individual account plans, Congress imposed limits on before tax-and after-tax
contributions available to highly compensated employees. The limits are dictated by the
level of participation of nonhighly compensated employees.

It is fairly common for these limits to be exceeded in any given plan year. In accordance
with regulations, excess amounts are typically refunded to highly comp:nsated :ton!ﬁloyecs
during the 2 1/2 month period following the plan year to avoid penaliy taxes to the
employee and employer.
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The refund amounts are often very small. The cost of processing refunds for the company
(cutting refund checks, tax reporting, eic.) often greatly exceeds the amount of the refund.

Real world example

. A company mainiains a 401(k) plan. Upon performing an acrual deferral
percentage (ADP) test on elective deferrals as the end of the plan year, the
plan oypically has to process several hundred refunds of $2.00 or less.
The company estimates that each refund costs the company abowt $7.00 1o

- process.

This problem can be fixed. For example, return of de minimis amounts of excess
contnbutions could be waived based on reasonable expectations of refund processing
costs. Perhaps more importantly, this problem could have been avoided in the first place if
fundamental practical issues had been anticipated in cither the legislative or regulatory
process.

Guidance Needed for Implementation

Plan sponsors rely heavily on guidance from the RS, DOL and PBGC for the operational rules
necessary to comply with pension plan statutes within the Intemal Revenue Code and ERISA.
Repeated changes in pension law over the last decade have made it difficult for these regulatory
bodies to issue necessary guidance on a timely basis. As a result, plan sponsors have frequently
found themselves attempting to comply with newly effective laws without adequate guidance.
While plans are not usually penalized for attempting “good faith compliance™ in implementing
administrative procedures, it is often quite expensive sorting through possible compliance
alternatives. Moreover, plan sponsors are oflen forced to modify their "good faith™ approaches
when guidance docs become available, resulting in even greater expense.

Unfortunately, the cumulative effect of the many changes in the faw is that conscientious
employers who make an effort to comply with the rules on a timely basis are penalized for their
efforts with added administrative burdens and constant changes o plan provisionrs. Those which
simply ignore the law until regulations are finalized are rewarded by avoiding what often tums out
to be useless (and costly) administrative actvity during the interim period.

. The Conference Committee Report on the Pension Protection Act of 1987 required issuance
of regulations groviding rules conceming the full funding limitaton of IRC §412(cX7) by
August 15, 1988. These rules have significant impact on the amount of deductible
contributions available to many plans, effective for all plan years beginning after 1987. No
such guidance has been forthcoming, even in this instance where guidance was explicitly
mandated by Congress. Plan funding calculations for 1988 and 1989 Flan years have been
made on a "best guess” basis, without benefit of a precise definition of "current liability"” or
specific amortization periods for centain aspects of the required calculations. Considerable
effort was required to analyze tie statute and develop reasonable interpretations of the
nequilxenunts. Timely issuance of guidance as required by law would have prevented this
problem.

. In many cases, temporary or incomplete guidance has been as roublectria 28 no guidance

atall. IRS rules on permitted disparity (integration) serve as an example of this problem.
IRS regulations to §401(1) effectively did away with benefit fonm:ias that

explicitly offset Social Security benefits. Statements by [RS staffers suggested that there
would be no way for these plans to demonstrate nondiscrimination on the basis of plan
design. As a result, many sponsors substantially redesigned their integrated plans so that -
nong:'scrimimﬁon could be demonstrated through compliance with §401(1). Actuanal
studies analyzing the cost of overhauling benefit formulas represent a significant cost to
plan sponsors, especially smaller ones.

A year and 2 half after issuance of the proposed regulations (sffective for thc 1989 plan
ear), the Service is now suggesting that the issue of Social Security offset formulas will
ikely be revisited, and that it will be possible to demonstrate that these formulas are

nondiscriminatory without specifically testing the employee group. As a result, plan

sponsors who relied on tentative pronouncements may have needlessly spent time and
resources to substantially rework pension formulas which were presumably designed in the
first place to satisfy specific objectives of the employer.



Real world example

. One large company relied on the §401(1) regulasions and IRS verbal
pronouncements about the faie of Social Security offset plans and
redesigned its define 4 benefus plan accordingly. Because the company felt
in was uafair to cu back future accruals of some oy’ its most valued
employees, the formula redesign directly resulted in an annual increase in
required contnibutions of $600,000 (in 1989 dollars). This increase
represented abows 20% of total annual company costs for the plan. Now,
it appears that by wairing, the plan could have rewined a formula much
like the original offset formuda and still satisfy nondiscnmination
requirements on a design basis. While final rules are not yet available, it
appears that the company could have spared itself substantial ongoing cost
by taking the seemingly irresponsible approach of delaying action with the
hope of regulatory relief.

As enacted under TRA '86, $401(a)X26) (minimum participation rules) did not include any
accommodation of plans assumed by an employer though the acquisition of other
companies. Yigilant plan sponsors who anucipated §401(a)}26) problems for acquired
plans took remedial action in 1988 in advance of legislation and regulations which
ultimately provided significant relief in this area.

Real world example

. A company heavily involved in acquisitions sponsored a large number of
plans formerly maintained by acquired companies. In response to the
original TRA ‘86 stanutory requirements, the company determined that the
acquired plans would fail §401(a)(26) as of January 1, 1989, unless they
were merged so that a sifficient number of employees could be viewed as
“participating” in the consolidated plan. TAMRA and proposed
regulanons (which came owt in late 1988 and early 1989 respectively)
provided transition rules for acquisition situations. As aresult, the
company wasted rime and money on an unnecessary plan consolidation.

Not all delays and gaps in regulatory guidance can be attributed to overload caused by repeated
changes in tax and labor law affecting pension plans. For example, the Department of Labor has
been notoriously slow, even in promulgating regulations under ERISA as it was enacted in 1974.
Nevertheless, frequent changes in pension law have centainly exacerbated this problem.

Regulatory Restraint

In many cases, pension legislation has been intentionally vague, leaving the details to be filled in
by regulation. The ensuing problems resujting from delayed guidance have already been outlined
above. Another problem is the free reign that loosely drafted legislation provides regulators.

A case in point is the minimum parucipation rules of §401(a)}26). While the statute calls
for compliance on a plan-by-plan basis, the statute also leaves room for the Secretary of the
Treasury to apply §401(aX26) to separate benefit structures within a plan. In its proposed
regulations to §401(aX26), the Service took full advantage of this latitude. identifying a
mytiad of separate benefit structures 10 be individually tested. As a result, many larger
plans with special features designed to meet the needs of subsets of the employee group
faced significant redesign or termination.

As in the case of Social Securnity offset plans, the [RS is apparently bowing to public
pressure and rethinking its position on §401(a)26) (some have called §401(a)26) the
pension equivalent of §89). In some instances, pension plans were actually terminated
solely because of perceived §401(aX26) problems that will eventually wum out to be benign
under future guidance -- a result clearly in conflict with growing Congressional concem
over the n..nber of plan terminations during the last decade.
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Real world example

. An example of the obviously unintended effects of §401(a)206) involves a
nonintegrated defined benefit plan that was modified in 1984 10 become
integrated. Since this change would redice fuure benefit accruals for low paid
employees, the plan sponsor decided to preserve the nonintegrated formula for the
future accruals of employees working at the time of the plan change. Now that
§401(ak 26) has come along, this “grandfather” formila is doomed 1o fail once
the covered group dwindles due to antrition. Under IRS rules, the plan will be
Jorced to shit off a benefit formula now maintained exclusively to the advantage
of the lowest paid employees-- most of whom earn less than $30,000 per year.

Coordination of Guidance

A particularly frustrating problem for plan sponsors is lack of consistency in guidance promulgated
by different regulatory concems. Sponsors occasionally face conflicting requirements, and are put
in the position of willfully violating one set of rules as a direct result of compliance with other
requirements.

. Plans which offer loans to participants are facing this kind of dilemma. Recent Department
of Labor regulations (and follow up guidance) generally prohibit restricting a loan prog.am
to active participants. (Plans rypically have limited loans to the active participant group to
facilitate repayment through payroll deduction.) On the other hand, the DOL rules only
require extending the loan program to inactive "parties in interest.”

The IRS is apparently going 10 take a dim view of plans that make loans availabie to
inactive parties in interest while excluding oiher inactive participants. Their objections are
based on the fact that inac dve parties in interest are almost exclusively former hiihly
compensated employees. The lack of coordination between the IRS and the DOL on this
issue, however, may by default require plans with loan programs to make loans available to

all inactive participants.

This is not a desirable result for plans with loan , since it complicates
administration and raises loan security issues. Nevertheless, this requirement would be
casier for plans to accommodate if it was an explicit requirement of either the IRS or DOL
rules, rather than an implicit requirement resulting from the interrelation of the rules of
these organizations. If left uncomrected, this situation will likely result in few plans making
loans available. This may be detrimental o participants from a retirement security
standpoint because unlike withdrawals, loans amounts are repaid to the pian and remain
available for retirement.

. As another example, PBGC requirements for processing a plan termination are structured
so that a plan is supposed to be closed out and assets distributed before an IRS
determination letter is likely 1o be issued. Very few plan sponsors would be comfortable
finalizing a plan termination without final blessing from the IRS. While coordination of the
PBGC and IRS procedures at plan termination is apparently going 1o be addressed, it is
unfortunate that such a difficult situation was created in the first place.

Transition Problems

The scatter gun approach to pension legislation in the 1980s has left most plans in a constant state
of transition. Repeated changes in basic plan requirements have created the need for repeated
madifications to plan documents and summary plan descriptions. Since careful and conscientious
plan sponsors seek IRS approval of plan language changes, frequent plan language changes are
costly, especially in our new “user fe¢" environment.

Ii s helpful that plan changes required by the 1986 Tax Reform Act and subsequent legislation
have been lumped together for amendment due date purposes. Fortunately, plans have also been
given liberal remedial amendment periods for completion of consolidated amendments to plans.
This current period of limbo, however, a necessary state for many plans as a result of limited
guidance in some areas, creates additional headaches for plan sponsors.

. In response to anti-cutback requirements for accrued benefits imposed by Code Section
411(d)(5), the [RS created a series of transition "model amendment” approaches. Plan
sponsors were instructed to adopt one of a number of transition amendment approaches to
address the possible technical violation of anti-cutback rules during the period between the
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effective dates of required plan changes and the ultimate amendment of plans.
(Impermissible cutbacks would be considered to occur if a plan benefit or allocation
formula provided reduced benefits on an ongoing basis after being retroactively modified to
comply with new rules.)

The IRS views these temporary amendments as a necessary res to conflicting
stetutory requirements. However, due 1o the timing and lack of clanity of the guidance (the
rules have come out in a piecemeal fashion), many-plan sponsors have had difficulty
coping with the transition amendment rules. The problems are made worse by the fact that
the transition period has become considerably longer than was contemplated when the
transitional amendment requirements were first put forth.

The fact that many plans are operating in compliance with statutory and regulaigry
requirements withoul the benefit of written plan language consiste.t with that opordsion is a
troublesome 1t is clear that the interests of plan pasticipants are not being served
when all of the critical aspects of their retirement programs are not committed to writing.
Centainly, the situation opens up plan sponsors to legal action by employees who press
their rights to proper notification of plan provisions. It is very difficult for plan sponsors lo
know what to do in an environment where they cannot finalize plan provisions due to lack
of guidance or anticipation of changes in requirements.

A Need for Vision

Congress needs o take into account the prevailing standands of business operation in dcsigninf
rules applied in the employee benefits area. Recent legislation has focused on identifying highly
compensated employees for nondiscrimination testing and defining compensation for plan
purposes. Factoring compensation into employee benefit rules requires a sensitivity to the payroll
practices and limitations of employers.

Developing a workable set of definitions and ters for use in the employee benefits .rea and
remaining committed to those concepts would go a long way toward providing some stability in the
benefits arca. As the following chart demonstrates, there are still four different definitions of high
paid employees for use in welfare plan nondiscrimination testing. These definitions should be
standardized so that employrs -- mosi of whom are nor providing discriminatory benefits -- would
be able to perform nondiscrimination testing efficiently, and spend their energies providing
employees with the benefits they noed to insure their well-being and retirement security.

Comparison of Definitions of "Highly Compensated
mployees” for Nondiscrimination Testing

Group Term Life Medical Plans Cafeteria Plans Dependent Care Plans

Insurance (same as quslified plans)

"Key Employees™  "Highly Compensated "Highly Compensated "Highly Compensated
Employees” Group” Employees”

5% owners 10% shareholders 5% sharcholders 5% owners

Officers eamning S highest paid Officers Officers eaming more

wnore than $51,291  officers than $51,291 (1990)

(1990)

10 employees Highest paid 25% Highly compensated Employees eaming

caming more than of all employees employees more than $85,485

$30,000 (1990) and (1989)

owning largest

interests in employer

1% owners eaming Dependents and Employees wmggg

more than $150,000 spouses of the more than $56,

categories above (1990) and in the top
paid group
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While the preceding exurﬂcndocs not directly involve pension plans, the definition described in
the fourth column of the chart does apply to pension plans (§414(q)), as does a different definiton
of “key loyee™ for purposes of determining tﬂyhcavy status under Code §416. Ideally,
sponsors of both pension and welfare plans should be able to demonstrate nondiscrimination for all
benefit programs on the basis of a single determination of the highly paid group of employees.

Conclusion

The situations described in this discussion are not intended to represert a comprehensive list of
problems affecting pension plans. Rather, they are intended to give members of the Subcommittee
a flavor of the remendous hardships faced by plan sponscrs that can be attributed to the
remarkably complicated state of legisiation and regulation in this area.

The nation's private pension system secves a critical dual role in our economy. Not only do
nsion plans serve as a primary source of income for the nation’s older citizens (along with Social
ecurity and, to a lesser extent, private savings), pension plan assets are one of the largest sources
of investment and savings in the economy. Furthermore, the role of the private pension system in
our economy should be expected 10 increase in significance as our population continues to age.

In order to ensure the continued health and growth of the pension system, Congress needs to adopt
a comprehensive, long-term approach to pension legislation. The public policy issues surrounding
the pension area -- coverage, non-discrimination, porability of benefits, secunty of assets --
deserve to be addressed from the siandpoint of a focused, coordinated approach. Policy objectives
should be identified and implemented as a coherent package. The traditional approach of tackling
these important issues on a piccemesl basis through attachment 1o unrelated legislation has created
many of the vexing problems that serve to dissuade employers from continuing to sponsor existing
plans or csublishi:; new ones. If the private pension system is to be viewed as a long-term asset
and major engine of the U.S. economy, legislation in this area should be afforded the undivided

attention it deserves.

Such a long-range approach to legislauon in any area would be challenging, even under the best of
circumstances. Current federal deficit concems make this approach even more difficult in an area
s0 imbued with tax incentives. Continued tinkering with the tax incentives built into the private
pension system may seem lixe a painless way o g ‘rate needed federal revenues. Congress
must, however, continue to carefully consider the thicats this approach to legislation pose to the
stability of our nation’s pension plans.

As a practical marter, Congress must be cognizant of the administrative burdens created by any
legislative changes in the pension area. We think the following steps would greatly ease the
financial and resource burdens which seem to go hand in hand with any changes in pension
legislation.

. Pension legislation should be considered separately, on its own merits, outside of the
annual budget reconciliation process. Several states have recently passed laws that forbid
the consideration by the state legislature of a new “mandated benefit” in the health insurance
field without an accompanying "cost-benefit” analysis of the effects of the bill. Perhaps a
requirement of this kind could be implemented at the federal level with respect to changes in
employee bencefits law.

. Congress should actively seek additional input from professional organizations working in
the pension area (American Academy of Actuaries, American Society of Pension Actuanes,
Associaton of Private Pension and Welfare Plans, Society of Actuaries, etc.), as well as
from individual professionals with expertise, in the formative stage of pension legislation.

. New legislation affecting pension plans should not become effective until final guidance is
promulgated by the responsible agency (IRS, DOL, PBGC, etc.).

. Coondination among regulatory agencies should be mandated when legislative changes
affect arcas of shared regulatory jurisdiction (such as the IRS and DOL in the area of plan
loans). Guidance in such instances should be issued jointly by the agencies involved.

C&B Consulting Group thanks the Subcommittee for the opportunity to express its views on the
very important topic of pension simplification. -
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STATEMENT OF THE INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE AND
AGRICULTURAL IMPLEMENT WORKERS OF AMERICA (UAW)

This statement is submitted on behalf of the International Union, United Auto-
mobile, Aerospace and Agricultural Implement Workers of America (UAW). The
UAW represents 1.4 million active anud retired workers, most of whom are covered
under negotiated single-employer defined benefit pension plans.

The UAW commends Chairman Bentsen for holding hearings on the issue of
whether benefits payable under retirement annuities provided by insurance compa-
nies are guaranteed by the Pension Benefit Guaranty Corporation (PBGC) under the
pension plan termination insurance program established under Title 1V of the Em-
ployee Retirement Income Security Act of 1974 (ERISA). We are deeply concerned
about recent statements by the Secretary of Labor and the PBGC which suggest
that retirement annuities may not be guaranteed by the PBGC. In our view, this
represents an outrageous attempt to evade their responsibilities under current law.
Retirement annuities have always been covered under the pension plan termination
insurance program. This was confirmed in regulations issued by the PBGC in 1981,
And it was reconfirmed in the provisions added by the Single-Employer Pension
Plan Amendments Act of 1986 (SEPPAAY Thus, we urge the Finance Committee
and the entire Congress to reject the new interpretation by the Secretary of Labor
and the PBGC, and to take whatever steps may be necessary to establish that under
current law benefits pavable under retirement annuities provided by insurance com-
panices are already guaranteed by the PBGC.

Under the pension plan termination insurance program as it was originally struc-
tured under ERISA, a plan administrator was required to file a notice of intent to
terminate a pension plan ten days prior to the proposed termination. After receiv-
ing this notice, the PBGC was then required to determine whether the plan con.
tained sufficient assets to pay all guaranteed benefits. If the plan was clearly insuf-
ficient, the PBGC was required to place the plan into trusteeship tie., to take over
the operations of plan), and to guarantee certain benefits pavable under the plan. If
the plan was not clearly insufficient, the plan administrator was required to provide
certain information to the PBGC demonstrating that the value of the plants assets
exceeded the liability for guaranteed benefits. If, on the basis of this information,
the PBGC was able to conclude that the plan did in fact contain sufficient assets to
pay all guaranteed benefits, the PBGC would then issue a notice of sufficiency.
Upon receipt of the notice of sufficiency, the plan administrator was permitted to
proceed to close out the plan. See Section 4041 of ERISA, 29 US.C. §13.41.

In order to provide guidance to plan administrators, the PBGC issued regulations
on January 28, 1981 dealing with the determination of plan sufficiency and the ter-
mination of sufficient plans. See 29 CFR Part 2615, {6 Federal Registrar 9532, Janu-
ary 28, 1981, A copy of these regulations is aitached. These regulations specifically
provided that if benefits under a plan were pavable in an annuity form, then upon
the termination of the plan those benefits still had to be provided to participants in
annuity form. either by the PBGC or through the purchase of annuity contracts
from an insurer, unless the participants elected another form nf distribution provid-
ed by the plan. The regulations insisted on this annuity requirement in order to fur-
ther one of the fundamental purposes of the termination insurance program: that is,
providing for the timely and uninterrupted payment of pension benefits.

When this annuity requirement was first suggested by the PBGC in its proposed
regulations, several commentators expressed concern about the possibility that an
insurer might become insolvent. These commentators specifically inquired whether
the PBGC would guarantee benefits in situations where a terminated plan was
closed out under a notice of sufficiency, annuity contracts were purchased from an
insurer, and the insurer subsequently became insolvent and was unable to meet its
obligations. In the final regulations the PBGC responded to these concerns by stat-
ing that there was little risk that insurers would become insolvent, and by reassur-
ing the commentators that if this occurred the PBGC would still guarantee the pen-
sion benefits.

The preamble to the final regulations specifically states:

Two comments that addressed the requirement that annuity contracts be
purchased from an insurer were concerned about the possibility comments
expressed uncertainty as to whether the PBGC would provide benefits to
participants or beneficiaries of a terminated plan that closed out under a
Notice of Sufficiency if the insurance company from which annuity con-
tracts had been purchased should prove to be unable to meet its obligations.
The PBGC does not believe that the concern expressed by the comments is
warranted. ;
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Under the regulation, an “insurer” is "a company authorized to do busi-
ness as an insurance carrier under the laws of a State or the District of
Columbia” (§2615.2). Such companies are subject to strict statutory require-
ments and administrative supervision. In fact, the reaso~ insurance compa-
nies are so extensively regulated is to ensure that their obligations can be
satisfied. However, in the unlikely event than an insurance company should
fail and its obligations cannot be satisfied (e.g. through a reinsurance
system) the PBGC would provide the necessary benefits. temphasis supplied)

Thus, the PBGC's own regulations made it clear that benefits payable under retire-
ment annuities provided by an insurance company are guaranteed by the PBGC
under the termination insurance program.

The procedures originally established under ERISA for terminating sufficient
plans were criticized by employers and plan administrators for being unnecessarily
complex and burdensome. In particular, there were complaints that it took the
PBGC too long to issue a notice of sufficiency. even in situations where pension
plans clearly had sufficient assets to pay all benefits. Thus, the distribution of assets
and the closing out of these plans were often delayed unnecessarily.

To remedy these problems, the Single-Employer Pension Plan Amendments Act of
1986 (SEPPAA) established a streamlined procedure, known as a “standard termina-
tion,” for terminating sufficient plans. Under this new procedure, plan administra-
tors are simply required to submit a private actuarial certification that the assets of
a plan are sufficient to pay all benerits. Upon receipt of this certification, the PBGC
has sixty days to issue a notice of noncompliance if it has any doubts about the suf-
ficiency of a plan tor if the plan administrator has failed o comply with any other
requirements for the plan termination. If the PBGC dues not issue a notice of non-
compliance within sixty days, the plan administrator may proceed to close out the
plan by making a final distribution of assets. This final distribution of assets may be
accomplished through the purchase of annuities or through other mechanisms. The
plan administrator must then certify to the PBGC within 30 days that the plan
assets have been distributed so as to pay all benefit liabilities under the plan. See
Section 4041th) of ERISA, 29 US.C. §1341(b).

When these new streamlined procedures were being considered, a question was
raised about whether the PBGC would continue to guarantee benefits in situations
where a plan was terminated in a standard termination, the plan assets were dis-
tributed by purchasing retirement annuities from an insurer, and the insurer subse-
quently hecame insolvent. Under the streamlined procedures, the PBGC's ability to
review the distribution of plan assets, including the purchase of annuities from an
insurer, would be diminished. The labor movement and other groups expressed con-
cern that some employers might abuse the streamlined procedures by purchasing
annuities from a "fly-by-night” insurance company (which might be offering attrac-
tive rates on retirement annuities). If the insurer subsequently became insolvent,
there was concern that the participants and beneficiaries should not be left without
any protection.

To make sure that the streamlined procedures for terminating sufficient plans
under a “standard termination” did not leave participants and beneficiaries unpro-
tected, the House Education and Labor Committee included a provision, Section
4041bX D), which specifically stated:

) Continuing authoritv.—Nothing in this section shall be constrved to pre-
clude the continued exercise by the corporation after the termination date
of a plan terminated in a standard termination under this subsection, of its
authority under Section 4003 with respect to matters relating to the termi-
nation. A certification under paragraph (2B} shall not affect the corpora-
tion's obligations under Section 4022, (emphasis supplied)

The report filed by the Education and Labor Committee described the purpose of
this provision as follows:

Under the bill, the PBGC retains its existing authority under Section
4003 of ERISA to conduct audits of plans, both prior to and after the termi-
nation of a plan. Even if the plan administrator has certified to the PBGC
that the assets of the plan have been distributed so as to provide when due
all benefit entitlements and all other benefits to which assets are allocated
under Section 4044, the PBGC is still obligated to guarantee the payment of
benefits under Section 4022 if it is subsequently determined that not all
guaranteed benefits were in fact distributed under a standard termination
and the contributing sponsors of the plan and tiie members of their con-
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trolled groups do not promptly provide for the payment of such benefits.
(emphasis supplied)

Significantly, the conference report on SEPPAA adopted this provision in the Edu-
cation and Labor Committee bill. Copies of the relevant portions of the Education
and Labor Committee and Conference Committee reports are attached.

The language in Section 4041(bx4), coupled with the description of this provision
in the report filed by the Education and Lahor Committee, make it clear that the
benefits provided under retirement an=aities are still guaranteed by the PBGC.
Even though a plan administrator has certified under a standard termination that
plan assets have been distributed so as to satisfy all benefit liabilities under the

lan, this still does not affect the PBGC's obligation to guarantee benefits under

tion 4022. If it subsequently turns out, due to the insolvency of an insurance
company or some other reason, that all benefit liabilities were not in fact satisfied,
then the PBGC is still obligated to guarantee the payment of the benefits in the
event the employer does not promptly make up any shortfall Thus, employers
cannot abuse the streamlined procedures under a standard termination by purchas-
in% annuities from some fly-by-night insurance comﬁmny. If the insurance company
?_u sequently becomes insolvent, the PBGC is still obligated to guarantee those bene-
its.

During consideration of SEPPAA, the PBGC tried to get an amendment which
would have expressly exempted benefits provided under annuity contracts from the
termination insurance program. The Administration submitted a detailed package
of propesais for amending the termination insurance program to Congress on July 3,
1055, Representative Roukema subsequently introduced a bill (H.R. 2995} on July 15
which incorporated verbatim all of these proposals. Significantly, Section 112(a) of
this bill would have amended Section 4005(bXx2) of ERISA (29 U.S.C. §1305bx2),
which deals with how the PBGC's funds can be spent, to specifically provide that:

no amount in such fund shall be available to pay benefits in the event of
the insolvency of an insurance company with respect to an insurance con-
tract. (emphasis supplied)

See Section 112(a) of H.R. 2995, 99th Congress, 1st Session (July 15, 1985). This pro-
posed amendment was rejected by Congress (even though other changes were made
in Section 4005:bX2) of ERISA). The fact that the Administration, through Repre-
sentative Roukema, proposed this amendment demonstrates that it believed retire-
ment annuities were guaranteed by the PBCC under pre-existing law. Furthermore,
the fact that Congress rejected this amendment in favor of the provision contained
in the Education and Labor Coramittee bill reinforces the conclusion that retire-
ment annuities must be guaranteed by the PBCC under current law.

In attempting to evade their responsibilities under current law, the Secretary of
Labor and the PBCC have raised a number of bogus arguments. In a letter to Sena-
tor Metzenbaum dated February 12, 1990, Secretary Dole stated:

I have been advised by the Executive Director of PBCC that PBCC has not
had a case in its 15-year history of an insurance company failing and not
paying annuities. I have been further advised that no evidence exists that
Congress ever intended PBCC to guarantee annuities, and PBCC receives
no premiums for such liability. Under longstanding law, states have regu-
lated the insurance funds, and most states have guarantee funds. A Federal
guarantee of annuities would add tens of billions to the $800 billion in k-
abilities PBCC already insures. | believe that the actions that we are under-
taking will reinforce the obligation plan fiduciaries have under ERISA
when selecting insurance companies. Where we find problems, we will cer-
tainly take whatever enforcement actions are necessary.

A copy of this letter is attached.

The assertion that “‘no evidence exists that Congress ever intended PBCC to guar-
antee annuities” is simply incorrect. As previously indicated, the inclusion of Sec-
tion 4041(bx4) in SEPPAA and the description of this provision in the report filed by
the Education and Labor Committee, along with the rejection of the provision con-
tained in the bill introduced by Representative Roukema, clearly demonstrates that
Congress did in fact intend for retirement annuities to be guaranteed under the ter-
mination insurance program.

The assertion that a “Federal guarantee of annuities would add tens of billions to
the 3800 billion in liabilities PBCC already insures” is also misleading. As Secretary
Dole admits in her letter, the PBCC has never had a case in its 15 year history
where an insurance company failed to pay benefits under an annuity contract.
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Thus, the PBCC's exposure will not be increased significantly by having to guaran-
tee retirement annuities. There is very little risk that insurers will be unable to
meet their obligations under annuity contracts.

The assertion that “PBCC receives no premiums for such liability" is simply
beside the point. Whenever a pension plan is terminated, the plan sponsor stops
paying premiums to the PBCC, regardless of the manner in which plan assets are
distributed. No premiums are paid when plan assets are distributed by purchasing
retirement annuities. But it is equally true that no premiums are paid when plan
assets are distributed through lump sum payments or through a wasting trust.
Since the PBCC continues to guarantee the payment of pension benefits when assets
are distributed through a wasting trust or lump sum payments, they should also
guarantee premium benelits when assets are distributed through the purchase of re-
tirement annuities.!

As a matter of policy, there is simply no reason why the protection afforded to
participants and beneficiaries under the pension plan termination insurance pro-
gram should depend on the manner in which plan assets are distributed. After all,
the participants and beneficiaries have no control over this decision. It is entirely
within the control of the plan administrator tusually the employer). Furthermore,
the manner in which plan assets are distributed does not affect the amount of bene-
fits to which participants and beneficiaries are entitled under a plan. They will still
have the same years of service, the same pension credits, etc. Thus, the expectation
that they will receive their retirement benefits is just as legitimate.

Requiring that the PBCC to guarantee pension benefits payable under retirement
annuities does not mean that participants and beneficiaries will be receiving “free”
insurance coverage. The insurance protection was previously paid for through the
premiums which the plan sponsor paid to the PBCC prior to the termination of the
pension plan.

If the PBCC guarantee were to be eliminated for retirement annuities, this would
open a huge loophole in the termination insurance program. Employers would have
an incentive to distribute plan assets by purchasing annuities from fly-by-night in-
surance companies offering above market rates. When these insurers subsequently
became insolvent, the participants and beneficiaries would be left without any pro-
tection, and the employers would be off the hook. The net result is that the {’lgCC
guarantee would be made meaningless.

The PBCC is not simply a private insurance company. It was established by Con-
gress in order “to provide for the timely and uninterrupted payment of pension ben-
efits to participants and beneficiaries” under terminated plans. See Section 402ax?2)
of ERISA, 29 U.S.C. §1302(ax2). In order to carry out this Congressional purpose, the
PBCC must guarantee pension benefits whenever a pension plan is terminated, re-
gardless of the manner in which plan assets are distributed.

In conclusion, the UAW commends the Finance Committee for holding hearings
on the question of whether pension benefits pavable under retirement annuities are
guaranteed by the PBCC. We strongly object to recent statements by the Secretary
of Labor and the PBCC which suggest that such benefits are not guaranteed. The
PBCC's own regulations, as well as the language and legislative history of SEPPAA,
clearly demonstrate that retirement annuities are guaranteed by the PBCC. Accord-

'In an ongoing pension plan, the plan sponsor pays premiums to the PBCC on behalf of all
participants. This should be true regardless of where the plan assets are invested. S nce annuity
contracts issued by an insurer are simply one place plan assets can be invested, the plan sponsor
should continue to pay premiums to the PBCC on behalf of all participants in an ongoing plan,
even when their benefits are covered under a annuity contract purchased from an insurer.

Of course, conceptually theie is no reason why plan sponsors tor insurers! could not also be
required to continue paying premiums to the PBGC after a plan termiration. This would simply
be one means of extending the revenue base supporting the pension plan termination insurance
program (rather than simply raising the level OP(;))remiums paid by plan sponsors). However, if
Congress should decide to pursue this concept, the UAW urges the f{ouse and Senate to consider
carefully all of the ramifications. For example, it would be important to explore whether the
obligation to pay premiums can be extended to situations where plan assets are distributed
through a wasting trust or in the form of lump sum puyments, as well as situations where re-
tirement annuities are purchased from an insurer. This would be necessary in order to maintain
a "level playing field.” and avoid creating a disincentive for the purchase of annuities. It would
also be important to explore whether the obligation to pay premiums should be extended to in-
sufficient, as well as sufficient plans. Otherwise, there might be an incentive for plan sponsors
not to fully fund their plans prior to a plan termination.

The UAW wishes to underscore, however, that the PBCC is alreadv required to guarantee
pension benefits payable under retirement annuities under current law. Thus, this issue should
not be linked or made contingent upon whether the obligation to pay premiums to the PBCC is
extended to terminated plans
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ingly, the UAW urges this Committee and the entire Congress to take whatever
steps are neccessary to reconfirm that retirement annuities are in fact guaranteed
under the pension plan termination insurance program. o

The UAW appreciates the opportunity to present our views on this important
issue. We look forward to working with the Committee as it deals with this issue.

Thank you.
Attachments.
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PBGC FINAL REGULATIONS ON DETERMINATION OF PLAN SUFFICIENCY AND
TERMINATION OF SUFFICIENT PLANS
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Detormination of Plen Bufficiensy and
Termination of Butiicient Plane

AGBNOY: Peaslon Bene it Guarenty

Corporstion.
Agnione Flual Ruls.

SUMMARY: This regulation nrescribes the
conditions under which the Panston
Benelit Guaranty Col ton (the
“PBCC™) will Issus & Notice of
Scfficiency to the plan administrator of
' ummm&‘plu and the rules for
winding up the effaire of the plan
Secuon 4041 of the
Lncome Security Act of 1074 (o
amended by ths Muluemployer Persion
Plan Amoodments Act of 1880) (tha
"Acl”) provides that If o tarminating
single employer pansion plan has
sullicient aasets 10 pay certaln penslon
benefits, the PBGC mﬁ {asus & Notice of
8ulficlency to the plaa administrator,
Section 4041 of Lhe Act further provides
that o plan sdmialstrator who recelves a
Notice of Suffictency may proceed with
the termination of the plan in & mennes
consistant with Subtis C of TIUa IV of
the Act. This regulation {s necessary
because the Act does not establish
procedures sithet for determining
whather & plan fs sufficient o for
winding up the affatre of 12e plan. The
intended effect of thls regulation (s to
provide procedures for the ordetly and
sificient terminston of sulBicient plans,
and to ensure that gensrally a
participant of benefciary with & beneiit
paysble 4 a2 annuity undera

larmunating plaa will receive his of her
benefitia the annulty form specified in
the plan through ¢ funding medium that
will aasure timaly and uninterrupied
paymenl,

SPPECTIVE OATE Pebruary 22, 1081

POR PURTHER INPORMA TON CONTAQT!
Joan mnt Sl Attormsy, Offles of the
Caneral Counsal Pension Becafit
Cuarenty Corportion, Suits 7200, 2030
K Stresl N.W, Washingion, D.C. 20008,
{303) 2343010

loyes Rauroment

SUPPLEMENTARY INFORMA TION

Background

On Novembar 3, 1978, the PBGC
published la the Federal Reglater &
propased regulation oa “Determination
of Plan SuMcs and Temaingtion of
Suffictent Plans™ (41 PR ¢2304). The
proposed regulation sat forth ¢
procedure for detarminlng whethes the
8500ty held under o termaiaating plas, if
sliocated In acoordance with sectioa
4044 of the Act, are sufficient to

46 FR, 9532, Jan, 28, 1981

discharge whan due al! obligations of
the plan wilh re-pect Lo basi¢ banefils,
Tha pro 0120 set forth 8 procedure
for wiadtag up the alfalrs of & suflficient

an
Pl()a snuary 8, 1078 the PRGC
published s & flnal rele thal portion of
the proposal dealing with the conditions
under which the will provids e
sarly retirement benafit of a participant
in 8 sufficlent plan who had not re
bafore the plan terminated (43 FR 1834).
The reason for making the early
tetlrament ' Anal ol that time wes
that & numbes of plan administraton
who had recetved a Notes of

uhlict waere unsble or unwilling to
close out the plan elthar becsuss iy
could oot obtaln bids for the sardy
retirerent banelits, of the bide they
obtalned ware unreasoasble.
Accondingly. the PBCC tasued the flaal
nule on early retiremant benefite and
continued its review of the remalndar of

the sod regulation
ﬁ?goc bu':lomplmd that review

which lacluded carelul considarstion of
the numerous commants oa the proposal
tecsived from the public. The Anal
tegulation set forth tn this document
differs substantively Lroz the proposal
1n sgveral respacts: many of those
changes have been mads La response to
ths comments. Additionally, soms nooe
subatantive changes bave beet made
that the PBGC belleves stmplify and
nnmfdy clarily the repulation.

1aough Ao changes bave been made ia
the substance of the early retiremant
regulation, the Anal ation as
publishe _ on January & 1078 s being
revised b)‘vfau dm‘;l«“?
purposas of simpliying e sarly
retirement rule 42d of incorporating ln
ooe fastrument all rules 0
Determination of Plan Sufficlency and
Termination of Sutficient Plans,

In the discussion that follows,

are to sactisas in the final

regulation unless otherwise atsted.

Overview of the Regulation

{a order to make t.e regulstion as
dlbl: uupot:::lc md;:;cg;modan
sudatantive chaages proposal,
b4 PBGC has restructured the final

st forth (n Bubpart B for damonstrating
et . Subpart A provides. s a
ore) that upoa receipt of o
votica of Inteal to Terminate a pensicn
the PBGC will determins, on the
53 of all e facts a2d ciroumstances
of the case, whether the plas is cleasly

requured to follow e loe
Sudpart B ol toa.

Subpart 3 mm ha procedure for
demonatrating whether & plan will be
sulficlent on the date the pian’s asnas
are distributed. Basically. & plan
adminlstrator must demonstrate
whether the valye of the eesets expected
to be svailable for allocation oa the
intanded date of distridution equals or
exoseds Lhe eetimated Hablity of the
plan for benefits in priority categories 3
Girough ¢ a2 of that dats. o order to
datarmine the value of annulty benefite,
the pisa admintstrator Ls required to
obtaln & did from an {nsurer to provide
those banefits. A plan administretor
who successfully completes he
Et‘oe.dun prescribed gy 8abpant B will

fssued a Nodos of Buiciency, and
will than close oul the plan i
sccordance with 8ubpart C. A plan
administrator who (s uaable to
domoastrate sulficiency will be saued a
Noties of Loabllity to Determine
Bufficiency, and the PBGC will proceed
1o mu the plan lato trusteaship.

pant C of the requlation sats forth
the procedure for closing out a plaa that
2 plas administrator must follow ypon
receipt of a Notics of Suffictency. Within
90 dayy aler the data of the Notice, the
plaa sdministratoe must distribute the
plan assets, purchasing from as insurer
§ cantract of contraots 10 provide
ansulty besafita, Uf the plan
sdministrator Ands that plas assets are
not sdeqoate to pu:ﬁ&cul'lbmbaﬂu !:h
priorty categorios 4. beorha
may taks no further actica to closs out
the plan and muat notify the PBGC
Lmmedistaly. Upoa receipt of the notice,
the PRGC will revoks the Notice of
hﬁdc&q and put the plan tnto

trusteesdip,

Subpart D prescribes the conditions
under which the pian sdmlnistratorof o
terminating that [ oloslng out
uadar a Notioe of Saficiency
arrangs for the PBGC to beoome
teaponsidle for the paymaent of early

sat bensfits.

Subpart A=Geaecal Previsions

Purpose and Soope

Propossd { 3818.1(b) described the
000p¢ of Lia regulation. Tha PBCC Mo
dsu&od this provision to maks clest
k4t the regulation does not apply to
autemploys: pensioa plans. 1ehu
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changs was mada La Ugh! of the recea!
snactment of the Multiamploysr Pensica
Plan Armandrasets Act of 1080 which so0
altered :he aature and coasequences of
plad termnisation for nntumple&::
plans st the niies set forth in
regulation are (napproprists to
multempioyer plan terminations.

Delarminotion Upon Receipt of Notice
of Intert To Tereuncle

Proposed §§ 2818.6 und 2018 8
described the circumstancas usder
which the PBGC would (ssue & Notes of
{nability to Determine Suffictency or 8
Notfeo of Suffictancy to the plan
wdmiautrator of a terminatiag plen. ia
the wtarest of almplicity, tba gcc has
rewnintan And restructured the relevant

provisoes.
Section 2816.3(s) provides. 2t &
ecertl ruls, that upon recelpt of &

Notice of Latent to Terminate & plan. he
PBGC wiil detarming, on the basts of all
the facts and circumstances of the case.
whether the plea is cleardy tnsuificient
Lf the PBGC deteroiose that ke plaa e
cloarly insulftclent, \ne FBGC ()
a Notca of lnabtiity to Detarmine
Sullicleccy to e pian sdministrstor
(Lzeu.s(u)m]. The plas wil] then de
placed s usteaship, asd PBGC will
assume the obligation of pa

guaranteed benefits undar Big plan i
accordance with TiUe IV of the Act.

Ilxke plan (4 not clearly Laasffcieny
e PBGC will direct the plan
adminlatretor to follow ure
set forh (a Subpart B of the reguistioa
for demonstrating whethar the plan will
be sulBictent (§ 2018.3(aX2})

Propoied | 2818.4(b) provided that the
plan adminlstreior of & cloarly
insuificiant plas could withia £0 daye
sfter receiving the Notica of loabdility to
Detereine SuMiclency, notfy the PBCC
of Ms or her tntentdon to chalienge the
PBGC 1 determingtion by following the
procedurs for demonstrating suffictancy
set forih in proposed | 2815.8(d). The
PBCC has eluninatad this proviston ln
the firal requlstion [n datermining
whethar 2 plan {s clearly (neaificiont,
the PBCC will taks Wnto sccount ail of
the relevent facu sad circumitances of
the case, including market conditioas
and 8¢ cost of purchasing sasulties
from an {nsurer. The delieves that
this bread approach will engure that the
PBGC will not determine that a plea la
clesrly inaufficient uajess it (e certain
(hat the plas wil] cot be able to provide
the recesaary denefits. To permit ¢ plan
sdrunsTator (0 attempt 1o detonatrate
sulficiency whene 1t la cless that the
attempt wiil fall woald result ta
anaecersary delsy and would expose
tka PBCC 10 e riak of absorbing post-
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Texy

termisadon decredses i e valus of
plap asseta
Like the proposal. the faa! regulaticn
sets forth o epecial rale applicabla to
plans that have no participasts endted
to recaive benefits in prioity unma
1 through 4 { § 2813000%
§ 2018.3(b)). When the PBGC receivas s
Noticq of lntent to Torminate rich s
plan. the PBGC will not require the plan
adaunistrator to follow the procedure
sat forth {n Subpant B of the regulatica
for darcotistrating whather the plan will
be rulficlent. Rather, the PBGC will
{ssus & Natics of 3ufBclency to the plan
sdzunistrator directing the plan
sdxinwtator to dlsuiduts sssets and
wind up the affglre of the plan (n
sccordante with Subpast Cof the
nnlldond ) o
Proposed | 2818.5 (¢) provid at
the P%C would. without requiring the
plan admuniatrator to follow the
procadvse for damonstrating sufficlency,
lssue 8 Notice of Sufficiency 10 \hs plan
sdminlatrator of & plan that ad of Be
date of plan termination, dad alresdy
purchased e ap mmn bgoﬂu la
rorty categories § 4 The
;BOC'!:I examined thls provision and
concluded that it ls unnecessary. IL a4 of
the date of plas termination & plan has
provided all bensfits (n priorty
categories | rough 4, e plan has bo
cipants anutled to m'rgv. bt;.muu
rategories 1 through 4 Thus,
special nde set forh (s § $8188(5) of the
regulation Ls applicable to plans
dascrided in proposed § 2818.8(c).
in connection with this {saue. it ls
{mportant to oote that the purchase of
an annuity contract (a contsmplatian of
tsrmination (s conatdared to be an
allocaton of plan sseets 0poo
tarmunstioa snd (s sublact \o the
alocation rules sat forth (B section 6044
of the Act.

Ths Alternoiives

The proposed regulaton set forth for
conndarstion and pudlic comment two
sltemative methods {or procasang pians
that ste not clearly tnsutficient
(proposed § 2815.3(d)). Aiternative |
provided hat 4 plan administrator wad
not required 1o srtampt to demonsrata
wificiency. Rather. e plan
admisustrator Bad the optioa of
{odlowing e procedurs for
demonstrauing vuNelency or of
pemaliing the PERGC (o take e pian
into trusteeship. Under Altaroatve i,
the plan administrator was reQuired 19
fcllow the procedure for demotatrating
wuffict . A plan sdministrator who
1cceeded (n demonstrating Mcioncy
wis required to ¢loss oul the plan In the
Privaia sector by purchastng cootracts

Mo, 127 R -3

from s (newree to provide annaity
bevefits

Moet of \ba comments on (be propos
sddreesed \ha tesue of which alternaty
should be The comments that
Wmlwun 1 lmuodmn i

t positive arpects

Caxibility given the plas administretor,
the reduction {1 the plan sdminfstrator’
burden, snd the possibility that e
choics avauable under Alternative |
might, particularly, in the case of smalt
plana, result (o tncreased benafit
paymants to participan’s. Additonally,
one copunsnt opposing Altsmative Il
stated Qat (t “appears to give e
{osuwrance (ndustry an unressonable
lf‘tnl‘ﬂ in the atea of terminated

ana”
v Maoy of the comroents that favored
Altaruative T stated that e private
secior has served the pension
cotunaalty effectt oly, thal under
Altarastive | the PBGC would compete
with that sactor, and that ruch
compettion would be unfalr ard would
drive ingurers out of the terminaung
plas market. One of the main aryumants
sdvancad (a aupport of Altermative O
was that Altarmative { would expand be
PBCC s role beyond e scope
savisioned by e Act stnca the PBGC
would be acting a8 aa lngurer of
sufficient plens,

geve careful congiderston

ta the comments for and agalast sach
alternatve and bas decided 10 adopt
Altamativa I1. The PBGC bellaves that
39 0 gensral ruls, 1t should becorse
involved with plans Lhst cap be closed
outin the privats seqtor only Lo the
oxtant ngcsssary 10 snsure tha! such

lans are terminated In accordance with

eIV of the Act

The PBCC notes thut ingurance
companiag cotrpeta with ssch othet ln
the variaty of aanuity products offersd,
in the price of theee products, and in the
quality of Wtialr esrvice. This competition
Sas gensrally benefited plan
participants The PBGC s entry (oto the
{neurance market could advartely affect
2o market snd Wtmately de
dinn-.u-.nnul o participants of tarminated
plans.

A few commasts, however, oblected
to Alternatve [I oa the ground that it
“provides oo lncentive {or 1reking
compettive dldding.” The commanta
wete particuiarly coscarned Mata pls .
admuntstrator might oot aeek & detter
bid after odtalning 4 bid s that
although e plen could afford ta pay ali
benafts n priority categoring 1 through
4 uaing that bid, Qe plen would have no
remaining sasata to provide benefita (n
priority categories § or 8. [n reaponse,
tha PBGC potats out that plan
sdministrators bave a fiduciary
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ob!qauon 10 8¢t in the best interests of
sl pisn paricipants. The deldeves
that thip obligation would in the
stustion descnded above. compel &

lan admintetrator to aaek better bids tf
.0 of 8% had reasch to think that they
wore avalable. Morsover, the PBGC
raseeves the right to requast dide lrom
oz (naurer or asurers on behalf of any
pran (§ 2015.14(d)).

Although the PBGC s convinced that
aﬁottlon of Alternativa [ will generally
work o the sdvantage of all parties
involved (n plan terminations, he PBGC
is somewhat concernad about
Alternative Il ss applied to certsin amsll
paasion plans. If experience under this
regulation indicates 1hat plan
sdministrators of small pension plans
ate not eble to oblain annuities et
reasoradie cost the PBGC may consider
sroviding & spectal procadure to help
1mali plane do so. T2e PBGC la
interested In learning of any d:fficulties
sdmriatratons of amali plars have tn
tloning out their nLang uader Liis
tegulation.

TAhe Annuity Requirement

Bas!e to the proposed reguletion was
the requiresiant that a participant with &
benefit payadle a8 an snnulty uader s
terminating plan receive that banefit in
snaulty form. unless the participaat
elected another form of diatridyticn
provided b the plan (proposed
} 20189).

Of the .8 comments recaived, only
one dis.greed with the reguitement Lhat
aanviy bensfits be provided in snaulty
farrd atating that "H]u fatlure of the
natute to apecifically imposs such a
requiremaent indicates that Congress had
ro (ntantion 10 alter the common and
longstanding piactics of allowing lump
sum distributions upon terminatios of &
plan” The PBGC Las reviewed Lhe
eaoully requirement in light of the above
ciment and believas What the
u%um:r.wt 10 necessary to mplemeat
Tide [V of the Act. A major purposs of
Title IV {s “to provida for the timely and
nunterrupted paymant of pansion
banalite. . " (Section 4003(aX2) of the
AcL) A pension {s u retiremsnt annuity,
[t would be inconsiatent with the Act for
¢ PBGC to grant & plac administrator
the discretion 10 deprive & participant
enlitled to o retizemant snnuity of that
sanuity. Moreover, the PBGC notes tht
the annuity requirement doss aot
preclude lump m&:mnu- T™ha
groposal provided that notwithetanding
the annuity requirement, & participant
could elect 1o recaive hig ¢r het bonalll
11 aa alterngtive form provided by the
piar: the Onal regulatioa contains this
and two additional axceptions to the
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shncity requirement [§ 2015.4(D)) (see
discussion balow}

To snoure tis Umaeiy and
uninlerrupted paymaent of beneflis
teulred to be provided ia snaulty form.
the proposal required that the benefits
be provided by the PBCC or purchased
{rofa 4a nsurance carrier (propossd
§ 2813.3(0)). A few commants
questionad this rule and suggested that
coatnuation of Je plaa's trust and
pariodic paymeat of bensfits Som the
st m.:ahl. tn some clrcumatances, be
mors advantageous to participants.

{n response. the notes that
continuation of the trust of & terminated
plan could result in g violation of e
aliocation nues st forth (n saction $044
of the Act Thoss rules estabilsh six
catogories of plan banefits and require
that agsets be allocated to banefits ta
e higher prionty categories before the
2084018 are aliocated 10 benafits in
lowar prionity cat oo Uaplan's trust
wete continued. older pardcipants with
beneflts tn &nomy category § that were
fanded on the allocation dale might
retire and begin receiving their baneflle
bole:;lall benefits tn ‘hg!m catepories

ayabls 10 younger participasts
npltd.ﬁthl wuel s then suller
lossas. thare might not be sufficient
a0ets to pay the banafits La the higher
prioeity categories. Thus, slnce the
coatinuation of the truat of & termingied
{an would not etiaure paymer* of
ts Lo the manner requireu by
$0ct00 6044 Of the Act. the PBGC will
not permit the snnuity requirement ta be
satisfied by contisuation of the trust

As noted above, however, the
requirement that banefits payable as
annyities be previded tn mu&z torm,
sither by the PBCC or through Lhe
ma:cuu of snnuity contracts from an

urer, does not preciude 8 cipant
from electing another form
dutribution providad by the plan.
Examples of such alternative forms of
distribution are ¢ single tngtallment
tcymm. ranster of the valus of e

onaflt Lo an (ndividual scoount plan, or
continued participstion by the
participant {n & trust aRet tha date of
plea tarmination. Thus, contlavation of
the trust U permissidle, but only ia tha
limited circumstances where the
g::xdu !othwshl a0 uth? and N

cipant has slects t option.

connection with this fesue, {t should be
noted that a trust will not coatinue to be
tax-exempt unlees it malntalos (s
qualified status under section 401 of the
lateras] Revanua Code of 1854, a8
amended.

Two comuments thet addressed the
requlramant thal annuity contracls be

[l 00 losurer were
conoerned aboul the possibility that the

.
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{ssurer might becoma lasolvent
Specifically, the commants expressed
uncerialoty as to whather the P8GC
provide benafits 1o pasticipants
ot banaficiaries of & tarminated rlu
that closed out undar a Notics o
Sufficlency U the Lasurance company
froes which annuity contracts had been
purchsiad should prove 1 be unadle to
meat ita obligstions. Tha PBGC does not
bellava that the concem sxpressed by
the commanty iy warranied

Utder the requlation. an “insurer™ is
“8 company suthonsed to do business
20 45 (hguranca carrior unda? thy laws
of 8 Buate or the District of Columbla™
(6 2810.2). Sceh companies are subject
10 atnct statulory requirements an
sdministrative supervirion. 1a fact the
reeson {nsurance companied are 80
axtohsively roquisied is 1o ensure hal
thelr cbligations can de satisfied. °
However, in Lhe unlikaly avent that sa
{nrurance company should fall and its
obligations cannot be satislied (eg.

a relngurance system), the

P would provida ths necetsary
bensfits. —_—

Paally, the PBGC emphasizes that,
uail with respect to sarly retirement
Seiated caly by by puschese of samaly
satiafied caly 9 of sagulty
oontracl bod aa taswar. The PBOC
wil bowever, provids {or the payment
of an aarly retiremant aanuity beaslit I
\be conditions of Sudpart D of the
regulation are met To avold any
mirurdarstanding reg this matter,
the foal regulation states that “any
benefit that is payable as 42 anaulty
u\dudllr‘:twww of tho[pLu: oust be
provided (o annity form, e(ther through
the purchase an{nsurerof &
coatract to provide the aanaity of by the
PBGC uader Subpant D of s part”
(1 2018.4{a))

Exceptions o the Annuity Requirement

One comment stated that the annulty
requirament appaars to de inconsintent
with § 3808.405] of the PBCCs
Guarantiend fts regulation (Part
20608 of this chapter). Section 2808 8(a
provides, (nter alfa, mlt” mancc o
not guaranted or pay s beanefit payable
{n & single tataliment, but will ingtesd

antss 4nd pay the equivalent

At payable ta periodio Lnstallments.
Section 3006.8(b) provides that there are
three situations Paragraph (a) of
that section does aot cpersis (o ']
’ nstallmaat paymaents, two
om stuations are relevant to p!uo
thal slosa oul under ¢ Notics of
BSafficiency.

sfitmaybepaldins U
toatailmant, To ocalerm to this rula,
1 M13.4(0)2) of this regulation permits &
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plans bb‘c::;iod:}r;‘ ::;:o ansal
srycipast o ty
4 worth {008 thaa $1.780 Second,
Soruaiee providas tatt pardcipeatof
provides tist s paat o
4 plan that {5 closing out undar & Notice
of Suffictency raay recelve hls or ber
benefit n o aingls tnstallment Uf the plan
30 provides. The fAnal rejulation. ltke
the proposal recognises this excepton
to the annulty requirement
(4 2810.400X3))

The regulation contalng ona
other axception (o Wby annully
requirement A bansltt that ls paysble
8¢ an snauity ynder the provisions of 4
plan may naverthaless bepaid ta a
siegle ingtallment Uf the monthly amoust
of the besafit (s less than e amount
rormally provided by an tasurer. Thus,
1f tha value of a Densfit payshle as sn
anauity (s greater than $1.730, bat e
plan administrator s unable to purchase
4 contract to provide the aanuity
becauses B mosthly amount of the
benefit is less than that cormaily
gmidod by an insurer, the benefit may

spaiding o (astaliment
(4 2618.4(d)(1)}.

Porticipant lectiors

As poted sbove. the propoacd
regulation provided that,
sotwithstanding Bie annulty
requirement, s pardcipant with s
bensfit payable 84 an annuity uncet tha
gln @iy elect 1o receive ks of har
bm&m %a @ (;Jum:r‘!znﬁ mv;'dod

y W&o plan” (pro
Proposed § 218.8(d)(3) mnuﬁb&u the
plan administrater provide partcpants
with certain tnformation resp the
ﬁ.};t of election befors any slection ls
raagde.

The PBGC has rastructured and made
toms changes (a these provisions. A
naw § 2818.4(b){3) provides that,
notwithslen ¢ enneity
requiremaect a benefit that s payable as
80 anauity nesd not ba provided
sanulty form if the plan pravides for an
siternative form of distribution and e
plan adminletrator rubmi’s o statement
to the PBCC co What the
participant electod. in wridng, the
siternative form of distribution. The
plan edministrator's statement tust also
certily that the paricipast wap aotifled,
in writing, belore ba of she made the
slection, that the alection would nat be
givan effect unless e plan should closa
out under a Nodcs of SuMiciancy, asd
that the PBGC does no! guarentes the
benefit paysble (n the siternative lorm.
Lika the propasal. the final regulation
requires the plan adminlstrator to form
the plan participant of any riks
atiendant to & non-anaufty form of
distribution. Por example, Y an
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alternative form of diatribution previded
by ¢ plaa {a continued participsticn la s
trust after plan termination, (e plan
admintetrator must inform the

arucipant that B trust could sufler
lossss and be unable to provida tha
beneflt to which the participant wae
satitted ot Lermination

Unlike the proposal. the nal
regulation tlsc requires the plan
sdminietrator to certily that e
sarticipant was laformed. Lo writng.

ore making the election. of the
satizmated azmounts of he annulty and of
Qe altemative form of distribution. The
PBGC bileves that this requiremant
nacessary o order to sngure that
pardcipants will have enongh
information to make & ressoned
elaction. :

The PBCC will oot tasus & Notice of
Sufficiancy with respect to o plan thatls
going 1o provide bensfits in 2 noa.
aanuity form unless it recelves the
cortified statemant dascribed above
{1 2818.18(s)).

A number of comments addressed e
{erue of participant slections of none
saacity baoefit forrs. One comment
suggested st the regulstion “permit he
plas sdministrator to impose &
reasonabie time limit by which electicas
must be meda a order tat the plan may
tuen md bodm-nmm‘m mz:uu
Lmposad by s tegulation.” In redponse,
the PBGC notes that the regulation does
not prokibit 8 plan sdmintstrator rom
requlring st perticipants maks thels
ciections within g cortatn perfod of tma.
1a fact, 03 e comment indicated. a plan
adminlarstor will probabdly flod it csefl
to sat & tine ligut on parucipant
elactions. s0 that the plan edministrator
can proceed within the ~me frame
ettablished by the regu.ation. The PBGC
does not belteve, however, st ity
Bocsssary lor (s regulation sxpressly
mu\honn pisn adminisators to do

Asnother comzant notad that soma
pension plana pryvide that a
participant's alecton of ¢ form of
distribution othet than an wanuity ls
subject to the spprovel of the plan
ddministrator o truates. The commont
wis concarned sbout e porsible effect
of the propotsl o surh plaa provisions,
Tt waa not the PBCC's Intentioa to altar
participant slection provisions such 48
those described by the comment, asd
the laaguage of the participant slection
mmlon of the Azal regulation has

8 changed from Wat of the proposal
10 remove any ambigulty that oight
Aave wxisted on Aty poiat
{1 2018.4(d){3)).

No. 327) R -3

Required Form of Annuity

Tha proposal stated that “the form of
annuity that must be provided (s an
optional form of annnity coataised in
tbe plan slected by the participant
belore the dats of plan tarmination. or ¢
7.0 optional form bas besn electad, ie
form that would be pald upon
retiremant” (proposed § 28153(a]). Ona
comment sugpested that this provision
=ay be y reetrictive” Lo requising
that an ¢lection of 82 optional formn of
aanulty be mads prics to plan
termination. The comment notes that
(arurance companies “cffer snnuities
which allow the annuitant to defer uati!
the dats of annuitization the form of
ansuity pursuant to which his banefits
will ba paid The PBGC balleves that
e flaxihllity recommaondad by the
comment would be .0 tha advantage o

lan pardcipants sad has changed the
1 regulation
Section 2413.4(c) of the Anal

dorprovides that tie plan
1 trelor may honor & paste
termisation slsction of aa opuonsl
sanuity form payedle undar the plan. tf
the value of the annuity tn the optional
form tn 8o grester than the velue of the
annulty 18 the {orm to which the
pardcipant was entitied oa the date of
termination The plan admintstrator mey
wish to conault with tbe [aterpal
Revenua Bervice a4 {0 whather elections
under this provision are conalstent with
latersa Revenue Servica rules Ln ¢

partcular case

Socticn 3818 4{c) Aurther provides that
the plan admintstraior may purcbase an
ansuity which permils the participant 10
sloct Lo receive his or her benefitine
form tha: (s provided by e plan or that
provides lor a sertes of periodic
paywments for e life of zhormanm
or beaefictary, if e right of electon
doad aot incresse the cost of the
annuity.

%c-eumm W&C?' Plan Wi B
] .

Sufficlent

Bosic Test

Proposed { 3818.5(d) prescrided the
moethod for demonstrating suflicieney.
asd s method has been ratained in the
izl regulation (§ 2818.12). The basto
taat 1s whather the assets axpected 1o be
avstadble for allocation on the date of
distribution excaed the estimated
Uability of the plan for denefits un
priority categories 1 through 4 43 of the
dats of distribution. Section 2815.12
providse that the plan adminbatrator
must subait to the PBGC the valuation
of plan senets and denefits, made in
accordance with {§ 2818.13 and 2818.14.
The valuation dats prescrided by
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U.S. DEPARTMENT OF LABOR

SICRETARY OF LABOR
WABHINGTON. O C.

fe8 12 1990

The Honorable Howard M. Metienbaua

Chairman, Subcommittse on Labor

Committee on Labor and Human
Resources

Washington, D. C. 20510-~-6300

Dear Mr. Chairman:

Thank you for your letter in which you raised some important
issues regarding the security of pensions that are provided
through the purchase of annuity contracts from insurance
companies upon plan termination. I am deeply committad to the
security and integrity of our private pension systea and share
rany of your concerns on this issus.

In order to addresa any immediate problems which may exist, I
have dirscted that the Pension and Welfara Benefits
Adeinistration (PWBA) and the Pension Benefit Guaranty
Corporation (PBGC) develop procedures for dealing with any
terninations wherse bensfits of participants might be at some risk
as a result of tha selection of the insurance oolznny to provide
annuities. Under PBGC's current procedures, terminating plans
sust provide the agency with the name of the insurer providing
annuities within 30 days after the final distrxibution of the
plan's assets. PBGC is modifying that procedure to require that
the agancy be given that information prior to the distribution of
the plan's assets. These nodified proceduras would cover the
PBGC's current inventory of psnding standard terminations, as
wvell as future terminations. PBGC will refer to PWBA cases vhere
further inquiry may be appropriate under the fiduciary standards
ot Title I of ERISBA. It is {aportant to note that while PBGC
currently has an inventory of 13,000 standard terainations
pending, substantially less than half - preliminary data {ndicate
approximately 288 - of thass cases involve the purchase of

annuity contracts. PWBA will considar these refarrals and
determine whether an investigation for compliance with ERIBA
fiduciary standards is appropriate. In addition, PBGC is zoinq
to considar vhethar additional standards of insurer reliability
are needed in connection with thair pre-termination reviev.

I have baen advised by tha Executive Director of PBAC that PBGC
has not had a case in its 15-year history of an insurance company
failing and not paying annuities., I have besen further advisasd
that no evidence exists that Congress evar intanded PBGC to
guarantee annuities, and PBGC receives no premiums for such
1iability., Under longstanding law, gtates have regulated the
insurance funds, and nost states have guarantee funds. A federal
quarantes of annuities would add tens of billions to the $800
billion in liabilities PBGC already insures. I balieve that the
actions that wa are undertaking will reinforce the obligation
plan fiduciaries have under ERISA vhen sslscting insurance
companies. Where we find probleas, we will certainly take
wvhataver enforcement actions are necessary.

I understand and shara ysur concerns and will keep your Committaa
advised of the resulte of our . .iforcement efforts in this area.
In the neantizme, if I can be of furthar assistance, please to not
hesitate to lat me know,

Sincerely

L. .~
1

. LI O

| S W

-
Elizah:\? Dole
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¢. Requirements and procedures relating to distress termina-
tions

In order to terminate a single-employer plan under a distress ter-
mination, certain requirements must be met. The plan administra-
tor must give 60-day advance notice to alfected parties and must

rovide pertinent infurmation and certificutions to the PBGC. Most
importantly, the contributing sponsors and the members of their
controlled groups must satisfy certain tests indicative of a finuncial
inability to continue the funding of a plan.

If all of the criteria for a distress termination are met and the
lan is terminuted, as under current law, all future participation,
unding, accrual and vesting cease. The PBGC trustees all plans
which qualify for a distress termination and which do not have suf-
ficient assets to cover guaranteed benefits. Plans in which the
assets are sufficient to ﬁrovide guaranteed benefits are closed out
as under current law. The PBGC appoints a section 4049 trustee in
those situations in which plans do not have sufficient assets to pro-
vide all benefit entitlements. The sectiom 4049 trustee in turn es-
tablishes a trust which is used to accumulate certain profits liabil-
ity payments from the contributing sponsors and members of their
controlled groups, and to use the accumulated funds to pay to par-
ticipants and beneficiuries the difference between benefit entitle-
ments and guaranteed benefits.

i. Distress Termination Tesis.—The Committee believes that the
four tests for a distress terminiation contained in the bill describe
the types of hardship situations in which a transfer of liabilities to
the insurance program is appropriate. In fashioning these tests, the
Committee tried to balance the need to limit access to the insur-
ance system to cases of genuine need against the danger of makin
the tests so stringent that nothing short of total liquidation woul
qualify for PBGC assistance.

The first distress test requires that the contributing sponsors of a
terminating plan have received funding waivers in at least three of
the past five years, and thereby already have demonstrated ‘‘sub-
stantial business hardship” under section 303 of ERISA for each
year a waiver was granted. The first distress test also requires that
“gubstantial” controlled group members have received at least one
recent fundinE waiver for all their other single-employer plans.
This assures that the entire controlled group iv experiencing finan-
cial distress. Otherwise, a strong controlled group could escape re-
sponsibility for the benefits promises by a weak member with a
large underfunded plan. Applying the test on a controlled group
basis discourages a controlled group from shifting assets within the

roup in order to leave a weak member with huge pension liabil-
ities and then attempting to transfer those liabilities onto the in-
gurance program.
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d. Conversion option
Present law
No provision.
House bill

Both H.R. 3128 and H.R. 3500 re?uire that a conversion option be
offered to qualified beneficiaries if under the plan the conversion
option is otherwise available. -~

Senate amendment

Although Title IX of the Senate amendment follows the House
bill, Title VII does not require that a conversion option be offered.

Conference agreement

‘The conference agreement genecrally follows the House bill and
Title IX of the Senate amendment. Under the agreement, a quali-
fied beneficiary must be offered a conversion option from any plan
lincluding a self-insured plan) only if such an option is otherwise
available under the plan to other participants.

_Effective Date.—These provisions are effective for plan years be-
mnning after June 30, 1986. In the case of a group health plan
maintained pursuant to one or more collective bargaining agree-
ments, the bill does not apply to plan years beginning before the
later.of (1) the date the last of the collective bargaining agreements
lerminate, or (2) January 1, 1987.
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J. Involuntary Pian Termination

Present law

Under present law, the PBGC is permitted, but not required, to
commence proceedings to terminate a plan under a variety of cir-
Sumstances including the inability of the plan to pay benefits when

ue.
House bill—H.R. 3128

No prevision.

House bill—H.R. 3500

Under the bill, the PBGC is required to commence termination
Froceedings if the plan does not have assets available to pay bene-
its that are currently due under the terms of the plan.

Senate amendment—Title VII
- No provision.
Senate amendment—Title IX

As under present law, the PBGC is permitted, but not required,
to terminate a plan under certain circumstances. In addition, the
PBGC may appoint a temporary receiver if the plan fails to meet
minimum funding requirements, is not able to pay current benefits
when due, or has been abandoned.

Conference agreement
The conference agreement follows H.R. 3500.
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§. Waiver of Funding Standard

Present law

Present law authorizes the Internal Revenue Service to waive
the requirements of the minimum funding standard no more fre-
quent!y than § times in any 15-year period. In addition, the amorti-
wtion period for liabilities under defined benefit pension plans
may be extended, and a waiver previously granted by the lRSpmay
be modified.

The IRS may grant a waiver on condition that appropriate re-
quirements are met.

House bill—H.R. 3128

The IRS is authorized to require that security be provided as a
condition of granting a waiver of the mirimum funding standard,
an extension of an amortizatioasperiod and modifications of a pre-
viously granted waiver. The IRS is required to notify the PBGC
before granting a waiver and is to consider the comments of the
PBGC. The PBGC has a 15-day comment period after the date of
receipt of notice.

The new provisions apply to waivers, extensions, and modifica-
tions granted on or after the date of enactment of the bill.

House bill—H.R. 3500

The bill is similar to H.R. 3128, except that (1) a ‘‘reasonable
period” rather than a 15-day comment period is provided, and (2)
the security, notice, and comment provisions do not arply to cases
involving less than $1 million of outstanding waived liability. The
bill requires that an employer that submits a request for a waiver
of the minimum funding standard notify each atfected party. The
term “affected party” is defined under the bill as a plan partici-

ant, a beneficiary of a deceased participant, a beneficiary that has

en designated as an alternate payee pursuant to a qualified do-
mestic relations order, an employee organization representing par-
ticipants in the plan and the BgC. B

Senate amendment—Title VII
No provision.

Senate amendment—Title 1X
No provision.

34-767 (88)



