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ANTITRUST iSSUES IN THE HEALTH CARE
INDUSTRY

FRIDAY, MAY 7, 1993

U.S. SENATE,
SUBCOMMITTEE ON MEDICARE AND LONG-TERM CARE,

COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:17 a.m., in
room SD-215, Dirksen Senate Office Buiiling, Hon. John D. Rocke-
feller IV (chairman of the subcommittee) presiding.

Also present: Senators Baucus, Daschle, Chafee, and Duren-
berger.

[The press release announcing the hearing follows:]
[Press Release No. H-20, May 5, 1993)

FINANCE SUBCOMMITTEE ON MEDICARE TO HOLD HEARING ON ANTITRUST ISSUES IN
HEALTH CARE INDUSTRY

WASHINGTON, DC--Senator John D. Rockefeller IV (D-WV), Chairman of the
Committee on Finance Subcommittee on Medicare and Long Term Care, announced
today that the subcommittee will hold hearings on antitrust issues in the health
care industry.

The hearing is scheduled for 10:00 A.M. on Friday, May 7, 1993, and will be held
in room SD-215 of the Dirksen Senate Office Building.

In announcing the hearing, Senator Rockefeller stated: '"There are many facets to
the antitrust issue. This hearing will provide subcommittee members an opportunity
to more fully explore these issues as we begin the task of reforming our health care
system. There is a growing recognition that our health care delivery system needs
to be substantially restructured to provide incentives for coordination and collabora-
tion of health care services, and for preventative and primary care services. We can
no longer afford the inefficiencies of duplication or financial incentives that encour-
age technology at the expense of prevention."

"This hearing will provide a starting point for figuring out whether legitimate bar-
riers exist to the development of integrated health care networks or to lowering the
costs of health care. A reformed care system will need local flexibility but, at the
same time, consumers need to be assured affordable high quality health care."

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER IV, A
U.S. SENATOR FROM WEST VIRGINIA, CHAIRMAN OF THE
SUBCOMMITTEE
Senator ROCKEFELLER. Our first witness, Senator Metzenbaum,

will be here. He is testifying downstairs but should be here by the
time the Senator from Minnesota and I have finished our opening
statements.

Actually, I wanted the Senator from Ohio to hear my opening
statement. It was designed for him to hear. [Laughter.]

Would you like to go first? [Laughter.]



Senator DURENBERGER. It depends on how fast an hour it is this
morning. Would you like me to? Seriously?

Senator ROCKEFELLER. Yes.
[The balance of Senator Rockefeller's opening statement appears

on page 5.]

OPENING STATEMENT OF HON. DAVE DURENBERGER, A U.S.
SENATOR FROM MINNESOTA

Senator DURENBERGER. Good morning, Mr. Chairman, and How-
ard Metzenbaum, wherever you are. Let me begin by saying some-
thing that sort of puts todays hearing in context.

First, I am very proud of the Chair of the subcommittee. This is
another one of those hearings we have never had before and it is
sort of like a sign of the times and this is not the first time that
the Chairman has brought us together on a subject this committee
does not, and the subcommittee, does not often deal with.

But it is because we are living in a time and we are faced with
a challenge that we have not had before as a nation. We are all
trying to figure out what managed competition is and how we are
going to blend it into health care reform and what markets are, be-
cause we have never experienced them, in medicine.

So a few of us and other members of the subcommittee this
morning came here to learn.

In my view, watching a market evolve in my own State without
any help from the government, in fact, nothing but hindrance, I
suppose, is that sound markets require informed consumer choice.
They also require rewards to good producers and providers of care.

The sense of managed competition as I know it is that we will
attempt to enhance consumer choice in two ways--one by providing
information and two by allowing consumers to choose among health
plans based on reliable price and quality information.

Without informed consumers and providers who are held ac-
countable for results, rewarded for good results, you will never
achieve the kind of cost containment that we insist on in our soci-
ety and the high quality care that we have become so accustomed
to.

We cannot do that without a market-based price mechanism.
Medical markets work best when the best providers get all the
business and when smart buyers are rewarded with better service
and lower prices or value, as we call it.

The key to this is a price system that works. Under managed
competition, consumers will choose among competing accountable
health plans. Within each plan there may be hundreds of paitici-
pating providers among whom a consumer may choose. The plan
administrators guarantee that the providers they have selected
meet quality standards.

In truth, choice is not threatened by this managed competition
structure of a competing accountable health plan, but rather it is
enhanced. The question for all of us is, are there changes that
could be made and need to be made in the area of anti-trust policy
and enforcement that would serve the purpose of protecting the
value of consumer choice from anti-competitive behavior.

And if so, whose anti-competitive behavior do we need to be pro-
tected from? Anti-competitive practices cost our health care system



a lot of money, even in the current dysfunctional, or especially in
the current dysfunctional system.

The most egregious examples are price fixing, boycotts, market
allocations and buying arrangements. Ten percent of our National
health care expenditures are estimated to be due to anti-competi-
tive behavior. That amountedlto $74 billion in 1991 or $790 million
in the average family's health bill.

It is for this reason that those of us interested in reforming our
Nation's health care system need to become more aware of the af-
fect that anti-trust laws may have on providers and providers' per-
ceptions of the laws, especially as we move to establish accountable
health plans.

There is concern in this area that anti-trust laws prohibit the
creation of integrated service network under certain circumstances,
especially horizontal restraints of trade. But there is also concern
that weakening the laws could complicate the negotiating process
and cause managed competition ultimately to suffer.

Mr. Chairman, I do have several more pages to this statement,
including some reference to the difficulty of the Group Health Asso-
ciation we had right here in this town in 1937, which was one of
our first interesting anti-trust cases.

I will ask that my statement be made a part of the record, a
statement by Senator Hatch, who cannot be with us today but
would like to be, and some questions that Senator Hatch wants
submitted for the record.

Senator ROCKEFELLER. All right, Senator. I was hoping you
might finish your statement.

Senator DURENBERGER. I wondered if my colleague wanted to
comment.

Senator CHAFEE. No, I will give you my time.
Senator ROCKEFELLER. There is plenty of time, Senator Chafee,

proceed. [Laughter.]
[The prepared statements of Senators Durenberger and Hatch

along with questions from Senator Hatch appear in the appendix.]
Senator CHAFEE. Well, I have no pearls of wisdom to give. I will

say this, I have heard, and this is one of the reasons we are here
today, anecdotal evidence about the facts of the anti-trust laws that
prevent hospital mergers and prevent hospitals in small commu-
nities from working closer together, to save costs. It all seems not
make a great deal of sense.

So I am looking forward to the testimony today and would be de-
lighted to hear the balance of Senator Durenberger's comments.

Senator DURENBERGER. Mr. Chairman, John, I am not going to
read the balance of my comments, but I would like to suggest a
couple things, one in the current environment in which we see
markets develop in my own State of Minnesota, and then some pro-
spective comments that concern us as we try ?o define exactly what
managed competition is.

The competition that exists in Minnesota is in the context of
what economists call a dysfunctional marketplace. In other words,
the signals are not very clear. The people are trying to do good,
which is something that those of you who listen to Garrison Keeler
are well aware is a trait that most of us possess out there.



And it has been an interesting time for all of us, watching efforts
by employers in the Twin Cities in particular, to try to change the
behavior of medical providers. And, we are going to have a witness
here today from the Business Health Care Action Group talk about
their efforts in Minnesota. But every time these forces come into
the picture and try to aggregate the hospitals and the doctors and
things like that, there is always the perceived threat of anti-trust
violation.

We have closed in our Minneapolis-St. Paul community, about
2.2-2.3 million people, the equivalent of 10, 400-bed hospitals in
the last year. But we are still at about, in the existing supply, a
46-percent occupancy.

o we still have a long way to go and people would argue we still
have not reduced the cost growth as much as we could with that
kind of an effort and principally because hospitals are competing
at the high tech, high cost level; and the hospitals in our Twin
Cities area are out buying up business and contracts and so' forth
all over the State.

But that is an interesting market at work, changing the supply
in our community, which should drive down price but it does not
yet because the signals are not there to do it.

Out in the rural areas, we have these interesting competitions
like up in Fargo-Moorhead between two large medical groups, the
Dakota Clinic and the Fargo Clinic. They have enhanced the care
in all of these very rural areas in North Dakota and Minnesota by
bringing in more and better doctors to all of these small commu-
nities.

Sometimes these physicians do not live in the community, some-
times they do and sometimes they come to visit. But it is these two
clinics competing for business between themselves and competing
with some of these solo practitioners that is actually making better
medical care and better health care available to people in that
area.

But again, they compete at who has the best cardiovascular unit
or something like that or who can roll the MRI down the highway
on an 18-wheeler and get it into some small town twice a week
rather than once a week. So you see, good people are doing good
things.

But without a stated objective that we want to raise the quality
and lower the price at the same time, competition in that sense is
not achieving some of the ends that our society would like to see
changed.

In Sioux Falls, South Dakota, which serves the southwestern
part of Minnesota, you have two large hospitals competing with
each other; and I mean literally competing-out buying up admin-
istrative arrangements in small towns and making deals with doc-
tors and things like that.

Now the Mayo Clinic as we all know is running out of business.
So they are in Iowa trying to buy arrangements with doctors or in
Wisconsin trying to do the same thing. Of course, people in Iowa
and Wisconsin are getting a little apprehensive about that, particu-
larly in Iowa. Somebody like Blue Cross/Blue Shield of Iowa, which
is run by a former Republican Governor of that State is getting
very nervous about somebody from outside the State coming in.



The temptation is to, you know, if we ever had epics or things
like that, the temptation would be say, hey, wait a minute, we
should have integrated service networks that are only Iowa net-
works. Is that good or is that bad? I read the same thing with
North Dakota, where the Blue Cross/Blue Shield of North Dakota
has kept the doctor payments about 20-25 percent higher in that
State than Blue Cross/Blue Shield of Minnesota is paying doctors
in Minnesota.

So why shouldn't Blue Cross/Blue Shield of Minnesota come
across the border and help out the citizens of North Dakota? That
is just to say, now that Howard is here, that markets do work if
they get the right signals. And as we follow the flow, if we watch
the Attorney General come into communities when doctors and hos-
pitals try to combine to get efficiencies, he says, no, by the tradi-
tional standards we cannot do that.

So we maintain inefficiencies in the system because we are work-
ing off antitrust standards that have been somewhat antiquated.

Howard, I was just taking up a little time because I live across
the street from you so you and I can talk about North Dakota and
Iowa and Minnesota all the time, but Jay has something he wants
you to hear. [Laughter.]

He has been yucking it up here.
Senator METZENBAUM. I want to explain to the committee that

I just appeared before the Armed Services Committee to testify and
to answer questions. It took longer than I expected. So I apologize,
I certainly did not want to be disrespectful to this committee.

Senator ROCKEFELLER. We are very pleased that you are here
and also very happy that we could work out this arrangement, Sen-
ator Metzenbaum. I worked this out because it is very clear that
the Judiciary Committee does have jurisdiction over antitrust is-
sues and yet it is of interest to us.

I did want to give an opening statement, Senator, and then go
right to you, if that is okay.

Senator METZENBAUM. Sure.
Senator ROCKEFELLER. Okay. Thank you.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER IV, A
U.S. SENATOR FROM WEST VIRGINIA, CHAIRMAN OF THE
SUBCOMMITTEE [continuing]

Senator ROCKEFELLER. Obviously, we have called this meeting
for the purpose of the discussion of antitrust. As the Senator from
Minnesota said, I do not think there ever has been this kind of a
meeting before.

The subject comes up constantly with health care providers, but
I am not sure that our Finance Committee members are familiar
with the subject. Some are lawyers, some are not. Some are more
clear on this subject than others.

As I have said, it is very clear that the jurisdiction on antitrust
law lies in the Subcommittee of the Judiciary Committee that Sen-
ator Metzenbaum chairs.

But I am more than pleased that he is here and agrees that in
the context of comprehensive health care reform antitrust issues
are an issue this subcommittee and indeed the full committee need



to know much more about. So this is for us a learning process as
opposed to a legislating process.

Some health providers perceive the threat of antitrust litigation
as one of the largest obstacles to reducing the waste and ineffi-
ciency in our Nation's health care system.

On the eve-with perhaps several more eves to come--of major
health care reform, Americans are expecting solutions to the prob-
lems of cost containment and access. They want that. They demand
that. They have a right for us to give that to them. They have been
plagued by this for years and years and we have never been able
to do anything here fore now.

As the scaffolding of health reform begins to emerge, it is impor-
tant to remember the changes will be based on new contractual re-
lationships between the consumers, health care providers and in-
surers, all of which is now the subject of a lot of speculation. New
contracts permit opportunity, and therefore, for change.

We must make sure that these opportunities lead to the most ef-
ficient use of our Nation's health care resources. Ensuring access
and efficiency is, in fact, the heart of the antitrust issue. Antitrust
law prevents organizations from setting up monopolies to hike the
price of necessities of life, such as health care, to obtain a maxi-
mum profit, without any concern for social welfare.

And actually, in somewhat of an irony, it occurs to me that it
was some great-grandfather of mine that really caused the whole
antitrust movement to get going. [Laughter.]

Senator METZENBAUM. I thought about mentioning that and I de-
cided it was inappropriate.

Senator ROCKEFELLER. Did you? [Laughter.]
And I really think you did. I really think there is quite a lot of

irony here. [Laughter.]
May he rest in peace. He has done very well by me. [Laughter.]
In health care, antitrust law violators have attempted to fix

prices and restrict the supply of services. That kind of activity im-
pedes the cost effective delivery of health services. Why is an airing
of antitrust issues regarding health care important, therefore?

The answer comes from the questions and the concerns raised by
many health care providers and consumers across the country. To
wit: Two hospitals want to buy an MRI together as a joint venture.
A joint venture could lead to a violation of antitrust law.

Why don't the two hospitals simply buy their own MR's? The
reason is, both hospitals are short of cash. They want to keep their
debt to a reasonable level and separately they may not have the
patient volume to sustain the investment if they each were to get
one.

So the two hospitals clearly want to give their patients the added
benefit of a better diagnostic test. Would a joint venture justify
scrutiny by an antitrust investigation? If the hospitals are to be in-
vestigated, what are the criteria and how would they know those
criteria?

These are questions that need to be answered. The Rochester,
NY health care system has been recognized as a model for the
country. Rochester's leaders attribute much of their success to the
development of a broad coalition of insurers, providers, businesses
and consumers.



One specific success was the reduction of empty hospital beds.
This is a clear illustration of restricting supply, a flag for potential
antitrust legislation or investigations.

Are community health leaders at risk of antitrust law suits for
activities that in retrospect clearly lead to a more efficient patient
care system? When health leaders in the community meet to dis-
cU3s improving health coverage and cost containment strategies,
are they cooperating or colluding? These questions need to be an-
swered.

A CEO of a Preferred Provider Organization (PPO) wants to ne-
gotiate the lowest price from a physician group they have deter-
mined to be of high quality. If the contract between the CEO and
the physician group is e clusive, individuals outside the PPO are
unlikely to be able to negotiate similar price discounts.

We must make sure that antitrust law is in sync with the cur-
rent efforts for health care reform. We may want to encourage hos-
pital joint ventures and community coalitions; and we must expect
managed care to play an even larger role in the reformed delivery
system that will increasingly rely on capitated payments.

Concerns regarding antitrust law and health care will grow,
therefore. Antitrust health law requires more attention now than
it has received in the past in the judgment of this Senator. Above
all else, in our discussion of health reform we must remember that
the purpose of antitrust law is to protect consumers from non-com-
petitive behaviors and assure access to basic health services.

Consumers need to be protected from high prices and the costs
of inefficiency in our health care system. At the same time every
American citizen must have access to high quality, affordable
health care.

With that predicate, and before I go to our distinguished visitor,
I would ask whether the Senator from South Dakota and the Sen-
ator from Montana have comments they would like to make.

OPENING STATEMENT OF HON. THOMAS A. DASCHLE, A U.S.
SENATOR FROM SOUTH DAKOTA

Senator DASCHLE. Mr. Chairman, I applaud you for your leader-
ship in this area and commend you for your comments just now.
This is a very serious issue in rural America. I am sure Senator
Durenberger has outlined the concerns that many of us in rural
America have with regard to the lack of competition, the need for
providers and facilities alike to find better ways with which to co-
ordinate.

And if they are going to coordinate more effectively, they need to
be assured that they are not going to have to deal with the anti-
trust difficulties that they continue to encounter. They are para-
noid about dealing with the legal complexities that currently inhib-
iting them from cooperating and collectively dealing with these is-
sues.

So a hearing like this is very helpful. I hope that we can figure
out how to address this very serious problem, as we deal with com-
prehensive health care reform.

I thank you.
Senator ROCKEFELLER. Thank you, sir.
Senator Baucus?



OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator BAUCUS. Thank you, Mr. Chairman. We are all aware,
Mr. Chairman, that health care costs are skyrocketing out of con-
trol. No one disputes that. In my State of Montana, for example,
families are spending over $3,000 a year on health care, which is
an increase of over 400 percent over the last decade. Health care
providers in Montana tell me that competition is helping drive up
our health care costs.

As you know, Montana is a very rural State. There just is not
the population in most areas to support competition between mul-
tiple hospitals. As a result, many hospitals are trying to move away
from competing with each other and towards working effectively to-
gether so that health resources are spent efficiently and effectively.

I am familiar with a study showing that competition among hos-
pitals has reduced prices in places like California. But these mar-
ets have several hospitals competing in a single area, have a great

deal of managed care, and have a significantly large population
base.

In Montana, on the other hand, hospitals are competing over a
very limited population base. When two hospitals in a small town
compete for services, then each must raise prices so that they can
cover either overhead with the revenue generated from this limited
patient base. This is just wasteful.

It leads to higher prices and lower quality care. In these commu-
nities, I believe that hospitals should work together by sharing ex-
pensive equipment and even agreeing to coordinate which services
facilities provide.

I have been impressed with the degree of cooperative among
Montana hospitals thus far. Several hospitals have entered into
joint ventures and are really trying to work together. But I know
that some would go further if they were not worried about wanting
to follow Federal antitrust laws.

I have been told that hospital mergers in rural areas are rarely,
if ever, challenged by the Federal Government. That this is because
the government recognizes that cooperation in many instances low-
ers the cost of health care and increases the quality of care.

Regardless of the number of cases actually challenged, I know
that many hospitals, especially very small ones, sincerely worry
about the Federal law. This perception exists and is a real one.

Despite the low number of actual challenges, they are still very
concerned about the affect that this perception may have on the
quality and cost of health care for Montanans.

Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you very much, Senator Baucus. I

would like to remind both you and Senator Daschle again, and I
pointed out to Senator Metzenbaum, that this is not really our ju-
risdiction. This is strictly the jurisdiction of the Senator from
Ohio's Subcommittee of the Judiciary Committee.

But as I explained to him, this is so important in terms of the
reform of health care that our knowledge base in this area is rel-
atively weak in this area especially for those of us who are not law-
yers. It is something that we need to know.



Senator Metzenbaum, we are honored and proud that you are
here.

STATEMENT OF HON. HOWARD M. METZENBAUM, A U.S.
SENATOR FROM OHIO

Senator METZENBAUM. Thank you very much, Mr. Chairman. I
am very pleased to see so many members of the committee here
with you this morning.

Let me start off by saying that we are not in contention with
each other. As a matter of fact, I would say I am on your side. I
am on your side with respect to the question of how do we figure
out a way to reduce the cost of health care in this country. If it
means that two rural hospitals should merge, this Senator does not
really have any difficulty with that, nor does the government.

Because out of 225 hospital mergers that have occurred, there
have been only seven that were at issue and, to the best of my
recollection, I think that only one of those was a rural hospital.

The whole question that we have before us is, how do we bring
down the cost of operating our hospitals, and our medical facilities,
and our drug costs? Do we do it by stronger enforcement of our
antitrust laws or by weakening our antitrust laws?

I chaired a hearing similar to this one last March. At that time,
my Antitrust Subcommittee heard testimony which convinced me
that American consumers could lose the battle to control the high
cost of health care if we weaken our antitrust laws.

Today's hearing comes at an extremely opportune time. The Ad-
ministration's Health Care Task Force is putting the final touches
on its reform plan. We now know much more about how the new
system will work. It is my view, and that of a number of expert
witnesses from whom you will hear today, that strong antitrust
laws will promote, not hinder, reform under the new health care
system.

Doctors, hospitals and other entrenched special interests have
launched a furious lobbying effort to weaken the antitrust laws. As
you listen to their testimony today, I urge you to remember that
if it had not been for vigorous antitrust enforcement, health care
reform might not even be possible.

When health maintenance organizations, which are the prototype
for the new provider networks, first attempted to enter the market,
doctors and hospitals boycotted them-boycotted these new health
maintenance organizations-because they saw them as a competi-
tive threat. It took vigorous antitrust enforcement to defeat those
collusive boycotts and to pave the way for HMO's to enter the mar-
ket.

U.S. health care, one of the nation's largest HMO's has warned
that, "weakening the antitrust laws would hurt competition in
health care and cause prices to rise rather than moderate."

Doctors and hospital interest groups have a different view of the
antitrust laws. The American Medical Association has made win-
ning antitrust concessions for doctors one of its top lobbying prior-
ities for health care reform.

They claim that doctors need antitrust relief to bargain with
large buyers like HMO's. However, what they really mean is that
they do not want HMO's forcing doctors to moderate their fees



which currently average $170,000 a year and, in some instances,
are substantially in excess of that amount.

It is clear to me that the AMA could readily abuse antitrust con-
cessions to undermine the development of new and innovative
health networks. According to the Federal Trade Commission, the
AMA has a history of opposing new health networks.

For example, when cost-cutting HMO's first tried to enter the
market, the AMA advised its members, listen to this-the AMA
told its members that it was unethical for doctors to contract with
them. It alsa told doctors how to refuse to deal with the HMO's.

The FTC was forced to sue the AMA to reverse its policy of re-
sisting HMO's. So I urge you to examine closely the antitrust con-
cessions that the AMA is now seeking. They come with tainted
hands. Their proposal could legalize the kind of collusive price fix-
ing that the Justice Department prosecuted successfully in United
States v. Alston in 1990.

In that case, a group of dentists conspired to raise their patients'
co-payment fees. James Rill of the Bush Administration-in fact,
the Bush Administration's antitrust chief-called the case, "a
prime example of per se illegal conduct, warranting criminal pros-
ecution that was wholly unrelated to the formation or operation of
a bona fide joint venture." That was from James Rill, the head of
the Antitrust Division in the last Administration.

It seems obvious to me that health care reform could be totally
undermined by antitrust concessions which could legalize collusive
price fixing by doctors.

The American Hospital Association has also made winning anti-
trust concessions a top lobbying priority.

I want to make a big distinction between the problems of some
of the rural hospitals, to which I am totally sympathetic and to
which I believe that there is a solution, and the position of the
AHA.

The AHA claims that antitrust enforcement is chilling beneficial
hospital mergers and joint ventures. When you look at the facts,
their claims do not hold up. Since 1987 there have been over 225
hospital mergers. Of that number, only 22, less than 10 percent,
have required intensive investigation and only 7 of the 225, about
3 percent, have been challenged.

Moreover, Federal authorities have not challenged a single joint
venture or buying arrangement among hospitals. I want to empha-
size that to you, Mr. Chairman. The Federal authorities have not
challenged a single joint venture or buying arrangement, where
hospitals get together to make their purchases.

This is hardly a record of antitrust enforcement run amuck. The
fact is that the antitrust laws have been not used to block hospital
deals that would benefit local communities by consolidating unused
hospital beds, reducing wasteful competition for high technology
equipment, such as MRI's, or saving a financially unstable hospital
from closing its door.

Rather, the antitrust laws have been used to block mergers that
were likely to increase prices and to keep HMO's out of the market.

I think that there might be something that could be'done with
respect to the matter of hospital mergers that could be helpful. I
would be willing to explore that subject, to see if there is an expe-



died procedure, a simpler procedure, a shorter time procedure that
would not require rural hospitals or small hospitals to hire high-
priced lawyers in order to find out whether or not they could
merge. I think there could be some procedures worked out either
with the Justice Department directly or by legislation if necessary.

Now there have also been claims that rural hospitals should be
exempt from the antitrust laws. However, I believe that rural hos-
pitals, like their urban counterparts, actually benefit from appro-
priate antitrust enforcement.

For example, in a March 12 letter to Majority Leader George
Mitchell's staff, the Deputy Attorney General for the State of
Maine warned that, "Competitive problems from hospital agree-
ments are often more severe in rural States, such as Maine, than
in large urban areas. "This is because the number of hospitals in
rural areas is far less and consequently the parties to a joint agree-
ment in rural States often include most or at times all of the hos-
pitals in a particular market area."

Maine is not a big industrial State. Maine is not a State with
large major cities. He is talking about rural hospitals in the State
of Maine.

Rural hospitals should not be exempt from the antitrust laws.
Those laws are flexible enough to permit rural hospital to merge
or to enter into joint ventures when those deals benefit local con-
sumers by cutting costs or eliminating unnecessary duplication.

I would urge you, Mr. Chairman, and members of your commit-
tee, to be aware of doctors and hospitals seeking antitrust conces-
sions. In my view, the only change we should make in the antitrust
law to speed health care reform is to repeal the McCarran-Fer-
guson exemption for health insurers. That change would prevent
insurance cartels from fixing the price and the terms of health care
coverage for consumers.

Let me address myself also to another area of this whole ques-
tion of health care costs. That is, the whole question of the pharma-
ceutical companies that are also seeking exemptions from the anti-
trust laws.

They have come forward with some ideas to lower prices that
they claim should be exempt from the antitrust laws. My own opin-
ion is that the drug companies of this country have done as much
to increase the costs of medical care on a proportionate basis as
any other single segment of the industry.

If I had to figure out the actual order, I would not be able to say
which group has done worse. But certainly the drug companies
have been extremely, extremely difficult to deal with in terms of
holding down health care costs. I think that any consideration of
exemptions for hospitals, for physicians, or for pharmaceutical com-
panies, would be inappropriate.

I do believe that we could work out an expedited procedure for
rural hospitals or other hospitals for that matter, allow them to ex-
plore the possibility of going forward with a merger without heavy
legal expenses and without unnecessary delay.

Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Senator Metzenbaum.
[The prepared statement of Senator Metzenbaum appears in the

appendix.]



Senator ROCKEFELLER. There is the matter of the perception of
something and the reality of something. It is interesting how joint
ventures of hospitals have not been challenged over the year; and
then you have also indicated in your testimony that rural hospitals
should not be exempt from antitrust laws.

You were also saying that you understand that rural hospitals
have particularly difficult situations and you would understand
their request for expedited procedures.

My question is, what do you mean by expedited procedures? If
people are to embark on a project in a rural hospital, but they have
the perception or the fear that they are going to be subject to anti-
trust laws how would that come to pass?

Often people do not do things for fear they will be singled out
for attention.

Senator METZENBAUM. I understand.
Senator ROCKEFELLER. Therefore, they do not do things which

might be perfectly acceptable.
Senator METZENBAUM. I think that could be handled by opinion

letters. You can get an opinion letter from the Justice Department.
And I think we get the Antitrust Department under its new leader-
ship of Anne Bingemann to establish better guidelines.

I think that both of those things could be done and could be done
long before we pass the health care bill. And, I have no reserva-
tions at all about discussing this subject with Anne Bingemann
when she comes up for confirmation. I feel certain that the admin-
istration would be receptive.

We could probably put the whole question of expedited proce-
dures for rural hospitals into effect before we are able to pass the
necessary laws.

I might say to you, Mr. Chairman, that the concern about merg-
ers of rural hospitals being challenged is something of a bugaboo.
There has only been one challenge to a rural hospital. So, it is not
really a problem. But I am willing to be helpful in seeing to it that
new guidelines are issued if that is desirable. I am also willing to
see to it that there are expedited procedures for getting opinion let-
ters, which would make it possible for the hospitals to move for-
ward with their deals.

Senator ROCKEFELLER. Do rural hospitals in southwestern Ohio,
which is an area much like West Virginia have a problem with
wanting to come together and being unsure as to what to do?

Senator METZENBAUM. No. Not that we know of. -
Senator ROCKEFELLER. Just one more question. In your testi-

mony you referred to "Federal authorities have not challenged a
single joint venture or buying arrangement among hospitals." What
did you mean by "buying arrangement"?

Senator METZENBAUM. For example, take four rural hospitals in
South Dakota located at different places that want to come to-
gether to buy a certain quantity of products at a discount from a
manufacturer.

They could work out a group buying arrangement to do that.
I have no problem with that at all.
Senator ROCKEFELLER. Senator Durenberger?
Senator DURENBERGER. No questions, Mr. Chairman.
Senator ROCKEFELLER. Senator Chafee?



Senator CHAFEE. Thank you, Mr. Chairman.
I must say that I have had deep concerns over the whole anti-

trust picture for many years. Perhaps Senator Metzenbaum is fa-
miliar with this situation that came up a couple of years ago. I am
reading from a newspaper article. "Ford Motor Company will intro-
duce the Mercury Villager Mini-Van on Tuesday with the hope of
giving Mercury dealers a much needed way to attract families to
their showroom.

The model built by Ford, but designed by Nissan, further raised
the competitive stakes for the Chrysler Corporation."

The article goes about the arrangement Ford has with Nissan.
The Ford spokesman said his company did not feel confident it
could sell the output of an entire plant by itself, so a partnership
made sense. But antitrust law precluded an American partner.

Now I do not know the details of this, and I am sure the Senator
does not know either, but I have a feeling that in the United
States, we are pledging an allegiance to a law which has had its
time. Circumstances have changed and I am not sure that the field
of antitrust enforcement has stayed abreast with the changing
times.

I am sorry that we are not hearing the other witnesses prior to
your testimony, Senator, because then we could ask you more intel-
ligent questions. The information I have on this issue is to a great
degree anecdotal, and, obviously, the situation in our State involves
urban hospitals, not rural hospitals.

But I do not think that the problems are restricted to rural hos-
pitals and I am not sure it is quite fair-and I do not say that in
a challenging way-for you to indicate great sympathy for the prob-
lems of the rural hospitals, but the urban hospitals somehow are
quite different.

I am not sure what prompts you to take that approach.
Senator METZENBAUM. Well, I was responding in part to both

Senator Baucus and Senator Daschle, who had addressed them-
selves to the question of rural hospitals.

Let me say, Senator, that I am not a novice in the whole ques-
tion of hospital operation. I served on two hospital boards before
I came to the United States Senate. I was on the board of St. Vin-
cents Charity Hospital and I was Treasurer of Mt. Sinai Hospital.

I understand the challenges and the problems of hospitals and I
am sympathetic to them. As a matter of fact, there are some things
that occur in the hospitals that are of great concern to me from a
cost standpoint. That is the fact that in some hospitals there is a
monopoly for certain specialists' services that causes costs to go up
very, very substantially.

With respect to the whole area of competition, I do believe that,
generally speaking, competition serves the free enterprise system
well. I am proud of the fact that John Sherman, a Republican Sen-
ator, and my predecessor by many years, was the original author
of the Sherman Antitrust law. But I think you and I would not
really disagree that antitrust enforcement helps the free enterprise
system.

Senator CHAEE. No one is arguing against the Sherman Anti-
trust law. All I am saying is that it seems to me that what was



valid, addressed a tremendous problem in 1900 is worthy of review
as we come into a worldwide globally competitive system.

Here is the situation. Do you see a difference between the need
to obtain, or preserve, competition between two entities that are
for-profit and the combination of two not-for-profit hospitals trying
to reduce costs by merging? It seems to me there is a difference.

Senator METZENBAUM. I see some difference, Senator. But I do
not see a total difference. I think it depends, to a great extent,
upon the leadership and the operation of the hospitals. We have a
nonprofit institution in our community of which we are very proud.
It is Cleveland Clinic.

But do I think that they do everything perfectly? No. And there
has been publicity to that affect. Do I think that their rates are ex-
tremely high? Yes. Am I certain that they should be lower? No. But
I think that you cannot just take the position that a nonprofit hos-
pital should be permitted to charge anything it wants and do any-
thing it wants.

You have to look at the issue much more closely than that.
Senator CHAFEE. Well, Mr. Chairman, I note my time is up. But

I also would point out, as Senator Metzenbaum, knows, not only is
there a fear that comes with getting tangled in an antitrust prob-
lem, there is also the fear of the legal costs that are involved in
trying to avoid it.

Senator METZENBAUM. That is the reason I suggested the expe-
dited procedure.

Senator CHAFEE. And finally, as the Senator well knows, there
are triple damages if you are guilty under the law. That is a power-
ful threat against entities that choose to merge or cooperate in
some fashion when a lawyer comes in and says, oh, no, you cannot
do this because of antitrust problems.

Senator METZENBAUM. That is the reason I suggested the expe-
dited procedures and guidelines, so that you would not have to
spend $100,000 or $200,000 on legal fees, but you could resolve it
much less expensively.

Senator CHAFEE. Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Senator.
Senator Baucus?
Senator BAUCUS. Thank you, Mr. Chairman.
Senator, you have already addressed your sympathy with the

rural concerns. Let me just briefly amplify my perception of their
perception. It struck me very often when I visit with Montana hos-
pital administrators in, say, Missoula, MT where there are two hos-
pitals, or Great Falls where there are two hospitals, how much
they dislike to engage in duplicative activities. Both have a major
cardiac center, both have the best neonatology unit, for example.
Both provide helicopters.

I agree a lot of the problem is the present construct and how we
are all set up today with our present health care system.

Senator METZENBAUM. You should be able to contain that.
Senator BAUCUS. Let me just continue, Senator. They are very

worried that when they start to share to reduce costs, to get effi-
ciencies and reduce the burdens on their patients' bills, that they
are not allowed to talk among each other.



It has gone so far that sometimes when I meet with Montana
hospital people and doctors and nurses and so forth, they do not
want to have the staffs of the same hospitals together. I ask about
what the hospitals are doing. They say that antitrust problems are
just in their way. That is the perception.

Now, you say the expedited guidelines and talking to the Attor-
ney General for antitrust, Anne Bingemann, for example, that we
will work out a solution. I do not know if that is enough. That still
puts a burden in many cases, in my judgment, given our present
health care system, on those hospital administrators who, I think-
it is my judgment-are trying to do what is right. I mean, they are
trying to lower costs.

They are not trying to get away with anything. They are really
trying to lower costs. I think it is putting still too much of a burden
on them to say, well, we will expedite guidelines so that you get
an Attorney General's opinion saying that the proposed activity is
not in violation of U.S. antitrust laws.

I believe you have to go further. As we did, for example, in the
National Cooperative Research Act, I think it was 1984. We did not
say that all joint ventures for research activities by countries vio-
lates antitrust law, but we did provide language making it easier
to cooperate-and you may have wrote the bill for all I know.

Senator METZENBAUM. I did participate, indeed.
Senator BAUCUS. That there is language in that bill which clari-

fies that certain activities do not run afoul of the antitrust efforts.
So I would ask your reaction to not only expedited guidelines and

so on and so forth, but also language similar to that which I have
just referred to in that statute.

Senator METZENBAUM. I would be very willing to explore any lan-
guage that the Senator might suggest or anyone else might sug-
gest. My feet are not stuck in concrete. It is not my view that noth-
ing can be touched. I recognize that there may be ways to do it,
legislatively.

I just want to be certain that when we have a problem that we
do not let the pendulum swing all the way the other way and open
the door too wide.

I think that there are many in the American Hospital Associa-
tion who now think that this is the time to go through the door and
weaken our antitrust laws.

Senator BAUCUS. I appreciate that and I agree with you. I think
some are using rural concerns as an excuse to go much too far.
However it is my opinion that the guidelines alone are insufficient
to address this particular concern.

Senator METZENBAUM. Let me suggest that the administrators
come in and meet with the Justice Department and see whether or
not they can work out the things that they want to do.

Senator BAUCUS. I will tell you why. These are people 2,000
miles away from Washington, DC. The specter of the Department
of Justice is very, very burdensome. There is a fear factor. This
perception, that they are going to get all tangled in all kinds of red
tape and delays and letters and travel costs to come back and see
and so on and so forth while they talk to the lawyers.



Lawyers tend to be very conservative on these matters and get
the health professionals all worried and frightened, too. You know,
probably to get a fee. I do not know.

Your solution, in my judgment, tends to put too much of an un-
necessary burden on the administrators. I think that the law
should be a little clearer so that they do not have to go through
quite so many hoops, with either their attorneys or airplane flights
or what all and what not, so they can go ahead and address their
concerns.

Senator METZENBAUM. I think there might be a pretty simple
procedure. If the Senator wants to bring the hospitals in, maybe
one from the Justice Department could come over to meet with
them. I would be very happy to have my staff work with you. I
think the problem can be solved in short order.

Senator BAUCUS. I hope so.
Senator METZENBAUM. You rang the bell on that one.
Senator BAUCUS. Thank you.
Senator ROCKEFELLER. Senator Metzenbaum, thank you very

much. It is usually the procedure in the Senate that when a Sen-
ator comes to give testimony, it is given and then the Senator
leaves. You always seem to attract questions and opinions which
I think you should be very pleased about.

In other words, I wish to say that I am pleased by what you had
to say and the attitude with which you presented your testimony.
I am really grateful for your coming.

Senator METZENBAUM. We want to work with you and the other
members of your committee, not against you. We think that the
whole issue of health care reform is so challenging that the more
cooperation we can bring about, the better.

I believe that many compromises are going to have to be made
in order to pass such legislation and I look forward to working with
the Chairman and such other members of the committee that have
an interest in this issue.

Thank you.
Senator ROCKEFELLER. Thank you very much, Senator Metzen-

baum.
Senator CHAFEE. Mr. Chairman, I would just like to say one final

thing, if I might. I appreciate Senator Metzenbaum's belief that
there can be "expedited" procedures.

I am currently in a wrestling match with one branch of the gov-
ernment, one agency, and I have come away believing that it is
very, very hard to move the Federal Government in any direction.

You may believe you can get expedited procedures, and if you
can, three cheers. But in my dealings with the Federal Govern-
ment, they are going to take their own sweet time and they are not
cowed by any Senator or whoever it might be.

In this particular contest I am having, they are winning all the
way.

Senator METZENBAUM. Well, Senator, you and I came to this
body just about the same day, the same moment some years ago
and I am not going to quarrel with what you just said. There is
no doubt about it. With some agencies you can knock your head
against a stone wall and the bureaucracy thinks they own the gov-
ernment. Some are more cooperative.



I am hopeful that the new Justice Department will be more coop-
erative. I think that under James Rill, there was a sense of co-
operation and an open door policy. I think some of his predecessors
did not have that same policy and were not particularly interested
in seeing the laws work in the interests of the people of this coun-
try.

Senator ROCKEFELLER. Thank you, Senator Metzenbaum, very,
very much.

Senator METZENBAUM. Thank you.
Senator ROCKEFELLER. Our second panel consists of Ellen S. Coo-

per, who is Assistant Attorney General, and Chief, Antitrust Divi-
sion, State of Maryland, and Chair of the Health Care Working
Group, National Association of Attorneys General; James Egan, Jr.,
who is Director of Litigation for the Bureau of Competition, the
Federal Trade Commission; and Phillip Proger, who is a lawyer
with Jones, Day, Reavis & Pogue in Washington, DC.

Mr. Proger, because you are going to give us a "big picture" look
at the issue of antitrust, I would like to start with you. Your state-
ments are all included in the record automatically. We will go
ahead and use the 5-minutes clock. Why do we not start with you,
sir?

STATEMENT OF PHILLIP A. PROGER, ESQ., JONES, DAY,
REAVIS & POGUE, WASHINGTON, DC

Mr. PROGER. Thank you for inviting me. I am pleased to be here
and pleased to address this very important issue. Listening to the
opening remarks of Senator Metzenbaum and the subsequent dis-
cussion with him, if I may, in order to be more helpful, I think
what I am going to do is digress from what I had prepared to talk
about and address what you seem to be more interested in.

I do confess that it is a daunting task to respond to these issues
in allotted 5 minutes. I will do my best. I am here, I think, because
I am an individual who, as a lawyer and hospital trustee, has been
involved in integrated delivery networks. A, a matter of fact, I
have represented hospitals and other providers in each of your
States and I have represented them on these very issues.

I am also here because I believe that the antitrust laws rather
than being a barrier to health care reform are actually an ally of
reform. That is not to say there are not problems. That is not to
say that in any enforcement regime there are not specific anecdotes
that raise concern.

Certainly the American hospital industry has a right to have
some concern. You should also know I for many years have been
a hospital trustee myself.

We built up our hospital system pursuant to a national policy to
have redundancy and inefficiency in exchange for convenience and
service. Now changing demographics and increased costs requires
us to rethink that policy and restructure our health care industry
to eliminate redundancy and create efficiencies to reduce costs.

I will tell you as one who goes up against the Federal antitrust
enforcement agencies that I have found them responsive to these
issues. Behind the numbers that Senator Metzenbaum quotes to
you today is the fact that the agencies are applying a rational pol-
icy to the need to integrate and create efficiencies. They are taking



into account the issues that you are concerned about and they are
looking very carefully at these transactions. As pointed out by Sen-
ator Metzenbaum, very few hospital mergers have been challenged.
Only those transactions that threatened consumer welfare have
been challenged.

The paradigm that we must address is as follows: when you in-
crease integration, through horizontal mergers, decrease consumer
choice. Each of us has fewer choices and there is less competition.
The trade off is that you get increased efficiencies. The issue that
confronts the enforcement individuals and all of us is how can you
be assured that those efficiencies will be transferred back to the
consumer and not kept as profits by the merged entity.

That is what essentially I believe reform is all about. It is going
to a health care market where we have large sophisticated pur-
chasers interacting with integrated, efficient sellers to keep prices
down and improve quality.

But in this system you have to have competition to ensure that
it is the American public that gets the lower costs the higher qual-
ity and the better service. Competition ensures that the benefits of
efficiencies created by mergers are not kept by sellers, that is pro-
viders, in the form of higher profits.

That is the role of competition and the antitrust laws are the
watchdog of the game of competition.

On the issue of integrated networks as envisioned by health care
reform, if you look at what is going on across the country, it is hap-
pening and it is happening rapidly. Minnesota and California, for
example, are already there. In both those States, providers-hos-
pitals and physicians-have created efficient, integrated delivery
systems. Recent evidence suggests that competition among these
networks is bringing down health care costs.

You have a lot of efficient, very able, very successful hospital sys-
tems led by very dedicated individuals. Even in rural areas you are
seeing a lot of efficiency creating integration. But, we must have
competition, and correspondingly antitrust, to ensure that the cost
savings go back to consumers and are not retained by the sellers.

There is a perception problem. But the nature of laws are that
people always have a perception problem as to whether they are
violating the laws or not. Rural markets pose an interesting ques-
tion. On one hand-I see the yellow light is on-they are actually
less troublesome from an antitrust standpoint because in many in-
stances the providers who want to work together, are not compet-
ing in the first place. Thus, there is absolutely no antitrust risk for
them. If you have a rural hospital that wants a remote access to
an EKG or an MRI, it does not require approval. The fact is that
the antitrust agencies have never challenged such a joint venture,
nor are they going to challenge it, because there is no affect on
competition and no reduction in consumer choice.

If anything, there is an increase in consumer choice and there
are efficiencies. There was a discussion with Senator Metzenbaum
about MRI's. The reason why the antitrust agencies are not chal-
lenging MRI joint ventures is because most of them are being done
quite lawfully under the antitrust laws. Where you have a situa-
tion that there is an expensive piece of equipment and neither hos-
pital to the venture can afford it, then there will be the efficiencies



and there will be no reduction in competition since neither hospital
alone would have acquired the MRI in the first place. Under the
antitrust laws, there is nothing wrong with a joint venture like
that.

If I may, could I just touch on the perception issue?
Senator ROCKEFELLER. Sure.
Mr. PROGER. That is a difficult issue. I am sympathetic. I see on

FTC enforcement individual sitting in the audience who I know has
commented that the agency has spent more time speaking to the
health care industry than any other industry and yet there still
seems to be uncertainty.

Antitrust law protects competition. What constitutes competition
depends upon the facts and circumstances of each situation. Thus,
by necessity, the antitrust laws do not lend themselves to simple,
bright line tests. These are laws that impose an analytical dis-
cipline on how you determine whether a particular act or practice
will adversely impact competition and reduce consumer welfare.
They are not a set of laws that say 'you go from A to B to C. And
that is good.

Your predecessors who passed these antitrust statutes are to be
complimented on the flexibility they created.

The concern I have is if we go towards more precise safe harbor
rules, we are going to fence in a lot of lawful conduct, which today
are passing muster and are not being challenged.

If we draft safe harbor or other regulations, I think we are going
to be over-inclusive. On the other hand, I am sympathetic to the
concerns of hospitals in general and rural hospitals in particular.

I think the answer lies in continued education and guidelines
that while they are not safe harbors create a general analytical
framework, like the merger guidelines, on how these transactions
are going to be analyzed.

I will not indulge your patience further except to say one final
point. The modern era of antitrust enforcement in health care is
very recent and it is not surprising that there has been this period
of uncertainty.

I am very sympathetic to those providers who are in the market-
place that have had to live with it. But I do think that the courts
and the enforcement agencies are now establishing a pretty clear
track record that can provide guidance.

Thank you very much.
Senator ROCKEFELLER. Thank you, sir.
[The prepared statement of Mr. Proger appears in the appendix.]
Senator ROCKEFELLER. Mr. Egan, we welcome your testimony.

And also, you might introduce the economist who is with you.
Mr. EGAN. Yes, sir. At the subcommittee's request, I am accom-

panied by Dr. James Langenfeld, who is the Director for Antitrust
in the Bureau of Economists at the Federal Trade Commission.

Senator ROCKEFELLER. Welcome.



STATEMENT OF-JAMES C. EGAN, JR., DIRECTOR FOR LITIGA-
TION, BUREAU OF COMPETITION, FEDERAL TRADE COMMIS-
SION, WASHINGTON, DC, ACCOMPANIED BY DR. JAMES
LANGENFELD, ECONOMIST
Mr. EGAN. Like Mr. Proger, I will depart from my prepared 5

minutes since I find nothing to disagree with from what Senator
Metzenbaum said; and, in fact, would simply emphasize some of his
points. And, in fact, I find nothing to disagree on what Mr. Proger

as just said. Although we have disagreed on occasion over the
years in the context of specific cases.

I would emphasize that antitrust has an important role to play
in any competition-based health care system, such as one using
managed care. And, in fact, as Senator Metzenbaum pointed out,
antitrust has made it possible for managed care to develop in the
United States over the years.

He noted some of the cases in which the FTC has brought boy-
cott cases against hospitals and doctors which attempted to keep
managed care out of particular markets. He also mentioned the
AMA's ethical position on managed care, which the FTC overturned
in their case against the AMA that commenced in 1975.

The second point that I would emphasize is that, in fact, any free
enterprise system, any competition based system simply cannot
exist without antitrust. The whole concept of managed care is that
managed care plans negotiate with providers such as hospitals in
order to obtain lower costs, lower prices, and the best quality at
those prices.

Well, I think it is just common sense, confirmed by economic the-
ory and history that you cannot negotiate with a monopolist. You
accept a monopoly price, period.

And the same thing is true when you have a limited number of
suppliers in the market and those suppliers are inclined to price
on a joint basis rather than a competitive basis.

The third point that I would make is that antitrust is not an ob-
stacle and I would just affirm what has been said here already. We
have never attacked-the FTC has never attacked, to my knowl-
edge the Justice Department has never attacked, in fact, to my
knowledge there has been no antitrust case even by private parties
against any joint activity by hospitals, joint sharing activities, such
as the sharing of an MRI.

The sharing of a helicopter is the, perhaps, extreme example that
was mentioned earlier by Senator Baucus. I have heard that exam-
ple on a number of occasions, as I have about the MRI's.

Not only have we never investigated or attacked the sharing of
helicopters, I cannot imagine a situation in which we would do so.
The efficiencies from sharing helicopters just jump out at you.

Therefore, I think that the record is, as it is on merger enforce-
ment, that we simply are not an obstacle, have not been an obsta-
cle. And given modern analytical modes of antitrust, are not likely
to be an obstacle in the future.

I would like to just note-
Senator CHAFEE. Well, I just want to say something on this if I.

might.
Senator ROCKEFELLER. This will not subtract from your time, sir.
Mr. EGAN. Thank you.



Senator CHMEE. It all sounds so lovely, Mr. Egan. But just try
to get an answer out of your outfit. And I know. I have been in-
volved in one particular matter for 4 years, and we have yet to get
an answer yes or no from the FTC.

So when you just breeze through this and say, "We do not
present any obstacles, we are going to do everything we can for hel-
icopters, do not worry," it does not work that way when one is deal-
ing with a government agency, and especially with yours.

Mr. EGAN. Well, I am a litigator by background.
Senator ROCKEFELLER. He is in a good mood today. [Laughter.]
Mr. EGAN. I am a litigator by background. When someone puts

forward a general objection like that, I generally tend to ask for the
specifics. But I understand that the matter that you are talking
about may be a matter that is in litigation.

Senator CHAFEE. Oh, it is shrouded in secrecy so that no one can
tell me anything.

Mr. EGAN. But just let me say, I am not up here to say that the
FTC does not challenge mergers. I am not up here to say that the
FTC does not challenge anti-competitive practices. That is our busi-
ness.

We make people unhappy when we do that. But-
Senator CHAFEE. No, that is not the complaint. The complaint is,

you do not give an answer.
Mr. EGAN. Well, let me speak to that.
Senator CHAFEE. When you say so blithely "We do not interfere

in these matters and it is perfectly all right by us," that may be,
but just try to get an answer when you are dealing with these gov-
ernment departments.

Your agency holds the all time championship.
Mr. EGAN. Well, let me respond to that specifically. We have in

place at the FTC, and certainly we would be willing to consider any
modification which would make it more expeditious, but we have
in place a system whereby people can get advice about things like
sharing helicopters, for example.

The system really has three prongs to it. One, people all the time
call our health care office and ask for general advice about general
things that they would like to engage in. And if they want, they
can just place a telephone call to our health care office, which is
headed by Mark Horoschak, and ask a question of that sort.

Our second prong is a staff advisory opinion, which is relatively
speedy and the parties can write in and ask advice from the staff
of the Federal Trade Commission and the staff will render advice.

Again, on something like sharing a helicopter, sharing an MRI,
sharing laboratory services, sharing a laundry service, those types
of things are things that they can get advice on very, very quickly.

The third prong is to get a formal Federal Trade Commission ad-
visory opinion and that will take a little more time. But those opin-
ions are reserved for instances in which there is a very, very dif-
ficult question, a new antitrust issue that the FTC should pass on.

But for the most part, there is a procedure already in place to
get answers to these kinds of questions.

Senator ROCKEFELLER. Mr. Eagan, why don't you wind up your
presentation.



Mr. EGAN. Yes, I will wind up just by repeating what Mr. Proger
said. We have, as a matter of fact, attempted. This perception prob-
lem is very hard to get a hold of. I am not sure why it continues.
We are concerned about it. We do go out and we do give more
speeches in the health care area than any other area and we try
to put the word out that people can share helicopters, people can
share MRI's under normal circumstances if they do not abuse that
procedure, where they are efficiency enhancing.

So far, I cannot say why that has not worked and certainly we
would be open to proposals to make our process more efficient at
getting the word out.

Thank you.
Senator ROCKEFELLER. Thank you very much, sir.
[The prepared statement of Mr. Egan appears in the appendix.]
Senator ROCKEFELLER. And now, Ms. Cooper.

STATEMENT OF ELLEN S. COOPER, ASSISTANT ATTORNEY
GENERAL, AND CHIEF, ANTITRUST DIVISION, STATE OF
MARYLAND, AND CHAIR, HEALTH CARE WORKING GROUP,
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, BALTI-
MORE, MD
Ms. COOPER. Mr. Chairman, speaking for myself as a State anti-

trust enforcer I believe strongly in competition. I am not going to
go through some of the details about why I am in general agree-
ment with the remarks that have preceded mine. But I do have a
slightly different perspective because I am a State antitrust en-
forcer rather than a Federal antitrust enforcer.

I believe that antitrust laws can have a positive and necessary
impact in the context of managed competition. And State antitrust
e norcers have already prosecuted practices that could interfere
with this type of health care reform.

For example, 34 States, including Maryland, sued a pharma-
ceutical company for requiring that patients using its medication
receive blood monitoring services from one designated source. In
1992, in a $20 million settlement, applicable to all 50 States, this
anti-competitive practice was enjoined. This practice, if unchecked,
would have prevented all provider groups in a-managed competi-
tion setting from even offering lower cost blood monitoring services
to buyer groups.

State Attorneys General have been willing to permit collabo-
rative ventures necessary to enhance medical services, providing
that checks and balances are established. For example, the Attor-
ney General of Minnesota recently entered into a consent agree-
ment that provisionally permitted a hospital merger to proceed in
the St. Paul, Minneapolis area. That settlement provided that the
Commissioner of Health could require dissolution if the merger did
not result, in fact, in lower health care costs or greater access to
quality care than a competitive market could provide.

I cannot claim that the antitrust laws will permit every collabo-
ration or merger or that it should. And for this reason health care
providers argue that they need an exemption.

But I believe that it is State government, and not the private sec-
tor, that should determine whether and when the antitrust laws
ought to stand aside to permit that type of collaboration. After all,



it is State governments that are responsible for the welfare of their
citizens and it is State officials who are accountable to these same
citizens.

Current antitrust laws provide the States with a long established
mechanism for superseding the antitrust laws when State officials
deem it necessary and that mechanism is called the State action
immunity doctrine. Under this doctrine Federal laws allow States
to exempt particular conduct from antitrust scrutiny by substitut-
ing regulation for competition.

Recent legislative initiatives in the States have demonstrated
that the States are increasingly willing to undertake the hard work
of determining if their citizens' needs for health care alternatives
ought to supersede the role of competition in our economic system.

Now, in my view as an antitrust enforcer, I believe many of these
efforts have been overbroad. But I will discuss two of the better
models.

Maine's recent legislation permits a hospital to negotiate and
enter into cooperative agreements with other hospitals in the State
if the likely benefits resulting from the agreement outweigh any
disadvantages attributable to a reduction in competition that may
result from the agreements. The Maine Attorney General is respon-
sible for monitoring the effects on competition of such cooperative
agreements. Montana has recently enacted legislation that is quite
similar to Maine's.

Washington has also recently, I believe within the past week, en-
acted legislation that provides State action immunity for activities
in the health care industry taken in furtherance of its act. A list
of exceptions to the general rule of exemption includes certain per
se violations of State and Federal law, including, for example, price
fixing.

Acting with other agencies, the Washington Attorney General
must periodically analyze the market power of certified health
plans and determine whether a more competitive alternative is
practical. The benefits of collaboration must continue to outweigh
any disadvantages resulting from a reduction in competition.

In conclusion, as a State antitrust enforcer, I strongly believe
that the antitrust laws should have an important place in an evolv-
ing American health care system. But I also believe that the States
carry the primary responsibility for reconciling differences between
antitrust policy and the needs of our new health care system and
determining what those needs are.

The States have proven their capability to handle this problem
by enacting legislation and also through the sensitive and public
spirited way in which State Attorneys General have enforced the
antitrust laws as they apply to our present health care system.

Thank you.
[The prepared statement of Ms. Cooper appears in the appendix.]
Senator ROCKEFELLER. Thank you, Ms. Cooper. Ms. Cooper, let

me start with a couple questions for you. State action immunity is
one way for an organization to be protected from antitrust enforce-
ment. What is a current example of that State action immunity as
it relates to health care?

Ms. COOPER. Well, actually, my own State of Maryland provides
a very clear example. My State has an all payer system for hos-



pitals and the State itself sets all hospital rates. It is a pure regu-
lation model. And under that system, not only are all hospital
mergerss exempted from the State antitrust law, but also, I believe,
through the State action doctrine, so are all hospital mergers and
collaborations to purchase major medical equipment exempted from
the Federal antitrust laws.

That is because the State legislature has clearly articulated an
intent to regulate in this area and the States closely supervises the
activity of private actors in this field.

Senator ROCKEFELLER. Which is what I wanted you to say, be-
cause, as you know, one could really say that the Maryland hos-
pital system is a very good example of price fixing. So that if it is
done by the legislature you are protected by State action immunity.

What would happen, for example, if all the hospitals in major
metropolitan regions throughout this country set prices outside of
their State governments, in a sense sort of volunteering to create
their own all payers system? What would be the affect of that?

Ms. COOPER. That would be a clear violation of the antitrust
laws. There is no authority for them to do that under the law and
there is no supervision. In Maryland there is an independent State
agency that reviews prices that compares rising prices with infla-
tion and various other factors and that does the rate setting, taking
into account the interests of the citizens of the State.

And, of course, the rate setting is done by officials who are pub-
licly accountable.

Senator ROCKEFELLER. Well, in that Maryland appears to be suc-
cessful, would other regions wishing to do the same thing in order
to avoid antitrust have to go through their State government? Is
it just going through your State government and saying, we have
something called State supervision? Is that a way not to worry
about antitrust legislation?

Ms. COOPER. Well, State action would exempt activity of individ-
uals if they could convince their State government that what they
were attempting to do would be beneficial for citizens of the State.
But it also does require quite close supervision by the State, which,
of course, carries its own costs.

Senator ROCKEFELLER. Mr. Egan, when you've referred to shar-
ing MRI's, you said it would be okay for hospitals to discuss joint
ventures as long as they do not abuse it. What do you mean by
that?

Mr. EGAN. Well, I mean by that, Senator Rockefeller, the situa-
tions where we see MRI sharing, there is no real concern because,
number one, normally there is not a concern about competition to
begin with. There are other options in the community for people
who need MRI services.

Number two, there are efficiencies normally in two hospitals
sharing an MRI. Perhaps two hospitals cannot each support a sin-
gle MRI, but together they can support a single MRI. But suppose,
or example, that someone monopolized the MRI's in New York

City. Well, obviously, there is no need to do that. There is no effi-
ciency from that. And there would be monopoly concerns about
that.

But we do not see that situation. That is not the situation we
see. And that is why we would never attack one of these joint yen-



tures, because the situation we see is not anti-competitive and is
for the most part efficiency enhancing.

I am just saying that there could be scenarios under which some-
one set out to monopolize a given market and was not concerned
about efficiency.

Senator ROCKEFELLER. It is ironic when one is trying to define
competition, that if we go to phased-in community rating for the in-
surance industry, the effect will be to diminish competition since
there will be a number of insurance companies that will go out of
business.

But one could make the argument that the only way to get real
competition is to reduce the number of those competing in the in-
surance industry eliminating those Who are going for the niche
markets and they have to manage risk as opposed to avoiding risk,
which is what insurance companies now do.

So that by setting out guidelines you force competition by reduc-
ing competition through health insurance reform. Is that not cor-
rect?

Mr. EGAN. Well, the market does that all the time. The market
decides-

Senator ROCKEFELLER. The market does a terrible job of that.
Mr. EGAN. Well, in some industries it does a less good job than

in others. But-
Senator ROCKEFELLER. Well, I am talking about the insurance

industry. Is that not an example of where competition has been
antithetical to the interest of the consumer?

Mr. EGAN. Well, all I am suggesting is that antitrust is not
standing in the way of that. Antitrust, if there are, for example 30
providers in a given market, whether it is insurance or anything
else, and two of those providers or three of those providers or four
of those providers get together, presumably there is no lessening of
competition under the antitrust laws because there is a sufficient
amount of competition remaining.

So antitrust just does not enter into the picture on those situa-
tions.

Senator ROCKEFELLER. You may be right. It just occurred me as
something that was interesting.

And, frankly, I share that view, that for rural hospitals their ad-
ministrator, the Board of Trustees, it is very hard to get them to
come to Washington and sit down. They are intimidated by the
process.

So it is my understanding that you have tried to improve your
efforts to provide clarification to health care providers on antitrust
issues.

Later today we are gofg to hear from Steve Wetzell on behalf
of the Business Health Care Action Group. He will make a very
good point. He will say, "Business persons are not antitrust ex-
perts. We have learned that antitrust law does not produce the
kind of short, simple and unambiguous conclusions that business
people need to act decisively. Business people need clearer signals."

Today's hearing exemplifies the need for FTC and the Depart-
ment of Justice to do much more clarification. That is this whole
problem. In other words, it sounds good, as Senator Chafee said,



but it just does not work. It intimidates because of human nature,
because of distance, as Senator Baucus said, and that is a reality.

And Senator Metzenbaum said, come bring your people and we
will talk and reason together. But people need direction. Business
needs predictability. What are you doing to clarify? How far do
these steps go in clarifying antitrust with respect to health care?

Mr. EGAN. Well, I can only repeat that we do spend a fair per-
centage of our resources on outreach, going out and talking to
members of the health care community about what our policies are
on antitrust. I, frankly, do not understand why we have not been
more successful in getting the message out.

All I can say is that we are open to suggestions and that we will
do what we can. But I just know-

Senator ROCKEFELLER. But can I say that there is a law regard-
ing the earned income tax credit that people are meant to know
about it. And, in fact, there are about 2 to 3 million American fami-
lies who are eligible for earned income tax credit that simply do not
know about it.

The IRS can stand there and say, look, we have been trying and
we do not understand why it has not worked. But the fact that it
has not worked has had devastating effects on working families
trying to get out of poverty. The government says on the one hand
we want to help you get out of poverty and then the bureaucracy
says we are trying, but 3 million of you do not know about it.

Do you understand my point? I am not trying to be hostile.
Mr. EGAN. Yes, I certainly do. Can I just note for you, however,

that in 1989 the American Hospital Association put out a fairly
thick "Hospital Mergers: An Executive's Guide Through the Anti-
trust Thicket." On page 20 of that, for example, the American Hos-
pital Association says, "The general analytical framework for ana-
lyzing the antitrust ramifications of hospital mergers is well estab-
lished."

And then it goes through to give a summary of how you analyze
mergers. It tells the executives that.

Senator ROCKEFELLER. And I will expect the AMA to respond to
that, too.

Mr. EGAN. And let me quote another short passage earlier, at
page 9, "Under the FTC's advisory opinion procedure, the parties
can seek the advice of either the commission or its staff about the
proposed transaction. This often provides a relatively clear signal
as to whether the Commission would challenge it if the parties
move forward."

As I said earlier, we have less formal procedure where hospital
executives can call, or their lawyers can call, and ask advice and
we give advice on an informal basis over the phone. As I said, if
it concerns something easy, a question like helicopters, we will give
that advice over the phone, or we may suggest that they write a
letter and then we respond in writing or we may suggest that it
requires scmething- more formal from the Commission, which
means that it would be a more significant antitrust question.

Senator ROCKEFELLER. That is the end of my time. I will want
the AMA to respond to that.

Senator Durenberger?



Senator DURENBERGER. Mr. Chairman, I need to start off by say-
ing I know nothing about antitrust law and I know just a little
about, it is all anecdotal, as I illustrated in my opening statement,
what goes on in markets.

But if I understand what we are talking about here, we are deal-
ing with the role of consumer choice in the market. We are dealing
with a system in which consumers cannot make choices because
they do not have adequate information. Consumers are insulated
from many, factors by the indemnity system that they need to know
more about. So somebody has to come in there and help make sure
that prices are not going up and quality is not going down by merg-
ers and things like that.

Now in this new system, or even in the old system before I forget
on a point somebody was talking about in the rural areas, the doc-
tors make the decisions in this system, not the people. So just be-
cause doctors cut a deal with a hospital in a rural area does not
mean it is automatically not a problem.

Because a little group of doctors cuts a deal with one hospital,
the other hospitals that those doctors might cut deals with go blah,
blah, blah. I mean they ain't no more.

So I would just add that to whatever one of you said about rural
areas rarely is that a problem, rarely do we question it. I would
suggest you need to be questioning some of those and you need to
get at it quickly and you need to decide it appropriately.

I also would acknowledge, as I hope I said earlier, that in my
State it was not the FTC or it is not the Department of Justice
challenging mergers. It is the Attorney General and he is all over,
because there is so much going on and nobody really understands
it, as I am illustrating by my comments.

Now, we are looking to this new managed competition environ-
ment. The basic question between Republicans and Democrats is
going to be who is doing the managing. That gets to the difference
between a market, which needs to have some of this consumer
choice protected and enhanced, and the State immunity doctrine
where the State Legislature or somebody like that is making all
these decisions like they do in Maryland about what you ought to
pay and what you get for it and all the rest of that sort of thing.

I have a little piece that is appearing, hopefully one of these
days, in "Health Affairs" that says, the comparison between the re-
sults in Maryland and the results in Minnesota where the cost
comparisons are roughly the same does not tell you anything be-
cause we have not really followed up competition in Minnesota.

And if we ever had real competition in Minnesota where every-
body came to the Mayo Clinic from all over the country because it
is the cheapest and best place to get your health care, we would
leave Maryland behind-way behind.

Because Maryland's government run system is only going to get
so much productivity. And unless you facilitate a system in which
people actually get rewarded for being the best at what they do and
giving you the greatest value, it is not going to work.

So I am trying to ask each of you a little bit about what you
know about managed competition, what you know about health al-
liances and these oncom-ing purchasing groups which are designed
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to enhance consumer choice by presenting consumers with a choice
of accountable health plans.

These accountable health plans, as I understand it, are part in-
surance company-and hopefully they do not fall under McCarran-
Ferguson anymore-and in part provider networks. The purpose of
the accountable health plan and the competition between the ac-
countable health plans is to increase the amount of real consumer
choice.

So that consumers every year, instead of just taking the plan
their employer hands them, sending the bills to the insurance com-
pany, getting them paid, the consumer is actually sitting there and
comparing services on the basis of their past experience and the ex-
perience other people have been having and what the accountable
health plan tells them every year they have done to improve the
quality of service in their particular network.

They are actually sitting there getting smarter and smarter
every year about what is a good service. So they are making these
choices between the health plans.

There is another thing to add. We all agree that we are going to
have a basic benefit package which each of these plans will have
a set of services so that you can more readily compare each of these
plans. That is to facilitate consumer choice, too.

My question is, looking at it from the standpoint of ensuring that
we do not have interference with price, quality and those kinds of
things in this system, where should the antitrust sensitivity be? It
seems to me it ought to be at the accountable health plan level,
rather than at the doctor/hospital traditional level.

Maybe we will start with Mr. Proger and you can help me under-
stand it.

Mr. PROGER. I certainly agree. I think that the key concern we
have here is to ensure that we have one of two systems. We can
either have the market place make the choices and antitrust be the
referee or we can have government regulation.

We as a society have never considered letting sellers make that
decision. The reason is because we think that the best value for the
consumer occurs when someone other than the seller is making
that decision.

When you talk about these various collaborative arrangements,
the key is, again, how are you going to ensure that the efficiencies
get passed back to the consumers. That is what this is all about.

If you have a collaborative arrangement that puts all the provid-
ers of a given service in a marketplace together, then what you are
likely to have is higher prices and lower quality. That has been
proven time after time.

The goal of the antitrust laws are the same as the goal of health
care reform, it is to ensure that those efficiencies get passed back
to the consumer. How do they do so? By ensuring that there are
enough other providers left in the marketplace that they compete
with each other.

I would like to make one comment on the issue of the clarity. I
agree there is a perception problem. But, frankly, as an antitrust
lawyer and one who does this every day, I would like to believe it
is rocket science, but it is not. It is not that hard. It is not that
unclear.
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The rules have been set forth for many, many years. They are
well established in this country. All American businesses are sub-
ject to the antitrust laws and they live with them fairly well.

Ninety-nine percent of what goes on in health care every day has
no antitrust problems. I, too, am frustrated by the issue of the per-
ception that there is a lack of clarity. But it is clear. It is clear that
you can engage in collaboration, mergers or joint ventures if you
integrate, if there are still other competitors left in the marketplace
to ensure that your efficiencies get passed back to the consumer.

If you want to allow all sellers in the health care marketplace
to jointly negotiate, history teaches us that prices will increase and
quality will decline. But we as a country have a national policy
called the antitrust laws that competition ensures the best for con-
sumers. For competitioD is democratic. Each of us votes every day
when we choose which providers we utilize. Absent competition or
rate regulation there is no way to ensure that the efficiencies get
passed back to the consumer.

Senator ROCKEFELLER. But that is exactly what is probably going
to happen in these alliances. I mean, everybody is going to be in
there together.

Mr. PROGER. Well, the "issue then will be that you are going to
need to have multiple AHP's so that they compete.

Mr. Chairman, Mr. Egan made a very important point, if what
we end up with in any given market is just one accountable health
plan and correspondingly one group of providers, they have no in-
centive to be efficient. Competition creates that incentive and it
does so more effectively than regulation.

On this point, I want to provide the committee with a little bit
of factual information. I am a native Marylander. My father
worked for the Federal Government and I grew up here. So I am
quite proud of this State. But I have done a lot of work in Henne-
pin County in Minnesota.

The Federal Health Care Financing Administration, that is
HCFA, pay's HMO's an average adjusted per capita amount. HCFA
data show that Minnesota's competition model to control health
care costs outperformed Maryland's regulated model. Between 1990
and 1993 under Maryland's regulated regime costs went up 30.2
percent in Baltimore County and 26.3 percent in Baltimore City for
an average rate of $510 in the county and $424 in the city.

In Hennepin County, Minnesota the increase during the same
eriod of time was less than half, 12.8 percent and HCFA pays
353 per adjusted per person.
Senator DURENBERGER. That is in Minnesota for those that are

not familiar with it.
Mr. PROGER. Yes. For average adjusted per capita amount. So

competition in Minnesota did a better job of controlling costs than
regulation did in Maryland. The job of the antitrust laws is to pro-
tect that competition.

Senator ROCKEFELLER. Senator Chafee?
Senator CHAFEE. Thank you, Mr. Chairman.
I would like to pose a question to you, Mr. Proger, and you, Mr.

Egan. I am quoting from the testimony of Mr. Pawlowski who is
going to follow you on the next panel. Let me read you this.
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Mr. Pawlowski describes that he is from the Bluefield Regional
Medical Center in West Virginia. It is a nonprofit community-
owned facility and provides a continuum of care.

"Like many communities throughout the country, the Bluefield
area has more than one hospital. We have three facilities-two not-
for-profit and one for-profit institution."

Then Mr. Pawlowski describes how he was on a study commis-
sion appointed by the government to review the joining together of
medical facilities throughout the State.

"In light of my strong views on collaboration, the Bluefield Re-
gional Medical Center and community leaders; which include sev-
eral physicians, began preliminary discussions with another non-
profit community hospital in the area. Unfortunately, these discus-
sions came to a screeching halt when the for-profit hospital in the
area threatened to take legal action if the two hospitals continued
what they said 'violated the antitrust laws.'

"In addition, my attorney has advised me that further discus-
sions with other health care providers could put both me and my
hospital at legal risk. Based upon that, my administrative staff and
board members contend that at this time the risks appear to out-
weigh the advantages."

Now, Mr. Proger, what is the matter, did Mr. Pawlowski just
have the wrong lawyer or he should call Mr. Egan?

Mr. PROGER. Well, I am not going to be as bold to say he had
the wrong lawyer. I would point out two things. One, I think there
are instances such as you described, Senator, and I think they hap-
pen every day. I think there are a greater number of instances
where those transactions are going forward. I brought some articles
with me to give to the staff from Modern Health Care and Business
Week that talk about that.

Two, unless we are prepared to have a system that has either no
antitrust as the referee of the game of competition or no regulation
you are not going to avoid that cost. A regulated system also has
costs. Often greater than the costs associated with antitrust. With
a certificate of need or other regulation, there must be due process.
That for-profit hospital could have engaged in the same threats and
caused the same costs by their threats.

They may have blocked the transaction through an administra-
tive proceeding in the certificate of need process.

Senator CHAFEE. By the way, I will just give you another fact
Mr. Pawlowski had in his testimony. He says, "all three institu-
tions have spent millions of dollars securing expensive, duplicate
capital equipment. Two major hospitals in the area are actively re-
cruiting OB/GYN physicians while each having 50 percent occu-
pancy in this area."

So it seems to me he had a pretty strong case for collaboration,
but the antitrust bugaboo scared them off.

Mr. PROGER. That they spent a lot of money securing expensive
duplicative equipment is not th 9 fault of the antitrust laws. The
antitrust laws do not force them to do that. There are many rea-
sons why facilities may choose to purchase equipment on an indi-
vidual basis that have nothing to do with being concerned about
being thwarted by the antitrust laws.

Senator CHiWEE. What do you say, Mr. Egan?



Mr. EGAN. Well, I do not know the-
Senator CHAFEE. Obviously, you do not know the complete de-

tails and I recognize that.
Mr. EGAN. Yes.
Senator CHAFEE. Nor do I. I just read from Mr. Pawlowski's testi-

mony that he is going to come forward and present. But the point
I am making is, or the point we have been trying to make, is that
it is all well and good to say, do not worry about this stuff, just
call Mr. Egan and he will talk to you.

These are people out in the re'l word who are being scared by
the threat of antitrust actions and over it all looms triple damages.

Mr. EGAN. Well, I do not know of a single instance-perhaps I
am wrong on this-I do not know of a single instance in which a
hospital or any firm has been sued for treble damages on the basis
of a merger. So I do not give too much credibility to that concern
to tell you the truth.

Senator CHAFEE. Well, there is enough-Mr. Pawlowski says, "it
put both me"-him, personally, I assume, "it put both me and my
hospital at legal risk."

Mr. EGAN. Well, does it say whether he did inquire of the FTC
or the Justice Department what-

Senator CHAFEE. It does not say that. It says, "Based upon that
my administrative . . ."-his attorney so advised him, "my adminis-
trative staff and board members contend that this time the risk ap-
peared to outweigh the advantages."

Mr. EGAN. Well, I cannot give a very good answer, I am afraid,
simply because I do not know the details. I cannot say for sure that
it does not pose competitive problems, first of all. There are not
enough details from what you have said.

But assuming that it does not, it seems to me that if his lawyers
believed it did not, but just were giving way to the threats of this
third hospital, I would question whether that was a wise decision
and question why they did not at least-if he had a lawyer, which
apparently he did-why he did not pose the question to the FTC
or the Justice Department.

Senator ROCKEFELLER. Senator Baucus?
Senator BAUCUS. Thank you, Mr. Chairman.
Mr. Egan, you said you really do not understand why there is a

perception problem. Think a little bit more about that. Why? Why
do you think there is a perception problem? What is your honest,
gut assessment?

Mr. EGAN. Well, if you want my honest gut assessment, I think
that-

Senator BAUCUS. That is what I am asking for.
Mr. EGAN. I think that the antitrust laws are being used some-

what as an excuse by some hospitals.
Senator BAUCUS. I am talking about the rural hospitals. I am

talking about-this is just based on my experience-smaller hos-
pitals where there are say two hospitals, only two hospitals, in a
city and I am thinking cities with a population of-one of the larg-
est cities in my State is about 90,000; another city with two hos-
pitals, oh, there is about 50,000 people in the area, whole service
area-now why are they so intimidated and so nervous?



Mr. EGAN. If you could give me a specific. Are we talking about
sharing an MRI?

Senator BAUCUS. We are talking about sharing either an MRI or
allocating services, like one is going to be the cardiovascular center,
another is going to be the OB/GYN center and so forth.

Mr. EGAN. That presents much more difficult questions, the allo-
cation of specialties, because there does not seem to be on its face,
there does not seem to be an efficiency reason why there has to be
an agreement to do that.

Senator BAUCUS. They are not worried about an agreement. They
just do not want to be sued.

Mr. EGAN. Well, I am saying, they will not be sued if they do not
reach an agreement on that issue. If they just decide on their own
that they will not-

Senator BAUCUS. An informal understanding. It just happens
that way.

Mr. EGAN. I mean, if it truly just happens that way, then there
is no antitrust problem. If there is an agreement, whether it is im-
plicit-whether it is in a smoke-filled room or not-there may be
a problem and we would have to look at it.

The question would be: Is there some efficiency to be gained by
an agreement not to compete in certain areas?

Senator BAUCUS. Let us say there is, there is a significant effi-
ciency.

Mr. EGAN. Well-
Senator BAUCUS. But they still worry about this Department of

Justice or the Federal Trade Commission inquiry.
Mr. EGAN. I can only say two things. I think the allocation of

services is a much more difficult area to analyze. I do not think the
efficiencies leap out at you there.

Senator BAUCUS. Well, assuming there are definite efficiencies.
Mr. EGAN. Well, why can they not do that on their own? Why do

they need an agreement to do that?
Senator BAUCUS. They feel the bills people are better served if

there is allocation. That is just their-
Mr. EGAN. But they can make that decision on their own.
Senator BAUCUS. You know, it is legitimate, it is open, anybody

who wants to attend can. But they just decide they are going
through the bills and the operations and that is what they think.

Mr. EGAN. Yes. But they can make that decision unilaterally and
they only run afoul of the antitrust laws if they get together and
agree not to compete.

Senator BAUCUS. If they know they agree, it is not made unilat-
erally.

Mr. EGAN. Well, that is what I am saying.
Senator BAUCUS. But there are efficiencies.
Mr. EGAN. Well, but that is where-the key to efficiency analysis

under the antitrust laws is it can only be achieved through this
joint activity of some sort. If it can be achieved without the joint
activity-

Senator BAUCUS. I think your answers are indicating why they
are so fearful. I think you have answered your own question.

Mr. EGAN. No, let me-



Senator BAUCUS. I am sorry, sir, but I will be honest with you.
I am getting the sense from your answers that you are-and you
probably'should be-a pretty tough enforcer. And you are asking
an awful lot of questions as a tough enforcer should.

And because these resolutions are determined so much on the
facts and circumstances of the case, because they are very complex,
I think the same of the new application of the State action doc-
trine.

For example, Dr. Cooper stated that State action is okay so long
as the State closely monitors to be sure there is no antitrust viola-
tion. I understand that and that makes good sense.

You referred to the State of Montana passing a statute. Yes, that
is true, just about a week ago. And it will not go into effect, prob-
ably full effect, for a couple of years. You know, my sense is that
if States keep going down this road that that, too, is going to be
a very evolving area and States are not going to know-health care
providers are not going to know how far State action really goes.

I just firmly believe, frankly, listening to your answers, that
some kind of statutory provision is necessary to help deal with this
perception problem.

I am assuming that nobody here is trying to gouge people. I am
sure there are gougers. I am sure there are price fixers. I am sure
there are people who are trying to use this analysis of the road we
are going down as an excuse. That probably happens.

But I am also saying there is a very legitimate problem in small-
er communities that I think has to be addressed.

For example, let's talk to these DOJ letters. As I understand the
Department of Justice letter states that, "we do not intend to sue
you at this time." Well, gee, that could give someone a .)t of com-
fort. I do not know. It is your letter. What do your letters say when
you send a letter out? Do they have similar language or does this
say, this is absolutely right and we are not going to ever sue you
if you continue to do this?

Mr. EGAN. Well, we have a similar caveat in the letter. But the
fact of the matter is, I do not know of a single instance in the case
of the Federal Trade Commission or the case of the Justice Depart-
ment in which we have given formal advice and then sued some-
body. It is a-

Senator BAUCUS. I understand that. I appreciate that. But still,
I see those words. These are people who really mean well. They are
not sophisticated antitrust lawyers. Frankly, I do not know if the
State of Montana has anybody that specializes in antitrust law.
There probably is not anybody.

But they see a language like that and they say, oh, my gosh, you
know, what does this mean. You know, I cannot do this. It is just
very, very intimidating. And I think that is part of the perception
problem.

Mr. EGAN. Could I quote again? I have two points if I could re-
spond. Two points. A quote again from the AMA's own document
where they say that the FTC's advisory opinion provides, "a rel-
atively clear signal." AHA, I am sorry.

The other thing, the other point
Senator BAUCUS. That is on mergers.
Mr. EGAN. Yes, sir.



Senator BAUCVS. I asked an allocation _question. I am not talking
about mergers. We are not a big State. We are not really talking
about hospital mergers. That is not the issue. We are talking about
allocation issues.

Mr. EGAN. Yes. I think the logic of it applies to all types of col-
laborations.

And I think the second point I would like to make is, when you
talk about mergers and collaborations that the proof is in the pud-
ding. I understand that the AHA recently conducted a survey and
discovered that there are over 300 hospital collaborations in the
United States right now.

There was a story in Modem Health Care, a health care publica-
tion, on October 12, 1992, and the title of the story was "Mergers
Thrive Despite Wailing About Adversity." And there is a picture of
a little boy crying wolf on the cover and underneath it says "merg-
ers and collaborations." And the thrust of the story is that there
are all sorts of collaborations going on in the health care industry
and that antitrust has not stood as an obstacle to any of those.

Senator BAUCUS. I am just going to tell you, you are not giving
very much comfort.

Mr. EGAN. I am trying the best I can.
Senator BAUCUS..You are not.
Senator ROCKEFELLER. Mr. Egan, I want to ask just one final

question. It follows what Senator Baucus was asking about. -
There is growing support in my own State for more systematic

coordination of health care services. We have a couple of big cities
and everything else is rural. Declining hospital occupancy rates
have resulted in under-used capacity and communities need to
prioritize their health care needs intelligently.

One example might be making sure prenatal care and obstetrical
care is available in that community, but perhaps maybe not heart
surgery. Now some of the planning and the coordination of services
will inevitably involve health care providers and community lead-
ers sitting together in the same room to discuss basic issues like
these.

Later today the American Hospital Association will testify about
an incident in Wichita, Kansas in which the local Chamber of Com-
merce, concerned about the unnecessary duplication of services in
the area, wanted area hospitals "to meet and collectively allocate
services, equipment and facilities among themselves."

The Chamber "inquired as to whether the involvement of organi-
zations with wide community support could reduce antitrust risk"
just by the nature of there being wide support.

According to AHA's testimony, the FTC responded negatively to
their inquiry. Could you comment on that case? And since Wichita
is not the same as Bluefield, West Virginia which was discussed
earlier, does urban or rural location make a difference in FTC's de-
termination on what is appropriate and what is not?

Mr. EGAN. Well, let me start with the last point. It makes a dif-
ference in the sense that it provides a different context for the ac-
tivity, the collaboration, that is being proposed. In rural areas quite
frequently the population may not be sufficient, for example, to
support more than one MRI in a given community.



If that is the case, then a joint activity among hospitals in that
community, even though it is the only MRI in that facility, it may
actually be pro-competitive in the sense there would be no MRI but
for that collaboration.

So the rural nature of the area does impact on the analysis in
that sense and in other ways. The question of allocation of services,
I think, also needs a context. When competitors get together and
allocate services, that in effect really is no different than outright
price fixing.

If one competitor says, I will make all the small cars, you make
all the big cars and you make all the trucks, well then you are real-
ly dealing with three monopolists.

So the concern about allocation of services from an antitrust per-
spective is similar to the concern we would have about merger to
a monopoly, and about price fixing. It is different than what we
normally see when we are talking about sharing MRI's, when we
are talking about sharing helicopters and things like that.

Now, if, in fact, there is only room in the community for one
heart program, hospitals can get together and legally put together
a single heart program for the community.

Senator ROCKEFELLER. Why can they do that legally?
Mr. EGAN. Because there is only room for one in the community

and there is not going to be-
Senator ROCKEFELLER. And who determines that?
Mr. EGAN. Well, I mean, we look at that question as to whether

or not it is a pro-competitive joint venture in the sense that it is
bringing something to the community, bringing something to the
marketplace that otherwise would not be brought to'the market-
place.

But if you have-
Senator ROCKEFELLER. Let me just interrupt again and you can

have all the time you need.
Mr. EGAN. Yes, sir.
Senator ROCKEFELLER. We are talking about one out of every $7

spent in the United States of America on anything is spent on
health care now, more to be spent soon. That implies a level of so-
phistication concerning data, which you may very well have withMr. Langenfeld.

But, witness the White House task force, with over 500 people
coming together--experts in all areas of health care-for months,
to produce a plan and then discovering along the way that they do
not even have basic data on things like what happens if you com-
munity rate all at once?

In other words, this is the most massively complex subject and
this health care reform legislation will be the most massively com-
plex legislation in the history of this institution. It is vast. It is
enormous. It is intricate.

But my point is, do you not admit that in a sense that as we go
into this new era, health care having become a subject for the pub-
lic radar screen in the last several years, for public policy in the
last 2 years, that you must have a staff of people who understand
health care. Do you have such a staff?

Mr. EGAN. Yes, I think we do.
Senator ROCKEFELLER. What is your situation there?



Mr. EGAN. We have an entire Division, Litigation Division, which
reports to me, which is our "Health Care Division."

Senator ROCKEFELLER. How big is that Division?
Mr. EGAN. I believe it is approximately 25 people or approxi-

mately 20 lawyers.
Senator ROCKEFELLER. Would you do me a favor and send me in-

formation about your staff including their backgrounds.
Mr. EGAN. Certainly. I certainly will.
Senator ROCKEFELLER. Do you see the point . am trying to make

though? On the one hand we are discussing antitrust issues like
those back in the days of oil, right and wrong. It is fairly easy to
figure out.

My point is that in health care there is incredible nuance, which
can vary from county to county, and the difficulty will grow as we
continue plowing into unknown territory.

And this is a real national emergency. We are not doing this just
to reform health care. This is the only way we can save the econ-
omy. There can be no budget deficit reduction without health care
reform and cost containment. The drive for cost containment is sa-
cred. It is on the tablet from Moses. It has really got to happen.

And people are rapidly going to be making very, very complicated
decisions, or deciding not to make decisions, based upon their per-
ception. You understand what I am saying. I am repeating myself
and I think Mr. Egan wants to say something.

Mr. EGAN. Yes. Can I just conclude by making one point? First
of all, I am not here to say that managed care is good or managed
cared is bad. Our role at the FTC is to simply assure that whatever
direction the government decides to go with health care, that pre-
sumably it is going to have some aspects of competition to it. And
that antitrust is important if that is going to work.

If it is decided, for example, to allow certain firms to allocate
services in particular markets, I think the conclusion which has to
be drawn from that, which I think was already suggested by Mr.
Proger, is that you do not allow the providers then to decide what
the prices are going to be.

I think antitrust has worked and does not stand in the way and
it can assure that you have a system in place, which does not man-
date that the government set the prices. So the option is not be-
tween having antitrust enforcement or simply letting the hospitals
decide what the prices are, for example.

The option, it soems to me, is having an effective antitrust mech-
anism or going to some form of regulation.

Senator ROCKEFELLER. Let me expand one further thing.
Let's suppose that the President decides that cost containment

has to start immediately. We are going to spend $1 trillion next
year and $2 trillion 6 years after that. So it has to start imme-
diately.

So you can do it on a regulatory basis, all payer style, or you can
do it by saying to physicians as a group, to hospitals as a group,
to pharmaceutical companies as a group that you can do it volun-
tarily.

W en Candidate Clinton gave his speech in Rahway, New Jersey
at Merck, in which he said that if prescription drug companies
raise the prices of their prescription drugs by more than the rate



of inflation, they would lose their section 936 tax credits in Puerto
Rico worth billions of dollars.

A month later, still well before the election, the pharmaceutical
association, the PMA, came into my office en masse and said, we
are willing to do this ourselves on a voluntary basis. Not only that,
we will not only include the American companies that the can-
didate was talking about, but also the subsidiaries of
internationals, et cetera, if you do not put it into the law.

Now physicians are business people in one sense but are not in
most senses. They are practicing medicine. And the AMA is less
than 50 percent of physicians. There are all kinds of physician as-
sociations, all kinds of subspecialties and subsubspecialties and I
mean they do not talk to each other.

In medical schools they do not tqlk to each other. This is a very
elite, discreet, boxed in group. And the same with hospitals to a
lesser degree. The same with pharmaceutical companies to a lesser
degree.

Now if the President comes forward with a directive to restrain
costs on a voluntary basis, and there is a real possibility, how are
they even going to be able to discuss how they would go about it?
How are they even going to proceed to discuss how they might effi-
ciently reduce their cost?

Because if we give them the clearance to do this voluntarily,
there will be standby regulatory authority in case they fail to so
do. So the pressure on them to do effective cost containment is
going to be vast and, in fact, there will be very little time for it.

Now how are they going to do this without colluding? How could
they possible do it?

Mr. EGAN. Well, I guess my question would be, why do they need
to collude? I do not want to step on the toes of the Justice Depart-
ment because I believe the question of the pharmaceutical firms,
there is a request for an advisory opinion from the Justice Depart-
ment, a business review letter from the Justice Department pend-
ing. I do not want to step on their toes.

But if the President proposes to any group that they hold price
increases to a certain level, why do firms have to do anything other
than say, yes, that is what I will do? Why do they have to get to-
gether?

Senator ROCKEFELLER. Because, it is going to be the aggregate
amount that is examined. It is not going to be, you know, Dr. Ste-
phen Jones in Wichita, Kansas. It is going to be every physician
across the country. And, in fact, it may be total health care costs,
and, therefore, insurance companies may be included. It will poten-
tially be an aggregate amount that the total health care providing
community will have to achieve as a certain result. It may be stat-
ed. It may be unstated as to what that result should be.

So an individual hospital could not possibly say I am going to do
this and not know what others are going to do.

Mr. EGAN. I guess, Senator, I am sorry, I do not understand why.
If the President said hold your price increases to the level of infla-
tion, for example, if a given hospital said, yes, I will do that, and
its competitors said I will not do that, then what would happen?
Presumably is, that hospital would gain business and the other
ones would lose business.



Senator ROCKEFELLER. Well, but see that is taking everything as
the status quo. That is taking into case the distribution of all the
MRI's. It is going to be very clear that some hospitals should do
certain sets of procedures and others should do other sets. It would
have to be a division of labor. There cannot be cost containment.

We are talking about dramatic cost containment, radical cost
containment. This is something I am not going to talk about at
length here but it is something I want you to think about. It is a
massive process which they will have to attend to almost imme-
diately.

I do not know how physicians as a group, much less subspecial-
ties and specialties within the group called hysicians go about
doing this without getting together to discuss it. I mean, I would
actually feel fairly nervous if they did not get together to discuss
it.

Could they intelligently take Charleston, West Virginia and allo-
cate resources so that they could get the maximum bang for the
buck and still provide resources for cardiology and prenatal care for
all citizens? The citizens might have to change where they have
gone, to the hospitals that they go to or even the doctors that they
go to.

It just may have to work out that way in order to really achieve
the necessary cost containment, otherwise we will never reduce the
budget deficit. I mean this is a very new really, really hard situa-
tion unprecedented in the history of the country.

Mr. EGAN. Again, my only concern would be are we left with a
situation that a single hospital, for example, is the monopolist on
a given service.- And if there is government regulation of prices,
then the decision on what prices to charge is left with the monopo-
list.

Senator ROCKEFELLER. Did you want to say something?
Mr. PROGER. Well, it is a very hard subject and it is a fascinating

one.
Senator ROCKEFELLER. Dr. Cooper, you want to, too.
Mr. PROGER. Briefly two points. One is, I am very sympathetic

to the perception issue. I think that hospitals and physician groups
by and large are comprised of well-intentioned individuals trying to
do the right thing.

I think in fairness to the people sitting to my left, who I spend
my life opposing instead of agreeing with, I think they really are
trying to get the word out and I really do think their enforcement
policies have been very rational. -

Senator ROCKEFELLER. Mr. Proger, I am talking about a whole
new world.

Mr. PROGER. But, we have tried health planning. We had a stat-
ute, 93-641, a planning act. It did not work. I think managed com-
petition will work because it already is working in Minnesota, Cali-
fornia and many other markets.

The antitrust laws are going to be a barrier. They have not been
a barrier to managed care and will not be in the future. Moreover,
there is the doctrine of implied repeal and there can be express ex-
emptions. In sum, I just do not think that antitrust is going to
stand in the way.



Finally, I note that I have been there when the reason why a
hospital merger or joint venture did not get done had nothing to
do with the antitrust laws. There is a complex set of reasons that
have nothing to do with the antitrust laws why ventures do not
happen. In the final analysis, the issue is who makes the decisions.
Should it be competition or a governmental agency.

I am always concerned about the capability of the government to
make those decisions.

Senator ROCKEFELLER. Dr. Coo er?
Mg. COOPER. First of all, I feel in all candor I have to tell you,

I am not Dr. Cooper but Ms. Cooper.
Senator ROCKEFELLER. That is what your name plate says. I

started out by calling you Ms. Cooper, but then I looked right at
it and said Dr. Cooper, so I was not going to short change you.
[Laughter.]

Ms. COOPER. If only all problems were that easy to solve. I have
to say that I do agree with Mr. Egan that there has to be some
kind of control, whether it is market control through competition
and antitrust laws or whether it is regulatory control.

I am somewhat mistrustful of saying we will let the industry de-
cide. We will let the industry allocate among itself so that we have
essentially a series of monopolists.

Senator ROCKEFELLER. You may be mistrustful of that, but this
may be the policy of the President of the United States and ratified
by the U.S. Congress. And, in fact, it would not even be said. It
would not be said that you, cardiologist, will hold your increases
down to 7 percent and you, radiologist, because you make a bit
more money, you will hold yours down to something else.

I think it is probably going to be we as a country will not spend
more than X amount of dollars next year on health care and you,
the provider community, has to come up and meet that figure. If
you do not do it within a year and a half or whatever, then we are
going to come and regulate it, do it that way.

Now how can they go at this?
Ms. COOPER. Well, if potentially we have something in the nature

of accountable health plans, then perhaps what we are going to end
up with is groups of different types of providers getting together
and figuring out how they can put together a package that would
meet that goal.

Senator ROCKEFELLER. But this is before that comes into effect.
YoL see, the point is, the cost containment will have to take place
before the accountable health plans, before the health alliances and
before all of that infrastructure architecture gets put into place. It
is what we have to do on an interim basis so that we do not spend
$700 billion more money while the architecture is being put into
place.

Now I grant you when we get the architecture that will solve a
lot of those problems. It is the interim point that I am worried
about. I do not want to press the point. All I am saying is, I guess
I really want all of you to think about that, and particularly, Mr.
Egan.

I mean it really is unchartered territory into which we are walk-
ing. And we must be able to contain the cost of health care, with
100,000 people losing their health insurance every month, bank-



ruptcies by the thousands, it has got to be done and it has got to
be done in fairly draconian, brutal and rapid fashion.

I just want you to open your minds to the possibilities of con-
sequences of some of the things that might have to take place in
the national interest for that to happen.

Any last word?
[No audible response.]
Senator ROCKEFELLER. I really appreciate you all coming. It is an

incredibly important subject. It is important to me. I am not a law-
yer. I need to learn these things. I need to know these things. I
need to be sensitive to the issues that you raise as well as the is-
sues that are raised to me by providers. That is why we have held
this hearing.

So I really thank you very much.
Mr. EGAN. Thank you.
Ms. COOPER. Thank you, Mr. Chairman.
Senator ROCKEFELLER. Our final panel, and I issue a blanket

apology to all of them, Jerald R. Schenken, M.D., member of the
board of trustees of the American Medical Association, Omaha, NE;
Erling Hansen, general counsel, Group Health Association of Amer-
ica, Washington, DC; Beverly, Malone, Ph.D., dean and professor of
the School of Nursing, North Carolina A&T University in Greens-
boro on behalf of the American Nurses Association; Eugene
Pawlowski, president, Bluefield Regional Medical Center, Bluefield
Health Systems on behalf of the American Hospital Association;
and Steve Wetzell, executive director of Business Health Care Ac-
tion Group, Minnetonka, MN.

Dr. Schenken, since you-are first on the list, why don't we start
with you?

Dr. SCHENKEN. Thank you, Mr. Chairman. I just would make one
informal comment before I start. I was interested in Mr. Proger's
comment that all antitrust laws are clear to everyone. You know,
neurosurgery is very clear to me, too. But antitrust laws are not
clear to most of us, most of us physicians that are out there in the
world, and we do have a problem.

Senator ROCKEFELLER. Although he did quote, and then it be-
came unclear to me whether it was AMA or AHA.

Dr. SCHENKEN. AHA.
Senator ROCKEFELLER. All right. Well, then the AHA person, Dr.

Pawlowski, you will maybe respond to that, because he did quote
from that saying this is reasonably clear.

Please proceed, sir.

STATEMENT OF JERALD R. SCHENKEN, M.D., MEMBER, BOARD
OF TRUSTEES, AMERICAN MEDICAL ASSOCIATION, OMAHA, NE

Dr. SCHENKEN. Mr. Chairman, I am a pathologist in private
practice in Omaha, Nebraska. The AMA appreciates this oppor-
tunity to address the antitrust environment and its impact on the
evolving health care delivery system. In fact, we believe that anti-
trust law and enforcement activities must be modified in tandem
with the reform of our health care system.

Let me say at the outset the AMA does not seek an exemption
from the antitrust laws for physicians. The relief it seeks is limited
and is designed not to protect fee-for-service, but precisely to allow
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physicians to form integrated ventures and other competitive alter-
natives. Problems and solutions from yesterday should not blind us
from solutions for tomorrow.

Since the 1975 ruling in the Goldfarb case, physicians who have
attempted to negotiate collectively with third-party payers through
a professional organization or a joint marketing venture have been
at times subjected to criminal investigation and/or civil penalties.

While the courts have increasingly come to recognize the unique
role of health care providers by applying a more flexible legal
standard then either the FTC or the Justice, the enforcement arm
continues to prosecute.

For at least 10 years, government enforcement agencies and pri-
vate antitrust counsel have sent physicians a consistent message.
Collective actions by physicians, including legitimate peer review
and sorely needed disciplinary actions, carry a high level of anti-
trust risk.

Indeed, the mere threat of antitrust challenge has the most
chilling affect imaginable upon peer review and self-discipline.
Later in the Q&A I would be glad to provide whatever examples
you would need to explain how this has occurred.

Managed competition will increasingly require physicians to act
in a coordinated manner. In order to respond meaningfully, physi-
cians must be able to respond collectively. Although the clarifica-
tion we seek could be accomplished within the authority of the en-
forcement agencies, statutory action would be an important guar-
antee to facilitate physician negotiations with managed care plans
and other third party payers, as well as providing consistency to
FTC interpretations and actions.

And it is this consistency that is perhaps more important than
anything else we seek. In order to present their views to managed
care plans, collective physician input is needed to act as a balance
on issues of quality of care, program administration, and payment
for care provided.

For example, since referrals within the system are restricted,
what voice will primary care physicians have if they feel that the
quality of surgical consultants forced within the plan is not satis-
actory?

From both my point of view as a physician, and as a potential
patient in need of care, the antitrust laws should not prohibit phy-
sicians affiliated with managed care plans from collectively provid-
ing information to the plan on issues ranging from medical review
criteria, quality assurance coverage, medical policy and reimburse-
ment decisions.

The AMA recommends that managed care plans established phy-
sician committees to advise plan management on these crucial is-
sues. We support modifications of the Federal antitrust laws for
medical self-regulatory entities which are designed to promote
quality of care. These provisions were included in S. 3348 intro-

uced by Senator Hatch in the 102d Congress and H.R. 47 as intro-
duced by Representative Bill Archer in the 103d Congress.

The current antitrust statutes and enforcement activities se-
verely restrict appropriate professional self-regulation and dis-
cipline by the medical community. Most State and county medical
societies have committees designated to mediate and resolve pa-



tient grievances and to discipline members that engage in unethi-
cal conduct.

However, these committees have become virtually inactive or
underused because of the threat of antitrust challenge. The AMA
has filed a petition with the FTC seeking to remove limitations
that restrict the medical profession from pursuing efforts to police
itself.

Let me add, Mr. Chairman, civil risk is one thing. When it comes
to fear, treble damages and criminal charges are quite another.

In conclusion, health care antitrust relief is needed to permit
physicians to address the needs of today and properly respond to
the challenge that you have so appropriately and succinctly pre-
sented to us this morning and at many other times.

Appropriate solutions, such as those that we have recommended,
will contribute to the success of any model of health care system
reform that is ultimately adopted. My message is really this, be-
ware of unintended consequences. Give us back our chance to im-
prove health quality which we had before all of the antitrust con-
cerns arose.

Mr. Chairman, the AMA appreciates the opportunity to appear
before the subcommittee today. We look forward to working with
you. At this time I request that my written and/or oral statements,
as well as the AMA's letter to Chairman Steiger be submitted for
the record.

Thank you, Mr. Chairman.
Senator ROCKEFELLER. They all are.
[The prepared statement of Dr. Schenken appears in the appen-

dix.]
Senator ROCKEFELLER. Thank you, Dr. Schenken.
Mr. Hansen?

STATEMENT OF ERLING HANSEN, GENERAL COUNSEL, GROUP
HEALTH ASSOCIATION OF AMERICA, WASHINGTON, DC

Mr. HANSEN. Good afternoon, Mr. Chairman and Senator Duren-
berger. HMO's and similar managed care systems have been able
to develop and expand in part due to the capable enforcement of
the antitrust laws by the Department of Justice, the Federal Trade
Commission, State Attorneys General and the courts.

There are many examples, current and past, where any competi-
tive obstacles have been removed by reasoned interpretation and
enforcement of these laws. This will continue to be necessary under
any health care reform scenario.

The success of a managed competition plan, in particular, will
depend possibly in large part on a complementary antitrust policy.
Antitrust laws have not chilled innovative and creative initiatives
in managed care. In fact, just th6 opposite is true. There are di-
verse arrangements involving HMO's, PPO's, IPA's, physician/hos-
pital joint ventures, community health care alliances, to name a
few.

We agree with others on the need for a continuing clarification
and understanding of the enforcement agencies views and inten-
tions in some areas-joint ventures, mergers, exclusive dealing,
among them. We would oppose any change, however, to make it
harder to challenge and remedy concerted activities that improp-



erly obstruct managed care activities and restrain rather than pro-
mote competition.

GHAA believes that there is sufficient flexibility under current
antitrust laws to foster continued growth and innovation in man-
aged care arrangements in keeping with the health care reform ap-
proach envisioned and hopefully soon to be unveiled by the Admin-
istration.

When the reform program is announced, a managed competition
environment could be created in which antitrust enforcement be-
comes more difficult. Rural America, where managed care is not
now a significant factor may be a special challenge.

As in the past, antitrust officials will be challenged to recognize
new efficiencies and to fashion remedies to potential new anti-com-
petitive conduct. We believe that they will succeed without the
need to amend the basic antitrust laws, that in less than 20 years
have been brought to bear most constructively to the health care
arena.

In our written statement we suggest other non-antitrust laws
over which this subcommittee does have jurisdiction where legisla-
tive intervention could officially clarify the types of affiliations that
health plans may have with providers and that providers may have
with other providers regarding participation and managed care ini-
tiatives.

Thank you for this opportunity to testily.
Senator ROCKEFELLER. Thank you, Mr. Hansen.
[The prepared statement of Mr. Hansen appears in the appen-

dix.]
Senator ROCKEFELLER. I turned to Senator Durenberger and I

said, we are trying to figure out why you and the AMA have such
different views. I guess we can partly understand it. But I told
Senator Durenberger since he is a very smart lawyer I would as-
sign him that responsibility and then he could tell me.

Dr. Malone?

STATEMENT OF BEVERLY MALONE, PH.D., R.N., F.A.A.N., DEAN
AND PROFESSOR, SCHOOL OF NURSING, NORTH CAROLINA
A&T UNIVERSITY, GREENSBORO, NC, ON BEHALF OF THE
AMERICAN NURSES ASSOCIATION

Dr. MALONE. Thank you, sir. I am Beverly Malone, Dean of
Nursing at North Carolina A&T State University. I am a clinical
nurse specialist and a licensed clinical psychologist and have prac-
ticed individual, group and family therapy for over 19 years.

I appear today on behalf of the American Nurses Association and
we are very pleased that you are holding this hearing. We advocate
the coordination and collaboration of health care services and be-
lieve that multi-disciplinary provision of preventative and primary
care services is cost effective. Getting the care to the patient is our
major concern. -

Health care reform must not repeat the existing delivery financ-
ing and workforce problems. The focus on cost containment should
not be used as an argument to remove protections against anti-
trust. The President's Health Care Reform Task Force has focused
on managed competition. Conceptually, we agree with its goal.



But the playing field must be level to promote competition.
Nurses can compete if the field is fair. Anti-competitive barriers,
for example, unnecessary practice act restrictions, over-regulation
of nonphysicians, unnecessary limitations on prescriptive authority
and hospital admitting privileges and lack of third party reim-
bursement must be removed to allow nurses to provide health care
services.

Advanced practice nurses emphasize health promotion and dis-
ease prevention. Their primary health care functions include health
assessment, physical examination, development of a plan of care,
instruction and counseling, use of laboratory data, diagnosis of rou-
tine illness, prescription of medications, coordination of services
and necessary referrals.

Three Federal health programs recognize advanced practice
nurses-OBRA 1989, mandated direct Medicaid reimbursement to
pediatric and family nurse practitioners and OBRA 1990 mandated
direct Medicare reimbursement to nurse practitioners and clinical
nurse specialists who serve in rural areas.

FEHBP since 1990, reimburses advanced practice nurses for cov-
ered services. There are still enormous changes tha must be made.
Restrictive policies based upon. specialty or geographic location
must be removed. Medicaid payment policies need to be improved
and be based on service delivered, not the type of provider.

Barriers imposed by regulation, legislation or custom include the
use of practice arrangements to limit the activity of advanced prac-
tice nurses. Inconsistencies in definitions of advanced practice and
scope of practice varies from State-to-State and does not reflect the
education and clinical expertise of advanced practice nurses.

Prescriptive authority and hospital admitting privileges have
been limited through the use of protocols and requirements for su-
pervision and physician intervention. The use of expensive medical
practice acts, which classify every health care action as a delegated
medical function, limit the scope of nursing practice.

Other barriers are the limitation on the availability and acces-
sibility of liability coverage and use of insurance surcharges to in-
crease malpractice premium coverage and impede physician-nurse
collaboration. Nurses report anti-competitive behavior in many
States. Provider actions restrict nurse participation in professional
groups, liability programs and marketplace.

In Tennessee, nurse midwives won a legal challenge to reverse
restrictions on hospital admitting privileges. In Alabama an insur-
ance coverage sponsored by the State Medical Association prohibits
physicians from acting as off-site preceptors to advanced practice
nurses.

Therefore, midwives cannot deliver babies without a physician
being present and nurse practitioners cannot practice in rural
areas. These actions discourage integrated, coordinated, collabo-
rative, care delivery and foster costly and unnecessary duplication
and gatekeeper functions. ANA recommends expanding helth care
provider choice to include all qualified health care providers.

The following actions are recommended for your consideration:
(1) Medicaid and Medicare policies must be amended. ANA sup-
ports S.466 and H.R. 1683 as well as S. 833 to provide direct Med-
icaid and Medicare reimbursement to advanced practice nurses. (2)



Encourage proactive FTC enforcement. (3) Make all Federal health
insurance programs, including Medicaid and Medicare consistent in
coverage of services and choice of providers. (4) Strengthen imple-
mentation of Federal reimbursement policies, FEHB, Medicare, and
Medicaid. (5) Use anti-discrimination language prohibiting dis-
criminatory and restrictive payer practices. (6) Use financial incen-
tives to encourage States to pursue amendments to regulatory and
legislative language which would result in the most expansive prac-
tice parameters for qualified providers. (7) Remove exemption for
the insurance industry under the McCarran-Ferguson Act.

Thank you for this opportunity to express the American Nurses
Association's views on antitrust issues in the health care industry.

Senator ROCKEFELLER. Thank you, Dr. Malone.
[The prepared statement of Dr. Malone appears in the appendix.]
Senator ROCKEFELLER. Eugene Pawlowski-actually, your state-

ment has more or less been given.
Mr. PAWLOWSKI. It sure has.
Senator ROCKEFELLER. Could I get you to respond to some of the

points made by the FTC. For example, what would an expedited re-
view mean to you. In your testimony you said that the for-profit
hospital threatened to sue you because of your conversations with
another non-profit hospital in Bluefield.

First, what were you hoping to accomplish with the other hos-
pital? And were you planning a joint venture or a merger, and
what is it that the other hospital was fearful of?

Mr. PAWLOWSKI. Okay. I think to respond to your questions you
need to have a full background of why I am here today. Okay?

Senator ROCKEFELLER. You go right ahead. Withdraw what I
have said.

Mr. PAWLOWSKI. First of all, I will try to answer your questions
as I speak.

Senator ROCKEFELLER. All right.

STATEMENT OF EUGENE P. PAWLOWSKI, PRESIDENT, BLUE-
FIELD REGIONAL MEDICAL CENTER, BLUEFIELD HEALTH
SYSTEMS, INC., BLUEFIELD, WV, ON BEHALF OF THE AMER-
ICAN HOSPITAL ASSOCIATION
Mr. PAWLOWSKI. I appreciate, Chairman Rockefeller, the chance

to come up today to talk about health care reform and I represent
the providers who do care about the patient. I think we always
have to recognize that the patient comes first.

As you know, our State of West Virginia started 21/2 years ago
on health care reform. Our Governor, with your help, created a
Health Care Planning Commission. I was one of seven members
representing the health care industry.

We were concerned about three things. One, the quality of care.
Number two, access, and finally the cost of care. We had five major
task forces that we broke down into. The one I chaired focused on
the health care delivery system.

My co-chair, as you may know, was the State Seeretary of Health
who is also an attorney. She now has left the State government
and is a major partner in a law firm in Charleston. She, too, is con-
cerned about antitrust.



The fear of antitrust risk came across very clearly in our delib-
erations on what we call the "systems" approach to health care.
The first issue we talked about was competition. When you look at
it-the studies, the presentations-we had over 2,000 people par-
ticipate throughout the State, talking about a delivery system.

We can talk here for hours. But let me tell you, competition has
been proven through studies to increase cost. It causes duplication.
It causes inefficiencies. And sometimes it causes reduction of qual-
ity of care because we do not have enough volume.

The other thing competition caused was a cluster of too many
profitable services in metropolitan areas, while other parts of our
State have no services. Services that are nonprofitable are not pro-
vided because, again, the focus was on profitability and competi-
tion.

We had a lot of debate about how you formulate a community
care network. We engaged a consultant-Rosenberg & Associates-
to help the planning commission deliberate and give substance to
what a community care network would look like, how it would
function and whether cost savings would occur.

I would like to submit the report that the consultant gave to our
Commission.

Senator ROCKEFELLER. Of course.
[The report appears in the appendix.]
Mr. PAWLOWSKI. Mercer County, WV was one of the test sites.

We decided to use Princeton and Bluefield to show how a coopera-
tive network would work. Before he did the study, Dr. Rosenberg
asked two things.

First of all, he noted that the activity had to be under State di-
rection because he feared antitrust risk. Number two, he wanted
releases to protect him from antitrust risks personally. So the re-
port was done under State guidance; the State Health Department
worked through the Commission because of fear of antitrust.

The report documents, in Mercer County, a minimum of $1.5 mil-
lion operating savings and a potential maximum of $5 million oper-
ating savings per year, to be achieved by having two hospita!s work
together to reduce duplication and to cooperate in order to provide
better medical services.

I can spend hours talking about the report. Maybe in D.C. $1.5
to $5 million is a small amount. But as you said, change has to
start some place and we need to start at the grassroots level. For
us in Mercer County, $1.5 to $5 million annual savings is a lot of
money.

The report was presented at a group hearing in Mercer County.
The community leaders were excited. The Board of Directors was
excited. The medical community reacted. We then created a coali-
tion. The community said "great, let's talk about how we can work
together. Let's talk about how this can happen."

That is where we got into difficulty with another institution in
town, who basically told the other hospitals, "if you ever do meet
again, we will definitely take action, personally and organization-
ally."

That kind of threat creates a lot of difficulty for business leaders.
Today I would like to introduce our Board Chairman, Charlie Pe-
ters, who is a volunteer. Charlie Peters is in the audience here. He



gives us a lot of time. He is a full-time businessman. He is con-
cerned about quality of care.

I do not want Charlie Peters or any other Board member or any
business community person to be exposed to adverse publicity or to
legal action. We did get legal opinions. Please note that I am not
an attorney and will not be testifying today about legal matters.

Behind me is the Washington Counsel for the American Hospital
Association, Gaelynn DeMartino. I would like to refer any technical
questions about antitrust law to her, if you do not mind. Okay?

All the attorneys we consulted said, "yes, you probably could win.
Yes, you probably could win an antitrust attack. But the cost, the
effort, and the publicity is going to be very, very difficult. And the
question to the community is, are you ready?"

Now we did introduce an antitrust provision into legislation.
Tony Willis Miller, working on the Commission, felt that there had
to be some legislative relief at the State level to allow the leaders
at the local level to work together, to come up with what you said,
drastic changes. The mindset has to change.

Yes, we are providing good quality care. Yes, we have some ac-
cess. And we can improve access. But no question about it, the
costs are getting prohibitive. We need to find innovative ways to
eliminate duplication. We have to find innovative ways to create ef-
ficiency. We have leaders who took the initiative; every community
is different.

One thing our Governor did say in a report and in his presen-
tation is that we cannot have a rigid, one-fix approach from
Charleston. Any solution has to be community-oriented. Parkers-
burg is different than Charleston. Bluefield is different than Mor-
gantown. There are no simple solutions to this complex problem.

Likewise, a rigid solution from the Federal Government would
not be appropriate. I am intimidated coming up here today. I feel
very uncomfortable. The place to start is with community leaders,
talking about the objectives, finding ways to get the leadership, the
manpower, and the medical community working together to find in-
novative ways to provide access, quality of care and reduced cost.

We started Heartnet in 1985. Heartnet is a relationship between
Bluefield a hospital in Roanoke. In 1987 it became official. The re-
lationship is very simple. We wanted to have seamless treatment
for the patient when he came into the health care system for pri-
mary, diagnostic, and heart conditions. If he needs a cardiac cath
lab, he could go to Bluefield and if he needs to move on to a ter-
tiary center for helicopter services and open heart surgery, he could
go to Roanoke Memorial Hospital.

Our Heartnet relationship with 15 other hospitals triggered an
antitrust lawsuit alleging violations between community hospitals
and Roanoke Memorial. The hospitals spent $3 million on legal
matters? Read the articles. Read the publicity that Roanoke Memo-
rial received. That publicity, that money, stopped Heartnet and
made the arrangement in effective due to threatened litigation.

Our next step was Cancernet and the third step was
Wellnessnet. We felt back in 1987 that the communities could work
together to improve access, quality and reduce cost. The trouble
was the fear of antitrust risks-and if I was terrified before, after
this hearing today I see what my attorneys say. It is a complicated



process and I do not know if I would want to proceed unless we
have some protection from exposure to litigation for community
leaders, myself and our board.

Senator ROCKEFELLER. Thank you, sir.
[The prepared statement of Mr. Pawlowski appears in the appen-

dix.]
Senator ROCKEFELLER. Mr. Wetzell?
Senator DURENBERGER. Mr. Chairman, I will introduce Steve as

a Human Resource Manager for the past 14 years. Currently he is
the head of the business Health Care Action Group, in Minnesota.

We have what you might call a health alliance as the President
is talking about, which is a large purchasing group for State em-
ployees.

State employees can buy accountable health plans through this
group. To get into the Business Health Care Action Group, as you
will hear, 16 big employers, about 175,000 enrollees, employees and
their families and so forth, is kind of a combination of a health alli-
ance or a purchasing group and an accountable health plan. Be-
cause as he will tell you they have blended the financing, the mar-
keting and the linkages with everybody from the local medical es-
tablishment to the Mayo Clinic.

Steve is the only employee of this whole thing and he will give
you some ideas of the problems or the potential that this arrange-
ment has.

STATEMENT OF STEVE WETZELL, EXECUTIVE DIRECTOR,
BUSINESS HEALTH CARE ACTION GROUP, MINNETONKA, MN
Mr. WETZELL. Thank you, Senator Durenberger; and thank you,

Senator Rockefeller. I think the best thing I could do with my 5
minutes in the interest of health is just give it up and let every-
body go for a walk right now.

I will be brief. What I would like to do is take the liberty to
spend a few minutes to talk about what we are doing in Minneapo-
lis. Allegedly, we found the tablets of stone to health care reform,
so I will share our commandments.

Although I think the way to paraphrase what is going on in Min-
neapolis is a statement that we often use at our board level, in the
land of the blind, the one-eyed man is king.

We have not found all the answers, but we think we have found
a workable model. The response from the provider community has
reinforced our belief that the private sector can fix the system with
the minimum amount of interference from the regulatory environ-
ment. I will get to that later.

We are a group of 16 large employers. We are self-insured. We
have about 175,000 lives represented. We represent about 8 per-
cent of the market share in the Twin Cities community.

Presently, we anticipate continued growth. A lot of large employ-
ers like what we are doing. They are contacting us and we have
an additional 8 or 10 employers in the wings that are talking about
joining our coalition based on what we are accomplishing.

We believe that reform is based on several different components.
It took us 50 years to screw up the system. We have all been a part
of making the mess that we are all facing now and everybody is



going to have to make some changes to fix it and it is going to take
more than a year to correct our problems.

We believe that quality is a key piece. Quality of care is the bot-
tom line in what we are all about here. Competition is obviously
a strong component of our model, being a private sector based
model.

Increased consumer knowledge and accountability, the challenge
we face with the entitled patient in the United States, may be our
-greatest challenge. It is dangerous for politicians to talk about that.
But employee benefit folks face that every -day. We see that and
our providers have told us that our biggest challenge is educating
patients on how they can better use the system.

And finally, we are pursuing enhanced efficiency through the use
of protocols, guidelines, measurement of outcomes to really start
using data not as a weapon but as a tool to facilitate continuousimprovement with then competing provider systems.

We have agreed to a common plan design, and common adminis-
tration. All 16 employers have agreed to the same set of rules. That
took a year of half-day meetings, but it did get done. We are using
something called point-of-service. When our employees use con-
tracted providers, they get high benefit coverage. To protect free-
dom of choice, they can use noncontracted providers. Because that
is a higher cost, there is a higher out-of-pocket expense for employ-
ees using non-contracted providers.

We have a joint organization with our contracted physicians to
develop protocols and measure outcomes. So it is a purchaser/physi-
cian governed effort to define what is quality care in an account-
able environment. We are working collaboratively to solve the prob-
lem, rather than adversarially.

We are also working on technology assessment and a very large
emphasis on population health. The goal is to prevent illness in-
stead of treating illness with the high cost associated with that.

Here are some of the financial results. We have administrative
costs that are about 8 to 10 percent of the total plan costs because
of the efficiencies gained by a group buying approach. Most of our
dollars are going to treating patients, kind of a novel concept rel-
ative to what has been going on in the insurance industry over the
last several years.

We have a 3-year trend guarantee on our costs with our provid-
ers. That trend guarantee is being reduced over the 3-year period
relative to real growth in the economy, which is consistent with
some of the concepts, Senator Rockefeller, we have talked about
today with voluntary global budgeting.

Our first year savings are about 5 to 10 percent, compared to our
old managed care products. Now keep in mind you are talking
about a market that is already 15 percent below the national aver-
age. We have saved another 5 to 10 percent on top of that in the
first year alone.

In terms of what all this means relative to the topic at hand, I
am not an attorney and most of what I learned about antitrust I
have learned in the last 2 hours. All I can say is it cost us $30,000
or $40,000 to find out that we were okay when we started this
process. That was using an attorney that was pretty responsible
and not spinning the meter on us.
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I did not see antitrust as a big issue up to this point. It was kind
of a nuisance. We are a large organization- -$30,000 is not going
to bankrupt us. To be quite candid, after all I have heard today,
in all due respect to Senator Metzenbaum and Mr. Egan, I have
a little more fear about the current antitrust environment than I
had before I sat through these last 2 hours.

Writing a letter-to Washington to get a private opinion letter is
not going to work. I have waited years for private opinion letters
and have never gotten responses and I just do not see the system
able to respond quickly enough for the massive reform that is com-
ing.

I did not have that opinion, that strong of an opinion before I
come today. But listening the last couple hours, that is how I feel
now.

So as far. as antitrust reform, I think we need a firmer definition,
clearer rules, on what is permissible behavior and what is not per-
missible behavior. There is still obviously a role for antitrust con-
trol as the system reforms itself.

But I do not see why we cannot sit down and come up with clear-
er rules that people can use without having to go through a long,
legal process to get approval for all the reform that is coming.

And finally-the bell has rung. That is appropriate because I am
going to deviate from the topic now.

Representing self-insured employers, I do have to make a couple
comments on ERISA because the customers that I represent in this
coalition are large self-insured employers. They are protected from
State-r-egulation by ERISA and without that protection our initia-
tive would have never started.

So we do have fear as we start debating health care reform, that
if we lose that protection under ERISA a lot of very positive things
that can come from the private sector will be lost. We would argue
that ERISA should be expanded in one area that we have already
identified to allow us to direct contract with our providers on a
capitated basis. Right now we cannot do that without being regu-
lated like an insurance industry. That does limit our ability to do
some creative things with provider reimbursement.

Thanks for the time.
Senator ROCKEFELLER. Thank you.
[The prepared statement of Mr. Wetzell appears in the appen-

dix.]
Senator ROCKEFELLER. Senator Durenberger?
Senator DURENBERGER. Steve, thanks very much. I think you got

an awful lot in there in a relatively short period of time and I an-
preciate your coming. I appreciate everyone else being here as well.

I want to back up to where I was an hour-and-a-half ago for lay-
ing the premise for the future which is that as we talk about anti-
trust and that we want people to get quality products for a reason-
able price, and medicine, just an example of a market in medical
care. We do not know what quality is.

The nurses tell us that all the time. They tell us they are a real
bargain, a real value. We are not responding to that value in the
same way we do to other values. But we do not know how to meas-
ure quality, we do not know how to measure value. We do not
know what price is relative to anything in this marketplace be-



cause we have all been insensitized. We do not have enough infor-
mation.

The information we have is all about the wrong things. We make
presumptions that the more you pay somebody, the better they
must be. That ain't necessarily true. Just go down to the Mayo
Clinic or go to Minneapolis. You can find that out real quick.

I am sure all of you from Omaha, Nebraska and places like that.
So we are going to change that. But it seems like one of the
changes that has to be made, if we are going to go to some kind
of a medical market in this country, is we are going to have to deal
with the reality that the decisionmakers in the current system are
the doctors.

Is that appropriate or inappropriate? I happen to think it is ap-
propriate. It is just that they are making them on the wrong basis
right now and we are getting a lot of medicine we do not need. We
are getting a lot of drugs we do not need. We are getting a lot of
inappropriate stuff in the system.

But I still believe the notion that if there were doctors we would
not have hospitals. Your hospital could not exist if doctors decided
not to go to your hospital.

So the medical professional, whoever is our entry point in the
system, has to be in a position where they can do the best for us.
And the current system does not really give you that.

What is the proposal? The proposal is to arm consumers with
more of the right kind of information so that they will go to and
listen to the right kind of professionals who will do for us what
needs to get done. One of the ways to do that is to group us all
up in large groups called health alliances, to use the Administra-
tion's term, or a health care action group or somebody like that,
where with the power that large numbers of people have uniquely
from a single person, they can say, we want to buy accountable
health plans.

We do not want to just buy doctors and hospitals. We want to
buy an -accountable health plan. That health plan will provide us
with the opportunity from year to year to determine what are these
services that we are supposed to get from the medical community
and can we not get more and better services than we are getting
currently?

That could go on and on. But, I mean, that is the thesis of all
of this. What the Health Care Action Group, for example, is doing
in Minnesota is even though it is put together by employers, it is
trying to make sure the employees are playing in this game, that
they actually do make decisions every year and that they benefit
from the decisions that they make.

As Mr. Proger said earlier, the only way you are going to get effi-
ciency in this system is if the efficiency goes back to the consumer.
If, in fact, the consumer who makes a good buy and uses a good
gan actually sees some benefit from that in increased value and

ttr prices and so forth.
Now that means that the delivery system in medicine is going to

change. There is no question about it. And maybe what, you know,
what Dr. Malone said about nursing, some of that will come true,
some of it will not. I mean, who is going to be working with whom
in the future is going to be very difficult, very difficult to tell.



For sure, we are going to be abandoning fee-for-service medicine.
We are not going to be buying 9,000 discreet products because that
is not an efficient way to do it. But I do not think it is our job to
tell anybody what this market ought to look like. That is one of the
issues that we get into here when we are talking about who makes
these decisions.

There is an effort in America today in my State and some other
States, to control the prices of medicine by controlling what a net-
work looks like and who is going to be in it and who is going to
be out of it. And under the guise of the State immunity doctrine,
I think these States will be trying to do something like that.

We have the harder sell, those of us who are the more market
oriented folks, we have the harder sell because we haven't got any-
thing to prove that we are right. We do not have a functioning mar-
ket. We become very dependent on the doctors and the nurses and
everybody out there to show us how we can do these things better
than we are doing them now.

I want to ask the medical professionals-the nurses, the doctors,
and so forth-what your particular views are relative to preserving
competition, preserving the opportunity that you have as a profes-
sional, make the best possible choice you can and to be rewarded
for that in the system and where do you think impediments may
come in the way the current system runs or in the way some of the
stuff you hear about managed competition in the future, where
there may be curbs in your doing for the individual consumer what
needs to be done.

Jerry?
Dr. SCHENKEN. I will give you a brief answer because I think you

just want some examples. I guess our concern is that we have felt
that competition, that the term managed competition is an incon-
sistent term from the beginning, and that the same is probably
true with competition and quality. Because at some point in time
to maintain a level of quality, you eliminate competition if all qual-
ity comes up to a certain level.

Competition also can improve quality, depending on how it is
done. But, for instance, we have opposed on many occasions com-
petitive bidding for medical services on Medicaid and now there are
so many examples fraudulent conduct, that is how the pap smear
started. It was all on a competitive bidding basis that was forced
down below what the system would take.

So I guess our concern is, we are not asking for an exemption
from the antitrust laws. We are asking for understanding and con-
sistency, but we do not believe that all of these accountable health
services have to be the same. There should be competition in de-
sign, implementation. And we also do not feel they should be all
big business.

ow it is all well and good to have the finest or one of the finest
medical centers in the world in your State. I agree with that. We
send a lot of our patients up to the Mayo Clinic. And those doctors
all work together so they have no antitrust problem.

But our physicians in western Nebraska who are present in twos
and threes and fours also have some joint interest on how the
health of Nebraska comes down and we need some opportunity for
the small practitioners to work together to do the same thing.



I guess that is what we are asking for. If we are going to have
competition, leave flexibility within the system.

Mr. PAWLOWSKI. I think that is the key point. The American
Hospital Association and the West Virginia Hospital Association
talk about provider care networks as community based. There is
room for multiple networks. There does not have to be only one.

But what is happening now is the fear of antitrust. The percep-
tion is forbidding people from getting together to talk about it. You
really need the leadership, the creativity, the ability to find two,
three, or four providers to do whatever it takes.

So I think we are impeding ourselves. We are getting dichotomy
and different messages here. Yes, work together. Yes, collaborate.
But if you do, you may be subject to antitrust. So you have to find
that balance in between.

Dr. MALONE. In nursing it is kind of different. We want to make
sure we are among the groups that are consulted. We want to
make sure that we are there to provide services. The system that
we have been living with has been one in which we have had to
fight for space, even though all the data that comes in shows that
we give good care and that we are there in locations where other
people are not. We are in the rural areas.

And we work in the inner cities. Whether you are talking about
major urban areas or rural areas, nurses are there. But we do not
always have access and we find that the system is organized in a
way, historically and philosophically, that excludes nursing. To
allow us the opportunity to practice to the full scope is what we are
really about.

So we are asking for protection with the antitrust legislation, be-
cause that has been a primary way that we have been able to fight
this battle. It has been an uphill battle for nursing. We look at the
reformed health care system and we say we will get a chance to
deliver the care to the people. When it is said that it must be more
cost effective, nursing is there. When it is said that it must be de-
livered in a quality way, nursing is there.

We want to ensure that we have the opportu-nity. It has been
very difficult to make sure that nurses have the opportunity to
practice.

Senator ROCKEFELLER. Let me ask what I consider to be a really
crucial question here. And that is, if the President decides to say
to the provider community, physicians, hospital folks, pharma-
ceutical companies, perhaps insurance companies, we will see, that
we are going to let you, the provider community, self-cost contain.
We have to reduce the cost of health care dramatically.

But let's say that we are not going to take the regulatory ap-
proach, which we could do, and not set rates, and not set prices.
But say to the provider community, you go ahead and do it. Let's
see how well you can do it. You said you can do it. Let's see.

Now how are you going to go about doing that as you individ-
ually see it without invoking somebody coming up against you say-
ing, you are breaking antitrust law? I will start with you.

Dr. SCHENKEN. Mr. Chairman, it is not going to be possible. For
example, again, take Nebraska. We have an aging population. We
are the fifth oldest state in the Union. We cannot get together and
decide how much we are going to allocate to rural care in Ne-



54

braska, the best health care is transportation in order to get the
really sick people transported to Omaha, to Lincoln, to Sconts
Bluff.

So we are going to have to make a decision as to whether we al-
locate it to infants and children, neonatal. All those decisions are
going to be made by small groups of doctors over a huge State. We
are 76,000 square miles. That is basically what we are saying, that
if we are going to respond to that and many other questions, the
doctors are going to have to talk together, both for personal medi-
cal goals, but also for community medical goals.

I think we heard quite clearly the problem elucidated that came
from West Virginia.

Senator ROCKEFELLER. Well, Gene Pawlowski, let me ask you,
not just the West Virginia State health care plan, but supposing
Federal legislation suddenly says to the hospital community, the
entire cost of health care cannot increase next year by more than
X amount of dollars.

Now the hospital community, the physician community, the
pharmaceutical community, the provider community, you all decide
how you are going to do it. We will give you a chance to do it. You
said you can do it, let's see if you can do it. How would you possible
go about it without violating antitrust laws?

Mr. PAWLOWSKI. Senator, the best example I can give you is our
task force on system reform. Being a State task force we did have
protection. We had four Chairmen, community leaders, medical
staff, and nurses come together and talk. You would be surprised
how many people recognized that there are inefficiencies in the sys-
tem.

The freedom of talking and working together in a protected envi-
ronment showed. And if you read the report Dr. Rosenberg pre-
pared, that is clear. Okay? You need to have antitrust protection.

If providers perceive that they are going to be attacked by an-
other hospital, by a disenchanted doctor, or by some other dis-
enchanted person who is not part of the arrangement, then you are
not going to have the openness and freedom necessary.

So I think the key is to give the people some protection so they
can open up and say, for example, 50 percent or 40 percent OB uti-
lization in two hospitals is not the most efficient way of providing
care. Let's combine and have an 80 percent utilization.

We can improve efficiency. We can improve effectiveness and re-
duce cost. But, you have to have antitrust protection. If you do not,
then you are going to have people like myself and others look at
the interests of their organizations. The mindset right now with
competition requires my priority, unfortunately, to be maximization
of my institution's position in the market.

If I can change my mindset and say that my priority is not Blue-
field Regional Medical Center, but the good of the community, and
then ask how we attack the health care problem, we can achieve
better health care delivery. We need to get the mindset changed.

Senator ROCKEFELLER. Well, it will be changed. It will have to
be different.

Mr. PAWLOWSKI. Right.
Senator ROCKEFELLER. Because we will not be saying to you in

Bluefield, West Virginia, at your particular hospital that you have



to reduce your cost of health care by X amount of dollars. We are
going to be saying to hospitals and to health care all across Amer-
ica-hospitals, physicians, pharmaceuticals and others-you can
spend no more in the aggregate on health care as a nation next
year than X amount of dollars.

So you cannot just do it individually. You have to do it in collabo-
ration with others or else it will be a totally random and absurd
procedure, I would think.

Mr. PAWLOWSKI. That is the difficulty we are having. That is
why we-are saying the two messages conflict-collaborate, work to-
gether, reduce costs, improve access, improve quality. But at the
same time, watch out for the antitrust regulatory people. You al-
ways have to be on guard.

You cannot even talk about collaboration if you are always in
fear of something happening on antitrust issues.

Dr. MALONE. Mr. Chairman?
Senator ROCKEFELLER. Let me ask Mr. Hansen for a second. Ex-

cuse me, Dr. Malone.
Dr. MALONE. Sure.
Senator ROCKEFELLER. Your views now differ a little bit, I would

suspect.
Mr. HANSEN. I think I am looking at this from the other end of

the spectrum, yes. Because I do not think that the managed care
industry would be fazed by what you are proposing if we are told
that there is going to be a cap on budgets and where organizations
have prospectively budgeted for the health care needs of the people
that they care for. Then you have established what the budget
shall be and then we go and negotiate with providers, physicians,
yes, nurses and other providers to provide the care that we need
within that budget.

I do not think that we have this problem of collective collabora-
tion.

Senator ROCKEFELLER. See, but that budget is not a specific
budget to your region. That budget is a national budget. So you do
not have the freedom to say, this will not be a problem for us be-
cause we could just go to our providers.

We are talking about a whole country's health care system, vol-
untarily containing costs on its own. So by definition, you have to,
be a part of the larger system and arrive at cost containment deci-
sions in a collaborative way, I would think.

Mr. HANSEN. Well, you are setting up a system which almost
seems too burdensome.

Senator ROCKEFELLER. Well, would you prefer that we do it them
by setting rates, by telling you exactly what you are going to have?

Mr. HANSEN. You are suggesting perhaps-
Senator ROCKEFELLER. Remember the Southern California Edi-

son wins all the prizes on managed care. They came in and said
the cost of our health care is doubling every 6 years. We want a
national cap on expenditures.

So I cannot assume, just because you are in managed care, that
you have the answers.

Mr. HANSEN. No, that is true under that scenario. We have been
sort of coming around to the thinking that these budgets are going
to be perhaps on a State basis, which is a little more manageable.



If you are talking about a national budget and no other subdivi-
sions, such as on a State basis, then perhaps GHAA has to get to-
gether with the American Hospital Association, the American Med-
ical Association, and the 700 other or more associations in the
health care arena and talk about how we do that.

Perhaps that would raise some antitrust issues.
Senator ROCKEFELLER. If that were to be the direction from Con-

gress, would that, getting together with all of those groups, would
that be inappropriate?

Mr. HANSEN. If Congress directed that it would be that way, then
I think there would be an implied repeal of the antitrust laws as
to that activity. But if Congress is, you know, less clear as to what
its intent is, as to how the result will be achieved, then there could
possibly be a problem.

Senator ROCKEFELLER. Dr. Malone?
Dr. MALONE. Nursing is different. We are right there at the bed-

side. We are right there in the community giving care to the pa-
tient. Our concern has been one of access to the patients and pa-
tients' access to nursing.

I am like on the Board of Trustees of a local hospital, and I am
the first nurse that has ever been on that Board. In terms of the
groups that you are talking about making decisions, they are going
to eventually boil down to groups that have made medical decisions
in the past, and those groups are without nurses for the most part.

One of my concerns is to ensure there is someone that has some
power to say, that nursing is a group that has given quality cost-
effective care to patients. Let them be included. Watch our legisla-
tion. Make sure that it does not prevent them from practicing.
Make sure that there is a level of participation.

Senator ROCKEFELLER. But you are not answering my question.
You are promoting your agenda.

Dr. MALONE. Yes.
Senator ROCKEFELLER. And I am happy for you to do that, but

you are not answering my question.
Dr. MALONE. I think the system must begin on the local level.

I think, yes, it is a national problem, but you have to build the in-
frastructure from the bottom up. You cannot start at the top with-
out making sure that community-based care is being .delivered cost
effectively.

I believe all of us are going to have to begin by ensuring that the
qare we deliver in our communities, the kind of decisions we make,
are ones where the providers who give the most cost effective care
and are qualified are accessible to the public.

Senator ROCKEFELLER. But, you see, you are not answering my
question at all, Dr. Malone. My question is, in the interim period
of years-I do not reject what you are saying-but in the interim
period of time, whether it is a year, 2 years or whatever, while we
are containing costs and at the same time gradually building the
architecture of health care reform in the-new system, we will be
saying to health care providers, how are you going to do this on a
voluntary basis.

My question is, how would you go about doing that?
Dr. MALONE. Well, I do not see why we could not get together

and do that. I do not see why the American Nurses Association, the



American Medical Association, all the folks here at the table could
not sit down and at least begin to talk about problem solving.

I w-iuld think that that would be a very effective strategy, sir.
Senator ROCKEFELLER. See, my view is that that would be the

most effective strategy. In fact, it is the only one that can possibly
work because one of the problems with the health care system now
is that medicine is split up into so many separate groups that do
not communicate, that do their own work and have their own soft-
ware and their own magazines they just do not work together.

By definition, we all suffer as a result of that, particularly on
cost, and probably on care, too.

Mr. Wetzell, do you have some thoughts on this?
Mr. WETZELL. Well, it is a little hard to imagine all the players

with all the regional variations sitting down together and agreeing
to a voluntary global budget. I suppose it is doable but it would be
a major task.

I have to support what Dr. Malone is saying. That one of the ad-
vantages of an approach that involves global budgeting within a
system of care, an integrated system of care, not at a national or
even a State level, is it does create incentives to use nursing more
effectively. So that does tie into the antitrust issue.

Senator ROCKEFELLER. I am not arguing with that at all.
Mr. WETZELL. I think one of the key issues that has to be made

if we are going to have a voluntary global budgeting approach is
the issue of Federal reimbursement policy and some of the dysfunc-
tional pricing that creates in the marketplace.

I would urge the Senator and the Legislature and the Executive
Branch to consider government reimbursement policy and try to
put that on a level playing field with private reimbursement. It is
going to make the task of voluntary global budgeting a lot easier.

Right now with all the cost shifting that is going on between the
public and private sector, that just adds another level of complexity
in how we develop a voluntary global budget. So that would be an-
other piece that would have to be looked at.

Senator ROCKEFELLER. Yes, sir?
Dr. SCHENKEN. Mr. Chairman, my answer to your question was

a poor excuse of the word global. That is, at whatever level we are
going to look at this cost containment. I am looking at more com-
munity or State levels.

Senator ROCKEFELLER. Yes, whether it is national, State or com-
munity, it is all the same problem.

Dr. SCHENKEN. Yes. Because I would not want to be interpreted
as putting off the debate on the global budget, which is a much
more complicated issue. We have not even discussed the issue of
expectations and the publics responsibilities in all these things.

But it will be necessary for us, especially in rural States, if we
are going to do anything, locally or whatever, to have at least clari-
fication, which is what we have asked for, not exemption, to many
of the confused answers that you got here earlier today.

-Senator ROCKEFELLER. You know, all the questions that I have
planned to ask you, I have not asked you. But I am going to, but
not now. I am going to do it by letter. I do not want anybody here
fainting from hunger, least of all myself.
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Would you allow me to do that, to present questions to each of
you separately, then for you to reply in writing within a couple of
weeks to me.

Dr. SCHENKEN. Certainly.
[The questions appear in the appendix.]
Senator ROCKEFELLER. What I think is that people underesti-

mate the enormity of what we are about to go through. I think we
all do. And I think that, just working with the First Lady, after
months and months of all of these experts, 60 physicians and peo-
ple from everywhere, plenty of nurses and including one-who sits
right behind me who is a Registered Nurse and is at all of these
meetings, that we have no idea of what we are getting into, the
enormity of it.

I do not think the health care community is prepared for it, but
you are going to have to because it is going to happen before we
adjourn this year. Before Christmas Day we will pass in Congress
legislation that will cause an enormous amount of change on the
part of health care, on the part of the American consumers, on the
part of all of us.

It is the most massive legislation in history. We have got to do
it wisely. I think one of the things that is going to happen is that
the health care community is going to have to sit down together,
probably for the first time in American history, and talk about how
it can make itself do its work better, both in terms of quality and
cost.

My experience with medical schools and others is that health
care professionals from the very beginning of their training are not
taught or allowed or encouraged to be together. They learn on sepa-
rate tracks. I have seen that and had medical students complain
to me about that on numerous occasions-medical students of all
kinds. I am talking about public health people as well as, physician
assistants, nurse practitioners and nurses and physicians and ev-
erybody.

In any event, this is the start of a very long year and a very im-
portant year. You have been extremely patient, all of you, ex-

tremely patient. Do not think that because you have not been able
to say all that you wanted to that what you have said is anything
less than very important to me and to all of us as this becomes
available to us.

I will send you more questions and I thank you very, very much.
[Whereupon, at 1:32 p.m., the hearing was adjourned.]



APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF ELLEN S. COOPER

Mr. Chairman, I am Ellen Cooper, Assistant Attorney General and Chief of the
Antitrust Division of the Maryland Attorney General's Office. I am also Chair of the
Health Care Working Group of the National Association of Attorneys General
(NAAG). On behalf of the Maryland Antitrust Division, I am pleased to testify on
views of the antitrust implications of recent proposals to reform the nation's health
care delivery system.

At the outset, I must state that the views I express are my own. I do not speak
on behalf of tny Attorney General nor do I represent the views of NAAG or any
of its task forces, working groups or subcommittees.

I have been invited to comment on the antitrust implications of proposals to re-
form the nation's health care delivery system. My testimony is based upon three
ideas:

1. The antitrust laws are flexible enough to accommodate most of the innovations
that are being considered to restructure our health care system. Indeed, antitrust
principles can help to ensure that the revised system functions at its most efficient
1evel because they encourage market participants to find more economical and effec-
tive ways to bring a wide range of benefits to consumers.

2. Although under some circumstances the antitrust laws may restrict the ability
of providers to implement all of the changes that a restructured health care system
might require, any decision to abandon competitive principles should be the decision
of the State governments, made to effect State policy. That decision should not be
confided to private persons.

3. The States and State Attorneys General have a role to play in achieving the
goals of health care reform.

The goals of the antitrust laws are consistent with the goals of the health care
reform effort. Through competition, the cornerstone of antitrust, our nation seeks
to promote innovation that offers consumers new and better products and services
at the lowest prices possible. Historically, the antitrust laws have encouraged the
development of such innovative and economical delivery systems as health mainte-
nance organizations ("HMOs") and preferred provider organizations ("PPOs"). The
Federal Trade Commission, for example, has consistently challenged the efforts of
traditional fee-for-service providers to exclude from the marketplace new types of
competitors, such as HMOs and PPOs.1

Antitrust seeks to accomplish the goals of health care reform by prohibiting agree-
ments or conspiracies among competitors that artificially raise prices or that reduce
incentives to innovate and provide quality products and service. Price-fixing, bid-rig-
ging, and boycotts are examples of such anticompetitive agreements. Antitrust also
prevents dominant firms from "monopolizing," i.e., exploiting their market positions
to raise prices and to erect barriers that prevent new, lower cost providers from en-
tering the market.

Antitrust laws can have a positive and necessary impact in the context of "man-
aged competition," one of the frequently mentioned models for health care reform.
anied competition" will create health care purchasing groups which are able to

use their size and buying power to get the best care at the best price by selecting
among integrated provider groups.

'See. e.g., Eugene M. Addison. M.D., 111 F.T.C. 339 (1988) (consent order); Medical Staff of
Doclors'Hospital of Prince George's County, 110 F.T.C. 476 (1988) (consent order).
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Yet, there are dangers inherent in this rosy picture of reformed health care. What
would happen if health care providers responded to these buying groups by banding
together and agreeing, for example, that appendectomies would all be provided at
the same cost or at what they deemed to be a reasonable cost? What would happen
if five major groups of health care providers agreed that each provider would con-
tract with one of five buying groups so that competition could be avoided? What
would happen if health care providers agreed that they would not utilize certain
new procedures or treatments unless all the providers agreed? What would be the
impact of a collective decision by health care specialists in a community not to affili-
ate with a hospital or provider group that offered lower cost services provided by
nurse-midwives or nurse-anesthetists? The answer is that in each case the buying
group would be able to purchase health care only at an artificially inflated price.
Moreover, since there is no pressure to offer innovative care in these examples, buy-
ing groups will not necessarily be able to purchase the best quality health care.

The antitrust laws would make each of these agreements among providers illegal.
Indeed, federal antitrust enforcers have already prosecuted practices that could
interfere with health care reform. For example, in 1991, the Federal Trade Commis-
sion prevented 23 obstetrician/gynecologists from forming a group to negotiate with
third party payors.2 The avowed purpose of the group was to fix the fees charged
to third party payors and otherwise restrain competition among OB/GYNs in the
Jacksonville, Florida area.

Also, 34 States including Maryland, working in tandem with the Federal Trade
Commission, sued a pharmaceutical company for requiring that patients using its
medication receive blood monitoring -services from one designated source. In a 1992
settlement applicable to all 50 States, this anticompetitive practice was enjoined.3

This practice, if unchecked, would have prevented all provider groups in a "managed
competition setting" from even offering lower cost blood monitoring services to buyer
groups.

Finally, the State of Maryland recently settled a case alleging that approximately
85 per cent of independent pharmacies in the Baltimore area had agreed to elimi-
nate discounts on the copayments for prescription drugs, thereby raising consumers'
health care costs.

4

1 am aware of the concern that antitrust law might not allow all of the innova-
tions under consideration. For example, a proposal to create networks of health care
providers may impact rural areas differently than urban areas. Rural markets fre-
quently lack the availability of health care, much less the availability of competitive
alternatives. One example of an innovation in rural health care is the creation of
"satellite" treatment centers that would improve access to primary health care in
rural communities. Congress established the Essential Access Community Hospital
Program as part of the Omnibus Budget Reconciliation Act of 1989. Now a pilot pro-
gram in seven States,5 the EACH program was designed to assure the availability
of essential services in rural areas. The program creates a "downsized" limited-serv-
ice hospital called a Rural Primary Care Hospital which must establish a network
with a supporting EACH facility. Participating States will establish a rural health
plan, and approve facilities' applications for designation as an "EACH" or "RPCH"
within a network if they are consistent with the rural health plan.

Although this proposal can allow providers who are normally in competition to co-
operate and form agreements, the antitrust laws are not an obstacle. The antitrust
laws do not seek to stifle collective efforts necessary to bring forth new products or
services. To understand this proposition, it is necessary to focus briefly on a particu-
lar area of antitrust analysis-joint ventures.

Joint ventures, even joint ventures containing agreements among competitors that
might be unlawful under other circumstances may be lawful if the pooling of re-
sources, integration of functions and other cooperative aspects of the venture result
in the introduction of a new product that would not have occurred absent the joint
venture. One recent example is the cooperation among physicians necessary to form
PPOs. Federal enforcement agencies have frequently approved as procompetitive
PPOs that are controlled by fully integrated entities.6

2 Southbank IPA, Inc. 5 Trade Reg. Rep. (CCH) 23, 065 (1931) (consent decree).
3 1n re Clozapine Antitrust Litigation, MDL Docket No. 874 (N.D. Ill.).
4Maryland ex rel. Curran v. Prescription Network of Maryland, Inc. No. JH-90-2425 (D. Md.

filed Sept. 17, 1990); Maryland ex rel. Curran v. Giant Food. Inc., No. JH-90-2428 (D. Md., filed
Sept. 17, 1990).

(California, Colorado, Kansas, New York, North Carolina, South Dakota and West Virginia)
5 See e.g., Department of Justice Business Review Letter dated September 21, 1983; Federal

Trade Commission letter dated June 22, 1983.
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State Attorneys General have demonstrated a willingness to permit collaborative
ventures necessary to enhance medical services provided that checks and balances
are established to preserve competition to the greatest extent possible. For example,
the Attorney General of Maine recently permitted a merger of anesthesiologists, de-
spite antitrust concerns, on the condition that certain future forms of conduct that
might have anticompetitive consequences be subject to review by the Attorney Gen-
eral of Maine.7 Similarly, the Attorney General of Minnesota entered into a consent
agreement that provisionally permitted a hospital merger to proceed. The settlement
provided that the Commissioner of Health could require dissolution if it found that
the merger did not result in lower health care costs or greater access to quality of
care than a competitive market could provide.8

I cannot claim, of course, that the antitrust laws will permit every joint venture
or every instance where health care providers might wish to collaborate. For this
reason, some health care providers argue that they need an exemption from the
antitrust laws. They would then be free to collaborate to eliminate excess capacity,
reduce costs and allocate health care assets. However well-intentioned these provid-
ers may be, the fact is that they are caught between conflicting interests. Like all
people in business, health care providers are understandably driven by the need to
keep patients coming to them and to act in a manner that brings then the greatest
revenue flow. I fear that these normal and lawful motivations would interfere with
and perhaps hinder the realization of the altruistic motives that lie at the heart of
the health care reform process.

State government, not the private sector, should be vested with the power to de-
termine whether and when the antitrust laws ought to stand aside to permit col-
laboration. After all, State governments are responsible for the welfare of all their
citizens, both consumers and corporate. State officials are elected and, as such, may
be held accountable by the citizens of their States.

Current antitrust law provides the States with a long established mechanism for
superseding the antitrust laws when necessary: the State action immunity doctrine.
Under this doctrine, federal law allows States to exempt particular conduct from
antitrust scrutiny by substituting regulation for competition.

As an initial matter, actions of the State itself are not subject to the Sherman
Act.9 The State action immunity doctrine further exempts from antitrust scrutiny
those activities which are undertaken in the implementation of state policy, pro-
vided that the policy is clearly articulated and the actions taken are actively super-
vised by the state. The two-prong test for State action immunity requires that the
anticompetitive actions of private parties be taken (1) pursuant to clearly articu-
lated and affirmatively expressed policy by the State to supplant competition with
regulation; and (2) subject to active State supervision. 10 Anticompetitive actions of
private parties must be authorized by the State but not necessarily compelled.11

Further, they must be reasonably foreseeable, given that authority. 12 Finally, the
State must actually have and exercise ultimate control over private anticompetitive
activities in a manner sufficient to make the activity the product of deliberate State
intervention. 13

Recent legislative initiatives by three States, Maine, Montana and Washington,
demonstrate that States are able and willing to undertake the hard work of scruti-
nizing proposals to determine if their citizens' need for health care alternatives
ought to supersede the important role of competition in our economic system.

Maine's recent legislation, known as the Hospital Cooperation Act, 22 M.R.S.
§1881 et seq. permits a hospital to negotiate and enter into cooperative agreements
with other hospitals in the State if the likely benefits resulting from the agreements
utweigh any disadvantages attributable to a reduction in competition that may re-

sult from the agreements. The Maine Attorney General is given the responsibility
for monitoring the effects on competition of such cooperative agreements and enoin-
ing their operation if the benefits do not outweigh the disadvantages stemming from
reduction in competition. The Maine legislature fund that while hospitals are in
the best position to identify and structure voluntary cooperative arrangements that
enhance quality of care, improve access and achieve cost-efficiencyl regulatory and
judicial oversight of those arrangements is necessary to ensure that the benefits out-

7 State of Maine v. Mid Coast Anesthesia P.A., 1991-2 Trade Cas. (CCH) 69, 683 (Me. super.
Ct. 19ip?).

sMinnesota v. Health One Corp., Cir. No. 3-92-419 (D. Minn. filed June 22, 1992).
9Parker v. Brown, 317 U.S. 341 (1943).
"°California Retail Liquor Dealers Association v. Midcal Aluminum, 445 U.S. 97 (1980).
1 'Southern Motor Carriers Rate Conference v. United States, 471 U.S. 48 (1985).12Town of Hallie v. City of Eau Claire, 471 U.S. 34 (1985).
23Federal Trade Commission v. Ticor Title Insurance, 112 S. Ct. 2169 (1992).
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weigh the negative effects of restraining competition in the market for health care
services. Montana's recently proposed legislation is substantively similar to Maine's.

Washington's recent legislation exempts from State antitrust laws and provides
state action immunity from federal antitrust laws, activities in the health care in-
dustry taken in furtherance of the statutes designed to reform health care by way
of managed competition. A list of exceptions to the general rule of exemption in-
cludes certain per se violations of State and federal law. The Washington Attorney
General is given the responsibility, together with the insurance commissioner, of pe-
riodically analyzing the market power of certified health plans under the new law.

The legislation gives the Washington Attorney General additional oversight du-
ties. Together with the health services commission, the Attorney General monitors
conduct authorized under the health care reform legislation to determine whether
a more competitive alternative is practical. Both must ensure that the benefits of
collaboration continue to outweigh any disadvantages resulting from a reduction in
competition.

In conclusion, as a State antitrust enforcer, I strongly believe that antitrust law
and principles should have an important place in the evolving American health care
system. I also believe that State governments should be given primary responsibility
for reconciling differences between antitrust policy and the needs of our new health
care system. The States have demonstrated their capability to handle this job
through the innovative legislative initiatives they have undertaken and the sen-
sitive and public-spirited way in which State Attorneys General have enforced the
antitrust laws as they apply to our health care system.

RESPONSES OF MS. COOPER TO QUESTIONS SUBMITTED BY SENATOR ROCKEFELLER

Question No. 1. State action immunity is one way for an organization to be pro-
tected from antitrust enforcement. Please give a current example of state action im-
munity related to health care?

Answer. A current example of state action immunity related to health care arises
in the State of Maryland. The Maryland Antitrust Act, Md. Com. Law Code Ann.
§11-203 (13), exempts from state antitrust law the activity of

A hospital . . . in the course of a merger or consolidation or the joint own-
ership and operation of major medical equipment, to the extent that the ac-
tivity is approved by the Health Resources Planning Commission under
§19-123 of the Health-General Article.

Moreover, §19-123 has provided hospitals with state action immunity from federal
antitrust liability since 1985 because it clearly articulates an intent to supplant
"free economic competition" with the regulatory oversight of the Health Resources
Planning Commission, and has resulted in actual, ongoing state supervision of the
joint activity specified.

Question No. 2. Some might call the Maryland hospital payment schedule an ex-
ample of 'price-fixing.' We both know that Maryland's all-payor system is protected
by state action immunity. Speculate what would happen if all the hospitals in major
metropolitan region decided to set prices outside of state government, that is volun-
tarily create their own all-payor system.

Answer. If all of the hospitals in a major metropolitan region decided to set prices
outside of state government authorization and supervision, they would almost cer-
tainly be engaged in illegal price fixing in violation of state and federal antitrust
laws. Under the antitrust laws competitors may not enter into agreements to set
prices, a range of prices, price ceilings or specific elements of price. If hospitals were
permitted to create their own, private "all-payor" system beyond public scrutiny,
they would have no incentive to become more efficient or to lower prices to competi-
tive levels. Even if the price set in this manner generally appeared to be "fair, the
fixed price would likely afford the least efficient hospital a return comparable to
that of the most efficient hospital. Thus, at best, consumers would continue to bear
the cost of inefficient operation. At worst, hospitals could set rrices at artificially
high levels.

QuestTon No. 3. Given the successful cost-containment of the Maryland all-payor
system, would other regions wishing to duplicate your experience have to work
through state government to avoid antitrust litigation?

Answer. If an all-payer system like Maryland's were to be adopted in other re-
gions of the country, each region would have to set up a system of governmental
review. This would be necessary not only to avoid antitrust litigation, but also to
assure that the all-payer system comnported with the public interest.

Maryland's experience highlights the contribution Rtates (n make to cost contain-
ment. According to the Maryland Health Services Cost Rteview Commission, the



state agency that sets hospital rates in Maryland, in 1992 for the seventeenth con-
secutive year, the cost of a hospital admission in Maryland rose 3.77%, a rate below
the national average of 8.44%. In 1976, the cost of an admission in Maryland was
more than 25% above the national average; in 1992, the cost per admission was 14%
below the national average. The Commission believes that its success in slowing the
annual increase in hospital costs is a result of hospitals responding to the incentives
of the Maryland rate setting system to become more-efficient. The rate setting sys-
tem used in Maryland takes a quasi-public utility approach in which rates are set
for each hospital department based upon reasonable costs, and are later adjusted
for such items as levels of uncompensated care, inflation, volume changes and pro-
ductivity. Institutions that increase productivity or otherwise lower costs are re-
warded under this system.

Question No. 4. In the context of national health reform, are there any lessons
you can provide from your experience in Maryland?

Answer. In our experience, most mergers, consolidations, joint ventures and other
collaborative agreements occur within local health care markets. National health
care reform must be flexible enough to accommodate differences among states and
local markets within states. National health care reform should also acknowledge
that state attorneys general have the primary and initial enforcement responsibility
over local antitrust matters as well as over issues relating to compliance with state
regulations in states having comprehensive health care plans.

RESPONSES OF MS. COOPER TO QUESTIONS SUBMITTED BY SENATOR HATCH

Question No. 1. A number of states have enacted antitrust waiver systems for col-
laborative arrangements among health care providers, primarily hospitals, without
global budgets or other more regulatory systems. I realize that there has not yet
been a very long record to judge the success of these systems, but any light they
might shed on thenational debate would be helpful.

-To the extent you can comment, what has been the experience of states like
Maine, Ohio, and others which have enacted these waiver systems?

-Have costs to consumers increased or decreased?
-Has access increased or decreased?
-Have there been any noticeable differences to patients, and if so, are they more

or less satisfied with the collaborative arrangements?
-Have the waiver systems proved administrable by the states and unduly bur-

densome on providers?
-Have the waiver systems satisfactorily alleviated the perceived antitrust risks

providers face?
Answer. In 1992, Maine, Minnesota, Ohio and Wisconsin enacted antitrust legisla-

tion exempting collaborative arrangements among health care providers. In Min-
nesota and Ohio the exemptions are dependent upon review by state agencies that
have not as yet promulgated final regulations. Without a regulatory framework,
these state agencies cannot review and approve or disapprove proposed collabora-
tions.

In Wisconsin under the Health Care Cooperative Agreements Act, the pertinent
state agency was not required to promulgate regulations, nor was the agency staffed
or funded. Although recently there have been numerous plans involving mergers
and other forms of collaboration in Wisconsin, none of these plans has been submit-
ted -for state review. It appears that health care providers in Wisconsin are able to
deal with the risk of antitrust review without invoking whatever protection the Wis-
consin Hospital Collaboration Act might provide.

The Maine Hospital Cooperation Act of 1992 has been effective for nine months.
During that time only one plan has been submitted for review. This does not provide
sufficient information from which to determine whether the statute will have a posi-
tive impact on price, access, or patient satisfaction.

Qw.stion No. 2. How does the system compare to other systems such as those in
Maryland or Minnesota which include more regulatory structures in terms of cost-
savings, patient satisfaction, and provider satisfaction?

Answer. One important difference between many of the "waiver" systems and
Maryland's all-payer, rate-setting system is that Maryland's system is mandatory.
Under the Ohio legislation, for example, hospitals, acting through their boards of
directors or boards of trustees, may submit a request for approval of cooperative ac-
tion to the Ohio Director of Health. The Director of Health must determine whether
the action is likely to reduce health care costs for consumers; improve access to
health care services; or improve the quality of patient care. Further, under the Ohio
law the benefits resulting froip the cooperative agreement must be likely to out-



64
weigh the disadvantages attributable to any reduction in competition. The Attorney
General then reviews the request to ensure that its implementation will not result
in price-fixing or predatory pricing. An order approving the cooperative agreement
provides antitrust immunity from state law. If hospitals do not submit agreements
to the state for approval they are subject to antitrust liability on the same basis
as if there were no legislation. Many hospitals may choose to avoid having to file
implementation plans and submitting to the jurisdiction of the Director of -Health
particularly since a large number of cooperative agreements are procompetitive and
would not subject the participants to antitrust liability.

Question No. 3. You mentioned the state action immunity doctrine as a way for
states to shield health care providers from antitrust risk. Is it not the case that
state action immunity can only be invoked as a defense in costly litigation which
threatens treble damages.

-Many providers suggest to me that the risks and costs of litigation are a major
concern to them, not iust the possibility of eventually winning. While the state
action doctrine may provide some comfort to providers, is it no rather cold com-
fort?

Answer. When health care providers act pursuant to clearly articulated and af-
firmatively expressed state policy, and their actions are actively supervised by a
state agency, as the state action doctrine requires, they are unlikely to be threat-
ened with treble damages from an antitrust lawsuit. The Supreme Court has set
out guidance for those relying upon state action immunity in a number of cases
within the past ten years. The most recent case, decided just one year ago, is FTC
v. Ticor Title Insurance Co., 112 S. Ct. 2169 (1992). In that case, the Court ex-
plained the basis for the dual requirements of the State action doctrine: "Both are

irected at ensuring that particular anticompetitive mechanisms operate because of
deliberate and intended state policy." Id. at 2178. The state-action doctrine was
adopted to foster and preserve principles of federalism. "Immunity is conferred out
of respect for ongoing regulation by the State, not out -of respect for the economics
of price restraint." Id. at 2177.

In Maryland, there have been no antitrust challenges to hospital mergers, consoli-
dations or joint activity exempted by the state legislation enacted in 1985. Even if
a lawsuit were filed, state action immunity is a defense that can be raised at an
early stage of the proceedings. In a state like Maryland with clearly applicable legis-
lation, hospital could file a motion to dismiss the action in direct response to the
complaint, before discovery commences. Federal judges have exhibited a willingness
to structure pre-trial proceedings to delay discovery, the most expensive aspect of
antitrust litigation, if there is a credible argument, like state action, that could dis-
pose of the case quickly and economically. Moreover, if the state action issue were
clear, Rule 11 sanctions for filing a frivolous suit would be appropriate.

PREPARED STATEMENT OF SENATOR DAVE DURENBERGER

Good morning Mr. Chairman. Sound markets require informed consumer choice.
Managed competition attempts to enhance choice in two ways-by providing infor-
mation and by allowing consumers to choose among health plans based on reliable
price and quality information. Without informed consumers-and providers held ac-
countable for results-we will never- achieve cost containment and high quality care.

And we can't do that without a market-based price mechanism. Medical markets
work best when the best providers get all the business, and smart buyers, are re-
warded with better service and lower prices. The key to this is a price system that
works-and more and better information.

Under managed competition, consumers will choose among competing Accountable
Health Plans (AHPs). Within each plan, there may be hundreds of participating pro-
viders among whom a consumer may choose. The plan administrators guarantee
that the providers they have selected meet high quality standards.

In truth, choice is not threatened by this managed-competition structure of com-
peting AHPs-rather, it is enhanced.

However, the question to be addressed is: Are there changes that could be made
in the area of antitrust policy and enforcement that could serve the purpose of pro-
tecting the value of consumer choice from anticompetitive behavior, while also en-
couraging the health care community to make structural changes to make the sys-
tem more productive? ...

Anticompetitive practices cost our health care system money. The most egregious
examples are price-fixing, boycotts, market allocation and tying arrangements. Ten
percent of our national health care expenditures are estimated to be due to anti-



competitive behavior. That amounted to $74 billion in 1991, or $790 in the average
family's health bill. It is for this reason that those of us interested in reforming our
nation's health care system need to become more aware of the effect antitrust laws
may have on providers and providers' perception of the laws, especially as we move
to establish Accountable Health Plans (AHPs). There is concern in this area that
antitrust laws prohibit the creation of integrated service networks under certain cir-
cumstances, especially horizontal restraints of trade. But, there is also concern that
weakening the laws could complicate the negotiating process and cause managed
competition to ultimately suffer.

Many years ago, the federal government had the opportunity to support network
building. In 1937, the Group Health Association of Washington, D.C. organized as
a nonprofit cooperative. Basically, their arrangement resembled a group practice or
HMO. However, the American Medical Association questioned their structure and
sought to intervene. Ultimately, the Justice Department Indicted and convicted the
AMA on charges of violating the Sherman Antitrust Act in its efforts to suppress
the GHA.

The lesson that the medical community took away from this was to avoid coopera-
tive practice arrangements. This is a classic example of a "chilling effect" that has
remained with us for over fifty years.

Mr. Chairman, it is imperative we examine what the federal role should be in en-
couraging network building. I firmly believe that competition produces productivity,
which is essential to cost-efficient, innovative care. Government should design incen-
tives that will manage competition and prevent market failure. In short, govern-
ment must act as a facilitator of the marketplace.

In this endeavor, questions regarding antitrust law are surfacing. Therefore, Con-
gress must consider whether the current antitrust laws will continue to serve the
consumers' best interests under a new health care infrastructure.

Antitrust legislation was enacted more than 100 years ago to prevent the abuse
of market power. However, it is only recently that health providers were deemed
subject to antitrust liability. In examining market power in health care we need to
consider the climate in which medicine is practiced. Basically, two markets
emerge-geographic and specialty-related.

Encouraging network building affects both market areas. In some ways it is rel-
atively easy to define a geographical area of competition-a city or a metropolitan
area. However, in many ways it is purely subjective. In rural areas-where there
are physician shortages-it can be impossible.

It is clear from past decisions that collaboration to split up geographical areas for
the purpose of eliminating competition is "per se" illegal. Yet in reviewing market
power for a prospective merger, geographical definition becomes rather murky. So
the question remains, do we need to clarify the law in any way to set forth our in-
tention to garner a more productive system? Or, is the current practice of case-by-
case review under the "rule of reason" satisfactory?

First, we should acknowledge that the federal government doesn't challenge many
mergers or jint venture cases. And the Administration recognizes the need for pro-
viders to collaborate in order to achieve greater efficiency and productivity in the
system.

However, in practice, there remains a "chilling" effect that discourages providers
from entering joint ventures for fear of being subject to antitrust action. Congress
needs to consider the problem such misperceptions reap on the goals defined in un-
dertaking comprehensive health reform-access, quality, cost-efficiency, and produc-
tivity.

Second, the states are trying to solve the problem. We are witnessing more and
more state governments' attempting to protect health care providers from antitrust
liability in their own health reform efforts. Minnesota is working on legislation to
guarantee state oversight efforts meet the two standards of the "state action" immu-
nity doctrine. Last year, Minnesota specifically expressed its intent to replace com-
petition with regulation. And currently, there is legislation pending in the Min-
nesota Legislature that outlines the process by which applications will be reviewed,
scrutinized and supervised.

Third, there are a myriad of proposals at the federal level ranging from specifi-
cally exempting health care providers from antitrust liability or merely seeking to
clarify the ambiguity surrounding the statutes of jurisdiction.

Finally, I am pleased to represent a state that is serving as a leader in health
reform. We can learn a lot from service delivery in Minnesota. Today, we will hear
a perspective that has been generally overlooked-that of the consumer or pur-
chaser.
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Steve Wetzell, Executive Director of the Business Health Care Action Group
(BHCAG) in Minneapolis will be speaking for employers who-are striving to provide
better quality care to consumers through integrated systems of care.

In addition, I would like to request that written testimony from my constituent,
Ron Schiemann, Administrator of Quality Health Network, Inc. be accepted as part
of the hearing record. I asked Mr. Schiemann to provide the Committee with testi-
mony specifically addressing antitrust application to network building in rural
areas. The purchaser viewpoint is especially relevant as we discuss the creation of
health insurance purchasing cooperatives (HIPCs) and Accountable Health Plans
(AHPs).

In theory, managed competition should allow providers to compete on the basis
of quality, services and value-including price.

PREPARED STATEMENT OF JAMES C. EGAN, JR.

Mr. Chairman and members of the subcommittee: I am James C. Egan, Jr., Direc-
tor for Litigation for the Federal Trade Commission's Bureau of Competition. My
responsibilities include the Bureau's Health Care Division, which handles the ma-
jority of the Commission antitrust cases relating to health care. I am pleased to ap-
pear before you today to present the testimony of the Federal Trade Commission
on the relationship between antitrust enforcement and health care reform.'

There is intense interest in proposals for containing the rapidly increasing cost
of health care in the United States. I am not, of course, in a position to discuss any
particular proposal; 2 but representing an agency that for years has been an advo-
cate and defender of the role of competition in health care, I do want to discuss an
element that has figured prominently in the reform discussions to date-reliance on
competition in the health care field, including the development of managed care and
other alternative delivery plans. First, however, I would like to begin by giving you
a brief general description of the Federal Trade Commission and the antitrust laws
it enforces. Then I will address the Commission's role in enforcing these antitrust
standards in the health care sector of the economy.

The antitrust laws have been described by the United States Supreme Court as
the "Magna Carta of our free enterprise system." These laws reflect a judgment that
competition generally promotes consumer welfare and generally produces the best
mix of quality goods and services at the lowest prices. The antitrust laws also as-
sure business people an opportunity to offer their goods and services in the market-
place, and to have their success or failure determined by consumers' preferences, not
by the abuse of market power of other competitors.

Section 5 of the Federal Trade Commission Act gives the Commission two basic
powers: to prevent "unfair methods of competition," and to prevent "unfair or decep-
tive acts or practices." Only the first of these powers is the subject of my remarks
today.3 In practice, the FTC's power to prohibit unfair methods of competition
means enforcing the principles contained in the federal antitrust laws-primarily
the Sherman Act and the Clayton Act.

Two major concerns of the antitrust laws are conspiracy in restraint of trade, and
monopolization. The Sherman Act prohibits all conspiracies or agreements that un-
reasonably restrain trade; not all conspiracies or agreements-just those that unrea-
sonably restrain trade. The language is purposefully general and prevents busi-
nesses from engaging in a host of concerted actions that may dampen competition
without any offsetting consumer benefit. As interpreted by the courts, these re-
straints include agreements to fix prices or to divide marketing territories or groups
of customers. Also prohibited are conspiracies among competitors to boycott other
firms or, under certain circumstances, to use coercive tactics with the intent and ef-
fect of injuring competition.

The essence of all these types of conspiracies is that otherwise independent busi-
nesses each agree to give up freedom to act on their own, and instead act collectively
to lessen competition among themselves or to suppress competition from some firm

I This written statement represents the views of the Federal Trade Commission. My oral pres-
entation and response to questions are my own, and do not necessarily represent the views of
the Commission or any individual Commissioner.2The Administration's Health Care Reform Task Force is currently scheduled to announce its
piopIsals later this month.
3The FTC Act authorizes the Commission to challenge "unfair or deceptive acts or practices"

such as consumer fraud and false or misleading advertising. The FTC's Bureau of Consumer
Protection investigates these practices.



outside the group. 4 In these cases, proving a "conspiracy" does not require produc-
tion of a signed contract or videotaped secret meetings. An agreement may be in-
ferred from circumstantial evidence if such evidence tends to exclude the possibility
that alleged conspirators acted independently.

Monopolization is a second area of concern of the antitrust laws. Monopoly power
is the power to raise prices or restrict output (including lowering quality) without
fear of competition. Because some monopolies are a natural result of innovation or
a firm's business skill at pleasing consumers, merely having monopoly power is not
illegal. But obtaining a monopoly through improper conduct-"monopolization'-is
illegal. A firm "monopolizes" if it engages in unfair or unreasonably exclusionary
practices to obtain or keep a monopoly.

Since both monopolization and anticompetitive conspiracies are disfavored, anti-
trust also tries to prevent the development of market conditions that might foster
them. To do this, mergers between competitors are declared illegal by the Clayton
Act if their effect is likely to be a substantial lessening of competition. The competi-
tive concern with a merger that creates a monopoly is perhaps self-evident. Where
a merger stops short of creating an absolute monopoly, but nevertheless reduces the
number of competitors, the concern is that "where rivals are few, firms will be able
to coordinate their behavior, either by overt collusion or implicit understanding, in
order to restrict output and achieve prices above competitive levels." FTC v. PPG
Industries, Inc., 798 F.2d 1500, 1503 (D.C. Cir. 1986). Thus a major concern of the
Clayton Act is whether a merger will allow the remaining competitors "to coordinate
their pricing without committing detectable violations . . . of the Sherman Act

. Hospital Corp. of America v. FTC, 807 F.2d 1381, 1387 (7th Cir. 1986). Fre-
quently, before-the-fact intervention is the only effective way to deal with potentially
anticompetitive mergers. Once the merger has occurred, it often is difficult or impos-
sible to 'unscramble the eggs" and return a market to the pre-merger state of com-
petition.

With this general background about the Commission's antitrust law enforcement
mission, I now want to turn to the Commission's past and future roles in applying
these laws in the health care sector of the economy. I have two principal points.
First, antitrust enforcement by the Commission has been instrumental in enabling
alternatives to traditional fee-for-service health care arrangements to enter health
care markets in the face of opposition by some health care providers. Commission
enforcement actions have challenged anticompetitive rules that prohibited physician
affiliation with health care plans, and have halted organized boycotts by some
health care providers against newly developing health care arrangements.

Second, continued sound antitrust enforcement seems likely to be important to the
success of any competition-based model for health care reform. I will not suggest
that any particular antitrust exemption would doom any particular health care plan.
However, proposals for broad statutory antitrust exemptions that are now being ad-
vocated by some provider groups could frustrate the drive to contain rising health
care costs. Experience from the Commission's health care enforcement program sug-

ests that antitrust enforcement plays an important role in preventing organized ef-
orts to reduce price competition and to thwart cost reductions.

The FTC enforces the antitrust laws to ensure that competitive forces will allow
the development of health care delivery desired by consumers. The Commission does
not favor one type of health care delivery system over another. Instead, the Commis-
sion endeavors to keep markets competitive so that firms may offer, and consumers
may choose, whatever health care options they prefer. We do not advocate that con-
sumers choose a managed care plan over a fee-for-service health care plan. Nor does
the Commission take a position on which kind of health care plan provides better
quality health care at lower prices. Instead, we try to level the playing field so that
each plan may develop and grow as they meet the wants and needs of consumers.
The Commission seeks to ensure that anticompetitive behavior does not impede or
block the development of health care alternatives that consumers might elect to use.
This background on the function of the Commission in enforcing the antitrust laws
is a useful starting point for understanding our role in this process.

Through sound antitrust enforcement the FTC has helped allow market forces to
create an environment in which innovative forms of health care delivery could
emerge to compete on the merits. In that competitive environment, these alternative
health care delivery systems grew as consumers were attracted by the services or

4 The antitrust laws also apply to the relationship between a manufacturer and its distribu-
tors or customers. In this kind-of "vertical" relationship, the antitrust laws leave room for con-
siderably more latitude, since a manufacturer obviously must have contracts and agreements
with its distributors and customers.
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lower prices these plans offered. The concepts that form the foundation for some of
today's reform proposals were greatly facilitated by antitrust law enforcement.

Before I develop these points in greater detail, however, let me offer a general ca-
veat. Although I firmly believe that antitrust enforcement has been and will con-
tinue to be an important factor in allowing for the development of a more cost-effec-
tive health care delivery system, antitrust cannot, and will not, alone solve the prob-
lem of controlling health care costs. My suggestion is a more modest one: that anti-
trust has a role to play in fostering competition in health care markets and thereby
facilitating other cost containment efforts. I believe that the Federal Trade Commis-
sion can and should continue to play a significant, constructive role in this process.

I. THE CONTRIBUTION OF ANTITRUST ENFORCEMENT TO THE DEVELOPMENT OF HEALTH
CARE PLANS

Understanding the role that antitrust enforcement has played during the last two
decades in opening health care markets to new forms of competition requires an his-
torical perspective. Until the late 1970s, most physicians practiced solo, fee-for-serv-
ice medicine. There were few alternative arrangements. Even multispecialty group
practices were rare, and health care plans that sought to compete by signing upa
limited panel of selected physicians were impeded by a variety of restrictions. Most
hospitals operated in a similarly independent fashion, with few limitations on what
they could charge.

The early forerunners of today s managed care arrangements met with opposition.
Some physicians who associated with such plans were the targets of reprisal, facing
charges of unethical conduct, expulsion from local medical societies, and loss of hos-
pital privileges.5 In 1943, the Supreme Court upheld a criminal antitrust conviction
of the American Medical Association and the Medical Society of the District of Co-
lumbia for conspiring to obstruct the operation of Group Health Association, an
early health maintenance organization. 6 The associations had taken disciplinary ac-
tions against Group Health staff physicians, imposed sanctions against doctors who
consulted with Group Health physicians, and threatened disciplinary action against
hospitals at which Group Health doctors were permitted to practice.

Notwithstanding the Supreme Court's decision, providers of alternative health de-
livery systems, and physicians who associated wit them, continued to face opposi-
tion to their activities. In 1975, the Commission issued an administrative complaint
challenging the AMA's ethical standards. The complaint alleged that the AMA's eth-
ical restrictions prohibited physicians from providing services to patients under a
salaried contract with a "lay" hospital or Health Maintenance Organization
("IMO"), "underbidding" for a contract or agreeing to accept compensation that was
"inadequate" compared to the "usual" fees in the community, and entering into ar-
rangements whereby patients were supposedly denied a "reasonable" degree of
choice among physicians. In 1979, the Commission held that all of these restraints
violated the antitrust laws. 7

HMOs and other managed care plans attempt to achieve cost-effectiveness by lim-
iting the provider panel to those known to provide the desired quality of care, giving
this limited panel incentives to control costs, and in some instances exercising direct
supervision over the appropriateness of the course of treatment selected. While pa-
tient choice is limited once the patient has enrolled in such a plan, the existence
of these plans allows the purchasers to decide whether the cost savings the plans
offered are worth accepting their limitations. But prohibitions of "inadequate' fees
or requirements of "reasonable" provider choice can impede the ability of these plans
to operate effectively.

The advertising aspect of the Commission's AMA case also benefited consumers.
Doctors had been prohibited by the AMA's ethical rules from disseminating truthful
information to the public about the price, quality, or other aspects of their services
(such as office hours, acceptance of Medicare assignment or credit cards, use of
Spanish-speaking staff, or house-call services).8 The Commission found that this ban
on truthful advertising had a particularly adverse impact on newly emerging plans
such as HMOs, which needed to advertise precisely because they were novel, and
thus unfamiliar to consumers. 9 The ability to advertise is particularly important to
a new market entrant.

'See P. Feldstein, Health Associations and the Demand for Medical Care 40-44 (1977).
OAmerican Medical Ass'n v. United States, 317 U.S. 519 (1943). '
?American Medical Ass'n, 94 F.T.C. 701 (1979), affd as modifieq,1638 F.2d 443 (2d Cir. 1980),

affd by an equally divided Court, 455 U.S. 676 (1982).
8See Id. at 846-48. See also Broward County Medical Society, 99 F.T.C. 622, 624 (1982) (con-

sent order).
994 F.T.C. at 1006.



69
Even after the Commission's AMA case freed physicians to affiliate with health

care plans, these plans often continued to face boycotts by providers. While some
providers join managed care plans, and many others compete against them on the
merits, our experience shows that some providers have engaged in illegal concerted
action to resist new forms of competition. The Commission has taken action to rem-
edy conduct such as obstructing hospital privileges for HMO physicians 1o and boy-
cotting a hospital that was planning to open an HMO facility. 1

Within the last two years alone, the Commission has issued a series of orders
against alleged threatened boycotts by physicians in the Fort Lauderdale, Florida
area to prevent local hospitals from pursuing affiliation with the Cleveland Chnc.
The Cleveland Clinic is a nationally known provider of comprehensive health care
services. The Clinic, which operates as a multispecialty group medical practice, of-
fers a predetermined "global fee" or "unit price" covering all aspects of many serv-
ices, such as surgery. The Commission's complaints alleged that when the Clinic
sought to establish a facility in Florida, local physicians sought to prevent its physi-
cians from gaining hospital privileges by threatening to boycott the hospitals. Our
orders prevent such activity from recurring.

The Commission also played an important rile in taking enforcement action to
end barriers to the emergence of independent health care prepayment plans. The
first medical and hospital prepayment plans-forerunners of today's Blue Cross and
Blue Shield plans-were outgrowths of state or local medical societies and hospital
associations. These groups initially had direct control of the plans, but in the early
1970s the Blue Cross plans began to split off from the hospital associations. Pro-
vider control of Blue Shield plans lasted longer. An important factor in the debate
about provider control of Blue Shield plans was a Commission staff report detailing
evidence that medical societies had used control of the plans to increase physicians'
fees and to obstruct competition from nonphysician providers and from health care
plans.

13

One of the first Blue Shield plans to become independent of a medical society was
Blue Shield of Michigan. Once independent, this plan introduced several proposals
to contain the rising cost of physicians' services. The state medical society responded
by forming a "negotiating committee" that orchestrated boycotts of the plan to de-
feat cost containment. In Michigan State Medical Society, the Commission prohib-
ited such joint "negotiations." 14

The Commission has since enjoined a number of other conspiracies to obstruct
cost containment measures, in cases such as Federal Trade Commission v. Indiana
Federation of Dentists,15 where the Supreme Court unanimously affirmed a Com-
mission decision halting a conspiracy among dentists to frustrate a cost containment
program by withholding dental X-rays from insurers. The refusal to provide the X-
rays frustrated the cost containment effort by preventing the efficient operation of
utilization control mechanisms. 16 More recently, we obtained a consent order that
required the dissolution of an allegedly "sham" venture among physicians who were
not economically integrated but simply operated to conduct joint negotiations to de-
feat the cost reduction initiatives of third-party payors. 17

Also important to health care cost containment is the preservation of competition
among institutional providers of health care services, including hospitals. Thus, our
review of hospital mergers, as I will discuss later, helps to maintain competitive
conditions that enable consumers and health care plans to choose among competing
alternatives.

The antitrust enforcement actions I have just described by no means exhaust the
categories of the Commission's efforts to preserve competition and thus expand the
variety of health care plans, particularly more cost-containment options. For exam-
ple, the Commission has brought cases that challenged unjustified restrictions on
the delivery of health care services by nonphysician providers, such as nurse-mid-

10 Eugene M. Addison, M.D., 111 F.T.C. 339 (1988) (consent order).
"Medical Staff of Doctors' Hospital of Prince Georges County, 110 F.T.C. 476 (1988) (consent

order).12 Diran Seropian, M.D., Dkt. No. 9248, 57 Fed. Reg. 44,748 (1992) (consent order); Medical
Staff of Holy Cross Hospital, C-3345, 56 Fed. Reg. 49,184 (1991) (consent order); Medical Staff
of Broward General Medical Center, C-3344, 56 Fed. Reg. 49,184 (1991) (consent order).13Medical Participation in Control of Blue Shield and Certain Other Open-Panel Medical Pre-
payment Plans, Staff Report to the Federal Trade Commission (1979).

4101 F.T.C. 191, 296, 313-14 (1983).
16 Federal Trade Commission v. Indiana Federation of Dentists, 476 U.S. 447 (1986).
16d. at 461.17Southbank IPA, Inc., C-3355, 57 Fed. Reg. 2913 (1992).



wives or podiatrists.1 8 The Commission does not side with non-physiciatis against
physicians, or vice versa; of course, but seeks to ensure that consumers have the
opportunity to choose between them. In general, antitrust enforcement seeks to en-
sure that physicians and non-physician professionals are able-so far as possible-
to compete on a level playing field. The resulting expanded range of choice benefits
both health care plans and individual health care consumers.
The Commission has also acted against provider efforts that directly sought to

frustrate cost-containment programs. The Commission has entered several consent
orders with associations of pharmacies and their members that had allegedly orga-
nized boycotts to thwart third-party-payor attempts at cost containment, by jointly
threatening to withdraw as providers from the payors' prescription drug benefit pro-
grams unless the pharmacies' compensation demands were met.19

Commission enforcement in pharmaceutical markets has not been confined to
pharmacy boycotts. Last year, the Commission issued an order preventing Sandoz
Pharmaceutical Corporation from "tying" its antipsychotic drug, clozapine, to a blood
testing and monitoring service. 20 This action likely saved the Department of Veter-
ans Affairs, one major purchaser of clozapine, $20 million a year.

Last year, twoleading manufacturers of infant formula settled Commission
charges that they had engaged in unilateral facilitating practices to eliminate com-
petitive sole-source bidding in the federal government's Women, Infants, and Chil-
dren (WIC) program in Puerto Rico. The manufacturers agreed to refrain from such
actions in the future and to provide restitution in the form of 3.6 million pounds
of free infant formula to the U.S. Department of Agriculture, which administers the
WIC program.

22

Finally, I would be remiss if I did not mention some of the merger cases brought
by the Commission in the health care area. In addition to the hospital merger cases,
which I will discuss later, in the last three years the Commission has entered into
consent orders restructuring transactions among firms producing such diverse
health care products as dental amalgams, human growth hormone, and wheelchair
lifts.23 By preventing transactions that are likely to reduce competition and lead to
higher prices in a broad spectrum of health care markets, the Commission's merger
enforcement contributes to the overall health care cost containment effort.

II. ANTITRUST EXEMPTIONS AND HEALTH CARE REFORM

Just as sound antitrust enforcement has contributed significantly to the growth
of alternative arrangements in the health care sector, so it is likely to be an impor-
tant underpinning of future reform. Our experience in health care markets has
shown that, without the protection that antitrust law provides, efforts to contain
health care costs sometimes can be frustrated by the opposition of certain providers.

Nonetheless, there have recently been a variety of proposals to create special anti-
trust exemptions for collective action by hospitals and physicians. Some seek an ex-
emption for mergers and various kinds of joint ventures from antitrust scrutiny.
Others seek an exemption for various forms of concerted action-in particular, col-
lective negotiations with health care purchasers and payors. Without getting into
the specifics of any proposal, I want to explain the reasons for concern about exemp-
tions in this area.

At their core, the proposed exemptions for physicians and hospitals may be based
on questionable arguments about th t nature of competition-in health care markets

'sFor example, the Commission prohibited boycotts of nurse midwives (State Volunteer Mu-
tual Ins. Corp., 102 F.T.C. 1232 (1983) (consent order)) and podiatrists (North Carolina
Orthopaedic Ass'n, 108 F.T.C. 116 (1986) (consent order)).

19E.g., Southeast Colorado Pharmacal Ass'n, C-3410, 57 Fed. Reg. 52,631 (1993) (consent
order); Peterson Drug Company, No. D-9227 (1992) (Commission adopted opinon of administra-
tive law judge after appeal withdrawn); Chain Pharmacy Ass'n, No. D-9227, 56 Fed. Reg. 9223
(1991); Orange County, Pharmaceutical Soc'y, No. C-3292, 55 Fed. Reg. 31,441 (1990) (consent
orders).2 0 Sandoz Pharmaceutical Corp., C-3385. 57 Fed. Reg. 36,403 (1992) (consent order).
2'This was one of two tying cases brought by the Commission. In the other case, the Commis-

sion prohibited the owner of certain renal dialysis clinics from using a tying arrangement to
circumvent Medicare reimbursement limits on outpatient dialysis services. Gerald S. Friedman,
No. C-3290, 55 Fed. Reg, 27,686 (1990) (consent order).

2 FTC v. Mead Johnson & Co., No. 92-1366 (D.D.C. June 11, 1992) (consent order); FrC v.
American Home Products Corp., No. 92-1365 (D.D.C. June 11, 1992) (consent order). The Com-
mission is also pursuing allegations of price fixing against a third manufacturer which did not
agree to settle the Commission's allegations. FTC v. Abbott Laboratories, 1992-2 Trade Cas.
(CCH) 169 996 (D.D.C. 1992).

23Dentsply International, Inc., C-3407, 58 Fed. Reg. 6796 (1993) (consent order); American
Stair-Glide Corp., C-3331, 56 Fed. Reg. 26,108 (1991) (consent order); Roche Holding Ltd., C-
3315, 55 Fed. Reg. 53,191 (1990) (consent order).



and how antitrust law applies to physicians and hospitals. One argument is that
due to market imperfections, competition in health care does not work to contain
costs and ensure quality. The other argument is that antitrust law is not flexible
enough to deal with markets, such as many health care markets, that may not re-
semble perfect competition. In our view, however, the record of antitrust enforce-
ment in the health care field shows that competition is important to containing costs
and ensuring quality, and that antitrust enforcement is flexible enough to prevent
harmful conduct without interfering with efficient joint conduct that benefits con-
sumers.

A. Hospital Exemptions
Recently, Congress has considered a number of proposals for special antitrust ex-

emptions for hospital mergers and joint ventures. Certain groups have proposed leg-
islation that would allow hospitals, under some circumstances, to obtain antitrust
immunity for combining their operations, or sharing medical services or equipment.

Is there a need for this type of legislation? The proponents pose two arguments.
First, they contend that due to widely perceived uncertainty about the antitrust
laws'prohibitions, efficient mergers and joint ventures among hospitals are pre-
ventedor inhibited. Second, and more broadly, they contend that there is an inher-
ent conflict between the antitrust laws and demands to contain costs by eliminating
unnecessary duplication of services and facilities. We believe that the available evi-
dence fails to support their assertions.

Sound antitrust enforcement does not hinder efficient, procompetitiv& collabora-
tions. Let me put the issue in perspective. In a typical year, there are about 50 to
100 hoopital mergers or other arrangements consolidating previously independent
hospitals. Review of these transactions by Commission staff normally entails mini-
malor no direct contact with the parties and no delay in the transaction beyond
statutory Hart-Scott-Rodino requirements. In the past decade, the Commission has
conducted only about two dozen formal investigations, mostly involving larger met-
ropolitan hospitals, and has challenged, on average, less than one hospital merger
a year.

Our assessment of the impact of antitrust enforcement on hospital collaborations
has been confirmed by some others. Hospital merger and joint venture activity has
been so vigorous that a recent article in Modern Healthcare was entitled '"Mergers
Thrive Despite Wailing About Adversity." 2 4 After an examination of the record, the
article dismissed the claim that antitrust enforcement inhibited hospital consolida-
tion. Similarly, a Department of Health and Human Services task force recently ex-
amined the claim that enforcement agencies have become too adversarial in chal-
lenging hospital.mergers, concluding that the assertion was not supported by the
evidence.

2 5

The HHS task force specifically addressed the issue of rural hospital mergers,
which has been the subject of some attention of late. It found that there was no
evidence that the possibility of scrutiny by the antitrust enforcement agencies ad-
versely affected consolidation among hospitals in rural markets. The task force also
found that very few such mergers are investigated, and concluded that there was
"no need to exempt and therefore tacitly encourage mergers among hospitals in
rural or 'small' urban settings." 26 We believe that the task force report supports our
contention that antitrust enforcement does not inhibit efficient mergers in the hos-
pital area.

The enforcement record on hospital joint ventures similarly should not evoke con-
cern. To date, the Commission has not challenged a single joint venture among hos-
pitals. Indeed, in the context of our merger enforcement, we have expressly allowed
various types of hospital joint ventures that are not likely to raise serious antitrust
concerns. In a recent order blocking a hospital merger in a highly concentrated mar-
ket, the Commission exempted from the order's reporting requirements any prospec-
tive joint ventures the hospitals might decide to undertake to provide data process-
ing, laboratory testing, and health care financing.2 7 These joint ventures appeared

2 4Modern Healthcare, Oct. 12, 1992, at 30.2 5Report of the Secretary's Task Force on Hospital Mergers, at 11 (Jan. 1993). The report noted
that between 1987 and 1991 the FTC and the Justice Department investigated only 27 of 229
hospital mergers and challenged only 5 transactions.

26 Id. at 9.
27 University Health, Inc., FTC Docket No. 9246, 57 Fed. Reg. 29,084, 44,748 (1992) (consent

order) (exempting a wide range of support service joint ventures). See Federal Trade Commis-
sion v. University Health, Inc., 938 F.2d 1206 (11th Cir. 1991) (upholding FTC challenge to ac-
quisition of hospital). See also The Reading Hospital, FTC Docket No. C-3284, 55 Fed. Reg.

264, 3266, 15,290 (1990) (consent order) (the Commission determined that voluntary separation
Continued
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likely to achieve efficiencies and improve specific services, without endangering
price and quality competition for other competitive services, as a complete merger
could.

The great majority of hospital mergers and joint ventures-like those in most
lines of business-do not endanger competition. Host hospital mergers do not pose
a threat to competition because they occur in markets with a substantial number
of competitors. Indeed, many hospital mergers may enhance efficienc; and promote
competition.

Similarly, many hospital joint ventures are efficiency-enhancing. Joint ventures
can make new technologies available to communities that otherwise could not have
them and can spread the cost of ownership of expensive equipment among compet-
ing providers. But joint ventures need not be confined to the acquisition of expensive
technologies. They may also facilitate the provision of essential services to a commu-
nity. Thus, it may not be uprising that most hospitals engage in some forms of
joint venture activity. To cite but one example, virtually all hospitals acquire many
of their day-to-day supplies through buying cooperatives. 28

But the fact that most hospital mergers and joint ventures are procompetitive
does not mean that there is no place for antitrust enforcement in hospital markets.
Some transactions involving hospitals are anticompetitive, and the Commission
seeks to ensure that health care consumers have a sufficient selection of competing
providers to be able to shop for the best possible bargain.

In our hospital merger investigations, we examine a broad range of evidence con-
cerning the likely impact of the merger on health care costs. We do not rely on mar-
ket concentration figures standing alone. One of several factors to be examined is
the views of buyers of hospital services including insurance companies, health care
plans, and large employers. In many of these investigations, these buyers have stat-
ed that competition among hospitals is important because it permits them to get
better deals. When we review hospital mergers, we consider whether the merger will
help or hurt payors and health care plans in their attempts to hold down cost in-
creases. If hospital mergers are exempted from the antitrust laws, hospitals may be
able to acquire market power and resist such cost-containment efforts.

Finally, let me address the argument that merger enforcement in the health care
area actually leads to higher, not lower health care costs. The argument we hear
with increasing frequency is that competition among hospitals should not be encour-
aged because it leads to costly duplication of services and facilities. This argument
was made to the Commission by Hospital Corporation of America in defense of a
proposed merger a few years ago. The Commission found that the argument was
contradicted by a great deal of evidence in that case, including internal hospital doc-
uments stating that "increasing competition in the health care sector ... will allow
natural market forces to slow the price spiral." 29

The Commission's experience in merger enforcement in the health care area has
demonstrated that often procompetitive mergers can result in the elimination of du-
plication of services. In some circumstances, elimination of redundant underutilized
facilities can improve the effectiveness of operating those that remain. The Commis-
sion is aware, however, that care must be given to ensure that eliminating duplica-
tion of services does not become simply a convenient excuse for avoiding competi-
tion.
B. Exemptions for Professionals

Current proposals for an antitrust exemption for physicians focus on physicians'
dealings with purchasers and payors of health care services. Today many physicians
compete to be selected by one or more health care plans. Through this competition
among physicians, plans seek to employ enough quality physicians without paying
unnecessarily high prices. One exemption supported by certain health care profes-
sionals would permit competing physicians to eliminate competition by joining to-
gether and, without engaging in any risk sharing or integration of their practices
or finances, collectively bargaining with large purchasers and payors of health care
services.

Purchasers and payors that represent a large number of consumers may have suf-
ficient clout and knowledge to bargain aggressively with physicians and other health
care providers to obtain lower charges and adherence to a variety of cost-contain-

of the merged hospitals was sufficient to restore them as independent competitors, even though
both hospitals continued to participate in hospital-sponsored health plan joint ventures, and to
share laundry, laboratory and biomedical equipment pair services).2sSee Nearly All Hospitals Use Group Purchasing, Modern Healthcare, Dec. 24-31, 1990, at
40.29Hospital Corp. of America, 106 F.T.C. 361, 478-87 (1985), aff, 807 F.2d 1381 (7th Cir.
1986), cert. denied, 481 U.S. 1038 (1987).



ment measures. An exemption allowing sellers of health care services to aggregate
for bargaining purposes may, however, enable provider to defeat legitimate cost
containment efforts.

The argument for exempting health care providers' joint bargaining from antitrust
scrutiny is based on the questionable premise that health care purchasers possess
market power and can therefore artificially depress health care prices. In most mar-
kets, however, there appear to be a large number of medical care alternatives, in-
cluding Blue Cross and Blue Shield plans, numerous commercial insurers, HMOs,
and other firms that offer health insurance or benefits. In the absence of market
power on the part of large purchasers and payors, permitting physicians to aggre-
gate their power would not create a "counterbalance," but rather could give physi-
cians unconstrained market power and the ability tc raise prices for health care
services. Even in circumstances in which the number of payors is limited, we are
not aware of any evidence to suggest that allowing physicians to collaborate in nego-
tiating prices will lead to any benefits to consumers.

But we need not rely on theories to see what happens when provider groups col-
lectively "negotiate" with payors and purchasers. A good example is the Michigan
State Medical Society case I mentioned. To satisfy consumers, the plan needed to
have contracts with a large enough number of physicians who would agree to accept
the plan's payment as payment in full. The plan relied on competition among physi-
cians to obtain the right number and mix of physicians, but physicians agreed
among themselves that they would not compete over the terms they would accept
from Blue Shield. Instead, these physicians agreed that none of them would join the
plan unless and until the plan responded to the demands of the medical society.

No antitrust exemption is necessary for physicians to serve, individually and col-
lectively, as forceful advocates for their patients and profession; that is clearly legal
under the antitrust laws. But as the Commission and court decisions make clear,
the collective judgment of health care providers concerning what patients should
want can differ markedly from what patients themselves are asking for in the mar-
ketplace. The point is straightforward. Physicians can engage in forceful advocacy
and provide information to health plans without an antitrust exemption.30 The
Commission has made clear in its remedial orders governing physician boycotts that
physicians may nonetheless jointly provide information to payors (or insurers).31

ut an antitrust exemption for "collective negotiations" could permit providers to
override consumer choice and harm our economy.

Lately we have also heard the claim that antitrust enforcement interferes with
responsible self-regulation by groups of health care providers, and that antitrust
prevents such groups from addressing problems of fraud and abuse. Let me assure
you that this simply is not the case. Antitrust law does not prevent professional as-
sociations from disciplining or expelling members who do not meet minimal quality
of care standards, or who engage in false, deceptive, or other abusive behavior.
Many Commission orders involving health care professionals contain provisions ex-
plicitly permitting the regulation of false and deceptive dissemination of informa-
tion.Z As the Commission emphasized in its 1979 opinion in the AMA case, profes-
sional associations "have a valuable and unique role to play" regarding deceptive
and oppressive conduct by their members.33

Before leaving the subject of self-regulation, let me also say a brief word about
the AMA's request for an FTC advisory opinion on peer review of doctor's fees by
medical societies, because I have heard several public references to it recently. More
than a decade ago the Commission approved the concept of advisory fee review by
professional organizations. 34 Such programs can provide valuable information to pa-

"°The Commission's Analysis of Proposed Consent Order to Aid Public Comment in the Chain
Pharmacy Association matter illustrates this distinction. Chain Pharmacy Ass'n of New York
State, Inc., Dkt. No. 9227, 56 Fed. Reg. 12,534, 12,541 (1991).3 1 See, e.g., Southbank IPA, Inc., C-3355, 56 Fed. Reg. 50912, 50914 (1991); 57 Fed. Reg. 2913
(1992); Rochester Anesthesiologists (formerly Jose F. Calimlim, M.D.), 110 F.T.C. 175, 180-81
(1988) (consent order); Michigan State Medical Society, 101 F.T.C. 191, 307-08, 314 (1983).
32See American Psychological Ass'n, C-3406, 58 Fed. Reg. 557 (1993) (Commissioner

Azcuenaga concurred in part and dissented in part); National Association of Social Workers, C-
3416, 57Fed. Reg. 61,424 (1992) (Commissioner Starek dissented).

"American Medical Ass'n, 94 F.T.C. at 1029.
3
4 Iowa Dental Ass'n, 99 F.T.C. 648 (1982) (advisory opinion approving proposal of dental asso-

ciation to institute a peer review program which would aid the cost containment efforts of third-
party payers, so long as the fee review program was voluntary and non-binding, guidance in
particular disputes was not disseminated to members generally as b n indication of appropriate
pricing, and the judgments of the peer review panel did not proceed from pre-agreed price stand-
ards).



tients and others who pay for medical care, and, as lonE as they are properly struc-
tured, present no antitrust concerns. The AMA has asked the Commission to ap-
prove a tye of fee review that goes beyond the kind of peer review that has been
approved in the past, because it would involve not only the provision of information
to consumers about the reasonableness of specific fees, but also possible diwiplinary
action against physicians in certain circumstances.

In order to analyze the AMA's proposal, several months ago the Commission's
staff that has been reviewing the proposal asked the AMA to provide additional in-
formation and to clarify certain aspects of the proposal. That information has been
received, and the FTC staff and AMA representatives conferred in late February.
The Commission intends to resolve the matter expeditiously.

CONCLUSION

Thank the Committee for the opportunity to present this testimony. I will now
be happy to answer your questions.
Attachment.

1. Questions from Senator Rockefeller

1) Are there any segments of the health care economy where
immunity from antitrust violations would increase the efficiency
and quality of health care?

Answer:

I do not believe so. Antitrust law is designed to promote
efficiency (including efficiencies of improved service quality),
and antitrust analysis explicitly takes into account likely
efficiencies. I do not know of a single instance where the
antitrust laws have prevented conduct that, on balance, would
have increased the efficiency and quality of health care to the
benefit of consumers.
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2) Industry-specific antitrust egaeptions have been made. What
has been the statutory criteria for these exceptions?

Answer:

There do not appear to be any generally applicable statutory
criteria for granting an industry-specific antitrust exemption.
In many, but not all cases, statutory exemptions from the
antitrust laws have been granted to industries that are
extensively regulated by federal or state government.

2A) From your experience, is there any situation in which a
sector of the health care economy meets the criteria for
antitrust exception?

Answer:

No. To the extent that extensive regulation by other
agencies may be considered a "criterion" for exemption of certain
industries, health care entities are generally not subject to
comparably extensive regulation of their marketplace behavior.
Consequently, exempting them from the antitrust laws, without
imposing extensive regulating, could effectively permit private
parties, such as hospitals, to jointly decide issues of price and
quality in a manner that imperils consumers' interest in cost-
effective and high quality care.

3) Is there any research that supports advantages of competition
for the hospital sector? Is the situation different in rural
areas?

Are there any circumstances where competition impedes a
hospital's ability to provide high quality, cost-effective health
care?

Answer:

There are a number of economic studies concluding that
hospital competition is beneficial to consumers, particularly in
markets where "managed care" health plans (such as health
maintenance organizations) are able to take advantage of such
competition to direct patients to providers offering the most
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cost-effective care.' Those studies do not specifically address
themselves to the benefits of competition in rural areas, where
"managed care" plans are less prevalent. I nevertheless believe
the results of the studies on hospital competition in urban
health care markets can be extended to also indicate similar
benefits in rural markets.

2

Competition tends to promote, not hinder, the delivery of
high-quality, cost-effective health care. This will be
increasingly true as health care reimbursement mechanisms change

I 5 Testimony of Michael A. Morrisey, Ph.D., before the
Subcommittee on Investment, Jobs and Prices, Joint Economic
Committee, U.S. Congress (June 17, 1992), discussing, e.g.,
G. Melnick, J. Zwanziger, A. Bamezai, and R. Pattison, "The
EffectV of Market Structure and Bargaining Position on Hospital
Prices," 11 Journal of Health Economics 217 (1992); J. Robinson,
"HMO Market Penetration and Hospital Cost Inflation in Califor-
nia," Journal of the American Medical Association (Nov. 20,
1991); J. Zwanziger and G. Melnick, "The Effects of Hospital
Competition and the Medicare PPS Program on Hospital Cost
Behavior in California," 7 Journal of Health Economics 301
(1988). See a.lso D. Dranove, M. Shanley and W. White, "Price and
Concentration in Hospital Markets: The Switch from Patient-
Driven to Payor-Driven Competition," Journal f Law and
Economics _ (1993) (forthcoming); J. Robinson and C. Phibbs,
"An Evaluation of Medicaid Selective Contracting in California,"
8 Journal of Health Economics 437 (1989); M. Noether,
"Competition Among Hospitals," 7 Journal of Health Economics 259
(I288).

Some studies suggest that more competitive hospital markets
have higher prices than markets with one or few providers. I
believe these studies are unpersuasive. That view was shared by
Judge Richard Posner of the Seventh Circuit Court of Appeals, a
noted scholar in antitrust law and economics, in an opinion
finding neither the "early and inconclusive" evidence on
competition and pricing in hospital markets, nor the unusual
characteristics of those markets (some of which facilitate rather
than hinder anticompetitive price increases), justified departure
from the normal legal and economic presumption that competition
benefits consumers. United States v. Rockford Memorial CorD.,
898 F.2d 1178 (7th Cir.), cert. denied, 498 U.S. 920 (1990).

2 Zwanziger and Melnick attempted to measure whether
rural location was a significant factor in explaining hospital
costs, but their rural variable was not a significant factor. J.
Zwanziger and G. Melnick, "The Effects of Hospital Competition
and the Medicare PPS Program on Hospital Cost Behavior in
California," 7 Journal of Health Economics 301 (1988).

• . . J,



to give hospitals greater incentives to be cost-effective (as has
already occurred with the flat reimbursement rates for operating
expenses under Medicare). I view the "medical arms race"
scenario as aberrant and increasingly uncommon, simply because
price competition and reimbursement reforms are increasingly
limiting hospitals' opportunities to have wasteful expenditures
subsidized by third-party payers.' It appears more typical for
hospitals to have problems getting enough reimbursement to cover
reasonably efficient operations; such hospitals would have little
or no money left over to spend in unproductive duplication of
functions already being performed well by other hospitals in
their areas.

4) We've heard much about the virtues of competition in health
reform to bring down physician costs. can you provide any
empirical evidence demonstrating the advantages of competing
physician groups?

Answer:

Competition among physician groups takes many forms,
including affiliation with managed care arrangements such as HMOs
and PPO programs. Much of this competition focuses on the
physicians' efficacy in controlling health care costs, including
not only the costs of physician services but, perhaps of even
greater import, the costs incurred through use of expensive
hospital services by those physicians on behalf of their
patients. A summary of the results of empirical studies
concerning the effects of health care competition involving HMOs
and PPOs will be part of a forthcoming article by two staff
members of the Commission's Bureau of Economics.4  I am enclosing
a copy of the relevant parts of that draft article for your
review.

In addition, our discussions with third-party payors in the
co'irse of numerous investigations confirm that, as a practical
matter, the existence of provider competition in a market is a

of course, not all competition by hospitals to make
capital expenditures need be for wasteful expenditures.
Hospitals may raise quality to attract physicians. See, D.
Dranove, M. Shanley and C. Simon, "Is Hospital Competition
Wasteful?" 23 Rand Journal of Economics, 247-262 (1992).

P. Pautlar and M. Vita, "Hospital Market Structure,
Hospital Competition. and Consumer Welfare: What Can the
Evidence Teii Us?," 10 Journal of Contemporary Health Law and
Policy __ (1994) (forthcoming).
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necessary precondition to payers' ability effectively to
negotiate with health care providers contractual arrangements
that help control or lower costs to consumers. An example of the
workings and effects of such competition can be found in the
Minneapolis-St. Paul area, where for years there has been
aggressive and widespread competition among groups of health care
providers through affiliation with various competing HMOs. I
think that the Minneapolis experience, among others, strongly
suggests that competition can be highly successful in helping to
keep health care costs lower without jeopardizing quality or
access to care.

5) The difference between actual risk and perceived risk of
antitrust litigation is fairly significant. What has the FTC
done to clarify to health care providers the actual risk of----
violating antitrust laws? What more can you do since there is a
very real perception by hospitals, in my own state, that they
cannot even sit in the same room together and discuss their
community's health care needs?

Anwer:

The Commission regularly engages in a number of activities,
both formal and informal, to explain whether any given activity
is likely to run afoul of the antitrust laws. Such activities
range from issuing opinions in formal adjudications in which the
Commission expressly examines certain conduct and makes a
determination as to its legality, through the issuance of
guidelines, to giving testimony and speeches covering particular
enforcement areas. Many of these activities involve generic
issues of antitrust enforcement that apply generally to all
industries. Other activities are focused on issues specifically
related to health care.

In the area of merger enforcement, the American Hospital
Association has noted that "[t]he general analytic framework for
analyzing the antitrust ramifications of hospital mergers is well
established."' The Commission and the Antitrust Division of the
Department of Justice have published Merger Guidelines that
outline the current enforcement policy of the Agencies.

6 These

American Hospital Association, Hospital Mergers: An
Executive's Guide through the Antitrust Thicket, at p. 20
(September 1989).

SThe Department of Justice and Federal Trade Commission
Horizontal Merger Guidelines (1992), reprinted in 4 Trade Reg.
Rep. (CCH) 13,104 ("Merger Guidelines").
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Merger Guidelines set forth the bazic antitrust framework for
analyzing mergers, including hospital mergers. Moreover, the
Commission has issued opinions in two adjudicated hospital merger
cases in which the Commission challenged hospital acquisitions.
In each case the Commission found that the acquisitions violated
the antitrust laws. The decisions set forth the Commission's
reasoning in detail. In three other hospital merger cases, the
Co.mission issued a complaint alleging that the acquisition
violated the law, and accepted a consent order against the
respondent." Although such complaints and consent orders do not
contain the same detail as adjudicated cases, they do set forth
the basis of the Commission's actions.

With respect to horizontal agreements among health care
providers, the Commission has issued numerous decisions, has
accepted numerous consent orders, and has issued advisory
opinions concer.;ing the legality of proposed conduct. The
Commission's statements have covered many different horizontal
activities including such issues as (1) advertising restraints

? American Medical International. Inc., 104 F.T.C. 1
(1984) (order modified 104 F.T.C. 617 (1984) and 107 F.T.C. 310
(1986)), and Hospital Corporation of America, 106 F.T.C. 361
(1985), aff' d 807 F.2d 1381 (7th Cir. 1986), cert. denied, 481
U.S. 1038 (1987).

A Hospital Corporation of America, 106 F.T.C. 298 (1985)
(consent order) (modified 106 F.T.C. 609 (1985)); The Reading
Hospital, C-3284 (FTC Consent order issued April 20, 1990, 55
Fed. Reg. 15,290 (April 23, 1990)); and University Health. Inc.,
D. 9246 (consent order issued September 9, -1992). In the latter
case, the Commission previously obtained an injunction
prohibiting the transaction pending the agency's administrative
adjudication of the complaint. The court of appeals decision in
particular provides detailed guidance on the application of the
Clayton Act to hospital mergers. FTC v. University Health, Inc.,
1991-1 Trade Cases 69,400 (S.D. Ga.) and 1991-1 Trade Cases
1 69,444 (S.D. Ga.), revd, 938 F.2d 1206 (11th Cir. 1991).

Q Horizontal agreements refer to agreements between two
firms or entities that compete with one another, as distinguished
from vertical agreements that refer to agreements between a
supplier and a buyer.
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imposed by professional associations,0 (2) pricing
conspiracies," (3) conspiracies to obstruct insurers' cost

I0 See American Dental Association, 94 F.T.C. 403 (1979)
(consent order) (modified 100 F.T.C. 448 (1982) and 101 F.T.C. 34
(1983)); American Medical Association, 94 F.T.C. 701 (1979),
aff'd as modified, 638 F.2d 443 (2d Cir. 1980), aff'd by an
eauallv divided Court, 455 U.S. 676 (1982) (order modified 99
F.T.C. 440 (1982), 100 F.T.C. 572 (1982), and 56 Fed. Reg. 56,223
(November 1, 1991)); Broward County Medical Association, 99
F.T.C. 622 (1982) (consent order); Iowa Dental Association, 99
F.T.C. 648 (1982) (advisory opinion); Association of Independent
Dentists, 100 F.T.C. 518 (1982) (consent order); American Academy
of Ophthalmology, 101 F.T.C. 1018 (1983) (advisory opinion);
Michigan Association of Osteopathic Physicians & Surgeons, 102
F.T.C. 1092 (1983) (consent order); Washington D.C.
Dermatological Society, 102 F.T.C. 1292 (1983) (consent order);
Michigan Optometric Association, 106 F.T.C. 342 (1985) (consent
order); Oklahoma Optometric Association, 106 F.T.C. 556 (1985)
(consent order); American Academy of ptometry. Inc., 108 F.T.C.
25 (1986) (consent order); Tarrant County Medical Society, 110
F.T.C. 119 (1987) (consent order); Connecticut Chiropractic
Association, C-3351, 56 Fed. Reg. 65,093 (December 13, 1991)
(consent order issued November 19, 1991); American Psychological
Association, C-3406, 58 Fed. Reg. 557 (Jan. 5, 1993) (consent
order issued December 16, 1992); National Association of Social
Workers, C-3416, 58 Fed. Reg. 17411 (April 2, 1993) (consent
order issued March 3, 1993).

"1 See American College of Obstetricians & Gynecologists,
88 F.T.C. 955 (1976) (consent order) (modified 104 F.T.C. 524
(1984)); American Academy of Orthopaedic Surgeons, 88 F.T.C. 968
(1976) (consent order) (modified 105 F.T.C. 248-(1985)); American
College of Radiologay, 89 F.T.C. 144 (1977) (consent order)
(modified June 12, 1990, 55 Fed. Reg. 23,981 (June 13, 1990));
tjl.nesota Medical Association, 90 F.T.C. 337 (1977) (consent
order); California Medical Association, 93 F.T.C. 519 (1979)
(consent order) (modified 105 F.T.C. 277 (1985)); American
Society of Internal Medicine, 105 F.T.C. 505 (1985) (advisory
opinion); Preferred Physicians. Inc., 110 F.T.C. 157 (1988)
(consent order); Southbank IPA. Inc., C-3355, 57 Fed. Reg. 2913
(January 24, 1992) (consent order issued December 20, 1991);
American Medical Association,.94 F.T.C. 701 (1979), aff'd as
modified, 638 F.2d 443 (2d Cir. 1980), aff'd by an euually
divided Court, 455 U.S. 676 (1982) (order modified 99 F.T.C. 440
(1982), 100 F.T.C. 572 (1982), and 56 Fed. Reg. 56,223 (November
1, 1991); Iowa Qental Association, 99 F.T.C. 648 (1982) (advisory
opinion); Association of Inde2endent &entistsi, 100 F.T.C. 518
(1982) (consent order); Michigan State Medical Society, 101

(continued...)
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containment," and (4) conspiracies to restrain innovation and
new entry."

The Commission has also addressed restraints in health care
markets that fall outside the rubric of horizontal agreements.

( ... continued)
F.T.C. 191 (1983); Oklahoma Optometric Association, 106 F.T.C.
556 (1985) (consent order); Rochester Anesthesiologists, 110
F.T.C. 175 (1988) (consent order); New York State Chiropractic
Association, 111 F.T.C. 331 (1988) (consent order); Patrick_.,
O'Halloran. M.D., 111 F.T.C. 35 (1988) (consent order); Robert
Foio. M., C-3373, 57 Fed. Reg. 9258 (March 17, 1992) (consent
order issued March 2, 1992); Debes Corporation, C-3390, 57 Fed.
Reg. 39,205 (August 28, 1992) (consent order issued August 4,
1992).

11 a Indiana Federation of Dentists, 101 F.T.C. 57
(!983), rey'd, 745 F.2d. 1124 (7th Cir. 1984), rev'd, 476 U.S.

447 (1986); Michigan State Medical Society, 101 F.T.C. 191
(1983); Indiana Dental Association, 93 F.T.C. 392 (1979) (consent
order); Texas Dental Association, 100 F.T.C. 536 (1982) (consent
order); New York State Chiropractic Association, 111 F.T.C. 331
(1988) (consent order); Rochester Anesthesiologists, 110 F.T.C.
175 (1988) (consent order) (consent order); Eugene M. Addison.
M.D., 111 F.T.C. 339 (1988) (consent order); Southbank IPA. Inc.,
C-3355, 57 Fed. Reg. 2913, (January 24, 1992) (consent order
issued December 20, 1991).

" State Volunteer Mutual Insurance COrp., 102 F.T.C. 1232

(1983) (consent order); Health Care Management CoroP, 107 F.T.C.

285 (1986) (consent order); North Carolina Orthopaedic
Association, 108 F.T.C. 116 (1986) (consent order); Medical Staff
of Memorial Medical Center, 110 F.T.C. 541 (1988) (consent

order); Sherman A. Hope. M.D., 98 F.T.C. 58 (1981) (consent

order); American Academy of Ophthalmology, 101 F.T.C. 1018 (1983)
(advisory opinion); Medical Staff of John C. Lincoln HosoitaL__
Health Center, 106 F.T.C. 291 (1985) (consent order); physicians

of MeadvilV*, 109 F.T.C. 61 (1987) (consent order); Robert E.

Harvey. M.D.. 111 F.r.C. 57 (1988) (consent order); Certain Sioux
falls Obstetricians, 11 F.T.C. 122 (1988) (consent order); Lee

M. Mabee, M.D., 112 F.T.C. 517 (1989) (consent order); Medical
Staff of Dickinson County Memorial Hosgital, 112 F.T.C. 33 (1989)

(consent order); Medical Staff of Holy Cross Hospital, C-3345, 56

Fed. Reg. 49,184 (September 27, 1991) (consent order issued

September 10, 1991); Medical Staff of Broward General Medical

Center, C-3344, 56 Fed. Reg. 49,184 (September 27, 1991) (consent

order issued September 10, 1991).
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For example, the Commission has addressed the issue of-exclusive
contracts between hospitals and anesthesiologists."

Commission members and staff have given speeches covering
the wide range of substantive antitrust issues related to health
care. Such speeches often provide an overview or summary of the
Commission enforcement efforts in the health care area. Groups
that are interested in finding out the Commission's enforcement
practices have regularly invited Commissioners or staff to make
presentations. Prepared remarks from such presentations are
often made available to the public."

Finally, to the extent that there are concerns that future
conduct may carry with it potential antitrust liability, we
suggest that parties simply ask the Commission staff about the
conduct before engaging in it. This can be (and has been) done
informally by simply discussing the proposed conduct with staff,
or more formally by seeking an advisory opinion from the staff or
Commission. The Commission has issued several advisory opinions

14 S2e Burnham Hospital, 101 F.T.C. 991 (1983) (advisory
opinion). 5" also Brief of the United States and Federal Trade
Commission as Amicus Curiae on Petition for a Writ of Certiorari,
Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2
(1984).

"1 S e "Antitrust and Managed Competition for
Health Care," Remarks of Dennis A. Yao, Commissioner, Federal
Trade Commission, Before the Los Angeles County Bar Association-
(April 16, 1993); "The Roleof Antitrust Enforcement in Health
Care Reform," Remarks by Janet D. Steiger, Chairman, Federal
Trade Commission, Before the National Health Lawyers Association
(February 19, 1993); "The Myths and Realities of Antitrust
Enforcement in the Hospital Industry," Remarks by Mark J.
Horoschak, Assistant Director, Bureau of Competition, Federal
Trade Commission, Before the National Council of Community
Hospitals (November 13, 1992); "Reflections on the Evolution of
Health Care Antitrust," Remarks by Kevin J. Arquit, Director,
Bureau of Competition, Federal Trade Commission, Before the New
England Antitrust Conference (November 7, 1992); "The Undervalued
Role of Antitrust in Meeting the Increasing Demand for
Controlling Health Care Costs," Remarks by Roscoe B. Starek, III,
Commissioner, Federal Trade Commission, Before the 26th Annual
Antitrust Institute Program on "Current Health Care Antitrust
Issues" (November 6, 1992); "The Role of Antitrust in Improving
and Reforming the Health Care System," Remarks by Kevin J.
Arquit, Director, Bureau-of Competition, Federal Trade
Commission, Before the American Bar Association, Section of
Antitrust Law and Health Law Forum (October 15, 1992).
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covering health care issues."

' The American Hospital Association
has stated that the Commission's advisory opinion process "often
provides a relatively clear signal as to whether the Commission
would challenge . . . (a particular merger] if the parties moved
forward. "

17

You note in your question that hospitals in your state have
a perception that they cannot meet and discuss their community's
health care needs. Whether hospitals can meet and discuss their
community's health needs depends upon the subjects they will
discuss at such a meeting. If the subject matters the hospitals
wish to discuss do not involve any competitive issues, for
example a matter purely related to public health such as an
exchange of medical information on certain treatments of
hospitalized patients, then there is no antitrust issue at all
and the hospitals are free to meet without fear of antitrust
liability.

Discussions of some matters by competing hospitals do raise
competitive concerns and possible antitrust liability, depending
upon exactly what is discussed. Discussing conduct that is a Per
a_ violation of the antitrust laws, such as jointly raising or
fixing prices, would likely expose the hospitals to antitrust
liability. Discussing joint conduct such as the formation of a
joint venture to offer some service none of the hospitals can
efficiently offer alone is very unlikely to expose them to
antitrust liability. Having legal counsel attend such meetings
of competitors is often an excellent way to insure that such
meetings do not stray into prohibited topics.

6. What antitrust concerns do you have with some major health

reform initiatives, such as the community care networks?

AnsN-WL

Most health reform proposals do not have significant
antitrust implications. Either the proposals rely upon
competitive markets the antitrust laws seek to preserve, or the

proposals explicitly supplant market forces with government
regulation. Either way, they do not offer competing health

16 See. e_ a_ Iowa Dental Association, 99 F.T.C. 648

(1982) (advisory opinion); American Academy of Ohthalmoloav, 101
F.T.C. 1018 (1983) (advisory opinion); Burnham Hospital, 101
F.T.C. 991 (1983) (advisory opinion).

17 American Hospital Association, An Executive's Guide

through the Antitrust Thicket, at 9-10 (April 1989).
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providers significant opportunities to exploit consumers by
suppressing competition.

A concern exists that such opportunities might arise under
the "community care networks" model espoused by the American
Hospital Association - That concern, is as tentative as the AHA's
proposal, which at this time is too vague for me to offer more
than general observations. I understand that the ARA envisions
extensive cooperation among network providers, not only to
coordinate the care of network patients but also to reduce
duplication of functions and facilities. The result of such
cooperation might be beneficial to consumers, depending in part,
on- local market conditions (such as the presence of competing
"community care networks" to which patients can turn, or enough
non-network providers to which patients or their health plans can
turn, if a particular network's cooperative efforts turn out
badly). But there is also the potential for such cooperation to
frustrate competing visions of health care reform, by reducing
the options available to non-"community care network" health
plans relying upon competition among providers (for example,
through competitive bidding) to reduce their costs. A dominant
"community care network" might also be able to insulate itself
from competition from other health plans, and thus from the
market pressures that spur providers to serve consumers.

However, it is conceivable that the "community care network"
concept can be effectively implemented without cooperation among
competitors that may raise antitrust concerns. For example, a
health plan might be able to create such a network through
multiple contracts with providers, whose activities would be
coordinated in cooperation with (and under the direction of) the
health plan rather than with each other. Or a "community care
network" might operate in a manner similar to existing highly
integrated health maintenance organizations, such as the Kaiser
and Group Health Cooperative systems on the West Coast, which
have operated successfully for many years without antitrust
problems.

7) You are aware of the concerns of health care providers about
antitrust. Are any of these concerns valid or do you think that
the conduct referred to is already permissible? Can you give
examples?

Answer:

We believe that the concerns expressed by many health care
providers about antitrust risks are overstated. The law
enforcement records of the Federal Trade Commission and the

Antitrust Division of the Department of Justice make clear that



legitimate, procompetitive arrangements by health care providers
have not been subject to antitrust challenge. Moreover, both the
FTC and the Department of Justice, through speeches, advisory
opinions, informal consultations, and other means, continue to
devote a very substantial amount of time, effort, and resources
to educating and informing the public and participants in the
health care sector of the agencies' enforcement intentions and
antitrust law standards.

Antitrust challenges typically occur when providers act
collectively not to be more efficient or not to offer something
new or better to consumers in the marketplace, but to eliminate
competition or engage in conduct aimed at raising prices to
consumers or restricting consumers' choice. For example, such
conduct has occurred when competing providers get together to
prevent the entry into a market by new and competing forms of
practice that consumers may prefer;' or where providers
collectively and coercively try to extract more favorable terms
(eg., higher prices) than the providers could obtain (and
consumers and third-party payors otherwise would be willing to
offer) for their services if they continued to act as independent
competitors." When competing health care providers engage in
this type of anticompetitive conduct, consumers are offered less
choice at higher prices. In such circumstances, providers
justifiably should be concerned about being subject to antitrust
law enforcement activity.

" See, e.g., Medical Staff of Broward General Medical
Center, C-3344, 56 Fed Reg. 49,184 (September 27, 1991) (consent
order issued September 10, 1991). The complaint alleged that
physicians and other health practitioners with privileges to
practice at a Ft. Lauderdale, Florida, hospital conspired to
prevent a new, multi-specialty group practice, the Cleveland
Clinic, from entering their market.

Ig See, e , Southbank IPA. Inc., C-3355, 57 Fed. Reg.
2913 (January 24, 1992) (consent order issued December 20, 1991).
The complaint alleged that twenty three obstetrician/
gynecologists in Jacksonville, Florida, agreed to fix the fees
that they charged to third-party payors.



86

I1. Ouestions from senator Du~enbergoer

1) A major element of health systems reform is restructuring
the way that health care is delivered. Many group practices in
Minnesota, such as the Mayo Clinic, the Olmstead Medical Group
and the Park Nicollet Medical Center are already moving ahead to
capture the efficiencies and improved quality that comes from
organizing the delivery of health care.

What are the antitrust implications of organized delivery
systems or integrated delivery systems negotiating with health
alliances? How does the FTC interpretation of collective
negotiations apply to organized delivery systems? Large
multispeciatLty group practices?

Answer:

Health care providers who join together in organized
delivery systems or integrated delivery systems often are able to
offer more or better choices than they could provide
independently. Examples of such integrated groups include group
medical practices, staff model HMOs, and risk bearing IPAs.
Antitrust law recognizes that, in the absence of market power,
such integrated practices are likely to be pro-competitive.
Thus, joint negotiations that are ancillary to an integrated
practice usually bear no antitrust risk. Indeed, a high
percentage of the Commission's health care antitrust enforcement
resources has been directed at assuring that innovative delivery
systems have not been unreasonably restricted by the combined
efforts of market incumbents.

Where the joint activity of the providers creates market
power, the Commission and the courts will weigh all factors in
order to assess whether, on balance, consumer welfare is likely
to be harmed or enhanced. The larger the degree of market power
resulting from the cooperation of the providers, the less likely
it will be that the full benefits from the cooperation will be
passed along to the consumer. In our experience, most integrated
delivery systems heretofore established have not presented a
likelihood of significant market power. It is, however, too
early to say whether ongoing integration in anticipation of
health care reform will also be so characterized.

Of course, when providers join together merely to fix prices
or other terms of dealing with payers and in all other respects
remain independent, they are limiting consumer choice rather than
expanding it. Such price fixing is characterized as "naked" when
it is not ancillary to some broader pro-competitive integration
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of the providers. Naked price fixing is a per se violation of
the antitrust law. Arizona v. Maricona County Medical Sti.,., 457
U.S. 332, 349 (1982). By definition, the per se rule against
naked price fixing in no way interferes with efficient
integration of health care providers.

2) Would we.relax antitrust standards to allow hospitals and
group practices to merge to attain efficiencies in order to help
the system meet global budgets?

2u

Answer;

The usual "antitrust standards" already take into careful
account the possibility that a merger of hospitals or physician
practices would yield cost savings and other benefits that would
flow to consumers (and, presumably, would help meet global
budgets). Efficiencies are explicitly recognized in the Federal
Trade Commission and Antitrust Division Merger Guidelines as an
important factor in the antitrust analysis.

2' Section 4 of the
Merger Guidelines explains how efficiencies are to be considered.
Efficiencies have also been considered in all five of the fully-
litigated hospital merger cases to date.2

2 One of those
decisions (the district court opinion in Carilion) found the
hospitals' efficiency arguments persuasive and allowed the merger
to proceed; the other four found such arguments to be factually
unpersuasive, but indicated that potential efficiencies would be

20 This question is set forth as it was modified after

consultation with Senator Durenberger's staff.

21 Merger Guidelines, sunra n. 4.

22 Federal Trade Commission v. University Health. Inc.,

938 F.2d 1206 (11th Cir. 1991), rey!g 1991-1 Trade Cas. (CCH) 1
69,400, 69,444 (S.D. Ga.) (preliminary injunction proceeding);
United States v. Rockford Memorial Corp., 717 F. Supp. 1251 (N.D.
Ill. 1989), aff'd, 898 F.2d 1278 (7th Cir.), cert. denied, 498
U.S. 920 (1990); United States v, Carilion Health System, 707 F.
Supp. 840 (W.D. Va.), aff'd mem.., 892 F.2d 1042 (4th Cir. 1989);
HosDital CorD. of America, 106 F.T.C. 361 (1985), aLfLd, 807 F.2d
1381 (7th Cir. 1986), cert. denied, 48L U.S. 1038 (1987); Ameri-
can Medical Int'l, 104 F.T.C. 1 (1984). We do not include in
this discussion the pending Adventist Health SystemWas
litigation (now in administrative proceedings before the
Commission), or the Columbia Hospital litigation (in which
administrative proceedings are pending, and the related Federal
court proceedings were concluded by a stipulated preliminary in-
junction not accompanied by a court opinion).
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given serious consideration if supported by the evidence.
23

Because the antitrust laws do not stand in the way of hospital
and physician practice mergers where the potential benefits to
consumers from efficiencies outweigh the danger of potential
anticompetitive price increases, I believe no "relaxation" of
those laws is needed to help meet global budgets.

3) What are the antitrust implications of who governs the
(health] alliances? For example: a local government, a state
government, the federal government, a board of individuals from
different interests, or a combination of all or for some of the
above? What about whether it is non-profit or for-profit or some
other organizational structure?

Answer:

Until the Administration's health care reform proposal is
made public, it is difficult to answer this question fully. For
example, the answer will depend in part on the nature and scope
of the activities that health alliances are expected to
undertake. It is possible that the alliances will not be engaged
in any conduct that unreasonably restrains trade, in which case
their governance structure and for-profit or non-profit status
will have no antitrust implications.

Assuming, however, that a health alliance's actions did
restrain trade, its governance structure may have important
antitrust implications. If the health alliance is an arm of the
federal government, then its actions will not be subject to the
federal antitrust laws. If a health alliance is governed by a
state or local government, or by private parties, its conduct may
be exempt from antitrust scrutiny if the conduct meets the
Supreme Court's requirements for finding state action immunity,

2 4

23 See our response to Senator Hatch's question #7, below,

for a discussion of some reasons why hospitals' efficiency
arguments may be unpersuasive in some instances.

24 Courts have stated that the actions of private parties

may be insulated from the antitrust laws under the "state action
doctrine" if two conditions are met. First, the state must
clearly articulate a policy to displace competition with
regulation. Second, the state must actively supervise the
private parties. Federal Trade Commission v, Ticor Title Ins.

., _ U.S. _ , 112 S. Ct. 2169, 119 L. Ed 2d 410, 422 (1992);
City of Columbia v. Omni Outdoor Advertising. Inc., __ U.S. __,
1il S.Ct. 1344, 1348-1351 (1991); Patrick v. Burget, 486 U.S. 94

(continued...)



or there is an express or implied repeal of the antitrust laws
for the conduct under the legislation creating the system.!$

The status of a health alliance as for-profit or nonprofit
would not appear to have direct implications for applicability of
the antitrust laws to the alliance's actions; experience has
shown that nonprofit entities can and do engage in conduct that
hurts competition and consumers, and the Sherman Act does not
distinguish between anticompetitive actions by for-profit and
nonprofit entities. Likewise, the Clayton Act has been held to

24( ...continued)

(1988); Southern Motor Carriers Rate Conference. Inc. v. United
States, 471 U.S. 48 (1985); Town of Hallie v. City of Eau Claire,
-471 U.S. 34 (1985); Community Communications go , Inc. v. City of
Boulder, 455 U.S. 40 (1982); California Retail LiguorDealers
Ass'n. v. Midcal Aluminum. Inc., 445 U.S. 97 (1980); City of
Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978);
Bates v. Arizona State Bar, 433 U.S. 350 (1977);-antor v.
Detroit Edison Co., 428 U.S. 579 (1976); Goldfarb v. Virinia
State Bar, 421 U.S. 773 (1975); Parker v. Brown, 317 U.S. 341
(1943).

:% For the Supreme Court's views on the limited
circumstances justifying a finding of implied antitrust repeal,
g&& National Gerimedical Hiospital & Gerontolqy. center v. Blue
Cross of Kansas City, 452 U.S. 378 (1981); Gordon v. New York
Stock Exchange, 422 U.S. 659 (1975); United States v. National
Ass'n. of Securities Dealers. Inc., 422 U.S. 694 (1975); Goldfar
v. Virginia State Bar, 421 U.S. 773 (1975); Federal Maritime
Commission v. Seatrain Lines. Inc., 411 U.S. 726 (1973); Otter
Tail Power Co. v. United States, 410 U.S. 366 (1973); United
States v. Philadelphia National Bank, 374 U.S. 321 (1963); __ilver
v. New York Stock Exchange, 373 U.S. 341 (1963); United Stae..
BQrden Co., 308 U.S. 188 (1939).

26 5ee, e.g., National Collegiate Athletic Association v.
Board of Rgents of the University of Oklahoma, 468 U.S. 85
(1984) (holu..g nonprofit, unincorporated association, whose
members were nonprofit colleges and universities, to have
violated the Sherman Act by adopting agreement restricting
televising of college football games). The Supreme Court stated:

There is no doubt that the sweeping language of S 1 [of the
Sherman Act] applies to nonprofit entities, Goldfarb v.
Virginia State Bar, 421 U.S. 773, 786-787 (1975), and in the
past we have imposed antitrust liability on nonprofit
entities which have engaged in anticompetitive conduct,
American Society of Mechanical Engineers, Inc. v. Hydrolevel

(continued...)



apply to potentially anticompetitive mergers and acquisitions
involving nonprofit hospitals.- In some situations, the FederalTrade Commission lacks jurisdiction under the FTC Act over non-profit organizations.-' However, non-profit entities over whichthe Commission lacks such jurisdiction may still be liable forviolations of the antitrust laws in actions brought by the FTCunder the Clayton Act, by the Antitrust Division of theDepartment of Justice, or by injured private parties.

... continued)

C_p,..456 U.S. 556, 576 (1982). Moreover, the economicsignificance of the NCAA's nonprofit character isquestionable at best. Since the District Court found thatthe NCAA and its member institutions are in fact organizedto maximize revenues, .... it is unclear why petitioner isless likely to restrict output in order to raise revenuesabove those that could be realized in a competitive market
than would be a for-profit entity.

(Id. at 100 n.22)

27 See, e , Federal Trade Commission v. Universityealth.- -_c., 938 F. 2d 1206 (11th Cir. 1991); United States v.Rockford Memorial Corporation, 898 F. 2d 1278 (7th Cir. 1990),
Denied, 498 U.S. 920 (1990) (dictum). See also FederalTrade Commission v. Columbia Hospital Corporation, Civil ActionNo. 93-30-CIV-FTM-23D (M.D. Fla. May 21, 1993) (StipulatedPreliminary Injunction and Final Order); Hospital Corporation ofAmerica v. FTC, 807 F. 2d 1381, 1390-1391 (7th Cir. 1986), cert.

de.uied, 481 U.S. 1038 (1987).

See Community Blood Bank v. Federal Trade Commission,405 F.2d 1011, 1015-20 (8th Cir. 1969). The Federal TradeCommission has been held to have jurisdiction over non-profitorganizations that have members, and are organized to carry onbusiness for the profit of those members. American Medicga_As_ , 94 F.T.C. 701, 993-96 (1979), enorced as modified, 638F.2d 443 (2d Cir. 1980), aff'd Per curian by an eually divided
court, 455 U.S. 676 (1982).

90
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II. Oustions from Senator Hatch

1) Many health care providers are ask-ing for greater certainty
and clarity of antitrust rules governing collaborative
arrangements. Is there any way to make an exhaustive list of
approved or disapproved activities or arrangements? Could you
suggest some market power or other forms of safe harbors below
which joint activity would not likely pose threats to
competition? Perhaps you could respond to this question by
explaining what types or magnitudes of efficiencies and the
respective weight given them when you analyze mergers or
collaborations.

Answer:

First, let me note that antitrust enforcement is probably
more well defined as it is applied to healthcare than any other
single industry. My response to question 5 from Senator
Rockefeller provides some detail on this point. Indeed, the
American Hospital Association has acknowledged that "[t~he
general analytical framework for analyzing the antitrust
ramifications of hospital mergers is well established."'

' It has
also characterized the Commission's advisory opinion procedure as
"a relatively clear signal as to whether the Commission would
challenge... (a merger] if the parties moved forward.4'

While it is not possible "to make an exhaustive list of
approved or disapproved activities or arrangements...," the
analytical processes are well known. In the case of mergers, the
Commission and the Department of Justice have jointly issued a
detailed set of enforcement guidelines." In the case of other
horizontal arrangements, the doctrine of ancillary restraints
provides a clear analytical framework and in a broad sense
provides a safe harbor for efficiency-enhancing joint activity.
That doctrine holds that an otherwise illegal horizontal
cooperation may be permitted when the parties are also

N American Hospital Association, Hospital Mergers: An
Executive's Guide through the Antitrust Thicket, at 20 (September
1989).

a.Id. at 9-10.

Merger Guidelines, supra n. 4. See algo letter dated
June 8, 1993, from Chairman Steiger to Senator Hatch.
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cooperating in a broader venture which enhances rather than
limits consumer choice. In order for the doctrine to apply, the
restraint must be necessary to make the broader venture work.

Assume, for example, that there is a community with 100
physicians. If, say, five of those physicians agree to fix
prices,' and nothing more, that would be a per se violation of the
Sherman Act. The law assumes there are no benefits to society
from naked restrictions on price. It does not matter under the
law whether the price fixing is effective -- since there are no
offsetting benefits there is no reason to allow any tampering
with price at all. But assume instead the same five physicians
join together in partnership and as part of the partnership
agreement they fix the prices they will charge. It seems clear
that the price fixing is ancillary to the partnership and that
the partnership is likely to enhance consumer choice; for example
the partnership may allow each physician to specialize in a
certain area of practice.

The fact that a restraint is ancillary to a larger pro-
competitive venture does not necessarily end the inquiry -- if
the market power created by the venture is significant it may, on
balan-.- result in a lessening of consumer choice. In many
instances. however, the collaborative arrangements we see in the
healthcare industry do not present a likelihood of market power.
Therefore, a showing that a restraint is ancillary to a broader
procompetitivf- venture is often an effective safe harbor; at the
very least it is a clear and easy-to-apply analytical model.

The Commission does examine efficie-ies and weigh them in a
rule of reason analysis. As a general proposition, the more
significant the competitive injury posed by a merger or other
collaboration, the greater assurance the Commission requires that
efficiencies will offset that anticompetitive potential. The
types and scope of efficiencies that tile Commission considers in
mergers, which are also applicable to other collaborations, are
discussed in the Department of Justice and Federal Trade
Commission Horizontal Merger Guidelines S 4, which state in part:

Cognizable efficiencies include, but are not limited
to, achieving economies of scale, better integration of
production facilities, plant specialization, lower
transportation costs, and similar efficiencies relating
to specific manufacturing, servicing, or distribution
operations of the merging firms. The Agency may also
consider claimed efficiencies resulting from reductions
in general selling, administrative, and overhead
expenses, or that otherwise do not relate to specific
manufacturing, servicing, or distribution operations of
the merging firms, although as a practical matter,
these types of efficiencies may be difficult to
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demonstrate. In addition, the Agency will reject
claims of efficiencies if equivalent or comparable
savings can reasonably be achieved by the parties
through other means. The expected net efficiencies
must be greater the more significant are the
competitive risks identified ....

Merger Guidelines S 4.

In addition, the Commission examines the likelihood that
claimed efficiencies will be realized, that the efficiencies will
be passed on to consumers as lower prices, and that the
efficiencies can be achieved by means other than the proposed
merger. Unsubstantiated claims of efficiencies, or claims of
efficiencies that will not directly benefit consumers, are given
less weight than well documented -claims of efficiencies that will
likely lead to lower prices or a higher quality of care.

32

Because information relating to efficiencies is often under the
co.itrol of the parties to the merger, the Commission has required
proponents of a merger to present evidence demonstrating any
efficiencies claimed."

12 We note that in two of the three cases where

efficiencies were addressed by the federal courts, courts have
held that the defendants in hospital merger cases have failed to
prove their claims of substantial efficiencies. See United
States v. Rockford Memorial Corp., 717 F. Supp. 1251, 1291 (N.D.
Ill. 1990), aff'd, 898 F.2d 1278 (7th Cir.), cert. denied, 498
U.S. 920 (1990) ("the defendants have failed to clearly and
convincingly demonstrate that the merger will, in fact, create a
net economic benefit for the health care consumer"); Federal
Trade Commission v. University Health, Inc., 938 F.2d 1206, 1233
(11th Cir. 1991) ("appellees here have not presented sufficient
evidence to support their claim that the intended acquisition
would generate efficiencies benefiting consumers").

" Under the 1968 Department of Justice Merger Guidelines,
efficiencies were not considered in assessing the likely
anticompetitive effects of a merger. In 1982, the Department of
Justice revised its Guidelines to recognize that an evaluation of
efficiencies might be undertaken in merger analysis in certain
circumstances. In 1984, the Department of Justice revised and
reissued its Merger Guidelines, to state that if a party to an
otherwise anticompetitive merger could demonstrate by "clear and
convincing evidence" that efficiencies would outweigh the likely
anticompetitive effects, the Department might not bring an
enforcement action. The Merger Guidelines issued by the FTC and
the Department of Justice in 1992 continue to recognize that the
agencies may forgo an enforcement action, if parties can

(continued...)
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2) I suggested to Chairman Steiger of the FTC at another
hearing on this subject that most hospital mergers occur in
markets which are already quits concentrated according to
traditional merger guidelines assumptions -- indeed any market
which has fewer than six hospitals will have an HHI over 1800,
meaning that the market iu'hi "ghly concentrated" and therefore
would receive serious antitrust scrutiny. A market with fewer
than six hospitals is likely the rule, not the exception.
Doesn't this suggest that there might need to be different
standards for health care or at least hospital antitrust
analysis?

Answer:

The primary statute relied upon by the Commission in
achieving the goal of its merger enforcement program is Section 7
of the Clayton Act, 15 U.S.C. S 18." It prohibits mergers
where, "the effect of such acquisition may be substantially to
lessen competition, or tend to create a monopoly." This statute
focuses on the future effects of a transaction. Thus, to
determine v~ether a proposed merger would violate Section 7, and
injure consumers, the Commission must determine the likely effect
of the merger on competition and consumers in the post-merger
market. Consumers are injured when they are required to pay
higher Rrices for products than they would pay without the
merger. A merger can lead to higher prices if the merger
creates or enhances market power -- the ability of a single firm,
or group of firms, profitably to charge prices above a
competitive price level.

It is not possible simply by observing the prices and
quantities of services and the number of firms operating in an
area to determine whether competition would be substantially
lessened as a result of a merger. Therefore, in making a
determination that competition is likely to be substantially

"(...continued)
demonstrate that efficiencies from an otherwise anticompetitive
transaction outweigh the likely adverse effects.

U The Commission has also challenged mergers under
Section 5 of the Federal Trade Commission Act, as unfair methods
of competition.

41 Lowering the quality of goods while holding price
constant has the same detrimental effect on consumers as
increasing prices. As it is used here, the term "price increase"
includes any increase in price after adjusting for any change in
quality.



95
lessened by the acquisition, the Commission must consider many
factors relevant to the operation of a competitive market. The
market concentration, which reflects the number of firms
operating in a market, is one such factor.

Under the Merger Guidelines, concentration is measured by
the Herfindahl-Hirschman Index ("HHI"). The HHI is calculated by
summing the squares of the individual market shares of all the
firms participating in the market.36 The HHI reflects the
distribution of market shares among the firms in the market.
Under the Merger Guidelines, markets with a post-merger HHI
exceeding 1800 are designated highly concentrated.7 In deciding
whether to challenge mergers in such highly concentrated markets,
the starting point is the increase in the HHI caused by the
merger. Mergers that produce an increase in the HHI of less than
50 "are unlikely to have adverse competitive consequences."
Merger Guidelines S 1.51(c). Mergers that produce an increase in
the HHI of more than 50 points in highly concentrated markets
"potentially raise significant competitive concerns," Merger
Guidelines S 1.51(c), and mergers that produce an increase in the
HHI of over 100 points are presumed "likely to create or enhance
market power or facilitate its exercise," Merger Guidelines
S 1.51(c). In the latter two cases, mergers in highly
concentrated markets that produce an increase in the HHI of over
50 points or over 100 points, the Commission considers the
qualitative factors listed in Sections 2-5 of the Merger
Guidelines in determining whether to challenge a transaction.
These include the potential adverse competitive effects of
mergers (Merger Guidelines S 2), entry analysis (Merger
Guidelines S 3), efficiencies (Merger Guidelines S 4), and
failure and exiting assets (Merger Guidelines S 5).

16 For example, a market consisting of five firms with

market shares of 30 percent, 25 percent, 15 percent, 15 percent
and 15 percent has an HHI of 2200 (302 + 252 + 152 + 152 + 152 -
2200). The HHI ranges from 10,000 (in the case of a pure
monopoly) to a number approaching zero (in the case of an
atomistic market). Merger Guidelines S 1.5 n. 17.

37 Because your question specifically asks about highly
concentrated markets, we focus our response on such markets. The
Merger Guidelines note that in moderately concentrated markets,
markets in which the HHI is between 1000 and 1800, mergerses
producing an increase in the HHI of more than 100 points . . *
potentially raise significant competitive concerns depending on
the factors set forth in Sections 2-5 of the (Merger)
Guidelines." Merger Guidelines S 1.51(b). The Commission has
not challenged a hospital merger in a market that had a post-
merger HHI below 1800.
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Market shares and concentration measured by the HHI
constitute relevant information in analyzing the likely
competitive effects resulting from a merger, because the smaller
the number of market participants and the higher the market
concentration, the more likely that the acquisition will lead to
a substantial lessening of competition, all other factors being
equal. If there are many hospitals in a relevant market, so that
each has a small share and the market is unconcentrated, it is
unlikely that the merged hospital could raise prices or decrease
service or quality unilaterally because patients could turn to
other hospitals. The larger the number of firms remaining in a
market, the less likely that the acquisition will facilitate
collusion. In unconcentrated markets, the likelihood of
collusion is considered remote, and enforcement actions are not
taken. As the number of independent hospitals in a relevant
market decreases, and the market shares and HHI figures increase,
it becomes more likely that competition will be substantially
le3sened by the transaction. As the market becomes more
concentrated, the Commission scrutinizes the proposed merger more
thoroughly.

If concentration numbers in the relevant market lead to an
inference that the acquisition could lead potentially to
significant competitive problems, the Commission proceeds to
analyze other factors relevant to the operation of the market.
The analysis seeks to determine whether the acquisition will
facilitate collusive activity among the remaining hospitals in a
market or allow for unilateral price increases.

A review of past Commission investigations of hospital
mergers does not suggest a need for concentration standards
different than those discussed above to analyze hospital mergers
and acquisitions. It should be noted that the data indicates
that most hospital mergers and acquisitions did not involve
hospitals that competed in markets that are highly concentrated.
From fiscal year 1981, through fiscal year 1992, the Commission
staff reviewed over 300 Hart-Scott-Rodino filings that related to
mergers and acquisitions of hospitals.3" After examining those

is While both the Department of Justice and the Federal
Trade Commission generally have jurisdiction over mergers, the
two agencies have established a liaison arrangement. Pursuant to
that arrangement, neither agency will undertake an antitrust
investigation until it requests and is granted "clearance" from
the other agency. At the time of such a clearance request the
agencies decide among themselves which one will investigate the
matter. Through this process, only one federal antitrust agency
investigates any particular transaction. The number of filings
in the text includes only those filings where the Department of
Justice did not request clearance.
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premerger filings, the staff only sought to open investigations
in 25 instances.-' In 14 of these 25 instances, the staff was
able to resolve the matter after opening an investigation, but
before issuing Hart-Scott-Rodino requests for additional
information to the parties to the merger or acquisition. In only
11 instances did the staff find it necessary to issue Hart-Scott-
Rodino requests for additional information.

In those cases where the staff were able to identify a
plausible, highly concentrated market in which the hospitals
competed, the Commission only challenged a handful of
acquisitions. Including all hospital mergers and acquisitions
reviewed by the Commission,4"' both those for which a Hart-Scott-
Rodino filing was required, and those for which no filing was
made, from fiscal year 1981 through fiscal year 1992, only 26
hospital mergers were identified where there was sufficient
concern to warrant substantial investigation. In most of these
cases there was a plausible market in which the two parties
competed and which was highly concentrated. Upon the completion
of the investigations, the Commission challenged only 5 of those
26 mergers.

-- Don't any actors face heightened antitrust risks in such small
matkets?

Not necessarily. As the number of independent firms in a
relevant market decreases, and the market shares and
concentration levels increase, it becomes more likely that
competition will be substantially lessened by the transaction.
As the market becomes more concentrated, the Commission
scrutinizes the proposed merger more thoroughly. But, as
indicated in the foregoing response, most hospital mergers have
withstood antitrust scrutiny, including many in highly
concentrated markets.

-- Could any safe harbor rules work in such small markets?

Answer:

ly In these 25 instances the Federal Trade Commission
staff sought clearance from the Department of Justice to conduct
an investigation.

' This number excludes those mergers and acquisitions for
which the Department of Justice sought clearance.
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The Merger Guidelines already define concentration levels

that "are unlikely to have adverse competitive consequences and
ordinarily require no further analysis." I understand this
question to ask whether, in the case of hospitals, such
concentration levels could or should be defined to include at
least some markets with fewer than six hospitals. Our
enforcement experience has shown that mergers in markets with
less than six hospitals may be likely, in light of the variety of
factors already discussed, to lessen competition and harm
cunsumers.41 Based on this experience I do not believe that a
safe harbor rule could be devised to include markets with "fewer
than six hospitals."

-- Should there be different antitrust rules for small or rural
areas, which are often underserved -- perhaps partly because they
have higher antitrust risks and lower, not higher, provider
profits to encourage market entrants.

answer:

I know of no evidence suggesting that actual or perceived
antitrust risks have adversely affected the level of hospital
services available in small or rural areas. Nor do I know of any
basis for applying different antitrust rules for small or rural
areas. To the extent that market conditions in rural or small
markets affect the likelihood that a merger would have
anticompetitive affects, the Commission would consider those/
market conditions in deciding whether to bring an enforcement
action against the merger.

3) Market definition is perhaps the most difficult issue in
antitrust analysis. Is there any way to provide greater clarity
about market boundaries for health care markets which would take
into account such distinctions as the difference between the
markets for general and tertiary care, the various medical
specialties, and other such different markets?

41 See FTC v. University Health, Inc., 938 F.2d 1206 (lth
Cir. 1991).



,Defining a relevant market for antitrust purposes
(essentially, identifying the competitors, if any, in a position
to significantly restrain non-trivial price increases or quality
decreases for a service affected by the business activity under
consideration) requires consideration of many factors specific to
the service and the local area in question -- including some
relevant factors identified in your question. The best
generalization I can offer, discussed in more detail below in my
response to the third part of this question #3, is that health
care providers seem to be well acquainted with the markets
relevant to their business decisions which take fully into
account their local circumstances.

"Rules of thumb" for market definition tend to be unreliable
because of the wide range of factors potentially affecting market
definition, which vary among different areas of the country and
different mergers or other activities. These factors include,
but are not limited to, topography (eL.g, mountain ranges or
bodies of water which separate hospitals in different
communities, and may isolate merging hospitals from each other or
from other hospitals); road and weather conditions (which may
facilitate or hinder travel to obtain health care); the average
age of the population (which may affect the ability to obtain
health care outside the community); population density and
distribution (e.g., do the areas between communities contain
substantial populations for which hospitals in more than one
community can effectively compete?); and commuting and trade
patterns (do people in a community regularly work and shop, and
perhaps could readily also choose to obtain their health care, in
other communities?). The wide variations in local circumstances
between different regions, or even within a region, preclude us
from reliably defining markets without considering those local
circumstances.

I agree with your suggestion that the specific health
services) affected by the activity in question can be another
variable relevant to the definition of hospital and other health
service markets. For example, a healttr plan's subscribers may be
generally unwilling to travel outside their communities for
primary, "bread-and-butter" hospital services, but might not
object to having to occasionally travel longer distances for
uncommon and unusually expensive procedures (such as organ
transplants). In general, the less common and more sophisticated
the service, the broader will be the area in which providers of
that service can effectively compete with each other. Moreover,
differences in the services offered by community hospitals
offering only primary- or secondary-level services, and teaching
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hospitals focusing on the more sophisticated tertiary services,
may significantly affect competition among hospitals in a
pari-cular area and therefore the antitrust analysis. Such
differences may, for example, diminish the competitive "overlap"
between a teaching hospital proposing to acquire a small
community hospital providing basic services which the teaching
hospital does not focus on. Conversely, those differences may
heighten the antitrust concerns raised by a merger of two large
tertiary hospitals (whose significant competitors, if any, may
include only other such hospitals in their own or adjacent
metropolitan areas, rather than smaller hospitals in their own
community). Similar considerations would influence how markets
are defined for non-hospital services (for example, physician
specialties).

How could such market definitions take into account the
relative price-insensitivity of consumers, i.e., traditional
antitrust analysis applied a 5% price increase rule to find
where substitutes might come from if a monopolist set supra-
competitive prices, what would be the correct number, 5%,
10%, 15%, etc.?

Answer:

Health care "consumers" (broadly defined) who would be
affected by price increases are sufficiently sensitive to health
care prices to make the "5% price increase rule" for antitrust
market definition 2 sensible in health care markets. Many
privately-insured patients are sensitive to price differences
among health care providers, because they have to pay part of
those differences through 10% or 20% "co-payments". More
importantly, their health plans (particularly "managed care"
plans such as HMOs and PPOs) often are sensitive to "small but
significant" price differences or increases, and are quick to
take business away from overpriced providers if they have
competitive alternatives to which they can turn to serve their
beneficiaries. The enforcement agencies generally consult with
such health plans (where such plans are prevalent) when trying to
determine whether a price increase in a given area would be
profitable or counterproductive for the hospitals in the area.

Moreover, even to the extent that individual consumers are
insensitive to price increases (or that price is influenced by
government regulation, as is generally the case with conventional
Medicare reimbursement for inpatient hospital care), consumers
and their physicians are nonetheless normally sensitive to

42 Merger Guidelines S 1.11.
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hospital quality decreases. When defining markets, the Commis-
sion considers how consumers and doctors would respond to
attempts not only to make patients pay more for hospital care,
but also to provide fewer or lower-quality services for their (or
their health plans') money. It is normally possible to make at
least a rough determination of how consumers and their doctors
would respond to "small but significant" hospital quality
changes, notwithstanding the difficulty of defining what exactly
io a 5% reduction in hospital quality.

-- How is an average health care provider supposed to apply
such standards as the "small but significant and nontran-
sitory" price increase in evaluating its business decisions?

I believe health care providers commonly do apply such a
standard (albeit not in the same words) in making their business
decisions." Indeed, in defining relevant markets the
enforcement agencies place considerable weight on how hospitals
and other providers define their own markets in internal planning
documents, and in the context of specific business decisions.

Hospital executives and other health care providers
typically determine who their institutions compete with and who
would be in a position to defeat significant price increases as
part of their ongoing management planning. Those executives know
wIh.re the patients in their areas go (or could readily go) for
hospital care, and which hospitals local physicians use (or could
readily use) to treat their patients. They regularly ask and
answer these and other questions similar to the questions that
antitrust agencies (and courts, as reflected in their hospital
merger case decisions) ask when defining hospital markets. These
questions include:

43 The "small but significant and nontransitory" standard,
I believe, accords with how most business executives view their
markets, to identify the competitors that are in a position to
threaten or limit their companies' business success. The "small
but significant and nontransitory" standard recognizes, as
executives generally do, that it is imprudent to focus narrowly
on the competitors to whom consumers would turn in response to
merely trivial price increases; that would not identify all the
competitors who could readily capture a company's customers. On
the other hand, it is normally not productive for a company to
pay much attention to "competitors" who could acquire the
company's customers only if there were a disastrous decline in
the company's cost and quality performance.
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Can, or do, health plans readily serve subscribers in
our local community using hospitals located elsewhere?
Do health plans threaten to send their patients to hos-
pitals in other communities if our prices are unsatis-
factory to them? If they do, are those threats empty,
or do we believe that the plans will follow through on
them if we don't offer the prices they want?

Which other hospitals' competitive moves do we need to
watch, and consider responding to (or simply must
respond to)? Which hospitals have demonstrated the
ability to gain substantial market share in the
communities we serve, or to increase their share by
cutting prices or improving service quality? Which
hospitals are too far away to have the realistic
potential to affect our patient base?

What other hospitals have berrefitted from any problems
we have had with service quality or excessive prices?

In which other communities do we consider it worthwhile
to market our services? From which communities could
we get substantially more patients if we reduced prices
or improved services?

Practical business decisions of this kind help hospital
executives define their markets. In documents prepared for
internal business purposes, they generally reach conclusions on
what their markets are, and on who are and are not significant
competitors. We typically find these business conclusions to be
reasonable, consistent with the conclusions we draw from other
information, and valuable evidence in the cases we bring to
court.

4) You have mentioned that the FTC and DOJ have investigated or
challenged only a small percentage of hospital mergers or
collaborations, but the costs of such an investigation or
challenge to a small hospital in a small city or town can be
devastating. Is there any way of reducing the risk of antitrust
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coqtu associated with investigations or other enforcement
activities which would allow for checks on anticompetitive
activity without devastating the providers?

Answer:

The Commission never seeks to impose costs on the parties to
a merger that are not necessary to the Commission's
investigation. Moreover, the Commission itself faces resource
constraints and seeks to resolve investigations in the most
efficient, timely manner. However, merger investigations must
necessarily cover an extensive range of issues, and the
Commission cannot fulfill its obligations to enforce the Clayton
Act and the Federal Trade Commission Act without imposing some
costs on the parties under investigation.

The Commission does structure its investigations in an
effort to minimize the costs for parties whose merger comes under
investigation. The Commission does so by identifying key facts
to be examined first. As soon as the Commission can determine
that the merger will not substantially lessen competition, the
investigation is closed. In many instances, this has been done
even before a Hart-Scott-Rodino second request is issued. From
1981 through 1992, of 25 Hart-Scott-Rodino hospital mergers for
which the Commission sought clearance fTom the DOJ and began an
investigation, 14 investigations were closed before Hart-Scott-
Rodino second requests were issued.

The parties can cooperate with the Commission to minimize
the costs of achieving an early resolution of investigations.
Often parties will communicate with staff before or shortly after
a Hart-Scott-Rodino filing, and assist in identifying for the
staff the key issues whose resolution favorable to the parties
will allow the investigation to be closed. The parties can
cooperate further by providing information and data to the
Commission before the issuance of a Hart-Scott-Rodino second
request, or by providing the critical information responsive to a
second request without waiting for the compilation of all the
required information. In fact, all of these approaches have been
successfully pursued by hospitals contemplating a merger.

The Commission has developed a "quick look" procedure for
investigations in which the Commission issues a Hart-Scott-Rodino
second request, but can identify critical information that it
believes may resolve an investigation. It will identify that
information to the parties when the Hart-Scott-Rodino second
request is made, and agree to examine the parties' response and
determine whether it resolves the issues of the case, even before
the parties have fully complied with the second request. If the
response does resolve the issues of the investigation, the
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investigation is closed even though the parties have not fully
responded to the second request.

Finally, parties who intend to merge can use the Department
of Justice and Federal Trade Commission Merger Guidelines to make
a realistic assessment of the likelihood ot an antitrust
challenge to the merger before pursuing it. At the beginning of
an investigation, the parties typically have a sound grasp of the
relevant facts, and working with their antitrust counsel, can
apply the Merger Guidelines to the fact's of their transaction.
The parties can then assess the likelihood of an antitrust
challenge, and determine if they wish to pursue the transaction.

5) You have suggested that antitrust law and competition have a
role to play in the health care market. But there are reasons to
believe that for many reasons health care is not wholly like most
other markets. For example, health care consumers may often need
to make urgent decisions about a course of medical care without
the benefit of a good deal of information (e.. emergency room
services). Can you point to other markets in which the consumers
do not directly pay for what they buy, or in which the costs of
information are so high to consumers that they must rely on
information other than economics to make decisions, eta?

If there are any, what are the lessons for health care?

Certainly, many professional service markets do not fit the
economic model of perfect competition. As is common in such
markets, health care consumers often lack good information about
price and quality of services. Furthermore, the historic
prevalence of traditional indemnity insurance has had a major
impact on consumer behavior in certain professional service
markets. While such insurance has not been restricted to health
care, it probably has been more pervasive factor in health care
markets than in most non-health care markets.

The market, however, is rapidly developing ways of dealing
with the imperfections noted in your question. Managed care
arrangements shift the focus of competition from the consumer's
purchase of medical care to the purchase of insurance, where the
price and quality differences among plans are visible to the
consumer. They ameliorate the individual consumer's information
disadvantage by permitting large buyers with much greater access
to information to contract with providers. These contracts
permit issues such as price, qualifications of providers, and
standards for utilization of services to be determined in advance
of the individual consumer's need for medical care. Managed care
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organizations can negotiate favorable terms only where there is
competition among provider groups, and active antitrust
enforcement serves to ensure that markets remain open for such
competition to flourish.

6) There are studies by the G&O that suggest that health care
costs are lower and quality and satisfaction is higher in areas
like Rochester NY* where all the actors sit down together and
cooperate, rather than compete, to make community health care
decisions. There are other Inspector General of HNS, CBO, and
other reports that suggest that, contrary to traditional
antitrust assumptions, hospital costs and prices are higher where
there is competition than where there is cooperation or mergers.
What implications do these studies have regarding antitrust
policy?

-- Could we not fashion some clear guidance or safe harbors or
could not community-involvement or buyer approval be used as a
bright line tests for provider collaboration arrangements?

Answer:

Neither the GAO's study of health care in Rochester", nor
other recent reports on health care in Rochester4 identified any
single characteristic as being responsible for Rochester's lower
health care costs. For example, the GAO's study identified
regional health facility planning and community rating as merely
two of several factors contributing to lower costs and better
access to health care in Rochester. The study also identified
such factors as the existence of a single, dominant insurer (Blue
Cross/Blue Shield covers more than 70 percent of the population),
the large amount of managed care (55 percent of population
enrolled in HMOs), and the active involvement in health care
issues by large area employers.

In addition, the GAO study noted that the use of global
budgets under which Rochester hospitals operated from 1980-1987

" United States General Accounting Office, Health Care:
Rochester's Community ApDroach Yields Better Access. Lower ot,
(GAO/HRD-93-44) (January 1993).

45 See, eg, W. J. Hall and P. F. Griner, "Cost-Effective
Health Care: The Rochester Experience," 12 Health Affairs 58
(Spring 1993); C. Stevens, "Are Clouds Closing In On The
Rochester Miracle?" 70 Medical Economics 106 (April 26, 1993).
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appears to have contributed substantially to controlling costs.
The GAO study reported that when global budgets were in place,
per capita hospital costs in Rochester grew at a slower rate than
costs for other hospitals in New York State or nationally.
However, in the first three years after global budgets for
hospitals were eliminated (1987-1990), average annual per capita
hospital cost increases in Rochester were almost 20% greater than
for the rest of New York State (7.3% versus 6.1%), and were
almost 50% greater than such increases nationwide (7.3% versus
4.9%).

Much of the "cooperation" in Rochester appears to have been
between business leaders in the community, health care providers,
insurers, and the government. This cooperation more closely
resembled vertical integration than cooperation (or collusion)
between competitors that can injure consumers that the antitrust
laws are concerned with. Consequently, I do not believe that the
Rochester experience provides a basis for concluding that
cooperation is preferable to competition in controlling health
care costs or improving access to care." Moreover, even if
cooperation were a key to Rochester's success, it does not
follow, as the GAO study cautions, that such success could be
replicated in other markets whose health care systems developed
and function differently from the rather atypical situation in
Rochester.

As to studies purportedly demonstrating that hospital costs
and prices are higher where there is competition than where there
is cooperation or mergers, it is difficult to respond in detail
absent specific identification of the studies. However, I
understand that several studies purporting to reach such counter-
intuitive conclusions are subject to serious methodological

"The Federal Trade Commission has intervened to stop one
instance of "cooperation" by health care providers in Rochester
that was alleged to have caused consumer harm. In 1985, the
Commission issued a complaint against 35 anesthesiologists in
Rochester (all the anesthesiologists practicing at Rochester's
three largest hospitals), alleging that they had conspired to
increase their fees by collectively negotiating with third-party
payors over reimbursement terms, and by threatening not to
participate in certain plans (including Blue Shield and one HMO)
if their demands were not met. It was further alleged that the
anesthesiologists in fact had jointly departicipated from Blue
Shield when their demands were not met.. The matter was settled
in 1988 when the anesthesiologists entered into a consent order
whereby they agreed not to conspire to deal with third-party
payors on collectively determined terms or to coerce such payors.
Rochester Anesthesiologists, 110 F.T.C. 175 (1988) (consent
order).
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criticisms, or do not really address the issue that you have
posed. Moreover, I also am aware of other stLdies, whose
methodological soundness has been scrutinized and confirmed,
which demonstrate that hospital prices in fact are lower in
markets where there is competition than in ones where such
competition is absent.4" I therefore do not believe that there
is serious analytical or empirical support for concluding that
health care competition leads to higher prices, or that
cooperation and mergers leads to lower prices for consumers.

I believe it is possible to provide "clear guidance" for
collaborative arrangements among health care providers. As I
noted in my response to your first question, a showing that a
restraint is ancillary to a broader procompetitive venture is
often an effective safe harbor; at the very least is a clear and
easy to apply analytical model. As to your inquiry concerning
the use of community involvement or buyer approval as a bright-
line test, in making assessments about competitive effects,
antitrust law enforcers routinely seek out, consider, and give
great weight to the opinions of representatives of the community
and buyers who are more familiar with a particular local market
than we are. Thus, such views are extremely important in
reaching determinations about collaborative arrangements that are
not M 2g illegal. There are many reasons why such opinions may
not be dispositive, however. For example, in a recent case some
buyers favored a proposed merger because they believed that the
merger was necessary to establish a second obstetrics program in
the community. The views of those buyers were appropriately
discounted when the parties to the proposed merger admitted that
a second obstetrics program would be added regardless of whether
the merger took place. Because there may be many circumstances
where, when all the facts are known, the opinions of buyers or
community representatives may not be dispositive, I do not
believe it is possible to fashion a bright-line rule tied to such
opinions.

Finally, as you are aware, the Federal Trade Commission has
in place procedures whereby providers can seek and obtain formal
opinions or less formal guidance as to whether proposed
collaborative arrangements are likely to raise antitrust
concerns. Frequently, it takes nothing more than a brief
telephone conversation with Commission staff to learn that a

47 e.., Melnick, Zwanziger, Bamezai, and Pattison,
"The Effects of Market Structure and Bargaining Position on
Hospital Prices," 11 Journal of Health Economics 217-233 (October
1992); D. Dranove, S. Shanley, and W. White, "Price and
Concentration in Hospital Markets: The Switch from Patient-
driven to Payor-driven Competition," Journal of Law and
Economics __ (1993) (forthcoming).
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course of conduct raises no substantial antitrust issues. Many
health care providers and counsel have used, and continue to use,
these procedures to allay their concerns about antitrust exposure
arising from activities that they are considering undertaking,
and we encourage others to do so.

7) There are studies which suggest that quality as measured by
survival and success rates, and efficiencies of cost and speed
can be achieved by economies of scale (and scope) -- some of the
literature suggests that hospitals smaller than 200 beds or
patients can not function efficiently. Yet the FTC has
challenged the merger of two hospitals which had 43 and 51 beds
for a total post merger size of 94 beds. While I know you can
noz comment on particular cases, does this not add to a
perception problem or lead to uncertainty for providers who think
they are making cost-saving, efficiency-driven decisions?

Can we not provide clearer guidance?

The FTC, in deciding whether or not to investigate or
challenge a hospital merger, gives very careful consideration to
possible efficiencies from the merger, including but not limited
to scale economies. However, whether a particular merger might
benefit consumers because of scale economies or other
efficiencies depends not only on the size of the merging
hospitals, but also on other factors affecting whether those
economies will be in fact achieved and will be passed on to
consumers (rather than, for example, stockholders of the merged
hospital's corporate parent). In short, merging two small
hospitals does not necessarily yield a lower-priced large
hospital.

The fact-specific character of these issues is reflected in
the four hospital merger case decisions which have addressed
them.4 All four decisions considered the hospitals' arguments
justifying their mergers (or proposed mergers) on the basis of
scale economies or other efficiencies. Three of those decisions
found those arguments factually unpersuasive.

The health economics literature suggests that, up to a
point, large hospitals can operate more efficiently or provide

49 Federal Trade Commission v. University Health. Inc.,
938 F. 2d 1206 (11th Cir. 1991); United States v. Rockford
Memorial Corporation, 717 F. Supp. 1251 (N.D. Ill. 1989), aff'd,
898 F. 2d 1278 (7th Cir. 1990), cert. denied, 498 U.S. 920
(1990); United States v. Carillon Health System, 707 F. Supp. 840
(W.D. Va.), aff'd mem., 892 F.2d 1042 (4th Cir. 1989); American
Medical International, 104 F.T.C. 1 (1984).
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higher-quality services than small hospitals. However, there is
little consensus in that literature on where to draw the dividing
line between "large" and "small," or how substantial the benefits
of increased scale really are. I offer the following broad
generalizations about hospital scale economies without attempting
to draw bright lines or definitive conclusions where none are
possible:

- Most hospital scale economies are exhausted at 100
beds.4'

- Above 100 beds, up to somewhere over 200 beds,
increases in hospital size and volume may be associated
with some scale economies, but those economies are
usually not substantial.-'

- The foregoing conclusions apply only to hospitals whose
inpatient facilities are located at a single site. I
am not aware of any studies specifically addressing
whether hospitals whose beds are divided between two
campuses (such as those resulting from hospital mergers
where neither of the merged facilities is closed)
achieve the scale economies that the economic
literature suggests can be attained by single-campus
hospitals of similar size.

I emphasize that these are general observations. If a
hospital is, for example, operating profitably over time in a
competitive market with less than 100 beds, it must be assumed to
be at an efficient scale for its particular market.

5' Real world
experience should always trump theoretical generalizations.
Moreover, there are at least the following significant exceptions
to these generalizations. First, hospitals specializing in only
one or a few service lines (e.g., children's hospitals, or reha-
bilitation hospitals) may be able to operate at maximum
efficiency with a smaller bed capacity than general hospitals
offering a broader range of services. Second, it may be possible
for relatively small hospitals to operate at peak efficiency if
they can share services or support functions with other
institutions (eg., hospitals in other markets belonging to the

49 See trial testimony of Dr. Monica Noether in the 1991
University Health and 1993 Columbia Hospital merger cases.

3o Zd.; M. Vita, J. Langenfeld, P. Pautler and L. Miller,
"Economic Analysis in Health Care Antitrust," 7 Journal of
Contemporary Law & Policy 73 (1991).

51 Stigler, "The Economics of Scale", 1 Journal of Law &

Economics 54-71 (October 1958).
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same multihospital system, or long-term care facilities operated
by the hospital), thereby spreading the small hospital's fixed
costs over a larger patient base.32 Third, at some point (not
clearly defined by the health economics literature), hospitals
may incur diseconomies of scale from being too large to manage
effectively.

Even if one or both of the hospita-Is involved in a merger
are below minimum efficient or optimum scale, it is necessary to
examine whether the merger will in fact yield scale economies or
other benefits. There are a number of reasons why that might not
occur in a particular situation, including but not limited to the
following:

- The merging hospitals are too far apart to consolidate
clinical departments or services without causing
substantial inconveniences to at least some of the
patients and physicians who now use whichever hospital
would lose the departments or services in question. In
that case, the inconvenience costs to patients and
physicians may outweigh the cost savings of
consolidation."

- The one-time capital costs of consolidating two
hospitals (or parts thereof) into one may outweigh the
present discounted value of future operating cost
savings from the increased scale of the remaining
facility. For example, the scale economies from
operating one 100-bed hospital facility rather than two
facilities with 50-beds may not justify the multi-
million dollar capital costs of expanding one of the
hospitals to make room for the other's patients.

2 The same may be true for hospitals that provide

unusually high volumes of outpatient care; at such hospitals,
outpatients help cover fixed costs that the hospitals would
otherwise have to try to recover from inpatients.

i3 These costs may include not only increased travel time

and expense for patients, but also costs for physicians from
having to either relocate their offices or spend more of their
(expensive) time travelling to and from the hospital instead of
seeing patients.

4 Efficiencies are more likely where consolidation can be
achieved at minimal expense, e , where one hospital already has
enough excess capacity (including not only beds, but also related
facilities such as operating rooms) to accommodate comfortably
the other's patients without new construction. A hospital

(continued...)
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- Even if the merging hospitals reasonably anticipated
that the costs of merging were outweighed by the
resulting efficiencies, unanticipated problems may
prevent the hospitals from fully implementing their
plans, or eliminate or outweigh the promised
benefits." For a wide variety of reasons, hospital
mergers do not always work out as well as planned, or
are not carried out as smoothly as the merging
hospitals had envisioned.'

Finally, even if a merger would likely yield scale economies

(allowing for the various anticipated costs of consolidation,

Murphy's Law, and other obstacles), that does not necessarily

beaiefit consumers. Unless competitive market forces pressure the

merged hospitals to pass along cost savings to consumers," those

savings may flow instead into the pockets of the hospital's
shareholders or into its cash reserves, or may be frittered away
if lessened competition dulls the hospital's incentives to take
the sometimes painful steps required for stringent control of
costs.

Sincerely,

-James C. Egan, Jr. "
Director of Litigation

54(... continued)

consolidation is also more likely to be efficient if there are
substantial capital costs to not consolidating - for example, if
one of the merging hospitals has excess capacity and the other
has physical plant deficiencies so serious that the only
realistic alternatives to combining its operations with another
hospital's are building an expensive new replacement facility or
going out of business.

i This is usually less of a concern with joint ventures
limited to specific services, such as sharing of magnetic
resonance imagers. Those ventures are less complex than mergers
of entire institutions, lessening the likelihood of unexpected
problems.

56 Studies of mergers in the American economy as a whole
indicate that the results generally fall short of expectations,
and that a substantial minority are outright failures. See F.
Scherer, Industrial Market Structure aId Economic Performance
167-74 (3d ed. 1990). I am not aware of AM convincing evidence
that the success rate for hospital mergers is any better than for
mergers in other industries. What little evidence there is on
the actual outcomes of hospital mergers is inconclusive.

.1 This might occur, for example, if the merger enables
the combined hospitals to win over substantial numbers of
patients from their competitors if they plow the merger's cost
savings into price cuts.
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PREPARED STATEMENT OF ERLING HANSEN
The Group Health Association of America, Inc. ("GHAA") appreciates the oppor-

tunity to testify before the Subcommittee. Our statement addresses the role of the
antitrust laws in fostering competition on the basis of price, quality and service in
the managed care environment, and, in particular, proposals to amend the antitrust
laws to give protection to certain collaborative activities among health care provid-
ers.

GHAA is the national association of health maintenance organizations and similar
managed care companies. Our 340 member companies provide health care to 75 per-
cent of over the 41 million Americans enrolled in HMOs. Our member companies
include both for-profit and not-for-profit organizations. Their enrolled members are
broadly representative of the various age, social and income groups within their
service areas. These HMOs contract with large and small employers, state and local
government as well as with Medicare and Medicaid. Some health maintenance orga-
nizations operate hospitals and employ their own staff physicians. However, most
HMOs contract for medical and hospital services with independent physicians, medi-
cal groups, hospitals and other health care providers.

Competition among these health care providers is essential to HMOs seeking to
arrange for quality health services on a cost-effective basis. The antitrust laws, and
their vigorous enforcement by the Department of Justice, Federal Trade Commis-
sion and state attorneys general, play an important role in preserving and protect-
ing competition in health care.

HMOs provide their enrollees with comprehensive health care through networks,
or panels, of health care providers. Through their contracts with physicians, hos-
pitals and other providers, they seek to provide high quality care, while also control-
ing costs in order to provide comprehensive benefits at an affordable price. It is im-

portant, therefore, that HMOs be able to contract for health services without having
to face boycotts, "united front" obstructions, price fixing conspiracies, "ethical" re-
straints on doctors' affiliating with HMOs, local provider monopolies, and other re-
straints of trade.

Over the years, antitrust enforcement has played an important role in helping re-
move obstacles facing HMOs. Antitrust cases have challenged professional society
ethical rules and "self-regulation" against contracting with managed care plans,' de-
nials of hospital privileges to doctors affiliated with HMOs, 2 restraints by dominant
fee-for-service payors on physicians affiliating with HMOs, 3 and combinations
among providers to force higher reimbursement. 4 Antitrust authorities have also
challenged conspiracies to obstruct utilization review programs,5 boycotts and other
conspiracies to maintain prices or force increases in reimbursement, 6 and hospital
mergers that threaten to make local hospital markets collusive or monopolistic.7

Antitrust enforcement has been, and under reform will continue to be, a critical
resource for HMOs trying to enter new communities and to maintain or expand
their presence in local markets through cost-effective and innovative programs.
Some health care providers at times may form organizations for the putative pur-
pose of facilitating or coordinating managed care contracting, but that in fact hinder
or block effective managed care contracting. For example, all the OB-GYNs in a cer-
tain locale may form a "foundation" through which all HMOs must deal to obtain
their collective services; OB-GYN's refuse to deal individually with any HMO, mean-
ing no HMO can do business in this area if it cannot come to terms with the "foun-
dation." Law enforcement authorities have brought a number of cases to pursue
these types of allegations.8

GHAA would be greatly concerned about any proposed legislative change that
would make it harder for government authorities or private plaintiffs to successfully
challenge anticompetitive combinations or agreements among local health care pro-
viders, whether organized informally or through joint ventures, "networks," associa-
tions or mergers. 9 Nor does GHAA believe the antitrust laws should be changed to
permit combinations of competitors designed to alter the balance or dynamics of ne-
gotiations between health care providers and health care purchasers, such as
HMOs. The cause of health care reform and cost containment would not be aided
by giving providers greater power or leverage in their dealings with health care
payor's than would currently be permitted under the antitrust laws. Finally, while
self-policing and voluntary restraints in the health care field can help achieve qual-
ity assurance and cost containment ends, the antitrust laws should not be altered
to remove antitrust boundaries on self-policing by competitors. Such self-imposed re-
strictions can too often serve to stifle innovation, as did prior ethical restraints on
physician involvement in HMOs, or establish a floor for resistance to greater cost
controls. All the above types of changes would weaken the antitrust laws and over
time result in higher, not lower, health care costs.
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The antitrust laws have not chilled innovative and creative initiatives in managed

health care. It is since the antitrust laws began being enforced regularly in the
health law field in the mid-1970s that managed care has blossomed and grown.
There are now innumerable and diverse variations of HMOs preferred provider or-
ganizations, individual practice associations and physician-hospital joint ventures
and health care alliances in communities across the country.

The courts and the Federal Trade Commission's rulings provide a compliance road
map for health care payors and providers, and a warning to those who would violate
the antitrust laws. The enforcement agencies have supplemented this record with
advisory opinions, review letters, and policy statements to clarify areas of confusion
and uncertainty. This type of educational activity is critical, because the health care
environment changes, and new antitrust issues arise frequently. We encourage the
enforcement agencies to continue this work.

We concur with others on the need for greater clarification of the enforcement
agencies' views and intentions on some points. More clarification would be useful
with respect to physicians and other practitioners who join together in limited num-
bers to contract with third party mayors, where there is no danger of coercion, group
boycotts, or exploitation of market power. The enforcement agencies might also con-
firm that provider organizations are not barred by the antitrust laws from making
recommendations to managed care plans on clinical issues, quality assurance, reim-
bursement and other matters, so long as these communications do not involve actual
price fixing or other anticompetitive agreements. We also believe there may be op-
portunities for cooperation among providers and with purchasers in resolving issues
of community need for expensive hospital-based technologies and equipment, and
achieving useful efficiencies. Clarification of government enforcement intentions in
this area, and perhaps greater flexibility, may be warranted.

We are not persuaded, however, that there is a need for changes in antitrust law
itself. Moreover, we oppose any legislative change that would make it harder to
challenge and remedy anticompetitive concerted activities among health care provid-
ers that obstruct managed care programs or hinder managed care organizations'
achieving cost containment and quality assurance objectives. Finally, we would be
greatly concerned by any initiative to foster broad based community provider net-
works or similar undertakings if it proceeded on an assumption that competition
among hospitals, physicians and other providers in dealing with HMOs or other
payors could or should be sacrificed or put aside. Antitrust rightly does not put faith
in cartels, benevolent or otherwise. Relaxation of the merger or other antitrust laws
to permit blocks of providers in a community to join together free of antitrust scru-
tiny would not only poorly serve HMOs and their enrollees, but also would be a dis-
service to all purchasers of health care services including government, large and
small employers as well as individual consumers.

We are mindful of the Subcommittee's desire at this hearing to focus on the role
of the antitrust laws in promoting the objectives of health care reform. As our state-
ment has indicated, the antitrust laws have been an important and valuable--and
not an impediment-to the growth and development of HMOs and similar managed
care systems. However, your press release announcing this hearing also refers to
your interest in figuring out whether barriers do exist to the development of inte-
grated health care networks or to lowering the cost of health care.

We would be remiss in our responsibilities if we did not inform you that other
laws may pose truly significant obstacles to those objectives. High on our list are
the fraud and abuse laws written to curb abuses in the Medicare and Medicaid com-
ponents of the dominant fee for service, third party payor health care system. These
view with disfavor any transaction where a provider is given financial incentives to
refer Medicare or Medicaid patients to another provider, or where a provider grants
financial concessions in order to gain access to a patient population. A payment or
other renumeration to induce referral of Medicare or Medicaid services can corrupt
the integrity of the provider's referral decision. This can increase cost to these pro-
grams, encourage inappropriate utilization or degrade the quality of care. Thus, the
classic provider "kickback is made illegal by the fraud and abuse statute.

For managed care arrangements, using this usual framework for analyzing
"renumeration" and inducements for referral, leads to perverse results. In HMOs,
unlike traditional fee for service medicine, referrals to the contracting provider are
a premise of the provider's agreement to prescribed compensation and other terms.
Contractual controls on referrals are not only common in HMOs, they are the very
essence of the coordinated care practiced in organized, integrated health care sys-
tems. We are deeply concerned that a fraud and abuse "safe harbor" regulation re-
cently promulgated by the Department of Health and Human Services is so narrow
in its scope that it may dramatically chill development of legitimate managed care
programs, rather than provide the protection from fraud and abuse prosecution it
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was intended to provide. It is essential that regulations implementing the congres-
sional mandate to issue fraud and abuse "safe harbors" provide adequate protection
of both currently accepted methodology of managed care operation and foreseeable
innovations that will occur as our health care system responds to the forces of re-
form. We urge this Subcommittee to consider additional hearings to focus on those
laws as we believe they may truly impede the development of incentives for coordi-
nation and collaboration of health care services and for assuring affordable high
quality health care.

ENDNOTES

1. See American Medical Association, 94 F.T.C. 701 (1979), affd as modified, 638
F.2d 443 (2d Cir. 1980), affd by an equally divided court, 455 U.S. 676 (1982);
American Medical Association v. United States, 317 U.S. 519 (1943); American Soci-
ety of Anesthesiologists, 93 F.T.C. 101 (1979).

2. See Forbes Health System Medical Staff, 94 F.T.C. 1042 (1979); Medical Staff
of Doctors' Hospital, 110 F.T.C. 476 (1988). See also Medical Staff of Holy Cross Hos-
pital, No. C-3345 (consent order Sept. 10, 1991); Medical Staff of Broward General
Medical Center, No. C--3344 (consent order, Sept. 10, 1991).

3. Medical Service Corp. of Spokane County, 88 F.T.C. 906 (1976); Blue Cross of
Washington and Alaska v. Kitsap Physicians Service, 1982-1 Trade Cas. (CCH)
64,950 (W.D. Wash. 1981).

4. Association of Independent Dentists, 100 F.T.C. 518 (1982); Michigan State
Medical Society, 101 F.T.C. 191 (1983); United States v. Massachusetts Allergy Soci-
ety, 1992-1 Trade Cases (CCH) 69,846 (E.D.Mass 1992); United States v. Alston,
974 F.2d 1206 (9th Cir. 1992).

5. See Indiana Federation of Dentists v. FTC, 476 U.S. 447 (1986).
6. See, e.g., United States v. North Dakota Hospital Association, 640 F. Supp. 1028

(D.N.D. 1986); Michigan State Medical Society, 101 F.T.C. 191 (1983).
7. See, e.g., American Medical International, 104 F.T.C. 177 (1984); Hospital Cor-

poration of America, 106 F.T.C. 455 (1985), affd, 807 F.2d 1381 (7th Cir. 1986), cert.
denied, 481 U.S. 1038 (1987).

8. Southbank IPA, FTC Dkt. C-3355, 57 Fed. Reg. 2913 (consent order, January
24, 1992); Association of Independent Dentists, 100 F.T.C. 518 (1982); Preferred Phy-
sicians, Inc., 110 F.T.C. 157 (1988) (consent order); Maine v. Alliance for Healthcare,
Inc. 1991-1 Trade Cases (CCH) 9 69, 339 (Me. super Ct. 1991).

9. A Department of Health & Human Services task force recently concluded that
no change in the antitrust laws is warranted, either on cost-containment or quality
grounds, to protect mergers of competing hospitals in local markets. "Report of the
Secretary's Task Force on Hospital Mergers." (February 1993)

RESPONSES OF MR. HANSEN TO QUESTIONS SUBMITTED BY SENATOR ROCKEFELLER

Question No. 1. HMOs and PPOs have witnessed a growing amount of antitrust
lawsuits. What factors are fueling this growth in litigation?

Answer. There have been two basic types of antitrust lawsuits in this field. First,
federal and state law enforcement authorities and managed care firms themselves
have brought key antitrust cases against anticompetitive provider activities. These
suits have been instrumental in protecting the rights and interests of HMOs, PPOs,
and the customers they serve. Managed care organizations depend on the existence
of vigorous coLpetition among health care providers. At times, law enforcement has
been necessary to ensure that monopolistic provider behavior does not obstruct ac-
cess to the market for managed care. These cases have been of tremendous positive
benefit to the HMO community.

Second, as managed care programs have expanded in recent years, participation
in managed care programs has become more economically significant to individual
providers. As a result, when providers are unable to secure a contract to participate
in a managed care organization or the terms of dealing are not to their liking, some
providers have resorted to antitrust litigation. These types of antitrust suits rarely
succeed. They do not pose a significant problem or expense for the HMO community
overall.

Question No. 2. What proportion of the members of your organization have been
affected by antitrust lawsuits?

Answer. HMOs throughout the country have benefited tremendously from anti-
trust enforcement by state and federal authorities and by private antitrust suits
challenging anticompetitive provider activities that obstruct the development of
HMOs and other managed care programs, or drive up costs.

A very small number of HMOs have themselves been sued by excluded providers
seeking to assure their participation in the HMO's program or by providers seeking
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to challenge the HMO's terms of dealing, or making similar charges. These antitrust
lawsuits are generally unsuccessful and do not pose a significant problem for the
HMO community.

Question No. 2A. Of that proportion, how many covered beneficiaries would that
roughly translate into?

Answer. Virtually the entire national HMO enrollment of 41.3 million has bene-
fited from antitrust enforcement seeking to break down obstacles to HMOs and
managed care. In contrast, few, if any, beneficiaries have been affected by lawsuits
filed by excluded providers against HMOs, since these cases usually fail.

Question No. 2. Has your member organizations' experience with antitrust been
concentrated on situations involving the physician services part of an HMO?

Answer. Needed antitrust enforcement to remove unlawful restraints on iMOs
and managed care has over the years most often been required with respect to phy-
sician activities. However, numerous cases have also involved activities by hospitals,
dentists, and other health care providers.

Suits by individual providers to force their inclusion in HMO provider networks
have been filed by physicians, hospitals, pharmacies, laboratories and other provid-
ers. As noted above, these cases usually fail.

Question No. 3. Given current law, what measures could be taken to minimize
managed care's risk of antitrust litigation?

Answer. Managed care organizations need to operate independently and avoid
participation in coercive, collusive or monopolistic schemes. They also should not
give the appearance of operating arbitrarily or without regard for the effect their
actions will have on providers or patients. Managed care organizations that obtain
advice of competent and experienced antitrust counsel should not face difficulty car-
rying out legitimate business plans.

RESPONSE OF MR. HANSEN TO A QUESTION SUBMITTED BY SENATOR DURENBERGER

Question. Generally, managed care has benefited from antitrust enforcement.
Would you expect a federal antitrust waiver process to threaten health maintenance
organizations viability in a reformed marketplace?

Answer. We cannot assess the impact on HMOs of an antitrust enforcement waiv-
er process without knowing what conduct a waiver would protect, what impact a
waiver would have on the availability of private antitrust lawsuits for damages or
injunctions, and what showing would be required to obtain a waiver.

RESPONSES OF MR. HANSEN TO QUESTIONS SUBMITTED BY SENATOR HATCH

Question No. 1. You mention in your testimony that you concur that there needs
to be greater clarification or flexibility of the antitrust laws regarding provider
groups joining together "in limited numbers" for contract negotiations or for making
recommendations on clinical or quality issues or reimbursement or other matters,
as long as there are not abusive boycotts or actual price fixing, etc. What sorts of
changes or clarifications would be acceptable?

-Would market power screens for such provider groups be acceptable?'
-If so, of what size, 15%, 20%, 25%, 40% of a given market?
-Different sizes for different purposes?
-Would it make a difference if the arrangements between doctors were non-ex-

clusive?
-Would exclusivity or non-exclusivity of provider "networks" be more acceptable?
Answer. The Group Health Association of America ("GHAA") believes that the

antitrust laws have played and continue to play a critically important and beneficial
role in preventing anticompetitive activities that suppress managed health care and
obstruct cost containment. We believe that the antitrust laws, as currently in force,
set the appropriate bounds on relations between providers and managed care plans.
We do encourage the antitrust enforcement agencies to be as clear and specific as
possible in articulating their enforcement priorities and views regarding the above
issues, since there remains some uncertainty on the enforcement agencies' enforce-
ment priorities and views on a few points.

One example is agreements among providers controlling a managed care network
organization that might technically be viewed as "price fixing," in situations where
there would appear to be no risk of competitive injury because market power is
plainly lacking. Another area where the agencies could be more clear concerns dis-
cussions by provider groups with managed care plans, where the discussions do not
involve any coercion, threats, or express or implied agreement on price or other
terms of dealing. This uncertainty in our view is not a major problem, though. We
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do not believe this uncertainty has had a material effect on the ability of health
maintenance organizations to operate efficiently in the marketplace.

GHAA has not itself formulated specific views on the particular points of antitrust
enforcement listed in the question. That responsibility is best left to the enforcement
agencies, and ultimately to the courts. For instance, exclusivity can indeed be an
aggravating factor in assessing the antitrust implications of some conduct, where
the result is to foreclose others from a large portion of a market. Exclusivity in some
other situations may in fact foster competition, by allowing health plans to differen-
tiate themselves on the basis of the make-up of their provider network.

We are concerned that an effort to codify by statute what specific managed care
related conduct will and will not violate the antitrust laws risks over-inclusiveness
or under-inclusiveness, and also poses the danger of creating new confusion. Such
an initiative would seemingly need, for example, to take into account product mar-
ket definition (e.g., all physician services, or primary care physician services, includ-
ing or not including pediatricians), geographic market definition (e.g., community,
county, or metropolitan area), barriers to entry, the degree of concentration in the
market, the impact of hospital admitting privilege patterns on physician competi-
tion, the degree to which there is express or de facto exclusivity on the part of the
providers in any particular provider network organization, the degree to which pro-
viders in fact participate in other managed care organizations, and the likelihood
that payors could successfully resist any attempt to impose exploitive terms of deal-
ing.

A statute that put all these factors at issue would not appear to create additional
clarity. On the other hand, if the goal is to provide providers and payors with great-
er certainty, then legislation that sets percentage thresholds, but leaves the parties
still having to determine the product and geographic market definition, for example,
may create more confusion than it eliminates, and also risk discouraging legitimate
behavior in some cases, and encouraging harmful behavior in others. Similarly, leg-
islation that qualifies any antitrust immunity or protection, with a disqualification
for any conduct that on balance harms competition would not appear to provide use-
ful guidance.

Question No. 2. If you believe that "there may be opportunities for coop "ration
among providers and with purchasers in resolving issues of community need for ex-
pensive hospital-based technologies and equipment, and achieving useful effi-
ciencies," as you say in your testimony, how should such cooperative activities be
shielded from antitrust attack by either the agencies, or, more importantly, by a dis-
gruntled competitor?

Answer. The antitrust laws do not give a disgruntled competitor antitrust stand-
ing to challenge cooperative activities among its competitors that injure the com-
plainant because of the increased efficiency or lower costs of the cooperating parties.
For example, if two hospitals decide which will acquire or operate particular expen-
sive equipment this would not give a disgruntled competitor grounds for suit. Su-
preme Court cases in recent years have confirmed that antitrust standing is re-
served for plaintiffs who suffer injury of the sort the antitrust laws were designed
to prevent, not those who suffer because others operate more efficiently. See Atlantic
Richfield Co. v. USA Petroleum Co., 495 U.S. 328 (1990); Cargill. Inc. v. Monfort
of Colorado. Inc., 479 U.S. 104 (1986); Brunswick Corp. v. Pueblo Bowl-O-Mat. Inc.,
429 U.S. 477 (1977).

Where providers cooperate with a contracting managed care organization, and es-
tablish a risk-bearing joint venture whose legitimate competitive goals and cost-con-
tainment objectives can be met through cooperation with the managed care plan in
identifying services that may be reduced or shifted, we believe that the enforcement
agencies should be able to assess such initiatives under the antitrust rule of reason,
and approve them where they are not anticompetitive on balance.

The states may also.pass legislation recognizing the value of such cooperative ar-
rangements, and establishing a framework for their review and oversight by state
regulatory officials. Where this is done, state action immunity from the federal anti-
trust laws can be achieved.

PREPARED STATEMENT OF SENATOR ORRIN G. HATCH

Mr. Chairman, I am glad that this hearing is taking place today. We all know
that health care reform is a critical issue facing our nation and facing the Senate.
We will soon receive the Administration's health care reform proposal. Members of
Congress, on both sides of the aisle and in both houses are actively working on
health care proposals of their own.
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All proposals appear to have a common goal: to reduce the health care cost growth
rate and get rid of excess capacity and inappropriate resource allocation. Most com-
prehensive health care reform plans will restructure the health care delivery sys-
tem. This restructuring will result in health care market consolidation.

The prospect of such consolidation raises questions about antitrust applications,
and I believe it is time for us to begin thinking about the antitrust laws and policies
that may need to be changed if health care reform is to be successful. We should
begin by identifying potential antitrust risks that the health care delivery and in-
surance systems would face if the proposed organizational changes to the way we
purchase and deliver health care were instituted without special legislative protec-
tion.

I ask the witnesses to consider the purpose of the hearing: the relationship be-
tween antitrust policy and health care reform. Remember that the goal of com-
prehensive health care reform is to increase the access to care, maintain the quality
of care, and reduce the growth rate of the cost of care.

I anticipate that in this discussion the witnesses will tell us what they believe
is good about today's antitrust enforcement approach as well as what problems
exist.

I know that in the State of Utah, the taxpayers and the medical community have
spent millions and millions of dollars providing documents, explaining actions, and
defending against federal antitrust investigations. Dollars that should have been
spent on preventing and treating disease have been spent on lawyers. This seems
ludicrous at a time when all Americans are focused on trying to reform the health
care system and on preventing inappropriate allocation of scare resources.

This is clearly an example of antitrust application that is detrimental to the effi-
cient delivery of health care; and, in the process of considering comprehensive
health reform that will affect every American in the future, we must not fail to ad-
dress the relationship of health care reform and its relationship to antitrust policy.

It is easy to point fingers at who should be blamed for rising health care costs.
Indeed, some attack the private sector for charging "high" prices for innovative life
saving medicines and treatments; they believe these drugs and treatments should
be sold for less money. However, innovative research is costly and complex equip-
ment is expensive. It needs to be paid for.

Without incentives to innovate, many of the therapies we now have would not
exist and patients would have to suffer more or even die. Americans live longer
thanks, in part, to the power of our innovative and sometimes expensive new medi-
cines and medical technology. Increasing health care costs will continue to correlate
with human longevity and evelopment of innovative technology and therapies.

Charges can also be made that government is a significant part of the problem
because of reimbursement policies, slow approval of new drugs and devices, burden-
some insurance mandates, excessive paperwork, and excessive regulatory policies.
The health care industry is probably the most regulated U.S. industry today. In re-
viewing our health care system, we need to address systemic problems and to avoid
needless blame.

We must address the unnecessary causes of overly costly services or products.
Most Americans, for example, understand the extra costs that defensive medicine
and the threat of malpractice impose on health care. However, the hidden costs of
other systemic problems such as those posed by unrealistic or inappropriate anti-
trust policy are less obvious.

Consumers realize when their local community has more hospitals than seem nec-
essary, operating with empty beds, or when the locality has more than one expen-
sive health care service center, such as a trauma center or medivac helicopter serv-
ice. They realize that one service would work better and at less cost. Indeed, the
many proposals now under discussion for "managed competition" are a recognition
of the need for greater efficiency in the amount, allocation, and use .of resources de-
voted to health care.

The American health care system is unique in several ways. First, it is highly reg-
ulated. Second, most Americans have some sort of health insurance leaving them
indifferent to the price of health care except at the margin. And, third, accompany-
ing this indifference to price is a nearly limitless demand for services. Many argue
that the health care market has become increasingly dysfunctional over time and
that its many unique features interfere with the supply and demand functions asso-
ciated with truly free markets.

In order to increase access and maintain quality, some health care providers have
sought to increase efficiency by collaborating in order to reduce overcapacity and to
eliminate duplication of services or equipment. Others wish to set up regional net-
works of services. Yet, I have heard serious complaints about our own government
discouraging such efforts. The activities of our Department of Justice and Federal
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Trade Commission have been said to have a very chilling effect on efforts to achieve
efficiency.

For example, providers of health care are afraid that if they even meet once to
discuss more efficient arrangements for health care delivery, they could become the
target of an antitrust investigation or enforcement proceeding. Although such
charges do not always stick, they always have to be defended at substantial cost
and always have uncertain outcomes.

As we look toward health care reform, we need to examine the role of government
in health care and to make sure that the government's role is part of the solution
and not part of the problem. Over the last fifty years, the government has exercised
an increasingly greater role in all aspects of the health care system from fundamen-
tal biomedical research to access to disease prevention and treatment. For example,
the federal government stimulated and paid for a substantial portion of our current
excess capacity of hospital beds. Almost half of all U.S. health care costs are paid
for by the federal government.

Today the government is the dominant force in U.S. health care, both in setting
standards for services and products and in paying for them. The fact that the fed-
eral government plays such an overwhelming role in health care is another reason
that health care may not fit easily into free market economic models typically used
in antitrust enforcement in other areas.

Invariably, health care reform will include reform of antitrust policy and laws to
allow more rapid health care market consolidation and conservation of health care
resources to increase access and efficiency. In some situations expensive excess ca-
pacities need to be reduced; in others, particularly in rural America, resources need
to be shared in order to become more available.

Managed competition is one reform model receiving widespread attention. It in-
volves a policy that encourages health care market consolidation through the estab-
lishment of managed care networks called Accountable Health Plans or AHPs. The
AHPs would have some of the same characteristics as health care maintenance or-
ganizations of today-a combination of provider networks with an insurance func-
tion. Managed competition also creates entities with substantial purchasing power
through the pooling of individuals and employees of small businesses into very large
groups called Health Plan Purchasing Cooperatives or HPPCs.

I will ask the witnesses to consider what additional risks to antitrust enforcement
they think these players, that is the AHPs and HPPCs, and drug, device and other
technology manufacturers might be exposed to if such reforms were enacted.

We cannot craft the necessary changes to the antitrust law until we have an-
swered certain policy questions. Questions such as who will own and govern the
large purchasing groups and what, if any, statutory restraints will be placed on
their ability to exclude managed care networks? Should we allow the large purchas-
ing groups to develop monopsony power in an area? What would be the result? What
difficulties would the health care networks face in terms of their development? How
do we ensure that provider networks do not charge monopolistic prices in an area
where they are the sole provider?

"Managing competition" through the creation of very large group purchasers and
managed care networks is described as having the potential of increasing "true com-
petition." We need to be able to determine the net effect of combining a monopoly
provider of services with a monopsonistic purchaser in a given market area.

Many proposals contain the concept of provider network development. Many pro-
posals result in the pooling of purchasing power. The fundamental question is: with-
out statutory protection will our antitrust policy allow health care reform to flourish
or will it cause health care reform to be stymied and wither before it has a real
chance to work?

I would like to mention in closing that, in my view, the most effective health care
reform will be that which encourages the maximum reliance on individual initiative
and helps to develop an effectively functioning market for American health care.
Thus, I would urge that we consider reforms to antitrust that will actually strength-
en our competitive system.

PREPARED STATEMENT OF BEVERLY L. MALONE

Mr. Chairman, I am Beverly L. Malone, PhD, RN, FAAN, I appear today on be-
half of the American Nurses Association (ANA) and its 53 state and territorial asso-
ciations. The ANA represents the nation's two million registered nurses including
nurse practitioners, clinical nurse specialists, certified nurse midwives and certified
registered nurse anesthetists. I am a clinical nurse specialist and licensed clinical
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psychologist and have practiced individual, group and family psychotherapy for over
19 years.

Mr. Chairman we are pleased that you are holding this hearing on antitrust is-
sues in the health care industry. We share your observation that we can no longer
afford the inefficiencies of duplication or financial incentives that encourage tech-
nology at the expense of prevention." Nursing believes that consumers have a right
to afforable quality health care. Nurses support the coordination and collaboration
of health care services and believe that multi-disciplinary provision of preventative
and primary care services is cost-effective.

As the nation prepares for health care reform, nursing is convinced that we
should not repeat the existing delivery, financing and workforce problems. The
health care reform bill must address the restrictions on health care providers that
occur at both the federal and state level which limit access to care.

We are also concerned that some providers are using the unknown sphere of
health care reform to push for antitrust changes. The focus on cost containment
should not be used as an argument to remove protections against antitrust which
promote pro consumer health care practices.

Increasingly, much of the policy debate about the future directions of health care
in America is focusing on new ways to use the forces of the marketplace and the
pressures of price competition to constrain rising health care costs. In the public sec-
tor, governments at every level, concerned with budgetary problems, are taking var-
ious steps to gain improved control over public spending for health. These steps in-
clude fundamental changes in the methods used by governments to pay for health
services provided to the aged, the disabled and the poor. Governments are also at-
tempting to encourage wider use of alternatives to the traditional ways of delivering
such services in the community. In the private economy, too, there is growing inter-
est on the part of employers and others about new ways to use the marketplace as
an effective instrument for achieving the goal of a more efficient health delivery sys-
tem. In many parts of the country, the pressures of increasing competition within
the health care industry are already being felt.

The President's Health Care Reform Task Force has focused on managed competi-
tion. Conceptually we agree that increased competition would be beneficial to the
health care system. Yet one paradox regarding competition is that the general rules
of the game have to be established and enforced in order to assure that all competi-
tors will have the opportunity to compete. Indeed nurses can compete but the play-
ing field must be level. Any competitive market requires monitoring and interven-
tion from time to time to guarantee that competition is open and fair.

We believe that antitrust enforcement offers an excellent opportunity to counter-
balance the potential of monopoly power through scrutiny of such activities as bar-
riers to entry into particular markets, territorial or market restrictions, economic
boycotts, price fixing, tying the purchase of one service to another, and restricting
the flow of truthful information between buyers and sellers. It seems unlikely that
health care providers, let alone consumers, would be protected from the adverse con-
sequences of such activities if the antitrust laws were not applied to the professions.
The Federal Trade Commission (FTC) has been fulfilling this necessary role for
some time, and the movement toward increased competition makes their proactive
presence even more critical, if inflationary pressures in the health care market are
to be relieved in a fair and equitable manner.

Anti-competitive barriers must be removed to allow nurses and other qualified
non physician providers to provide health care services within their professional ca-
pacity. These barriers include unnecessary nursing practice act restrictions, over
regulation of non-physician providers, unnecessary limitations on prescriptive au-
thority, and lack of third party reimbursement by public and private payors.

BACKGROUND

Throughout this testimony we will refer to advanced practice nurses (APNs),
which includes nurse practitioners, certified nurse midwives, clinical nurse special-
ists and nurse anesthetists. Registered nurses, are educated to provide high tech
care in the acute care setting, primary care in the ambulatory setting and to coordi-
nate and to manage care in both. APNs are nurses who have acquired the additional
education necessary to provide a full range of health care services. The nursing pro-
fession has established additional educational requirements, along with certification,
for APNs. APNs, like all nurses, emphasize health promotion and disease preven-
tion. As primary health care providers, their functions include: health assessment,
physical examination, development of a plan of care, instruction and counseling, use
of laboratory data, diagnosis of routine illness, prescription of medications or other
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therapies as allowed by state laws, coordination of services, and referral when nec-
essary. APNs do not practice medicine.

Nurse practitioners (NPs) are registered nurses with advanced education (ap-
proximately 50 ercent are educated at the master's level) in advanced nursing and
primary care. The NP performs physical exams, treats acute and chronic illness and
rovides routine care to children, adults and the elderly. Of the approximately
0,000, NPs 67 percent practice in ambulatory settings and 27 percent in hospital

settings (Division of Nursing, 1988).
Clinical nurse specialists (CNSs) are registered nurses with a master's degree

in a clinical area of nursing. CNSs also conduct physical exams, treat acute and
chronic illness and provide routine care. They specialize in a variety of areas includ-
ing medicine, surgery, psychiatry, cardiac rehabilitation, gerontology, trauma and
diabetes. Of the approximately 40 000 CNSs, 25 percent practice in the ambulatory
setting and 71 percent practice in hospitals (Division of Nursing, 1988).

Certified registered nurse anesthetists (CRNAs) are registered nurses who
have completed two to three years additional education beyond the bachelor's de-
gree. CRNAs administer more than 65 percent of all anesthetics given to patients
each year and are the sole providers of anesthetics in 85 percent of rural hospitals.
CRNAs provide anesthesia in a variety of settings--operating rooms, dentists' of-
fices, and ambulatory surgical settings. These nurses frequently provide anesthesia
independently in these settings without the supervision of the physician. There are
approximately 25,000 CRNAs.

Certified nurse midwives (CNMs) are nurses with an average of one and one-
half years of specialized education beyond nursing school, either in an accredited
certificate program, or increasing at the master's level. They provide prenatal and
Fynecological care, conduct deliveries and follow mothers post-partum. In 1988,
CNMs delivered 115,000 infants or 3.4 percent of all U.S. births. There are approxi-
mately 5,000 CNMs.

Third-party payers have become increasingly aware of the cost-effectiveness of
APN services as indicated by their willingness to cover their services. APN services
are covered in some degree by: Medicare, Medicaid, Civilian Health and Medical
Programs of the Uniformed Services (CHAMPUS), the Federal Employees Health
Benefit Program (FEHBP), and private insurance companies in some states. Thirty-
seven states have adopted legislation enabling third party reimbursement for the
services of specified categories of nurses.

FEDERAL PROGRAMS

Translating the goal of health care provider choice legislation into reality at the
Federal and State levels has been a slow and incremental process. Nevertheless, as
the two attached tables indicate, nurses in advanced practice have increasingly be-
come eligible for direct reimbursement for their services under Federal health bene-
fit programs-Medicare, Medicaid, CHAMPUS and FEHBP (Table 1)-as well as
through State mandates (Table 2).

Congress recently approved changes in three Federal health programs that recog-
nize NPs, CNS, and CNMs as independent providers. The Omnibus Budget Rec-
onciliation Act (OBBA) of 1989 mandated direct reimbursement to pediatric nurse
practitioners and family nurse practitioners under the Medicaid program. The
OBRA provides for direct Medicare reimbursement of NPs and CNSs who serve in
rural areas. Also passed by Congress in 1990 was a provision requiring the reim-
bursement for services performed by NPs, CNSs and CNMs in all FEHBP programs
for covered services.

Despite the recent changes in Federal and State reimbursement laws, there are
still enormous changes that must be made. For example, in order to improve access
to care to Medicaid certain reforms in payment and coverage policy need to be con-
sidered. Currently, the Medicaid program mandates the coverage and payment of
nursemidwifery, certified pediatric nurse practitioners and certified family nurse
practitioners but does not mandate the coverage of all nurse practitioner, clinical
nurse specialist and certified registered nurse anesthetist services. The Medicaid
program needs to directly reimburse for the services of these practitioners in order
to encourage the utilization of these providers.

Several states have changed their State Medicaid payment and coverage policies
to encourage the use of these practitioners and have been able to increase access
to care for vulnerable populations. In New Hampshire, the services of NPs are cov-
ered by Medicaid and access to care is improved. Many physicians have a limit on
the number of Medicaid patients they will accept in their practice and refer addi-
tional Medicaid beneficiaries to NPs who see them in their own practice or through
well-child and pre-natal clinics. Some NPs in New Hampshire have a caseload that
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is 90 percent Medicaid. The State's Medicaid payment policy also encourages the use
of these practitioners. Since 1982, NPs have had their services covered by the Med-
icaid program at 100 percent of the physician rate. According to Charles Albano,
Chief, Bureau of Maternal and Child Health in New Hampshire, NPs are relied
upon to provide the vast majority of services to low income women, 75 percent of
whom are Medicaid recipients, NPs are also utilized to staff the family planning
clinics and the well child services in the state.

Anne Sorley, Maternal Service Progam Manager of Medical Assistance, reports
that in 1989 Washington State established a First Step Program that consisted of
ten alternative clinics. All but one is served by CNMs and NPs, who provide the
majority of care. These clinics serve the poor and working poor with incomes upto
185 percent of the poverty level. The utilization of these services is evidenced by
the 100 percent increase in deliveries in one of the clinics in the second year. The
success of the clinics, according to Ms. Sorley, is partly attributed to the style of
practice of the CNMs. CNMs are more willing to provide services to substance abus-
ing women and are willing to offer flexible schedules to increase the number of pre-
natal visits. Also the phenomena of women treating women adds to patient compli-
ance.

Medicaid payment policy also needs to be improved to increase access to care.
Payments to nurses in advanced practice under the Medicaid program needs to be
based on the service and not on the type of provider. This policy in New Hampshire
provides a positive incentive for pre-nata! and well child clinics to use NPs. Wash-
ington State has adopted a similar policy of payment based on the service and also
increased the payment for the services. The State established a delivery system and
changed its Medicaid fee schedule to improve access to care to pregnant women.

Washington also changed the Medicaid fee schedule to improve access to care. In
1989, the Legislature added $200-$300 to the obstetrical package to offset mal-
practice costs and to improve recruitment of providers. In 1990, the policy was es-
tablished to pay all providers the same rate tor the same services. This had a sig-
nificant effect on recruiting NPs and CNMs. There is no nurse midwifery edu-
cational program in the State, yet the improved competitive fees were instrumental
in bringing these practitioners into the State to staff the clinics. In two years, the
number of CNMs increased by 33 percent and there has been a limited turnover
of CNMs, despite their serving a high risk population.

Senator Tom Daschle (D-SD) has introduced legislation (S. 466) that would im-
prove access to the services of NPs and CNSs. It would mandate the coverage and
payment of all NP and CNS services under the Medicaid program. An identical bill
(H.R. 1683) has been introduced by Representative Bill Richardson (D-NM). ANA
strongly supports this legislative initiative.

We also need to remove barriers to health care for our nation's elderly. ANA was
pleased to have the opportunity to work closely with Members of this Committee
and the House Ways and Means and Energy and Commerce Committee to achieve
enactment of the "Rural Nursing Incentive Act." That proposal, which was included
in the OMRA (Public Law 101-508), allows NPs and CNSs who practice in rural
areas to receive direct reimbursement under Medicare. That law now needs to be
expanded to cover the services of all NPs and CNS regardless of geographic location
and practice setting. This expansion of coverage does not provide for reimbursement
for new services but rather provides for reimbursement for existing services in al-
ternative cost-effective settings by non-physician providers. In addition modeled
after the bonus payment of physicians who work in health professional shortage
areas (HPSAs), these practitioners would also be paid a bonus payment when they
work in HPSAs. By taking this action, these advanced practice nurses would provide
essential services to meet the health care needs of those older Americans who cur-
rently have no access to affordable health care. In that regard, a bill (S. 833) to pro-
vide direct Medicare reimbursement to NPs, CNSs and CNMs was introduced on
April 28 by Senators Charles Grassley (R-IA) and Kent Conrad (D-ND).

ANTI-COMPETITIVE PRACTICES

There are many other barriers to nursing practice which have been imposed over
the years through regulation, legislation or custom which not only limit the scope
of nursing but also effectively impede the ability of the nurse to compete.

* Use of practice arrangements to limit the activity of nurses in advance
practice. Some states mandate that the physician maintain a hands-on super-
visory relationship, while other states allow the nurse in advance practice to
practice independently and unencumbered. Nursing is advocating for consist-
ency to ensure that APNs can maintain an independent practice within the
scope of his/her education and preparation in all 50 states.
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" Inconsistency in definitions of advanced practice. The laws vary from
state to state on who may be considered a nurse in advanced practice. The most
glaring example of such inconsistency is the treatment of the clinical nurse spe-
cialist. In states where advanced practice is recognized, the law is not consistent
on the treatment of the CNS. This inconsistency limits the use of all nurses who
have properly received graduate education and/or preparation to provide ad-
vanced nursing services.

" Scope of practice varies from state to state and does not reflect the
education and clinical expertise of the nurse in advanced practice. All
state nurse practice acts have not been amended to reflect current education
and clinical expertise of the nurse, particularly APNs. Others use medical prac-
tice language to limit the nurse's practice by allowing medical practitioners to
determine the boundaries of nursing practice.

These have also been limitations placed on advanced practice nursing when nurs-
ing attempts to expand the scope and responsibility of the nurse in advanced prac-
tice.

" Prescriptive authority has been limited through the use of protocols
and requirements for supervision and physician intervention in this
nursing activity. Like other aspects of nursing practice, prescriptive authority
has occurred only after nursing has taken affirmative action to enact laws on
the subject. First, prescriptive authority is not universal or consistent. There
are approximately 36 states which have some form of prescriptive authority.

" Use of Medical Practice Act to limit scope of nurse through expansive
scopes that include virtually every health care action as a "delegated
medical function." Many states' medical practice act define medical practice
to incorporate every aspect of .".edical care and then limit the actions of other
health care professionals to those acts "delegated" by the physician. This sweep-
ing legislative language has been used to limit the ability of APNs.

THIRD PARTY PAYOR POLICIES

Barriers also exist in the provision of insurance coverage.
• Limitations on the availability and accessibility of liability coverage.

During the 1980's tort reform crisis, the number of reinsurers willing to provide
coverage for insurers writing nurse liability coverage dropped dramatically,
with many claiming nurse malpractice had increased. Whp asked about spe-
cific actuarial data, none could provide it. (See Table 3).

Property Casualty Insurance Edition 1988 reports that

At one time, nurse-midwives, were not segregated from the rest of the
nursing field by underwriters of nurses' professional liability insurance.
Premiums for nurses' malpractice insurance were so low that the main
problem faced by underwriters was the expense of issuing policies rather
than the cost of incurred losses.

As the experience of this class developed, underwriters segregated the ex-
perience of nurse-midwives and CRNA (certified registered nurse anes-
thetists) and became less willing to underwrite these providers. At the same
time, demand for the services of these nurses increased, and specialized
training and certification requirements became more stringent.

Losses for nurse-midwives' liability cases did not increase dramatically,
primarily due to limited patient load, screening procedures and loss control
methods. However, two carriers providing professional liability insurance
dropped their programs. The dramatic increase in the frequency and sever-
ity of claims against physicians and hospitals because of poor obstetrical re-
sults discouraged the commercial insurance marketplace from providing re-
placement coverage for nurse-midwives.

* Use of insurance surcharges to increase malpractice premium coverage
and provide impediments to physician-nurse collaboration. Insurance
companies also charge additional premiums of physicians who are in collabo-
rative practices with APNs. These amounts are often hard to trace because they
are incorporated into general increases and often are not treated as a separate
charge. The surcharges, are allegedly based on the increased risk physicians
incur for collaborative practice-and can be easily traced in collaborative ar-
rangements with nurse anesthetists and nurse midwives.

Nursing believes that any action which restricts the provision of health care serv-
ices when there is a demonstrated need and demand is without merit and unjusti-
fied. It is inconsistent with the present call for health care marketplace competition
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to decrease costs and to increase access to care with demonstrated positive out-
comes.

There are clear instances of anti-competitive actions still occurring in various
states.

Provider actions restrict nurses participation in professional groups, li-
ability programs and marketplace. There is only one State where a nurse
sits on a Health Maintenance Organization (HMO) board. Such policies results
in one practitioner domination of practice and restricts provider access to the
marketplace.

In Tennessee two nurses midwives filed suit against the Nashville Hospitals, five
doctors and an insurance company. The nurses were not allowed privileges or appro-
pnate reimbursement for their services, because nurse midwifery was not regulated
by title through the nurse practice act or medical practice act. The lower court held
that the practice of nurse midwifery was indeed nursing and privileges could not
be denied because the specialty was not specifically regulated.

In the State of Alabama one practitioner reports that one month after she began
practice with a physician, he informed her that his insurance carrier sponsored by
the State Medical Association would no longer insure him if he continued to act as
her off site preceptor. The restrictive and apparently non actuarial based policy also
affects nurse midwives who cannot deliver babies without a supervising physician.
It also affects NPs who would be able to practice in rural areas serving medicare
beneficiaries. Only seven percent of Alabama physicians are in rural practice. This
has limited the number of providers to rural residents to 18 IPs who have precep-
tors insured by other companies. Other nurse practitioners report that theirpatients
have been intimidated by physicians who threaten not to see them again if the pa-
tients continue to consult nurse practitioners.

From Minnesota a nurse practitioner reports she was not hired by a clinic be-
cause it believed she would be competitive with the physicians. Unable to provide
services as a nurse practitioner in that rural area, that advanced practice nurse is
working in an acute care facility. Nurse midwives in the Twin Cities area report
that when their clinic acquired a new physician partner the nurse midwives were
laid off. Reportedly patient preference for the midwives initiated the action.

Such actions deny access to care to vulnerable populations. Nursing and our pa-
tients can only believe that the policies are not based on actuarial evidence or out-
comes research and certainly are not pursuant to the states' practice parameters.
These incidents discourage integrated, coordinated, collaborative care delivery and
foster costly and unnecessary duplication and gatekeeper functions.

Still other actions may not be so clearly culpable. Governmental actions ma also
result in anti competitive policies. Although such actions may be based on failure
to understand the full range of professional health care practice, education and de-
livery of services, the result is the same-promotion or federalizing of anti competi-
tive policy.

MEDICAID AND MEDICARE

Such an example is the past Administration's Federal Register publication on
January 19, 1993 of the Health Care Financing Administration's final rule "Medi-
care, Medicaid and CLIA Programs: Regulations Implementing the Clinical Labora-
tory Improvement Amendments of 1988 (CLIA) and Clinical Laboratory "Act Pro-
gram Fee Collections." The rule establishes restrictions on non-physician providers
and a strict interpretation of the waived criteria for classifying tests, especially the
physician performed microscopy category effectively restricts the practice of APNs.

Those services are delivered in a variety of settings including physicians offices
and nurse run clinics. Subjecting these providers of primary care and obstetrical
and gynecological services to the restrictions outlined in the regulations has an ad-
verse impact on patient access to basic laboratory tests and increases costs. In rural
and other underserved areas these limitations on testing further compromise the
health care delivery to vulnerable populations.

RECOMMENDATIONS

ANA believes that expanding the health care provider of choice principle to in-
clude all qualified health care providers must occur in public and private plans to
improve access to quality health care.

Nursing believes that several actions can be taken immediately:
(1) Amend Medicare-Broaden the coverage of the services of nurses advanced

practice, by amending Medicare as proposed in S. 833 outlined above.
(2) Amend Medicaid-Broaden the coverage of the services of nurses in advanced

practice under Medicaid as proposed in S. 466 and H.R. 1683 as outlined above.
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(3) Amend Federal health programs-Make all federal health insurance programs,
including Medicare and Medicaid, CHAMPUS and FEHBP consistent with coverage
of services and choice of providers. We would also recommend the advanced practice
nurses also be included under the definition of acceptable medical source under 20
CFR 404, 1513 used by the Social Security Administration in its determination of
disability.

(4) Strengthen implementation of federal reimbursement policy-FEHBP, Medi-
care and Medicaid should issue immediate clarification of current regulations and
directives to all contracting carriers/insurers. Failure to comply with payment to
qualified providers for services should affect eligibility to participate as a contract-
ing carrier.

In addition to the above recommendations there are two options that can be in-
cluded in the health care reform bill to remove anti competitive policies and practice
barriers and to increase access to care. The options are: (1) anti-discrimination lan-
guage related to benefits, services and reimbursement covered by payors and (2) in-
centives to encourage states' legal recognition of advanced practice nurses as quali-
fied providers.
Option I

The use of anti-discrimination language maintains autonomy of state authority
over licensure but will permit licensed advanced practice nurses and other profes-
sionals to practice within their lawful scope of practice while prohibiting discrimina-
tory and restrictive payor practices in coverage and reimbursement.

Specific Language
"Nothing in this act shall be construed to permit a participating health

benefit plan or purchasing cooperative to deny any licensed health care pro-
vider (or type, or class, or category of health care provider) practicing with-
in their lawful scope of practice from inclusion as a qualified provider and
receiving the identified reimbursement for all health related services cov-
ered by the plan or to prohibit their provision of benefits for the items and
services described in the plan."

Option II
Strong incentives (financial) should encourage states to pursue amendments to

regulatory and legislative language which would result in the most expansive prac-
tice parameters to allow licensed advanced practice nurses to practice commensu-
rate with recognized professional standards. Receipt of federal fund could be tied
to expansive nursing practice parameters and reimbursement statutes/regulations.
At a minimum this would permit direct reimbursement.

Specific Language
"Any state which receives federal money for health care or related serv-

ices must demonstrate that it has in place the most expansive practice lan-
guage which recognizes licensed advanced practice nurses through profes-
sional criteria and certification. Such funding will apply to but are not lim-
ited to: block grants for health services and education programs, immuniza-
tions, sexually transmitted diseases and family planning, health prevention,
substance abuse, and Ryan White AIDS Care funds."

CONCLUSION

Mr. Chairman, we commend the Subcommittee for holding this hearing and at-
tempting to find solutions to improving access to health care. We appreciate this op-
portunity to share our views with you and look forward to continuing to work with
you as comprehensive health care reform is developed. Thank you very much.

TABLE 1.-CCURRENT DIRECT FEDERAL REIMBURSEMENT FOR NURSING SERVICES

TYPE OF PROVIDER

Payer RN NP CNM CRNA CNS

Medicare:
Part A ............................................................... No No No No No
Part B ................................................................. No Rural Yes Yes Rural areas

areas
Medicaid ................................................................. 'State option Pediatric Yes 'State option 'State option

and discretion discretion
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TABLE 1.--CURRENT DIRECT FEDERAL REIMBURSEMENT FOR NURSING SERVICES-Continued
TYPE OF PROVIDER

Payer RN NP CNM CRNA NS

CHAMPUS ................................................................ No Yes Yes No Yes
FEHBP ................................................................... Medically Yes Yes Yes Yes

underserved
areas

'Approval for reimbursement is an option reserved for determination in each state's Medicaid program.
Source: Anarican Nurses Association, Division of Congressional and Agency Relations, 1991
KEY: "

RN-Registemd Nurse
NP-Nurse Practitioner
CNS--Cinlcal Nurse Specialist
CN--Certified House Midwife
CRNA-Certified Registered Nurse Anesthetist

TABLE 2.-STATES MANDATING PRIVATE INSURANCE COVERAGE FOR NURSES .

States All RNs NPs Pxchiatric CNSnurses

A L ................................................................................ ....................... ........................ I ...................... ................. .
AK ............................................... .. . . . .. . . . X......I....... .....I.......
A Z ................................................................................. . ....................... x ....................... .. ......................
AR ................................................................................. ............ ...........................
CA ...................................................... x

DE.........................x...................
C ................................................................................ ..................... . ........................
DECT .. ..............................................................
E ...... ........................................................................... ........................ . ........................ ........................

ID ................................................................................. ........................ ........................ ........................ ........................

HI .................................................................................. ........................ ......................... . . ........................
ID .................................................................................. ........................ ......................... . . ........................
IL .................................................................................. ........................ ........................ ........................ ........................
IN ................................................................................. ........................ .. ......................... ..................... ... .....................
IA .................................................................................. X . ........................ ...

........................... .......................................................
K ................................................................................. ........................ ....................

......... ........................ . ...... ........................
M E ................................................................................. ........................ , ........................ , ........................ .. .. .. ..X ...I

UA ................................................................................ ........................ X . , ........................M A ................................................................................ ......................... ......................... . .... ... ..... .........................

M N ................................................................................. ........................ X ........................M N ................................................................................ ......................... . ......... .......... ... .. ... .. .... .. .. ..

M s ........................................................................... .. . .. .......... ..... ...... .................. . ........................ . .. ......................

M N .............................................................................X.... .................... .... ........................ .
M S ................................................................................ x ........................ . ........ ...... ........ . ........................

N E ............... ................................................................. ........................ , .... :.................... , ........................ , ........................

NH ................................................................................. X ......................... ....................... .. .....................N H ................................................................................. ........................ x .. . .. .. .. . ... I ........................ ........................

N J ................................................................................. X ........................ ............... .... .. ......................
N M ....................................................................... .......... .............. .......... I ...... ................... ........................
N Y ................................................................................ I ........................ ....................... ........................
N C ................................................................................ X........................ X........................ ........................ ........................
NO ..................................... . . ..................................
O H ................................................................................ ........................ .......................... ........................ ........................
RI .................................................................................. ....... X ........................
O ................................................................................ .... ........................ ........................ .................
SO ..................................................... ...........................x
TR .................................................................................. ..................... X................ . .

S................................................................................. ...... ........................
T ................................................................................. ........................ X X

TX ................................................................................. . ........................ . ........................ . ........................ . ................. .....

D ..................... .............................. ... .. .... .. X ........ ................
TN ................................................................................. , ........................ , ........................ ......................... .........................

VA ................................................................... ........ ........................ ....................... . X X

72-805 0 - 94 - 5
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TABLE 2.-STATES MANDATING PRIVATE INSURANCE COVERAGE FOR NURSES--Continued

states All RNs NWS V.*ca

W A .............................................................................. X X ........................ ........................
W V ................................................................................ X X * * ................... . .............
W 1 ............................ o..................................................... , ..... ................... , ........................ ........................ i .. °............... ... .

W y ........ o........................ ................................... ............ ........................ ........................ | ........................ ... ....... ,,... .........

DC ............................................ .................................... .. ...................... ........................ • ........................ ...o.............. ..o

RN - registered nurse
W - nurse practitioner
CIS a clinical nurse specialist
Adapted from: Oki Cross and Oi Shield Issue Brief: State Mandated Health Insurance Laws, September 1990. Updated 1991, AI&

Division of Governmental Affairs.

TABLE 3.-MALPRACTICE PAYMENTS 9/90-2/92

Practitioner Number of percent of all Number of Number of
(NP)B fid malpractice malpractice active malpractice
of license payments reyoeed t
category) reorted tP 1.000

practitioners

Allopathic ................................................ 16,787 75 521,780 32.2
Osteopathic Physicians ........................................ 988 4 22,810 43.3

Sub-Totals ................................... 17,775 70 544,490 32.6

Registered Nurse .................................................. 334 1 1,582,816 .2
Nurse Anesthetist ................................................. 112 0 16,831 6.7
Nurse Midwife ...................................................... 16 0 2,886 5.5
Nurse Practitioner ................................................ 20 0 20,649 1.0

Sub-Totals ....................................................... 482 1 1,627,000 .3

1 National Practitioner Data Bank (NWO8) data 9V90-/13/92
tSeventh Repot to President end Congress n the Status of Health Personnel in the United States (physician date)3FaWdigs from the Registered Nurse Population, National Sample Survey of Registered Nurses, March 1988 (nurse data)
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REsONSES OF DR. MALONE TO QUESTIONS SUBMITTED BY SENATOR ROCKEFELLER

I . Nurses and other allied health providers increasingly compete with physicians to
fulfill a patient's needs. Has any of this competition reduced the quality of care
delivered to patients?

ANA firmly believes that competition between ,-istered nurses and physicians has not
served to reduce quality of care and further believes that eliminating or reducing barriers to
competition would serve to enhance quality. Nurses who provide primary care and other
services which may bring them into competition with physicians are well prepared to provide
those services by virtue of their licensure. advanced education and training. Studies of
patient satisfaction and patient outcomes have round that the quality of care delivered by
advanced practice nurses compares favorably to that provided by physicians. Nursing
research and literature is replete with such findings. many of which are compiled and
discussed in A Meta-Analvsis of Process qf Care, Clinical Outcomes and Cost-Effertiveness
of Nurses in Prinary Care Roles: Nurse Practitioners and Nurse-Midwives. a publication
prepared by ANA. (Some studies reaching similar conclusions may be round in medical
literature as well.) Federal studies which address quality of care and patient satisfaction with
services provided by advanced practice nurses include a 1986 study by the Office of
Technology Assessment and two recent studies by the Office of Inspector General of the
Department of Health and Human Services. entitled Enhancing the Utilization qf
Nonphysician Health Care Providers and Enhancing the Utilization q4 Nonphysician Health
Care Providers: Three Case Studies.

Rather than reducing the quality of care. we believe that competition among classes of health
care professionals can serve to increase quality. It provides the consumer with a choice of
professionals. ANA is convinced that many more consumers would choose to reLeive
primary care from nurse providers if they were not prevented from doing so by
anticompetitive practices and barriers to nursing practice. A recent Gallup Poll. for instance.
found that 86 9/ percent of consumers are either "very willing" or "willing" to receive their
basic health services from an advanced practice nurse. Free competition among health care
professionals would enhance consumer choice. It could also bring the salutary effect of
%purring different classes of health professionals to evaluate the factors in each others'
practice patterns that lead to increased consumer satisfaction and patient outcomes.

We believe that quality of patient care is adversely effected by anticompetitive practices
which serve to hinder the availability of nurse providers. These practices have reduced
access to health care services in many areas. It has also deprived many patients of services
in which advanced practice nurses have considerable preparation and expertise--such as
health counseling, assessment and preventive care. This anticompetitive atmosphere limits
consumer choice. It also leads to increased prices since consumers are effectively prevented
from choosing advanced practice nurses as a lower-cost, high-quality providers of care.

2. Has the ANA or other health providers been accused of violating antitrust laws?

The ANA has not been charged with any violations of antitrust law, nor are we aware of any
nursing organization that has been accused of violating federal or state antitrust laws. We
are aware of two instances in which federal intervention has occurred with other
nonphysician health providers. One of these involves podiatry. See Federal Trade
Commission Staff Letter to American Podiatry Association (August 18. 1983). Also,
activities of pharmacies and pharmacists have been reviewed by federal and state law
enforcement agencies on various occasions. Among the activities reviewed have been failure
to acknowledge or fill mail-order pharmacy prescriptions and attempts to coerce others from
participating in a state-sponsored prescription program in order to coerce the state to increase
payments. See In Re Chain Pharmacy Association of New York, Federal Trade Commission
Docket No. 9227 (May 1. 1992).
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3. Most of antitrust litigation involving non-physician health care providers

surrounds issues related to credentialing, access to health care in an institution,
and third party reimbursement. All of these activities are considered per se
violations of antitrust law. Are there any other situations involving non-physician
health care providers in an antitrust dispute?

There are several circumstances affecting nursing which are not per se violations of the
Sherman Act. As noted in Oltz v. t. Peter's Community Hospital, group boycotts or
concerted refusals to deal constitute per se categories: however, the courts are hesitant to
apply the boycott per se rule to an arrangement where the economic impact of that
arrangement is not obvious. 861 F.2d 1440. 1445 (9th Cir. 1988). Likewise, it has been
suggested that group boycotts ("straddle[ I the per se and rule of reason approaches. "' With
the precedent established by Ajizona v. Maricopa County Medical Society 2 , Northwest
Stationers v, Pacific Stationery3 and Oltz, the courts have specifically narrowed the
application of the per se rule.

The facts underlying Nurse Midwifery Associates v. B.K. Hibbett, 918 F.2d 605 (6th Cir.
1990. cert. denied, __U.S. , 112 S.Ct. 406, 1991) provide a clear example of how other
health care providers collaborate to limit the ability of the nurse to compete with physicians.
In this case, two nurse midwives formed a joint nurse midwifery practice, procured the
services of an obstetrician to provide medical collaboration, received privileges at a local
hospitals and applied for privileges at other area hospitals. They found that physicians at
these hospitals refused to grant privileges to them: pediatricians at the hospital where they
had initially been granted privileges stated that they would refuse to provide care for
newborns delivered by the nurse-midwives: and the collaborating physician's malpractice
carrier cancelled his insurance policy because of his collaborative arrangement with the
nurse-midwives.

While the court in this instance did not find a violation of the Sherman Act or state antitrust
laws by other defendants. the malpractice carrier's decision to cancel the collaborating
physician's policy was deemed to fall within the group boycott exception to McCarran-
Ferguson antitrust immunity for the insurance industry.

In Washington State, nurses have documented the activities of one preferred provider
organization which refuses to refer psychiatric patients in need of medication to
psychiatric/mental health clinical nurse specialists, even though these providers are
authorized to prescribe medication in that state. This is typical of many managed care
entities around the country which exclude or otherwise discriminate against advanced practice
nurses.

Many nurse midwives and certified registered nurse anesthetists have complained about the
use of insurance surcharges to increase the malpractice premiums of physicians who
collaborate with advanced practice nurses--which serves to drive many physicians away from
such collaborative practice arrangements. Usually, cases arising from such complaints are

Alex M. Clarke, "Access to Hospitals by Allied Health Practitioners," presented before
the National Health Lawyers Association: Seminar on the Changing Medical Staff, October
1992 at !1.

2 457 U.S. 332, 343 (1982).

472 U.S. 284 (1985).

'Supra.
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settled out of court. In an instance in which a case was brought before an insurance
commissioner for review, the commissioner found that such a premium increase had no
actuarial basis. In the matter of National Capital Reciprocal Insurance Company 1991 Rate
Fil (District of Columbia, Order 92-7A, February 7, 1992).

There are a number of other anticompetitive practices which are increasingly being brought
to our attention. We are concerned, for instance, by the trend of permitting only pharmacists
and physicians to participate in state Drug Utilization Review (DUR) panels, which oversee
and make recommendations to educate prescribers and pharmacists and to identify and reduce
the frequency of fraud, abuse, gross overuse, or inappropriate or medically unnecessary care
among prescribers, pharmacists and patients. Excluding nurses from participation in these
panels--even in states where nurses are authorized to prescribe--is problematic, particularly in
view of the fact that prescribing patterns often differ between physicians and advanced
practice nurses.

We are aware of other instances where anticompetitive actions have led to the inability of
nurses to provide care. For instance, we have recently learned of refusals by physical
therapists to accept orders for care of patients of advanced practice nurses. Many
pharmacists have refused to fill prescriptions written by advanced practice nurses, even
where these nurses are authorized to write prescriptions. Some mail order pharmacies ha'e
also refused to fill prescriptions written by nurses. These types of restraints may be
considered group boycotts which limit the ability of the nurse to obtain the necessary ""ools"
of the profession. Instead of horizontal arrangements. these practices appear to constitute
vertical exclusions. To date, there has been relatively little litigation in this area. although
there is growing interest in challenging these anticompetitive practices which serve both to
limit the ability of nurses to provide care and the ability of consumers to access that care.

4. Both hospitals and physicians have requested some degree of antitrust immunity.
How will this impact your ability to compete and provide high quality care?

Hospital and physician have proposed varying degrees of immunity from antitrust laws for
the stated purpose of allowing them to compare prices and to work in concert in the
development of arrangements to coordinate health care delivery. We believe that unless
nonphysician professionals are also included within such immunity. it will adversely impact
on the ability of their ability to provide care by decreasing competition between classes of
providers.

We further believe that while arrangements that truly encourage increased efficiency and that
enhance access should be allowed, no immunity should be granted for activities that serve to
inhibit competition among classes of health care providers. Such activities run directly
counter to the goals of health care reform--increasing access, maintaining and improving
quality and containing costs. We believe that active steps must be taken to halt such
anticompetetive practices in the health care industry.

Further. we believe that health care reform presents both the opportunity and the need to
inititate efforts to contain practices which, while they may not violate current antitrust laws.
serve to decrease or prevent competition within the health care industry. These include state
practice laws which create artificial barriers to practice; state laws which discourage or

prohibit nurses from owning health care related businesses; and insurance practices which
discriminate against nurses (such as indemnity plans which refuse to pay for services
provided by a nurse while paying for the same service when provided by a physician).
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PREPARED STATEMENT OF SENATOR HOWARD M. METZENBAUM

Chairman Rockefeller and members of the committee, I am pleased to be here this
morning to testify about the need for strong fair competition laws under health care
reform. I chaired a hearing similar to this one last March. At that time, my anti-
trust subcommittee heard testimony which convinced me that American consumers
could lose the battle to control the high cost of health care if we weaken our anti-
trust laws.

Today's hearing comes at an extremely opportune time. The administration's
health care task force is putting the final touches on its reform plan. We now know
much more about how the new system will work. It is my view, and that of a num-
ber of expert witnesses from whom you will hear today, that strong antitrust laws
will promote-not hinder-reform under the new health care system.

Doctors, hospitals and other entrenched special interests have launched a furious
lobbying effort to weaken the antitrust laws. As you listen to their testimony today,
I urge you to remember that if it had not been for vigorous antitrust enforcement,
health care reform might not even be possible. When health maintenance organiza-
tions-which are the prototype for the new provider networks-first attempted to
enter the market doctors and hospitals boycotted them because they saw them as
a competitive threat. It took vigorous antitrust enforcement to defeat those collusive
boycotts and to pave the way for HMOs to enter the market. U.S. Healthcare, one
of the nation's largest HMOs, has warned that "weakening the antitrust laws would
hurt competition in health care and cause prices to rise rather than moderate."

Doctors and hospital interest groups have a different view of the antitrust laws.
The American Medical Association has made winning antitrust concessions for doc-
tors one of its top lobbying priorities for health care reform. They claim that doctors
need "antitrust relief" to bargain with large buyers, like HMOs. However, what they
really mean is that they don't want HMOs forcing doctors to moderate their fees,
which currently average $170 000 a year. .

It is clear to me that the AMA could readily abuse antitrust concessions to under-
mine the development of new and innovative health networks. According to the Fed-
eral Trade Commission, the AMA has a history of opposing new health networks.
For example, when cost-cutting HMOs tried to enter the market, the AMA advised
its members that it was "unethical" for doctors to contract with them. It also told
doctors how to refuse to deal with them. The FTC was forced to sue the AMA to
reverse its policy of resisting HMOs.

Therefore, I urge you to examine closely the antitrust concessions that the AMA
is now seeking. Their proposal could legalize the kind of collusive price-fixing that
the justice department prosecuted successfully in United States v. Alston in 1990.
In that case, a group of dentists conspired to raise their patients' co-payment fees.
James Rill, the Bush administration's antitrust chief, called the case "a prime exam-
ple of per se illegal conduct warranting criminal prosecution ... [that was] wholly
unrelated to the formation or operation of a bona fide joint venture." It seems obvi-
ous to me that health care reform could be totally undermined by antitrust conces-
sions which could legalize collusive price fixing by doctors.

The American Hospital Association has also made winning antitrust concessions
a top lobbying priority. The AHA claims that antitrust enforcement is chilling bene-
ficial hospital mergers and joint ventures. However, when you look at the facts,
their claims don't hold up.

Since 1987, there have been over 225 hospital mergers. Of that number, only 22
have required intensive investigation and only 7 have been challenged. Moreover,
Federal authorities have not challenged a single joint venture or buying arrange-
ment among hospitals. This is hardly a record of antitrust enforcement run amuck.

The fact is that the antitrust laws have not been used to block hospital deals that
would benefit local communities by consolidating unused hospital beds, reducing
wasteful competition for high technology equipment, or saving a financially unstable
hospital from closing its doors. Rather, the antitrust laws have been used to block
mergers that were likely to increase prices and to keep HMOs out of the market.

There have also been claims that rural hospitals should be exempt from the anti-
trust laws. However, I believe that rural hospitals-like their urban counterparts-
actually benefit from appropriate antitrust enforcement. For example, in a March
12th letter to majority leader George Mitchell's staff, the deputy attorney general
for the state of Maine warned that:

competitive problems from hospital agreements are often more severe in
rural states such as Maine than in large urban areas. This is because the
number of hospitals in rural areas is far less . . .and consequently, the
parties to a joint agreement in rural states often include most (or, at times,
all) of the hospitals in a particular market area.
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Rural hospitals should not be exempt from the antitrust laws. Those laws are
flexible enough to permit rural hospitals to merge or to enter into joint ventures
when those deals benefit local consumers by cutting costs or eliminating unneces-
sary duplication.

In closing, I would urge you to beware of doctors and hospitals seeking antitrust
concessions. The only change that we have to make in the antitrust laws to speed
health care reform is the repeal of the McCarran-Ferguson exemption for health in-
surers. That change would prevent insurance cartels from' fixing the price and the
terms of health care coverage for consumers.

I hope to able to support the administration's health care reform plan. However,
that may not be possible if it weakens the fair competition laws protecting consum-
ers and allows doctors, hospitals or drug makers to dictate the terms of change.

PREPARED STATEMENT OF SENATOR GEORGE J. MITCHELL

Mr. Chairman, I commend you for holding this hearing today to discuss an impor-
tant issue which affects our efforts to reform the delivery of health care in this coun-
try.

The relationship between anti-trust law and efforts to restructure the health care
delivery system is an important one, particularly in rural States like Maine.

In my State, hospitals and other health care facilities are attempting to work to-
gether in a cooperative fashion to eliminate wasteful duplication of services. In rural

states where population density may not allow a competitive health care delivery
system to develop, it is important that health care providers have the opportunity
and ability to work together to improve the delivery of care while reducing excess
capacity and unnecessary duplication of capital.

The development of Community Care Networks, as envisioned by the American
Hospital Association and others, makes a great deal of sense in Maine and other
states where managed competition may not be viable.

However, many hospitals and other providers feel inhibited to come together be-
cause of concern about anti-trust barriers. There has been an ongoing debate about
whether an actual barrier exists or whether the perception of a barrier exists. It
could be argued that the perception of a barrier is a barrier and will inhibit legiti-
mate cooperative efforts.

I believe that the anti-trust laws are important to protect consumers against un-
fair collusion and the danger of price-fixing. Consumers must be protected under all
circumstances.

Last year the State of Maine passed legislation to facilitate cooperative agree-
ments among Maine hospitals. This legislation is intended to allow agreements
amon g two or more hospitals for the sharing, allocation or referral of patients, per-
sonnel, instructional programs, support services and facilities or medical, diagnostic
or laboratory facilities.

Maine hospitals are already working to share information and explore ways to use
their facilities more cooperatively, in an effort to improve the delivery of care to
their patients while reducing unnecessary costs. Rural hospitals in other states are
interested in pursuing such cooperative vent,03s.

The Maine Hospital Cooperation Act includes strong consumer protections. Every
proposed collaborative venture must be evaluated by the Maine Department of
Human Services and the Maine Attorney General's office. Both must determine that
the proposed venture poses no harm to the consumer in order for it to go forward.

It is important to ensure that existing federal antitrust policy does not unneces-
sarily inhibit health care reform efforts, particularly in rural states. Cooperation
among providers may be in the best interest of consumers under some cir-
cumstances. It is important that there is enough flexibility to allow such cooperation
without undue administrative burden on providers. Where there is no state legisla-
tion which may allow such ventures it is important that the federal anti-trust laws
are accommodating.

I look forward to the testimony to be presented here today and hope that we can
work together to allow flexibility for cooperative ventures while protecting the
consumer from harm.

PREPARED STATEMENT OF EUGENE P. PAWLOWSKI

Mr. Chairman, I am Eugene P. Pawlowski, President of Bluefield Regional Medi-
cal Center in Bluefield, West Virginia. I also serve on the West Virginia Health
Care Planning Commission, which is charged with developing a plan to reform the
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West Virginia health care system. On behalf of the American Hospital Association's
(AH A) approximately 5,300 institutional members, I am pleased to testify on AHA's
Vew of antitrust in the health care field.

This country is on the verge of comprehensive health reform. As we move toward
reform, we are faced with the challenge of finding an acceptable balance between
providing greater access to health care services and conserving health care re-
sources. To meet this challenge, we will need to restructure the way health care is
delivered in the United States. A necessary part of restructuring the delivery system
will be the development of new and innovative relationships between and among
providers. The AHA, along with many others, envisions a future health care system
founded on community-based provider networks. It is crucial that the antitrust laws
accommodate the creation of these networks.

THE NEED FOR CHANGE

The U.S. health care system is unique, both in its strengths and weaknesses. We
have a wealth of health care facilities and highly trained personnel, and have long
been recognized as a leader in the high quality of health care provided. Our health
system encourages clinical innovation and is known for state-of-the-art treatments
and technologies.

Despite these strengths the United States health care system is seriously flawed.
Foremost among its problems is inadequate access to health care coverage. There
are currently 36 million uninsured individuals in the U.S., 10 million of whom are
children. Half of the uninsured live in families with incomes below the poverty
threshold. Medicaid, a program originally designed to provide health insurance to
the poor, now provides care to only about 40 percent of people living in poverty. As
a result of strained federal and state finances, those who do qualify for Medicaid
face limitations on the services they receive. Many state Medicaid programs, for ex-
ample, do not pay for screening and preventive services. Coverage limitations are
becoming more common even for the privately insured, as many insurers eliminate
benefits in an attempt to control their rising costs.

Another major problem with the current system is the continued rapid growth in
health care spending. National health expenditures are rising at an annual rate of
over 10 percent and the U.S. currently devotes more than 13 percent of its Gross
Domestic Product to health care spending, more than any other nation in the world.
However, we still suffer significant deficits in health status. Among the western in-
dustrialized democratic nations, the U.S. ranks first in health care spending per
capital, but 20th in infant mortality.

Under our current system, the delivery of care remains fragmented. Individuals
generally receive care from a changing array of providers and only after they have
become ill. Patients are often left to patch together services in a variety of settings
from unconnected providers. Our capacity for providing care is excessive in some
areas and inadequate in others. For example, some hospitals possess a costly over-
abundance of high technology equipment, while others have trouble adequately fill-
ing their staffing needs.

The highly competitive hospital market of the 1980s exacerbated, rather than al-
leviated, this country's health care crisis. Market forces have failed to rationally al-
locate resources in a socially optimal manner and have led to wasteful and costly
duplication. Because competitive solutions have failed, hospitals are seeking alter-
natives that better enable them to meet the needs of their communities.

AHA'S REFORM PLAN

Insufficient access, rising costs and fragmentation of care have led to patient dis-
satisfaction with the current health care system. Americans question the value they
are receiving for their health care dollars. The United States has the greatest health
care available in the world, but our delivery system is in desperate need of repair.

The AHA's vision for health reform calls for universal access to a basic health care
benefits package. The set of basic benefits would cover the full range of services
from preventive care through long term care. Universal access would be provided
by means of a pluralistic system of financing--a combination of private workplace
coverage and a new public program consolidating and expanding Medicare and Med-
icaid. Employers would be first encouraged and ultimately required to provide cov-
erage for their workers and dependents.

AHA's reform plan is founded on the concept of Community Care Networkssm, pro-
viders working together to furnish patients with integrated care organized at the
community level. These networks would be consortia of hospitals and other institu-
tional providers, physicians and other health care professionals, insurers, employers,
unions and other groups. Networks would be responsible for providing all the coy-
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ered health care services for their enrolled population and would coordinate patient
care over time and across various provider settings. Patients could turn to their net-
work for everything from preventive care to acute care to long-term care services.

Community care networks would improve the quality of care because they hold
the promise for true management of patient care. True managed care requires as-
sessing patient health risks and needs, and planning, organizing, and delivering
care so that problems are averted or treated early and all needed services are effi-
ciently provided.

Community care networks, which would receive risk-adjusted capitated payments
from purchasers of health care, would encourage providers to conserve health care
resources by providing only appropriate and necessary care. Networks would also
encourage providers to collaborate with one another to avoid duplication of services.

COLLABORATION CAN BE BENEFICIAL

The AHA is urging the formation of networks because we believe they are the best
way for hospitals, other health care providers, businesses, schools, and community
organizations to improve the health status of their communities. Greater provider
cooperation will lead to controlled costs, improved quality, and expanded access.
Cost Containment

Provider joint efforts can contain high costs by reducing excess capacity and dupli-
cative services. A number of studies I completed since 1987 address the relationship
between market concentration, which is a function of the number of competitors in
a market and their respective market shares, and increased costs and/or prices.
Market concentration typically increases when competitors merge or engage in other
cooperative activities.

The government's antitrust policy assumes that greater market concentration is
likely to lead to higher prices. Many of the studies referenced above fail to support
this assumption. Instead, the studies provide direct or indirect support for the prop-
osition that collaborative efforts can lead to greater efficiency. Some of these studies
demonstrate a statistically significant correlation between higher market concentra-
tion and lower prices and/or costs. Other studies merely suggest that there is no
positive correlation between higher market concentration and higher costs and/or
prices. Overall, the studies cast doubt on the presumption that in concentrated hos-
pital markets, increased market concentration, by itself, will lead to higher prices
and/or costs to purchasers of health care services.

For example, a study published in June 1992 by the Inspector General of the De-
partment of Health and Human Services (HHS) suggests that both operating and
capital costs are lower in markets in which a merger occurred. The study also con-
cluded that for merged hospitals, medical and other service costs were reduced 10.4
percent, while the same costs in the non-merged control group increased 29.7 per-
cent.

In In re: Adventist Health Systems/West, a recent case in which the Federal Trade
Commission (FTC) challenged a hospital merger in Ukiah, California, the Adminis-
trative Law Judge (ALJ) affirmed the notion that cooperative efforts can lead to
greater efficiency. As the AL noted "[tihe facts belie" the claim that "competition
among health care providers will give consumers the same benefits as competition
in other industries .... ,,2 The ALJ concluded that competitionin did exist between
[the] hospitals, . . . but it appears to have increased the costs of hospital care in
the Ukiah area through duplication of services.

Quality
Provider collaboration can also improve the quality of health care. Provider co-

operation, by consolidating the market, tends to increase the volume of procedures
performed by any given provider. Studies have concluded that, at least for certain
services, increased volume leads to reduced risks, gTeater proficiency, and higher
levels of quality. The ALJ in In re: Adventist Health Systems/West implicitly sup-
ported this assertion when he noted that, "the creation of a hospital which is larger

"4and more efficient . . . will provide better medical care ....

'These studies are specifically identified and discussed in Appendix D of the AHA's report,
Hospital Collaboration: The Need for an Appropriate Antitrust Policy.2 In re: Adventist Health Systems/West, Docket No. 9234 at 44 (Dec. 9, 1992).

31d. (emphasis added).
"Id.
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Cce88
Provider cooperation can also increase access to health care services. A recent

(ospitals magazine survey indicated that the two areas in which hospitals most fre-
juently collaborate are community outreach and the development of a continuum
,f care in the community.5 Indeed, many cooperative activities have been motivated,
it least in part, by a desire to maintain important but unprofitable services, includ-
ng programs addressed to underserved population groups, and to spread the burden
)f those programs. Strict reliance on traditional price competition mechanisms, how-
3ver, does not reward efforts to be sensitive to these social priorities. Federal en-
Forcement standards do not recognize this dimension of the problem and, in at least
one hospital merger case, the government expressly contested the hospitals' asser-
tion that an enhanced ability to subsidize indigent care was a legitimate benefit of
the merger.6

Whether AHA's concept of community care networks will be incorporated into this
country's health reform plan is unclear. It is clear, however, that reform will take
place and that it will entail new and novel provider relationships. Because current
antitrust laws and enforcement pose an obstacle to the formation of certain provider
relationships, a more flexible national antitrust policy will be needed.

ANTITRUST IS AN OBSTACLE TO COLLABORATION

The antitrust laws and their enforcement pose a range of problems for hospitals
and other providers, particularly those seeking to form and participate in networks.
Some collaborative activities that would be beneficial to patients and purchasers of
health care are clearly prohibited under current law. Many other arrangements fall
into a gray area, and it is unclear whether the antitrust laws would prevent their
implementation. Finally, misunderstanding or misperception of the antitrust laws
may deter some providers from engaging in joint activity that is in fact permissible.

Under current law, hospitals cannot agree to allocate services among themselves
based on location or the type of services provided, even if the allocation is recognized
as beneficial by consumers-including the business community, one of the largest
purchasers of health care. For example, two hospitals cannot agree that one will
purchase an MRI and the other will purchase a lithotripter, instead of each purchas-
ing both pieces of equipment, despite the fact that the agreement could avoid unnec-
essary duplication of equipment and services. Such an agreement would be consid-
ered "market division," a per se violation of the antitrust laws.

This dilemma is illustrated by a recent inquiry from the president of the Wichita,
Kansas Chamber of Commerce to the FTC. The Chamber of Commerce, expressing
concern about the costs of unnecessary duplication of health care services in the
Wichita area, asked whether the antitrust laws would prohibit the Wichita hospitals
from meeting to collectively allocate services, equipment, or facilities among them-
selves. The Chamber of Commerce also inquired as to whether the involvement of
organizations with wide community support in such allocation decisions could re-
duce antitrust risk.

The FTC responded negatively to the Chamber's inquiry, emphasizing that:
An agreement among competitors to divide or allocate markets-whether

on a geographic, customer, or product line basis-is per se illegal under the
Sherman Act. Such agreements have been held to be so inherently anti-
competitive they have been condemned without inquiry into whether or to
what extent competition is actually affected by them. Addyston Pine & Steel
Co. v. United States, 175 U.S. 211 (1899). This rule of per se illegality gov-
erns private agreements among hospitals or other health care providers to
divide markets.

7

The FTC then went on to state that the involvement of community leaders could
not alleviate the agency's concerns:

You should however be aware that the mere fact that the community
business leaders support or participate in an agreement among health care
providers to allocate resources or services will not immunize or protect the

'HospitaLs, Feb. 20, 1993 at 56 (survey conducted by Hamilton/KSA).
6 Deposition of Robin Allen, at 466-73 (Nov. 23, 1988), United States v. Carillon Health Sys.,

707 F. Supp. 840 (W.D. Va.) (No. Civ. A. 88-0249-R), affd, 892 F.2d 1042 (4th Cir. 1989).7Letter from Mark J. Horoschak, Assistant Director, Federal Trade Commission, to F. Tim
Witsman, President, Wichita Area Chamber of Commerce (May 22, 1991) (on file with the Fed-
eral Trade Commission) (hereinafter "Horoschakletter').
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providers or other participants from liability for an otherwise illegal agree-
ment in restraint of competition under the antitrust laws.8

Most joint arrangements, including mergers, acquisitions, and joint ventures are
evaluated under the "rule of reason" standard, rather than the per se standard ap-
plicable to allocation agreements. The threshold question under the rule of reason
is whether the arrangement creates or enhances "market power." Market power,
which is generally measured by the rough proxies of market share and market con-
centration, exists when a party can profitably increase price above, or decrease out-
put below, competitive levels.

Under the 1992 Merger Guidelines issued jointly by the FTC and Department of
Justice (DOJ), virtually all communities with six or fewer hospitals are 'highly con-
centrated" markets. Accordingly, in more than 80 percent of the United States com-
munities that have more than one hospital, any reduction in the number of hos-
pitals, through merger or acquisition, is presumptively illegal. Sound antitrust pol-
icy regarding hospital markets should highlight the potential for collaborative effi-
ciencies and move away from a rigid focus on increases in market concentration.

Enforcement agency analysis of joint ventures also focuses on market concentra-
tion. Antitrust risks may be substantial, at least in communities with few hospitals,
if two or more hospitals reduce existing duplication of services or equipment by joint
venturing services in an area in which they currently compete. 9 Regarding joint ven-
tures, the DOJ has stated:

Notwithstanding the efficiency-enhancing potential of joint ventures gen-
erally it is possible that a particular health-care joint venture could signifi-
cantly increase health-care costs by significantly lessening competitive
forces that are increasingly being relied upon to keep those costs down. i

In addition, the FTC has stated that the parties to joint ventures risk antitrust
scrutiny by agreeing to a common price to be charged for the joint venture product:

[An agreement among the venturers to impose the same charges for use
of the equipment would not appear to be reasonably necessary to accom-
plish the purpose of the venture. Such an agreement, standing alone, would

e unlawful, and depending on the circumstances could invalidate the joint
venture under the ruile of reason."

Given the lack of precision in this advice, it is understandable that hospitals are
often unsure of their joint venture alternatives. In fact, the DOJ recently acknowl-
edged that adding certainty to antitrust enforcement is important, at least with re-
spect-to joint ventures involving high technology equipment:

. . . pending legislation to reduce antitrust uncertainty and risk in the joint
venture area generally may be of benefit to hospitals that wish jointly to
purchase high technology equipment or services.'

Although this limited recognition of the problem is somewhat encouraging, the
need to reduce uncertainty is no less important for other forms of beneficial hospital
collaboration than it is with respect to joint acquisitions of high technology equip-
ment.

Even where the antitrust laws may not pose a clear threat, other factors create
a "chilling effect" on hospitals' efforts to work together. Inadequate guidance from
the federal government (particularly given the current health care environment),
the threat of lawsuits by competitors, the potential for treble damages and/or crimi-
nal prosecution, and the time and expense associated with challenges by enforce-
ment agencies and/or private parties combine to inhibit hospital initiatives. In spite
of the collaboration currently occurring within the hospital field, a Hospitals maga-_
zine poll indicated that more than 44 percent of surveyed hospital CEOs agreed that
antitrust concerns have slowed down or inhibited further collaborative efforts. 13

The federal enforcement agencies have stated publicly that hospitals should not
be overly concerned about the lack of specific guidance relating to hospital markets
because the government has challenged very few hospital transactions. The problem

8 Id.9 Where a joint venture is necessary to introduce new or enhanced products to a community,
antitrust risks may be reduced.1 0Letter from W. Lee Rawls, Assistant Attorney General, U.S. Department of Justice, to Sen-
ator Nancy Kassebaum, United States Senate (March 10, 1992) (on file with the United States
Department of Justice Antitrust Division) (hereinafter "Rawls Letter").

1 Horoschak Letter, supra note 7.12 Rawls Letter, supra note 10.
IsHospitals, April 20, 1992 at 60.
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with this assertion is that neither the 1992 Guidelines nor any other policy pro-
nouncement by the enforcement agencies enables hospitals to clearly distinguish the
circumstances in which-their specific collaborative arrangement would, in fact, be
challenged from those in which it would not. Given that a large percentage of col-
laborative arrangements are presumptively illegal under the government's existing
market concentration standard, the absence of challenges serves to create, rather
than diminish, uncertainty. The uncertainty makes it difficult for hospitals to read-
ily obtain clear legal advice on the validity of proposed transactions.

Nor is this uncertainty diminished by either of the two principal avenues for ob-
taining prior government review of joint arrangements. The Hart-Scott-Rodino Anti-
trust Improve-r-ents Act (HRSA), 15 U.S.C. §18a, establishes mandatory notification
and review requirements for certain specified transactions, but does not preclude
the agencies or private parties from later challenging the transaction. In addition,
the time and expense of HRSA review is often substantial, particularly if the en-
forcement agencies request a large volume of documents and information, as they
are authorized to do.

Parties to proposed joint arrangements not subject to mandatory HRSA review
may seek advisory opinions from the federal enforcement agencies. For a number
of reasons, however, the utility of these voluntary review processes is extremely lim-
ited. Perhaps most important, the process is simply too slow to be useful in many
situations and provides little real help for hospitals seeking prompt and efficacious
guidance regarding the likelihood of challenge to a proposed merger or joint ven-
ture. 

1 4

Where the problem is one of misperception alone, the AHA is attempting to ad-
dress hospitals' antitrust concerns by educating its members. For example, the AHA
has published a Q & A Report addressing the antitrust implications of collaborative
activities. The AHA's educational efforts, however, cannot resolve the uncertainty
inherent in the antitrust laws or change the laws' preference for competition, even
where competition results in unnecessary duplication of services and equipment.

ANTITRUST POSES A SPECIAL PROBLEM FOR HEALTH CARE PROVIDERS

The antitrust statutes reflect "a legislative judgment that ultimately competition
will produce not only lower prices, but also better goods and services. . ... he as-
sumption that competition is the best method for allocating resources in a free mar-
ket recognizes that all elements of a bargain--quality, service, safety and durabil-
ity-and not just the immediate cost are favorably affected by the free opportunity
to select among alternative offers." I s For hospitals, however, competitively-struc-
tured markets may not produce an optimal allocation of resources.

In hospital markets, most individual consumers (including those who are bene-
ficiaries of public programs) ate insulated from market prices by third-party insur-
ance. Moreover, individual consumers frequently lack the ability to choose particular
hospital services, a task that is performed by, or at least shared with, physicians.
Consequently, the person who pays for a hospital service (the insurer) neither de-
mands it nor uses it.1 6 The patient and the physician (who together create the de-
mand) pay little or nothing for the service; therefore, the demand for hospital serv-
ices is generally higher than it would be if patients paid the full cost for services.

[Hlealth care markets differ in many respects from the textbook model of the com-
petitive market. In particular, the relative lack of information available to patients,
and the presence of health care insurance which blunts the impact of price on pa-
tients' purchasing decisions, have been cited as factors that may impede normal
competitive processes in health care markets.

James C. Egan, Jr., Acting Director for Litigation, Federal Trade Commission Bu-
reau of Competition, testimony at hearings on "The Structure of the Hospital Indus-
try in the 21st Century" before the Subcommittee on Investment, Jobs and Prices
ofthe Joint Economic Committee, 102d Cong., 2nd Sess. (June 24, 1992) (transcript
available from the Joint Economic Committee).

Because insurance covers most of the cost of hospital care, patients (and their
physicians) traditionally have had little incentive to select hospital services on the
basis of price. If all hospitals effectively cost the same to individual patients (or the
differences in coinsurance costs are relatively small), the patient and/or physician

4 In at least one case, the government response time exceeded three and one-half years. In
any event, the response ultimately obtained may not be definitive. The DOJ recently began a
pilot program intended to expedite the business review process. While we appreciate this ac-
knowledgement of the problem, it is too soon to tell whether the pilot program will be successful.

15 National Soc'y of Professional Eng'rs v. United States, 435 U.S. 679, 695 (1978).
1 -The FTC has acknowledged this fact, at least in theory:
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will select the one that offers the greatest combination of services, amenities, con-
venience, and perceived quality. This, of course, is an incentive for all hospitals to
maximize their investment in those areas and thereby drive up their costs.

Hospital behavior often differs from the competitive paradigm in another respect.
The competitive modelJ presumes that firms seek to maximize their profits and, con-
comitantly, that firms with market power (i.e., few competitors) will always use that
power to increase prices. Hospitals with market power, however, may be constrained
in their ability c, willingness to exercise that power. These constraints arise from
factors that are in many ways peculiar to the hospital field.

In many cases, a hospital's ability to exercise market power is limited by the fact
that its pricing decisions affect a relatively small portion of its business. Medicare,
Medicaid, CHAMPUS, and other publicly-sponsored payment programs, for example,
set their- own payments by regulation. The average hospital receives more than 50%
of its gross revenues from regulated sources and furnishes a significant portion of
uncompensated care. Increases in hospital charges generate no additional revenue
from these patients. The AL in In re Adventist Health Systems/West recognized
this fact in his decision:

[Tihe acquisition can have no effect with respect to Medicare, Medi-Cal and
no-pay patients, for Ukiah Valley cannot charge prices which exceed the
amounts allowed by Medicare and Medi-Cal and receives nothing from no-
pay patients.

17

Price increases also may be ineffective for private payers that have long-term con-
tracts.

Hospitals, while necessarily cognizant of economic considerations, are not mere
businesses, any more than educational, religious, public, and other community-
based institutions are just businesses. Although the governing boards of all corpora-
tions have a fiduciary responsibility to act in the best interest of those corporations,
the mission of a community hospital typically is defined in terms of community serv-
ice and community benefit (including, e.g., the provision of charity care). Most hos-
pitals are governed by local, community-based boards that are attuned to the hos-
pital's mission and recognize that attainment of community objectives may involve
actions that are inconsistent with maximizing the hospital's surplus. It therefore
cannot be assumed that hospitals will operate identically to traditional commercial
enterprises. It is also significant that, in most communities, hospital board member-
ship is heavily representative of local businesses that are major purchasers of health
care. These representatives have a specific interest in ensuring that hospital rates
are not excessive.

The antitrust laws presume that market forces will eliminate excess capacity from
the system. With respect to hospitals, however, the ability of market forces to ra-
tionally allocate resources in a socially optimal manner is questionable. Market so-
lutions will take longer to achieve reduction of excess capacity than will collabo-
rative strategies. The faster excess capacity is reduced, the faster the costs associ-
ated with excess capacity can be eliminated.

Antitrust policy must also be sensitive to noneconomic priorities in health care.
Quality of care may be adversely affected, as economically depressed hospitals can
remain in business for some time after quality is compromised. In addition, market
forces may not ensure that the right hospitals remain open; hospital closures in un-
derserved areas would exacerbate already serious problems with access to care.

The foregoing factors-the distancing of consumers from the demand for services,
the existence of non-price constraints on hospital behavior, and the need to allocate
resources in a manner that is socially, not just economically, optimal-provide sup-
port for the hospital field's pursuit of collaborative strategies as the most effective
way to eliminate excess capacity and reduce costs. Collaborative arrangements pro-
vide opportunities to operate services or facilities on a more efficient scale and to
convert scarce resources to alternative uses.

THE NEED FOR CHANGE IS WIDELY RECOGNIZED

The AHA is not alone in recognizing the need for flexibility under the antitrust
laws as we move toward reform of the health care delivery system. In December
1991, the Advisory Council on Social Security recommended that the Attorney Gen-
eral develop legislation that would permit more hospital mergers.15 The Council also
recommended that the Attorney General and the Secretary of HHS jointly develop

1In re Aduentist Health Systems/West at 43.
18 1991 Advisory Council on Social Security, pp. 126 (Dec. 1991).
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legislation to permit two hospitals in the same community to joint venture in order
to provide hospital and health-related services. 1 9

Last year, the Bush Administration's health care reform program recognized the
need to ensure that the antitrust laws do not impede health care reform. The plan
urged that "concerns of antitrust liability do not chill the evolution of a more orga-
nized and efficient delivery system." 2 °

This year, reports indicate that President Clinton's Task Force on National
Health Care Reform is considering the need to modify the antitrust laws. As re-
ported recently in the N.Y. Times confidentialil work papers from the President's
Task Force on National Health Care Reform, headed by Hillary Rodham Clinton,
suggest that antitrust laws may need to be modified 'to permit collaborative ar-
rangements' or to change the balance of power between buyers and sellers of health
care." 

2 1

Federal lawmakers have recognized the need for antitrust flexibility as well. Over
the past two years, several Members of Congress have introduced legislation that
would limit and/or remove the antitrust barriers to certain forms of hospital collabo-
ration. These legislators include Senators Bill Cohen (R-ME) and Orrin Hatch (R-
UT), and Representatives Jim Slattery (D-KS), Peter Hoagland (D-NE), Bob Michel
(R-IL), Connie Morella (R-MD), and Larry LaRocco (D-ID). All the proposals, in
varying ways, seek to address the growing interest in and need to facilitate coopera-
tion among and between hospitals.

Many options are available to encourage collaboration. One approach that would
help lay the groundwork for network formation would be to establish a voluntary
waiver, or preclearance, program for hospitals engaged in certain collaborative ar-
rangements to provide health care. Another approach would be development of en-
forcement guidelines specific to health care collaborative activities. Such short-term
proposals, however, may be unnecessary if comprehensive health reform appro-
priately modifies antitrust policy.

Note that a waiver approach could be based in part on state statutes that seek,
to varying degrees, to protect hospitals' cooperative arrangements from state anti-
trust laws and to provide "state action immunity" from the federal antitrust laws.2 2

Maine, Minnesota, Ohio, Washington, and Wisconsin have already enacted such
statutes, and similar bills have been introduced in Colorado, Illinois, Indiana, Kan-
sas, Massachusetts, North Dakota and West Virginia. Hospitals in at least ten other
states have expressed interest in this issue. This growing movement for antitrust
reform at the state level confirms that providers and state lawmakers consider the
antitrust laws to be significant barriers to cooperative activity that would benefit
consumers and purchasers of health care.

CONCLUSION

AHA strongly supports reform of the health care delivery system. In view of the
Clinton Administration's--indeed, the entire country's-emphasis on health reform
as a top priority, AHA believes that it is necessary to examine antitrust policy with-
in the reform context and eliminate inappropriate barriers to collaboration. While
AHA cannot offer a specific legislative solution without knowing the details of the
health care reform package to be offered to Congress, it seems that the following
issues will need to be considered.

To the extent that networks of hospitals, physicians and other providers are an
integral part of reform, the appropriate goal is Lo encourage competition between
the networks. Policy-makers will need to consider that some areas, for example,
rural communities, may be unable to support more than one network due to geo-
graphic location and/or resources. In either case, policies that inhibit the formation
of networks, or collaboration between providers within a network, are inconsistent
with the goals of reform. Additionally, formation of efficient networks will nec-
essarily exclude some providers, raising antitrust issues that will need to be ad-
dressed.

AHA believes that certain principles undoubtedly must be recognized as part of
health care reform.

'91d. at 126-127.20 The President's Comprehensive Health Reform Program, p. 55 (Feb. 6, 1992).2 1N.Y. Times, March 10, 1993 at Al, A8.
22 The state action doctrine exempts from antitrust scrutiny conduct that is undertaken pursu-

ant to an affirmative state policy reflecting an intent to replace competition with regulation, pro-
vided that the conduct is actively supervised by the state.



139

* Protecting consumer interests is an underlying objective of both the antitrust
laws and-health care reform. Given this mutual goal, health and antitrust poli-
cies should be compatible.

" The benefits of improved quality and access as a result of provider collaboration
must be emphasized.

" Collaboration can result in real cost containment by eliminating excess capacity
and unnecessary duplication of equipment and services.

* The special needs of local communities should be paramount. Collaborative ef-
forts to meet local community health needs should be encouraged.

* Greater emphasis should be placed on the potential for efficiencies in hospital
markets, particularly given the existing over-capacity and duplication of equip-
ment and services.

" Because hospital markets are inherently concentrated, particularly in less popu-
lated areas, less emphasis should be placed upon market concentration.

A clear tension exists between federal antitrust law and collaborative solutions to
national health policy concerns. As the country contemplates comprehensive health
reform, we need to ensure that innovative ideas for delivering better and more effi-
cient care are not thwarted by the antitrust laws.

RESPONSES OF EUGENE PAWLOSKI TO QUESTIONS SUBMITTED BY SENATOR
ROCKEFELLER

Question No. 1. What proportion of your member institutions are concerned about
the threat of antitrust litigation?

Answer. The inability to predict whether particular arrangements will violate the
antitrust laws, coupled with the potential time and expense of antitrust investiga-
tions and litigation, is a significant barrier to hospital collaborative efforts. A 1992
survey by Hospitals magazine found that 44 percent of the hospital CEOs who re-
gpoii ded agreed that antitrust concerns have slowed down or inhibited hospitals' col-
laborative efforts. Julie Johnsson, Collaboration Grows Despite Antitrust Rules, Hos-
pitals, April 20, 1992, at 60. Although the same study noted that approximately 75
percent of the respondents were currently collaborating or planning to share serv-
ices, the high level of perceived antitrust concern suggests that hospitals may be
limiting their collaborative arrangements to those that raise few antitrust risks. The
growing movement for antitrust reform at the state level confirms that providers
and state law makers consider the antitrust laws to be significant barriers to coop-
erative activity that would benefit consumers and purchasers of health care.

Question No. 2. What proportion of your membership would benefit from mergers
and joint ventures.

Answer. We are not aware of any surveys or studies that directly address this
question. It is reasonable to presume, however, that many of the hospital CEOs who
indicated in the above-described survey that the antitrust laws "chilled" cooperative
activities, would engage in such activities if their antitrust concerns were alleviated.

Question No. 2A. Of those member hospitals who would benefit from joint venture
and merger activities, what proportion of hospitals refused to engage in these activi-
ties for fear of antitrust litigation?

Answer. See answer to Question No. 1.
Question No. 3. Will the DoJ's new guidelines for mergers and 'oint ventures min-

imize the perceived risk of your member institutions to antitrust litigation?
Answer. For a number of reasons, the 1992 Horizontal Merger Guidelines will not

alleviate hospitals concerns regarding antitrust enforcement and litigation. First,
the guidelines are not specific to health care, so hospitals are treated in the same
manner as grocery stores or steel companies and health care considerations (for ex-
ample, avoiding duplication of services and equipment) are not addressed. Second,
because virtually all communities with six or fewer hospitals are "highly con-
centrated," in more than 80 percent of the United States communities that have
more than one hospital, any reduction in the number of hospitals, through merger
or acquisition, is presumptively illegal under the Guidelines. Third, because a large
percentage of collaborative arrangements are presumptively illegal under the gov-
ernment's existing market concentration standard, the absence of challenges serves
to create, rather than diminish, uncertainty. Unfortunately, neither the Guidelines
nor any other policy pronouncement by the enforcement agencies enable hospitals
to clearly distinguish the circumstances in which their specific collaborative ar-
rangement would, in fact, be challenged from those in which it would not.

Question No. 4. In your proposal to develop community care networks, you advo-
cate antitrust immunity for the CCNs. If the CCNs are developed by state law,
wouldn't 'state action' immunity be sufficient to protect CCNs from antitrust litiga-
tion?
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Answer. AHA's health reform proposal highlights the need for antitrust reform

that allows for greater provider collaboration. Antitrust immunity for networks is
one possible option.

State legislation seeking to provide state action immunity may or may not be suf-
ficient to protect networks from antitrust litigation. Whether private parties are
shielded from federal antitrust law by state regulation is determined by a two-
pronged test. First, there must be a clearly articulated and affirmatively expressed
state policy to displace competition. Second, the state must actively supervise its
policy allowing any private anticompetitive conduct. California Retail Liquor Deal-
ers Ass'n. v. Midcal Aluminum, Inc., 445 U.S. 97 (1980).

The case law regarding the state action doctrine is not well-developed and it is
therefore difficult to predict with any certainty whether a particular statutory
scheme will confer immunity. Providers may be hesitant to participate in networks
until the state regulatory scheme has been found sufficient by the courts. In addi-
tion, there is no guarantee that legislation protecting network participants under
the state action doctrine will be enacted in every state or, especially important to
providers located near state borders, that the state legislation will be consistent.

Question No. 5. Can you please comment on some of the points made by the FTC?
What would an "expedited" review mean to you?

Answer. (a) The FTC made two points on which AHA was asked to comment.
First, the FTC quoted from a 1989 AHA publication on mergers, "The general
framework for analyzing the antitrust ramifications of hospital mergers is well es-
tablished." Hospital Mergers: An Executive's Guide through the Antitrust Thicket,
September 1989, p. 20. (Note: AHA has since published a more recent paper, Hos-
pital Collaboration: The Need for an Appropriate Antitrust Policy, 1992.) As indi-
cated in the answer to question No. 3 above, the framework for analyzing mergers
is indeed general and is not specific to health care. In addition, the guidelines relate
only to mergers and do not discuss the realm of joint activity which may enable hos-
pitals and other providers to furnish better and more efficient care. These and other
issues related to the merger guidelines are discussed in the 1992 publication cited
above (copy attached).

Second, the FTC indicated that hospitals can seek advice from an enforcement
agency which signals whether the agency would challenge activity, and that hos-
itals can pick up the phone and call the agencies for informal advice. Although

both the FTC and the Department of Justice have processes for seeking formal ad-
vice, various problems exist. The processes currently available are generally expen-
sive and response time is long (up to 3V2 years, in one case). Whether the agency
responds to the request for advice is at the discretion of the agency, and answers,
if received, can be inconclusive. While a response may indicate a particular agency's
enforcement intention at the time of the response, the response does not prevent
private parties from bringing suit (or the agency from later bringing suit), thereby
failing to provide the certainty hospitals seek. With regard to the agencies offer of
advice over the telephone, such advice would not provide certainty unless it is con-
firmed in writing. Informal, oral advice also fails to prevent, or even deter, private
party actions.

(b) "Expedited" review usually refers to a reduction in the amount of time it takes
to process a request for a business review letter or an advisory opinion. Expediting
these processes would be a positive development; however, other problems, including
those discussed above, would still remain. An effective review process needs to pro-
vide definitive responses and a clear articulation of reasons why activity might be
challenged. In addition, currently, responses are not binding on either state agencies
or private parties.

Question No. 6. In your testimony, you said that a for-profit hospital in Bluefield
threatened to sue you because of your conversations with another hospital in Blue-
field. First, what were you hoping to accomplish with the other hospital? Were you
planning a joint venture, a merger? What did the other hospital fear?

This is a case of one hospital threatening to sue another hospital, is that typical?
Do threat of lawsuits generally come from other hospitals?

Based on what you heard today, do you think you might reopen your talks with
the other hospital in Bluefield? What about seeking an opinion from the Department
of Justice or the FTC?

Anwer. On March 22, 1993, Bluefield Regional Medical Center, two other local
hospitals, and the Mercer County Health Department conducted a public meeting
to review the Rosenberg & Associates' report, Health Care Reform: A West Virginia
Community Care Networks Model, and listen to a presentation by Mr. Rosenberg.
Prior to this meeting, Bluefield Regional Medical Center and one of the other hos-
pitals had met several times to discuss the possibility of implementing the Rosen-

erg model so that they could improve access, enhance quality and reduce costs. Im-
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mediately after the meeting, however, an officer of the third hospital informed the
Bluefield partner in these negotiations that any further discussion with Bluefield
Regional Medical Center would result in an antitrust lawsuit against both hospitals
and their presidents. Subsequently, legal counsel for both hospitals recommended
that the hospitals cease any discussions regarding implementation of the Rosenberg
study.

Bluefield Regional Medical Center does not know why the third hospital wanted
to prevent the cooperative activities from being considered. When two or more hos-pitals merge or otherwise cooperate, however, it is not uncommon that a competitor
hospital feels threatened. These hospitals may file lawsuits against the collaborating
entities, but such litigation is not frequent. It is more common for the excluded pro-
vider to complain to state or federal antitrust enforcement agencies. As we move to-
ward the provision of care by community-based networks of providers, the threat of
litigation by excluded providers will intensify.

What I heard during the May 7, 1993 hearing reinforced my belief that the com-
plicated processes involved and the potential cost of defending antitrust challenges
make it too risky to pursue further discussions regarding cooperative activities. In
addition, during the hearing I became convinced that the federal enforcement agen-
cies have a strong bias against cooperative ventures. In the absence of definitive
guidelines, Bluefield Regional Medical Center feels it cannot safely renew its discus-
sions regarding potential cooperative activities.

RESPONSE OF EUGENE PAWLOWSKI TO A QUESTION SUBMITTED BY SENATOR
DURENBERGER

Question. Recognizing that competition in health care services may not always be
in the best public interest (for example, competition in some areas can result in du-
plication of services or excess capacity) would it be enough to clarify in statute that
all proposed arrangements would be judged under the "rule of reason?" In other
words, all health service arrangement proposals would be judged on a case-by-case
basis rather than excluding arrangements that may be judged inherently anti-
competitive in a text book market.

Answer. Currently, most proposed cooperative arrangements are judged under a
rule of reason analysis; market allocation arrangements, however, are considered
per se violations of the law. Hospitals and other providers would benefit if arrange-
ments to allocate health resources were no longer a per se violation of the antitrust
laws. Even a rule of reason analysis, however, involves significant problems.

Rule of reason analysis requires the fact finder to weigh all the factors surround-
ing the alleged restraint, including the nature the conduct, its purpose, and its ac-
tual and potential effect a consumer choice, price, or output. Because the rule of rea-
son is imprecise, it is often difficult for providers to predict whether conduct will
pass muster under it. See, e.g., Assam Drug Co. v. Miller Brewing Co., 798 F.2d 311,
315 (8th Cir. 1986) ("the rule of reason is a vacuous standard and provides little
concrete direction"); Valley Liquors. Inc. v. Renfield Importers, Ltd., 678 F.2d 742,
745 (7th Cir. 1982) ("this test of illegalit is easier to state than to apply"). Hos-
pitals need more specific ad detailed guidance that will enable them to determine,
with a reasonable degree of certainty, whether their activities comply with the anti-
trust laws.

HOSPITAL COLLABORATION: THE NEED FOR AN APPROPRIATE ANTITRUST POLICY'

EXECUTIVE SUMMARY

Insufficient access, fragmentation of health care, and rising costs have lead to
widespread dissatisfaction with the current health care system and have caused
Americans to seriously question the value they are receiving for their health care
dollars. Until the early 1970s, the federal government subsidized hospital construc-
tion and, through Medicare cost reimbursement, encouraged widespread expansion
of services and amenities. Despite subsequent health planning attempts, the basic
build-and-spend incentives remained in place until the mid-1980s, when regulatory
and market conditions changed dramatically. The advent of Medicare prospective
payment in 1983, combined with the continued growth of managed care in the pri-
vate sector and rapid technological change, produced a surfeit of empty hospital
beds. As a result American hospitals are supporting a costly and underutilized infra-
structure.

IThis paper was prepared by the American Hospital Association's Office of the General Coun-
sel. We would like to thank William G. Kopit. Robert W. McCann, and Karen Ann P. Lloyd of
Epstein Becker & Green, P.C. for their assistance.
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Uncertainty is Impeding Hospital Collaboration
The hospital field is now engaged in a search for strategies that will reduce costs

and improve the rationality of resource allocation. The American Hospital Associa-
tion (AHA) has urged hospitals to collaborate with each other and with other health
care providers, as well as with businesses, schools, and community organizations as
a means of improving access and quality and reducing the precipitous rise of health
care costs. Many such collaborative arrangements, however, have run into signifi-
cant barriers--both real and perceived-under the federal antitrust laws.

Misunderstanding or misperception of the antitrust laws may deter some provid-
ers from engaging in joint activity that is in fact permissible. Some collaborative ac-
tivities that would be beneficial to patients and purchasers of health care are clearly
prohibited. Many other arrangements fall into a gray area, and it is unclear wheth-
er the antitrust laws would prevent their implementation.

The AHA is attempting to address hospitals' misperceptions of the antitrust laws
by better educating its members. For example, earlier this year the AHA published
the first in a series of Q & A Reports addressing the antitrust implications of col-
laborative activities. The AHA'S educational efforts, however, cannot resolve the un-
certainties inherent in the antitrust laws or change the laws' preference for competi-
tion, even where such competition results in a wasteful use of resources. This paper
examines these issues and is intended to focus attention on the conflict between cur-
rent antitrust enforcement policy and collaborative solutions to national health pol-
icy concerns.

The Nature of the Antitrust Laws
Potential antitrust violations are analyzed under one of two standards, depending

on the type of conduct or arrangement involved. "Per se" violations of the antitrust
laws involve categories of joint conduct that are believed to be so unlikely to produce
redeeming consumer benefits that the conduct is conclusively presumed to be unrea-
sonable, without examination of its actual or potential market effects. This category
of violation includes agreements by hospitals to allocate services or customers.

Most joint arrangements, including mergers, acquisitions, and joint ventures, are
evaluated under the "rule of reason" standard, and not the per se standard. Rule
of reason analysis obligates the fact-finder to weigh all of the factors surrounding
the alleged restraint, but the threshold question is whether the arrangement creates
or enhances market power.

Current Federal Guidance is Insufficient
The rule of reason standard is difficult to ap ply. Even where the federal enforce-

ment agencies have attempted to provide guidance, such as the Merger Guidelines,
the guidance does not explain enforcement decisions. For example, the enforcement
agencies have made apparently inconsistent decisions regarding hospital mergers.
These inconsistencies cannot be explained by the Guidelines, which focus primarily
on market concentration.

The enforcement agencies insist that they look beyond market concentration to
the potential efficiencies of a joint arrangement in deciding whether to proceed with
an investigation or challenge. The agencies, however, have not explained with any

recision what the nature or extent of the efficiencies must be, or what proof must
e offered by hospitals to show that efficiencies do or will exist.
Hospitals uncertainty regarding the application of the antitrust laws to their col-

laborative activities is not diminished by the enforcement agencies' mandatory and
voluntary review processes. These processes are time-consuming, potentially costly,
and may not result in a definitive response.

If collaboration is indeed an important strategy for addressing the problem of
overcapacity and rationalizing resource allocation, hospitals must be able to distin-
guish "good" from "bad" collaboration. At present, the basis for such an understand-
ing is lacking.

There is a Conflict Between the Antitrust Laws and Cost Containment
In addition to providing explicit guidance to hospitals, appropriate antitrust en-

forcement policy must recognize the unique characteristics of hospital markets. The
antitrust laws, which are intended to promote consumer welfare, are based on the
presumption that competition is the best method of allocating resources. As noted
above, market concentration is the principal measure used to determine whether
competition will be unduly harmed by joint activities.

Hospital service markets, however, traditionally have deviated from this competi-
tive paradigm in a number of important respects. First, most individual hospital
consumers are insulated from market prices by third party insurance and lack the
information, on their own, to choose hospital services. Because the price to the
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consumer is artificially low, demand for hospital services is greater than it would
be if consumers paid the true economic cost of the services. Second, hospitals with
market power may be constrained as to their ability to exercise marketpower. For
example, Medicare, Medicaid, CHAMPUS, and other publicly sponsored programs
set their own payments by regulation. A hospital's willingness to exercise market
power may also be limited by its mission, which is frequently inconsistent with
maximizing surplus.

A number of studies completed since 1987 fail to support the government's as-
sumption that greater market concentration is likely to lead to higher prices. In-
stead, they provide direct or indirect support for the proposition that collaborative
efforts can lead to greater efficiency. Indeed, recent evidence suggests that collabora-
tion among hospitals can reduce costs. Sound antitrust policy regarding hospital
markets should highlight the potential for collaborative efficiencies and move away
from a rigid focus on increases in market concentration.

The antitrust laws presume that market forces will eliminate excess capacity from
the system. With respect-to hospitals, however, the ability of market forces to ra-
tionally allocate resources in a socially optimal manner is questionable. Market so-
lutions will take longer to achieve reduction of excess capacity than will collabo-
rative strategies. The faster excess capacity is reduced, the faster the costs associ-
ated with excess capacity can be eliminated.

Antitrust policy must also be sensitive to noneconomic priorities in health care.
Quality of care may be adversely affected, as economically depressed hospitals can
remain in business for some time after quality is compromised. In addition, market
forces may not ensure that the right hospitals remain open; hospital closures in un-
derserved areas would exacerbate already serious problems with access to care.
The Need for An Appropriate Hospital Market Policy is Clear

As a result of the extensive and costly overcapacity that currently exists, the hos-
pital field will be forced to downsize. Antitrust policy should be consistent with each
community's need to rationally address its unique health care concerns and reduce
costly overcapacity and unnecessary duplication.

PREPARED STATEMENT OF PHILLIP A. PROGER

Mr. Chairman and Members of the Subcommittee: My name is Phillip A. Proger.
I am a practicing lawyer here in Washington, D.C. specializing in antitrust law. I
spend a considerable part of my time representing health care and insurance clients
with respect to the application of antitrust law to the health care industry.

I appreciate the opportunity to address this Subcommittee regarding antitrust is-
sues in the health care industry. Today I understand that you are interested in
whether our federal antitrust laws are a barrier to the development and operation
of integrated health care networks or to lowering the costs of health care. As I will
discuss in my prepared statement I believe that the answer to that question is that
the antitrust laws are not barriers. I am also-available to respond to your questions.

PREFACE

I would like to preface my statement with a few comments on the current state
of antitrust enforcement in the health care industry. I understand that members of
the Subcommittee are concerned about whether competition works in the health
care industry, particularly in rural areas and whether antitrust enforcement or the
mere perception of antitrust enforcement has deterred collaborative efforts by hos-
pitals, physicians and other providers that would have created efficiencies that ben-
efited the consumer. I believe the answer to both of these questions is that on the
whole competition does work and that antitrust enforcement has not deterred pro-
competitive collaborative efforts. The "perception" issue-by its very nature-is
more difficult to address. To the extent that procompetitive collaborative efforts did
not occur because of the fear of antitrust enforcement, a benefit has been lost. But,
I believe, that that perception problem, which is inherent to all laws not just anti-
trust laws, will diminish as the interaction of health care reform and our antitrust
laws become clearer.

As I thought about my testimony today, I struggled with the difficulty of address-
ing briefly and clearly the application of our antitrust laws to the health care indus-
try. After all any body of law that has as its guiding principle something called the
"rule of reason" does not lend itself to restatement. During the century since the
Sherman Act was enacted, our antitrust principles largely have been developed judi-
cially in cases unique to their own facts and circumstances. Nevertheless, certain
clear principles have emerged over time and the antitrust laws are best understood
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with reference to their underlying purpose-that is, to protect consumers from the
exercise of market power thereby ensuring efficiency, consumer choices and the low-
est possible prices.

But how does that apply to the delivery of health care services? I think the an-
swer is as follows. Competition-and for that matter health care reform-seeks to
protect consumers from market power. Market power in the hands of sellers is what
restricts output (i.e. choices) and increases prices. Yet our health care system would
benefit from efficiencies generated by increased collaboration by and between pro-
viders. The key issue is how to ensure that the efficiencies are passed on to consum-
ers in the form of better service and quality with lower costs. There are but two
ways to ensure that efficiencies will be passed on to consumers. Some sort of govern-
ment watchdog could be created to police the industry by setting its rates. But I
do not believe that "policing" over time can work and it, in and of itself, is expen-
sive. The alternative solution to create a health care industry where competition en-
sures that consumers are the ones that benefit from collaboration. For competition
here means nothing more than giving choices to consumers. Thus, I respectfully sug-
gest, the paradigm we follow is to encourage collaborations that produce efficiencies,
but only to the extent that after the collaboration is established there are enough
choices to ensure that consumers will benefit from the efficiencies. I confess that
this is a balancing act, but as discussed in my statement, it is doable-in fact it
is being done as we speak.

Hospitals and physicians should be commended for the enormous amount of effi-
cient collaborative efforts that are either contemplated or underway. Over the past
several years over 200 hospitals have merged, there has been an explosion of hos-
pitzls sharing and working together and there has been a phenomenal growth of
physician integration. Thus, a great deal of efficiencies already have been achieved
and will be achieved in the future.

This is an enviable record. Particularly since hospitals and physicians are reform-
ing a system that we as a society insisted upon. I have been a hospital trustee for
a number of years and I am proud of the community service that hospitals provide.
It should be recognized that if our hospitals today are inefficient with too much ca-
pacity, it is because that is what we as a society demanded. Regardless of cost, we
wanted neighborhood hospitals providing virtually all services 24 hours a day seven
days a week. Now we as a society say it is too expensive. Maybe it is, but we asked
for it.

But the health care industry is reacting to our changing demands. Health care
costs are being controlled by managed care. That- system of health care purchasing
called managed care ensures that the efficiencies will be passed on to the consumer.
For your interest, attached to my statement are two recent magazine articles on the
growth of integration and the effect of managed care in reducing spiraling health
care costs. Also attached is a copy of a chart showing that health care costs may
be increasing less in markets with managed competition than in markets with rate
regulation.

A. INTRODUCTION

Although the precise form that health-care reform will take has not been decided,
it appears clear that it will include the so-called "managed competition" concept. For
purposes here, "managed competition," in broad terms, contemplates a system of
selling, buying, and financing health-care goods and services by large purchasing co-
operatives, cal led "Purchasing Alliances," which purchase health-care goods and
services for individuals, small businesses, and perhaps others from groups called
"Accountable Health Plans" ("AHPs"), which may combine the financing and deliv-
ery function. AHPs will compete against one another based on numerous competi-
tive variables, including price.

This focus of this statement is on the potential antitrust ramifications from the
formation of AHPs or integrated delivery systems. AHPs could take several forms.
For example, the delivery and financing functions could be fully integrated as in a
Kaiser-type system, which would include financing, hospital services, medical serv-
ices, and other types of health-care goods or services within in a single entity. Or,
the AHP could resemble a group or IPA-model HMO, whereby the AHP entity, while
financing and coordinating health-care services, contracts for their provision with
providers. The AHP would be capitated and would compete with other AHPs for the
patronage of HIPCs and perhaps other large purchasers of health-care goods and
services based on price and quality. The AHP might reimburse its providers on a
capitation, fee-for-service, or other basis.

Regardless of whether an AHP is fully integrated unit or whether it contracts
with other units for goods or services, it seems clear that the formation of AHPs
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contemplates at least four types of economic integration with potential antitrust
ramifications:

(1) at the local level, the horizontal integration of competing physicians, particu-
larly primary-care physiins, into fully or partially integrated units;

(2) at the regional level, the integration of hospitals, some of which will be com-
petitors, into fully or partially integrated units called, for example by the AHA, com-
munity care networks;

(3) the integration of hospital and medical services through the formation of fully
or partially integrated entities of hospitals and physicians;

(4) the integration of financing and delivery by contractual arrangements between
non-fully integrated AHPs that contract with providers for the delivery of health-
care goods and services.

Each of type of integration has potential antitrust implications, particularly under
section 1 of the Sherman Act which prohibits agreements unreasonably restraining
competition, and section 7 o? the Clayton Act, which prohibits business consolida-
tions that may substantially lessen competition.

I believe that, because the agreements and combinations that would result in the
formation of AHPs would almost always be tested under antitrust's flexible "rule of
reason" rather than under its "per se rule," the antitrust laws should not be a sub-
stantial deterrent to the formation of AHPs.

B. HORIZONTAL INTEGRATION

Horizontal integration-that is, integration among competitors-raises antitrust
concern because of the fear that competitors, acting together, may be able to exer-
cise market power. On the other hand, the Department of Justice's Antitrust Divi-
sion, Federal Trade Commission, and state attorneys general, as well as courts, rec-
ognize that horizontal integration also can result in substantial productive effi-
ciencies-the production of greater output using fewer resources. Where both of
these effects result, the rule of reason mandates that they be balanced to determine
which predominates.

1. Horizontal Integration Among Competing Physicians
In the managed-competition scenario, competing physicians may integrate their

practices into a fully integrated AHP or they may integrate their practices into units
that contract with the AHP. Their integration may be complete, as when they merge
into a single group, such as a group practice or single clinic-without-walls, or it may
be partial, as when they form an IPA-type organization that leaves them free to par-
ticipate in other similar organizations.

Complete integration through merger is subject to section 7 of the Clayton Act.
The federal enforcement agencies would apply their Horizontal Merger Guidelines
to determine whether to challenge the merger. Relevant markets would be defined,
post-merger concentration calculated, and, if concentration were sufficiently high to
create concern, other factors are examined to determine whether the merger actu-
ally is likely to substantially reduce competition. These would include, in particular,
the level of entry barriers into the market and efficiencies generated by the merger.

Inasmuch as antitrust analysis, and particularly merger analysis, is fact-specific,
it is impossible to determine, a priori, the degree of antitrust-concern that physician
practice mergers in establishing AHPs would generate. The federal agencies, how-
ever, examine all facets of the market, not just the degree of post-merger concentra-
tion, in determining whether a particular merger warrants challenge. The agencies
would be concerned especially about a physician merger that provided either an
AHP or a physician group contracting with an AHP with significant market power.
In the context of managed competition, however, the agencies carefully would con-
sider the effect of the managed-competition environment on the merger's likely ef-
fect on competition. Specifically, the agencies would consider efficiencies generated
by the merger, the extent to which the merger helped the AHP to compete more
effectively against similar entities, the ability of Purchasing Alliarices (whether be-
cause of their size or regulatory powers) to constrain the AHP's or physicians' ability
to exercise market power, and other similar practical variables based on the specific
facts.

Partial integration, such as the formation of an IPA-type entity that would con-
tract with the AHP, would be assessed under traditional antitrust standards apply-
ing to joint ventures. Here, the most important variables probably would be the per-
centage of competing physicians in the geographical area participating in the entity,
whether they were prevented from participating in other similar entities (by, for ex-
ample, exclusive contracts), and whether they were placed at-risk through, for ex-
ample, a capitation arrangement. The rule of reason would apply, and the agency
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or court would consider procompetitive effects (efficiencies, greater geographical cov-
erage, and the like) flowing from the arrangement.

2. Horizontal Integration Among Hospitals
The managed-care environment appears to contemplate complete or partial inte-

gration among hospitals into regional networks. This could include mergers among
competing facilities, various types of joint ventures, and simple agreements allocat-
ing services or reducing duplicative services.

As to mergers, the agencies would apply their Merger Guidelines. Although hos-
pital markets, unlike physician markets, typically are highly concentrated, -the agen-
cies would continue their practice of moving beyond concentration figures and at-
tempt to predict whether other factors indicated that the merger was unlikely to
substantially lessen competition. History thus far indicates that most hospital merg-
ers are not objectionable under the antitrust laws. Either they fail to create market
power or they otherwise generate offsetting efficiencies. Most challenges have in-
volved mergers resulting in very high post-merger market shares, but on the other
hand both agencies have passed on mergers resulting in concentration well above
the Merger Guidelines' concentration "safe harbors." A number of hospital mergers
have escaped challenge on the ground that despite the high market shares the
merged hospital would not have market power or that the merger generated sub-
stantial efficiencies.

Nonetheless, it appears that many hospital mergers that health care reform might
contemplate could raise serious antitrust problems unless Purchasing Alliances or
some other force were able to constrain the hospitals' ability to exercise market
,power. If, after the merger, there are sufficient independent hospitals to support-
the formation of several AHPs, then the transaction should not warrant challenge
absent unusual circumstances. The key is to foster competition among AHPs.

Antitrust enforcement agencies, thus far, have found few competitive problems
with hospital joint ventures. Indeed, neither federal agency has challenged one. On
the other hand, certain types of agreements among competing hospitals could raise
serious problems under the antitrust laws. In particular, market-allocation agree-
ments and agreements to reduce perceived unnecessary duplication are arrange-
ments of the type that frequently has been condemned, at least in other industries,
under the per se standard and prosecuted criminally.

Under health care reform's managed competition many of these types of agree-
ments have the potential to generate substantial efficiencies and thus should be
analyzed under the rule of reason. Perhaps if faced with the issue, the agencies and
courts would apply rule-of-reason analysis. The agencies could issue jointly, like
they did with the Merger Guidelines, a statement of how they would analyze such
arrangements. They may even consider guidelines that establish a safe harbor
whereby compliance with it would ensure rule of reason analysis and no criminal
enforcement. Of course, the danger of safe harbors or bright line tests are that oth-
erwise lawful conduct is discouraged. Perhaps for an introductory period of time the
agencies could establish an efficient, relatively quick and non-mandatory procedure
(like research joint ventures) whereby parties to such arrangements voluntarily
could submit them to review. If the guidelines and/or agency review process were
followed, then parties to these arrangements could be protected from criminal en-.,
forcement and/or private treble damage suits.

C. NON-HORIZONTAL INTEGRATION

All else equal, non-horizontal integration, which by definition, means integration
among non-competitors, raises fewer antitrust concerns than integration among
competitors. Because those integrating are not competitors, there is less likelihood
that the integration will increase market power. Non-horizontal integration, how-
ever, is not antitrust risk-free primarily because it can foreclose markets to competi-
tors. In addition, the non-horizontal integration discussed here, among hospitals and
physicians, usually results in horizontal integration as well, and thus many of the
principles discussed before may apply.

1. Physician-Hospital Integration
A major tenet of managed competition is that hospitals and physicians will inte-

grate their delivery of services. This could occur in several ways, including: (1) hos-
pital employment of physicians; (2) formation of physician-hospital organizations
("PHOs"); (3) use of management-service organizations ("MSOs"); or (4) formation of
foundations or similar types of organizations.

Typically the employment of physicians by hospitals raises few antitrust concerns.
One potential problem, in quite limited circumstances, is substantial foreclosure.
This could occur, for example, if a hospital employed such a large percentage of "big
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admitters" that other hospitals were foreclosed from a substantial percentage of po-
tential patients. Similarly, a hospital might employ such a large percentage of phy-
sicians in a given specialty that other hospitals were unable to offer the types of
hospital services complementary to that specialty. Because, however, hospitals often
are not able to recruit physicians easily, these effects seem unlikely.

Integration between hospitals and groups of physicians, such as the hospitals'
medical staffs through a PHO, require both horizontal integration (that is, integra-
tion among members of the medical staff) and non-horizontal integration (between
the hospital and medical staff). Thus, the principles relating to horizontal integra-
tion discussed above apply. Perhaps most important are whether the physician com-
ponent of the integrated entity will be able to exercise market power and whether
the reimbursement methodology of the physicians constitutes a horizontal price-fix-
ing agreement.

It seems doubtful that the hospital's integration with its medical staff (the non-
horizontal aspect of the integration) raises significant antitrust problems. This is es-
pecially true if the participating physicians remain free to participate in other net-
works, including those sponsored by other hospitals. A problem could arise if the
physician component included a large percentage of competitors in the area and
physician members were prevented from participating in other networks and plans.
2. Integration Between Non:Fully Integrated AHPs and Providers

AHPs that do not integrate providers into a single entity will contract with pro-
viders or provider groups to render necessary health-care services. This type of rela-
tionship, in two types of limited circumstances, can result in a foreclosure problem.

First, if AHPs contract selectively for limited panels, rather than with "all willing
providers," some providers will be excluded from the plan and, if no alternatives
exist, foreclosed from the market. For this to occur, however, the AHP must have
substantial market power. Moreover, that some providers might be foreclosed from
the market does not necessarily mean that competition will be unreasonably re-
strained. Sufficient competitors may remain for the market to be competitive. Con-
tracting selectively may permit the AHP to obtain better prices or other terms and
conditions of sale because the patient volume of the selected- providers is increased.
Selective contracting, indeed even exclusive contracting, is tested under antitrust's
rule of reason and rarely should generate antitrust concern.

Second, if providers or provider groups contract exclusively with a single AHP and
refuse to contract with competing AHPs, then the latter may find it difficult to find
the necessary providers for them to compete effectively. For this to be a potential
problem, however, the provider group entering into the exclusive arrangement
would have 'to include a substantial percentage of the competing providers in the
area. Otherwise, competing AHPs could simply contract with providers not part of
the exclusive arrangement. This type of exclusive arrangement also is tested under
the rule of reason and should raise antitrust concern only infrequently.

D. CONCLUSION

In sum, the antitrust laws should not deter formation of integrated delivery sys-
tems. Antitrust's rule of reason appears sufficiently flexible to permit arrange-
ments--even those that superficially resemble restraints on competition-that pro-
mote managed-competition or other arrangements that promote efficiency. It does
appear, however, that enforcement agencies and courts may have to adjust their
thinking to the new economic environment resulting from implementation of man-
aged competition. And it would be helpful to develop guidelines on how to analyze
these arrangements and, perhaps for an introductory period of time, to develop a
voluntary, inexpensive and timely agency review process. If the guidelines and/or
agency review process were followed, then parties should be protected from--crimi-
nal enforcement and/or private treble damage suits.
Attachments.



Health Prices Tend To Rise Faster in Regulated Markets Than in Competitive
Markets

" The Health Care Financing Administration pays health maintenance organizations (HMO) a monthly
per enrollee amount calculated on the basis of county/city fee-for-service spending.
-- The payment is known as the "Average APlusted Per Capita Amount," or AAPCC.
-- The AAPCC is adjusted for demographic (age, gender) differences between countlesk'ties.

" Market-to-market differences in AAPCC growth rates reflect differences in inflation and utizaon
trends.

-- Certain areas -- Maryland, New York, and New Jersey -- have long regulated health pces closely.
-- Other areas -- L.A., S.F., and Minneapolis -- are unmgulated and have a high HMO penetration.

Regulated Areas
Ballimore, MD: County
Baltimore, MD: City
New York NY: City
Mercer. NJ: County
Essex, NJ: County

1990 AAPCC

$391.92
$336.09
$442.89
$334.10
$369.38

1993 AAPCC
$510.47
$424.33
$544.06
$410.43
$439.20

30.2%
26.3%
22.8%
22.8%
18.9%

LI Regulated Average $374.88 $465.69 24.2% _

Managed Care Areas 1990 AAPCC 1993 AAP(C Percent Cha
Los Angeles. CA: City $432.07 $515 28 19.3%
Orange. CA: County $411.54 $493.60 19.9/0
San Frandsco, CA: City $392.35 $444.08 13.2%
Alameda, CA: County $379.17 $432.38 14.0%
Hennepin, MN: County $313.02 $353.0T 12.8%
Ramsey. MN: County $324.20 $357.08 10.1%

I Managed Care Average $375.39 $432.58 15.2% 1
So.mce "liyadPa .. w RIRagin o. o I Ms -APUSIE An* ..sm * S od xpa. . smy 1993.P 0 SOw413. O d. PA 19436
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SURPRISE! HEALTH CARE'S FEVER'MAY HAVE FINALLY BROKEN
! The $900 billon industry is now yielding to price pressures

W ilLam C Bopp, like many of
his peers. calls it "the Clinton
effect." With Hillary Rodham

Clinton s health-care task force floating
a new trial balloon ever week. an amaz
ing thing is happening to rising medical
cost, They re slowing down Dramati
caily For Bopp, chief financial officer at
New Jersey-based medical supply corn
pans C R Bard Inc . that means his
company riorinalls double-digit sales
groAth will also decline Dramaticals

Hillarv might well take the credit, but
it s not Just Washmon s orchestrated
attacks in dr-u companies, Insurers.
and loctirs "hat has the health-care in-
dustra running for cov- r
er ('relit also goes to
the ,-ust-cuttini efforts
of such top emplovers
as Xr'rox 'orp Toss in i
the alsutan. effects of
disin ilaiiiinar forces
on . seais economy. -[
ano ou oc got a ratt of I
emeririv sig-rials that
the rate at -A which med|-
'a: costLs rise is easing
If tie tocilme per-sisu It
aoui be lust tht nht
medicine for a nation
that perids i ' 'if Its I
Miss rationa; product

on nhalth care
Thr. mo-t recent ev,

dence came in the March consumer price
index which showed a rise in medical
cost- of Just 0T3I-the lowest monthly
uptick in nine years The March num-
bers are part of an accelerating trend in
recent years. in which health-care cost
increases hase slowed to an annual rate
of below 6", from a peak of 96% in
1990 Fees for doctors and other health-
care Drofessionals. in particular, grew at
an annual rate of 4 ,r in the first three
months of the year That s the slowest
growth rate since the earls 19IOs

Mans in the health-care world sa%
market forces finally are moving the
IM billion industry to action A few

MR5x1iee !1 "MOr e fi*ftW 11 coesrol aMn. E
m~ebeig up setwouts oEfll P-oi

are cuM oat ms dr, maymri rdm. -
I " " ..... a.

&W shdtito iambworm. Te

mt gxmitl melkets md promotmg cost-ency.
~Stun by attacks on th, high ,

ers ar'e vowmrg to h=m price bakes
mrem tham the rae ol i1ato. Some are ahiftmg into generic- Wh empty b& wnd huge overhead. hor.

inventrrsm forcug sWph to us wbls

Lng Mthim grops -- Ro l, dtimunt&I

years ago, providers had little incenuve
to control costs--mpiovers just paid the
tab. with few questions asked But the
advent jf purchasing groups for hospi-
tals tiiat negotiate discounts, cut-rate
drug resellers, and medical-network
managers who scruunize doctors are re-
shaping the industry page 104) Now.
"the government proposal is a side-
show," says Jean-Pierre Gamier. North
Amencan president of SmithKline Bee-
cham PtC "The trends of managed care
in the market are far more powerful
TI HLAT i ON. Recent surveys show
that managed care--in which roughly
half of all private-sector workers partici-
pate-i indeed having a dramatic effect
on costs. Consultants A Foster & Hig-
gins Co.. for one. found that health
benefits per capita cost Corporate Amer-
ica an average of $3,98 in 1992 That's a
10% increase over 1991. but the lowest
year-to-year hike in five years Increases
for traditional fee-for-service coverage
were higher, at 14 2% But costs for
workers enrolled in managed-health
plans rose just 8 8'1

The health-care business can't help
but feel the heat Just ask Svntex Corp
On Apr 12. it joined other pharmaceuti.
cal makers in agreeing to hold future
price hikes to barely above inflation For
years. Syntex had taken increases of (;%
to 10% in its best-selling products. Then
there's U S Surgical Corp.. which onApr 8 saw the value of its stock sink
338, after announcing that second-quar-

tsr earnings would nose-dive as it shift-
ed from direct sales to a distribution
system that will cut into profit margins

Or look at the nation's health insurers.
In the next five years, fierce competition
will reduce by one-third the 750-odd com-
panies that offer medical insurance. says
A M Best & Co., an industry rating
agency Those remaining will do busi-
ness very differently CIGNA Corp.'s
health-care arm. for instance, has turned
to top health-maintenance organization
U S, Healthcare for new leadership to
rev Up its operation

In fact, the health-
care industry is now

1 getting the same media.
- cine that hit the airline
" and automobile indus-

tries, Those that want
ii Lomp, to survive had better

,-• learn to produce more
.. , for less Says Angelo T

tI*:1U Lapriore. purchasing
r t-l manager for Boston's I

Beth Israel Hospital
c qxa- "We're drawi:-.g a liie
to barely is the sand in terms of

woducm price increases
Such attitudes are

becoming prevalent i
throughout the indus-
Lrt' At Xerox. benefits

-USiN SS Wf(KAP2it 26 1993 31
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director Patricia M. Nazemetz is deter.
mined to keep the 185 health-mainte-
nance organizations that serve her em-
ployees in line. "We're asking them to
justify anything above a 5% cost in-
crease." she says. South Miami Health
System, a 525-bed hospital, is switching
to an inventory system that will keep no
more than a 24-hour supply of some non-
critical items. CEO John Geanes also i.
combining the purchasing operations of
South Miami with a 125-bed sister hospi-
tal in Homestead. Fla. The first -ear s
cost savings from both moves S 0OMi

The decline in medical spending could
jolt smaller, fast-growing companies
that make medical equipment On top of
pricing pressures. the Administration
may dissuade hospitals from investing in

new technology For years. companies
such as U.S Surgical and Cordis Corp.
have prospered by bringing ever-new
products to market. "We built our com-
pany on new technology, and until this
gets straightened out. we're going to
have lean times," says Surgical Chair-
man Leon C. Hirsch.

But the new competitive pressures
could be a boon to some industries. Hu-
mana Inc.. a big health-plan operator, is
expecting to expand rapidly, says Chair-
man David A Jones In March. he dou-

I bled his stake in Humana-an invest-
i ment worth some $20 million.

The changing marketplace has not
gone unnoticed in Washington. An Ad-
ministration official says the recent
slowing of medical inflation suggests

"the reform effort is going in the right
direction" in embracing the idea of man.
aged competition. "rhese figures show
that insurers and providers respond to
price pressures." the official adds.

But will Washington soften its plan to
accommodate price pressures that go
down as well as up? Don't bet on it. The
Administration official acknowledges
that no one on the health-care taskforce
had called for a briefing on the CPi re-
port. Clinton was elected, in part, by
preying on fears of ever-rising health-
care costs. Those costs may be ebbing,
but political imperatives can often be
more important than economic ones.

By flm Smart nitA CAns RousA in New
Haven, Gail DeGeorge in Miami, and
bureau reports

SOMETHING FOR EVERYONE-EXCEPT THOSE WHO FOOT THE BILL

ack in 1910. Montgomern ara
& Co offered its workers one .,:
the first group health-insurance

poicies-and helped launch a revolu
tion Employer-provided insurance nu-
dominates American medicine Compa-
nies pay more than $200 billion a year
to buy care for 150 million workers and
their uependents. or 60% of the popua-
tion The system worked just fine until
medical costs exploded in the 19NSs.
forcing employers to tweak and mm
benefits in a desperate attempt to cut
their payouts

The Clinton Administration s health
reform package is supposed to rein in
those costs-but the solution may also
cost business virtually all of its current
role in health care Under the blueprint
sketched by top White House health
aides on Apr 9. employers
would have just one job.
paying the bil 
CSN P mPs. Unlike today. I
employers would have iht-i,
Ue say about the benefits
they fund. Health plans
would meet federal guide-
lines And benefits would
not depend on having a
job Instead, consumers
would sign up at local

hcaith alliances." large
purchasing groups set up
by states to negotiate cov-
erage with networks of
providers The new system
could largely turn busi-
nesses into A ' pumping
station for money, says
Princeton University econ-
omist Uwe E. Reinhardt

Is this progress" It de-

tends on s-no you ask Clinton s re-
uorn team cails its plan 'health secun-
i,, 1 ensunne that all Americans have
consistent coverage. And the proposals
are just fine with some big compa-
nies-especially those with older,
unionized work forces-that are eager
to dump burdensome health plans.
"We're fairly sure that we'd benefit
from putting our people into the alli-
ances." says Walter B Maher, Chrys-
ler Corp s director of federal relations

But some big employers say that
they re already reining in costs and can
do that better than the government.
And. they say. they don't want their
employees forced into "alliances" that
haven t yet been tested. "It sounds like
a lot of potentially damaging ideas are
being floated." says Vance J. Ander-

3'2 BUs u' i,' SSW fKAPIL 2,, 1091

son. assistant general counsel of Al-
liedSignal Inc. "If there's one area in
health care that's working, it's the em-
ployer-sponsored plans."

Cintonites claim the changes will
make the system fairer. Their reform
model, called managed competition,
would indeed provide a boost for small
companies by pooling their workers
with Medicaid recipients and others in
a big buying group. Besides the en-
hanced buying clout, the pools would
relieve small fry of the administrative
costs and premium hikes they now face
if they buy coverage.

But some big employers-who al-
ready have the muscle to win dis-
counts--didn't expect the rules to ap-
ply to them. Now, White House aides
say the scheme may require all compa-

nies to send workers to al-
Sliances. Even if some com-

panies-probably those
with 500 or more employ-
ees--can opt out of the al-
liances, the Adnunustration
would make it so tough
that few would do so.

Clinton is betting that
his pitch to consumers-
secure coverage with lots
of choices-can drown out

I business' complaints. "It's
vintage Clinton-some-
thing for everyone," says
Gordon Wheeler, director
of federal affairs for the
Health Insurance Associs-
tion of America. Everyone,
perhaps, except those who
pay the bills.

By Mike McNamee in
Washington

• . :
, o,.



-Wv

151
OVS 0 ST-

Doctors
Inte

Physicians manemuw
in systems expected t

By DEot d Lafuntm

With healthcare reform loormng. phy-
niclans in pnsate practices are bracing
fur tne %orot while those entrenched
zn pn. .ian-dornated integrated del-
er% .systems are more optimistic.
Many of the physicians involved in

integrated systems are hoping for pro-
fessionai satisfaction, economic well-
being and abundant opportunities to
brinz hign-qiality medical care to their
patients.

Analysts believe integrated debverv
systems-which offer acute care. phy-
sicians' services, insurance and other
medical support programs under a par-
ent organization--wl domuiate the in-
dustry after reform.

Some healthrare executives seeking to
gain an edge over their competitors al-

o Atract" vehicle for
direct omtmctg &mageo-cr contracting

• Able to accept and manage
higher nsk. thus achieving
improved profitability

* Less legal complexity resulting
from issues of
p OhysiCian/hOs5ital interaction

Completely aligns
physicians and hospitals

Weaknesses
" ReouceO shvSIcian autonomy
" New challenges of management

ano organizaion aevelooment
" May oe ooicallv controversial

among s:afl
" HOSDttals traditlonally have been

poor managers of
outpatient services

MW. I. . ' .-

Friendly Hills. a multispecialty group .
practce of about 160 physicins. is en- ioHMOs and other physcn groups over

a spokeswoman sad.
San Diego-based Sharp HealthCare

System has been buiding its physiciannetwork snce the mid-19W0s. During that!
tune. Sharp-Rees-Stealv Media Centers
formed a corporation within the Sharp

igto secure a key role acquethassetsoRees-St"ay phy..un group. a 275-msn
dom nate u er rfom multspecialty group founded in 19M.

f and Shard Community Medical Group. a
435-multispectalty group (See related
story., p. 31.)

I Los Angeles bureau chief Earler this year. Sharp HealthCare
i formalized an affiliation agreement with

ready am recogniung the need to bring Mission Park Medical Clinic. an 88-phym-
more primary-care physicians into the I cian pnmary-care group practice in
fold. Multispealtv groups also are re- Vista. Calif. Mission Park operates five
cogrunng the importance of beefing up farnily practice. pediatric and urgent-care
the nations pool of prunary-care physi- Iclinca in the San Diego area.
ca Ls. partclarly in underserved areas. Physicians joiung an integrated sys-

Primary care reign.. Medical groups i tem reduce their medical practice costs
realz that primary-care-physicians help while more effecuvely competing with
their organizations grow and will protect other integrated systems for prepaid
their referral base in the likely event I managed-care contracts. Physicians' ex-
healthcare reform erodes the importance panson plans. previously restricted by a
of specialty care. liited service area. gain clout through a

In recent months, executives of medi- system's expanded market reach and
cal groups rangig from the internation- deep pockets.
ally known Cleveland Clinic FoundaUon Medical-group makeover. Harrman-
to the regonal Friendly Hills HealthCare Jones Medical Group, a 70-physician I
Network in La Habra. Calif., have em- multispecialty group in Long Beach. I
phasized recruitment of pnmary-care Calif., is redesigning itself by branch-
physicians. mg into primary-care medicine and join-

A unique agreement between the ing an integrated system.
Cleveland Clw and Kaiser Pemnanente Acquired by Burbank. Calif.-based
of Ohio allows the health maintenance or- UniHealth America last year. Harriman-
ganization's physicians to care for its Jones is awaiting a ruling by the Internal i
200.OUO enrollees at the chruc's hospital. Revenue Service that will determine2

*whether it can become a not-for-profit
charitable foundation under Section
S50IcX3) of the federal tax code.

UniHealth's request for tax-exempt
status for the wquistion of Hamra -
Jones is the second for the health sys-
tem. Last month, the IRS granted a
tax-exemption request peruttig Uni-
Health to acquire 78-physician Facey
Medical Group. a mutispecialty practice
in Mission Hills. Calif (April 12. p. 16).

hospital and p s -Creation of the foundation would
*Easier to mo captl allow Harnman-Jones to rehnquish all

Between hospi al nd clinic assets of the practice to UniHealth.
" More cohesive unit in which operates II not-for-profit hospi-

full-risk payer contracting tals a. well as two HMOs. CareAmenca
i Weaknesses and PacifiCare.

- More costly to set uP Touted by experts as an ieal method
ans more complex of delivering medical services, integrated

• Generally neeo a large or "-eanless systems cormbme medical
existing group practice group practices. which offer primary or

-May be oltically controversial r specialty care. with hospitals. medical
among staff cliru offices and some form of prepaid

- Potential culture clash health insurance program.
IThe separate organization operate

Moern Heanhcare May 3 1993
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Jnder the .ame corporate umbrella.
a nich negotiates package deals with mpira -
healthcare purchasers and payers that
prefer to contract with a single enuty • Furnishings
mstead of multiple groups.

And j., physicians. hospitals and in- * inventories
vitrers -eeK to establish Ael-financed
provider networks through extensive,
pretiaid managed-care contracts, a rapid So,.C. *5 ,,.ac=,e New,'.
revtructung 'nd consolidation L uo-ur.
rtng acnrxs the country

Preparing for reform. Some experts skills and expertise' to survive in a rap-
beueve aiteirated systems will help hor- idly changing field
pitals and physicians in the systems, stay However. some physicians have con-
a step ahead of the vast changes ex- dened vertical integration as a plot by
pected to emerge from healthcare re- hospitals to strip them of theu autonomy
form Phvsician groups that reject the They view healthcare reform as the de-
idea ,t nteeratea systems in favor of cline of thei- profession and the start of
.ee-ur- er-ice healithcare are iing in reduced incomes, increased patent loads
:he o&t :ie experts say and comromisies in the quality of care

The ividen age of medicine--Ani iea- Cailfornia competition. The push to
azer idea 4 how medicine could %sor- wruee intemratet teams s has resrnei a
. a.,s,eli -aid David (ittensmeser. I'enzned pace in Califoroia. where nvs-
1 i president and chief executive oi- tems are busy forivung and expancing

cer it tme Loseiace Medical Founciation -. _Auhune go, at mind: competing with
in Albuoueroue. N.M.. a

r 
a recent meet- HMO giant Kaiser Permanente. which

m of heath systems. physicians and operates in 12 regions covering 16 states.
phsicin arroups in Aspen. Cole One muitispectaity physician group

'The wfind in which there s an endless seeking to improve its competuve edge.
,uppiy of resources from thurd-party and grab a piece of the Kaiser pie. is the

payers and employers has changed." he newly formed Friendly Hills Medical
said, noting. -physaana wil need new Group. It was formed when Friendly

Hills HealthCare Network received IRS
approval to convert its for-profit multi-
specialty group to a tax-exempt. 501(ct3)
foundation-

Earlier this year. the IRS awarded
the tax-exempt status to Friendly Hills
in what is considered an important
breakthrough for integrated dehser
systermsFeb. 15. p 2.

The IRS determined that Fnenolv
Hills quasfiea as a ax-exempt DuoDic
chanty because ,he foundation wild be
operated for tne benefit of the comu-
rity, not for the pnate Denefit of pny-
siciaris.

Industry experts said it indicates the
IRS %%il look favoraoly on not-for-profit
foundations ownrng integrated networks
if such systems demonstrate they benefit
the community by providing cheaper

Continued on p. JI

Friendly Hills HealiltLare NetWon(
(For.profit) .-1

Managed-care
services

organization

Friendly HillsFriendly Hills Regional Medical
Medical Group Center

Real estate
partnerships

" -. Afenhe .. ... . rw pnmhy al tertlary care with
a public education componowt tJwtrs attractte to heatthcare buyers.

Loma Linda University Medical Center
(Sole corporate member) Capitatlon$$$

Friendly Hills HeallhCare Foundation
(not-for-prolit)

Friendly Hills Friendly Hills Regional
Medical Group Medical Center

Olvision Divis;on Physician
services

Managed-care services organizatIon
(For-prolit consulting company)

Friendly Hills

Medical Group

(Professional corporation)

160 physicians

si-s . .- '. -f- U

MAoces Pa r-ca'e May 3 9::
"
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San Diego go practice goes showing
for a paoer, becomes taiget in bidding war
Paul Reeb. M.D., a primary-care phy-
sician and president of the Sharp Com-
munity Medical Group in San Diego.
said he saw the writing on the wall
about five yearly ago.

Dr Reeb. then a physician in pri-
vate practice. recognized that health-
care payers were becoming selective
about providers. prefemng to do busi-
ness with physicians who were part of
large group practices that conducted
their own utilzation review.

That's when Dr. Reeb decided to take
the plunge into managed care along with
130 other primary-cne phvcians un the
:n Diego area. forming the Sharp Con-
munitv Medical Group Originally, the
founding group operated under the name
Snarn IPA. which included physicians
who had admittng privileges at Sharp
Memorial Hospital It now has 135 pn-
mar -care physicians and about 300 spe-
ciaiists who provide care at 100 sites in
.An Diego County

-It was a matter of recognizng that
the only thing permanent about the
healthcare delivery system) is
change." Dr. Reeb said. "We really
were forced to rethink our futures."

Many of the physicians also saw it as
a matter of survival, with concerns
rising about burdensome paperwork.
malpractice insurance, shrinking reim-

Dr Reeb

bursements and
the loss of pa-
tients to physi-
cians who provide
prepaid health-
care. Dr. Reeb
and his physician
group went shop-
ping for a major
healthcare sys-
tem affiliate in
1989.

The medical group became a hot prop-
erty that was sought by San Diego-based
Sharp Healthcare System and its com-
petitors. Mercy Hospital and Medical
Center us San iego and Scrpps Memo-
ral Hospitals in La Jolla. Calif.

"'Any time you have a significant
group of primary-care physicians.
everybody wants to get their hands on
them." Dr Reeb said. "Hospitals.
health maintenance organizations and
other medical groups want to sign
them and gobble them. We could have
negotiated with whomever we chose."

Various offers and counteroffers
were extended to the medical group.
but the decision was clear, said Dr
Reeb. although he didn't reveal why
the other offers failed to meet the
group's expectations.

"Because we had a keen sense of the

amount of business we could give ta
healthcare system. we zought a rela-
tionship that gave us a sense of having
equal footing with the administration."
he said "We chose our partner care-
fulls because we don't vant a divorce
tin the future "

In the end. Sharp beat out the other
bidders largely because of its "broad
geographic reach, economic clout in
negotiating package healthcare deals
and collaborative team approach." Dr.
Reeb said An important aspect of the
deal was that Sharp gave the medical
group much-desired autonomy. "Sharp
never sought to buy us outright." Dr.
Reeb said. The practice signed a loose
affiliation agreement in which medical
group practice members agree to pro-
vide care for patients from Sharp
Healthcare.

Stephen Salitbur . senior %ice presi-
dent of network development for the
Sharp system, said physicians have two
choices. They can participate in the fu-
ture or continue practicing in a health-
care system of the past

Since the mid-19mOs. Sharp has asked
physicians to join it in developing an
integrated system, which it has created
by adding various medical groups. in-
cluding Mission Park Medical Group.
acquired last year.

The health) system's future also de-
pends on the relationships we forge
with physicians." Mr. Salisbury said.
-Della &e Lafue a

continued 6vm p "6
care to a iare number of people. It's also
a signal that the IRS has recognzed the
value of combining primary-care physi-
caxs %with an academic iutiution as an
effective mode of healthcare delivery.

Under Friendly Hills' foundation
moel of utegraied healtheare. the 160-
pnysican multispecialty group wl sell its
hospital and other assets for 125 million
to the not-for-profit foundation it's estab-
lshing with Loma Lida (Calif.) Uruver-
silty Medical Center.

The transaction %ill be financed
through an $80 mulion tax-exempt bond
issue, a M0 million. 10-year istallment
note and $15 million fiom physicians.

.Abert Barnett. M.D . chief executive
officer of Friendly Hills Network. sai
mie sae wl help perrut the phvscim
partners to raise money for expansion.
iorve a closer reiatiorstup with 610-bed
Lon Linda and recrut new physicians.

Fnendl% Hills Medical Group will sign
an agreement Aith a new not-for-profit
corporation to provide physician services
as an inaeoenoent contractor tSee chart.
P N, That s. the medical group will

Mooern Healtcare May 3 193

be employed under contract by the cor-
poration Such a contract is necessary
because Calfornia law prohibits the cor-
porate practice of medicine

Since it was established in 1968.
Friendly Hills Medical Group has be-
come a major provider in northern Or-
ange County. Calf. Its pnmarY-<are-
driven system hal been designed to oper-
ate effic itly with a angle admutra-
uve arm for both its hospital and med-
icl group. Some 96 of Friendly Hills'
patients are covered by health plan that
pay capitated rates for both hospital and
physician care. About half of its physi-
cans are i primary care

Friendly Hills provides care through
its hospital and 10 clinics for 100.000
enrollees in 1s prepaid health plans.

Another newly formed integrated sw-
tem with designs on tapping Kaiser s ke%
market is the relationship forged by
Cathobc Healthcare West in San Fran-
cisco and Hill Physicians Medical Group
in San Ramon. Calif. (Marcn . p 41

To help win new contracts, both ora-
nzations announced a plan to share i
ownerstup of PriMed Msnagement Con-

suiting Services, a medical management
company. which will manage a renonal.
integrated healthcare s-stem designed to
attract group purchasers.

If the new venture is successful. the
netasork expects to pose a threat to
Kaiser. whichh has .3.2 0 physicians and
I7 mTilon enrollees us its Northern Cali-
forna HMO

Richard Kramer. president and CEO
of Catholic Healthcare West. said the al-
hance is part of a strategc plan the s. .-
tem has Launched to expand its presence
is the San Francisco area.

The relationship wAith Hill will give
the system access to the medical group's
extensive network of F00 prunary- and
spectalty-care physicians in Alameda and
Contra Costa counties. Mr Kramer said

Meanrrnle. Foundation Health in Sac-
ramento. the second-largest HMO in
Northern Calfornmia. i %aging var on
Kaiser with an integrated system

Foundation plans to open three medi-
cal clinics in Sacramento that would
form a network of 30 primarv-care ph% -
lir "s. (March 29. p 2-I) The clinics

will provide famiiv practice. internal



154

I PakRSOR

medicine and pediatric care.
Adding the chnica also will put Foun

dation's HMO head-to-head with outpa
tient clinics and physicians tied to Sutte
Health and Mercy Healthcare in Oidan
and Sacramento.

Foundation spokesman Kurt Davt
said rapid growth in the past 18 months
has left the HMO with shortages of pn
mary-care physicians in some sections o
Sacramento. As a result. salaries for pn
mary-care physicians have risen aboui
5%. according to information provided bi
the Medical Group Management Associs
tion in Englewood. Colo.

Starting salaries for primary-care phy,
sicians at Kaiser vary by specialty bul
can start at $75,000 and top $100.000 foi
primary-care specialties such as obstet
ncs, the company said.

In contrast, MGMA reported that ut
1991. primary-care physicians in medi-
cal group practices of 10 or fewer phy-
sicians, earned an average salary ol

I $89.213 and fanuly practice physicians
in groups of 51 or more earned an aver-
age $106,913 (See chart, this page).

In the past. Foundation has relied
I largely on a network of 0 prunary-care

physicians and 2.800 specialists in private
prActice and community hospitals to pro-
vide care for its Sacr-amento-ares enrol-
lees through various contractual arrange-
ments. Foundation has 180.000 enrollees
in Sacramento and 450.000 enrollees and
12,000 physicians statewide.

However. Kaiser. at least for the mo-
ment. appears undaunted by the growing
competition.

L. Jerome Ashford. a Kaiser vice pres-
ident and health plan manager, said his
company's group model, which others
strive to emulate, isn't threatened by the
emerging competition. "It's definitely
keener, but we !.-now we have more to
offer." he said.

Coopemrng wth Kalse. Unlike plans
by Friendly Hills. Hill Physicians and
Foundation Health to take on Kaiser,
one large multispecialty group practice
has decided to form a partnership with
the hue HMO.

The Cleveland Clinic Foundation, a
multispecialty group of 500 physicians,
has signed an agreement with Kaiser
Permanent of Ohio that calls for the
HMO to steer its 200.000 enrollees to
the clinic. In return, the clinic will des-
ignate a number of its 900 beds for
Kaiser enrollees.

John Clough. M.D.. Cleveland Clinic's
health affairs chaun. said Kaiser phy-
sicians have gained admittng privileges
at the chinc so they can perform sur-
genes and treat patients there. The clinic
began treating Kaiser patients earlier
this Year. Although a legal challenge by
Cleveland-based MetroHealth System

I10 or lewer $89,213 $84,712 $89,250
physicilan

51 or more $105.193 $101,449 $96.804
physicians

D~.1 W f-0a be.W fewiis Owt
5aitca Mac.0 Grow Mw. Atsoow

Sir Ashford Dr Barnett

still remains, a full transition of patients
may come at the clinc by Jan. 1. 1994.
MetroHealth is seeking to prevent Ka-
ser from sending patients to Cleveland
Clinic before its contract expires in 1995.

During the 1980s. physicians at the
clinic chose to stay out of the man-
aged-care business. But a newly revi-
talized managed-care and payer relations i
department has been signing up big-
name national and regional health insur-
ers that want the internationally known
hospital to handle complex medical prob-
lems for their enrollees.

For instance, on March 1, Atlanta-
based Delta Air Lines formalized an
agreement naming the clinic one of six
medical centers nationally that will serve
as a cardiac specialty provider for its em-
ployees and their dependents.

Cleveland Clinic executives said the
goal of such efforts is to build a steadyI
stream of paying patients.

Despite its past tentativeness concern-
ing jumping on the managed-care band- 1
wagon, the institution's attitude has
changed. Dr. Clough said.

Our doctors have reiazed the need
to do this." he said. "We've realized r
that the marketplace is changing and
that we need to participate in some-

I thing that shows our strength as a ter-
I tiary-care provider."
i Since 1988. the Cleveland Clinic hac
I signed about 50 managed-care contracts.
including an agreement with Boston-
based John Hancock Financial Services

r to serve as national healthcare provider
1 for bone marrow, heart, kidney and liver
I transplants.

With physicians seemingly in the best
* position to manage healthcare costs, the
i "managed competition' approach sup-
1 ported by the Clinton admin stration ac-

Sm
Mr Krar

I tually may embrace the idea of physi-
cian-donunated systems.

But it's not something physicians have
been anxious to embrace. Besides ques-
tionig their roles and responsibilities in
creaung a new healthcare delivery sys-
tem. physicians have doubts about how
quality would be maintained under re-
form. And the idea of -medicine as a
business" inherently goes against a physi-
cian's nature to serve solely in the pro-
vider role.

Since Jan. 1. large and small medical
groups have announced plans to form
integrated systems in various Califor-
nia cities, including Sacramento. San
Francisco and Stanford. and a number
of tiny communities where medical
groups have clinics, hospitals or offices.

Stanford (Calif.) Uruversity Medical
Center is negotiating an affiliation agree-
ment with Sequoia Redwood Medical
Group, a group of 25 primary-car physi-
cians in Redwood City, Calif.

The proposed affiliation would create a
managed-care network offering health-
care purchasers a simpLfied referral pro-
grant with access to both prinary-care
physicians and Stanford's multispecialty
physicians.

For Stanford, it's the first time the
teaching hospital has sought an afflia-
tion with a primary-care group. ,aid
Peter Gregory, M.D.. Stantbrd's medi-
cal director.

Dr. Gregory said Stanford wants to
expand it.. services because its specialty
physicians realize the importance pn-
mary care will play in creating an eco-
nonucal delivery system.

While most medical groups acknow-
ledged the important role managed care
already is paving, ad preicted that com-
ig rviorms will make it mor dominant. U

Modern Healthcare Mav 3 "99
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RESPONSES OF MR. PROGER TO QUESTIONS SUBMITrED BY SENATOR ROCKEFELLER

Ouestion 1). Health related antitrust litigation didn't exist as
a field twenty years ago. Everyone says there has been a
litigation explosion. Please define the size of the explosion.
What proportion of medical providers (hospitals, nurses and
doctors) are at risk?

Response:

One needs to distinguish between the actual number of cases of
antitrust litigation versus the *risk" of antitrust litigation. As
discussed below, for a variety of reasons the antitrust laws
generally were not applied to the health care industry until 1975.
Given the size of the health care industry and the fact that
economic forces as well as the perception of forthcoming health
care reform are compelling a restructuring of the industry, it is
not surprising that since 1975 there have been a number of
antitrust actions filed in the industry. Thus, the risk of
antitrust litigation is probably greater than in other more stable
domestic industries. The key, however, is that the risk is not
inherent to the nature of the health care industry and, as
discussed below, may be managed.

Federal antitrust litigation is of two forms. One form is
federal government enforcement. The Department of Justice may
bring criminal or civil actions in-an United States District Court.
In recent years there has been only one criminal action, the so-
called Tucson dentists case. The Department also may bring civil
actions in federal court to obtain injunctive relief prohibiting
the challenged conduct. The Federal Trade Comnmission also may
bring civil, but not criminal, actions in federal court and/or
before an Administrative Law Judge. These actions likewise are for
injunctive relief or ocease-and-desisto orders.

A second form is private litigation. Congress in passing the
Clayton Act in 1914 recognized that enforcement by a private party
could be an effective tool to prevent or halt anticompetitive
conduct. A private party may obtain treble damages, injunctive
relief and reasonable attorney fees plus costs. But to be a
private treble damage plaintiff, a party must meet certain
thresholds. That party must have been injured in its trade or
business by reason of a violation of federal antitrust laws. And
that injury must be "antitrust injury,* in other words a type of
injury from which the antitrust law seek to protect you. Thus, for
example, a private party could not challenge a merger or joint
venture because that party will be injured from the increased
competition of that merger or joint venture. The antitrust laws do
not protect a party from increased competition.

Private antitrust actions in the health care arena generally
have been of only a few varieties. First, there have been actions
by a provider excluded from a medical staff of a hospital or from
a provider panel of a health plan. However, these actions are
diminishing for two reasons. One, the Health Care Quality
Improvements Act of 1986 grants a qualified immunity to physicians
involved in good faith* peer review. Two, these actions are the
'dealer termination" cases of health care-antitrust. That is, a

I The Department of Justice and Federal Trade Coawuission
have a 'treaty' under which matters are divided between the two
agencies. Accordingly, a party generally will not be
investigated or sued by both agencies on the same conduct.
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medical staff or health plan should always win these cases unless
they allow themselves to become an instrument of anticompetitive
conduct by one group of providers against another provider or class
of providers (e.g. podiatrists, midwives, osteopaths). Indeed,
only a handful of plaintiffs have won such cases. Second, there
have been a few actions by downstream providers (e.g. DME
companies) against vertical integration by a hospital. While there
have been three or four actions of this type, including the well-
publicized Venice Hospital case, they constitute only a few actions
and in most cases the hospitals have prevailed. Third, actions by
one hospital against another hospital for predatory conduct (e.g.
requiring a medical staff to admit a majority of patients to that
hospital or requiring a health plan to contract with all of a
multi-hospital system's hospitals). Again there only have been a
few of these cases. And finally, fourth, there can be actions
against mergers or joint ventures. There is only one reported case
of an action in this category. Given the requirement of antitrust
injury, discussed above, there are not likely to be many more of
these.

It should be recognized that antitrust-law is not the only
legal theory upon which such actions may be based. Accordingly,
these types of cases existed before the modern application of
antitrust law to the health care industry in 1975 and still will
exist even if there were no antitrust laws. For example,
physicians have challenged medical staff denials, restrictions and
expulsions under various theories of due process and contract law.
Similarly, disadvantaged competitors have brought actions under
theories of common law tort or unfair competition.

As noted above, the risk of antitrust litigation may be
greater in the health care industry than any other United States
industry. But what risk there is based on the dynamic changes
ongoing in health care and the specific conduct by health care
providers, not on any characteristic unique to the health care
industry or health care providers. Particular types of behavior
are unlawful regardless of the industry in which they take place.
Accordingly, those most likely at risk are those in the health care
industry who try to restrict consumer choice by unlawfully
restricting or eliminating competition. Generally this would apply
to those providers that are independent and competing. Providers
who are employees, as a practical matter, are at little risk.
Nurses and employed physicians, such as those employed by Kaiser or
by a health plan, generally have little individual antitrust risk
because they lack the economic incentives that cause others to
enter into agreements or arrangements that restrict competition.

Question 1A) Is the risk of litigation increasing, and for which
providers (hospital, nurses, doctors)?

Response: I believe that the risk is the same or even decreasing.

The risk may be decreasing for several independent reasons.
First, and foremost, federal district courts since 1975 have become
more familiar and comfortable with applying antitrust law to the
health care industry. As a consequence, courts today are more
likely to dismiss a frivolous health care antitrust claim then they
were ten years ago. Plaintiffs, and plaintiff lawyers in
particular, tend to adjust and avoid theories that are not likely
to succeed. An example of this phenomenon is my sense that there
has been a relative decline in the number of antitrust actions
brought by physicians or other provide- denied medical staff
privileges.

Second, legal counsel for hospitals, physicians and other
providers (and the providers themselves) have adjusted to the fact
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that the antitrust laws apply to the health care industry and are
more able to recognize antitrust issues and to counsel health care
providers how to act without raising antitrust concerns. For
example, previously hospitals that had antitrust medical staff
problems often delegated medical staff decisions solely to the
medical staff. Regretfully, sometimes that delegation was used by
some providers to eliminate competition by other providers. Today
hospital counsel advise their clients to ensure that the medical
staff credentialing process is free of anticompetitive actions. As'-
a consequence, overall the process has improved and hospitals that
follow a few simple precautions have little or no antitrust risk.

Question 2). The Justice Department has recently published new
guidelines to hospitals regarding joint ventures and mergers. Will
the dissemination of this information impact the growth in
litigation? Will it help the hospitals do what they need to do
lawfully?

Response: The Department of Justice (the "Department") and Federal
Trade Commission (the "Commission") jointly issued new Merger
Guidelines on April 2, 1992. The first Merger Guidelines were
promulgated solely by the Department of Justice in 1968. The
Department replaced the 1968 Merger Guidelines in 1982 and revised
slightly those Guidelines in 1984. The 1992 Merger Guidelines were
issued jointly with the Federal Trade Commission.

The Merger Guidelines set forth the -analytical discipline that
the Department and Commission follow when reviewing mergers and
joint ventures under the federal antitrust laws. The Guidelines
first look to the structure of a market -- product and geographic
-- to determine the concentration of that market. As a general
rule, the fewer the firms in a market .he greater the concern that
the firms in the market will not behave competitively. If after
the merger or joint venture there still are enough competitors that
no one competitor could individually raise prices or restrict
output (i.e. exercise market power) or the remaining competitors
are too numerous for them to collude, then the analysis ends and
the transaction is presumed lawful. If, on the other hand, after
the proposed transaction concentration (and the increase in
concentration) is high, then the analysis proceeds to analyze the
competitive effects of-the proposed transaction.

Thus, while the Merger Guideline's analytical discipline is
the same in each transaction, the analysis is fact specific to each
transaction. As a consequence, mergers that superficially appear
similar often end up with different antitrust enforcement
consequences. This apparent "inconsistency" troubles the industry
and causes health care executives to express concern about making
business decisions in an unpredictable legal environment. In fact,
this lack of "predictability" is real, yet overstated. Health care
executives are in no better or worse position than executives in
other industries. Any legal standard based on the "effect on
competition" inherently is less predictable than a bright line
absolute standard. On the other hand, the flexibility of this
legal standard benefits the industry and consumers by ensuring that
lawful agreements are not prohibited by an inflexible, bright-line
standard. Like the rest of United States industry, health care
executives with competent legal advisors familiar with the Merger
Guidelines and their application to various situations should be
well able to know what is lawful and what is not.

The Merger Guidelines, in and of themselves, will not impact
litigation regarding mergers and joint ventures. As noted in my
response to Question 1, antitrust litigation is more likely to be
private actions, rather than government actions. Due to standing
requirements, private actions against mergers and joint ventures
are far less frequent fewer than private actions against

72-805 0 - 94 - 6
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exclusionary conduct actions (e.g. expulsion from medical staff or
HMO network). Thus, private actions are not a major concern here.

However, as suggested in my prepared testimony, government and
private actions could be minimized by specific antitrust guidelines
for health care mergers and joint ventures and/or a voluntary
process for agency (Department of Justice or Commission) review.
Guidelines jointly issued by the Department of Justice and the
Commission on health care mergers and joint ventures would reduce
further the uncertainty of such transactions. More significantly,
an agency review process (perhaps under those guidelines) that
resulted in the parties, being protected from criminal enforcement
and private treble damage actions would be helpful. The review
should be voluntary, timely and inexpensive. The burdens and costs
of Hart-Scott-Rodino Pre merger Notification should be avoided. The
parties should provide the agencies certain limited information and
require the agency that the reviews the transaction to respond
within 90 days.

Finally, it should be noted that the National Cooperative
Production Amendments of 1993 (HR 113) enacted into law on June 10,
1993 should help health care providers engaged in joint ventures
for new services. The Act, which amended the National Cooperative
Research Act of 1984, 15 U.S.C. S 4301 et seq., allows parties to
file with the agencies their intention to joint venture a new
product or service. Once filed the parties are immediately
protected 'com treble damages. In addi 4.on, the transaction is
analyzed under the rule of reason staL ard and not the more
stringent 2er se standard. While this "t is limited to new
services and does not eliminate government enforcement or private
suits for actual damages and/or injunctive relief, it will be
useful to health care providers.

Question 3). What additional steps can the F. and DoJ take to
minimize litigation?

Reapgnla: As stated in my prior responses, the Fl . and Department
of Justice to minimize litigation could do the following:

1. Continue their education through advisory opinions,
speeches and articles on the antitrust issues in the
health care industry.

2. Publish joint guidelines on health care industry mergers
and joint ventures.

3. Create a voluntary review process of health care industry
mergers and joint ventures. That process should be
timely (within 90 days) and not burdensome.

In addition to the above, Congress should consider when
enacting health care reform requiring the FTC and Department of
Justice jointly to publish-guidelines in a timely fashion on the
antitrust implications of implementing health care reform.

Ouestion 4). On the eve of major health reform, do you see 'state
action' and 'implied immunity' antitrust exemptions as the engine
to slow if not eliminate most of today's major antitrust
litigation?

Response: Attached hereto as Exhibit A to this Response is a copy
of the Discussion Draft of a White Paper dated May 14, 1993 and
entitled 'Antitrust Implications of Health Care ReformO which was
prepared by members, including myself, of the Section of Antitrust
Law for the American Bar Association Working Group on Health Care
Reform. (Please note that the White Paper has not been approved by
the American Bar Association.) This White Paper at 13-16 discusses
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the doctrines of implied repeal and state action and their
applicability to health care reform.

Ouestion 4A. Looking into your crystal ball, if accountable health
partnerships or community care networks are created, what health-
related antitrust activities will providers be liable for under
antitrust?

Response: Attached hereto as Exhibit A to this Response is a copy
of the Discussion Draft of a White Paper date May 14, 1993 and
entitled "Antitrust Implications of Health Care Oeform" which was
prepared by members,- including myself, of the SeLcion of Antitrust
Law for the American Bar Association Working Group on Health Care
Reform. (Please note that the White Paper has not been approved by
the American Bar Association.) This White Paper at 8-13 discusses
the application of antitrust law to accountable health partnerships
(a/k/a/ community care networks).

Question 4B. For these remaining activities, would any be
appropriate for exemption of antitrust law?

Response: Without knowing the specifics of health care reform, it
is premature to identify any specific activities that should be
exempted from antitrust law. Clearly to the extent that
competition is an integral part of health care reform, the
antitrust laws need to be preserved. Attached hereto as Exhibit A
to this Response is a copy of the Discussion Draft of a White Paper
dated May 14, 1993 and entitled "Antitrust Implications of Health
Care Reform" which was prepared by members, including myself, of
the Section of Antitrust Law for the American Bar Association
Working Group on Health Care Reform (Please note that the White
Paper has not been approved by the American Bar Association.) The
White Paper after reviewing the likely antitrust issues arising
from health care reform concludes at 14-15 that an express immunity
is not needed, The White Paper states that "... the antitrust laws
are a tool for protecting against excessive market power and
collusion that could undermine the goals of health care reform.
Under these circumstances, any broad antitrust exemption would be
counterproductive." (footnote omitted).

To the extent that any part of the health care industry
becomes pervasively regulated like a public utility then such
regulated activities would not, and should not, be subject to
antitrust laws. Once more detail is available on the specifics of
health care reform, I would be pleased to respond to any questions
regarding the need for an antitrust exemption.
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NOT BEEN REVIEWEDOR APPROVEDDY THE COUNMOF THE SBCMIN
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ANEYFRUST IMPLICATIONS OF
HEALTH CARE RiMORW

I. IODUClION

A. Common Goals of Hmth Care Reform and Antltnust

Health care reform is crucial to the future economic well-being of our country. The success of
health care reform depends on the ability to maintain quality of care, improve consumer access and
choice, while reducing costs. To achieve these goals, health care reform contemplates the pooling of
purchaser buying power in health care purchasing alliances ('Purchasing Alliances') that purchase from
competing accountable health care plans ('AHPs').

The goals of the federal antitrust laws' and health care reform are the same: Both seek to
enhance access to health care products and services while encouraging quality and efficiency. The
antitrust laws have been applied by courts and federal enforcement agencies to guard against aggregation
or misuse of market power in the health care industry. Market power close markets to new competitiM
reduces consumer choice, raies price and lowers quality a well as service. The antitrust laws also have
prevented conduct that thwars competition in the health care industry. As commentators have obseved,
antitrust nforcement over the past fifteen years has opened markets to new, and often inovative, form

THE VIEWS EXPRESSED IN THIS WHITE PAPER ARE SOLELY THOSE OF MTS
AUTHORS, WHO HAVE BEEN EXTENSIVELY INVOLVED IN ANTITRUST AND HEALTH
CARE MATTERS IN THEIR PRIVATE PRACTICES, AND DO NOT NECESSARILY
REPRESENT THE VIEWS OF THE SECTION OF ANTITRUST LAW OR THE AMERICAN BAR
ASSOCIATION. THIS REPORT HAS NOT BEEN REVIEWED OR APT tOVED BY THE
COUNCIL OF THE SECTION OF ANTITRUST LAW, THE HOUSE OF DELEGATES OR THE
BOARD OF GOVERNORS OF THE AMERICAN BAR ASSOCIATION.\

The principal federal antitrust laws (the 'antitrust laws') applicable to the health care industry
are the Sherman Act, the Clayton Act, and the Federal Trade Commission Act. Section I of the
Sheman Act, 15 U.S.C. 11, prohibits contracts, combinations and conspiracies in restraint of trade.
Section 2 of the Sherman Act, 15 U.S.C. 52, prohibits monopolization, attempts to monopolize and
conspiracies to monopolize. Section 5 of the Federal Trade Commission Act, 15 U.S.C. 545,
prohibits "unfair methods of competition,' as well as unfair or deceptive acts or practices. Section 7
of the Clayton Act, 15 U.S.C. 518, prohibits mergers, joint venues, consolidations, or acquisitions
of stock or assets where the effect may be to substantially less competition or tend to create a
monopoly. Most states have their own antitrust laws which often parallel the federal utitrunt states.
This paper will not discuss the applicability of state laws to the health care industry, although the
analysis is substantially the same.

2 The Federal Trade Commission (the *Commission') and the Antitrust Division of the

Department of Justice (the 'Justice Department') are responsible within the federal government for
enforcing the antitrust laws. Additionally, private individuals and state attorneys general can file
actions under the federal antitrust laws.

Se e± Statement of Howard M. Metzenbaum, Chairman, Senate Judiciary Committee
S On Anitrust, Monopolies & Business Rights before the Senate Finance Committee
Subcommittee On Medicare & Long Term Care (May 7, 1993).
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of health care, such as HMOs and PPOs. Much of what will be health care reform would not be possible
without that prior antitrust enforcement.

The purpose of this paper is to provide an overview of how health care reform and the antitrust
laws may interact. Fortunately. as discussed above and below, antitrust enforcement should Wo be a
barrier to health care reform.' Antitrust enforcement, which promotes consumer choice and welfare
while restricting anticompetitive conduct, will be vital to the implementation of health care reform. Still,
a note of caution is appropriate. Antitrust analysis requires an understanding of the specific facts of the
market and conduct being analyzed. As of the date of this paper, health care reform is more of an
evolving concept, than a specific proposal. Thus, this paper is limited to identifying the basic antitrust
issues that may arise from health care reform as it is now anticipated. Further analysis will be required
once the Administration's health care reform prorjsal has been proposed.

B. A Brief History of Applying Antitrust Laws In the Health
Care Industry

Antitrust laws have been applied generally to the health care industry only since the mid-1970s.1
Prior to that time, the health care industry was effectively protected from federal antitrust enforcement
because of a uiique combination of immunities and defenses. Health care industry activities were said
to be that of a "learned profession* or of a "non-profit organization' which were "regulated' by a state
and often the 'business of insurance'. These labels generally precluded antitrust scrutiny. But in 1975
and 1976 the United States Supreme Court rejected the "learned professions" exemption,' the argument
that health care activities had no substantial effect on interstate commerce' and limited the state action
exemption to conduct mandated by the state.' In 1979, the Supreme Court made it clear that the
exemption for the "business of insurance" did not extend to health care providers merely supplying
services paid for by an insurance company.' Finally, in 1982 the Supreme Court held that the health
care industry was fully subject to federal antitrust laws and was not entitled to any special immunity or
relaxed antitrust standard."0

4 To the extent that antitrust enforcement is nevertheless perceived as a barrier to health care
reform, the health care reform prnposal itself should set the framework for antitrust enforcement in
the health care industry. For specific examples of what the health care reform proposal may include
to clarify any Derceived uncertainty, = discussion following note 61, jfra.

3 Prior to the mid-1970s there was occasional antitrust enforcement. Seeg., United States v.
Oregon State Medical Society, 343 U.S. 326 (1952); American Medical Association v. United States,
317 U.S. 519 (1943).

6 Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

7 Hospital Building Co. v. Trustees of Rex Hospital, 425 U.S. 738 (1976). Se a Sumij
Health Ltd. v. Pinhas, IIl S.Ct. 1842 (1991).

* Cantor v. Detroit Edison, 428 U.S. 579 (1976).

' Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205 (1979).

'o Arizona v. Maricona County Medical Society, 457 U.S. 332 (1982).
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Antitrust laws today prohibit conduct among competitors in the health care industry that seek to
raise prices or deny consumers access to new forms of health care delivery systems." For example,
the Supreme Court has held = Ag unlawful a fee schedule arrangement among over 80 percent of the
physicians-in Phoenix where the physicians did not share economic risks and had not integrated their
practices." The Court's decision was consistent with the concern that the fee schedule eliminated price
competition and that the high percentage of physicians involved deterred the development of other health
plans which might have reduced costs further. The Court also has held unlawful under the antitrust laws
provider or insurer efforts to exclude or collectively refuse to deal with third parties. 3

Federal and state enforcement agencies and private parties also have looked to the antitrust laws
to ensure that markets were open to alternative forms of health care delivery systems that wished to
compete in the market with traditional fee-for-service arrangements. For example, the Commission and
the Justice Department have successfully challenged (1) efforts by hospitals and physicians to prevent
physicians affiliated with HMOs from being granted staff privileges at local hospitals;" (2) collective
actions to prevent the entry of new competitors," such as a multispecialty clinic with an innovative
pricing system, into a local health care market; (3) concerted efforts by physicians to deny alternative
health care providers, such as podiatrists and nurse-midwives, access to hospital staff privileges;"
(4) joint efforts by local medical societies or groups of physicians to thwart the development of PPOs or
other forms of managed care arrangements;" (5) joint efforts by hospitals or physician associations to

These types of collaborative conduct between competitors without integrative efficiencies are
generally = a illegal, which means that because of repeated experience with the practice's adverse
effect on competition, the courts conclusively presume such conduct to be unreasonable.

Arizona v. Maricona County Medical Sociey, 457 U.S. 332 (1982).

" g., F.T.C. v. Indiana Federation of Dentists, 476 .. 447 (1986); Barry v. St. Paul Fire
& Marine Ins Co., 438 U.S. 531 (1978).

" United States v. Halifax HOsD. Medical Center, 1981-1 Trade Cas. (CCH) 64,151 (M.D.
Fla. 1981Xconsent decree); Eugene M. Addison- M.D., 11 F.T.C. 339 (1988)(onsent order);
Forbes Health Sys. Medical Staff, 94 F.T.C. 1042 (1979)(consent order).

" Dirian M. Seropian. M.D., Nos. C-3344; 3345 (F.T.C. June 13, 1991) (consent order
prohibiting medical staff and chief of staff from precluding physicians of competing Cleveland Clinic
from staff privileges); Medical Staff of Dickinson County Mer. HOSD., No. C-3259 (F.T.C. July 17,
1989) (consent order prohibiting medical staff and medical societies from attempting to prevent

hospital from building multispecialty medical office that would compete against them).

26 Medical Staff of John C. Lincoln Hosg,. & Health Center, 106 F.T.C. 291 (1985)(consent --

order).

" Health Care Met. Cow., 107 F.T.C. 285 (1985Xconsent order)(podiatrists); Meical Saff of
Mem. Medical Center, 110 F.T.C. 541 (1988)(consent order)(nurse midwives).

" Indiana Fed'n of Dentists, 476 U.S. 447 (1986); American Medical Ass'n v. United States,
317 U.S. 519 (1943).
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limit truthful advertising or price advertising;" and (6) joint arrangements by providers to boycott
federal or state health programs unless reimbursement fees were raised.0 It is this enforcement that has
paved the way for health care reform and the more innovative delivery systems contemplated by health
care reform.

Federal antitrust enforcement agencies also have reviewed hospital mergers. Most hospital
mergers have been viewed as unlikely to create sufficient market power for the merged hospital either
to raise prices or exclude competition and as a consequence have not been challengedt2' Nevertheless,
the hospital industry has expressed concern that the possibility of an expensive and time consuming
challenge deters some "close call" mergers that would benefit consumers. While that concern is real and
some transactions may not have taken place, overall antitrust enforcement has not deterred hospital
mergers and in fact, the hospital industry has seen a recent wave of mergers.1

Neither the Commission nor the Justice Department has challenged a joint venture among
hospitals." Federal enforcement officials have stated that the antitrust laws should not prohibit
providers from jointly purchasing or sharing expensive equipment or new medical technology, particularly
where efficiencies can be gained from such arrangements, so long as the joint arrangements would not
confer market power on the participants (such that the joint ,venturers could raise prices or exclude
competition). 2' On the other hand, so-called 'joint ventures' that simply eliminate competition for
existing services raise antitrust concerns.

Although the concept of applying antitrust laws to the health care industry was somewhat novel
fifteen years ago, courts have become more sophisticated in applying antitrust law to the health care
industry. As a consequence, today there is a body of legal precedent analyzing antitrust implications of

" American Medical Ass'n v. F.T.C., 638 F.2d 443 (2d Cir. 1980), aff'd by equally divided
ou, 452 U.S. 960 (1982). -

Michigan State Medical Soc:y, 101 F.T.C. 191 (1983).

21 From 1987-1991, approximately 229 hospital mergers occurred. The enforcement agencies

opened formal investigations into 27, and challenged five. Statement of Charles A. James, Acting
Assistant Attorney General, Antitrust Division, Department of Justice before the Joint Economic
Committee of the House-Senate Subcommittee on Investment, Jobs and Prices (June 24, 1992).

' Se 'Mergers thrive despite wailing about adversity," Modern Healthcare (Oct. 12, 1992);
"Collaboration deserves a clear map, but not an antitrust pass," Modern Healthcare (Oct. 19, 1992).

3 'The Role of Antitrust in Improving and Reforming the Health Care System,* remarks of
Kevin J. Arquit, Director, Bureau of Competition, Federal Trade Commission, before the American
Bar Association (Oct. 15, 1992)('There is not a single instance of federal government challenge of a
hospital joint venture.') (emphasis in original).

' -'Federal Trade Commission Antitrust Enforcement in the Health Care and Hospital

Industries," remarks of Deborah K. Owen, Commissioner, Federal Trade Commission, before the
American Osteopathic Hospital Association (Oct. 11, 1992); 'The Myths and Realities of Antitrust
Enforcement in the Hospital Industry,' remarks of Mark J. Horoschak, Assistant Director, Bureau of
Competition, Federal Trade Commission, before the National Council of Community Hospitals (Nov.
13, 1992).
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various practices in the health ewe industry. Mbis precedent gs thsgmgt d laws should nt be
a barrier t mst joit or collaborave dor in health care reform. Unless Congress provides hem rw
tough express or implied repeal of aukrust laws or allows state action intiatives whkh have the sa
effect, anitrust laws will continue to promote and proe the new methods of delivery contemplated by
hdth ca reform.

11. ANTIT ISSESRAM S. By HEAL CARE REDM

Health care reform contemplates the aggregation of purchasing power through Purchasing
Alliances on the purMser side and the formation of AHN on the provider side. The countervailing
power resulting fom Purchasing Aic would help reduce costs by assurag tha efficiences c reatd
by AMPs are passed back to the consumer. ARPs will iurate health care financing with services to
create efficiencies in the financing and providing of health care services. As discussed below, neither
presents a significmt amitrus risk, particularly if consumers have a dice as to the Purchaing
Alliances in wich they may participate and Purm ing AMiances have competing AHPs from which
they may select.

A-

1. Anttu Coniderations In Grou9 Emod"M

As a general rule, the mere pooling of purchasing power is not unlawfi under antitrust laws.
As one Federal Trade Commission official noted, "Cooperative buying arrangements seem to be the one
a of collaborative activity in which th pote trial for cost-reducing fficiences is high and th potential

for utlcompei tive effects is low.' 2  Similarly, the Supreme Court has held that joint purchasing
arrangements ae generally 'designed to increase economic efficiency and render market more, rather
tum less, competitive."., are not, according to the Court, "a form of conceited activity

21 We have assumed for purposes of this ppe that Pwc Alliances will be private entities.

If, however, they we governmental enities, it is unlikely that they would be subject to the antitrust
laws. As government emities they would be subject to adminitrative procedure and due process
requirements which ae beyond the scope of this paper. We also have assumed f purposes of this
paper that Purchasing Alliances will be 'purdmers and not 'regulators.' Ite Purasng
Alliances eco, regulators determining which AMPs or providers may offer which services at wbh
prescribed prices, then significant other antitrust issues would he raised. Similar issue wer raised in
ft rep ory system created under the Nationa Health lan i g mad Resources Deveopmem Act of
1974, Public Law 93-641 (1974Xaow repealed). So footnote 51, 16 Those issues also are
outside the scope of ths pqaer. Of course, if requested we would be available to belp idatify and
analyze thoe issues.

3 'Group BuIng and Aatiast,' Kevin J. Arh Director, uream of Competition, Federal
Trade Comm bea the Ameica, Bar Assocation Section of Antitrst Law Halth Care
Committee, 10 (April 2, 1992). The fed enforcement agencies have not bem a roadblock o JoiNt
purdang arrangements and have esxsy approved utip r bed care pu an plam. So
kg, F.T.C. Staff Advisory Opinion Letter from Arthur N. Lemer to Mkhad L. Deger regarding
Private Hetfare Systems, Ltd. (Sept. 24. 195) (PFF formed by grp of heath burs).
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characteristically likely to result in predominantly anticompetitive effects.*" Consequently, joint
purchasing arrangements are usually subject to a rule of reason analysis. Typically, joint purchasing
arrangements violate antitrust laws only when there is no integration by the purchasers to achieve
efficiencies or there is the aggregation of so much purchasing power that prices will be forced below a
competitive level and ultimately output by sellers may be reduced to the detriment of consumers.

A group purchasing arrangement should involve some integration by the purchasers which results
in efficiencies to both the purchasers and the sellers of the products or services. Most purchasing groups
coordinate their search for, evaluation of, and negotiations with suppliers and thereby realize substantial
cost savings which they could not have obtaired without coordination. Similarly, suppliers realize
efficiencies by obtaining purchase commitments, which typically yield economies of scale and reduce
business risk.' Accordingly, cases involving joint purchasing in the health care industry generally
reflect a lack of judicial hostility to group purchasing arrangements" or large purchasers."

Few cases have found joint purchasing arrangements utiawftul. Virtually every one of those has
involved a naked price fixing conspiracy whereby the purchasers did not integrate any purchasing
functions to achieve efficiencies.1 Instead of purchasing jointly or offering sellers a guaranteed level
of sales from purchasers as a group, those purchasers merely agreed together to force lower prices for
a particular service or product usually by threatening to boycott the providers unless they reduced their
prices." Rather than encouraging rational, economic decision-making by sellers, those purchasers
sought to coerce sellers to offer lower prices, regardless of the long-term consequences of such coercive
activities.

Thus, the principal antitrust concern with large joint purchasing arrangements is that they may
create excessive purchasing power, sometimes referred to as monopsony power, which can force prices
too low (g. below a competitive level) and ultimately result in less services (eLg,., reduced output)
which injures consumers by reducing their choices. However, monopsony power is unlikely to occur
where there are several competing Purchasing Alliances."

2' Northwest Wholesale Stationers. Inc. v. Pacific Stationery and Printine Co., 472 U.S. 284,

295 (1985).

= Arquit, S note 26, at 2-3.

Se .g,, White & White. Inc. v. American Hospital Supply Corn., 723 F.2d 495 (6th Cir.
1983); Webster County Memorial Hospitd. Inc. v. United Mine Workers of America Welfare &
Retirement Fund, 536 F.2d 419 (D.C. Cu. 1976).

o See.g. , Ball Memorial Hosnital. Inc. v. Mutual Hosnital Insurance. Inc., 784 F.2d 1325
(7th Cir. 1986); Kartell v. Blue Shield of Massachusetts, Inc., 749 F.2d 922 (1st Cir. 1984).

" See eg,, Mandeville Island Farms. Inc. v. American Crystal Suar Co., 334 U.S. 219
(1948); Vogel v. American Society of Apraisers, 744 F.2d 598, 601 (7th Cir. 1984).

,2 Arquit, jur note 26, at 7-8.

Se geneall, Jacobson & Dorman, "Joint Purchasing, Monopsony & Antitrust," 36 Anfist
1, 4 (1991).
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The Justice Depasmet has used an bfornal benchmark of 35% for the group's aggregate sa

of all purchases in the market as the point below which the group buying arrangement Is unlikely to have
an mpedve effect Joi rcaing arrangements which exceed this safe-harbor, however, ae
not necessary unlawful.3

2. HmlhCarLItetm

The aggregation of the purchasing power of individuals and employees principally of small
employes through the formation of Purchasing AllUnces is unlikely to raise serious atirust questions,
particularly if consumers can choose from several Purdming Alliances. Indeed, the purchasing power
of Purdmasing Alliances that is coutemplated-by health care reform is essential to one of its principal
goals - cost containment - and preferable to price controls.M While price controls may have shaort-erm
benefit of reducing price increases, history shows that such controls will have loog-4erm dislocadve
effec of limiting supply and only delaying ultimately larger price increases.

Under health care rO Purchasing Alliances may perform a variety of roles including the
negotiation, selection and certification of ANPs or their role may be more limited. To the en that
Purchasing Allianuces merely provide information to their memers with resped so various AMPs and do
not act as a joint purchasing agent that performs other roles, they will not present an antitrust concern.
Even If they act as joint purchasing agets on behallof small employers and others, Purchasing Alliances

This safe harbor has become known as the "35/20 rde from the business review letters from
which it was developed. Under this rule, the Justice Department does not challenge buyer
cooperative as long as the members collectively account for less than 35% of purchases in the market
and the cost of the input represents less than 20% of the price of the final product offe for ae by
the prcmers. Se g,, FRA Shippers Association, BRL No. 88-7 (ln 17, 1988); North
American Shippers Association, BRL No. 88-2 (March 16, 1988); National Tel a
Network, BRL No. 86-10 (June 17, 1986). The Justice Departmeut chose 35% because that was the
point under its Merger Guidelines at that time that a leading firm could unilaterally exercise market
power. "he Antitrust Division's Approach to Shippers' Associations, Charles F. Rule, Deputy
Assistant Attorney General, Departmesv of Justice (Oct. 21, 1985). It should also be noted that at
35% there should be at least three competing purchasing arrangements in the market

" Few, If amy, cases have found joint purchasing arrangements involving less than 60% of the
make to be Unlawful. Seee-g. Maadeville ldmd Frm.- Inc. v- Amaka Cr a Sug Co.. 334
U.S. 219, 222-23 (1948) (buyers accounted for all purchases); United States v. Women's Snoswmr
Hft , 336 U.S. 460, 462 (1949) (buyers countd for 80%); Naaofl ar Ifr. Ass'n
v- F.T.C. 345 F.2d 421,427 (7h Cir. 1965) (buyers accounted for 70%); iV ou Des
Protee Ass'n v. United Stabs, 4 F.2d 840, 841 (2d Cir. 1924) (buyers accounted for more than
50").

N Of all possible antitrust violations, the most egregous is price fixig which denies consumers
the benefits of a market pice determined by the normal makepla functioningof supply ad
demmad. It is for this reason tht temporwy price controls, raw relation or evm In some
circstamces global budgets vs viewed a an anihema to the competitive mode which seb to
obAI the best products d services at the lowest possible prics. Price controls of my sort
generally stifle vA dere op and require a enormous bureencracy to eforP.



169
would be unlikely to present an antitrust risk under current law if they account for one-third or tess of
the health insurance purchases In that ar"

In sum, antitrust concerns may be minimized by requiring several Purchasing Alliances in each
service are. Moreover, if there are compeing Purchasing Alliances, consumers would beanit by having
a choice of which Purchasing Alliance to join. Such choice would also encourage the Purchasing
Alliances to be efficient in controlling costs and vigilant in controlling costs of the AHPs with which they
contract.

B. Aemmtable ealth Ptm

1. Andrst CoMideatom In Provider Collaborations

Health care reform envisions the formation of AHPs which would contract with Purchasing
Alliances to provide health care services to the individuals enrolled in that Purchasing Alliance. The
actual health care services would be delivered by providers who are employed by or contract with a
network formed within the AHP. The AHP would manage the delivery of health care services, including
selection and integration of providers, utilization review, quality assurance, claims processing and
network maintenance. Thus, the formation of AHPs as well as their provider networks necessarily
contemplates collaboration among health care insurers and providers.- Provider collaboration would
take various forms including horizontal integration through merger, joint venture or contract among
physicians or among hospitals as well as nonhorizontal integration among physicians and hospitals or
payors.

Collaboration may be procompetitive to the extent it achieves efficiencies or introduces new or
cost-effective products into the marketplace when individual entities within a market cannot do so alone.
Collaboration is permissible under the antitrust laws as long as (1) it does not involve the abusive exercise
of market or monopoly power, which may have the effect of increasing prices or limiting output; (2) it

It is not clear under health care reform by whom and how AHPs or providers in AHPs will
be selected or if Purchasing Alliances will enter into exclusive arrangements with AHPs. The
selection of a particular AHP or providers in that AHP by a Purchasing Alliance that is without
market power is not likely to violate the antitrust laws. e White & White v. American
Hospital SiMply Corp., 540 F. Supp. 951, 1033-1036 (W.D. Mich. 1982), aftUd, 723 F.2d 495 (6th
Cir. 1983). Nevertheless, in selecting AHPs and providers the Purchasing Alliance should use
objective criteria such as location, specialty, utilization review, malpractice experience and coverage,
prices, and existing patients. In addition, an exclusive arrangement between a Purchasing Alliance
and an AHP in the market where there are fewer than three Purchasing Alliances should be avoided.
Moreover, the term of the contract between a Purchasing Alliance and an AHP should be limited.
Terms beyond two or three years, particularly where there are few Purchasing Alliances or already
existing exclusive contracts, restrict competition by perpetuating vertical foreclosure. If such
contracts are to be of a term beyond two or three years, that contract should result in additional
efficiencies created by the additional term. For example, it may be appropriate to have longer term
contracts whereby the parties jointly invest in new technology or new services that require long-term
payback.

"Once again for purposes of this paper we have assumed certain functions that will be performed
by AHPs ari provider networks. For the most part, we have also assumed that collaboration among
providers wll entail economic integration which is a critical factor in the antitrust analysis.
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involves sufficient integration of provider resources and operations and the sharing of the incial risk
of the venture to ensure its efficiency;* and (3) it does not entail unreasonably exclusionary
arrangements or boycotts.

To the extent the collaboration integrates competing providers or insurers, it reduces the
alternatives from which consumers may choose. But t also creates efficiencies. The key is to assure
that, after the collaboative vemure is formed, it will not have enough market power to retain the higher
profits resulting from its efficiencies, but instead will be forced as a result of competition to pass them
on to consumers in the form of reduced prices.'

2. snk2mJS InteMation Cretin. sictmcie

Integration among providers can include substantial capital or financial contributions, common
managemr-u billing, marketing, claims administration, quality assurance or utilization review. Howevm,
the key to "integration" in this context is the assumption by providers of a substantial risk of the venture's
economic success or failure, which usually results from unexpectedly high utilization or costs in the
provision of a venture's health care services." Capitation systems have been found to incorporate this
type of risk-sharin. Substantial financial and operational integration, including risk-sharing, is often
inherent in capitation arrangements such as HMOs and is likely to be found in the kinds of provider
networks sar AHPs contemplated by health care reform proposals. As discussed, the key is that there
be significant efficiencies created by the provider collaboration. If there are efficiencies and if there is
competidLon between AHPs to force thWe efficiencies to be returned to comers, then health care reform
will produce cost savings.

3.

Provider collaboration in connection with the formation and operation of AHPs poses an
anticompetitive threat to conquer if after the collaboration the providers have sufficient market power
to increase prices or limit output to consumers. The vast majority of provider collaboration lack
sufficient market power to raise serious antitrust problems. As a general rule, collaborative activities

The existence of meaningful integration and risk-sharing is essential to the venture's integrity
from an antitrust standpoint. If the venture is nothing more than an affiliation of uniategrated
competitors which is a cartel whose joint pricing will be viewed as price-fixing. Arizona v. MaricMa

oUy Medi Sociey, 457 U.S. 332 (192). Cartels restrict competition to beneit members, not
consumers. Thus, an affiliation of competitors without integration (i.e. effiencies) does not create
cost savings. Rather, more likely, it restricts or eliminates consumer choice and increases costs to
consumers.

Collaboration by and between competing providers that restricts competition and that has no
integrative efiscies is 2r a unlawful. If the collaboration has integrative efficieces, it will be
judged under the rule of remon. Under the rule of reason, the loss in coosume welfare due to the
niompetive restriction is balanced against the gain in consumer welfare due to the effiencies.
So F.TC. v. Indiana Fed'n. of Dentists, 476 U.S. 447 (1986); Massachusetts Bd. of Rejawtion in
Qplmda, 110 F.T.C. 549 (198).

So Preferred Physiciams Inc., 110 F.T.C. 157 (1988).

Hassan v. Independent Practice Associates. P.C., 698 F. Supp. 679 (E.D. Mich. 1988).
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among providers with less than a third of the market do not raise serious antitrust problems
Therefore, as a practical matter, antitrust laws would allow the formation of ARPs as long as there are
several competing AHPs in any given market.

If only one AHP is formed in a market, however, consumers would not have sufficient choices
to protect themselves from the AHP's abuse of its dominant position. Providers in the only AHP in the
market would have the potential to aggregate excessive market power or abuse the market power
conferred upon them by charging higher prices, refusing to lower prices or excluding new entrants. By
the same token, if only one provider network is formed to contract with the AMPs, it may have market
power and be tempted to refuse to contract on terms likely to lower costs to consumers. The more AHPs
and networks that are formed, the more choices for consumers, the less antitrust concern and the more
likely health care reform will produce cost savings.

4. Anillari Restraints

Restrictions which are reasonably necessary or *ancilary' to integrated joint ventures are usually
permissible under the antitrust laws." Thus, joint pricing by providers within an integrated network
or an AHP does not violate the antitrust laWs. In addition, to the extent that providers share, consolidate,
or allocate resources within the network to offer comprehensive or better-quality health care coverage,
such decisions should also be permissible. For example, network hospitals may form a joint venture for
the provision of specialty care or may share in the development, purchase or use of expensive facilities,
equipment or technologies. Such arrangements are lawful under the antitrust laws as long as they create
efficiencies and do not result in markek power.'

Even where pricing or market allocation decisions by an integrated, risk-sharing joint venture
(such as a provider network or an AHP) are permissible, if their joint decisions within that network or

3 Hyde v. Jefferson Parish Hospital District, 466 U.S. 2 (1984), suggests that a market share of
less than 30% does not constitute *market power* for purposes of Section I of the Sherman Act.
Although the Antitrust Division of the U.S. Department of Justice had established a 35% market
share "safe harbor' for he-lth care joint ventures such as PPOs (Remarks of Charles F. Rule, then
Assistant Attorney General, Antitrust Division, U.S. Department of Justice, "Antitrust in the Health
Care Field: Distinguishing Resistance from Adaptation' (March 11, 1988)), this harbor was modified
in favor of a case-by-case analysis of the particular specialties of the joint venture (Remarks of James
F. Ril, then Assistant Attorney General, Antitrust Division, U.S. Department of Justice, 'Antitrust
Enforcement Policy and the Treatment of Horizontal Restraints: Lessons for the Health Care
Industry* (February 15, 1991)). Nevertheless, these figures continue to represent rough guidelines
for the measurement of market power.

" see g StorUe & Van Co. v. Atlas Van Lines, Ing., 792 F.2d 210 (D.C. Cir. 1986),
cert. denied, 479 U.S. 1033 (1987).

' In the absence of such integration, however, joint pricing or market allocation agreements
among providers are likely to be = At unlawful under current law because they yield higher prices
and fewer choices for consumers. Thus, for example, if coming providers negotiate jointly with
AMPs in forming their networks, or if a group of oMeing AHPs collectively set prices to
Purchasing Alliances, such conduct would be unlawful as price-fixing. By the same token, if
competing providers divide markets, for example, with one provider doing all OB/GYN services and
the other performing all cardiology services where both entities had previously been in both markets,
the arrangement would likely be unlawful. So Palmer v. BRG of Georgia. Inc., 111 . Ct. 401
(1990); U.S. v. Tono Associates, 405 U.S. 596 (1972).
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AM spill over to collusion on prices for services they offer outside the framework of the network or
AMP, such *spillover collusion' would violate the antitu laws.

S. Iu zhnn

a. Provider rtlddow. Providers have substantial leeway under the antitrust
laws to decide whom to include within a provider network or AHP. Unless these ventures have excessive
market power, the exclusion of specific providers from them is not likely to raise antitrum concern. For
example, if th re are three or four AMPs in a given market, the exclusion of a provider from one of them
generally would not be a problem under the antitrust laws, since such providers could contract with
another AHP.

Antitrust issues may arise, however, if the exclusion of health care providers has substantial
potential to raise prices. For example, if providers themselves determine which providers are admitted
to AHPs, there might be a potential for excluding certain types or classes of providers, such as
podiatrists, chiropractors, nurse-midwifes or psychologists, who have been battling certain elements of
the medical establishment for access to consumers. Such exclusions may be actionable under the anitrut
laws, especially if the excluded providers have no reasonable alternative AHPs with which to affiliate.
If health care reform establishes specific guidelines on provider participation, then it is less likely that
there will be antust concerns in this area.

b. Ye£jsj, Iin . Exclusive arrangements between providers and their networks
or between provider networks and AMPs are likely to be part of health care reform. Exclusive
arranemeM are often procompetitive and are, therefore, ordinarily lawful under the antitrust laws. For
example, an exclusive cona-M between a hospital and one of several competing provider groups that
nures continuity of coverage, improves efficiency and utilization of facilities and resources, or increases

the volume of a particular procedure performed at a given institution, thus decreasing costs and increasing
the quality of care at the institution, is not unlawful. The drive by insurers to creae 'Centes of
Excellence" a&., designated institutions for the performance of particular specialties or procedures)
exemplifies the recognized advantages of exclusive arrangements. Similarly, an exclusive arrangement
between one of several tertiary care facilities in a given market and an AHP with an insubstantial
percentage of the subscribers in that market Oess than 30% to 35%) will not unreasonably foreclose other
tertiary care facilities from participating in the market or preclude competition among the AMPs.

Only if exclusive arrangements involve the exercise of substantial market power in either party's
market (L&, providers with high market shares) are they likely to be found unreasonably exclusionary
and thus anticomnpetitive.' The amount that each market (i.e. the percentage of health care served by
that AHP and the percentage of those provider services served by those providers) will be foreclosed
needs to be determined. As discussed, if either percentage of foreclosure exceeds 35 percent, then
exclusivity is best avoided.

The term of the contract between the providers and the AHP also is important. Long term
conram that restrict competition should be avoided. Obviously, the shorter the term the shorter the
restriction on competition. Generally, the term of an exclusive contract should be three years or less.

" Li., Wilk v. American Medical Association, 719 F.2d 207 (7th Cir. 1983), M. denied, 467

U.S. 1210 (1984), QnlmM 671 F. Supp. 1465 (N.D. I11. 1987).

47 Se Hyde v. Jeffem Parish Hoital Disatri, 466 U.S. 2 (1984).
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If the participation of ce mmnWa providers (L&g., with unique upeclAties) or hospitals (S
a teaching hospital) is critical to th dAlity of all AHPs to compete effectively, then oae AP's exclusive
arrangements with these provider or hospitals may creme market power and be anticompetitive. For
example, all AHPs will need mthmiologi. If one AMP contracts exclusively with the only
anesthesiology group in a market, dm the other AHPs are at a significant competitive disadvantage.
Exclusivity provisions in a market with only a few AM could also foreclose competitors of the
providers with exclusive relatioips hom access to participation in the AHPs that would be necessary
for the excluded providers to compete Under these circumstancs the safest approach from an antitrust
perspective would be to not restrict provides from participating in alternative AHPs.

C. Blo . Doycotta by providers occurred in response to the early evolution of
HMOs, as well as to thwart attempts by allied health care practitioners to obtain access to facilities,
particularly tertiary care facilities. In the context of health care reform, examples of unlawful boycotts
could include efforts among providers or their networks to refuse to deal with particular AHPs if the
terms of such plans were "unacceptade" to them; decisions among provider networks not to include
catain categories of providers; or decisions among AHPs not to deal with certain provider networks.
Boycotts by competing providers to exclude new entrants, new forms of services, or low-cost providers
from the network or AHP would be umlawful.

6. Provider MeMi andm dam . Health care reform also is likely to encourage
mergers and consolidation. The aimust laws prohibit only those mgs, consolklations or acquisitions
that have a tendency to create a monopbly or lessen competition substantially in a given market. Whether
a merger is unlawful depends upon a broad array of competitive factors, including the nmber of
providers in the market; the degree to which the merger will increase the concentration of providers and
reduce consumer choice; the ease by which new providers may enter the market; efficiencie created by
the merger; and whether the merger will prevent a failing firm from leaving the market. Asa practical
matte, most mergers of health car-e providers in metropolitan areas are not unlawful under this analysis.

The antitrust laws are sufficiently flexible to permit consideration of efficiencies arising from the
elimination of duplicative facilities or excess capacity, although those factors are not sufficient, in and
of themselves, to justify a mergZP the result of which would be to create excessive market power.
Accordingly, mergers or joint ventures may raise questions under the antitrust laws if, as a result, there
are not sufficient hospitals or providers remaining to support the formation of competing AHPs. In
practice, however, the antitrust enforcanent agencies have challenged few mergers, and the cases in
which courts have invalidated mergers are few.'

7. Interatlon of reyolede and Insurers.

The vertical integration of providers and insurers that is contemplated by health care reform can
generate substantial efficiencies and improve quality of care in the delivery of health cae. At present,
there is a variety of existing arrunanes involving vertical integration which are permissible under the

naitrust laws, including, for examp physician-hospital organizations, hospital arrangements with

Se FT.C.v. Indin Federation of Dentist, 476 U.S. 447 (1986). -

AM F.T.C. v, Univers Heslth. h. 938 F.2d 1206 (11th Cir. 1991); Rockfod
Memorl C., 898 F.2d 1278 (7t Cir.), cert. denied, Il1 S. Ct. 295 (1990); HgolComd

an .. C., 807 F.2d 1381 (7th Cir. 1986), cm, denie, 481 U.S. 1038 (1987); Adxei
Heflth Sy a [M Docket No. 9234, 1992 F.T.C. Lexis 297 (Dec. 9, 1992).
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ancillary providers (such as home health care or du-able medical equipment providers), and community
care networks where providers at different levels in the delivery system coordinate the provision of care.
These arrangements are typically permissible under the antitrust laws as long as they do not involve the
exercise of excessive market power, for example, by leveraging power in one market unfairly to exclude
competing providers in another market, thus raising prices or limiting consumer choice.

Managed care today already is integrating in many market providers and insurers. As discussed,
this managed care integration generally raises few antitrust concerns. The key, as discussed with respect
to Purchasing Alliances contracting with AHPs and AHPs in turn contracting with providers, is to ensure
that after the insurer/provider integration, there still are enough insurers and providers to form other
AHPs.

M. IMMUNITIES AND EXEMPTIONS

A. Overview of Possible Immunitie

Competition is expected to be an integral factor in health care reform. As discussed, the antitrust
laws are not a barrier to health care reform. Moreover, in a reformed health care system, the antitrust
laws can be an effective tool in maintaining the proper balance between, and the efficient operation of,
the large integrated networks of providers and large alliances of purchasers contemplated by health care
reform. Thus, a blanket antitrust exemption is neither necessary nor desirable to the overall purpose or
implementation of health care reform..

The antitrust laws can be displaced by Congress through express or implied exemption from the
antitrust laws ("express or implied repeal') or by individual states that choose to regulate in areas where
competition would otherwise be required ('state action'). The elements and requirements for the various
methods of modifying the application of the antitrust laws, as well as the potential loophole that may

--remain under a health care reform package for states to enact legislation at the state level that would
thwart achie-. "nt of the goals of a health care reform package, are ,'scussed below.

B. Express Exemolions and Implied Immunities

1. Implied Reel

When Congress passes legislation ( , health care reform) that is inconsistent with laws
previously enacted (L,, the antitrust laws), the pre-existing statute is said to be repealed to the extent
necessary o effectuat, the new statute.* This occurs ot only when Congress includes language in the
subsequent legislation explicitly repealing the earlier legislation or some portions of it, but also when
Congress passes inconsistent legislation without acknowledging the inconsistency or expressing its view
as to bow the two pieces of legislation are to co-exist. In such cases, the two statutes, their histories,
purposes, and methods are examined to ascertain 'Congressional intent regarding operation of the two
statutory schemes A subsequent statute can be found impliedly to repeal a preceding statute if the two

-0 Silver v. New York Stock Exch., 373 U.S. 341 (1963); United States v. National Ass'n of
Sec. Deal, 422 U.S. 694 (1975).
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statutory schemes are "dealy repugnant" so that operation of one makes impufb operation of the
Other.31

Accordingly, if as eactaed, health care reform requires conduct that ordinarily raises auibw
concern, then that conduct arguably would be immune if and to the extent that the conduct was necessary
to effectuate health care reform For example, health care reform may require de formation of provider
networks to contract exclusively with a particular insurance company. The doctrine of implied repeal
would immunize that exclusive coract. But the doctrine would not immunize aei--mpettive conduct
within that network, that was outiide the scope of health care reform. If one group or type of providers
used their collective power to exclude another group of providers, that exclusionary conduct not called
for by health care reform would not be immune.

As the above illustration suggests, the doctrine of implied repeal strikes an appropriate balance.
While it will immunize conduct n=!Mu by health care reform, it will not immunize conduct not so
required. Merely becaute health careform requires the formation and operation of a network does am
mean that network providers are free to engage in any conduct. Conduct not specifically required by
health care reform that harms consumer welfare still would be subject to antitrust laws.

2. lxRs lmunit

Health care reform and the antitrust laws share common goals in that both seek to preserve quality
of care and consumer choice and reduce costs. Far from being "dearly repugnant" to health care reform,
the antitrust laws are a tool for protecting against excessive market power and collusion that could

-1 The Supreme Court considered the possibility of an implied repe-, of the antitrust laws by the

National Health Planning and Resources Development Act of 1974, Pubitc Law 93-641 (1974) (now
repealed), which established a regulatory framework for the development of health facilities. The
Act provided for a network of organizations and officials to study health care needs and permit new
construction and development only where there was a determined "need." The regulatory system
provided not only for mandatory "certificates of need" (if states opted into the federal health planning
system), but also called for voluntary action by private providers to engage in private action
consistent with the "needs' determined for the area. While the health planning laws were grounded in
a philosophy antithetical to the nitrust laws (looking to regulation rather than competition for
containing health care costs) and reflected a Congressional belief that competition was irrelevat in
the health care industry, the health inning laws were held nm to repeal impliedly the antitrust laws.
Because the health planning laws stated that providers "may" engage in certain conduct, but did not
Ui parties to engage in that conduct, the Supreme Court found that they were not "clearly

repugnant" to provide a blanket implied repeal. Thus, even if private cooperative conduct were
encouraged by the health planning law, and were engaged in for that purpose, there may be no
antitrust immunity. However, specific requirements of a health planning or other law might be
sufficient impliedly to repeal the anitrust law. National Gerimedical Hosnital AM
Center v. Blue Cross of Kansas City, 452 U.S. 378 (19S1). The Court left open the possibility that
specific conduct required by federal or state health planning laws would be immune from antimst
scrutiny but found that conduct taken to further the "goals of" the health planning laws would not jag
fL be immune from the antitrust laws.
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undermine the goals of health care reform. Under these circumstances, any broad express antitrust
exempion would be counterproductive.'

Nevertheless, if some specific area is deemed inappropriate for antitrust scrutiny, a narrowly
drawn express exemption may be proposed." However, to the extent that conditions are believed
necessary to justify an antitrust exemption for particular condua, other legislative safeguards would be
neceary to enure that the exemption did not result in higher prices, reduced output, barriers to entry
or innovation, or other exclusionary conduct that would frustrate the purpose of the legislation 3

C. Slate Action Immunist

In our dual system of government, antitrust exemptions may also result from state regulation
inconsistent with federal antitrust laws.-" Such 'state action" immunity flows from the concept that
states may determine that in particular areas a-system other than competition is desirable. Unlike
Congress, states cannot simply mandate that federal antitrust laws do not apply to particular conduct.
To create an antitrust exemption, states must supplant competition with a system of state regulation-

' There are several proposals currently pending in Congress-for various antitrust exemptions.
These proposals for the most part are premised on arguments that the antitrust laws significantly chill
conduct that could be helpful in improving access and containing health care costs. As noted earlier,
the history of antitrust in health care has shown that the application of antitrust in this area has
provided significant benefits to health care markets by permitting innovations that promote efficiency
and lower costs. If the exemptions currently being propounded were adopted, these benefits and the
opportunity for others would be largely eliminated.

l" The concern, of course, is that an exemption will be inadvertently created when none is
warranted or created too broad when a narrower exemption would suffice.

' An understanding of implied immunities and express exemptions is particularly important with
respect to global budgets, voluntary price controls, and mandatory rate regulation which have been
discussed in conjunction with health care reform proposals. While one of the purposes of health care
reform is to contain costs, price regulations or other exemptions such as price negotiations among
providers will interfere with the competitive market place and cause pricing to be unrelated to either
supply or demand. In addition, voluntary restraints agreed to on a cooperative (rather than unilateral)
basis by competitors may pose a significant antitrust risk. See gal United States v. Socony-
Vacuum Oil Co., 310 U.S. 150, 225-28 (1939) (pricing restraints encouraged by the federal
government in the oil industry were irrelevant to price fixing scheme); Consumers Union of United
States. Inc. v. Rogers, 352 F.Supp. 1319, modified and Xd, 506 F.2d 136, 144 (D.C. Cir. 1974)
(executive branch without authority to exempt voluntary restraint agreements among foreign steel
producers from antitrust laws).

" The foundation for state action immunity is Parke. .. Don, 317 U.S. 341 (1943), where the
Supreme Court held that the Sherman Act was not designed to prohibit acts by states in their capacity
as a sovereign. Recognizing the principles of federalism, the Court noted: "In a dual system of
government, in which, under the Constitution, the states are sovereign, save only as Congress may
constitutionally subtract from their authority, an unexpressed purpose to nullify a state's control over
its officers and agents is not likely to be attributed to Congress.' Id. at 352.
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whereby the stae either itself acts to regulate the market in place of competition or actively supervises
regulatory action Of private paIties.

For state action immunity to be found, a state legislature (or the state in some other capacity
acting a sovereign) must dearly articulate and affirmatively express as state policy a regulatory system
designed to dispace business freedom and competition md the state must actively supervise the
oonductO If the regulatory system established by the state involves private as well as governmental
action, an additional requiremu - that the state supervise the private conduct - is required." Most
recently, the Supreme Court ha explained that the state supervision required for private conduct must
be *active participatory;" it must include "alctual state involvement, not deference to private
anioompeitive arrangemats under the auspices of state law .... Judicial review is not adequate

state supervision. Mere "negative option* review by state agencies is not sufficient to invoke the
immunity. Thus, the Court contimies to emphasize that states are m empow d to repeal federal
antitru laws except when they replace competition with a pervasive, supervised state regulatory system.

State action immunity may be relevant to health care reform area in two ways. First, to the
extent that the health reform program creates (or sugests that states create) state governmental bodies
to function in health care markets (fbr example, governmeal Purchasing Allimces), state action may
immunize their activities, or activities that they supervise, from the uaibust laws. Thus, to the extent
du such bodies are created by the new program, care should be taken to consider cwefuly whether state
action will apply and whether that is the intet.

Secoond, absent a federal legislative restriction, states will remain free to enact state legislation
that could thwat the objectives of the health reform package. Currently, several states have enacted, or
ax considering, legislation to create state regulatory bodies that would exempt certain hospital
collaborative arrmgemens from antitust scrutiny. To prevent establishment of inosmistait state
programs or programs that would dominate the competition anticipated by the health care reform pacage,
the health reform legislation could specify that the health reform legislation limit a state's ability to eact
inconsistm regulatory legislation."

D. SedlIc Antitrust Rules and Guidelines

U California Retail Liauor Dealers Ass'n v- Midcal Aluminm. Inc., 445 U.S. 97 (1980).

7 Id.

F.T.C. v Ticor Tite Insurance Co., 1992-I Trade Cas. (COI) 69,647 at 68,015 (1992).

- v-LuMEM 486 U.S. 94 (1988).

* F.T.C v. Ticor T'e Inumunce; Co., 1992-1 Trade Cam. (CCH) 69,347 at 68,01S (1992).

* When Congress has 'unmisakbly...ordained'...that its enactmn alone are to regulate a

part of commerce, state laws regulating that aspect of commerce must fall.* JM.g
Q., 430 U.S. 519, 525 (1977) (citations omitted).
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While antitrust laws are not a barrier to health care reform, any perception to the contrary can
be effectively addressed in health care reform. GuidelinesP could be developed that seeforth the
framework for competition and antitrust analysis in the delivery of health care services. Such guidelines
could dispel much uncertainty about the antitrust risks of particular conduct.

For example, the guidelines may: (1) specify a minimum number of AHPs or provider groups
that could operate in a particular geographic area; (2) limit the number or percentage of an area's
providers that can be in an AHP; (3) establish minimum market shares below which AHPs or provider
groups will be deemed to not have market power; (4) specify the percentage of consumers or other
purchasers from an area that may belong to a purchasing group; (5) specify the circumstances under
which providers in an AHP or provider group may allocate services among themselves in participating
in a capitated plan; (6) identify the circumstances under which an AHP or provider group may lawfully
exclude providers from participation; (7) indicate the circumstances under which bigh-tech equipment may
be shared amoag competitive AHPs or provider groups; or (8) clarify the circumstances under which
providers in rural areas may share or consolidate resources to offer comprehensive health care coverage.
Whether these guidelines are necessary or desirable depends to a significant degree upon the specific
terms of the forthcoming health care reform.

IV. CNLSO

the two principal goals of health care reform are universal access and cost containment. Health
care reform seeks to achieve these goals through Purchasing Alliances. Having several competing
Purchasing Alliances available to consumers in every area would preserve consumer choice and keep the
Purchasing Alliances efficient and responsive to the market.

Health care reform also contemplates the formation of competing AHPs which integrate health
care services and financing. As long as consumers have the option to choose between several competing
integrated AHPs, these AHPs would be unlikely to present significant anti' st risk.

The antitrust laws share many of the goals of health care reform. A blanket exemption from the
antitrust laws is, therefore, neither necessary nor appropriate. The antitrust laus are not a barrier to
health care reform but rather a means of promoting and protecting the more innovative and cost effective
mechanisms contemplated by health care reform.

Guidims cmuldbe pmvided in the health care reform legislation itself or tuh guidlesm
isued by the Fedtal Trade Commislon or Departmeot of Justice or issued jointly by both.
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PREPAmD STATEMENT OF JERAL IL SCHEKm

Mr. Chairman and Members of the Subcommittee: My name is Jerald .
Schenken, MD. I am a pathologist from Omaha, Nebraska and a member of the
Board of Trustees of the American Medical Association (AMA). AMA Associate Gen-
eral Counsel Edward B. Hirshfeld, JD, accompanies me today.

The AMA appreciates the opportunity to address this Subcommittee regarding the
current antitrust environment and its impact on the health care delivery system,
both in its present form, and as it will surely evolve under the health system reform
proposals that are now being considered. We believe that the focus on health system
reform in the 103rd Congress provides a unique opportunity to take action on a
number of viable approaches for improving access to quality medical care. As these
options are explored, a reexamination of federal antitrust law and enforcement pol-
icy as applied in the health care setting is a necessary component of the debate.
To this end, the AMA recommends enactment of legislative initiatives to provide
clarification of the antitrust laws so that physicians are able to participate in the
system in a way that promotes competition and thereby contributes to the delivery
of affordable medical services to all of our citizens. The AMA does not seek an ex-
emption from the antitrust laws for physicians.

ANTITRUST AND MANAGED COMPETITION

The major proposals addressing reform of the present health care system con-
template a managed competition model, with managed care plans likely to provide
a substantial volume of care. While the specific design of the Administration's plan
has yet to be formulated, it is clear that health care providers will be expected to
work cooperatively under any new framework to create entities capable of rendering
efficient, cost-effective and quality health care.

In order to realize the full potential of the responsibilities that the medical profes-
sion will be expected to assume in the emerging health care climate, physicians
must be free to negotiate with managed care plans on a variety of issues without
the threat of civil or criminal antitrust actions. Managed competition will demand
that physicians respond collectively, in order to respond meaningfully. The ability
to respond collectively, without engaging in price-fixing, boycotts, or the threat of
boycotts, will become increasingly important in enabling physicians to fulfill their
historic role as advocates for their patients. Thus, the AMA seeks limited, specific
clarification of the antitrust laws and their enforcement to assure that physicians
can fulfill the role expected of them in the reform process.

In addition, antitrust reform will be necessary in order to permit loosely inte-
grated physician networks to exist. Such networks can be valuable in the gathering
and exchange of information between physicians and managed care organizations,
as well as to payers that desire access to a geographically dispersed network that
covers major medical specialties. Reforms are also necessary to facilitate the forma-
tion of tightly integrated physician networks. Guidance must be provided as to the
degree of integration sufficient to constitute a legitimate joint venture. Antitrust re-
forms are necessary to ease the burden of compliance with antitrust laws for tightly
integrated networks that qualify as joint ventures. AMA proposals to reform the
antitrust environment address both of these situations. (See Attachment A).

l.The Chilling Effect of Antitrust Law in the Health Care Arena
Under traditional antitrust legal analysis and enforcement activities of both the

Federal Trade Commission (FTC) and the Department of Justice (DOJ), physicians
who have attempted to negotiate collectively with third-party payers through a pro-
fessional organization or a joint marketing venture have been subjected to criminal
investigation and/or civil penalties. These enforcement efforts reflect an unduly re-
strictive view of the law in light of the relevant federal court decisions. The courts
have increasingly come to recognize the unique role of health care providers, and
are, therefore, applying a more flexible legal standard than either the FTC or the
DOJ in judging collective activity in the health care arena.

The decision of the Ninth Circuit Court of Appeals in United States v. AlstonI re-
flects this trend. The Alston case involved three Tucson, Arizona dentists who werecharged with criminal price-fixing for agreeing_ on a revised schedule of uco-pay-.
mentes to propose to four prpi dental plans.2 No boycott was alleged inasmuch
as the dentists continued 4 provide services to plan patients throughout the nepo-
tiation process. The Ninth Circuit noted that health care providers negotiating with

i 9 74 F.2d 1206 (9th Cir., 1992)
21d at 1207
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payors "face an unusual situation that may legitimate certain collective actions." s

In particular, providers must deal with payors who "act as bargaining agents" for
large groups olffns-umers Who dictate "uniform fee schedules--anathema in a nor-
mal competitive market." 4 The court found that physicians need to be able "to band
together to negotiate" in order to "level the bargaining imbalance."5 As the court
said:

In light of these departures from a normal competitive market, individual
health care providers are entitled to take some joint action (short of price
fixing or group boycott) to level the bargaining imbalance created by the
plans and provide meaningful input into the setting of the fee schedules.
Thus health care providers might pool cost data in justifying a request for
an increased fee schedule. Providers might also band together to negotiate
various other aspects of their relationship with the plans such as payment
procedures, the type of documentation they must provide, the method of re-
ferring patients and the mechanism for adjusting disputes. Such concerted
actions, which would not implicate the per se rule, must be carefully distin-
guished from efforts to-dtctate terms by explicit or implicit threats of mass
withdrawals from the plans. 6

The Alston decision clearly demonstrates recognition by the courts of the need to
clarify the application of the antitrust laws to physician/payor negotiations. The rul-
ing anticipates an environment in which health care professionals are permitted to
advocate their views on how to reduce costs without sacrificing quality. However,
under current policy, physicians who engage in conduct such as that described in
Alston, could reasonably expect to be prosecuted by the Department of Justice, the
FTC, and/or private parties. While other courts may also recognize the decision in
Alston, physicians across the country would fear protracted litigation to vindicate
their activities. Procompetitive activities by physicians, such as joint marketing ar-
rangements, should be expressly permitted under the law so that physicians can de-
liver quality health care in an efficient manner.

For at least ten years, government enforcement agencies and private antitrust
counsel have sent physicians a consistent message: collective actions by physicians,
whether procompetitive or not, carry a high level of antitrust risk. This advice is
not mere conjecture; it is based on a consistent pattern of enforcement by the FTC
and the DOJ. A review of recent case law as applied to a number of typical fact
patterns reveals the unnecessary antitrust restrictions that are now present in the

ealth care marketplace. (See Attachment B).

2. Legislative Solutions
To-address the- fbregoing concerns, the AMA strongly urges clarification of the

antitrust laws-not an exemption. Although the clarification we seek could be ac-
complished within the authority of the enforcement agencies, statutory action would
be the most effective solution. A statutory scheme permitting health care providers
to join together to collectively negotiate with third-party payors with respect to the
operation of a managed care plan, its administrative procedures, and reimburse-
ment schedule will act to promote competition and facilitate meaningful health care
reform. In that context, we offer the "Physician-Health Plan Negotiations Act of
1993" which would encourage and facilitate physician negotiations with managed
care plans and other third-party payors. (See Attachment C) This model Act would
establish safe harbors for physicians who collectively present their views to man-
aged care plans without engaging in price-fixing, boycotts, or the threat of boycotts.
The Act would also require physician input into administration, coverage and pay-
ment policies of managed care plans. Physicians would, therefore, be free to ap-
proach payors collectively to provide appropriate input on fees and other payment-
related issues.

In addition, physicians must be permitted to act on behalf of their patients on is-
sues regarding access to and quality of care. In a managed care setting, physicians
can provide both their medical expertise and practical experience in formulating and
implementing sound policies. For example, physicians can offer the most salient ad-
vice on the appropriate physician to patient ratio in order to provide optimal patient
care in particular settings. Where managed care decisions may negatively impact on
the quality of patient care, physicians can serve as the strongest advocates of pa-
tient interests by recommending other alternatives.

3 1d. at 12144 1&
5 1d.

d.
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The AMA believes that the antitrust laws should not prohibit physicians affiliated

with, but not employed by, a managed care plan from collectively providing informa-
tion to the plan on such issues as medical review criteria, quality assurance pro-
grams, coverage , medical policy and reimbursement decisions. In this context, we
present the "Managed Care Improvement Act of 1993," a model Act that would re-
quire managed care plans to establish physician committees to advise plan manage-
ment on medical review criteria, quality assurance issues, grievance mechanisms,
and certain financial and administrative matters. (See Attachment D) This model
Act would also provide protection for physicians who provide good faith advice and
recommendations to a managed care plan. It would further provide antitrust immu-
nity for physicians who in good faith participate in collective activities in developing
position statements relating to their relationships with the plan.

In addition, there have been extensive discussions over the years about providing
hospitals with some level of antitrust protection so that they can combine to more
effectively use expensive health care resources. In developing such legislation, we
urge that consideration be given to protection for physicians and other providers
who may be locked out of the market when services are combined. If used properly,
a combination of community resources will yield cost-effective and practical results.
However, such combinations should not be allowed where they are used to selec-
tively exclude practitioners, thereby decreasing competition.

PROFESSIONAL SELF-REGULATION

The current antitrust statutes and enforcement activities have acted to severely
restrict appropriate professional self-regulation and discipline by the medical com-
munity as well. Most state and county medical societies have by-laws that provide
for standing committees designed to mediate and resolve patient grievances and to
discipline members that engage in unethical conduct. Some of the societies hear pa-
tient complaints about fees. However, these committees have become inactive or
underusedin many, if not most, geographic areas. When medical societies have tried
to exert their influence on economic matters, antitrust provisions have thwarted
their efforts. The AMA has filed a petition with the Federal Trade Commission (See
Attachment E) seeking to remove limitations that restrict the medical profession
from pursuing additional efforts to police itself. To this end, the AMA also supports
H.R. 47, introduced by Representative Bill Archer (R-TX).

In our view, carefully designed immunity from the federal antitrust laws for medi-
cal self-regulatory entities engaged in enforcement activities designed to promote
the quality of health care, which would be created under H.R. 47 and which were
also incorporated into S. 3348, sponsored by Senator Hatch in the 102nd Congress,
would advance progress in a number of areas. Under this type of statutory scheme,
standard setting and enforcement activities that would be permitted to flourish
without the threat of undue legal sanction would include peer review, technology as-
sessment, risk management, accreditation, and the development and implementa-
tion of practice guidelines and ethical codes.
1. Professional Peer Review of Fees

The Federal Trade Commission has issued a number of advisory opinions regard-
ing the operation of professional peer review of fees. These opinions have recognized
that properly managed programs can yield procompetitive benefits. The benefits
cited by the FTC include an increased flow of information about physician fees to
patients, enabling them to compare fees when selecting a physician. Such programs
can also act as an inexpensive and efficient method to resolve fee disputes.

In accordance with FTC guidelines, the AMA has filed a petition for an advisoryopinion on professional fee peer review. Our program would modify these guidelines,
however, to involve mediation of complaints about fees, manda physician partici-
pation, and the ability to discipline physicians for fee goug. Under this program,
state or county medical societies would perform most of the professional review,
with the AMA acting as an appellate body for decisions and opinions of the state
societies. This type of enforcement activity would serve to protect patients, increase
their confidence in the belief that they, will be treated fairly, and facilitate the oper-
atim- it the market for physician services as well.
2. ht&-, i Care Fraud and Abuse

Thu AMA has undertaken a number of initiatives designed to eliminate health
care fraud and abuse. We have participated with the FBI in training agents to ferret
out fraud and abuse, established a toll-freehotliUne so that physicians and medical
societies may report fraud, and worked actively with the Federation of State Medi-
cal Boards to identify physicians who cross state boundaries to defy the law.
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In recent Congressional testimony, the AMA urged appropriate application of the
antitrust laws to permit information exchange between insurers and to afford immu-
nity to those who provide information in good faith leading to prosecution and con-
viction of health care offenses. We believe that such an application of antitrust laws
would contribute to the elimination of health care fraud and abuse.

CONCLUSION

The AMA strongly recommends changes to the current antitrust environment,
particularly as health system reform will dictate the use of new procompetitive ap-
proaches for the delivery of affordable medical care. Managed competition will re-
quire the incorporation of substantial efficiencies, making cooperation among health
care providers and coordinated activity on behalf of patients imperative. Health care
antitrust relief will permit physicians to form networks to address the changes that
will inevitably occur and provide valuable input into the policymaking activities of
managed care plans. Appropriate legislative solutions, such as those we have rec-
ommended today, will contribute to the success of any model for health system re-
form that is ultimately adopted.

ATTACHMENT A-AMERICAN MEDICAL ASSOCIATION PROPOSED ANTITRUST AND
MANAGED COMPETITION

The American Medical Association (AMA) has submitted substantial materials to
the White House Task Force Working Groups (WHTFWG) about the need for anti-
trust reforms to facilitate the formation of physician networks. The following is an
additional submission based upon the reactions that we have received from the
WHTFWG to date. In particular this submission addresses the need for antitrust
reforms to facilitate "tightly integrated" physician networks as well as "loosely inte-
grated" physician networks. This submission does not repeat our previous materials
or restate our proposals. Instead it is directed at responding to the issues raised by
the WHTFWG.

THE NEED FOR COOPERATIVE PHYSICIAN NETWORKS UNDER MANAGED COMPETITION

The managed competition proposal that the WHTFWG is assembling is designed
to reduce costs while maintaining or enhancing quality by fostering competition be-
tween vertically integrated managed care plans. The successful operation of these
plans depends on a high degree of cooperation among the physicians that participate
in them. In most models of these plans, physicians are expected to cooperate in the
following ways:

1. Coordination in the referral of patients to physicians in different specialties and
the referral of patients to other types of providers as needed.

2. Cooperation in the total management of patient needs, with one physician re-
sponsible for assessing total patient needs and monitoring the patient as the patient
sees other providers.

3. The development and implementation of protocols and guidelines for the man-
agement of patients.

4. The development and operation of information systems to monitor quality and
the management of costs.

5. Cooperation in educational processes designed to help physicians use informa-
tion about quality and cost outcomes to improve results.

6. Credentialing processes to assure the quality of providers that enter and re-
main in the network.

7. The operation of joint administrative procedures to realize economies of scale
in network administration.

8. The coordination of investment in and usage of equipment and facilities to real-
ize economies of scale.

9. The operation of patient safety and risk management programs.
10. The purchase of medical supplies and other products, such as liability and

stop loss insurance.
This is not an exhaustive list-there are numerous other area. in which coopera-

tion is necessary or desirable, many of which are difficult to anticipate. The more
creative and innovative the network in finding areas of cooperation that result in
efficiencies, the more successful it is likely to be. The higher or "tighter" the degree
of cooperation in these matters, the greater the potential for efficiencies.

There must also be a high degree of cooperation in developing the financial ar-
rangements that underlie the physician component of a vertically integrated man-
aged care plan. Sophisticated financial and actuarial analysis is necessary to de-
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velop physician compensation arrangements that provide incentives to maintain
quality while controlling costs, that are at levels which allow the plan to remain cost
competitive with other plans, and that allow the plan to attract enough competent
physicians to treat potential beneficiaries.

The AMA believes that vertically integrated plans will be more successful in re-
ducing costs while maintaining and enhancing quality if physicians have a strong
role in their organization and in the development of their operational policies and
procedures. Physicians have always been a vibrant source of creative initiative and
can make substantial contributions to the search for ways to deliver high quality
care more efficiently. However, they are not at their best if simply forced to take
direction from a limited group of non-physician managers.

Physicians will be committed and make their best contributions if they have the
autonomy necessary to implement their concepts. They will have the autonomy nec-
essary for them to embrace the goals of reducing costs while enhancing quality if
they are allowed to organize themselves into the cooperative arrangements required
to succeed under managed competition. Further, physicians should not have to
merge their practices with other groups in order to have a voice in managed care-
independent physicians who are allowed to organize in ways that preserves their in-'
dividual autonomy can make substantial contributions to the goals of health system
reform.

THE ANTITRUST LAWS AND PHYSICIAN NETWORKS

Achievement of the high degree of cooperation contemplated under managed com-
petition without violating the antitrust laws is not a problem for physicians who
have fully integrated their practices, such as physicians who are members of large
group clinics that contract with managed care plans or operate their own vertically
integrated managed care plan. Antitrust compliance is also not a problem for physi-
cians who are employees of vertically integrated managed care plans or a private
institution such as a hospital that contracts with managed care plans. These groups
of physicians are considered to be parts of single entities under the antitrust laws
and therefore incapable of conspiring with one another.

However, the vast majority of practicing physicians are in solo practice or in small
groups. Physicians who are in independent practice cannot achieve the high degree
of cooperation necessoy to be part of a successful managed care plan without com-
ing under strict antitrust scrutiny. If they want to retain their independence, they
have a choice between becoming independent contractors with a vertically inte-
grated managed care plan, or cooperating to form a group that contracts with verti-
cally integrated plans or which becomes a managed care plan. If they become inde-
pendent contractors, there are strict limits under the antitrust laws on their ability
to independently develop cooperative arrangements or to negotiate with the plan as
a group. As a practical matter, the plan itself determines what the cooperative ar-
rangements will be and implements them by directive, often without any prior input
from the participating physicians.

If independent physicians form a network to develop cooperative arrangements,
they face strict antitrust rules without clear guidance on how to comply with those
rules. In order to jointly set prices for their arrangements, the network physicians
must "integrate" their practices sufficiently to be considered a legitimate joint ven-
ture under the antitrust laws. A loosely integrated physician network-might not be
considered sufficiently integrated to be legal under the antitrust laws. As the degree
of integration becomes tighter, the more likely it is that the network will be consid-
ered a legitimate joint venture.

However, the nature and degree of integration necessary to qualify as a joint ven-
ture is not well defined. Networks which have not integrated are clearly not joint
ventures, and networks with a very high degree of integration that offer a product
of value to managed care organizations clearly are legitimate, but uncertainty
plagues the gradations in between. Further, even when a network is tight enoug
to qualify as a legitimate joint venture, other antitrust issues remain. The network
cannot have too much market power, and agreements in restraint of trade that are
ancillary to the formation and operation of the network must not restrain trade
more than is necessary to implement the legitimate purposes of the network. Resolv-
ing these issues requires coniplex analysis, and eventhen it is rarely possible to be
certain that all antitrust rules are being complied with.

These antitrust rules impose a significant burden on physician networks, even if
tightly integrated enough to be considered a legitimate joint venture. An antitrust
lawyer must become an integral part of the management team. That imposes high
costs at a tin v when the achievement of savings is critical. In addition, the need
to consult with the antitrust attorney disrupts the decision making process and
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makes it more difficult for the network to react. The rules themselves reduce the
flexibility of the networks, and that also makes it difficult for the network to react
to new developments in its market.

In summary, physicians in independent practice who want to become part of an
effective physician network that is competitive in a managed care environment
while complying with the antitrust laws, have the following choices: (1) sell or
merge their practices with other physicians to form a network, (2) become an em-
ployee of a health plan or other entity that maintains a physician network, (3) be-
come a controlled independent contractor, or (4) become part of a legitimate physi-
cian sponsored joint venture.

The first option gives physicians the maximum flexibility and voice, but it re-
quires a loss of independence. The second option does not provide physicians with
flexibility or independence, but it does allow physicians to have a voice if they suc-
ceed in organizing under federal labor laws. The third option results in a limited
loss of independence, but does not allow physicians to have an effective voice. The
fourth option allows for independence and a voice, but it is a status for which the
rules of attainment are highly uncertain. Further, once achieved there are addi-
tional uncertainties about antitrust compliance that may inhibit creative initiatives.
The inflexibility and the high cost of compliance with the antitrust laws put physi-
cian sponsored networks at a competitive disadvantage with fully integrated physi-
cian networks and health plan sponsored networks.

THE REASONS WHY THE ANTITRUST LAWS ARE BURDENSOME FOR TIGHTLY INTEGRATED
PHYSICIAN NETWORKS

The AMA understands that the WHTFWG is aware of the antitrust problems that
independent physicians face in organizing networks and is considering antitrust re-
forms for "loosely integrated " networks that would negotiate fees with payers. How-
ever, the AMA understands that the WHTFWG does not believe that the antitrust
laws need to be modified for tightly integrated physician groups, as those groups
are considered to be legal under the antitrust laws.

- As stated above, the AMA agrees that under the current enforcement positions
of the Federal Trade Commission (FTC) and the Antitrust Division of the United
States Department of Justice (DOJ), tightly integrated physician networks are more
likely than loosely integrated networks to be considered in compliance with federal
antitrust laws. However, also as stated above, this area is still plagued with uncer-
tainty, and it is rare to find an antitrust attorney who will opine that all aspects
of even a tightly integrated physician network is in compliance with the antitrust
laws. The inherent uncertainty in this area, the high cost of antitrust counsel, and
the inflexibility imposed on decision making discourage the formation of networks
and add unnecessary costs.

This section will explain the reasons why the law is so complex and uncertain.
To begin with, the sources of guidance about antitrust law are unusually obtuse.

An antitrust attorney needs to be familiar with case law and the enforcement posi-
tions of the two federal agencies with primary responsibility for enforcing federal
antitrust laws, the Federal Trade Commission (FTC) and the Antitrust Division of
the United States Department of Justice (DOJ). Case law is voluminous, inconsist-
ent, and always evolving. An attorney has to develop a sense for what direction case
law is likely to take in the future. To know the FTC/DOJ enforcement positions, an
antitrust attorney needs to be familiar with DOJ business review letters, FTC staff
advisory opinions, speeches by officials of the AMA and the FTC, the DOJ/FTC
merger guidelines, and current enforcement actions. Being aware of all of these
sources and knowing how to interpret them is an art form.

Serious problems arise from the decision of the Supreme Court in State of Arizona
v. Maricopa Medical Society, 457 U.S. 332 (1982). That case involved a challenge
to managed care entities developed by two county medical societies. These entities
developed physician networks, reviewed the medical necessity and appropriateness
of services provided by network physicians, handled claims payments for services
provided by network members, and developed a fee schedule for services provided
by network physicians. The networks were offered to insurers, and network mem-
bers agreed to accept the fees allowed by the schedule as full payment for services
provided beneficiaries of insurers that contracted with the entities, and not to bal-
ance bill those beneficiaries.

The Maricopa decision found that both of these entities were engaged in per see
illegal price fixing. The case caused enormous consternation among entrepreneurs
and providers that were trying to organize managed care entities and provider net-
works. The literal language of the opinion appears to bar arrangements whereby
independent providers agree to discount their usual charges or agree to capitation
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as part of a managed care organization. It was universally agreed that the case
barred such agreements among providers, and it was uncertain whether it was pos-
sible to have a broker-or entrepreneur achieve the same result by developing indi-
vidual agreements with providers that wanted to start a managed care entity. There
were also concerns about whether employers could develop coalitions to negotiate
with providers for discounted charges as that might constitute price fixing.

It appeared, after Maricopa, that there were only two ways to organize managed
care entities that were assured to be legal under the antitrust laws. One was to em-
ploy physicians to provide care under a managed care plan, the other was for pro-
viders or payers to contribute capital to a new entity and "share the risks of lose
as well as the opportunity for profit." If capital contributions and risk sharing were
accomplished, then the arrangement would be treated as a new business, and con-
sidered to be a single entity under the antitrust laws as opposed-to a combination
of competitors. However, the latter option meant that provider participants in a net-
work would also have to be owners of an entity in which the:i contributed capital
and shared the opportunity for profit and the risk of loss. An important question
left opeii by Maricopa was the extent of investment in a new entity necessary for
it to be considered a legitimate joint venture. This question remains vague and un-
resolved today.

After the Maricopa case, the DOJ issued a series of business review letters and
DOJ officials made a series of speeches about managed care entities. In those mate-
rials, the DOJ developed the joint venture analysis of managed care organizations
that was first described by Robert H. Bork in chapter 13 of The Antitrust Paradox,
Basic Books, Inc., New York (1978). That analysis allows for joint venture treatment
of "contract integrations," where independent competitors enter contract arrange-
ments that do not involve capital contributions or risk sharing, but which result in
a new product or economic efficiencies that are of value to the market.

After the DOJ developed this line of analysis, four problems emerged. They are
ae follows:

A. The DOJ position Departed from Maricopa. The analysis advanced by the D)J
departed from the literal language of the Supreme Court in Maricopa, and it was
uncertain as to how federal courts would react when faced with a choice between
following the DOJ analysis or the Maricopa opinion. Antitrust attorneys were uncer-
tain about the extent to which the DOJ analysis could be relied upon.

B. Conflicting DOJ and FTC Positions. Second, as the FTC issued staff advisory
opinion letters and engaged in enforcement actions, it became apparent that the
FTC disagreed with the DOJ analysis and believed that the literallanguage of the
Maricopa opinion should be more closely followed. This difference of opinion still ap-
pears to exist, although it now appears that the FTC will agree with the DOJ analy-
sis provided that the physician network involved is capitated, even though capita-
tion by itself is insufficient to meet the literal language of Maricopa. However, if
the network is not capitated, the FTC reverts back to the literal language of Mari-
copa.

The difference of opinion between the FTC and the DOJ is troubling. Indeed,
under the DOJ criteria being applied today, the managed care entities at issue in
the Maricopa case might well be viewed as legitimate joint ventures. As stated ear-
lier, those entities engaged in review of the medical necessity and appropriateness
of services provided by members of their physician networks, provided claims pay-
ment services, and polled member physicians to develop a fee schedule that the net-
work members would accept as payment in full without balance billing. The sum
total of those activities may well constitute sufficient integration to pass muster
under a DOJ review.

In contrast, under FTC criteria, the managed care entities at issue under Mari-
copa would continue to be viewed as per se illegal because they involve the setting
of price by physicians who have not pooled capital and who are not compensated
with capitation. If physicians who participate in a physician sponsored managed
care network are paid on a fee for service basis, the FTC probably would not con-
sider the entities to be legitimate joint ventures. It would treat the entities as
unintegrated physician networks.

C. No Standards for What Constitutes a Sufficient Integration. While the DOJ
analysis expanded the range of possible types of managed care organizations and
provider networks, the limits of the range of legality were not at all clear and still
are not clear. There are very few standards for when a contract integration results
in a sufficiently new product of value to the market, or achieves a sufficient amount
of efficiencies, to be considered a legitimate joint venture. There are some broad
principles for what is necessary, but no guidance about how to measure the amount
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of integration that is considered to be adequate. The analysis is highly fact specific
and therefore subjective.

D. Antitrust Issues that Remain After Joint Venture Status is Attained. Fourth,
once a managed care entity or network is considered to be a legitimate joint ven-
ture, there are still more antitrust hurdles to cross. One is whether the combination
of competitors in the joint venture amounts to an excessive degree of market power.
Measurements of market power begin by defining the product market and the size
of the geographic market in which the network participates. Market determinations
are a highly uncertain process under case law. The process is highly fact specific
and subjective.

At one point the DOJ created a market power safe harbor-it stated that physi-
cian networks that accounted for less than 35% of the physicians in a geographic
market would not be considered to have excessive market power. Subsequently,
however, the DOJ repudiated this safe harbor and announced that the legality of
market power would be evaluated under the DOJ/FTC merger guidelines. These
guidelines are lengthy and very complex-Even antitrust attorneys have difficulty
understanding them and how to apply them. In addition, the interpretation of the
merger guidelines by the FTC and the DOJ is constantly shifting as policy positions
in those agencies evolve.

An example of the problem of discerning DOJ/FTC enforcement policy in deter-
mining market power is a footnote that appeared in a published speech given by
James Rill, a former Assistant Attorney General in charge of the DOJ Antitrust Di-
vision. The footnote stated, in essence, that the percentage of physicians in a market
that participate in a network would be determined by aggregating the number of
physicians participating in each network that operated in the geographic market.
Since individual physicians often participate in more than one network, that method
would allow individual physicians to be counted more than once in arriving at the
base figure used to calculate the percentages for each network. The resulting per-
centage would then be used to evaluate whether a physician had too much market
power. ("Antitrust Enforcement Policy and the Treatment of Horizontal Price Re-
straints: Lessons for the Health Care Industry,' Remarks of James F. Rill, Assistant
Attorney General, Antitrust Division U.S. Department of Justice, February 15,
1991, at page 10).

However, seasoned antitrust attorneys that follow DOJ enforcement policy closely
do not know whether this test has been used by the DOJ since the speech was
given, what weight the test has in an overall evaluation of market power and
whether the test can be relied upon in advising whether a proposed network would
be legal under the antitrust laws.

Another legal hurdle that has to be crossed by a legitimate joint venture is wheth-
er all agreements in restraint of trade that are ancillary to the joint venture are
necessary to achieve its procompetitive purposes. Ancillary agreements include mat-
ters such as agreements on the price at which health care services provided through
the venture will be sold, agreements on the territories that participants in the joint
venture will serve, agreements on the medical protocols that will be followed by par-
ticipants in the venture, and other matters. An ancillary agreement is considered
to be unnecessary if it does not help define or implement the new products or effi-
ciencies that make the joint venture procompetitive. There are no clear standards
for evaluating whether an ancillary agreement in restraint of trade is necessary or
not.
-Further complicating the issue is the relationship of the ancillary agreement to

the market power of the network. For example, one ancillary agreement that is com-
monly evaluated is whether a tightly integrated physician network can bar its mem-
ber physicians from joining other networks. That might be legal if the network does
not have too much market power, but if the network has a large percentage of the
physicians in a geographic market, that ancillary agreement might be illegal. See,
e.g., U.S. Healthcare. Inc. v. Healthsource. Inc., 1993-1 Trade Cases §70,142 (1st
Cir., 1993).

By way of further example, a network might attempt to achieve economies of scale
by agreeing upon which physicians in the network would invest in certain diagnostic
equipment or facilities. If there is an oversupply of the equipment involved in the
market, or if there are plenty of other providers willing and able to introduce the
equipment into the market, the ancillary agreement might be legal. But if that
agreement tended to prevent entry of equipment into use in a market which did not
have an oversupply, or in a market in which there were no other providers that will-
ing and able to invest in the equipment or facilities, that might be an illegal ancil-
lary agreement.

For all of these reasons, seasoned antitrust attorneys are unable to give concrete
advice to providers who wish to develop managed care entities or provider networks,
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even if those networks will be tightly integrated. Some of the providers aire being
advised that if they proceed in good faith to organize a managed care network and
do not have much market power, they will probably not be prosecuted. However, no
assurances could be given that the venture would be found legal if challenged. Other
providers are being advised that if they create a joint venture in which they set fees,
they risk an investigation under Maricopa, possibly even a criminal prosecution.

CONCLUSION
In summary, advising physician networks on antitrust issues is fraught with peril

and uncertainty, even if the network is tightly integrated. The uncertainties add sig-
nificant legal fee expenses to the formation and operation of a network. The uncer-
tainties and the expenses are a factor that discourages some physicians from orga-
nizing networks. This problem needs to be corrected in order to facilitate the evo-
lution of creative ways of delivering health care services, especially when initiated
by providers.

As the WHTFWG recognizes, the antitrust laws need to be reformed consistent
with the proposals of the AMA in order to allow loosely integrated physician net-
works to exist at all. Under present interpretations of the antitrust laws by the FTC
and the DOJ, loosely integrated networks that do not have enough indicia of inte-
gration to be classified as legitimate joint ventures are likely to be prosecuted. How-
ever, loosely integrated physician networks can be valuable in the gathering and ex-
changing of information between physicians and managed care organizations, and
they can be valuable to payers that want ready access to a geographically dispersed
network that covers the major specialties.

Reforms are also necessary to facilitate the formation of tightly integrated physi-
cian networks. Clear guidance needs to be provided about what degree of integration
is sufficient to pass muster as a legitimate joint venture, and antitrust reforms are
necessary to ease the burden of compliance with the-antitrust laws for tightly inte-
grated networks that do qualify as joint ventures.

ATTACHMENT B-ANTITRUST OBSTACLES To PHYSICIAN PARTICIPATION IN
PROCOMPETITIVE COLLECTWE CONDUCT: SOME SPECIFIC EXAMPLES

1.
A group of 100 physicians forms an IPA designed to contract directly with self-

insured employee benefit plans. The IPA includes a majority of the members of the
medical staff of one of the leading hospitals in town. By contracting directly with
the plans, the IPA offers the plans the opportunity to cut out the insurer or HMO
middleman, and thereby reduce costs. The IPA also offers broad geographic and spe-
cialty coverage-i.e., its member physicians are located throughout the community
and practice in all medical specialties. Moreover, the IPA enables the plans to enlist
these physicians efficiently by signing a single contract.

Each of the physicians continues to maintain an independent practice outside the
IPA. In addition, each of the physicians belongs to a variety of plans outside the
IPA. For services performed pursuant to a contract between the IPA and a plan,
the physicians are paid directly by the plan on a discounted fee-for service basis.
Payment levels are based on the Medicare fee schedule, adjusted by a percentage
negotiated between the individual plan and a consultant of the IPA. The consultant
is retained by the IPA's Board of Direcitors.

The IPA does not submit bills or get paid any amounts by third party payers. Pay-
ment flows directly from the payer to the individual physician. The physicians do
not share- the risk of overutilization. There are no withholds, and to date the IPA
has not accepted any prepaid or capitated contracts.

Antitrust Risks: The physicians in the IPA may be charged with criminal
or civil price-fixing. Federal antitrust enforcement agencies forbid physicians
from agreeing on a fee schedule for an IPA or other joint venture unless the
venture is sufficiently "integrated." They have viewed financial risk-sharing as
a sine qua non of integration. Here, the physicians in the IPA do not directl
share financial risk in the sense required by antitrust agencies because the I
does not charge on a capitated or other prepaid basis. Accordingly, the fee
schedule may well be viewed as an illegal agreement on price among competing
ph sicians.

he fact that the IPA uses a consultant, rather than negotiating directly with
payers through its Board, is probably irrelevant. The consultant is retained by
the Board, and is subject to the Board's ultimate direction. Antitrust officials
are likely to view the consultant as an agent of the IPA, who is reaching an
agreement on price on behalf of the member physicians.
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See, e.g., Arizona v. Maricopa County Medical Society, 457 U.S. 332 (1982);Southbank IPA, Inc., FTC Docket No. C-3355, 57 Fed. Reg. 2913 (January 24, 1992)
(consent order), Preferred Physicians, Inc., 110 F.T.C. 157 (1988) (consent order).

2.
Large employers in a mid-sized metropolitan community form a purchasing coop-erative to contract for hospital and medical services. Together, the health benefitplans operated by the employers cover 50% of the covered lives in the community.In an effort to avoid the inefficiency of negotiating individual contracts with numer-ous small physician groups, the cooperative wants to enter contracts with a physi-cian network that includes a broad range of geographic and specialty coverage. How-ever, there are no group medical practices ofsufficient size to meet the needs of thecooperative's insureds. Accordingly, 150 physicians form an alliance for the purposeof negotiating contracts with the cooperative and any similar purchasing groups

that may be formed.
Antitrust Risks: The physicians may be accused of civil or criminal price-fixing, particularly if: (a) the network rejects the offers made by the purchasingcooperative, (b) the physicians are paid on a fee-for-service basis, (c) the net-work is exclusive-i.e., the physicians do not join other alliances. The antitrustlaws may exert significant pressure on the physician alliance to accept theterms offered by the purchasing cooperative. This is so even though the coopera-tive has significant purchasing power, and even though the alliance was formedto meet the need of the cooperative for a large network of physicians.

See, e.g., Arizona v. Maricopa County Medical Society, 457 U.S. 332 (1982); UnitedStates v. Alston, 974 F.2d 1206, 1214 (9th Cir. 1992); United States v. GreaterBridgeport IPA. Inc., 7 Trade Reg. Rep. (CCH) 50,741 (1992) (DOJ consent order).

3.
A group of 120 physicians in a three-county area forms a "clinic without walls."In essence, the physicians create a multispecialty group practice with numerous lo-cations. Each participating physician's o ice becomes a separate location for thegroup practice. Each physician contributes capital to the venture. The venture nego-tiates contracts with third party payers. Some of the contracts provide for payment

on a capitated basis.
Collectively, the physicians represent less than 25% of the total physicians in thethree-county area. However, in certain specialties (e.g., obstetrics/gynecology andgeneral surgery) the venture includes 65% or greater of the physicians in the com-

munity.
Antitrust Risks: The formation of the "clinic with walls" may be challenged-under §7 of the Clayton Act. Antitrust officials have repeatedly stated that, in ana-lyzing the market power of joint ventures involving physicians, they will look notonly at the ventures share of the total physician market (here, less than 25%) butalso its share of relevant medical specialty markets. Because this venture includesa relatively high market share with respect to certain specialties, the venture could

be subject to liability or forced dissolution.
See, e.g., Address by James F. Rill to the National Health Lawyers Association (Feb.
15, 1991).

4.
A medical specialty society contracts with an independent consulting firm to "re-study" the relative values developed by HCFA for payment of certain medical proce-dure codes under the Medicare RBRVS. The consulting firm collects data by survey-ing physicians concerning the amount of time and work involved in these medical

procedures. It follows the same basic survey method that HCFA used in developingits relative values, with some changes to correct perceived methodological flaws in
the HCFA approach.

The consulting firm then analyzes the data, and develops a list of suggested rel-ative work units involved in various procedures. These work units are a critical coni-ponent of an RBRVS. Some of the work units are lower than those developed byHCFA, but most of them are higher. The consulting firm also supplies a written re-port explaining why it believes that its relative work units are more accurate and
defensible than those developed by HCFA.

The specialty society reviews the consulting firm's findings and decides to "en-dorse" the study. Specifically, the specialty society sends the study out to HCFA andto other governmental and private third party payers. Private payers are included
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on the list because many of them are considering use of the Medicare fee schedule
as the basis for their own payment schedules. The specialty society includes a cover
letter asking that the payer carefully consider the consulting firm's findings.

The specialty society also provides the study (including its list -of relative work
units) to individual members of the society who request a copy. All members are
made aware of the existence of the study (through society newsletters, etc.), but
they are not routinely sent a copy.

Antitrust Risks: In the late 1970s and early 1980s, the Federal Trade Com-
mission obtained several consent decrees against medical societies that had de-
veloped relative value scales. The Commission apparently continues to believe
that these activities raise a serious risk of anticompetitive effects. The Compli-
ance Division of its Bureau of Competition has taken the position that a restudy
by the American Academy of Orthopaedic Surgeons to critique the Medicare
RBRVS violates a consent decree prohibiting the Academy from developing rel-
ative value schedules. On the Commission's reasoning, moreover, efforts to
question the Medicare RBRVS may be viewed as price-fixing.

See, e.g., American Academy of Orthopaedic Surgeons, FTC Docket No. C-2856;
American Society of Internal Medicine, 105 F.T.C. 505 (1985); See contra, United
States v. American Society of Anesthesiology, 473 F. Supp. 147 (S.D.N.Y. 1979).

ATTACHMENT C-PHYsICIAN NEGOTIATIONS WITH THIRD PARTY PAYERS: PROPOSALS
FOR ANTITRUST REFORM

In the last decade, the economics of health care delivery in America have changed
dramatically. Health care markets today are characterized by large managed care
plans that are taking aggressive actions to reduce their costs. Some cost-cutting is,
of course, not only appropriate but desirable. However, excessive concern for costs
can curtail the availability of medically appropriate services to patients and dimin-
ish the quality of those services. For this reason, our society should encourage active
input to payers from physicians who are concerned about the availability and qual-
ity of medical services for patients.

Current legislative proposals for health care reform are designed to enable payers
to exercise even greater bargaining power. At the same time, these proposals appear
to assume that physicians will have a significant role to play in shaping policy
under a revamped health system. In this regard, the proposals follow the approach
to health care payment and delivery that has been adopted in other major industri-
alized nations such as Germany, France, Canada, and Australia. These countries
each include a structured role for physician negotiations as a critical feature of their
health care delivery systems.'

By contrast, federal antitrust enforcers are taking the position that physicians
who join together to negotiate with insurers and other third party payers over reim-
bursement issues violate the antitrust laws. Dozens of physicians who have partici-
ated in joint negotiations have been subjected to criminal investigations. Others
ave been exposed to substantial civil penalties. Countless others have been de-

terred from engaging in negotiations with payers by the threat of antitrust sanc-
tions

The American Medical Association ("AMA") believes that federal antitrust policy
is on a collision course with health care reform. If reform is to succeed in ensuring
access to high quality, affordable health cave for all Americans, physicians must
have a strong, collective voice on issues relating to the delivery of and payment for
care. As the United States Court of Appeals in San Francisco recently observed,
health care providers must be permitted to act collectively to "level the bargaining
inbalance" created by payers. 2 In particular, providers should able to '"and together
to negotiate" with payers regarding the operation of a plan, its administrative proce-
dures, and its reimbursement schedule. 3

Under the antitrust laws as currently interpreted and enforced, however, physi-
cians who engage in collective negotiations are threatened with criminal prosecution
or costly civil litigation. This state of affairs is unacceptable as a matter of health
care policy, proper antitrust analysis, and fundamental fairness. Antitrust reform in
health care therefore is an issue that demands immediate attention.

1See, e.g., United States General Accounting Office, Health Care Spending Control: The Expe-
rience of France, Germany, and Japan 34 (1991); W. Glaser, Health Insurance in Practice 251-
52 485-87 (1991); W. Glaser, Health Insurance Bargaining (1978).

SSee United States v. Alston, 974 F.2d 1206, 1214 (9th Cir. 1992'.31d.

72-805 0 - 94 - 7
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In this paper, the AMA sets forth several specific proposals that are intended to
promote competition while facilitating meaningful health care reform. In particular,
this paper explains why:

1. Physicians acting through their medical society or other professional group
should be permitted to agree on a reimbursement level to propose to a third party
payer;

2. Physicians should be permitted to form joint marketing networks to negotiate
contracts with employers and other purchasers of medical services, whether or not
the physicians share direct financial risk;

3. Physicians who practice in a community in which there is a powerful payer or
coalition of payers should be permitted to form negotiating groups of reasonable size
to bargain collectively with the payer; and

4. Physicians who are affiliated with a managed care plan should be encouraged
to provide their good faith, collective input to the plan on such topics as coverage
decisions, quality assurance matters, and administrative and reimbursement is-
sues-without fear of antitrust liability.

These proposals can be implemented through changes in current enforcement pol-
icy. As a practical matter, however, legislative action may be necessary in order to
effectuate them. Accordingly, a model statute embodying proposals 1-3 is attached
as Appendix A. A model statute embodying proposal 4 is attached as Appendix B.

BACKGROUND

The Context for Antitrust Reform
When physicians join together to negotiate with a payer, their conduct often takes

one of two forms. In the first situation, physicians in independent medical practice
offer their services to managed care plans and other third party payers. They may
approach a payer to propose specific reimbursement levels for particular medical
services. Physicians affiliated with a particular medical plan may also wish to ex-
press their concerns about coverage, utilization, administrative, and financial deci-
sions of the plan that have a direct impact on the practice of medicine. Often, the
physicians act through their medical society or other professional group, but in
many instances, would like to work directly with managed care plans with which
they are affiliated.

In the second situation, independently practicing physicians compete with man-
aged care plans. They may form an entity to market their services jointly to employ-
ers or other purchasers of medical services. The physicians offer a variety of services
valuable to payers and patients such as utilization review, quality assurance, and
joint billing. They also develop a schedule of discounted fees. However, the physi-
cians do not actually merge their practices.

Antitrust officials in the Federal Trade Commission ("FTC") and the Department
of Justice ("DOJ") consider negotiations of fees in both contexts to be per se viola-
tions of the antitrust laws--i.e., activities that must be condemned without any sig-
nificant analysis of their effects on competition. Accordingly, the agencies have ag-
gressively pursued physicians who have attempted to negotiate fees with payers ei-
ther through a professional organization or through a joint marketing venture.5
Speeches and public statements by antitrust officials have reinforced the message
that physicians who approach payers collectively will face serious antitrust risks 6

Ironically, during the same period, the FTC and DOJ have shown a highly per-
missive attitude toward the conduct of third party payers. This is so even though
some payers represent powerful corporate entities with significant market power.7

Indeed, the leniency of these agencies towards payer conduct has not been limited

4See, ew., United States v. Alston, supra, 974 F.2d 1206; United States v. Burgstiner, 1991-
1 Trade Cas. (CCH) 69,422 (1991) (consent order); United States v. Massachusetts Allergy Soci-
ety 1992 Trade Cas. (CCH) 69,846 (1992) (consent order).

5See, eg., Southbank IPA. Inc., FTC Docket No. C-3355, 57 Fed. Reg. 2913 (January 24
1992) (consent order)- Preferred Physicians. Inc., 110 F.T.C. 157 (1988) (consent order); Unite
States v. Greater Bridgeport IPA, Inc., 7 Trade Reg. Rep. (CCH) 1 50,741 (1992) (proposed con-
sent order).

OSee, eg., "Health Care Cost Containment and Competition," Address by James F. Rill, As-
sistant Attorney General Antitrust Division, Dept of Justice (April 23, 1991); "Antitrust En-
forcement in the Health Care Field: A Report from the Department of Justice," Address by Rob-
ert E. Bloch, Chief, Professions and Intellectual Property Section, Antitrust Division, Dept. of
Justice (Feb. 15, 1991).7 See M. Pauly, Competition in Health Insurance Markets, 51 Law & Contemp. Probs. 237,
242-43 (1989); Kartell v. Blue Shield of Massachusetts, 749 F.2d 922, 924 (1st Cir. 1954) (Blue
Shield provides health insurance coverage for 744 of Massachusetts residents who privately in-
sure against health costs).
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to the unilateral activities of a single payer. The FTC and DOJ have also declined
to take action against coalitions of health care purchasers who join together for the
express purpose of exercising bargaining leverage in negotiations with individual
providers.

8

The result of these enforcement policies is a grossly uneven playing field in the
market for medical services. Physicians have been deterred from engaging in con-
duct that promotes competition and helps patients. At the same ,ne, there is a
near complete absence of antitrust supervision of the practices of third party payers.

Instead of protecting competition in health care, federal antitrust policy has had
the perverse effect of tilting the competitive balance in favor cf large payers and
against independently practicing physicians and their patients. The need for change
is made even more acute by the growing consensus that the health care system is
itself in critical need of repair. It is often said that the antitrust laws are designed
to serve as a "consumer welfare prescription." 9 If that is so, the FTC and the DOJ
are prescribing the wrong medicine.

SPECIFIC PROPOSALS

I. The antitrust laws should not prohibit physicians from agreeing on reimbursement
levels to propose to a third party payer

The AMA's first proposal is that physicians should be permitted to agree on reim-
bursement levels to suggest to a third party payer. Physicians have long sought to
make their views known on reimbursement matters to third party payers. Among
the topics that physicians address in communications with payers are whether reim-
bursement levels are appropriate, whether a particular service should be covered,
and whether particular administrative practices of the payer are sound. Often, the
physicians speak through their medical society, which has the resources and exper-
tise on medical and economic issues to develop and present useful data.

a.
Absent a boycott or threat of boycott by the physicians, physician input on reim-

bursement issues may have substantial procompetitive benefits. It is axiomatic that
health care markets suffer from a chronic deficiency of information. 10 The informa-
tion that patients and payers most need is frequently within the collective expertise
of the medical profession. For example, whether an insurer should pay for a particu-
lar medical service may depend on whether the service is deemed "medically nec-
essary" within the terms of the insurer's policy." That issue cannot be meaningfully
addressed without the input of practicing physicians.

Payers also need information from practicing physicians regarding the appro-
priateness of fee levels. In most payment plans, the payer must determine fee levels
or thousands of medical services. 12 To do so, the payer must consider not only the

historical charges of individual physicians, but also the costs that physicians incur
in providing each type of service. In order to determine whether the benefits of a
service justify its costs, the payer must also evaluate clinical information regarding
the efficacy of particular services. Physicians acting through their medical societies
or other groups are uniquely capable of contributing information that may assist
payers to make these determinations.

1 3

'See "Group Buying and Antitrust," Address by Kevin J. Arquit, Director, Bureau of Competi-
tion, Federal Trade Commission (April 2, 1992); "Health Care and Antitrust Enforcement: The
Buyer's Eye View," Address by Charles F. Rule, Assistant Attorney General, Antitrust Division,
U.S. Department of Justice (February 28, 1989).9 Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979) (quoting R. Bork, The-Antitrust Paradox
66 (1978)).

"°See, e.g., K. Arrow, Uncertainty and the Welfare Economics of Medicare Care, 53 Am. Econ.
Rev. 941 (1970); M. Pauly, Is Medical Care Different?, in Competition in the Health Care Sector:
Past Present and Future 11 (W. Greenburg ed. 1978).1 'See generally Annot., What Services. Equipment, or Supplies are "Medically Necessary" for
Purposes of Coverage Under Medical Insurance, 75 A.L.R. 4th 763 (1990). Moreover, an insurer'q
decision whether to provide coverage may have liability implications for the treating physician.
Se e.g, Wickline v. State of California, 183 Cal. A . 1064, 228 Cal. Rptr. 661 (Cal. Ap 1986).

See Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 139 (1982) (Rehnquist, J., dissenting
on other grounds) ("Insurance claimants seek reimbursement for virtually every form of medical
treatment and care, and determining the reasonableness and necessity of such expenses requires
the expertise of a practicing physician.").

13The development of Medicare's new "resource-based relative value scale" ("RBRVS") system
of payment illustrates the contributions that physicians, acting collectively, can make on reim-
bursement issues. In developing the RBRVS, Medicare officials and Congress recognized that
physician involvement was essential. See 42 U.S.C. §1395w-4(cX2(AXii). The Department of

Continued
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By approaching a payer collectively, through a medical society or other profes-
sional group, physicians can achieve economies in the production and dissemination
of information that would otherwise be unattainable. Medical societies often possess
both the resources and the expertise to gather and meaningfully analyze fee-related
data. By contrast, an individual physician does not have the time or resources to
develop a picture of conditions across an entire segment of the profession. Although
it is possible for each payer to collect such information from individual physicians,
such an approach is costly and time-consuming and may compromise the accuracy
of the data received. It is far more efficient for payers to collect this information
from professional groups. 14

Suppose for example, that a new medical procedure is developed to examine cells
for cervical cancer. When the test first comes into use payers may lack information
concerning the circumstances in which the test should be performed, the amount of
time that it takes, and the costs that it involves. As a result, a payer may establish
a fee that does not adequately take these considerations into account. Over time,
even if the physicians do not collectively make their views known, the payer may
learn through trial and error how to a ust its fees. But trial and error is costly,
both in human and economic terms. While the payer is learning the market, some
patients may fail to receive timely testing.

Efficiency is promoted when physicians who perform the test can join together
and provide the payer with information about the test, its costs and benefits, and
the fee that the physicians view as reasonable. If the physicians make a compelling
presentation, fees will be adjusted in their favor. If the payer is not persuaded, fees
will stay the same or be reduced. Competition will not be harmed in either event.15
Under current policy, however, physicians cannot approach the payer collectively to
make a fee proposal without significant antitrust risk.

In this regard, it should be noted that an agreement by physicians on a fee pro-
posal does not raise the same potential for harm to competition that ordinarily
arises when competitors reach an agreement related to price. Unlike typical sellers,
physicians generally have little or no direct control over the amounts they are paid.
Particularly in the managed care context, they are "price takers" rather than "price
makers." Thus, when a group of physicians agrees on a fee proposal to make to a
payer, the agreement has no direct economic effect: It influences prices only to the
extent that the payer chooses to adopt the proposal. Competition is not harmed un-
less the physicians engage in a boycott or other coercive conduct that effectively
forces the payer to raise its fees.16

To be sure, there is the potential for anticompetitive behavior when physicians
join together to negotiate fees with a payer. The physicians must continue to make
individual decisions regarding participation in the payer's plan. A mass campaign
of departicipation designed to coerce a payer to increase its fees would be properly
treated as an unlawful group boycott. But boycotts can be detected and sanctioned
without forbidding every collective effort by physicians to make their views on fee-
related issues known to a payer.

In theory, there is also some risk that an agreement among physicians to propose
a reimbursement level to a payer could "spill over" into an agreement on the fees
that the physicians charge in their individual medical practices. But the risk is re-
mote. Such a spill-over effect has never been documented in any litigated case or
economic study.17 Moreover, with the growing prevalence of managed care, it is be-
coming increasingly unlikely that such a spill-over could occur. A physician who is

Health and Human Services ("HHS") therefore convened consulting panels of physicians in each
medical specialty to provide necessary clinical and reimbursement-related information. Although
the RBRVS went into effect a year ago, HHS is continuing to consult with professional organiza-
tions in an effort to develop a workable payment system. moreover, HHS officials have indicated
that they will continue to do so in the future.

14See F. Easterbrook, Maximum Price Fixing, 48 U. Chi. L. Rev. 886, 898 (1981).151t should go without saying that a fee increase that results from purchaser's unilateral, in-
formed decision is not anticompetitive. See R. Posner, Information and Antitrust, 67 Geo. L.J.
1187 (1989).16See Schachar v. American Academy of Ophthalmoloay, 870 F.2d 397 400 (7th Cir. 1989)
(when medical society "provides information. . . but does not constrain others to follow its rec-
ommendations, it does not violate the antitrust laws."); Virginia Academy of Clinical Psycholo.
9ists v. Blue Shield of Virginia, 624 F.2d 476, 483 (4th Cir. 1980) (not illegal for medical society
to make recommendations aimed at persuading Blue Shield to adopt its proposal and use its

services, absent some form of coercion.").17 The FTC has noted the possibility of spill-over as a theoretical matter only. See American
Society of Internal Medicine, 105 F.T.C. 605 (1985) (advisory opinion) (stating that physician
agreement on relative value scale might spill over into physicians' individual medical practices).
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merely a "price taker" can propose, but has no power to implement, an agreed-upon
fee level.

b.
Despite the strong potential for procompetitive benefits from physician negotia-

tions with third party payers, the FTC and DOJ have viewed nearly all collective
presentations to payers relating to reimbursement as inherently suspect. The most
recent example is the price fixing prosecution of three Tucson dentists and their pro-
fessional corporations in United Itates v. Alston. 18

Alston involved approximately fifty dentists in Tucson, Arizona who agreed on a
revised schedule of co-payment" to propose to four prepaid dental plans.1 9 The
dentists also sent identical letters to the plans presenting their proposed schedule
and the reasons why it should be adopted. Subsequently, the plans raised their co-
payments to the level proposed by the dentists. The DOJ prosecuted the dentists
on the theory that they had fixed prices by a eeing on a specific increased fee level
to propose to the plans. Notably, the DOJ d not allege a boycott: It was undis-
puted that the dentists had continued to provide services to plan patients through-
out the period of negotiations.

In its opinion, the Ninth Circuit makes several important observations about pro-
vider-payer negotiations. The court notes that health care providers face an un-
usual situation that may legitimate certain collective actions.,, 20 In particular, pro-
viders must deal with payers who "act as bargaining agents" for large groups of con-
sumers and who "use the clout of their consumer base to drive down health care
service fees." 2 1 Further, fees are often set not by the provider but by the payer, ac-
cording to uniform fee schedules. The court found that:

In light of these departures from a normal competitive market, individual
health care providers are entitled to take some joint action (short of price
fixing or group boycott) to level the bargaining imbalance created by the
plans and provide meaningful input into the setting of the fee schedules.
Thus health care providers might pool cost data in justifying a request for
an increased fee schedule. Providers might also band together to negotiate
various other aspects of their relationship with the plans such as payment
procedures, the type of documentation they must provide, the method of re-
ferring patients and the mechanism for adjusting disputes. Such concerted
actions which would not implicate the per se rule, must be carefully distin-
guished from efforts to dictate terms by explicit or implicit threats of mass
withdrawals from the plans. 22

The Ninth's Circuit's opinion does not resolve the question whether the dentists'
conduct violated the antitrust laws. 2 3 Nevertheless, its analysis points the way to
a correct resolution of the antitrust issue. Contrary to the position urged upon the
court by the DOJ, the opinion expressly endorses the View that health care provid-
ers may "band together to negotiate" fees and other aspects of their relationship
with payers. In particular, providers may submit "a request for an increased fee
level" and may join together to "provide meaningful input into the setting of the fee
schedules."

2 4

Alston demonstrates the need for reconsideration of the application of the anti-
trust laws to physician-payer negotiations. Physicians and other health care provid-
ers should not be exposed to the "crushing consequences" of a criminal prosecution
for engaging in conduct that is arguably procompetitive. 2 5 Criminal sanctions should

18974 F.2d 1206 (9th Cir. 1992).
iThe plans paid participating dentists a capitation fee for each patient, and permitted the

dentists to charge an additional co-payment for certain more complex procedures such as root
canals. Id. at 1207. "The plans, not the dentists, determined] both fee amounts." Id.20 1d. at 1214.

21 Id
.2Id. (citation omitted).

2 The appellate court found that there was a factual dispute as to whether the dentists be-
lieved that the plans wanted them to submit a fee proposal. Id. at 1208 n.2, 1213. Accordingly,
the case was remanded to the district court for a possible new trial.2 4

As additional examples of conduct that "would escape the per se rule and might be perfectly
legal under the rule of reason," the Ninth Circuit cited: "dentists commiserating over the low
fee schedules; or impugning the motivations or integrity of the plans; even sabre-rattling about
economic retribution at some indefinite time in the future if their grievances remain
unaddressed." Id. at 1214. The court further noted that someoe such activity.., would even
be constitutionally protected." Id.251d.
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be reserved for conduct that is clearly anticompetitive and that a defendant knows
is wrong.26 Under that test, the actions of the Tucson dentists do not warrant pros-
ecution. Theirs was an open and overt campaign to persuade the plans that co-pay-
ment fees were inadequate. The plans acted to raise fees because the dentists made
their case.27

The AMA calls upon antitrust officials to issue a clear statement that physicians
are free to approach payers collectively in order to provide input on fees and other
payment-related issues, absent a boycott or threat of boycott. The AMA will also
seek legislation along the lines of the Physician-Health Plan Negotiations Act (Ap-
pendix A) to establish a "safe harbor" for physicians who present their views collec-
tively to payers without engaging in price fixing or a boycott. Otherwise, health care
providers will be deterred from engaging in useful and potentially procompetitive ac-
tivities.
II. The antitrust laws should not prohibit physicians from forming joint marketing

networks to negotiate direct contracts with purchasers of medical services
The AMA's second proposal is that physicians should be permitted to form joint

marketing networks for the purpose of negotiating contracts with employers and
other purchasers of medical services. Under current enforcement policy, physicians
who form such a network may not establish a fee schedule for the network unless
they accept pre-paid capitated fees or otherwise share an insurance-type risk. This
policy is inhibiting the formation and operation of procompetitive ventures that can
lower the cost and increase the quality of health care.

a.
The majority of physicians in the UnitedStates today are self-employed and prac-

tice in small, independent medical offices. 2 In recent years, many independent phy-
sicians have been looking for ways to maintain or increase their patient base with-
out altering the basic structure of their practice. One approach has been to form
an independent practice association, or "IPA."

An IPA is an organization of independently practicing physicians who act as a sin-
gle entity for purposes of obtaining contracts with purchasers of medical services.
By acting together the physicians in an IPA can offer a package of services that
none of them could offer individually. In particular, an IPA can offer a full range
of medical specialty services, widespread geographic coverage, and a high level of
physician capacity. In addition, an IPA often provides centralized billing and admin-
istration, quality assurance, utilization review, practice profiling, and other services.
Sometimes the IPA works together with a hospital to offer an even broader package
of services. 9

The IPA structure is particularly attractive to self-insured employers who are
looking for a network of physicians to provide care to their employees.30 By contract-
ing directly with the IPA-rather than through an insurance company or HMO-
the employer can significantly reduce its costs in two respects. First, the employer
reduces its search costs by obtaining access to a network of high quality, discounted-
fee providers-without having to assemble its own panel. Second, the employer re-
duces costs by eliminating the insurer or HMO "middleman."

In order for the IPA to function, however, it must be able to establish prices for
the services of its members. This can be done in a number of ways. One option is
for the physicians to agree to accept a fixed, prepaid amount and to function, in ef-
fect, as an HMO. Alternatively, the physicians may prefer to provide services on a
fee-for-service basis under a schedule of discounted fees. Under either approach, the
expectation of increased patient volume enables the physicians to offer lower fees
than they might otherwise offer.

The physicians' agreement on fees for the IPA may be price fixing in the literal
sense, but it is not the type of price fixing that the antitrust laws are designed to

26See United States v. United States Gypsum Co., 438 U.S. 422, 442 (1978) (criminal sanctions
under Sherman Act should be limited to "conscious and calculated wrongdoing" and should not
be used to "regulate business practices regardless of the intent with which they were under-
taken.").27As the Ninth Circuit noted, the co-payment levels in Tucson had not been increased in ten
years. 974 F.2d at 1207. Through the negotiations, the dentists obtained an increase to the level
permitted by plans in Phoenix.

25 American Medical Association, Center for Health Policy Research, Physician Marketplake
Statistics-1991 109-10.29See e.g., J. Johnsson "Direct Contracting: Employers Look to Hospital-Physician Partner-
shies to Control Costs," Hos itals (Feb. 20, 1992), at 56.

t See, eg., P. Kenkel, "raking the Direct Approach," Modern Healthcare (March 16, 1992),at 45.
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prevent. The establishment of a price is essential to the marketing of the IPA.31 Asong as the IPA is not so large as to possess market power, the physicians will have
every incentive to reduce their fees so that payers will want to contract with them.
If the physicians do not lower their fees, payers will seek contracts from other physi-
cians or physician groups.Only if the physicians participating in the IPA 'oe1edively possess market power

could the IPA-be used as a vehicle for suppressing competition and driving ?4p fees.
Without market power, an IPA that fails to offer attractive fees will simply not stay
in business.

b.

Both the FTC and the DOJ have spoken out strongly against the formation of
what they refer to as "sham IPAs." 32 The agencies place in this category any IPA
that establishes fees but that does not involve substantial economic "integration"
among the physician members. An essential feature of integration, in the view of
antitrust, officials, is direct financial risk-sharing among members of the IPA. Ab-
sent such integration, the FTC and DOJ .consider joint pricing by the physician
members of the IPA to be per se illegal.

For example, in the FTC's Southbank case, 33 the Commission obtained a consent
decree against an IPA formed b several obstetrician-gynecologists in the Jackson-
ville, Florida area. The IPA hadcollectively marketed its services to payers based
on a discounted fee for service payment schedule. It also offered ancillary services
such as quality assurance and utilization review. The Commission's consent decree
required the dissolution of the IPA, on the theory that the physicians' establishment
of a fee Schedule constituted price fixing.

In addition, the consent decree prohibited the individual physicians from engaging
in other joint arrangements unless those arrangements qualified as an "integrated
joint venture." The consent decree defined an 'integrated joint venture" as an ar-
rangement in which:

physicians who would otherwise be competitors pool their capital to finance
the venture, by themselves or together with others, and share substantial
risk of adverse financial results caused by unexpectedly high utilization or
costs of health care services.34

The agencies have also used this definition in other enforcement proceedings and
in informal statements of policy. 35

The Southbank definition of "integrated joint venture" deters the formation of
IPAs and other procompetitive physician joint ventures. Under the Southbank defi-
nition, an IPA will not qualify as an "inte ated joint venture" if it accepts payment
on a fee-for-service basis. Instead, the IPA must agree to accept fixed, capitated
fees-thus becoming, in effect, an HMO that both provides services and insures
against excess utilization. In order to calculate capitated fees, the IPA must have
access to actuarial data used by insurance companies. But physicians do not ordi-
narily have access to this sort of information, and acquiring it can be costly.

The most significant problem with the Southbank approach is that it fails to rec-
ognize that IPAs can offer significant efficiencies even without financial risk-shar-
ing. Efficiencies are gained from joint billing, utilization review, quality assurance,
adherence to practice guidelines, and the like. Further, by including physicians from
throughout a payer's service area, an IPA can offer payers a "new product" that no
individual physician could offer--i.e., a panel of physicians available to provide serv-
ices to all of the payer's insureds or enrollees. 36 Indeed, a former chief of the Anti-
trust Division has recognized the "substantial procompetitive benefits" that may be
achieved through "integration that falls short of financial participation and sharing
of risks:"

For example, integrative efficiencies can be realized through an agreement
among physicians to give up some of their freedom in setting the terms of
billing and treatment in order to reduce transaction costs and to offer dis-
count fee levels. In addition, provider-controlled PPOs may jointly market

31 See Broadcast Music Inc. v. Columbia Broadcasting System, 441 U.S. 1 (1979) ("BMI").
32See, e., "Antitrust Perspectives On Joint Ventures Among Health Care Providers," Address

by Mark -'oroschak, Assistant Director, Bureau of Competition, Federal Trade Commission (Au-
gust 11, 1992).33Southbank IPA, Inc., FTC Docket No. C-3355, 57 Fed. Reg. 2913 (January 24, 1992) (con-
sent order).34 1d. at 2914 (emphasis added).

86See, e.g., Preferred Physicians. Inc., 110 F.T.C. 157 (1988) (consent order).3sCf BMI, supra, 441 U.S. at 21-23.
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their venture to insurers or small employers unable to organize their own
panels. In both cases, PPOs can generate procompetitive benefits despite
the fact that financial risk is not shared.3 7

Contrary to the assertions of antitrust officials, the Southbank approach is not re-
quired by the Supreme Court's decision in Arizona v. Maricopa C6unty Medical So-
ciety.3 8 Maricopa involved the development of a fee schedule by a medical founda-
tion consisting of 70% of the physicians in the Phoenix area. The Court specifically
found that the foundation had "substantial power in the market for medical serv-
ices."8 9 By contrast the agencies' current approach condemns any "unintegrated"
venture in which physicians agree on a fee schedule, regardless of the venture's
size.

40

In considering the lawfulness of physician joint ventures such as IPAs, the FTC
and DOJ should focus on the size of the IPA and the nature of the efficiencies that
it offers, rather than demanding the sharing of an insurance-type risk. Without
market power, an IPA cannot coerce any payer into dealing with it and therefore
cannot harm competition. Further, an IPA that is limited in size has a strong incen-
tive to exercise selectivity--i.e., to choose the highest quality physicians that it can
obtain at the desired fee level. The physicians in the IPA therefore share incentives
to control utilization and costs, even without acting as insurers.

An IPA is a "sham" only if it offers no significant efficiencies. But efficiencies can
be gained from joint activities other than direct financial risk-sharing through the
acceptance of fixed, capitated fees. Indeed, physicians who commit to a joint pro-
gram of cost containment do share risk, even if they are paid on a fee-for-service
basis. For the venture to be successful, the physicians must each provide services
on a cost-effective basis. A failure to do so will reflect poorly not only on the venture,
but also on the individual physicians.

Once again, this issue could be addressed by an unequivocal public statement by
antitrust enforcement agencies that they will not take action against physicians who
are attempting to compete by creating procompetitive joint ventures, regardless of
whether direct financial risk-sharing is involved. However, given the uncertainty en-
gendered by previous enforcement actions, the AMA believes that legislative action
may be necessary.

Specifically, the AMA is proposing in the legislation set forth in Appendix A that
physician networks that meet appropriate qualifications should be free to establish
ee schedules in order to market their services to employers and other third party

payers. To qualify for such treatment, the network should include no more than 20%
of the total number of physicians, or of the physicians from a particular specialty,
in a relevant geographic area. 41 In addition, the network should have at least three
of the following efficiency-enhancing characteristics:

" the network follows a quality assurance program that regularly reviews the
services provided by IPA members;

* network members adhere to a defined set of practice parameters;

S1"Antitrust in the Health Care Field: Distinguishing Resistance from Adaptation," Address
by Charles F. Rule, Assistant Attorney General, Antitrust Division, Department of Justice
(March 11, 1988), at 12-13.

38457 U.S. 332 (1982).
391d. at 354 n.29.
'0 To be sure, the Court in Maricopa did use language similar to the Southbank definition of

"integrated joint venture" at one point in its opinion. Specifically, the Court distinguished a
medical foundation established by "hundreds of competing doctors from "partnerships or other
joint arrangements in which persons who would otherwise be competitors pool their capital and
share the risks of loss as well as the opportunities for profit." 457 U.S. at 356. But this dictum
does not require financial risksharing as a prerequisite to legality. Rather, it merely sets forth
one example of a type of venture that would plainly be lawful.

It is questionable whether Maricopa would be decided the same way today. Maricopa was de-
cided by a sharply divided (4-3) Court, with Justices Blackmun and O'Connor not participating.
Justice Powell wrote a strong dissent arguing that the physicians' agreement on a fee schedule
was comparable to the agreement on prices upheld in BMI. Interestingly, the Ninth Circuit
panel that the Supreme Court reversed included Judge, now Justice, Kennedy. See 643 F.2d
553.
41 In this regard, the draft legislation provides that the percentage of physician participation

in a health plan should be determined by including in the numerator the number of physicians
who participate in the network, and including in the denominator the sum of the total number
of physicians participating in each health plan in the market. This method, which Justice De-
partment officials have referred to in speeches, adjusts for the overcounting of market share
that otherwise results when-as is often the case--physicians participate in multiple plans. See
"Antitrust Enforcement Policy and the Treatment of Horizontal Price Restraints: Lessons for the
Health Care Industry," Address by James F. Rill, Assistant Attorney General, Antitrust Divi-
sion, Dept. of Justice, at 10 n.3 (Feb. 15, 1991).
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" the network employs practice profiling, outcomes research or similar techniques
to evaluate critique and improve the performance of its members.

" the network is responsible for billing and collecting fees for the services of mem-
bers;

" network members contribute a pro rata portion of the network's tot4l equity
capitalization;

" network members share the risk of overutilization of services, through capita-
tion payments or withholding of a percentage of payments.

Physician networks that meet the 20% rule and satisfy at least three of these cri-
teria should be permitted to engage in joint pricing and negotiations without fear
of liability under §1 of the Sherman Act or §5 of e FTC Act. Networks that fall
short of the statutory criteria should generally be analyzed under the rule of reason.
Only those networks that involve physicians with market power who have engaged
in no significant integration of their practices--but who nevertheless agree on
priced--should be treated as unlawful per se.
III. The antitrust laws should not prohibit physicians from forming negotiating

groups of reasonable size to bargain collectively with market dominant payers
The AMA's third proposal is that physicians in community in which there is a

payer or coalition of payers with market power should be permitted to form a nego-
tiating group to bargain collectively with the payer. The AMA proposes that the ne-
gotiating group be limited in size to no more than a fixed percentage-for example,
20%--of the physicians in the community or in any specialty.

a.
The issue of buyer-side market power in health care is a timely and important

one. Already, in many states, the market for health insurance and other forms of
health care financing is dominated by a single large payer such as a Blue Cross and
Blue Shield plan.42 Typically, in addition to a dominant payer, there are many
smaller payers such as self-insured health benefits plans offered by employers.

Current proposals for health care reform if enacted, are likely to result in a sig-
nificant increase in concentration in health care financing markets. For example,
the "single payer" or "Canadian system" approach calls for a single monopsonistic
purchaser that procures medical services on behalf of all citizens. 43 Even so-called'managed competition" approaches foster the creaticii of large purchasing coopera-
tives and the operation of "relatively few managed care organizations in each geo-
graphic area." 4" Although these proposals differ greatly in their particulars, they
share the underlying goal of encouraging payers-as the Alston court put it in a
somewhat different context-to "use the clout of their consumer base to drive down
health care service fees."1

45

As a matter of economics, the exercise of monopsony power by large payers or coa-
litions of payers should cause as much concern as anticompetitive conduct on the
part of providers. "[Ilt is bedrock economic theory that powerful buyers, whether
acting individually, as a monopsonist, or in collusion with other buyers are capable
of causing the same economic harm that the antitrust laws are designed to pre-
vent." 46 In the health care context, the exercise of monopsony power by large payers

42M. Pauly, Competition in Health Insurance Markets, 51 Law & Contemp. Prob. 237, 242-
43 (1988).

43See, e.g., D. Himmelstein & S. Woolhandler, A National Health Program for the United
States: A Physicians Proposal, 320 New Eng. J. Med. 102 (1989).

44A. Enthoven & R. Kronick, Universal Health Insurance Through Incentives Reform, 265
J.A.M.A. 2532 (1991); A. Enthoven & R. Kronick, A Consumer-Choice Health Plan for the 1990s:
Universal Health Insurance in a System Designed to Promote Quality and Economy, 320 New
Eng. J. Med. 29 (1989). See generally J. Gaffney, S. Browning, & E. Hirshfeld, Proposals to Re-
form the U.S. Health Care System: A Critical Review, 1 Health Econ. 181 (1992).

"United States v. Alston, supra, 974 F.2d at 1214- cf "The Role of Antitrust in Improving
and Reforming the Health Care System," Address by kevin J. Arquit, Director, Bureau of Com-
petition, Federal Trade Commission (October 15, 1992), at 4 ("The core concept of the system-
wide reforms being proposed in the current debate on health care costs . . . is some form of
managed care relying in part on the purchasing power of prepaid health plans to negotiate ag-
gressively for lower prices. ).

46R. Blair & J. = son, Cooperative Buying, Monopsony Power, and Antitrust Policy, 86
Northwestern Univ. L. Rev. 331, 331 (1992); see Vogel v. American Society of Appraisers, 744
F.2d 598, 601 (7th Cir. 1984) (Posner, J.) ("fmlonopoly and monopsony are symmetrical distor-
tions of competition from an economic standpoint."); see also H. Hovencamp, Economics and Fed-
eral Antitrust Law, §1.2, at 17 (1985) ("monopsny can impose social costs on society similar
to those caused by monopoly"); M. Pauly, Monopsony Power in Health Insurance: Thinking

Continued
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can be expected to result in deteriorations of quality and access, including "long
waits, a slow rate of technical progress, and contrived shortages of useful care." 4 7

To date, however antitrust officials have taken a benign view of the monopsony
power exercised by large third party payers. Indeed, they have sometimes suggested
that buyer-side purchasing power in health care may be desirable because it drives
prices down. This position represents "nothing less than a frontal assault on the
basic policy of the Sherman Act.'4 The antitrust laws embody the principle that
competition alone must be relied upon to determine what is an appropriate price.

Current antitrust enforcement policy is therefore both discriminatory to physi-
cians and inconsistent on its own terms. More importantly, however, this policy
stands as an obstacle to the development of a rational and just system of health
care.

b.
In markets in which a payer or coalition of payers acquires a dominant market

share, the exercise of some countervailing strength by physicians is not anticompeti-
tive and should not subject the physicians to antitrust prosecution. The AMA is
therefore proposing that physicians faced with dominant payers (e.g., 35% or greater
market share) should be permitted to form negotiating groups of reasonable size
(e.g., 20% of the physicians in the community or in any specialty) to bargain collec-
tively with the dominant payer. A payer should be treated as a dominant payer if
it covers at least 35% of the individuals who are covered by private health insurance
in any relevant geographic market.' 9

The exercise of countervailing power by physicians in negotiations with dominant
payers should not raise significant competitive concerns. A physician group that
lacks market power cannot coerce a monopsonistic payer into raising its es. If the
two sides cannot reach agreement, the payer will simply obtain services from other
physicians. And, because of the payer's market strength, the physicians will face a
strong incentive to offer attractive terms.

Indeed, allowing physicians to engage in collective conduct is both necessary and
appropriate. First, far from undermining competition, such collective conduct should
improve the competitive functioning of the system. By providing a "check" on the
payer's monopsony power, such conduct will help to counteract the "distortions of
competition" that monopsony may otherwise produce.50 In the health care context
such distortions would include deteriorations in the quality of and access to care.51

Physicians acting collectively can combat such distortions by acting as representa-
tives of their patients' interests. In this regard, it is far too simplistic to suppose
that payers act as "consumers' surrogates." '- 2 The interests of payers and patients
diverge in significant respects. Payers aim to control utilization and cost. Patients
care about costs too, but they also have an intense interest in obtaining medical
services of high quality and in maintaining a choice of physicians. Through collec-
tive action, physicians can help minimize the harmful effects of monopsony on pa-
tients' interests.

Second, by permitting physicians to join together in negotiating groups of reason-
able size, significant transactional efficiencies could also be achieved. Large payers
could obtain a panel of physicians by negotiating with a few groups, rather than
with hundreds of individual physicians. Physician groups would compete vigorously
to obtain the large payer's contract. They might also be encouraged to integrate
their practices by forming IPAs or other procompetitive joint ventures.

Straight While Standing on Your Head, 6 J. Health Econ. 73, 73 (1987) ("monopsony may have
seriously adverse consequences for overall eco-omic efficiency, whatever it does to price and ex-
penditure levels").4 7 M. Pauly, Competition in Health Insurance Markets, 51 Law & Contemp. Probs. 237, 260
(1989). The monopsony problem has been addressed in a number of antitrust cases. The leading
case is Mandeville Island Farms v. American Crystal Sugar Co., 334 U.S. 219 (1948). See also
United States v. Griffith, 334 U.S. 100 (1949); National Macaroni Mfg. Assoc. v. FTC, 345 F.2d
421 (7th Cir. 1965); United States v. Rice Growers Assoc, 1986-2 Trade Cas,. (CCH) 67,288
(E.D. Cal. 1986); United States v. V.C. Itoh & Co., 1982-83 Trade Cas. (CCH) 1 65,010 (W.D.
Wash. 1982).4 8 See, e.g., National Society of Professional Engineers v. United-States, 435 U.S. 679, 695
(1978).49The 35% figure was cited by the Justice Department in a 1986 business review letter that
considered the level at which a group purchasing cooperative might be able to exercise monop-
sony power. See Gulf Wine & Spirit shippers' Council. Inc., B.R.L. 86-7 (response letter).

50 Vogel, supra, 744 F.2d at 601.
S1 M. Pauly, supra n. 42, at 260.
52K. Arquit, supra n. 44, at 5.



199

Finally, physicians confronted with large aggregations of purchasing power
should-in the words of the Alston court-be "entitled to take some joint action" in
order to "level the bargaining imbalance."53 It is simply inequitable to encourage
concentratiun on the purchasing side of medical services transactions, while prohib-
iting collective bargaining on the providers' side. As one commentator has stated,"good-faith collective bargaining" ought to be "the monopsonist's duty."5 4

In this regard, physicians today face a situation comparable to those historical cir-
cumstances in which antitrust reforms have been enacted. Consider, for example,
the following passage from the legislative history .f the Capper-Volstead Act,55 a
statute that created a partial antitrust exemption for agricultural cooperatives:

"The farmers are not asking a chance to oppress the public, but insist that
they should be given a fair opportunity to meet business conditions as they
exist-a condition that is very unfair under the present law. Whenever a
farmer seeks to sell his products he meets in the market place the rep-
resentatives of vast aggregations of organized capital that largely determine
the price of his products. Personally he has very little if anything to say
about the price. If he seeks to associate himself with his neighbors for the
purpose of collectively negotiating for a fair price, he is threatened with
prosecution." 

66

Like the farmers in the early part of this century, physicians today compete as indi-
viduals or small groups in a highly atomized seller's market. Their services are paid
for by "vast aggregations of organized capital"-powerful third party payers who are
likely to grow still larger in the context of health care reform. Under current anti-
trust policy, however, physicians who attempt to join toether to bargain collectively
with a powerful payer are "threatened with prosecution.

This state of affairs is bad for physicians, bad for patients and bad for the efficient
delivery of health care in America. Fairness dictates that physicians dealing with
market dominant payers should be permitted to assert some countervailing
strength. The legislation attached as Appendix A would achieve this result.
IV. The antitrust laws should not prohibit physicians affiliated with a managed care

plan from collectively providing their input on medical review criteria, quality
assurance programs, and other financial and administrative decisions of the
plan

As noted above, managed care plans are taking aggressive action to control costs.
Current legislative proposals envision a system of managed competition in which
the power of' these plans would be even greater. While cost control is a desirable
objective, excessive cost cutting can result in a refusal to pay for medically nec-
essary services or in an unreasonable reduction in the quality of care received by
plan enrollees. Either result is, of course, directly contrary to the interests of pa-
tients.

The AMA believes that the most effective way of sensitizing managed care plans
to the impact on patients of their decisions regarding coverage, medical policies, and
reimbursement is to give physicians a voice in those decisions. Physicians are rep-
resentatives of the interests of patients in quality of and access to care. As such,
they provide a unique perspective that can assist managed care plans in formulating
and implementing policies. While all decisions must ultimately be made by the
plans themselves, physicians affiliated with the plans should be encouraged to pro-
vide their collective input on such decisions.

To this end, the AMA is roposing the Managed Care Improvement Act of 1993
(copy attached as Appendix B). The Act would require managed care plans to estab-
lish committees of physicians that would advise management on medical review cri-
teria, quality assurance programs, grievance mechanisms, and certain financial and
administrative matters. It would also authorize physicians affiliated with a plan to
provide their collective input on these and other matters-as long as no boycott was
threatened or engaged in.

If physicians are to be encouraged to serve on committees advising managed care
plans and otherwise to provide their collective views to such plans, they must be
assured of immunity from the antitrust laws where they have acted in good faith.

63974 F.2d at 1214.
"4R. Pfizenmayer, Antitrust Law and Collective Ph sician Negotiations with Third Parties:

The Relative Value Guide Object Lesson, 7 J. Health Politics, Policy & L. 128, 151 (1982).55 15 U.S.C. §17.
66 H.R. Rep. No. 24, 67th Cong., 1st Sess. 2 (1921) (quoted in 1 P. Areeda & D. Turner, Anti.

trust Law 1 228, at 186 n.34 (1978)).57 See p. 27, nn. 43-44, supra.
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Such immunity is necessitated by cases in which well meaning physicians have be-
come embroiled in protracted antitrust litigation for attempting to formulate
thoughtful medical policies.5 8 It is also necessitated by physician reluctance to en-
gage in any sort of collective conduct as a result of a number of well publicized cases
in which physicians have been held liable for such action.6 9 Accordingly, the Act in-
cludes a provision immunizing from the antitrust laws collective input to managed
care plans by physicians affiliated with these plans if the physicians act in good
faith and do not threaten a boycott.

The AMA submits that antitrust immunity for physicians in these circumstances
is sound policy. Collective presentation of physicians' views to payers, including
views on reimbursement matters, does not violate the antitrust laws as long as the
presentations are not accompanied by a threat of boycott.6 0 Statutory immunity
would simply enable physicians to avoid the debilitating costs of plenary antitrust
litigation and would thus encourage them to participate in decision-making by man-
aged care plans. Accordingly, the AMA respectfully requests that federal antitrust
agencies support the immunity provisions of the Managed Care Improvement Act
of 1993.

CONCLUSION

America's health care delivery system stands on the threshold of major change.
The AMA supports reforms that will improve the cost-effectiveness of care and that
will provide access to care for the uninsured. If these reforms are to work, however,
they must be accompanied by modifications in the antitrust laws--or at least in cur-
rent enforcement policies-to permit a meaningful physician role in negotiations
with payers. Such modifications are essential if the antitrust laws are truly to serve
as a patient welfare prescription.

APPENDIX A-PHYSICIAN-HEALTH PLAN NEGOTIATIONS ACT

Section 1. Short Title. This Act may be cited as the "Physician-Health Plan Nego-
tiations Act of 1993."

Section 2. Policy and Intent. It shall be the policy of the United States to encour-
age the formation of cooperative physician networks for the purpose of contracting
for and delivering efficient and high quality medical services. The intent of this Act
is to facilitate negotiations by physician networks with health plans such as indem-
nity health insurance plans, health maintenance organizations, preferred provider
organizations, managed care plans, self-insured employee benefit plans, and other
third party payment programs. It is the further intent of this Act to encourage input
by networks of physicians into the administration, coverage and payment policies
of such health plans. This Act shall not be construed as restricting or prohibiting
any physician arrangements or activities that are otherwise permissible under the
federal antitrust laws or the law of any State.

Section 3. Collective Development and Presentation of Position Statements.
(a) Networks of independently practicing physicians that satisfy the criteria set

forth in subsection (b) shall be permitted collectively to develop and present position
statements to health plans, notwithstanding anything in the antitrust laws or the
law of any State to the contrary. Such position statements may include:

1. Cost data in support of a request to modify a health plan's fee schedule;
2. Suggestions as to specific proposed reimbursement levels; and
3. Proposals regarding payment procedures, utilization review, administrative

requirements, coverage issues and other aspects of the operations of the health
plan.

The physicians may select an agent (such as a consultant, attorney, medical soci-
ety, or other such person or entity) for purposes of developing and presenting such
position statements.

(b) To qualify for the legal protection set forth in subsection (a), physician net-
works that collectively develop or present position statements shall-

"SSee, e.g. Schachar v. American Academy of Ophthalmology 870 F.2d 397 (7th Cir. 1989);
Marresse v. American Academy of Orthopaedic Surgeons, 977 F.2d 585 (7th Cir. 1992) (text in
WESTLAW); Koefoot v. American College of Surgeons, 1987-1 Trade Cases 67,508 (N.D. Il1.
1986).

69 See, e.g., Alston, supra, 974 F.2d 1206; Patrick v. Burget 486 U.S. 94 (1988); Weiss v. York
Hospital, 745 F.2d 986 (3d Cir. 1984).0 Michigan State Medical Society, 101 F.T.C. 191 (1983).
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1. Permit any individual physician in the network to negotiate and enter into
individual arrangements with any health plan (including the plan to which a
position statement is submitted);

2. Permit any individual physician in the network to enter into arrangements
with other physician networks for purposes of negotiating arrangements with
any health plan;

3. Not exchange information among independently practicing physicians in
the network concerning their usual charges, except on an aggregate or compos-
ite basis that does not reveal the charges of any individual physician; and

4. Not boycott or threaten a boycott of health plans that do not accept the
proposals made by the physicians.

Section 4. Negotiations with Dominant Health Plans.
(a) Physicians shall be permitted to form one or more Dominant Health Plan Ne-

otiating Networks for purposes of negotiating and entering into contracts with a
ealth plan that has market dominance. A health plan shall be found to have mar-

ket dominance if the plan covers at least thirty five percent (35%) of the individuals
who are covered by private health insurance in any relevant geographic market.

(b) Dominant Health Plan Negotiating Networks will be subject to the following
restrictions:

1. The network shall include no more than twenty percent (20%) of the physi-
cians and no more than twenty percent (20%) of the specialists in the relevant
geographic market. Notwithstanding the foregoing limitation, the network may
include at least two specialists or groups in each specialty in a relevant geo-
graphic market, provided that the network includes physicians from at least
three specialties.

2. The network shall limit its activities to negotiations with dominant health
plans.

3. Physicians participating in the network shall not exchange information
concerning their usual charges or any other charges unrelated to the dominant
health plan with which the network is negotiating, except on an aggregate or
composite basis that does not reveal the charges of any individual physician;
and

4. Physicians participating in the network shall be free to adopt whatever ar-
rangements they may desire with non-dominant health plans.

Section 5. Qualified Independent Practice Networks.
(a) Physicians may form Qualified Independent Practice Networks ("QIPNs") in

accordance with the requirements set forth herein. Any QIPN which satisfies the
conditions set forth herein, together with all of its members, shall be conclusively
deemed to be a single entity for antitrust purposes. Neither the formation of, nor
the activities of, a qualifying QIPN and its members shall be found to be a contract,
combination or conspiracy in restraint of trade under Section 1 of the Sherman Act
or an unfair method of competition under §5 of the Federal Trade Commission Act.

(b) In order to qualify as a QIPN, a physician network must satisfy the following:
1. The total number of physicians participating in the network shall not ex-

ceed twenty percent (20%) of the physicians in the relevant geographic market;
2. The total number of physicians from a particular specialty participating in

the network shall not exceed twenty percent (20%) of the specialists in the rel-
evant geographic market, except that the network may include at least two spe-
cialists or groups in each specialty;

3. The network shall either include or have entered into arrangements with
physicians from at least three specialties;

4. Any network that is not a party to a service contract with at least one
health plan for a period of at least one hundred eighty consecutive days shall
be terminated;

5. The network shall not enter into any arrangement with any health plan
that limits the ability of the network to contract with any competing health
plans unless the network represents fewer than ten percent (10%) of the physi-
cians and fewer than ten percent (10%) of the members of each specialty in the
relevant geographic market;

6. The network must file an application with the Secretary showing the orga-
nizational structure of the network, the initial members of the network, and
compliance with each of the requirements of this section.

(c) In order to be qualified under this section, a physician network must satisfy
at least three of the following criteria:
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1. The network will adopt practice parameters that will be followed by its
members in providing services;

2. The network will adopt and follow a quality assurance ("QA") program that
regularly reviews all of the services provided by members of the network;

3. Each of the members of the network will contribute a pro rata portion of
the total equity capitalization of the QIPN;

4. The network will be responsible for billing and collecting fees for the serv-
ices of the members of the network;

5. The members of the network, through capitation payments, risk sharing
withholds, or other such mechanisms, will share the risk of overutilization of
services;

6. The network will employ practice profiling, outcomes research or similar
techniques to evaluate, critique and improve the performance of each of the
members of the network.

(d) For purposes of subsections (b) and (c), in determining the percentage of physi-
cians in a relevant geographic market who participate in a physician network, the
numerator shall consist of the number of physicians who participate in the network
and the denominator shall consist of the sum of the total numbers of physicians par-
ticipating in each health plan in the relevant geographic market (so that in a mar-
ket in which all the physicians participate in four health plans, each plan would
represent 25% of the physicians in the market). In determining the percentage of
physicians of a particular specialty in a relevant geographic market who participate
in a physician network, the numerator shall consist of the number of physicians in
that specialty who participate in the network and the denominator shall consist of
the sum of the total numbers of physicians in that specialty participating in each
health plan in the relevant geographic market.

(e) By January 1, 1994, the Secretary shall establish application forms for QIPNs
which will enable applicants to demonstrate compliance with each of the require-
ments set forth herein. Such applications shall be filed with the Secretary at least
thirty days prior to commencing operations and every five years thereafter. The Sec-
retary shalt have thirty days following its receipt of an application to determine
whether the applicant complies with each of the requirements of this section. If the
Secretary determines that an applicant does not meet the qualifications of this sec-
tion, the Secretary shall inform the applicant in writing within thirty days of the
date of the application of the specific reasons why the applicant does not comply
with this section. If the Secretary does not inform the applicant of its rejection of
the application within thirty days, the applicant shall be conclusively deemed to
qualify as a QIPN under this section.

Section 6. Other Physician Networks. The Secretary shall, by January 1, 1994,
promulgate regulations establishing a process where physician networks other
than QIPNs may apply to the Secretary for a finding that t e network's formation
and operations shall be conclusively deemed lawful under the antitrust laws. The
regulations shall specify criteria that the Secretary shall consider prior to taking ac-
tion on such applications. Such regulations shall be promulgated in accordance with
the federal Negotiated Rulemaking Act of 1990, 5 U.S.C. §581 et seq. The Secretary
shall include representatives of national physician organizations in the negotiated
rulemaking proceedings.

Section 7. Definitions. Specific terms in this Act shall be defined as follows:
(a) Health Plan. "Health plan" shall mean any indemnity health insurance plan,

health maintenance organization, preferred provider organization, managed care
plan, self-insured employee benefit plan, or other third party payment program that
provides reimbursement on behalf of persons covered by the plan for the expense
of obtaining health care services or that directly provides health care services in re-
turn for premiums paid on behalf of covered individuals.

(b) Specialty. "Specialty" shall mean one of the following areas of medical practice:
Allergy and Immunology, Anesthesiology, Colon and Rectal Surgery, Dermatology,
Emergency Medicine, Famiy practice, Internal Medicine, Neurological Surgery,
Neurology Nuclear Medicine, Obstetrics-Gynecology, Ophthalmology, Orthopaedic
Surgery, Otolaryngology, Pathology, Pediatrics, Physical Medicine and Rehabilita-
tion, Plastic Surgery, Preventive Medicine, Psychiatry, Radiology, Surgery, Thoracic
Surgery, and Urology.

(c) Specialist. "Specialist" shall mean any ph sician licensed by a State to practice
medicine who is Board-certified or Board-eligible in one or more specialties.

(d) Secretary. "Secretary" shall mean the Secretary of the United States Depart-
ment of Health and Human Services.

Section 8. Reglationu. The Secretary may promulgate regulations to implement
the requirements of this Act. All such regulations shall be promulgated in accord-
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ance with the federal Negotiated Rulemaking Act of 1990, 5 U.S.C. §581 et. seq. The
Secretary shall include representatives of national physician organizations in the
negotiated rulemaking proceedings.

Section 9. Preemption. The provisions of this Act shall supersede any and all fed-
eral and state laws, including antitrust and trade regulation laws, that might re-
strict, impose liability for, or otherwise limit physicians, physician networks, Domi-
nant Health plan Negotiating Networks, or QIPNs from operating in accordance
with this Act and any regulations promulgated hereunder.

APPENDIX B.-MANAGED CARE IMPROVEMENT ACT OF 1993

Section 1. Short Title.
This Act may be cited as the "Managed Care Improvement Act of 1993."
Section 2. Policy.
It shall be the policy of the United States to:
(A) require Managed Care Plans to establish committees through which physi-

cians who contract with such Plans may provide advice and recommendations with
respect to the Plans' medical review criteria, quality assurance programs, grievance
mechanisms, and certain financial and administrative matters;

(B) protect from retaliation physicians who in good faith provide such advice and
recommendations to Plans; and

(C) immunize from antitrust liability physicians who participate in good faith in
various collective activities related to the purposes of this Act.

Section 3. Definitions.
(A) Affiliated With. The term "affiliated with" means under agreement, either by

written contract or otherwise, to provide services to participants in a Managed Care
Plan.

(B) Managed Care. Tie term "managed care" means the systems or techniques
generally used by public or private third-party payers or their agents to affect access
to and control payment for health care services.

(C) Managed Care Plan. The term "Managed Care Plan" or "Plan" means any
public or private organization that utilizes managed care systems or techniques.

his term includes, but is not limited to, health maintenance organizations and pre-
ferred provider organizations. It does not include hospitals.
(D) Participant. The term "participant" means any individual for whom a Plan is

res ponsible for providing health care or health care coverage.
Section 4. Committees.

(A) Establishment of Committees.
Every Managed Care Plan affecting interstate commerce shall establish, in addi-

tion to any other committee that the Plan may establish, (1) a Medical Review Com-
mittee, (2) a Quality Assurance Committee, (3) a Grievance Committee, and (4) a
Financial and Administrative Matters Committee

(B) Purpose and Function of Committees.
Each Committee established under subsection (A) of this Section shall be con-

sulted by, and shall advise, the Managed Care Plan on the issues for whicli it has
responsibility under subsection (C) of this Section. The Plan shall take into account
any advice or recommendations provided by such Committee. If the Plan rejects or
substantially modifies any advice or recommendation provided by a Committee, a
representative of the Plan shall meet with the Chair of the Committee or other rep-
resentative designated by the Committee and shall provide a specific explanation as
to why the Plan rejected the advice or recommendation of the Committee.

(C) Responsibilities of Committees.
(i) The Medical Review Committee shall be responsible for periodically re-

viewing and making recommendations to the Plan regarding the services that
the Plan provides or covers, any restrictions that the Plan imposes on the avail-
ability or utilization of such services, the eligibility of a Plan participant for a
specific service if a question arises about such eligibility, and any restrictions
that the Plan places on the practice of medicine in connection with the perform-
ance of services provided to Plan participants.

(ii) The Quality Assurance Committee shall be responsible for reviewing and
making recommendations to the Plan with respect to the quality of care pro-
vided to Plan participants and with respect to utilization of medical services by
such participants.

(iii) The Grievance Committee shall be responsible for advising and making
recommendations to the Plan (a) on procedures for effectively and fairly consid-
ering any complaint made by or on behalf of any Plan participant about the
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uality of care provided by any physician and (b) on the appropriate action to
e taken by the Plan with respect to any physician about whom a complaint

has been made.
(iv) The Financial and Administrative Matters Committee shall be responsible

for advising and making recommendations to the Plan on reimbursement issues
(including fee schedules), the structure of any financial incentive program oper-
ated by the Plan, and on any other financial or administrative matter of general
concern to the physicians affiliated with the Plan-including, but not limited to,
payment procedures, the documentation that physicians must provide to the
Plan to qualify for payment, mechanisms for referring patients within the Plan,
and methods for verifying coverage of patients by thePlan.

(D) Composition of Committees.
Each Committee established in accordance with this Section shall be comprised

of no less than three (3) and no more than five (5) physicians affiliated with the
Plan. These physicians shall be selected by the Plan making reasonable efforts to
assure that such physicians represent a variety of medical specialties and, where
appropriate, of different physicians and medical practices affiliated with the Plan.
Each Committee shall designate its own Chair.

Section 5. Collective Development of Positions.
Physicians affiliated with a Plan may collectively develop position statements on

issues relating to their relationships with the Plan and relationships between the
Plan and participants. They may present these statements to the Managed Care
Plan either through a Committee established by this Chapter or directly. They may
utilize consultants, attorneys, medical societies, or other persons or entities for the
purposes of developing and presenting position statements.

Section O.Restrictions on Physicians Advising Plans.
Notwithstanding the foregoing, no independently practicing physicians who serve

on any Committee or who otherwise provide advice, recommendations, or position
statements to a Plan shall:

(A) Discuss with any other physicians affiliated with the Plan their usual
charges or any other pricing to patients outside the Plan;

(B) Collectivcly boycott or threaten to boycott the Plan if the Plan does not
accept a recommendation made by those physicians.

Section 7. Protection Against Retaliation.
No physician who serves in good faith on a Committee as described in Section 4

of this Chapter or who participates in good faith in the collective development of
a position statement as described in Section 5 of this Chapter, may be terminated
by the Plan because of such service or participation.

Section 8. Antitrust Immunity
No physician who serves in good faith on a Committee as described in Section 4

of this Chapter or v 1
> participates in good faith in the collective development of

a position statement as described in Section 5 of this Chapter, may be subject to
civil or criminal liability under any federal or state antitrust law, except to the ex-
tent that the physician engages in any activity prohibited by Section 6 of this Chap-
ter.

Section 9. Preemption
All State and local laws, regulations, ordinances, or other rules that are inconsist-

ent with the provisions of this Chapter are hereby preempted.
Section 10. Regulations
The Department of Health and Human Services shall have authority to promul-

gate regulations to implement the provisions of this Chapter in accordance with the
provisions of the Negotiated Rulemaking Act, 5 U.S. C. §§581 et seq.
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American Medical Association
$15 North State Street
Chics8o, Illinois 60610-.377

Nowe & Nutton, Ltd.
20 North Wacker Drive
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Counsel for Chicagu medical Society

Dmald S. Clark
Secretary
Federal Trade Cmmission
6th & Pennsylvania Avenue
Washington. D.C. 20530

Dear Hr. Clark:

pursuant to 16 C.F.R. 1.1. the American Medical Asacciat'lu (AMA) and the
Chicago Medical Society (CHS) hereby request an advisory opinion that would
permit the AMA, its constituent medical societies, and its component medical
societies to engage in professioyal peer review of physician fees pursuant Lu
procedures developed by the AMA.

Under the AMA's contemplated program, state o county societies would pEn'form
must of the professional peer review of fees. State societies would also
act as appellate bodies for opinions or decisions of the county medical
societies, and under some circumstances would act as the initial forum for

Prseuv to the AMA's Cuuftistio,,. vonstiturnt medical societies are "medical
association of stares. coeemo'eulths. terrtimles or inSUMr possessions w4tich are.
or which may hereafter be. felera ed t, fin the Antericaa MediclW Aso'idoti, n. "
Coenportict societies "are those coano ' (w" ditrt medical go deir. 'ontained ,itht
the trriti toN ipjlmnl chlat ts t'd I%- the ,.xp.i,.iI' MI,"r.is.13,6t'i0 s. ."

The AMA believes tiro many f tlhesr itic'tlcl soriefiis will adolt the propposed fee

peer review x'ocedures o if hty in e" footnl tie Je cott iegthl uith the , atir"ust laws It
the Federal Trade Coemissiwns. S"ee the letters of suppaoljom stare stid cvuny
societies submitted with ihis request. Indeed. CMS, whilh is the iarltest county
medical s4'iet. in the rwaicon. ies chosen to Join! the AMA in this # equest because it
desires it# ctonduct the P ersew of omnphloldnt about physician fees in the noillell "
requested for the I i,'on1VCtctirl s coons tlhat u e disuss. d infr'.
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peer review of fees. The AMA would participate as the appellate body for
opinions and decisions of the state societits, and under rare circumstances
would initiate its own peer review proceedings.

The Federal Trade Commission (FTC) has issued advisoryy opinions about the
operation of professional peer review of fees.' The FTC has recognized that,
properly managed, professional fee peer review can yield important
procompetitive benefits. In particular, fee peer review can increase the
flow of information about physician fees to patients, enabling then to compare
fees when selecting a physician.

However, the FTC has also expressed concern that improrrly managed fee peer
review could result in price-fixing agreements and the advisory opinions and
guidelines issued by the FTC hove been so restrictive that few medical
societies engage in fee review today. We believe they are unnecessarily
restrictive and are thereby depriving patients of an important public
service.

6  
In particular. we object to the FTC guidelines which advise that:

1. Opinions of the peer reviewers must be advisory only and not
coercive-that physicians must not be required either to participate iti
the review process or to comply with the opinion of the reviewers; and

2. That physicians must not be subject to discipline for charging any
particular fee or for refusing to adhere to the opinion of reviewers.

A complete summary of the AMA's proposed procedures for professional fee peer
review is included in subsequent portions of this letter. In brief, the
procedures would generally adhere to the FTC guidelines, but we make the two
important changes described above. The process would involve mediation of

See. e..q.. Medlcql 5(wjryrjf Pftriac Cousry (Jan,,r. 3. 1986); Ameri'on ead dti.
Association (March I. 1 Y84). anpd h,. a bCntal Auscaation, 99 F.T.C. 048 (198.1)

Ibid.. and se. "Peer Review and the Antitrust Laws." Renwrks of Mark 1. Horoscho4.
Assistant Directr for Health Care. Ba. cau of Competition. Federal Trade
Cotinissin,, befot e the AMA National Leadership Coitference, February 25.1990.
and for the perspective of the Atitrust Dtirasto of fle U.S. Department of Justicesee "Bu.iness Se/f Regtt/aiioti. Aue Enfo' eniriu Polio's"o Cow 'jlst Talc'ra,,c . "

Remarks of Chat/le. F. Rul. As.s.;., ti Atrt ir Genrial. Antitrust DilDNIs11. U S
Depai inten of .lfistie. Before te C/1(,, ,, Dat Ass. ,(iaou. January 27. 1989

5 See fin 3. Jsuirq

b Hoi vs(bak. fi 4. jsga.
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complaints about fees, but physician participation would be mandatory under
the ANA procedures and physicians can be disciplined for fee gouging. While
the emphasis of the ANA's proposed program is on mediation, the AMA -and the
CHS believe that medical societies should be able to discipline members who
engage in egregious conduct.

The AMA and CHS believe that these differences would enhance the
procompetitive benefits of professional fee peer review by medical societies.
Almost all fee peer review carried on by component societies is in response to
patient complaints. Mandatory participation would Increase the flow of
information to patients about fees, and it would increase patient confidence
in the market for physician services. The ability to discipiine fee gougers
would also increase patient confidence in the market.

When a medical society cannot require a member to participate in fee peer
review in response to a complaint, the patient is always unhappy, sometimes
harmed and the profession is denied the ability-to enforce its code of ethics
in a critical respect.

The AMA has had intermittent discussions- with prior Chairmen of the FTC for
the relief sought here for over seven years. We have sensed greater
flexibility and a broader perspective from this Comission on certain matters
and we submitted a draft of this request for an advisory opinion to the staff
of the Bureau of Competition for an informal reaction. Staff 1is responded by
requesting a substantial amount of information in addition to the material set
forth in this request. Some of the questions asked by staff are
clarifications that have been addressed by modifying this letter. Other
information requested can only be obtained by calling upon the experiences of
the constituent and component societies. The AMA and the CIS are in the
process of gathering that information and will submit it shortly, but we do
not believe it is necessary given the nature of the modifications we are
seeking. For the reasons stated here and in the cover letter to Chairman
Steiger, it is past time to grant the relief we seek.

The Procedures Proposed By The AMA

For Professional Peer Review Of Physician Fees

a. Intent orf tghf . drpczjr..

This request for an advisory opinion is being submitted as part of a broad,
procompetitive effort to enhance professional self regulation by physicians.
The goal is to respond to widespread disenchantment with the health care

/ Fcc gc'i,Inc Iha. lee', Ioi. becen cos.1eled e,,l I.rtl o hi the prcofessionr See Opit:; "
6 05. "Fees for Mediaol Seri-wes ". ti the Code of Medical Ethics and Ciu renr
Opintitns ofthc Cu.cil m Ethi t alnd J.dicial Afat' s of the Anerican Medical
Association (19921.
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system by addressing the complaints of patients, payers, and others about
individual physicians in light of the ethical code of the profession. It is
essential that physicians address this lack of confidence if the market for
physician services is to function effectively. The object of enhanced self
regulation is to restore confidence by providing a means to resolve patient
and payer complaints about individual physicians and by promoting adherence tc
high standards of conduct by physicians.

This effort to enhance professional self regulation is procompetitive because
it should result in greater protection of patient interests and provide a
greater flow of information about physicians to patients, payers, and others.
Patients will have greater confidence that their interests will be observed
and that they will not be exploited when being cared for by a physician. In
addition, there will be more information available for patients to compare the
characteristics of physicians when choosing a provider. Further, individual
physicians will obtain more information about the patient perspective and are
likely to respond by changing their practice procedures to improve the
experience of the patient.

The AMA hopes to achieve enhanced self regulation by reviving a professional
peer review structure that was once active, but which has become increasingly
inactive in certain matters in recent years. The AMA and its constituent and
component societies have in place the organizational structure necessary to
handle complaints about fees and other matters from patients, payers, and
others. In fact. most of these medical societies have bylaws that provide fc7
standing committees designed to mediate and resolve patient grievances and tc
discipline members that engage in unethical conduct. Some of these societies
hear patient complaints about fees. However, these committees have become
inactive or underused in many, if not most, geographic areas. There are some
county and state societies with active grievance committees, but most do uc
review complaints about fees. The disciplinary function has virtually stopped
in most areas.

The AMA'has proposed the fee peer review procedures at issue in this reques'
for two reasons. First, The AMA atid the constituent and component medical
societies view fee peer review as an important activity. Second, because of
its importance, an FTC approved set of procedures that enhances the abilit' K
these committees to mediate complaints about fees and to discipline fee
gougers would provide an excellent means to promote the use of the peer revie-
system. As is discussed in the next section of this letter, one of th.
reasons why the peer review structtre has become i,,crtasit,ly iiactiv' i fi .
of litigation, especially antitrust litigation. An advisory opinio,, front
FTC which found that the proposed guidelines for fee peer review are
compatible with the antitrust laws .ould provide assurances to medical
societies that peer review can take place without excessive liability risks.

Medical societies co::sider professiunal fee peer review to be important
because most medical societies regularly ref-eive complaints from patieins a
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other persons alleging that a physician charged an unreasonably high fee. The
complaints are made with the expectation that the medical society will be able
to provide relief. In addition, on some occasions legislators and others have
criticized medical societies for not doing more about physicians who
overcharge. On a broader level, much concern has been expressed about rising
health care costs and society's ability to pay for-tham. Medical societies
wati the ability to respond to these complaints and issues.

Another reason why fee peer review is considered to be important is that other
issues often underlie and give rise to complaints about fees. Often these
problems do not involve egregious or tnethical conduct, but they are important
for physicians to learn about and address. They include poor communications
about the nature of the services provided by the physician, insensitive
treatment by the physician or the physician's office staff, and patient
dissatisfaction with the outcome of services. Physician -fees often become the
lightning rod for dissatisfaction with physician services. Mediation of fee
disputes isan excellent way for these complaints to surface and be resolved.
Medical societies believe that it is important for physicians to respond to
these complaints in order to restore patient confidence in the market for
physician services. It may be even more important to resolve these issues
than to mediate fee disputes.

Another type of issue that often underlies complaints about fees is lack of
agreement between physicians and patients about how services will be billed.
For example, one type of complaint is colloquially known as "umbundling."
That involves charging separate fees for services that a patient or payer
believes should be combined into one service with one fee. Usually it is
alleged that the fees charged for the unbundled services add up to a charge
that is greater than the appropriate fee for the bundled services. The issie
of service definition has become important in disputes about physician fees.
Again, mediation is an ideal way to address this issue.

There are situations where egregious misconduct underlies a complaint about
fees. For example, fee gouging is often accompanied by other unethical
activity, such as fraud, taking advantage of a poorly informed patient, undue
influence over a vulnerable patient, or the intentional provision of
unnecessary services. There is a broad perception that physicians who engage
in egregious misconduct are not punished, and are instead allowed to repeat
their misdeeds. Medical societies believe that it is important that
physicians who engage in egregious misconduct be held accountable if patient
confidence in the medical profession is to be restored.

Finally, the AMA believes that enhancing professional fee peer review and
physician self regulation in general '11 serve an important societal need.
Patients want to have their complaints addressed, and the medical professio:
believes that it has the tradition and structure necessary to do the job
effectively. Histcrically, the professici itself, As opposed to other
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institutions or regulators, has done the best job at taking the actions
necessary to build public confidence in the market for physician services.

8

b. The Existins Comittte. Structure

aLJ1nt -Grievance Cgumi;. ttsansqd PhvEician Dliseplinary

As of 1987, almost all of the county medical societies had patientt grievance
comittees" (QGCs) and physician disciplinary comittees (?DPs).' The
purpose of a PGC is to take complaints from patients about physicians and to
resolve them, primarily through mediation. If a complaint involves a serious
charge of misconduct, the PGC may refer it to a PC or to a state or federal
regulatory agency. PDCs hear serious charges of ethical violations by a
physician that might result in an action that affects the physician's
membership.

Throughout its history, the profession has responded to the need to solve health cat e
problems and to regulate itself in the public interest. During the nud and late 19th
century, the profession organized medical societies and developed a code of ethic- to
distinguish physicians iom the many competing health care practitioners that dad not
adhere to safe and scientific methods. Suhsequentl" lie profession initiated and
helped operate the system of state licenisure of allopathic physicians. At tle tarn of
the century. the profession refo-med the medical education industry and succeeded in
eliminating the practice of granting diploma for afee and in closing substanidat d
medical school. A sy.uena of accrediting medical schools was developed that

continues today. and which is operated by organized medicine. During the early part
of the ni-entiethl century, systems for accrediting graduate medical education
progo ants arid hospitals were developed by the profession. and the board certification"
of the American Board of Medical Specialties was organized. The net result ha.% been
the t atig (if hundreds of thousands if physicians of high levels of conapeteacy and
ustegrir. and their efforts to deliver high quali y medicine has been ate e.mtaorda a,
Success story. The impetassand basic organi:ational structure for the system has
cone from the profession itself. #n particular, the American Medical Associaton. Sce
Sesaerally. Morris Fishbeia. M.D.. A HifforX gf the American lipfialA i
iJ.2194. W.D. Saunders Company. Philadelphia. Pa. (1947): Frank D. Campton.
LTC AMA and U.S. Health Policy Siice 194. American Medical Associatinm.
Chicago. Illinois (1984); and Paul Star. Te Social Tratmafroatima af~. ira.
U i.. Basic Books. New Ye k / 09,12).

Ane,.c Medical'A s ant-nc_/J. L2sc mt'_v Loa 11j7). 1 !.uuu i ( ,American Media Associatio. Chiag~o. Illhtinis O Y87)
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State medical societies also operate PCCs and PDCs. However, county medical
societies are intended to handle initial complaints, with state medical
societies acting as an appellate body for parties dissatisfied with the
opinions or decisions of the county societies. State ?GCs and PDCs will
handle initial complaints for counties in rural areas that do not have
sufficient members or staff to operate comittees..'In addition, state PCCs
and PDCs usually have discretion to handle initial complaints from any area in
appropriate situations.

The AMA does not have a PGC or a PIDC. However, the Council on Ethical and
Judicial Affairs of the AMA (CLJA) acts as an appellatee body for parties
dissatisfied with opinions or decisions of state PGCs and PDCs. CEJA also is
authorized to conduct its own investigation and hearings into charges of
unethical conduct in appropriate situations.

The most active PGCs are operated by county societies that cover large
metropolitan areas. These counties have a substantial membership, sometimes
larger than rural states, end have the resources to operate active PCCs. The
AMA believes that maty counties do not have active PGCs, and states arc not
very active in this area either.

Counties and states have not been active in operating PDCs. The AMA dues nct
have precise information about the operations of PDCs, but it appears that F'-
activity has almost halted except in a few large states or counties.

There are several likely reasons for the low level of activity in PDCs. One
is fear of litigation. As of 1987, ten state-societies and 13 county
societies reported that they had been investigated by the FTC, the United
States Department of Justice (DQJ), or another government agency during thc
previous five years. Ten state societies and 20 county suieties were sued by
a member or a nonmember physician during the same period. Many of the
investigations and lawsuits concerned antitrust issues associated with
membership. Defense of a lawsuit is a major expense to a state or county
society. Many have decided to minimize their exposure to lawsuits by reducing
PGC activity and PDC activity.

In addition to fear of litigation, othez factors that may cause a low level c!
activity are a shortage of resources, and a natural disinclination to engage
in disciplinary functions that might adversely affect a peer. These factors.
combined with fear of becoming embi-riLed in empe:si51. litLgativs. ki, I,eeis
powerful disincentives.

Currently, the AMA is encouraging county and state medical societies to
activate their PGCs and rDCs. As part of this effort, the AMA is preparing tc

l Di, ecu,, of A :nc F:tr:. F 10.,"
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handle more appeals from state FDCs and PGCs, and it is also providing
guidance to state and county societies about how to operate the comittees.

2. CJicaao Medical Society'A a isting CnmmltteSA

\Pursuant to its bylaws, the CMS has standing Ethical Relations and Physicians
Review Comittees and Subcommittees on Fee Mediation and on Medical Practice.
Under the CMS bylaws, failure to cooperate with these committees and
subcomnittees is grounds for discipline. However, as a matter of custom and
practice, CMS has excepted fee peer review from mandatory participation.
Members have not been required to cooperate with fee peer review and have nc"
been disciplined if they refuse to participate.

The CMS Ethical Relations Committee is comparable to a PDC and is responsible
for disciplinary actioiis against members, which could include censure,
probation, suspension or expulsion.

The CMS Physicians Review Committee is comparable to a FGC. Its Suhcommnittee
on Medical Practice is responsible for complaints concerning the quality and
utilization of medical care and has as its goal to open up communications,
through mediation, to reach a mutually satisfactory resolution. The
Subcomnittee's opinion is advisory and nonbinding. An opinion adverse Lo t'.
physician -,y be appealed to the Physicians Review Committee and, in turn, t-

the Illinois State Medical Society.

The Subcommittee on Fee Mediation is responsible for complaints concerning
physician fees and has as its goal to open up comunications, through
mediation, to encourage a mutually satisfactory resolution. The
S,:hcommittee's opinion is advisory and nonbinding. If it is the opinion of
the Subcommittee that the fee is above the range of usual and customary fees
charged in the geographical area for similar medical services, the physicia
may appeal to the Physicians Review Comnittee. Decisions rendered by the
Physicians Review Committee in a fee mediation case cannot be appealed.

The efforts of CIS' Subcommittee on Fee Mediation have been frustrated by the
Subcommittee's inability to discipline physicians engaged in egregious
conduct, such as repeated instances of fee gouging.

c. G.4jdeL for thgOegXLion ef fGC's k PQC*

As stated earlier, the AIA has developed guidelines for the operation of FO:-
anid PGCs. These guidelines include procedures for ensuring basic fairiiess "
the parties involved, such as minimizing conflicts of interest among revieu.-
physicians and other "due process" style safeguards. In addition, the
guidelines have other feattes designed to provide for the appropriate
disposition of various tvp-.s of complaints. Many of the guidelines are d-a-"
front the historical practiv.:s of th, PGCs And PDCs, and some of the guide.-.-
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are new. As a whole, the guidelines are a blend of existing practices and new
recommendations.

These guidelines apply to all types of complaints handled by PDCs and PCCS.
including the handling of complaints about fees. The guidelines also include
a section about the handling of fee complaints in particular. The general
guidelines are summarized below, and a sumary of.the guidelines for fee
complaints follows immediately after.

1. General Guideline

The AMA recommends that PGCs and PDCs screen complaints immediately after
receipt to determine whether they should be handled by the committee, or
referred to another committee or entity, or both. For example, state PGCs
should generally refer complaints to the county FCC where the physician
involved resides. PDCs should refer complaints that do not involve serious
charges of misconduct to PGCs, and PGCs should refer complaints to a PDC when
there is reason to believe that serious misconduct is involved.

If there is reason to believe that a threat to the health of the physician's
patients exists, then the state's licensing board and the physician's hospi~L
should be notified imnmediately. When there is reason to believe that a
violation of law has occurred, then the appropriate gvo-rnment law enforcenle'.:
agencies should be notified. A PGC or PDC might hold parallel proceedings
when a state licensing boatd or licensing agency is nc..fied, or it might wa.:
for the outcome of any government actions, depen41in on the circumstances.

After screening of a complaint by a PGC, it should be investigated by one cr
more members of the PGC. An investigation should include interviews of Lhe
complaining party and the physician complained of , interviews of other
physicians in the physician's field of practice, review of relevant documents,
aid other materials. Lpon completion of the review, the reviewer should ina,:
a report to the full FCC, which should then make one of the following
findings: (a) the physician, did not act improperly, (b) the matter should b.,
referred to the PIDC and/or another entity for further proceedings. (c) the
physician acted inappropriately but not enough to warrant disciplinary
proceedings or proceedings by an outside agency, or (d) efforts should be mace
to resolve the matter through mediation. It situations where a physician has
acted inappropriately, but not enough to warrant further proceedings, the PGC
may require the physician to receive sone education and agree to desist fro.
the inappropriate conduct.

During mediation, the FCC should encc'-eage the physician and the conpItainp-'
to fully discuss their relative positions. hith a view towards arriving at

ii Ar tHI 11 1si, r nw-111. 1111 tic 1011 c r'pr~i au it U ifi ficVSn grIons loifa r'ii'O111a i 1,
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settlement. Mediation should include-education of both the complainant and
the physician regarding the appropriate expectations and conduct of each.
While settlements are voluntary, the medical society may also require the
physician to pursue certain educational activities as a condition of the
settlement. The educational activities are designed to prevent repetition of
the conduct which led to the complaint.

POC decisions may be appealed. Some societies allow internal appeals from the
POC decision, others do not. Once proceedings are final at the society which
heard the complaint, the decision may be appealed to the next level of
society. Counties appeal to states, and the state ?CC decisions or appellate
decisions can be appealed to the AM. During appeals, complaints are not
reinvestigated. The ?GCs findings of fact are accepted if reasonable in view
of the record.

PDCs should be independent of PdCs - there should not be overlapping
membership between the two committees in a society. The procedures followed
by PDCs are also more formal. They are designed to qualify for the safe
harbors provided by the Health Care Quality Improvement Act of 1986, 42 U.S.C.
11111 &L pjL2., which imunizes the participants in good faith peer review frcm
civil liability if procedures designed to ensure fairness to the physician
under review are followed. The procedures are also tailored in any liven
state to meet additional requirements imposed by state law for the conduct of
peer review. Specific steps are spelled out for providing notice of the
grounds for potential disciplinary action, notice of the disciplinary
proceedings, the conduct of the hearings, providing notice of the decisions,
and appeals.

A physician foutd by a )C to have engaged in unethical conduct may be su!.;e:.
to a range of sanctions L. They include:

(a) Requiring the physician to undertake a specific program,, cf
remedial education.

(b) Requiring the physician to participate in a program of public
service.

(C) Reprimand, censure, suspension of membership or expulsion fror
membership.

o nOitcritli of the pho s.:ipti'S l'tcLice fL" 0 sedf "
time to ensure that corrective action hter been taken.

(e) A fine to be paid to the medical society, or. if approFrat-..
restitution to the patient.

/, Al r.oepcn re.;lr..ii. w do nI Iapl/ 1 i'ce CellICIP19
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(f) Report to the State medical board with a recommendation that
action or investigation be initiated.

(g) A combination of the sanctions listed in (a)-(e).

Factors in determining a sanction include not only the severity of the
misconduct, but whether it was a first offense or part of a pattern of
misconduct. More serious sanctions can also follow if, for example, a
physician fails to participate in a program of remedial education or public
service.

As is the case wJth PDCs, appeals may or may not be available within the
society. Once the decision is final, it may be appealed to the next level,
normally a state society, and then to the AIA.

Adverse actions taken by a ?DC may be subject to federal and state reporting
requirements. Under the federal Health Care Quality Improvement Act, any
"professional review action" which adversely affects the membership of a
physician must be reported to the state licensing board, which in turn reports
to the National practitioner Data Bank. Under the Act, "professional review
actions" are thuse based on the competence or professional conduct of a
physician, where the professional 19nduct affects or would adversely affect
the health or welfare of a patient . An action adversely affects membership
by reducing restricting, suspending, revoking, denying, or faiing to renew
membership.

Many states require by law that determinations of unprofessional conduct
related directly to patient care be reported to the licensing board. In
addition, a PDC may make other disclosures. If there is a finding that
substandard care has been provided, the peer review committee of the
physician's hospital should be notified. Normally, reports of advers, actions
by PDCs should be disclosed to the society's membership and the public through
vehicles such as state medical society journals. However, in ame cases it
may make sense to impose a sanction privately, as where the offense is not

i

13 it is incirtni wihetherfe'.goisgit.g toild fall within, the definition (if a prafssireiial

i 'ile" action. Econoin itjurtcs suc/h as being overclharged do not seeuu likely to
affect the "health" of porctirs. Int thet iiht he considered to affect the "wrelfore" ef

L 4 A physician is/uo is heine cnsidct rd for cisc't/inarY acioti nian sc'k t €iroid the

11'o'ediure by iesign.ig (hilder t/i Health Care Qu a .y Inprov'enwtt Act.
resipatioiis l'hic/u rake pace dttrin the ,pepd . of a hosptpital peer revir"
pi oct dii c mut b t eI)i ted. Hu'.t C /i cr ht/hcr risignations dui ing ilC
p/;¢~cu'y v'f a ,,,icnh u/ ct 'cc' c,'€. ic t" pr'icx mu.. tr hi rct'oirted
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egregious and the physician is a first time offender, or where there is a
referral to an impaired physician program.

Ordinarily, PGCs and PDCs will have jurisdiction over medical society members
only. Participation and cooperation with PGC and IDC activities is mandatory,
and failure to cooperate is grounds for discipline. However, the AMA
recommends that county and state societies encourage osmembers to participate
in FCC or PDC proceedings when complaints are received about them. In
practice, some societies will accept a complaint about a nonmember only if the
physician agrees to abide by the PGC or PDC procedures and decision. In the
absence of an agreement, these societies will refer the complaint to the stae
licensing board or to another appropriate institution. Other societies will
process a complaint against a nonmember without the nonmember's consent. The
AMA believes that serious complaints about non-members who refuse to
participate in a professional society's fee review process should be referred
to th- state licensing board.

Complaints may be filed by any person. Most coionly complaints are filed by
patients, but they may also be filed by family or friends of patients,
colleagues of the physician, or by third party payers.

d. How 'e..Colnts l.,td 1e ila d ly PGCs r=

Complaints about fees would be handled according to a specific set of
procedures nehly developed by the AMA. All fee complaints would first be
referred to a county PGC covering the area where the physician resides, or t!
applicable state PGC if there is no county PGC. All complaints would be
screened by the PCC to determine whether they should be referred to a state
licensing board or a government enforcement agency. No complaints would be
referred to a PDC without first being investigated by a PGC.

After investigation, a PCC would determine whether a fee complaint was a
"level I" complaint or a "level II" complaint. A level I complaint would a
complaint that did not involve egregious conduct by the physician involved.
and a level II complaint would be one which involves an allegation of
egregious conduct that has a credible foaidation. Egregious conduct would
iticlude situations where the fee charged arose from fraud, the exercise c:
undue influence over a vulnerable patient, taking advantage of the lack of
knowledge of a patient, failing to inform a patient that an unusually hig'
would be charged. intentionally providing untiecessary servies. or other
misconduct. l would also include chargitig .4 fee re high. for example twV
three times the market level for a major procedure. as to constitute fee
gougills. Tees much higher thaii normal would not constitute fee gougic "

:-TC .jf: - 1,:. askcd*for clot ificati itii ,n it iar coiistitureC, fc eoutgiic and
p4' tI( I;.: . t hat .Stalida, 1t nO i lul h. u.n d to c ano110o! wet/'iCt fVc gu,',"c ,C( (i'"

It , ' ' I cf/' t C '"'I, III .t €o I, / ,,I. Iif ', goUp tl g t /it tit I. 1i 0..ii.

,." thc Code I,.ft Mcdical Ethics anid Cu,', ct Opinions of the Ccunroln Eth it ai 'J1.
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agreed to by a fully informed and competent patient or payer that was not
subjected to undue influence. Complaints about fee gouging made by colleagues
of the treating physician or by persons other than the patient would be
reviewed to determine if the fees involved bad been agreed to by a fully
informed and competent iytient. If there was such an agreement, the complaint
would not be acted upon

(Footnote continued from previous page.)
Judicial Affairs of the American Medical Association (1992). which is entitled "Fecs
for Medical Services". The Opinion .tates as follows:

A Physician should not charge or collect an illegal or excessivefee. For
example: an illegalfee 'cturs when a pkysician accepts an assignment as/fIll
payment f services rendered to a Medicare patient and then bills the patient
for- an additional amount. A fee is excessite when after review of the facts a
Iproson knmwledgeable as to current charges made by physicians would he left

.ith a definite and firm convicion that the fee is in excess of a rcasonaable fee.
Factors to he considered as Suides in determining the reasonaleness o/a fee
include the follo,'ins:

A. the difficult andlor uniqueness of the services petmrned and the
time, skill and experience required;

B. the fee customarily charged in the locali, for similar physician
sCr'Ic i.

C. the amount of the charges involved:

D. the quali , of performance;

E. the nature and length of the professional relationship with the
patient: and

F. the experience. rellttMi and abili " of the physician n i prifvh nasag

the kind of services involved.

16 FTC staff has asked what the effect o/a prior agreement between the physician anl

pattent would be if the patient subsequent'% alleged a fee to involve fee Rouging If
the patient was fully aware f what other physicians were charging fior the serriccs
when the agreement was entered, atd if the patient was not misled about sone outc,
factor which might lead a rea.onchlr prerso, to pvi intrc thni the market rare fit a
service. then the patient would ie rirwcd as tot honing a valid cotmplant and the riv
would not involve gouging. Howee'. if the patient was not aware of ithe norket rate.
or was misled into believing that rite presnc f another factor warranted poiny
suhstantialh" onre that the market rate. thrn the patient would be viewed as ha Iwg 0
valid complaint.



218
All level I complaints would be referred for mediation by the POC. Level 1I
complaiuts are those involving egregious conduct. The underlying patient or
payer grievances in level II complaints would go through mediation for the
purpose of resolving tite complaints. However, level I complaints would also
be referred to a PDC to evaluate whether the physician involved should be
disciplined.

During mediation of complaints, each party would express views about the fee
involved and any other conduct which gave rise to the complaint. The pantl
would express opiotions about the reasonableness of the fee charged and the
appropriateness of any other behavior at issue. Panel opinions would be bascd
on their own expertise and experience in view of the circtmetances of the
complaint. The panel would consider the nature of the services performed, the
difficulty of providing the services to the patient involved, any wiusual
problems or complexities that had to be managed, and other factors.

The opinions of the panel about the fee could be supplemented with other
information about fees obtained from payer dat.a bases, government fee
schedules, academic studies, and the opinions of similarly situated physicians
sought out by the panel. However, the medical society involved would not
collect and maintain its own information about fees charged by physicians iin
its jurisdiction for use as a benchmark. Likewise, opinions of the panel
about any other behavior of the physician inv,Aved could be supplemented by
ethical codes and ethical opinions, articles about physician ethics, academ::
studies about the effects of certain conduct, and other materials. The object
of the process would be to allow each side to gain an appreciation for the
perspective of the other, and to be educated about the legitimate expectations
of each party-in the physician-patient relationship.

The goal of mediation would be to arrive at a settlement between the physicia-
sad the complaining party. No person, including the physician, would be
required to agree to a settlement. However, participation in mediation by
member physicians would be. mandatory, and failure to cooperate with mediatic
would be grounds for discipline. Refusal to enter a settlement by a pIsysic .-
would not constitute lack of cooperation. Participation by the complaining
party would be voluntary.

Settlements would not be limited to fee adjustments. The PGC could suggest.
and the physician might ogree to, other widertakings by the physician. The.t
would be nonprice undertakings designed to educate Physicians about 11c' to
prevent the type of incidents that give rise to patient complaints. These
include how to manage the physician's office in ways that are considerate c'
the needs and interests of patients, how to comMeicate with paLients, Ihuw '
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asnage billing procedures so as to prevent errors, and other issues. For
example, if repeated complaints about a physician are found to result from
coding errors ots claims forms, then education about coding my be appropriate.

If warranted, the PGC could require a physician to engage in a nonprice
undertaking designed to prevent future complaints or misconduct. While these
widertakings might arise out of mediation of the fee:dispute, they would be
directed towards nonprice issues that came to light during review of the
complaint.

Proceedings during mediation would be kept confidential. No part of the
proceedings would be open to the membership or the public. The report of the
initial investigation would be kept confidential, and any record created or
documents collected would also not be disclosed. Likewise, any settlement
reached, including settlements that are conditioned on nomprice undertakings,
would not be disclosed to the membership or to the public.

PDCs would review level 11 complaints to determine whether the physician
should be disciplined. The procedures specified by UCQIA would be followed to
ensure fairness to the physician charged with unethical conduct.
Participation in the PDC proceeding would be mandatory for tile physician
involved.

FDCs would keep their proceedings confidential. However, PDC decisions would
be publicly disclosed. No information about the fee levels involved in a
discipline for fee gouging would be disclosed, but the occurrence of the
discipline would be made public. The purpose of disclosure would be to inform
the public about the discipline.

The FTC Guidelines for
P-ofessional Peer Review of FesA

FTC staff have noted that, properly managed, profess iona7 peer review of
physician fees results in three procompetitive benefits.L

" 
First, it is a

means of providing information to patients about physician fees and other
issues. That is procompetitive because the information allows the patient to
decide whether a fee is excessive in relation to those charged by other
physicians. It is an important benefit because there are often wide
disparities in fee information between patients and health care providers.

Second. tee peer review can be an efficient asnd low cost method for resolving
disputes about fees between physicians, patients, and payers. That is
procompetitive because it facilitates the expedient and fair resolution of
disputed transactions. At present, there is no effective forum available to

Sec Htitom haik atil Scc Roli t 4ft j .I L
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resolve disputes. Courts are expensive and difficult to use. and they are
often very slow. State licensing boards are not designed to resolve
individual disputes. Instead, they investigate physicians in response to
complaints. At present, most licensing boards have sufficient resources to
investigate only the most serious complaints.

° "

Third and finally, fee peer review builds confidence in the market for
physician services. Patients develop confidence .because they believe that
they will be treated fairly, and that they will 'receive objective information
in the event of a dispute.

However, an improperly managed fee peer review program can be anticompetitive
and violate the antitrust laws. FTC advisory opinions note that antitrust
violations may occur if fee peer review becomes a device to coerce physicists
to adhere to certain fee levels or to coerce payers Into accepting fee levels.
if it is used to discipline phydiciano who engage in legitimate competitive
activities or innovative practices that are frowned upon by other
practitioners, or if it beconss a vehicle for.phyeicians to agree Among
themselves about fee levels.

The advisory opinions note that antitrust violations can be avoided if all
coticet'led parties view fee peer review solely as a means of mediating specific
fee disputes, rather than a process for the collective sanctioning of fee
levels or- rticular practices. Mediation inv lves the expression of opinion
by peer review panel members about a fee chr _:d for a particular service
provided to a patient. That expression of opinion allows the paLient or payer
involved to decide whether to pay the fee in question.

Certain guidelines designed to prevent anticompetitive abuse of fee peer
review can be drawn from the FrTC advisory opinions. These guidelines can be
sunnarized as follows:

(1) Farticipation in professional peer review of fees is volunter
for the physicians and any complaining or affected party, suc.:

as the patient. The rTC is concerned that proffered guidance n
fee peer review could become coercive if the process is not
voluntary.

(z) Determinations made by the peer reviewers about the physiria:is
fees are advisory, and have no coercive aspects. The FIC is
concerned that coercivv- determination' could thre,-tei
independent pricing.

"Sarc Medical Boards and Medial Dischiplic.'" In.p'cto Gencial. Dcpot ,lc.i "
Hculth and Huarnhai S rvices (Aitist 1990)
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(3) Peer review decisions about fees are based solely on the facts
and circumstances of the particular case. The TC is concerned
that independent pricing could be threatened if determinations
about particular past prices become generalized in future fee
peer review opinions.

(4.) Peer review decisions about the appropriateness of fees are kept
confidential and are not disclosed except to the physician and
complaining patient or payer. The FTC believes that
dissemination of peer review opinions about fees could threaten
independent pricing.

(5) The association of physicians sponsoring professional peer
review of fees does not collect information on fees charged by
its members and does not use the information to establish a
pricing benchmark. The FTC believes that the difficulty and

complexity of a procedures should be evaluated based on the

individual Judgment and expertise of the peer reviewers. To the

extent that any reference is made to external factors or

benchmarks, consideration should be limited to fee information

not sponsored or sanctioned by the medical society.

For the most part, the procedures proposed by the VI1A would adiwre to these
guidelines, but there would be some significant departu..s- In particular,
the proposed process would not be voluntary in all respects. The emphasis of

the program would be mediation, but participation would be mandatory for

members. Participation wouldbe required because the public would not be well

served by a peer review process that members could ignore when patients file
complaints about them.

For the same reasons, the program would be coercive in some situations.
Medical societies would discipline members who engaged in egregious fee

gouging. The purpose would be to give the public confidence that physicians

wLho engage In egregious fto gouging will be held accountable.

20 The AMA unferstands thai ronfidenrahrv is Inatied to inforniiati., hour th fe /le' r/

tieifas opposed to thfact f a I''ic't'ci-' o Ctle'. Thac AMA Ihc'e thl aiacli, u,'

societies mav pubhaa:e aafornarit nln phle aiaiihc'lr Ond Slul n It f ef peer "1'ae"

ac tions iken. and coald Itublict:r tihe nap's of indiaialtia.i disciphed for fee
go, gaaa. in ovide tat tial Ice anariousl at ol, ed w4ere nor thicho'sed.
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The AMA's Proposed Procedures For

Fjj Review of F*&& arm Praeimgetitive

The judicial decisions relevant to peer review of fees are generally
consistent with the current policy of the Coemission in that they would permit
self-regulation activities that do not constitute or enforce a price-fixing
agreement. The AMA's proposed procedures for pee: review of fees would
clearly fall within tAe range of conduct deemed. 'reasonable by the courts, and
any departures from existing FTC guidelines woCuld be procompetitive and lawf...

The Supreme Court has held that an agreement affecting price should only be
condemned after a "quick look" to determine whether it has clear
aunticompetitive consequences and lacks any redeeming virtue. ICnadCaLLk.J _..
e. v. CouianjLggaeAtin Systm Inc., 441.1 U.S. 1, 19-20 (1979). As

noted above, the Commission recognizes the procampetitive benefits t-at resu::
from peer review of fees. The AMA's proposed fee peer review is thus not
inherently suspect; it presents antitrust concerns only if the fee peer revie-
serves to establish or enforce a price-fixing agreement.

The AM's proposed process contains several elements designed to assure that
the peer review conducted will not establish or enforce a price-fixing
agreement. First, the FDCs will act on a complaint of alleged fee gouging
only (1) when the complaint originates with a patient, or (2) when the
complaint originates with another physician and the patient states that he cr
she either did not agree to pay the high fee, or would not have agreed Lo a-
a fee that was extraordinarily high in comparison to those charged by
comparable physicians. Only it extreme circumstances, such as where there '

evidence of fraud or a mentally impaired patient, would a ?DC pursue fe peer
review-when the patient is satisfied with the fee charged. This policy limn.ts
tite possibility that a fee peer review action will be undertaken for the
purpose of enforcing a price-fixinR agreement emong physicians. It would a.s:
focus fee peer review activity on those cases in which an imperfect
information exchange between physicians and patients has created a distcrt:-
iii the market which the physician has used to his or her financial advantage.

Second, PDC will not develop any formal or informal benchmark schedule of
reasonable fees with which to resolve fee disputes. Lach allegation of fee
gouging will be addressed under the unique circumstances in which it arose.
and the rDC will simply determine whether the fee charged in that case was
excessive. Third, therwwill be no public disclosure of any fee amounts
determined to t'e excessive. or of the Pwltr. view of th- repsnnAbl. fee ', e'
case. These latter two elements limit tie possibility that fee peer reiet-

will facilitate the development of a price-fixing agreement by physicians.

The Coemission has expressed its concern that fee peer review may be use"
improperly to discipline physicians whe compete by offering a new product
service. The substantial due process procedures contained i- the AMP*'s
pioposa. -:re ir..cuded to lessen -!m pzss:. .ity :f exclusionary con.::."
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guise of peer review. The courts recognize that industry self-regulation is-
usually found lawful when such procedural safeguards are employed.
Tnb. & Conduit Corn. -JI j&".JgJA.jM,,, 486 U.S. 492 (1968); £Yx. _Jf
york Stock £Zidmlht, 373 U.S. 341, 364-67 (1963).

Finally, the Supreme Court's decision in 1a nit v U-
Sociaty, 457 U.S. 332 (1982), is not inconsistent with the AMA's proposed
process. In tWhz±gg , the physicians clearly agreed to limit their charges to
patients who contracted with a particular insurer. The Aft's proposal
involves no such agreement affecting price, and fee peer review is not likely
to result in price-fWxing. The courts have noted that if an ethical rule is
not itself illegal, neither is enforcement of the rule. Sa. M.., Vogel v,

rofApr&iJAXA, 744 F.2d 598 (7th Cir. 1984).

The AMA's proposed procedures for peer review of fees generally adhere to tile
guidelines developed by the FTC for a procompetitive fee peer review program.
The limited ways in which the proposed procedures depart from Lhe FTC
guidelines are designed to make enforcement of the ethical rule against fee
gouging more effective in a procompetitive manner. These departures actually
reinforce the core concepts underlying the FTC guidelines and will not have
any anticompetitive effects.

The departures from FTC guidelines in the AMA proposed procedures are as
follows:

* Participation in fee peer review by members is mandatory.

* Members who engage in egregious conduct, including fee gouging, may be
disciplined.

* Discipline for egregious conduct will not be kept confidential.

Each one of these departures will be discussed below.

a. mndastorA Particination f MAbers In Fee ear Review and HedJAj.ajj,

A primary procmpetitive benefit of fee peer review is to provide information
to the patient about physician fees and charges. The process helps reduce the
disparity of information between physicians and patients. The information
helps the patient decide whether t#, r-y AlI -r a peroj on nf the fee in
question, and whether to patronize uther physicians."

Mandatory participation in fee peer review by medical society members improves
the information made available to the patient during mediation. A physicist'

: 1 Horo. hak. jur. foornore 4.



224
who cooperates with the FCC will provide patient records and other documents,
will discuss the physician's perspective about the patient's treatment, and
will explain tite reasons for the 'fee. There viii be a much better basis upon
which to judge whether the fee was reasonable, whether the physician made any
mistakes in billing. whether there was a foundation for nonprice complaints by
the patient, and other matters.

In addition, the physician receives information from the patient that may help
the physician operate a more competitive practice. The physician may find out
about office management problems that need to be corrected, about office staff
that are not interacting well with patients, or about problems that the
physician has its communicating with patients. In addition, the FCC can help
inform the physician aboit educational programs that can help correct the
problems revealed during mediation.

Finally, mandatory participation increases the likelihood that settlements
acceptable to the patient and the physician can be arrived at. Satisfactory
settlements build confidence in the market for physician services. Patients
develop confidence that they will be treated fairly, and that they can have
complaints resolved.

Mandatory participation in PGC proceedings is not anticompetitive because the
focus is on medistirn. The only requirement is that the physician
participate, not that the physician adhere to any fee or fees recommended by a
FCC ur the medical society. Further, the physicians 4s not subject to
discipline by the ICC for tees charged. (Mandstory participation in
disciplinary proceedings conducted by the POC is discussed below).
Participation in remedial education may be required, but only for nonfee
aspects of the physician's practice.

b. PIA W-LIeu.Es AUgs

The possibility of FDC discipline for egregious conduct is procompetitive. :

provides the patient with information about physicians who have engaged in
unconscionable fee gouging or other misconduct. That allows the patient
involved and other patients to decide whether or not to continue dealing wiLh
the physician. In addition, it builds confidence in the market because
patients know that physicians who engage in egregious conduct can be held
accoatable.

Discipline for fee gouging is not anticompetitive. In most situations. tile
complaint about an egregious fee will arise out of ,onprice conduct such as
fraud, the provision of inappropriate services, the provision of substandard
services, or other misconduct. Disciplinary actions that are primarily based
Ott such miscontdtict do not reflect a maximum price fixing agreement.

Even if the discipline concerns fee gouging only, it will not likely reflect
maximum price-fixing. Patients who complain about being gouged normally have
not agreed, with Lull information about comparable fees and the quality end
need of the service being offered, to pay a fee that £s extraordistarily high.
Such a patient normally will not have been informed about the extraordinary
nature of the fee before receiving the service and, if so informed, would not
have agreed to it in advance. Therefore, these are transactions that would

not have occurred but for disparities in information between the physician and
the patient.

It is unlikely that a patient who, for whatever reason, agreed to an
extraordinarily high fee while being fully aware of the fees charged by
comparable physicians will file a complaint. Such incidents are likely to be
few, and the PDC will address them only in extreme circmstances.

The colleagues of a physician who charges extraordinarily high fees may
complain to the applicable medical society. Disciplinary actions khat result
from a physician complaint about another physician's bigh fees might reflect
enforcement of a maximum price-fixing agreement. owever, as discussed above,
that possibility can be remedied by restricting discipline to situations where
there are patient complaints. If a physician complains about a colleague who
charges extraordinarily high fees, a FCC would investigate to determine
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whether the physician's patients were fully informed and agreed to pay the fee
without being subject to undue-influence. If the patients were generally
satisfied, there would be no grounds for discipline.

C. Disclosure ef Discipline

Finally, publicly disclosing disciplinary actions for fee gougi-g is
procompetitive. It provides information to consumers about physicians who
have been charging extraordinarily high fees in situations that have been
unfair to patients. That helps patients decide which physicians to patronize.
and it builds confidence in the market for physician services.

Moreover, public disclosure of disciplinary actions provides a deterrent
effect among the physician community and increases the effectiveness of
enforcement of the profession's ethical code.

No information would be disclosed about the fees charged by the physicist
disciplined or the fees considered repso,ole by th, rV. Therefore.
disclosure would not constitute a signal sl evt the fee levels that could
facilitate a physician fee agreement on fees.

d. rffaet on Health Car.jFIpjnjilj&U

FTC staff has asked whether the proposed procedures for professional fee peer

review will reduce health care expenditures. The AMA cannot promise that
precisely discernible savings will result that will be directly attributable
to the procedures, but the AMA and the C/IS expect that the procedures will
help control health care costs. As stated earlier, the program is designed
and intended to comply with the antitrust laws and therefore will emphasize
the mediation of fee disputes. The program will not, end cannot under the
law, be a fee control program which could result in precisely discernible and
quantifiable savings. It is expected that the program will reduce the
incidence of fee gouging, and therefore result in soms directly attributable
savings, but fee gouging is not common and its elimination is not expected to
result it substantial savings overall. It is expected that the program will
help detect and reduce the incidence of fraud, which should also result in
cost reductions.

In addition, the information provided to patients through the peer review
process will enable them to compare physician !ebs more effectively, and it
will give them a better understanding of medical practice and medical decision
making that should make them more effective consumers. The process should
also help patients develop a better understanding of what benefits are
realistic to expect from physicians, and the extent of the resources that are
necessary to provide effective health care. Also, physicians will become more
sensitive to the complaints of patients and will change their practice
patterns to respond to them. The result of more informed consumers and moLe
setnsitive physicians should be an improved me .et.

For the reasons stated above, the AMA and CMS believe that the AMA's proposed
fee peer review procedures will be procompetitive and facilitate the operstio:
of the market for physician services. Equally important, the procedures will

enhance the protection of patients where the market does not operate

efficiently amid thereby increase the trust of patients in their physicians,
which t the iteart of the physician/patient relationship. The AMA and CMS

request an opinion that the proposed procedures are not anticompetitive and

would not be subject to FTC enforcement actions.

yJIrt".34 n. General Counsel ion M. Paeso
Edward flithfeld Howe & Hutton, Ltd.
American Medical Association Counsel for Chicago Medical Society
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RESPONSES OF DR. SCHENKEN To QuE ONS SUBMITfED BY SENATOR ROCKEFELLER

Question One -- In your testimony you say that antitrust statutes and enforcement have severely
restricted your ability to self-regulate and discipline members of the medical community. You note
that state and county medical societies'standing committees charged with mediating patient
grievances, dealing with complaints about physician fees and disciplining unethical conduct of
members are largely inactive or underused. Could you please elaborate on why antitrust has had this
effect on your efforts to self-police?

AMA Response (Generll) -- State and county medical societies face a number of obstacles in
conducting disciplinary activities. Lack of funding is a serious problem and the demands of legally
required procedures are increasingly complex. Fear of litigation, including antitrust litigation, is one
of the primary causes cited by medical societies when asked what problems prevent them from being
more active in peer review activities. Medical societies have been sued over adverse peer review
decisions based on legal theories other than antitrust, and the AMA is seeking protection for medical
societies from other types of claims, as well as antitrust claims.

An antitrust lawsuit is by far the most feared type of legal claim. Antitrust claims are the most
expensive types of claims to defend against, with even a simple antitrust case tried to verdict likely to
cost several hundred thousand dollars to defend. Costs in excess of one million dollars are not
uncommon. The high cost of potential litigation seriously inhibits the activities of county and state
societies. These are not wealthy organizations. The annual cost of handling a single antitrust lawsuit
would exceed the total annual budget of some of these societies and constitutes serious financial
hardship for most of the others. Further, insurance that will pay for defense costs and judgments is
prohibitively expensive or simply not available. As a result, the leadership of county societies and
smaller state societies tend to avoid activities, including peer review, that can lead to litigation,
especially antitrust litigation. These activities are avoided even if the leadership is confident that the
activities would be carried out in good faith, and that they would be legal. It is the cost of litigation,
not the threat of adverse awards, that acts as the primary deterrent. However, in the case of antitrust,
the threat of treble damages and awarding of attorneys' fees in the event of an adverse result certainly
are a further deterrent.

These fears are not irrational. The experience of a large county medical society which does discipline
members, the Dallas County Medical Society, is a good example. During the past four years, Dallas
County has expelled three members and denied the applications of three potential members. Two of
these actions have resulted in lawsuits that are currently pending. (These two cases do not include
antitrust claims at the present time.)

The creation of the National Health Care Practitioner Data Bank by the Health Care Quality
Improvement Act of 1986, 42 USC § I 1101, et M., also has increased the risk of litigation. Any
action by a medical society that adversely affects membership and which is based on patient care
issues must be reported to the data bank. The reporting requirement has increased the tendency of
physicians under peer review to threaten litigation if an adverse decision appears likely and to institute
a lawsuit if an adverse decision in fact results.

Fit Peer Rey -- In 1982, two landmark antitrust cases affecting medical associations were
decided by the Supreme Court; Americam Medical Association v. Federal Trade Commission, 455
U.S. 676 (1982), and State of Arizo6na v. Maricova County Medical Society, 457 U.S. 332 (1982). In
the AMA cas, the Supreme Courtin an equally divided decision, affirmed a Federal Trade
Commission (FTC) order against the AMA that, among other things, barred the AMA from
"restricting, regulating, impeding, advising on the ethical propriety of, or interfering with the
consideration offered or provided to any physician in any contract with any entity that offers
physicians' services to the public, in return for the sale, purchase or distribution of his or her
professional services, except for professional peer review of fee practices of physicians." The
Maricooa decision barred medical associations from engaging in any kind of price-fixing, even
maximum price-fixing.

While the FTC order could be read as allowing medical societies to engage in professional fee peer
review, this was not the case when read together with the AMA and Macopa cases. Reading these
cases together, it appeared that medical societies could not engage in any kind of fee peer review that
resulted in an opinion that a physician's fee-was too high. As a result, the AMA advised state, county
and other medical societies that fee peer review was of questionable legality and ought to be curtailed.
Most state and county medical societies took that advice, although some disagreed and continued to
engage in the activity.
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Also in 1982, the FTC issued guidelines for professional fee peer review in an advisory opinion, Iowa
L~tal Association, 99 FTC 648 (1982).These were repeated in subsequent advisory opinions of the
FTC, Medical Society of Passaic County, (January 3, 1986), and American Podiatry Association,
(March 13, 1984), and as recently as three years ago in a speech by an FTC official, "Peer Review
and the Antitrust Laws", Remarks of Mark J. Horoschak, Assistant Director for Health Care, Bureau of
Competition, Federal Trade Commission, before the AMA National Leadership Conference, February
25, 1990. These statements provided a basis for the AMA to advise county and state medical societies
that they could engage in fee peer review, at least within the limits set forth by the FTC.

However, with ----ect to addressing complaints about physician fees, mo-' medical societies are still
concerned about the potential for federal prosecution. Medical society executives have become aware
of the aggressive efforts by the FTC and the Antitrust Division of the Department of Justice (DOJ) to
prosecute price-fixing in the health care industry and are fully aware of the potential for criminal
penalties as well. Most county and state societies see the review of fee complaints as a controversial
activity and, therefore, too risky to pursue in spite of the FTC guidelines and our advice on this
activity. There are some large and well-staffed county medical societies that do engage in the review
of fee complaints, but these are the exception. These societies are large enough to afford antitrust
counsel, they have experience in fee complaint review, and believe that they understand the limits of
that activity. Societies lacking such resources do not understand or feel comfortable with the risks
involved. Clarification in this area still is needed.

Questions Two - To follow up, I understand that you have filed a petition with the FTC to remove
the prohibitions of the profession to self-police. Precisely what type of immunity from the antitrust
laws do you believe you need to improve your own efforts to discipline physicians?

AMA Response - The Fee Peer Review Advisory Opinion Reguest -- On April 30, 1992, the AMA
filed a request for an advisory opinion with the FTC requesting that the FTC alter its standards for fee
peer review. A large county medical society which engages in fee peer review, the Chicago Medical
Society, joined the AMA's request.

The current FTC standards for fee pee- review (found in advisory opinions and the above cited
speech) allow fee peer review to take place if the following conditions are met:

a. Participation in the fee peer review process by the physician who is the subject of the
complaint must be voluntary. A medical society cannot compel a member who has
been complained of to take part in a fee peer review proceeding.

b. Determinations made by thepeer review committee about a physician's fees must be
advisory and must have no coercive aspects. The medical society cannot discipline a
physician for charging a fee that is judged to be too high and cannot require that the
physician lower the fee as a condition of continued membership.

C. Peer review decisions must be based solely on the facts and circumstances of the case.
Determinations about post-pricing decisions by the physician may not become
generalized in future fee peer review decisions. The peer review panel may not look
at past fee opinions to judge the validity of a fee being reviewed.

d. Any opinions arrived at by the medical society may be shared with the complaining
party and the physician complained of, but may not be disseminated to the
membership of the society involved.

e. The medical society may not develop predetermined fee schedules to use as a
benchmark for evaluation of complaints about a physician's fee.

The AMA's request for an advisory opinion asks the FTC to allow medical societies to compel
members to participate in fee peer review proceedings and to discipline members who engage in
fee gouging. The AMA has not requested that medical societies be allowed to develop fee schedules
or to disseminate the particulars of fee peer review proceedings to member!



228

The AMA's requested modifications represent minimal requirements for allowing medical societies to
engage in more effective fee peer review. The modifications requested would not allow medical
societies to discipline members that charged a fee that was merely higher than average. Before the
discipline would be allowed, the fee would have to amount to fee gouging -- a fee that was so large as
to be unconscionable. Further, if a fully informed and consenting patient agreed to a fee that appeared
to be unconscionable, that would not amount to fee gouging and could not result in a disciplinary
measure. Therefore, even if the request for an advisory opinion was granted by the FTC, it would still
be illegal for the AMA or any other medical society to enforce a voluntary maximum fee freeze as has
been suggested by some federal policy makers.

The FTC still has not acted upon the request of the AMA and the Chicago Medical Society which was
submitted more than one year ago.

The Immudnites Reauested by the AMA -- Even a positive response to the AMA request made to
the FTC is not sufficient to encourage broad scale disciplinary activities by medical societies. For that
to occur, immunity from private lawsuits will be necessary. The AMA believes that private parties
should not be allowed to sue medical societies or other physician organizations for good faith actions
taken as part of quality assurance activities. The interests of individuals adversely affected by quality
assurance actions can be protected by preserving the ability of government enforcement agencies to
bring civil injunctive actions. The AMA believes that criminal prosecutions for actions arising from
quality assurance activities should also be eliminated.

The immunity described above is necessary to reduce the potential litigation costs of quality assurance
activities for medical societies to an acceptable level. However, if the type of immunity requested by
the AMA is not possible, then, at a minimum, the following changes should be implemented:

i. Elimination of damage awards against medical societies that engage in disciplinary
activities; and

ii. Recovery of attorneys' fees from the plaintiff when the medical society successfully
defends a case.

Question Three -- Isn't it true that with state supervision through the state licensing boards or
otherwise you would get antitrust immunity under the state action doctrine? The policy has been that
if an industry is subject to antitrust or needs immunity, it must be subject to public supervision. Why
are physicians different? If we were to give physicians exemptions why not for lawyers, or civil
engineers, for architects, or for steel companies?

AMA Response -- This question suggests that antitrust immunity for peer review activities of medical
societies could be achieved by having state licensing boards delegate authority tocounty and state
medical societies. This is a possibility, and the AMA is in fact pursuing this concept through a project
with the Federation of State Medical Boards. One medical society, the Medical and Chirurgical
Faculty of the State of Maryland, is currently investigating complaints delegated to it by the Maryland
medical board. Other medical societies have expressed interest in similar activities with their state
boards. However, there are potential problems with this approach.

One problem involves the lack of certainty about the boundaries of the state action exemption to the
antitrust laws. The nature of that exemption has shifted considerably over the past twenty years. The
Supreme Court sharply curtailed the boundaries of the exemption in the late 1970s and early 1980s,
see e.g. City of Lafayette, Louisiana v. Louisiana Power & Light.Co., 435 U.S. 389 (1978), The
Supreme Court then expanded the boundaries, see e.g. Town of Hallie v. City of Eau Claire, 471 U.S.
34 (1985). Recently, the Court appeared to restrict the boundaries of the exemption once again, see
Federal Trade Commission v. Ticor Title Insurance CO., 112 S. Ct. 2169 (1992). Even with this level
of Supreme Court activity, uncertainty remains as to when the conduct of a private party acting under
the authority of a state entity is in fact within the scope of the state exemption.

Under current judicial opinions about the state action exemption, the AMA believes that a state
licensing board that authorizes a state or local medical society to act on its behalf should have state
legislative authority to do so. In addition, the state licensing board should make the ultimate decision
about the controversies involved and should review the decisions of the medical society. The medical
society may safely act as an investigator and initial decisionmaker, but the state would have to be
sufficiently involved in the final decision to achieve the exemption. Whether this will remain the law
under judicial opinions is uncertain. The AMA believes that federal legislation would be necessary to
provide somny. assurance and stability.
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Medical societies acting on behalf of medical licensing boards would also have to be reviewing
activities that might adversely affect the physician's license. This results in a more highly charged and
resource-intensive process than reviewing activities that might affect a physician's membership.
Medical societies should have more flexibility and more ability to become deeply involved in quality
assurance activities if they are not acting under auspices of the state's licensing authority.

A further problem remains in that the state actions exemption protects only against antitrust liability.
It does not protect against liability for other types of claims.

With respect to whether medical societies should receive an immunity that removes them from public
supervision, the AMA agrees that medical societies should continue to be publicly accountable. The
AMA does not propose that medical societies be completely immunized from antitrust enforcement
with respect to quality assurance activities. Our proposal is that private lawsuits be eliminated, but
that government law enforcement agencies be able to bring injunctive actions to bar anticompetitive
activities.

Question Four -- Why do you believe you need immunity from antitrust laws in order to develop and
implement practice guidelines? Isn't this an ongoing activity at the federal, state and local level?
How about technology assessment?

AMA Resgnnse - The AMA believes that medical societies that engage in the development of
practice guidelines, technology assessment, and outcomes measurement and reporting activities should
be protected from private antitrust lawsuits. The reason, again, is to avoid the potentially high
litigation costs that inhibit such constructive activities. The AMA practice parameters and technology
assessment activities have not yet resulted in any lawsuits (although several lawsuits about technology
assessment opinions have been threatened), but this effort is still new. As practice guidelines and
technology assessment become more important in the practice of medicine and affect the types of
services and products that may be provided, we expect that litigation in this area will increase.

The fear of antitrust litigation in this area is not irrational. Not long ago, the American Academy of
Ophthalmology was sued because it issued a 1980 opinion that a procedure to correc: myopia called
radial keratotomy, was "experimental" and not yet proven safe and effective. The Academy won the
case in a decision which resulted in the development of law favorable to the creation of guidelines,
Schachar v American Academy of Oathalmoloa,, 870 F. .2nd 397 (7th Cir. 1989). In essence, the
opinion states that the opinions of medical societies about medical matters are immune from antitrust
liability, and that antitrust scrutiny only occurs if a medical society attempts to enforce its opinions.

While the Sham[ case is favorable to guideline development and technology assessment, it is only
the law in one federal circuit court of appeals. Other federal appeals courts have not yet passed on the
issue. Further, if medical societies went beyond developing and issuing guidelines or technology
assessment opinions, and began enforcing them through peer review, they are subject to antitrust
scrutiny even under Schachar

The AMA is aware of two situations where actual or potential litigation expenses curtailed technology
assessment efforts. The California Medical Association (CMA) had a technology assessment program
that resulted in a number of antitrust cases against it by providers of services or products which did
not receive favorable opinions. None of these cases resulted in adverse judgment against CMA or in a
settlement unfavorable to CMA. However, the costs of defending lawsuits became so great that the
program was terminated. One suit alone cost $250,000 to defend, Winter v. California Medical
Associin, USDC,CD Cal. No. CV42-35421 WJR. The costs of defending lawsuits became so great
that the program was terminated - although the program is no longer functioning one of the lawsuits
is still pending, Borell v.Kat. L.A Sup. Ct. No. CO62498.

In another instance, an effort was made to establish a joint venture among a number of large insurance
companies and other organizations, including the AMA, to establish a private technology assessment
program. The insurance companies were considering a substantial amount of funding for the venture.
However, the program was never undertaken because of insurance company concerns about potential
antitrust liability.
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RESPONSE OF DR. SCHENKEN TO A QUESTION SUBMITTED BY SENATOR DURENBEROER

The AMA is recommending statutory changes that will permit
physicians to form networks and to provide advice and
recommendations to managed care plans. Recognizing that there
will always be providers trying to game the system, what
protection would be built into the system to achieve the
principal goal of the antitrust laws -- maintaining
competition -- which may not be in the providers best

interest?

AM Regmnat -- There are two AMA proposed statutes that would modify the antitrust laws. Both
are designed to prevent anticompetitive abuses by physicians who might try to take advantage of them
in bad faith.

The first proposed statute, the "Physician-Health Plan Negotiations Act", would provide safe harbors
from antitrust liability for physician networks that meet certain criteria. The proposed Act defines
certain safe harbors, and also would provide a process whereby physician networks that do not meet
the defined criteria could apply to the Department of Health and Human Services for a certification.
If certified, the network would have the same kind of safe harbor from antitrust liability as networks
that meet the defined criteria.

There are several safeguards built into this proposed statute that would prevent anticompetitive abuse:

1. Each of the defined networks is subject to a market power limit. The safe harbor
criteria require that the number of physicians could not exceed a defined size in the
market in which they operate. That way it is not possible for a single physician
network to implement a market-wide price fixing conspiracy or other type of
anticompetitive agreement.

2. The safe harbors for the more loosely structured networks bar the network members
from threatening to boycott the payer if the network positions are not adopted by the
payer, and network members are barred from sharing certain kinds of price
information.

3. The safe harbors do not give the networks blanket immunity from the antitrust laws.
The safe harbor is structured to authorize the activities described by the safe harbor,
but otherwise the full force of the antitrust laws would apply. For example, a network
would not be immune from liability for attempting to implement a market-wide price
fix by conspiring with physicians or physician organizations outside of the network.
That kind of activity would still be in IS illegal under the antitrust laws.

4. The Department of Health and Human Services would supervise the operation of the
networks that it certifies, and would place any limits on their structure and operation
that it deemed appropriate.

The other proposed statute, the "Managed Care Improvements Act", would require a managed care
organization (MCO) to appoint committees of participating physicians to comment on policy and
operational decisions of the MCO that affect medical practice, and to allow participating physicians in
the plan to develop collective positions to present to the MCO. The proposed Act prohibits the
participating physicians in an MCO from boycotting the MCO if the MCO does not accept the
recommendations or positions of the participating physicians. In addition, the participating physicians
are not authorized to share private information with non-participating physicians.
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PREPARED STATEMENT OF STEVE WETZELL

Prior to addressing concerts relative to antitrust law, it may be helpfi to provide some
background information about the Busin Health Care Action Group (BHCAG) and
how it relates to the unique nature ofthe hMnneapolist Paul medical community. The
BHCAG strongly believed that the private sector can and should play a dgnificaut role In
solving our nation's h cure crisis. We beieve we have developed one poteaial model
for private sector based rfoun that can control costs while improving the qualky of care
received. The BHCAG i a mup of xe, large selfammrd employers. This coalition
currea, provides health cae benefits for about 175.000 people Ie employers and tehr
employee speed about $00 million aniafly in the community.

Although we will not diedus our mission statement in detail during oral testimony, the
text has been inched, is gis written testimony for your nideration It is important to
emphasize that a primary goal is to make our contracted health care providers accountable
for deffift what care is ecessay to treat patients in the most cost elective maner. In
addition, ther is a stronoemphasis on primary and preventive care as well as reduced
admiaivm cost for delivering health care to our employees and their ftniis.

Business Health Care Action Group
MsdoW Statemeat

The Business HelIth Care Action Group (3HCAG) is a walition of Twin City employers
dedicated to progressive reform ofthe health care system. This coalition is dedicated to
rebrm through:

* Improved quay.
" Increased providecomptition
SIncreased a1u r knwedge md responI for their haft care decisio

" Enhanced efficicay of health care delivery

We believe that mnployew who purchase health care can use their influence as a catalyst
for progressive r m 4ow only for those to whomnwe provide coverge, but also for the
community as a whola THs approach to reEfm wil beneft ooamwrs purchasers, and
provides who delivery ish quality, cost eaffctive carm We believe that the expeienc
gined through this initiative can be applied to health care reFonon a broaderasis.

Our initiative will improve quality by providing health care consumers with integrated
systems of care that efficidntly deliver high quality and cost effective care. The quality of
competing integrated sy#m of care will be assessed by tracing pezform relative to
provider-developed practice guidelines and by outcome-based data to support continuous
quality improvement of hiath ca service.

Providers will benefit ftom a shificant reduction in administrative duties and through
access to information comparing the quality of the care they provide to that oftheir peers.
high quality, efficient systems efcare will benefit from improved make share over time,
causing others to focus on the ovepql quality and value of thcir services.

Consumers and employers will benefit by consolidating information about health care
consumption to deternind wlich care systems are dcliveS necessmay and appropriate,
high quality, cost effctiwe medic , cme. By pooling health care utization data and
exercising collective economic levrag the coalition can enourae providers to develop
and introde ractie poumeten and use outcomes dat to continuy Improve the
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qua*t of their practice. Si-did providers will agree to endibe bold acountahie for t&
use of practice guidelines and oucmssdqualt ataulsuls. Thas will &*pport
cotnimous, quafiyIp et and cost containment.

Principles to which the ilffCAG ha agreed Icluddwe

Consumer raeposl ty for heal cam The BHCAO is dedicated to stimulating
con*p:ettona between buerated systems of car baUsed on cost and qua*it. This will
allow conom s to choose we deey systems based on the cost and quality ofcare
over the long ter. In addition..consmmr are expeted to tUlm added respomibility
for managig their oen heah al d consumption of hlth care resources. Co-
paymants and plan tscentives will also promote appropriate use cf health re
rMourcon.

" provider accountabity and continuous improvement. Developfieat of best
practice patei Outcomes-hmed comparative data, and quality Indicators will
occur over time to I omnodate contimmus quality impnvument. To foster
physician owebrip god active use ofpractice paaue, development of these tools
should occuw in a proper governed setting. Third party kwolvem in the health
care delvey system will be minixnized u much as possible. Providers will be
encouraged to work In partnership with purchases and payers to dre information to
idea* best praWce andards and outcomes data and coutinnoudly learn from their
pC=~.

" Common plan desig mnd admistiative structm All BHCAG companies will
agree to common design and admiisato to reduce admioistrative and compliance
issues currently Weddby providers.

" Meaningful quality and utilization data. Clinical and population health datw will be
gathered over time to stimulate competition between integrated systems of care and
assist providers and payers in identifying best practice standards and innovative tools
to improve population health status. Data will not be used to identify "bad apples,"
but rather to stimulate improved quality and competition between competing systems
of care.

Participating BHCAG companies began introducing a new health care plan designed
around these principles effective January 1, 1993.

The Nature of the Minneapolis/St. Paul Health Care Market

Before describing some details regarding the BHCAG approach to health care
purchasing and reform, it is important to undemad the unique nature of the market in
which these employers purchase heath care. Managed Cam is not a new concept to the
Twin Cities ofb inneepolis and St. Paul. Organized systems of car have been evolving
for many years.

At the time the BHCAG decided to engage in a group purchasing initiative, the market
was dominated by Health Maintenance Organizations (lMO's) and Prefrred Provider
OrniztIons (PPOas). It is estimated that about 700a of the residents of the reater.
MAnneapolISt. Paul urbn area are currently enrolled in various forms oflmanaged oard
health plans fttwing contracted relatonhips between provide and iurne carriers or
heal maintemnce orpanizatirs. In addition, the marke has sipoi numbers of large
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Voup medical pacice and unlt-specalty clinics. Health cam costs in the Twia Cites
are about i % below the naia average Wrg due to the impat of managed care
products and ormankmrd system of cae in the nmake ple.

Iowemvr, in spite of this high penetration of mnged care products, the mmber
employers oft eBHCAG tllAl them was need f9r im em in the quafl and
effic -y ofthe balth cm system Memningf d quality datahout competing health plma
and provider nonwdk was not valuable to cosinac or purAers. Bamuso prvidm
wore often contracted with multiple mnagd cue d insurmo vandoas thr was not a
real tive at to dividual lo aor dinic level to compete for patient t based on cost
ad quality.

In addition. managed am contract with provideas wer largely band on discount ft for
service -ig m Wile addressing unit piciug. this approach did not get at the Ismue
of ftat ad unnecessary am. In additionM r Mcdiafiw ficd Prau---
policies over the past sevaW yeam t*e extrnsive use of discounts in msgd cae
products to gmme %i~g resulted in sigifcant coat shift by health care pmvders
wWi the Twin Ctcs market to participants in non-manapd care (cg. - indemnity)
beat plans. M medical inflation rms wbile running wel below the national averam, sil
exceeded real growth in the economy.

In this environment, BHCAG decided that purchasers, workng directly with preferred
providers in a long term agemeat, could improve on the current health care delivery

Thi BHCAG Model for Group Purchasing

Health Care Bnefits fo" the Participants: All sixteen companies have agreed to a
common plan design and idministntion to reduce non-health care related eqxpdibires.
Administrtive costs are es t amad to be 8% - 10% of the total cost of the health plan.
The plan is based on a concept called 'point-of-service.' This benefit design offms covered
individuals the freedom to choose physicians which has historically accompanied
indemnity type insurance plans. It also offsm participants the option to use more
accountable, cost efectivb contrated providers in exchange for higher bene& covesrig
All member companies h ve conbcted with the same network of hospital pyicans,
m es and allied health pto. sionals with the assistance of a large managed care
organization caled HatOartmrs

When using contraced p~vdr.plan participants receive lin-network' bae&i enverage.
A primary care clinic at must be dosignae by the participant and nfers to specialists
must be made by the desApated pimry cre provider to qi for the higher in-network
buteft coverage. Gweajy, clinic based services provided by a contracted provider .
require a $10 co-paymeot by the comer. ln-patient coverage is I0% after a S10
deduct ble Compreh - adult and patric preventive care benefits .a included when
contracted provides am Used ir these servi. XOut-of-netwcrk benefits are gnarally
paid at 70% with an arni limit an aqnes paid by the participate

Provider Accountabil"i: Ti managed care organization with AA& the BHCAG is
contraced has agreed to k tme yea Suaanteet on cost increases. The mnaged! care
oa o ast the CAG wih pmror coact Contacted providers re held
accountable for the cost af their ewe through nego&Wte E schedles Ulmtly, the
BHCAG hopes to ngotoe an ... d budget with pticipaq g proMviders to delr cae
f plan paticipin. Cata n cmsn In rgAto a ned bcebre this change can be
dltyn mu nte&ld s In e u wmbediscuedIater.
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Aooutabit for quat oaom and to medical necessity of servios delivered is
attained tbmio the dev~lopmt ofnatually asred to medical practice guidelines and
measures of pai" outcmes. Ajo a r4uci govemed o9q*nfrion is
responsble for an guidele vomnt and implemeaon and = of
outcomes. Dam is used u a tool to tach patic4oa health providers how to improve
the qualiq and cost eIffitlvme oftheir ce ot as awuapo to sarh out Iad appleL'

foint p- - s-- provldrsumsen of t appropriate applicaton of new tcluokgs
bum also been agreed to.

Population health will be measured over time to identify opportunities for development of
guideline topics and consumer education programs to focus on keeping people well as
opposed to the more traditional relationship between purchasers and providers of paying
for illness.

The Cdoaumerfatlents' Role: Both participating pucasers and providers believe that
the consumcr/patient has a significant role to play in solving our health care problems.
Extensive investments in consumer qluaion are antidpate& An emphasis on appropriate
self-care and preventive care will be parmunot in joint purchase/provider efforts to
provide participants with the tools to better manage their own health. Patients will also be
held acrxomtable for services they consume by reamsonable co-paymeuts.

Estimated Financial Impact: First year savings range firm 5% to 10% compared to
other managed care options in the conmmity. Adminitative, cost increases are limited to
CPL If earollmet growth goas are met, administrative costs will remain fist for three
year

Aggregue cost tmd guarantees are in plce for thee year In addition,
have been made to reduce cost increases for physician dhoapitals services by I per year
relative to real growth in the economy. (For example - if medical inflation is 4% in eaess
ofreal growth in the economy in year 1, medial inflation will not emceed real growth by
more than 3% in year 2.)

The Current Regulatory Environment and Its Effect on the 3RCAG Project

In our view, public policy mquires that federal and state govements should actively
encourage lnoivejoint lprchasi augenents in the health are st. The
13HCAG ha certain concerns reaive to the currat legal enviromnat which participants
conftont when thy explore the idea offorming a prchn coalon. In paticular, we
would ib to briefly hre concerns about the antitrust laws and the Employee Retirmaent
Income Smrity Act (ERWA.)

in geaa 0 . re not antwust aexet But w know amouh about antitrust
laws to have an=tmot oree tha tlals us to poed with eame caution whwe the
topic ofjoint actvty with other fim b raised. ffthojoiut acdTityunder o ieto
pr mmses; sbstai benefits we usuaky aian antitrust attMorney to review the proposed
VOur to aMre us tt the Is no antus ris

Dud* the c .uraofour VOp Purda ft eut, we hm kamod t antitrust lw don
not pm~cac the Wh~ of Aout, simple andmmbgo cwA=euo th bwuna peole
need to &a decyd& . As we undestamd it. idibmt law inolves tise appliestlo of Tay
smgeea princples Aut 'eue in 610 roil winid ofhadeu. What Uis ot
actividempro mpnowtiva? Whtkidoactivid m ant --c pit w o t ils.
ofBquwlo - although te e sieadtioto an=s e t ftsng fr b
business Business people need clearer 4pgals.
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Fortunately, dunng the last few years, employers have been getting some pretty clear
signals that joint purchasing amsemeIs in the health care sector are lawfA under the
antitrust laws. Lat year, &lor mample, the Director of the Federal Trade Commission's-
Bureau of Competition empbastzed the valuable role which joint purchasing ,igement
play in the heaft care field when he stated:

"Large buyers and buying groups are playing a significant role in eforts to obtain
health care cost. These purchaser generally ext a sigificant pro competitive
influx on beath cae markets. As aofiut calboers. we wem oh pro
compettive anmaotents that contribute to the battle to bi heal cae cossu
under controL"

We are told that recent speech by antitust eAxcament authrities =la concede
that joint health care purchase a n a shouX be permitted under the antitrust
laws.

We are now quite comxrtable with the conclusion that the BHCAG s a pro competitive
venture wibch does not violate the atitns laws. As we look back at the process under
whi we reached this coc with legal counsel, it must be noted that there is mrom
for improv.eI.t AWthugh the pulic oommoa to which we have refhrred am exutrely
enurai, the o rehd in those speech. ad article. are not yet Put ofthe
law applied by the vowU and do not contute te official Policy of the Fedead Trade
Co nims or the Departnuat oflustic To what e0en does antitrust law now refect
the "treds" wcbh emape irl hee speeches? To pose the question i to mae the
poit that tbve is sZ too moh certsay. The law elm -- on * m zCe wht
sme mag know 1 11 le people bdee tat Jobe pure fas - u hi te health
care sedor we "pro caap v m which continue to the batle to btWn
health care coa under cosrd."

An addition point =ust be made isative to antitt isues hoed in lapg ubanmade
compaedto nil and aler iom ts..Athough these WMzes we not peiua to the
BI.AG. morthr fmeoa uue roup pwuulng eot in a much saner cammy
has ed these Imi while atmpft to mtra;t with local vders in a miad with

Wted conMyt iiot~ marlxsahug madeam---a ftr o di-.p to
,unzt wzitm tieho . We st y enoag yo to addrm the uin 1,c orpo of

ual pirba as yu co der aitst ames relative to hnth are r u al

Pinl, we s* also nn"m a bWoo m about the Emploj eRetir Rmm
,eosay At of 1974 QUM&) As you doubt know, M4 pda* mnfts afe
rrpdmlof mpkrym aw elhmbe it pl s, wfth prac"cal e ts ofpmpq ft soat

doao atsmnded -p m, p s 6 At rteS mea otWond ph A,. xqgk

Sat. oftf=ota) we beame tht cune oteedon ofted by ERISAsbhu be
a d to allow sf-uafied exlvb to cowhis to dvfp mamed mdt

basd tdmwithom t bein ashet to sviamt aw rewgdm

We would lie to see MRISh% P t of uostate law r so that , fr a if
purdu groups =&h as the DCAG choo to aoquir haft covemp ewoam
eaY6oe -a the hbaift under a capital bass (mn to Iaumd % l' between
conMrwcted provide w jxzrehese=), rstriive Statt b ue law would Wt pply. As
you Are owar% Oft hunuo law camu cotif nuadio beneIfit.% reqnkneuaf as wel
u vo taxes ald aNeMa9 tt, ta= togedur Md to r.ntd blao m and maom
halt e c e m if afdsb& S k lma=w wt be soed to ampudw
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rc d k work of vloyr acting tose in laay est We sugest,
there that ERISA be appropriately sw ded to allow anpoycr purdafS groups to
buy inad coverage directly from providers without being subject to restrictive state

Thu& you comsieing our concerns and opinions. As an active model oftanapd
competition , the BHCAG would welcome the opportunity to continue to sham our
exprience as we address the serous issue of nation haMth cam reform.

RESPONSES OF MR. WETZELL TO QUESTIONS SUBMITTED BY SENATOR ROCKEFELLER

Q: What antitrust issues did you encounter during the start-up of your organization? Were
you hindered by antitrust law? If so, how?

A: Because we represent an innovative group health care purchasing initiative, our primary
concern was that we might be challenged for creating barriers to competition by pooling our
purchasing power. Because we only tepresent about 8% of the regional health care purchasing
market, legal counsel advised us that we are in compliance with the law. Thus, the primary
problem caused by current antitrust law was a lack of clarity on what is permissible in the
event employers choose to form group purchasing initiatives. The current law hindered us by
causing a fairly detailed review by an antitrust attorney which took time and financial
resources.

Q: When creating your organization, would any clarification regarding antitrust law be
beneficial?

A: Yes. Clear rules defining how much market share can be represented by a group of health
care purchasers contracting with select health care providers would benefit both the purchasers
and providers of health care. Most reform proposals based on the principles of managed
competition include some form of pooled purchaser influence on the market. Yet, the current
antitrust law does not clearly define to what extent purchasers can pool their purchasing
resources and offer financial incentives to select health care providers before they risk
violation of antitrust law.

The key issue is not the extent of the regional health care purchasing market represented by the
buyers' coalition. Rather, it is how the buyers use the pooled purchasing power to influence
the health care delivery system.In a large market like Minneapolis/St. Paul, it would seem

appropriate to-establish guidelines regarding how much market share is ultimately controlled
by competing health care provider systems. This type of guideline would benefit purchasers
by establishing clear rules on how much of their health care purchasing dollars should go to
any one provider system before competition is undermined. As long as purchasers spread their
health care dollars across competing provider systems in a way that stimulates competition,
there is no need to regulate the size of the purchasing coalition.

Q: Are there any antitrust issues that you currently face in your day-to-day operation?

A: Yes. Because we continue to experience growth in the number of employers joining the
purchasing coalition, we are constantly aware that at any time we may be challenged under the
current antitrust law. Although we are still in compliance with the law, any challenge could
lead to an long and costly legal review. It would also have a chilling effect on our efforts to
reform the health care market. Ultimately, under the current law, we may have to limit the
size of our buyers' coalition. As mentioned in response to the previous question, we believe
that the size of the buyers' coalition does not adversely impact competition as long as the
purchasers spread their health care dollars appropriately across competing health care provider
systems.
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Q: How would your organization be different if it was created by state mandate?

A: This is a difficult question to answer without knowing what form the state mandate would
take. However, the primary concern with a state mandate is that it would inherently involve a
partial or full waiver of ERISA preemption. As large, self-insured employers, the member
companies of the Business Health Care Action Group provide employer funded health care
coverage in all 50 states.

Purchasing groups formed by state mandate would most likely be fully regulated by the state.
This would create an excessive regulatory burden on employers covering workers and their
families in a large number of states. If purchasing pools are created by mandate, we strongly
advocate that the mandate and associated rules and regulations come from the federal level,
and that self-insured employers be offered the option to participate in the purchasing pool on a
voluntary basis.

To be certain that self-insured employers are providing appropriate health care coverage
outside of the purchasing pools, we advocate a reasonable federal standard be established for
minimum benefit coverage which would be applied to self-funded plans. We would welcome
the opportunity to provide further input regarding-what form this minimum federal standard of
coverage should take.

RESPONSES OF MR. WETZELL TO QUESTIONS SUBMITTED BY SENATOR HATCH

Q: You suggest that there should be greater clarity in law about the pro competitive nature of
buying cooperatives. Do should think that such cooperatives should be deemed conclusively
legal as entities or that their actions should be exempt under antitrust law, or both? Please
explain why or why not.

A: We would propose a 'safe harbor' provision to regulate the activities of buying
cooperatives. As long as the buying cooperative allocates its health care dollars across
competing systems of health care providers in a way which stimulates competition among
provider systems, the buyers' cooperative is acting in a way which stimulates competition,
regardless of the size of the buyer's cooperative.

Regulations guiding buyers groups on how much market share should be given to any one
provider system would be helpful. For example, the Business Health Care Action Group
currently represents about 8% of the Minnelpolis/St. Paul health care purchasing market. We
have contracted with a system of doctors, nurses, hospitals and other allied health professionals
to deliver care for our employees and their families. A rule indicating that this type of
arrangement is legal as long as a single provider system is not given more than 30% of the
regional health care market by any one buying group would provide clear rules and protect the
market against anticompetive activity. Additional rules regulating how much market share can
be controlled by any one health care system would also be appropriate.

Of course, special consideration would need to be given in smaller mar' ts where competing
provider systems cannot realistically be developed.

Q: You indicated that before the hearing you were not so worried about antitrust risks but that
after sitting through the hearing you were. Please explain what your concerns are.

A: While I have some concerns about the lack of clarity regarding permissible behavior by
buying cooperatives, my greater concerns are the regulatory environment as it effects the
health care provider community.
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During the hearing, several points were made about potentially beneficial mergers and
collaborative activities in the health care industry. For example, if providers band together to

share expensive equipment, are the antitrust laws violated? To what extent can health care

providers organize into accountable 'systems of care?' How much data can be shared by
health care providers?

The response of the Justice Department to these questions was that providers can come to
Washington or write letters asking their opinion on proposed mergers and collaborative
initiatives. We face the realignment of 14% of the American economy. The Justice
Department is-not equipped to deal with the magnitude of change that is coming in the health
care industry. Further, to add staff is not the answer. It seents much more appropriate to
define the terms under which providers can organize into accountable systems of care and
when collaborative efforts are appropriate. Under these clear and appropriate guidelines, the
health care industry would be empowered to organize in a more competitive and cost effective
fashion.



COMMUNICATIONS

STATEMENT OF THE FEDERATION OF AMERiCAN HEALTH SYMS

The Federation of American Health Systems appreciates this opportunity to sub-
mit for the record its comments on antitrust issues in the health care industry. The
Federation of American Health Systems is the national association which represents
investor-owned health systems. Our members include more than 1,400 hospitals as
well as integrated health plans which insure several million Americans. Investor-
owned management companies also manage under contract more than 300 hospitals
owned by others.

ANTITRUST LAWS AND MANAGED COMPETITION

Health care reform requires a reassessment of the application of antitrust laws
to provider organized health plans and provider arrangements with health plans.
Instead of head to head competition on a hospital by hospital basis, managed com-
petition will primarily be competition among networks of providers and insurers for
contracts with Health Insurance Purchasing Cooperatives (HIPCs) or large employ-
ers outside the HIPC structure.

As providers organize to develop or participate in networks that provide quality,
cost effective care under what will be predominately a capitated system, desired
economies of scale may well result in highy concentrated provider network markets.

Some arrangements will necessitate enforcement of traditional antitrust policy,
while others Will warrant a new policy. The general rule should be that antitrust
laws must be used to assure consumer choice based on quality and price competition
among plans (networks). If some easing of antitrust enforcement encourages the for-
mation of competing health plans, thus increasing consumers' choices, that should
be supported; however, the antitrust laws must protect consumers against undue
consolidation of and decreased competition among plans.

The issue is how to balance the trade-off between efficiencies achieved by con-
centration of providers into a single or few networks, versus maintaining consumer
choice on the basis of quality and avoiding monopolistic market share and pricing
by a large, dominant provider network

The following examples illustrate the importance of arriving at the correct balance
in applying antitrust policy:

COLLUSION/BOYCOrr

e Providers could be excluded from the networks by collusion among other provid-
ers. Several hospitals and their medical staffs organize a network and refuse
to contract with any competing networks.

Through the use of exclusive dealings or contracts a network of providers could
"foreclose" so much of the available supply of providers and their" services that exist-
ing plan competitors or new plan entrants could be severely limited or excluded
from the area. Once a provider of goods or services is protected from competition,
they are insulated from the demands of patients and or payers because they are the
only source for obtaining those goods or services. Antitrust laws should be main-
tained to the degree that prevents hospitals conspiring to exclude other hospitals
from participating in a network of providers if it results in a monopoly and deprives
consumers of choice among competing plans.

9 Several hospitals agree to contract with an insurance plan but only if another
hospital is excluded.

This type of boycott or conspiracy to constrain competition should be prohibited.
Current, unilateral decisions by insurers not to contract with a hospital, physician
or other provider is allowed, however, a conspiracy to deny a hospital participation
in a network would not be allowed under current antitrust enforcement. This policy

(239)
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should continue. Similarly, if the medical staff of a hospital contracts with a health
plan on the condition that the medical staff of a competing facility be denied pre-
ferred provider status or participation by the plan, antitrust enforcement should
prevent physicians from conspiring to restrain competition.

* Several hospitals conspire to block a certificate of need sought by another hos-
pital in order to meet contractual requirements of a health plan.

Such a conspiracy or agreement among competing hospitals to prevent a hospital
from competing for a health plan contract should be prohibited. Congress should
also consider a federal pre-emption of state certificate of need laws so that providers
can freely compete to participate in or establish a network by being able to provide
the necessary array of services for network enrollees. A capitated system will ensure
that providers will offer only those beds, services and equipment that can be sup-
ported by the volume of plan enrollees.

EXCLUSIVE CONTRACTS

* Managed competition will encourage plans to obtain exclusive dealing contracts
tying physicians, hospitals or other providers to a single network.

Developing a provider network already requires significant capital. If all or a sub-
stantial portion of providers in an area are already "locked up" with existing health
networks, it will be extremely difficult to establish a competing network or health
plan. Any new plan would have to invest significantly more to sign up physicians,
hospitals and other providers to establish a viable, competing network. Therefore,
inappropriate exclusive contracts impose a significant barrier to entry of more com-
petitors.

Such barriers affect not just price and quality, but also the variety of services of-
fered. Even with a standardized benefit package, plans could deliver the benefit
package in different ways and at various costs. Innovation is the cornerstone of com-
petition and therhllmark of American medicine. Innovation must continue to play
a significant role in our health care system. Antitrust policy must assure that man-
aged competition does not create nevw or heightened barriers to entry.

Neither plans nor networks should be allowed to dominate a market by obtaining
inappropriate exclusive contracts with the majority of physicians and hospitals. Ex-
clusive contracts should be limited in number relative to market domination and in
duration. This allows alternative plans the opportunity to approach and the oppor-
tunity to obtain contracts with providers of health care in an area. If the use of ex-
clusive contracting leads to a monopoly and deprives consumers of choice among
competing plans, government should apply antitrust laws.

EASING ANTITRUST ENFORCEMENT

A reformed health system will require a different balancing of interests to support
the goal of achieving a more efficient and effective health care system, while protect-
ing consumer choice among plans competing on price and quality. Some cases will
merit an easing of antitrust enforcement. However, few circumstances will justify
a complete exemption from existing antitrust laws.

SHARED SERVICES AND MERGERS

* Several hospitals and their medical staffs organize a health plan and agree to
share certain services, such as those related to expensive technology but do not
create a monopoly.

This type of activity should be encouraged by easing antitrust enforcement. It
does not limit choice of plans even though it may lessen competition for certain serv-
ices if viewed solely on a hospital rather than network basis. Competition should
be among plans. Shared services do not limit and can enhance plans abilities to
compete with'one another.

Decisions to allocate services among hospitals should be viewed in terms of the
network. If it makes economic sense for the network, it should be allowed, but if
it is a provider decision to achieve monopoly status or reduce their competition or
keep out other networks, it should be enjoined.

* Several hospitals form a network, buy another hospital and close it.
If there is excess capacity and a sufficient number of competing plans with ade-

quate hospital participation, such action should be allowed to contain costs and
make the health care system more efficient. If, however, such action significantly
reduces consumers choice among plans, it should be prohibited.
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FEDERAL GUIDELINES

Providers and insurers will need guidance from the Department of Justice and the
Federal Trade Commission as health reform and managed care growth encourages
the development of provider networks. Antitrust enforcement should include publi-
cation of guidelines addressing concerns of these entities and a clarification of anti-
trust enforcement policy. These Federal guidelines should protect networks and pro-
viders from state and private challenges. Providers and networks should also have
access to a pre-clearance process before they make substantial capital expenditures
or risk stiff penalties developing networks not in accordance with the antitrust laws.
However, the process or guidelines should not include broad blanket immunity from
antitrust challenge.

CONCLUSION

Current antitrust policy views hospital activities and arrangements in isolation.
The focus of antitrust policy, under a reformed system based on capitated plans,
should be on competition among plans, not providers.

The organization of a capitated network, by itself, should not be viewed as an
antitrust violation under current law. Sole providers, such as those in some rural
areas, already have a de facto monopoly. If a competing plan tries to develop in the
area and the sole provider refuses to participate, the test should be whether that
is a boycott or a legitimate unilateral refusal to contract. The sole provider should
not be obligated to join, but refusal should be based on economic, quality, or other
reasons, not as part of an effort to achieve monopoly status for the single existing
network.

As the Administration and Congress consider significant changes in the financing
and delivery of health care, they must examine the applicability of current antitrust
laws. With the advent of managed competition traditional antitrust prohibitions will
still play an important role. However, the unique competitive environment created
by managed competition requires a review of existing antitrust policy with an eye
towards changes that are likely to lead to significant quality and price competition
in health care markets and a more efficient health care system.

STATEMENT OF RONALD SCHIEMANN

My name is Ronald Schiemann. I am the Administrator of Quality Health Net-
work, Inc. (QHN) a not-for-profit integrated service network located in Red Wing,
Minnesota. Red Wing, Minnesota is a 15,000 population community. Our community
cannot hope to have more than one hospital nor more than one multi-specialty clinic
and neither can our neighboring communities. Red Wing is located between "world
class" health care centers; one located in Rochester, Minnesota and the other located
in Minneapolis, Minnesota, each one being an hour drive from Red Wing.

Quality Health Network is a coalition of Red Wing area employers concerned
about improving the quality of medical care for their employees and controlling fu-
ture increases in medical costs. Employees, employers and health care providers
have an opportunity to work together at the local/regional level to support a quality
managed health care system.

Our intention in developing our network was to be proactive and open in a part-
nership arrangement with employees, health care providers and health care regu-
lators. In that regard, we discussed our concept with the Minnesota Department of
Health in concert with our local representative and senator. We received their ap-
proval and support.

As we progressed, we were warned that the Minnesota Attorney General's Office
was notified of our efforts and the result was that we were going to be stopped in
our efforts because of possible antitrust violations. A meeting with the Attorney
General's Office assured us that what we were doing was true competition and we
received a "letter of comfort" from their office. However, a maior change had -to be
implemented by our organization.

That change forced both our hospital and our clinic representatives to withdraw
from the creation of Quality Health Network. It was the Attorney General's opinion
that their involvement could be cause for antitrust violations regardless of the ex-
tent of their involvement as a provider and/or an employer.

The effects of this forced change caused considerable delay, restructuring of our
organization with additional costs, changes in committee reassignments and so on.
High levels of frustration on the part of the employers and health care providers
were generated because of the need to commumcate separately with the hospital
and clinic. The situation contributed little to development of a partnership relation-
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ship between the health care providers and Quality Health Network members. In
addition, it severely discouraged employers and the health care providers from con-
tinuing their two year efforts in the development of our network.

Papers and periodicals state that antitrust reform is unnecessary for health care
providers and employers to reach an agreement for the development of integrated
networks. However, reality doesn't agree. Please take our experience to realize that
current antitrust regulations were a major detriment to the development of our net-
work.

Although current antitrust regulations caused considerable delay and costs, Qual-
ity Health Network has been established and currently servicing employees, employ-
ers and contracted health care providers. Our success has generated very strong in-
terest by other rural communities, employer groups and health care provider net-
works. However, continued confusion on antitrust regulations continue to foster
delays in action by these various groups.

Antitrust legislation was built to prevent a concentration of a particular product
by large powers. A local community health care network like QHN offers:
• Local employers who are willing to pay what it costs for good local primary and

secondary health care for their employees and their families,
" Local health care providers who make a commitment to provide local primary

and secondary health care on v cost-effective basis,
" Local employees and their families who want to use a community owned or op-

erated hospital, emergency room and clinic,
" A competitive alternative for the community's citizens to the huge third party

payor organizations with their large homogeneous programs,
• A competitive choice for the citizens of the community between large metropoli-

tan hospitals and a community operated hospital, and
• A competitive choice for the community's citizens between large metropolitan'

clinics and their local community-operated clinic.
Quality Health Network gives the community a chance to say that it is not satis-

fie with being told they are delivered the "best and most cost-effective health care"
when they do not believe it. The current system requires our community to stand
and helplessly watch the financial health of its local health care providers slowly
drained away, until they are reduced to nothing. The resulting vacuum will allow
large, highly concentrated health care providers and third party providers to step
in with absolutely no health care competition in our community at all.

Quality Health Network is based on the following premises:
1. Proactive quality health care in terms of measurable medical outcomes and cus-

tomer satisfaction is vital and will ultimately control the costs of health care.
2. Health care is a local issue and should be managed on a local level.
3. Unbundling of how health care is presently provided is necessary to eliminate

the unwieldy and costly administration of the current systems.
4. Group purchasing of services and products will allow strength in negotiating

for those products and services.
5. Employees, employers and health care providers must be involved in the qual-

ity and level of care given.
What works in the rural areas to promote competition is cooperation. We want

to provide businesses and citizens of our community with a competitive choice be-
tween local health care and health care provided by large metropolitan health care
clinics, hospitals and third party payor organizations.

We need antitrust legislation reform on both Federal and State levels that will
allow rural or small community health care providers to take a cooperative role in
the development of integrated service networks. We need assistance in the interpre-
tation of antitrust regulations on a Federal level rather than depend upon estimates
of what the Federal response will be to an action.

An equally disturbing situation exists for employees and employers who are too
small to participate in an integrated service network without the development of a
Multiple Employer Trust arrangement.

Based on our legal counsel advice, we have determined that Multiple Employer
Trust regulations are so onerous that we are forced to exclude the smaller employ-
ers and individuals from participation in our network at this time. This prevents
individuals and smaller employers from realizing the same options and flexibility
now available and enjoyed by larger employers.

Regulations on Multiple Employer Trust arrangements must be reformed to the
point where they encourage rather than discourage network building in rural areas.

A quality, effective, financially sound hospital and clinic are vital to the economic
well being of rural communities. In addition to providing high quality care to the
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community, they play a pivotal role as an inducement for ffrm considering expan-sion into the community as well as an employer role in providing an economic con-
tribution to the community.

Involvement by employees, employers and health care providers and incentives forthese parties are vital to a successful partnership arrangement needed in order tocreate a local, rural health care network. Antitrust reform is crucial to the creation
of that successful partnerships arrangement.
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