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PROPOSALS TO RENEW GENERALIZED
SYSTEM OF PREFERENCES

MONDAY, JUNE 20, 1994

U.S. SENATE,
COMMITTEE ON FINANCE,
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Washington, DC.

The hearing was convened, pursuant to notice, at 1:30 p.m., in
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the subcommittee) presiding.

Also present: Senator Conrad.

[The press release announcing the hearing follows:]

[Press Release No. H-39, June 14, 1994]

INTERNATIONAL TRADE SUBCOMMITTEE TO HOLD HEARING ON PROPOSALS TO RENEW
GENERALIZED SYSTEM OF PREFERENCES

WASHINGTON, DC.—Senator Max Baucus (D-MT), Chairman of the Senate Fi-
nance Committee’s Subcommittee on International Trade, announced today that the
Subcommittee will hold a hearing on the Administration’s proposal to renew the
g}geéxfralized System of Preferences (GSP) program, which expires September 30,

The hearing is scheduled for Monday, June 20, 1994, at 2:00 p.m. in room SD-
215 of the Dirksen Senate Office Building.

Senator Baucus said, “The GSP program is an important part of our U.S. trade
laws. Not only does the program assist developing countries with their long-term de-
velopment plans through export expansion, it alsec promotes greater market access
and intellectual property protection for the United States abroad.

“I strongly support renewal of the GSP program,” Baucus said.

Title V of the 'Frade Act of 1974, as amended, establishes the GSP program, which
provides duty-free entry to imports of selected products from eligible developing
countries. Originally authorized in 1974 for 10 years, the Trade and Tariff Act of
1984 modified the program and authorized its extengion through July 4, 1993. In
1993, President Clinton requested a 15-month extension of the program, through
September 30, 1994. Congress granted the exfension in the Omnibus Budget Rec-
onciliation Act of 1993 (Public Law 103-66). The Administration stated at the time
that it would work with the Congress during the 15-month extension to develop a
E;oposal f§§ a longer-term extension. The Administration announced its proposal on

ay 16, 1994.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN OF THE SUBCOMMITTEE

Senator BAUCUS. This hearing will come to order. Today this sub-
committee will review the prospects for amending and renewing
the generalized system of preferences, otherwise known as GSP.

GSP gives developing countries in Africa, Latin America, South-
east Asia and the Middle East duty-free access to our market and
a range of products which are not sensitive to imports. About $14
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kéilslion worth of imports a year comes to the United States under
P,

About 140 countries are eligible for the program. The largest
beneficiaries include Mexico, Malaysia, Thailand, Brazil and the
Philippines. It is a valuable and important way to promote develop-
ment through trade rather than direct foreign aid.

GSP is also a unilateral benefit. We do it out of the goodness of
our heart. In exchange for this unilateral benefit, we ask recipient
countries to take some modest steps which benefit both their own
people and America.

Specifically, we ask them to give American exporters nondiscrim-
inatory access to their markets, pass and enforce laws to ensure re-
spect for American intellectual property. Also we ask them to not
exappropriate American property without compensation and to
take at least some steps, hopefully more steps, toward respect for
internationally recognized worker rights like banning child and en-
forced labor, allowing trade union organization and ensuring safe
and healthy work places.

The GSP is a critical program and must be renewed this year.
It is good for the United States, for developing countries, for busi-
ness and labor, and there is no excuse for letting that expire.

We most recently renewed GSP last June. But given the heat of
debate at the time over NAFTA the program did not receive a full
review and the only change made was to add Russia and some
other formerly communist republics as beneficiaries.

Thus, the renewal was extended for only 18 months and without
legislation to renew it once again GSP will lapse this fall.

As we approach the renewal of this program, we have received
suggestions both for strengthening and cutting back these qualify-
ing standards. I think we are absolutely right to strengthen the
qualifications. Countries which want special access to our market
should be asked for something in return. They should protect intel-
lectual property. They should allow trade unit organizing. These
are things they should do anyway as a matter of course.

I also believe there are compelling reasons to add an environ-
mental standard. Trade and commerce are not only ends in them-
selves, if we pursue them only for their sake, we can harm the
global environment and quality of life, not only abroad but here at
home.

The Maquiladora program on our border is one example. Another
is the drift net fishing some GSP beneficiaries pursued in the
1980’s. It brought them temporary higher profits, better trade bal-
ances, but badly damaged specific fishing grounds, long-term pros-
pects for sustainable development and the livelihoods of American
fishermen in the process.

Thus, I strongly believe that when we renew GSP we should ask
the beneficiaries to respect international standards on trade-related
environmental matters. These can include the bans on trade in en-
dangered species and on drift net fishing and other destructive ma-
rine practices and perhaps other carefully chosen issues such as
rain forest protection as well.

Some other eligibility standards can also be strengthened. First,
GSP should be amended to tie eligibility to meeting the Uruguay
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Round level of intellectual property standards on an accelerated
time table.

Second, we should also review the worker rights provision. The
present langunage requires only taking steps toward meeting inter-
national standards and we should consider whether to replace it
with a provision that requires beneficiaries to adopt and enforce
laws that meet these standards.

The most important thing, however, is that GSP be renewed. It
can improved. It should be improved. But it is already a good pro-
gram that contributes a great deal to our trade policy. Whatever
else we say about it, the most important thing is that if we do not
act GSP will lapse in December.

Today we will hear from the administration as it plans for re-
newal and from business, labor and environmental groups with an
interest in the program’s renewal and revision. I thank our panel-
ists for taking the time to participate in today’s hearing.

The first witness will be the honorable Rufus Yerxa, who is a
Deputy USTR, who has extensive knowledge and has worked quite
a bit with the program. Ambassador, we are very honored to have
you here and encourage you to proceed in any manner you wish.

I do not know that you are going to take more than 10 minutes
in your statement, but I urge you to stay within 10 minutes as best
you can.

STATEMENT OF HON. RUFUS YERXA, DEPUTY U.S. TRADE REP-
RESENTATIVE, WASHINGTON, DC, ACCOMPANIED BY JO-
SEPH DAMOND, EXECUTIVE DIRECTOR, GSP PROGRAM,
USTR

Ambassador YERXA. Thank you, Mr. Chairman. Let me say first
of all to thank you for this important hearing. You are right that
this is an extremely important program and we appreciate the
leadership that you have shown on this and on most other trade
issues over the past year and a half that I have had the pleasure
to work with you in my present capacity.

We hope that as we move towards completion of Uruguay Round
implementing legislation and other matters this year that we can
address this very important issue.

I am accompanied today by Mr. Joseph Damond, who is the Ex-
ecutive Director of the GSP Program at USTR to make sure that
we can answer all of your questions on the programs.

But let me start by indicating where we stand in our current pro-
posal to renew this program. Last August President Clinton signed
legislation extending the program through September 30 of this
year as you indicated. And at that time the administration did note
its strong support for the long-term renewal of the program and we
have spent the last year developing a legislative proposal for re-
newal which I would like to briefly outline.

But first, I would like to just discuss what the program is and
why its renewal is so important. At this time 147 countries are eli-
gible to ship over 4,000 different items duty-free to the United
States under GSP. Last year duty-free imports from all countries
under GSP totalled nearly $20 billion.

This year marks the twentieth anniversary of the program. Dur-
ing that period we have seen many changes in its operation, in the
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countries that have been covered. As you know, we have removed
a number of countries from GSP as they have moved up the devel-
opment ladder.

But the administration does believe that it continues to play a
vital role in U.S. trade and foreign economic policy. It remains an
important program for several reasons. First of all, GSP remains
a key means of advancing development in beneficiary countries
using trade instead of aid, as you said, Mr. Chairman. It is one
form of economic assistance that fosters and builds markets.

This not only benefits the residents of the beneficiary countries,
but works to create new market opportunities for American firms
and thus jobs for American workers.

Second, our GSP program is designed to encourage developing
countries to adopt international trade and labor standards which
also fosters development. The administration is committed to ac-
tively enforcing the eligibility provisions of the law and our record
over just the past year indicates that our approach is yielding sub-
stantial results. I can go into that in further detail during ques-
tions and answers with you, Mr. Chairman.

We believe that using GSP to foster greater adherence by devel-
oping countries to international rules is entirely consistent with its
objective of economic development. since we believe that these
standards themselves promote such development. Because of its
usefulness in promoting market-based economic development, it
has also become an important part of our policy towards economies
iél transition in central and eastern Europe and the former Soviet

nion,

Most of these countries are now GSP beneficiaries and we believe
that the preferences foster opportunities for new entrepreneurs in
these countries, as well as helping them to earn hard currency.
And in that way, it is helping to foster political and economic sta-
bility in the former Soviet block.

Finally, GSP plays an important role in keeping literally hun-
dreds of U.S. firms competitive in international markets. It enables
companies in dozens of sectors the ability to source components and
diversify their output at a lower cost, enabling them to better com-
pete against firms in Europe, Asia and elsewhere.

To lose this advantage, especially when competing firms in other
industrialized countries have the ability to benefit from GSP
schemes in those countries would dull the competitive edge of U.S.
companies and ultimately would cost us jobs.

To better achieve these objectives the administration recently
transmitted to Congress its proposal for a renewed program. There
are four major elements in the administration’s new proposal.

First, we retain the current criteria for country eligibility with
some minor modifications, including the removal of anachronistic
provisions on communist countries and OPEC members. This is to
ensure that countries receiving GSP are working to meet inter-
national standards on trade and on worker rights as I have noted.
We are committed to the effective enforcement of these provisions.

Second, the proposal lowers the program’s thresholds for grad-
uating—that is, removing both products and countries from GSP
eligibility. This includes lowering the competitive need limits that
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govern how much of any single item is entitled to be shipped duty-
free from a country.

Lowering these limits will better allow us to monitor and control
the use of GSP by the largest most competitive beneficiaries whose
share of GSP benefits has increased significantly in the last several
years. In essence, if a country begins to be internationally competi-
tive in a particular product, our view is the program should no
longer treat them as needing the special benefits of the preference.

We believe that the competitive limits need to be reduced in
order to more quickly graduate products in countries that have be-
come competitive. Our proposal also lowers the per capita income
threshold for graduating advanced countries from GSP, thereby di-
recting it more towards the most needy countries.

Third, the administration’s proposal gives the President the au-
thority to grant expanded benefits to the least developed countries.
As with the lowering of the competitive need limits, this proposal
is meant to better focus the program’s benefits on the most truly
needed countries. This provision is also in accordance with the
Uruguay Round ministerial declaration on measures in favor of
least developed countries.

Finally, Mr. Chairman, and of no little importance to GSP bene-
ficiary countries and petitioners, we propose to reform the review
process, including the establishment of clearer standards for the ac-
ceptance of petitions. A common comment and complaint about the
GSP program is that the regulations do not define clear informa-
tional standards for the acceptance of petitions and for review.

Our proposal would do that, which we believe will improve the
transparency and predictability of the program’s administration to
the benefit of both interested U.S. parties and beneficiary coun-
tries.

In conclusion, as you have said, GSP plays a unique role in U.S.
trade policy. It has served both the interests of the United States
and beneficiary countries for nearly two decades. We strongly sup-
port its renewal and want to continue our close work with this
committee and the Congress to achieve this proposal.

Now you have raised a number of issues which I am prepared
to address in discussion with you, including the question of how we
handle such issues as labor, intellectual property, environment and
other key concerns. And, of course, we need to talk with you about
what is in light of the budgetary constraints, what is the best way
to achieve renewal.

We have proposed, as you know, Mr. Chairman, that this pro-
gram be included as part of Uruguay Round implementation legis-
lation. We need to discuss with you how we can best accomplish
that goal.

Let me thank you. I am at your disposal for any questions, along
with Mr. Damond.

Senator BAuCUS. Thank you very much, Ambassador.

[leile ]prepared statement of Ambassador Yerxa appears in the ap-
pendix.

Senator BAUCUS. Let us begin at the last point. That is, the cost
under the budget provisions, you know, how we accommodate that,
how we pay for it, et cetera. Should there be a waiver or whatnot?
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I would just like your recommendation on how we accommodate
the budget provisions with respect to extending GSP.

Ambassador YERXA. The current estimates, as I understand it, is
that the 5-year cost is somewhere around $2 billion. The 10-year
cost of the program renewal would be double that. Now as you
know, we have indicated to the committees on both sides, to your
committee and to the House Ways and Means Committee, that
with respect to the Uruguay Round we are prepared to sit down
with you and work out how this program would fit in and what
%&ind of duration we would give to it in light of the budgetary prob-
ems.

What we think is very important is that the policy changes we
are recommending here in the legislation itself be implemented.
Then we make a decision on duration based on what you and the
committee feel is most acceptable. Clearly a full $2 billion price tag
on this in the current environment would be difficult. But maybe
that can be worked out. If not, the administration is prepared to
consider a temporary extension, but with the permanent program
changes in place. Then next year in the budget cycle, if need be,
we could renew it further.

Mr. DAMOND. About $500 million.

Ambassador YERXA. A 1-year extension would cost about $500
million. So those are the options for dealing with the pay-go prob-
lem. It seems to us that if we are going to do it on the Uruguay
Round bill obviously we need to view it in the context of that entire
package.

Senator Baucus. Can you give us some sense of when you might
have a more precise recommendation? You outlined the issues and
you outlined some of the alternatives, but there comes a time when
we have to make some decisions here.

Ambassador YERXA. Yes.

Senator BAucuUs. I am just curious when the administration
might be at the point to more specifically make some recommenda-
tions.

Ambassador YERXA. I believe that when we come back from the
recess we will have a number of specific points to raise with the
committee about the pay-on issues related to the Round. But as we
have stressed over and over again, this is something we want to
work out with you. So our initial proposals could be an initial start-
ing point for working out a package. But I would imagine it would
be shortly after the 4th of July recess.

Senator BAucus. I appreciate that. As you know, in the Uruguay
Round there are provisions of the Round that provide that GATT
contracting parties agree that “the relations in the field of trade
and economic endeavors should be conducted in accordance with
the objective of sustainable development.” Obviously a heavy em-
phasis on environmental provisions,

As you know, including this provision in the Round was a pri-
mary objective of U.S. Government. Why should not that standard
also be incorporated in GSP? That is, in determining the degree to
which the United States should either extend benefits or continue
benefits or perhaps withhold.

Ambassador YERXA. I think there are a number of factors we
have to consider here. One of them is that first it should be said
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that obviously we feel if is important to advance our interest in
having a better relationship between trade and environmental poli-
cies. That is one of the reasons that we proposed that there be ex-
tensive discussion of this in the WTO context.

But I think there are some real constraints in how you could
fashion a specific provision with specific standards in this legisla-
tion. First of all, there is not to the same degree internationally ac-
cepted standards in the environment that there are in the labor
field, for example.

hSen}z:tor Baucus. But this is an American unilateral program
though.

Ambassador YERXA. I understand that. But with regard to using
it as a device to establish internationally recognized standards, we
do have that constraint to keep in mind, not that we could not ef-
fectively work with countries to promote sustainable development.

But we believe that the GSP program itself has done that in
many respects because it promotes the kind of diversification by
countries away from basic agriculture and commodities where they
might not be engaging in sustainable development.

But the second thing I would stress is that the kind of leverage
we have under GSP is limited and is declining somewhat. Adding
significant new conditions to the GSP eligibility program could hurt
us in obtaining results in any other area. We think at this stage
we would be far more comfortable with dealing with the environ-
mental issue in the context of broader negotiations, in the context
%‘t;'f‘}ée WTO and the development of new work programs under the

Senator BAUCUS. But why is that? Let us take the Marine Mam-
mal Protection Act. I do not know if there are any countries that
we give GSP to that perhaps violate that Act, or the United States
thinks might violate that Act. But let us assume hypothetically
that there is one. Why should not the United States enforce a law
it believes in quite strongly, the Marine Mammal Protection Act by
not extending it or denying benefits? What is wrong with that?

Ambassador YERXA. I think the problem would be in setting forth
specific criteria for individual countries and individual prod-
ucts—-—

Senator BAUCUS. It is the same criteria applied to Americans.

Ambassador YERXA. Well, I think the problem here is that you
have all sorts of different countries at different levels of develop-
ment. I do not think that it is as an effective measure for dealing
with those problems as some others we have at our disposal.

Senator BAucus. Why might that be?

Ambassador YERXA. Because one of the challenges we have here
is to develop some international consensus on these issues before
beginning to use these kinds of trade devices.

Senator BAUCUS. Generally I think there are a lot of Americans
who wonder, why in the world should we Americans give $14 bil-
lion annually to some of these countries that are doing pretty well.
I do not know if these countries are still granted preferences or not,
like say Malaysia, Brazil, Thailand, countries that are——

Ambassador YERXA. Malaysia is, Thailand is, Brazil is. They all
three are. They are the three major beneficiaries.
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Senator BAUCUS. And a lot of Americans are thinking, my gosh
a lot of American companies are there, make a lot of money. A lot
of other countries have their companies there making a lot of
money. What is going on here in the view of many. Why are we
continuing to provide all these benefits to these countries that we
are competing with? Particularly countries that do not enforce their
intellectual property laws very well, countries which are in some
sense going to take advantage of the United States. And any of the
countries, too, where the income distribution is not very good.

Some might suggest, my gosh, we are giving all these benefits to
these countries. So it is the wealthy people, the top of the hier-
archy, who really receive the benefits. Major companies receive the
benefits while the average person out in the hinterland does not
get the benefits of this. What is your response to those?

Ambassador YERXA. Well, a couple of things I would stress. First,
with respect to labor standards and intellectual property protec-
tion, the use of GSP has been very effective. I think we have sub-
mitted to the committee I would be glad to go over it for you what
we have been able to achieve with a number of countries in the last
7 years since this standard was added.

I think it has been very effective in moving in the right direction.
But those are cases in which we had explicit standards against
which to measure a country’s performance. They were standards,
which as I say, were international standards.

With intellectual property, I think the annual review process has
enabled us to get countries to do a remarkable number of things.
I think it has been used with intelligence and flexibility to achieve
the best possible kinds of results.

I guess the concern I am raising here, Mr. Chairman, is just how
you can build that in for the environment given the fact that we
do not have common standards to deal with here. We have some
pretty significant differences between countries over how those
standards were applied.

Senator BAucuUs. 1 was not referring specifically to environment.
I was just making a more broad, general statement. With respect
to intellectual property, why should not the standard be the Uru-
guay Round standards? That is 5 years for developed and 10 years
for developing countries as we apply GSP.

As I understand it, the basic intellectual standard we now use
is weaker than that, from an American business point of view.

Mr. DamMOND. The standard in the current law is simply ade-
quate and effective protection of intellectual property which is in
some ways broader than implementation of the TRIPS agreement,
GATT for example.

Senator BAUCUS. Right.

Mr. DAMOND. A country could even be in compliance with the
GATT agreement and we could determine——

Senator BAUCUS. Maybe that is possible, but in actual practice
though, I am just curious about the degree to which intellectual
property provisions are weaker than the TRIPS in the Uruguay
Round or not.

Ambassador YERXA. In these countries you mean?

Senator BAucus. In these countries.
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Ambassador YERXA. Well, in a number of these countries they
are currently weaker and we see the GSP statute as an important
means of positive leverage to influence improvements. But we do
have a set of international standards here to work towards.

It seems to me that we have used the program very effectively
in that regard. If you look at the progress we have made with a
number of these countries, GSP has been an element in that nego-
tiation.

Senator BAucus. I see Senator Conrad is here.

Could you give me one or two or three best success stories where
GSP has, in fact, been a good leverage to encourage a country to
do what it otherwise should be doing anyway? In this case, let us
say to give better protection to intellectual property.

Ambassador YERXA. In fact, I will submit this for you, Mr. Chair-
man. There are about two pages of specific cases where countries
in the context of GSP review have made commitments to us. Let
me ask Mr. Damond to summarize.

[The information requested follows:]

Usks oF GSP LEVERAGE

The following outline highlights how GSP has been used to obtain progress (or
punish the lack thereof) in the worker rights, intellectual property and expropria-
tion areas.! In each case cited below, the GSP review was instrumental in achieving
the described outcome.

A. WORKER RIGHTS

1993 Annual Review (ongoing; final results in June 1994)

Costa Rica: Enacted ILO-approved reforms to existing labor code in 1993,
strengthening legal protections against anti-union discrimination and prohibiting
solidarity associations from engaging in collective bargaining or interfering with
labor union activities; Supreme Court issued major decision upholding basic worker
rights. AFL~CIO withdrew petition on basis of progress.

El Salvador: Introduced significant labor code reform package, approved by the
ILO, before the national assembly in Dec. 1993. Reforms would allow agricultural
workers to form unions, repeal the Executive's power to dissolve unions, and im-
prove protections for the right to strike.

Guatemala: Passed new labor code in December 1992 increasing protections for
union leaders, reducing administrative requirements for union registration and in-
creasing fines for violations of the code. Hired and trained 37 new labor inspectors;
reduced backlog of unions applying for recognition.

Indonesia: Repealed Decree No. 342 of 1986 which authorized military interven-
tion in labor disputes; promulgated a regulation authorizing collective bargaining at
the factory level by independent groups; invited and hosted an ILO delegation
whose objective was to assess Indonesian labor practices.

Malawi: Released labor leader Chakufwa Chihana; permitted reopening of re-
gional labor organization’s offices in Malawi; created management-labor councils in
l{g)g( industries for mediation of labor issues and scheduled free union elections for

4.

Paraguay: Enacted a new ILO-consistent labor code in 1993; requested U.S. tech-
nical assistance in developing enforcement mechanisms for the code; Supreme Court
declared unconstitutional a decree which effectively denied union leaders of their
authority to represent workers in essential union activities. AFL~CIO withdrew pe-
tition on basis of progress.

Thailand: Cabinet approved and submitted to Parliament in December 1993 leg-
iglation that would bring worker rights in the state enterprise sector significantly
closer to international norms; promised to revise the controversial NPKC Announce-
ment 54 of 1991; committed to reducing child labor abuses through various concrete
actions including increased inspections and prosection.

1In the 1986 General Review of GSP, there are also examples of improved market access in
beneficiary countries (e.g., Taiwan, Colombia) not detailed here.
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1992 Annual Review

Mauritania: Suspended from GSP for lack of steps to afford worker rights in
June 1993,

Panama: Passed new labor laws in 1992-93 reinstating the right to associate, or-
ganize and bargain collectively in export processing zones,

1991 Annual Review

Sri Lanka: Passed new regulations easing the access of labor organizers to export
processing zones. Bangladesh: Agreed to phase out suspension of labor laws in ex-
port processing zones. Took actions to deter child labor.

Syria: Suspended from GSP for lack of steps to afford worker rights.

1991 Worker Rights Reinstatements

Chile, Paraguay, and the Central African Republic (CAR) had been previously sus-
pended from GSP for lack of progress on worker rights. They were “reinstated” to
GSP in February 1991 as a result of new efforts in the area. In brief, these actions
were:

. thiie: Passed significant reforms to labor code, curtailed harassment of labor
eaders.

Paraguay: Government proposed reform of labor code and worked towards its
passage in legislature.

CAR: Pasged new labor law allowing for union activity; allowed formation of new
labor federation.

1990 Annual Review

Dom. Republic: Passed comprehensive new labor code; worked to improve status
of Haitian cane cutters.

Benin: Guaranteed right to strike, allowed major union to become independent
of government, began revision of labor code.

Haiti: Increased the number of judges in labor courts and the number of inspec-
tors for child labor abuses. Promised additional reforms under newly elected
Aristide regime.

Sudan: Suspended from GSP for failure to take worker rights actions.

1989 Annual Review

Indonesia: Liberalized policies allowing workers to strike, made efforts to make
labor federation more. responsive to workers.

Thailand: Tock actions in curbing child labor.

Liberia: Suspended from GSP for failure to take worker rights actions.

1988 Annual Review

Burma: Suspended from GSP for failure to take worker rights actions.
CAR: Suspended from GSP for failure to take worker rights actions.

1987 Annual Review

Korea: Passed new measures to ease process of forming new unions and to im-
prove labor standards. Implemented new minimum wage.

Taiwan: Submitted new labor law to legislature; created new avenues for treating
worker grievance.

1986 General Review of SP

Korea: Abolished labor law restricting union activities; proposed new labor re-
forms proposed.

Taiwan: Implemented regulations enforcing 1984 labor law.

Philippines: President Aquino proposed major changes to labor laws that in-
creased protections of union rights.

Paraguay: Suspended from GSP for failure to take worker rights actions.

Romania: Suspended from GSP for failure to take worker rights actions.

Nicaragua: Removed from GSP for failure to take worker rights actions.

B. INTELLECTUAL PROPERTY RIGHTS

1983 Annual Review (ongoing—final results in June 1994)

El Salvador: Passed a new copyright law and amendments to penal code to deal
with offenders; results not final.

Guatemala: Continued progress in abating the piracy of U.S. satellite broadcasts
by cable TV operators; adopted implementing regulations for cable law; committed.
to passage of copyright, patent and trademark laws; results not final. Honduras: En-
acted comprehensive intellectual property legislation in 1993; made progress in
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?baﬁng the piracy of U.S. satellite broadcasts by cable TV operators; results not
inal.

Dom. Republic: Made continued progress in abating the piracy of U.S. satellite
broadcasts by cable TV operators; upgraded Copyright Office; results not final.

Poland: Passed a new copyright law in early 1994; results not final,

Venezuela: Passed a new copyright law; petition withdrawn by IIPA.

1992 Annual Review

Malta: Explicitly agreed to end the piracy of videos by taking various steps; peti-
tion withdrawn by MPEAA on basis of progress.

India: GSP benefits suspended on $60 million in chemical, pharmaceutical and
other imports for lack of progress in resolving pharmaceutical patent issue.

1991 Annual Review

Mexico: GSP competitive need limit waivers granted on $2.4 billion in imports
for passage of comprehensive patent and copyright legislation. )

Philippines: GSP competitive need waivers granted on $110 million in imports
for progress in the copyright area.

Chile: Reinstatement to GSP was withheld until passage of pharmaceutical pat-
ent law; reinstated February 1991,

1990 Annual Review
Malaysia: Granted GSP competitive need waivers for amending its copyright law.
1989

Thailand: GSP benefits suspended on $300 million in Thai imports for lack of
progress in patents and copyrights area.

1987

Indonesia: Passed new copyright law, promised to enter into bilateral copyright
agreement with U.S.

1986 GSP General Review

Singapore: Committed to improving and passing of copyright law; Singapore’s
level of benefits increased 11% as result.

Taiwan: Improved intellectual property protection and market access for motion
pictures,

I}’lhilippines: Made progress in improving enforcement of intellectual property
rights.

Yugoslavia: Extended patent terms.

C. EXPROPRIATION

Ethiopia: Requested redesignation as beneficiary in June 1992, Ethiopia had
been deleted from the list of eligible countries in 1980 because of its failure to meet
the GSP law’s expropriation criteria. The President designated it as a beneficiary
developing country for the purposes of GSP in December 1992,

1992 Annual Review

Peru: A review of Peru was extended from the 1991 Annual Review pending a
final settlement with AIG. In June 1992, it was decided to grant three requests filed
by Peru to add items to GSP, but to defer implementation until such time as deter-
mined by the USTR. In September 1993, the petitioner withdrew its petition after
satisfactory resolution of the subject dispute, and the review was terminated.

1890 Annual Review

Peru: The review of Peru was reinitiated and it was decided to continue the re-
view until 1991. AIG favored pending because the company thought prospects for
further progress were good.

1989 Annual Review

Peru; At the request of AIG, the review was terminated without prejudice. AIG
noted the parties were engaged in good faith negotiations and the company was
hopeful of a satisfactory resolution of the claim.

enezuela: The review was terminated when Occidental Petroleum and Ven-
ezuela reached a mutually satisfactory settlement of the claim. The review had been
?_xtgpded from the 1988 Xnnual Review to allow the Expre Group to make a formal
inding.

Mr. DAMOND. I would say the most prominent examples, and this

is just the past year under the current administration, would be
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Venezuela. In fact, there was a petition that was withdrawn by the
intellectual property industry on the basis of a new law passed by
Venezuela.

There has been progress in Thailand, Egypt in the copyright
area. Guatemala where we have just about ended piracy in the
cable TV sector in the past year in the course of a GSP review. And
Cypress passed a comprehensive new copyright law in just the past
year and is apparently enforcing it quite well.

Senator BAUcUS. Right. Now are those examples where it was
GSP alone which was a lever or were there other levers?

Ambassador YERXA. Well, this is part of a combination of meas-
ures that we employ. As you know, we also have the special 301
process, which is a useful complement to this and a very important
complement. But GSP removal is one element in that process.

I think the most important thing here from USTR’s point of view
is, I think, we have to have some flexibility to deal with individual
circumstances. I know there are proposals out there to make the
loss of GSP automatic for countries that are not implementing the
TRIPS agreement within a short period of time—in other words, an
across-the-board removal of GSP for all countries that have no im-
plemented it within a period of time. I believe there is legislation
to that effect that has already been introduced in the Senate.

I would counsel against that kind of approach. I think that that
could end up actually reducing our leverage rather than increasing
it because it makes these matters not subject to negotiation, but
subject to an automatic determination.

I think there are certain LDCs that are capable of moving faster
than others towards full IPR protection. We want to be able to
flexibly focus our resources on the worst offenders which these pro-
posals would not allow us to do.

The current law allows us to ratchet our actions against offend-
ers which can be very effective. But in an across-the-board auto-
matic removal of benefits as we have seen in other contexts, Mr.
Chairman, I do not think would be the best way to proceed.

Senator Baucus. Thank you.

I would like to now turn to Senator Conrad who has been wait-
ing very patiently. Senator Conrad?

Senator CONRAD. Thank you, Mr. Chairman.

Welcome, Ambassador Yerxa and Mr. Damond. Can you give us
some estimate with respect to the changes in the competitive need
requirements and the per capita income requirements, what will be
the result of those changes in terms of the amount of trade,the vol-
ume of trade that comes under GSP?

Ambassador YERXA. Let me ask Mr. Damond. As I understand it
most of the major beneficiaries now—of course, Mexico is no longer
a GSP beneficiary and many of the more advanced Asian economies
are no longer beneficiaries. As I understand it, most of the bene-
ficiaries are still quite a bit below the per capita GNP limit.

Competitive need limits, of course, are done on a product-by-
product basis. So it really depends on the product and the country.
But let me ask Mr. Damond.

Mr. DAMOND. Well, with respect to the lowering of the competi-
tive need limits, there is about, as was mentioned, about $15 bil-
lion that is currently eligible for GSP. And lowering the limits from
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where they are now, which is about $108 million per item to our
proposal which is $75 million would probably capture another $1
billion to $1.5 billion of trade a year. That would be subject to
these lower limits and, therefore, could lose its GSP.

Countries are still allowed to come in and request a waiver of
those limits or an exception of those limits. But if they did not and
if a waiver were not %Tanted, then about probably another 10 per-
cent or so each year of items under GSP could lose eligibility.

Senator CONRAD. Can I go back to the question of how we are
going to pay for this? I know that Senator Baucus asked the ques-
tion. I would like to go back to it because we have an awful lot of
things around here we are trying to find money for. We have
health care. We have GATT. We have GSP.

Senator BAucus. Welfare reform.

Senator CONRAD. Welfare reform, well, hopefully, we do not have
to tackle that until next year, but that will be on the table.

It gets to be a pretty daunting challenge where this money is
going to come from. And very frankly, every time we turn around
we hear agriculture being targeted for welfare reform or GATT.
Can you put my mind at ease with respect to alternatives you have
looked at with respect to GSP reauthorization?

Ambassador YERXA. We have proposed that the GSP reauthoriza-
tion extension be included as part of the Uruguay Round imple-
menting bill. So we have not been looking at separate funding pro-
posals for GSP. We have been looking at them for the entire pack-
age.

I am not sure, Senator Conrad, what the current numbers are.
1 know that the estimate went down, the CBO estimates went
down somewhat. And quite honestly there are still a whole range
of options that are being discussed but I do not think the adminis-
tration has settled on any one proposal or series of proposals.

In any event, I think Director Panetta and Secretary Bentsen
have indicated these are things we have to come up and talk with
the committee about. Because if they cannot be worked out with
the committee on a bipartisan basis our sense is that they are not
going to fly,

So I think the short answer to your question is, it is part of the
Uruguay Round package and the same proposals that you have
seen floating around for the Uruguay Round would be the ones
that are under consideration,

Senator CONRAD. I was afraid of that. There are some very bad
ideas on that list.

p Ambassador YERXA. Well, that is the purpose of the consulta-
ions,

Senator CONRAD. Let me just suggest that the message get car-
ried back that, you know, agriculture took a disproportionate share
of the cut in 1990. It was right at the top of t;})xe list; in terms of
the proportion of the cut, agriculture was number one. Nobody is
even close in terms of percentage of cut that agriculture took in the
1990 budget deal.

In last year’s budget deal, agriculture was number one. Nobody
was even close with respect to agriculture. So I would hope when
they are putting together these plans that agriculture not again be
asked to take a disproportionate part of the load.
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Does that mean we take nothing? Well, I do not think that nec-
essarily follows. If there are savings with respect to the agriculture
sector that result naturally from a change in the agreement, then
maybe that should be considered.

Let me ask you this. On the funding question, how much atten-
tion has been given to the notion of a budget waiver given the fact
virtually every economist has told us that the so-called loss in
GATT is not a loss at all? Our static models and the pay-go provi-
sions of the budget require us to come up with these savings some-
where else. But in any economic terms there is not a loss to the
United States, there is a gain.

Ambassador Yerxa, can you tell us, has there been any consider-
ation of coming up here and talking about a budget waiver for at
least part of what would be required?

Ambassador YERXA. Can I on your first point about dispropor-
tionate burden being borne by agriculture? From my point of view
and from my boss’s point of view, I think share your assessment
that agriculture not be asked to bear that burden, that obviously
finding a solution that causes the least amount of burden to the
fewest number is what the administration is interested in.

Senator CONRAD. Montana coal, for example, would be a possibil-
ity.

Ambassador YERXA. We might have to work that one out. But I
guess with respect to the broader question, you know, I am a little
uncomfortable. This issue is above my level in the administration.
I am not here to propose any specific funding proposals to you at
this moment.

Consultations are being carried directly by Director Panetta and
by Secretary Bentsen. I think you would have to address to them
the question of which options they are looking at.

Senator CONRAD. You are very, very wise not to answer that
question.

Ambassador YERXA. I have been given the party line, Senator.
The party line as I interpret it is that the administration believes
that it should follow the rules that the Congress has set and iden-
tify for you the offsets that the administration would have in mind.
But that the whole fast-track process is one that has to be a con-
sensus between us before the President can submit a bill.

So in order to really get to something that he would feel com-
fortable introducing it has to be worked out with you, not only the
substantive provisions of the legislation, but the funding aspect as
well. That means, I guess, that any options that you want to dis-
cuss with the administration are perfectly appropriate and would
be given serious consideration.

Senator CONRAD. I really raised the question—I did not antici-
pate you answering it.

Ambassador YERXA. I understand.

Senator CONRAD. And you are wise not to answer it. I asked it
to send a signal. I am one who—nobody has voted on more things
to reduce the deficit I do not think than I have, nobody has opposed
budget waivers more frequently., But in this case we have some-
thing that does not make any sense. It makes no sense at all for
us to be living with this fiction that we are going to see reduced
revenues because of GATT when everyone knows it is going to in-
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crease revenues. It is going to increase economic activity. It is
going to be better for the economic position of the United States.

If I might, Mr. Chairman, one last question.

Senator BAucus. Go ahead.

Senator CONRAD. One of the concerns, Senator Baucus raised the
question of intellectual property ri%ilts and I just want to echo that.
But I want to go to another issue that is along the same lines. That
is, workers’ rights.

You know, it is one thing to be competing when there is some
kind of level playing field with respect to the standards that every-
body is re uireg1 to meet. But in terms of workers’ rights, it dis-
turbs me that our workers are being asked to compete with coun-
tries that do not have any standard for workers’ rights or have a
de minimis standard for workers’ rights.

So my question is: How does the proposal the administration has
put before us promote workers’ rights in beneficiary countries?

Ambassador YERXA. Well, the first point I would make is that the
administration has not removed the worker right provisions in the
law. We think the workers’ rights provisions are strong in their
current form. Ambassador Kantor has said we are committed to en-
forcing them actively.

I think our record in the past year does demonstrates the effec-
tiveness. The AFL-CIOQ itself recently withdrew two workers’ rights
complaints on Costa Rica and Paraguay on the basis of significant
progress. We have obtained results in many other cases as well. We
do need some flexibility in enforcing these provisions.

We think proposals limiting that flexibility would be counter-
productive. But I think we share the basic objective that you are
raising, Senator, that we should definitely move these countries on
the road to much, much higher standards. We have proposed im-
provements in the process of reviewing worker rights petitions that
give us more time to assess facts and establish clearer standards
for the acceptance of petitions and these are intended to make the
process more transparent and predictable for both petitioners and
beneficiary countries.

But we will submit to you for your view about three pages of
cases in the annual review process and individual countries where
we have seen significant progress because of this workers’ rights
standards.

[The information requested follows:]

KANTOR NOTES CONTINUED PROGRESS IN GSP WORKER RIGHTS, IPR REVIEWS

U.S. Trade Representative Mickey Kantor announced today that considerable
progress had been achieved in the GSP worker rights and intellectual property
rights (IPR) reviews considered in this year's GSP annual review. “Last year we sig-
nalled our resolve in enforcing the worker rights and IPR provisions of the GSP
law,” Kantor noted. “The outcome this year demonstrates that our approach has
yielded substantial results. I am pleased to report significant advances in the vast
majority of the worker rights and IPR cases reviewed this year.”

This year’s GSP annual review included 10 worker rights cases, and eight intellec-
tual property cases. Earlier in the year, the AFL-CIQ withdrew its worker rights
petitions on Costa Rica and Paraguay on the basis of progress in those countries.
Of the remaining 10 countries under review, Kantor noted that progress in five of
the cases was sufficient for the Administration to find that the countries were “tak-
ing steps to afford internationally recognized worker rights,” as required by the GSP
law. Those five countries are: Bahrain, El Salvador, Fiji, Oman, and Peru. While
progress was also evident in the remaining five countries under review—the Domin-
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ican Republic, Guatemala, Maldives, Pakistan, and Thailand—Kantor stated that
the Administration was still unable to determine that the countries met the worker
rights standard in the GSP law. As a result, the reviews of these countries are being
continued for various periods of time, as considered appropriate. “In those worker
rights cases that we have continued, we want to reiterate our commitment to ensur-
ing that the worker rights standard in the GSP law is met, and our desire for a
quick resolution of outstanding issues,” Kantor said.

Kantor also announced the results of the GSP intellectual property reviews of
eight countries. “In nearly all of the countries under review for their protection of
intellectual property, important gains have been made in the past year,” Kantor
noted. “On this basig, I am glad to announce that we are able to successfully com-
plete the review of three of these countries, Egypt, Guatemala, and Cyprus.” Kantor
noted that in the case of Guatemala, the petitioning party, the Motion Picture Ex-
port Association of America (MPEAA), had in fact recently withdrawn its complaint.

Kantor also announced that the IPR reviews of the remaining five countries—Do-
minican Republic, Honduras, El Salvador, Poland, and Turkey-—would be continued.
“In some of these countries, we are very close to resolving the outstanding issues,
and would be prepared to complete these reviews as soon as that occurs. In other
cases, progress has been slower than we would like, and while we are willing to
grant more time, the lack of sufficient progress will make it harder to continue to
Justify the continuation of full GSP treatment for these countries,” Kantor said.

The U.S. Trade Representative then summarized briefly the Administration’s find-
ings in each worker rights and IPR review:

Worker Rights Reviews

The GSP law requires that countries be “taking steps to afford internationally rec-
ognized worker rights” order to retain their eligibility for benefits. However, Kantor
noted: “That does not necessarily mean in cases where we find a country to be tak-
ing such steps that more should not be done to advance worker rights. In all of
these cases, we encourage countries to continue the progress they have made in
bringing their law and practice into closer conformity with international labor
standards. We have found the following five countries to be in compliance with the
worker rights provisions of the GSP law.

Bahrain: “Bahrain has issued regulations expanding the access of various classes
of workers to its labor law, has shown that workers in key sectors are effectively
represented in bargaining with employers, and has demonstrated that agreements
reached between labor and management are fully enforceable by law. In addition,
it is considering an expansion of its labor relations system. On the basis of these
measures, we find that Bahrain is ‘taking steps’, and we hope that Bahrain contin-
ues to bring its system into closer compliance with international norms, particularly
in the area of right of association.”

El Salvador: “After several years of review, El Salvador has finally enacted a re-
formed labor law after close consultation with the ILO, which brings its labor laws
into much closer conformity with international standards. Violence against workers
has also abated in recent years. In light of these actions, we find that El Salvador
is ‘taking steps’ and stress the importance of effective enforcement of its labor laws.”

Fiji: “Fiji has taken concrete actions to fulfill nearly all ILO recommendations
that bring its labor laws and regulations into closer conformity with ILO norms. On
fhe basis of these actions, we find that Fiji is ‘taking steps’ as required by the GSP

aw.”

Oman: “Oman has joined the ILO, and has asked for ILO technical assistance in
the drafting of a new labor code. In addition, it has informed us that the legal prohi-
bition on strikes will be eliminated, and there is evidence that strikes are being per-
mitted. These are important actions that advance Oman’s process of more fully
meeting international labor standards, and on this basis we find that Oman is ‘tak-
ing steps.” We look forward to Oman’s continued progress in these efforts.”

Peru: “This year's review centered primarly on the impact of decrees issued in
1992 that could have an impact on worker rights. We determined that while the de-
crees had the potential to limit the exercise of worker rights in Peru, there was no
concrete evidence that they were being implemented in a way that had this effect,
This conclusion, and the fact that labor rights are otherwise generally respected in
Peru led to the conclusion that Peru is ‘taking steps’ at this time.”

The U.S. Trade Representative also noted that advances in the labor area had
also been evident in the five remaining worker rights reviews, but that the Adminis-
tration had not yet been able to positively determine that these countries were yet
“taking steps” as required by the GSP law. As a result, these cases would be contin-
ued for varying periods as deemed appropriate in each case. Specifically:
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Dominican Republic: “The Dominican Republic has established mechanisms de-
gigned to improve the enforcement of labor laws in its export processing zones.
There is some evidence that these mechanisms will be effective, but in order to
make a more definitive finding, we are continuing this review for 90 days.”

Guatemala: “Guatemala has taken several important actions that should im-
prove the government’s ability to cite and correct violations of the labor code, and
to more quickly register those who would like to form unions. However, the Admin-
istration would like a brief amount of additional time in order to be more certain
about the efficacy of these measures. Accordingly, we are continuing the review of
Guatemala for 90 days.”

Maldives: “We are only just beginning what we hope is a productive dialogue
with Maldives. To assure that this dialogue is fruitful, we are continuing this review
for another year.”

Pakistan: “The Government of Pakistan has made clear its commitment to devel-
oping and enacting important reforms in the labor area. To have sufficient time to
asgess the nature and effectiveness of these actions, we are continuing the review
of Pakistan for another year, and look forward to continuing a constructive dialogue
on these issues.”

Thailand: “We made clear previously that the review of Thailand could be satis-
factorily completed once proposed legislation and actions that would restore worker
rights lost in 1992 was enacted. Such legislation has been introduced by the Thai
government before the legislature. As we noted previously, our expectation is that
labor legislation will be enacted in the legislative session in which it has been intro-
duced. We still look for a speedy completion of these actions.”

Intellectual Property Rights Reviews

Kantor also detailed the results of the eight intellectual property reviews con-
ducted this year under the GSP program:

Cyprus: “We have determined that Cyprus is taking effective action to enforce
its new copyright law. Accordingly, we are successfully concluding this review.”

Dominican Republic: “The government of the Dominican Republic has made
great progress in reducing the piracy of U.S. satellite television signals. Once we
are assured that its efforts are fully successful, we are prepared to successfully con-
clude this review.”

Egypt: “Egypt has taken action to provide for the effective legal protection of
copyrights. On this basis, we can successfully conclude our review of Egypt.”

1 Salvador: “El Salvador has made significant progress in improving the legal
protection of copyrights. However, these laws are only now coming into effect, and
there has not been sufficient time to determine whether enforcement actions against
major pirates is being taken. Accordingly, we are continuing our review of El Sal-
vador until such a determination can be made.”

Guatemala: “We note that the u{)etitioners recently withdrew their complaint in
this case, because of the successful efforts of Guatemala in eliminating the piracy
of U.S. satellite television signals. Accordingly, we are successfully concluding this
review of Guatemala.”

Honduras: “Honduras has made substantial progress in its legal protection of
copyrights, However, we are continuing the review at this time pending the resolu-
tion of certain primarily technical issues raised with the passage of recent legisla-
tion.”

Poland: “Poland has made progress in improving its legal protection of copy-
rights, but clearly more needs to be done. We are continuing our review of Poland
for the coming year in order to establish the effectiveness of government IPR en-
forcement actions, and to encourage further actions to provide world class copyright
protection.”

Turkey: “We are continuing our review of Turkey to give it more time to adopt
new IPR legislation that affords effective protection. We are nonetheless dis-
appointed with the slow pace of progress in Turkey, and urge the Turkish govern-
ment to more quickly move to resolve outstanding issues in this area.”
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1993 GSP ANNUAL REVIEW

July 1, 1984

PETITIONER(S] . STATUS
NUMBER * k2 ;
*001-CP-93 AFL-CIO BAHRAIN WR ACCEPT Taking Steps
002-CP-93 int't Labor Rights COLOMBIA WR REJECT -
Education &
Research Fund
{ILRERF)
003-CP-93 AFL-CIO COSTA RICA WR ACCEPT Taking Steps
Review Terminated 12/93
004-CP-93 AFL-CIO DOMINICAN WR ACCEPT Pend for 80 Days
REPUBLIC
*005-CP-93 AFL-CIO EL SALVADOR WR ACCEPT Taking Staps
*006-CP-93 AFL-CIO FlJi WR ACCEPT Taking Steps
*007-CP-93 ARL-CIO GUATEMALA WR ACCEPT Pend for 90 Days
008-CP-83 AFRL-CIO _ HAIT WHR ' ACCEPT  See footnote !
*009-CP-83 Asia Watch; ILRERF  INDONESIA WR *ACCEPT Review Suspended
See footnote 2
*010-CP.93 AFL-CIO MALAW! WR ACCEPT Review Terminated 12/93
011-CP-93 ARL-CIO MALAYSIA WR ¥ DEFER See footnote 3
012-CP-83 AFL-CIO MALDIVES WR ACCEPT Pend
013-CP-93 WLRERF MEXICO WR REJECT -
014-CP-93 AR-CIO MOROCCO WR REJECT P
*015-CP-83 AFL-CIO OMAN WR ACCEPT Taking Steps
016-CP-83 AFL-CIC: tnr' PAKISTAN WR ACCEPT Pend
Human Rights Law;
ILRERF
017-CP-93 AFL-CIO PARAGUAY WR ACCEPT Taking Staps
Raview Terminated 12/93
018-CP-93 AFL-CID PERU WR ACCEPT Taking Steps
018-CP-83 ILRERF SRI LANKA WR REJECT -
*020-CcP-83 AR-CIO THAILAND WR ACCEPT Pend
*021-CP-33 American PERU EXF ACCEPT Petition Withdrawn 8/33

international Group,
Inc.

1. Haiti: Active portion of review suspendad at this tims.

2. Indonesia: Suspension {not termination) of formal review announced 2-16-94. Will assess progress in §

months.

3. Malaysia: Decision on whether 10 accept the pstition has been deferred.
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- . status.

NUMBER'
022-CP-93 Int’l Intellectual CYPRUS IPR * ACCEPT  Review Terminated
Property Alliance
{HPA}
*023-CP-93 Motion Picture DOMINICAN IPR ACCEPT Pend
Export Assoc. of REPUBLIC
America (MPEAA}} .
024-CP-83 HPA EGYPT PR ACCEPY Review Terminated
025-CP-93 (117 EL SALVADOR PR ACCEPT Pend
*026-CP-83 MPEAA GUATEMALA  IPR ACCEPT Petition Withdrawn 6/34
*027-CP-33 MPEAA HONDURAS PR ACCEPT Pend
028-CP-93 HPA POLAND IPR ACCEPT Pend
029-CP-93 IPA TURKEY PR ACCEPT Pend
030-CP-93 HPA VENEZUELA PR ® ACCEPT  Petition Withdrawn 10-1-93
. Review extended from 1992 Annual Review
WR = Worker Rights IPR = Inteilectual Property Rights EXP = Expropriation

4. Cyprus: EXPEDITED. SUSPENSION deferred depending on adequate law.
5. Venezuela: Petition WITHDRAWN upon signing of copyright law.

Senator CoNRAD. I would just conclude by saying I hope—I un-
derstand the administration has underway a review of GSP status
for Guatemala on the basis of workers’ rights. I hope very much
that the administration will continue that review and not back
away from a confrontation if Guatemala, in fact, is not taking steps
to improve the workers’ rights of people in that country.

I thank the Chairman. I thank the panel.

Senator BAucus. Thank you very much, Senator.

Ambassador, I am just curious, just following up a little more on
an earlier question that Senator Conrad asked you. What, on a net
basis, do you anticipate the result to be as a consequence of some
of your changes? That is, in the competitive need limit changes and
the GDP change and so forth? By result I mean, the total number
of tax dollars that the United States will otherwise lose. What is
the change going to be? It is at $15 billion now roughly. So how
many billion dollars is GSP going to cost us?

Ambassador YERXA. Once you take out Mexico it is about $15 bil-
lion. So of the current pool, that is the total we are dealing with.
It has been increasing substantially as U.S. exports and imports
have been increasing. So I would not want to suggest that you are
going to see a lowering of the total value under this. But certainly
as a percentage of our total imports because of lower competitive
nleed and graduation, we would probably see about a 10 percent de-
cline.

You know, a lot of this depends on how it is administered. A lot
of it depends, for example, on what some of the least developed
beneficiaries might do under it. But the largest beneficiaries would
probably see about a 10 percent decline.
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Senator BAucus. What would your reaction be to some kind of
an income distribution index? I am just concerned that the benefits
tend to go to the wealthiest people in these countries and not to
the average person out in the ginterland.

Mr. DAMOND. Obviously, Mr. Chairman, it is difficult to measure
something like that.

Senator BAUCUS. Is there any national data on this?

Mr. DAMOND. On distribution of income?

Senator BAucus. Yes. On some countries, probably not all.

Mr. DaMOND. On some. One problem is that getting good data for
147 countries is difficult. I think really that is the sort of thing that
the workers’ rights provisions are aimed at getting at, by making
sure that the benefits of the program are distributed down towards
the working classes, that people are not being exploited under the
program.

Senator BAUCUS. What about reverse preferences? As I under-
stand the current law prevents granting GSP to countries that
maintain preferential trade relationships with developed countries
that I guess do not extend to the United States.

It is my understanding that the U.S. currently grants GSP status
to several Eastern European countries, such as Poland and Hun-

ary, and offer better tariff rates to the European Union than they
o to the United States. Is that not a problem under the current
statute?

Ambassador YERXA. Well, there is, as you say, a reverse pref-
erences provision. It is quite clear that countries should not gain
benefits if they are granting preferential treatment to others on a
reverse preference basis.

We succeeded in the past year, just as an example, in getting Po-
land to suspend some key duties in areas where they had given the
European Union a preference. It was an issue brought to us by a
number of industries and we did negotiate an overall agreement
with Poland, which I think addressed the problem.

But there is a petition procedure now for companies to come in
to petition how they would like us to take action with respect to
a reverse preference situation. So I do not think an amendment to
the current law is necessary. But we will certainly study some of
the propesals which have been made.

I know that Mr. Gibbons, for example, has indicated some inter-
est in this issue.

Senator BAUCUS. But you fully intend to enforce the letter and
the spirit of that provision?

Ambassador YERXA. Absolutely. We think it is very important
not to allow other developed countries to utilize this in a way
which would end up denying us or aggravating the discrimination
which might exist against U.S. exports.

Senator Baucus. Turning back to the environment, at the end of
March in an interagency draft proposal on GSP, the administration
I understand it actually had a provision that would tie eligibility
to environmental criteria. Why is that not now in the administra-
tion’s proposal?

Ambassador YERXA. I am not going to comment on what might
have been some ideas that were during our internal deliberations,
Mr. Chairman. In the proposal we have submitted te you, while we
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believe obviously progress of countries toward sustainable develop-
ment is an important overall consideration in our trade relations
with them, we are not proposing a specific mechanism.

Senator BAucus. Why was that other recommendation rejected?
What was the basis?

Ambassador YERXA. Well, as I say, there were certain ideas that
were being discussed in our internal deliberations but we have
never made such a proposal.

Senator Baucus. But why should we not? I mean, have some-
thing in there that helps address sustainable development.

Ambassador YERXA. Well, as I said, there are real technical dif-
ficulties with it.

Senator BAUCUS. There are technical difficulties with a let of
things. But why not take a better crack at it? Why not make a
stab, a try?

Ambassador YERXA, Well, there are technical difficulties with a
lot of things. That is true. I think in this case we do not feel that
you can effectively utilize this kind of a mechanism. There are
other mechanisms we have available to us to deal with trade and
environment questions and we believe they ought to be utilized.

But, you know, we cannot achieve everything with every law.
There are times when you have to sort of make some decisions
about how a particular procedure can be effective. We think that
this law has a number of conditions now. It would be important,
for example, to have workable criteria in an area like this.

In the area of the environment few specific criteria of a detailed
nature exists. I think, you know, we run a risk of overloading the
program here.

Senator BAucus. I understand what you are saying and there is
some merit to what you are saying. But I also ask you to %(; back
in the interim before we actually mark up and pass anything in
this area that you think long and hard about a way to address
that. Because it is my intention to make an effort here to try to
address it. Obviously, the more we are in agreement, the better off
we all are.

We have an obligation, frankly. We are stewards on this earth
and, you know, I think we have an obligation to in a common
sense, reasonable way, you know, attempt to address it.

Ambassador YERXA, We certainly want to sit down and consult
with you on it, Mr. Chairman. Maybe if we have a better under-
standing of one another’s concerns, it will lead to a mutually satis-
factory solution.

Senator BAUCUS. I guess I will sum up by saying I just urge you
to be pretty vigorous in how you enforce this. I think that in some
cases we are being taken advantage of. We are not forcing the pro-
gram as vigorously as we could and should. I credit this adminis-
tration for doing a better job, a much better job.

I do not mean to be partisan or political in saying that, but it
is my—you know, as objective as I can be—observation that this
administration is doing a better job than its predecessor.

But having said that, I just encourage you to maintain the vigi-
lance and that vigorous enforcement because it is there for a pur-
pose and we should use it for the purposes that it was intended.

Ambassador YERXA. I fully agree, Mr. Chairman.
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Senator Baucus. Thank you. Thank you very much, Ambassador,
for your time.

Ambassador YERXA, Thank you, sir.

Senator BAucus. We have a new panel here consisting of Mr.
Lawrence E. Levinson with Viacom and Paramount Communica-
tions; Lynn Greenwalt is vice president of international affairs for
the National Wildlife Federation; Mark Anderson with the Task
Force on Trade of the AFL-CIO; and Allan Mendelowitz, who is the
Managing Director for International Trade, Finance and Competi-
tiveness with the GAO.

Mr. Levinson, will you proceed?

STATEMENT OF LAWRENCE E. LEVINSON, WASHINGTON
COUNSEL, VIACOM INC. AND PARAMOUNT COMMUNICA-
TIONS, WASHINGTON, DC

Mr. LEVINSON. Thank you, Mr. Chairman. I am Larry Levinson,
Washington Counsel for Viacom and its majority owned subsidiary,
Paramount Communications. I am also speaking for the over 1,500
companies in the International Intellectual Property Alliance. That
is the group that represents the core of America’s copyright com-
munity, the motion picture, recording, computer software, music
and book publishing industries.

With your permission, we have a more detailed statement to
place into the record.

g [’I]‘he prepared statement of Mr. Levinson appears in the appen-
ix.

Senator BAUCUS. I might say, gentlemen, I would like to ask you
to conform to the five-minute time rule.

Mr. LevINSON. Exactly. I intend to finish within five minutes, sir.

Senator Baucus. Thank you very much. And all your statements
will be in the record.

Mr. LEVINSON. So within the brief time allotted to me, let me ex-
plain why our company and the Alliance favors and indeed strongly
favors the reauthorization of the GSP program.

Since its enactment in 1974 under the leadership of one of your
distinguished predecessors, Senator Abe Ribicoff, the GSP program
has stood the test of time. And, in fact, has been reconfigured over
the years to fit the needs and circumstances of the changing world
marketplace and the realities of the dynamic copyright industries
that have reshaped the course of our own economy.

The 1984 amendments recognize the primacy of intellectual prop-
erty, not only to America’s economic base but to the economies of
the developing world and attest to the value of the GSP as a flexi-
bk; and important instrument of United States trade and foreign
policy.

In the tradition of Section 301 GSP also elevates to an unfair
trade practices cases where eligible beneficiary nations deny our
members the right to secure, exercise and enforce their intellectual
property rights.

So as our economy shifts from the post-industrial era into the in-
formation age, the centrality of intellectual property to the Amer-
ican economy is reflected, and it is enormous, Mr. Chairman, in ac-
celerating contributions to the nation’s gross domestic products—
5.6 percent to employment, over 5.5 million people employed
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throughout our industries and close to $40 billion in foreign sales
of copyrighted products we estimate for 1994.

But as you recognize the very copyrighted materials that are of
such major importance to our domestic economy are particularly
vulnerable to overseas piracy, particularly within the developing
world where we seek to enlarge our stake in the global market-
place, a very fast growing commercial arena that accounts for an
ever increasing share of our revenues.

So from GSP eligible countries, like Turkey and Egypt, who are
leading book, record, software and video pirates, where satellite
signal theft is rampant, to the Philippines which has imposed a
confiscatory compulsory license on educational works and to Poland
which permits unauthorized public performances of broadcast and
video programming and is also one of the most flagrant record and
computer software pirates in the world, just to cite a few of the
problem countries. We face the threat of ever escalating piracy in
the developing world where total losses to America’s creators and
distributors of copyrighted materials exceed—and this is an esti-
mate we just ran the other day—$2.5 billion a year.

I am going to leave that number with you, Mr. Chairman—=$2.5
billion a year in the developing world.

One of the most effective trade weapons at our disposal to com-
bat this onslaught of piracy is the GSP which can reach over 4,300
different articles in over 135 GSP eligible nations.

Since the GSP is a unilateral nonreciprocal program, the United
States can deploy the critical leverage that comes from revoking or
suspending duty-free status to encourage and, indeed, to require
beneficiary nations to enact modern copyright laws, to enforce
them, and to keep their markets open and accessible to U.S. intel-
lectual property.

Through the GSP and the cooperation of the USTR we have
achieved some remarkable successes throughout the developing
world. Just to cite a few cases—Singapore, Venezuela, Indonesia,
Cypress and most recently in Guatemala when it comes to cable
signal theft,

But it is in the post-Uruguay Round environment that programs
like the GSP take on enormous and increasing significance—one of
the few pure points of GATT and WTO compatible leverage where
we can maintain the sole discretion to reward or penalize a devel-
oping country seeking duty-free access to our markets, if they fail
to provide adequate and effective protection to intellectual prop-
erty.

Thus, let me emphasize that because of the more limited retalia-
tory reach of Section 301 under the new GATT multilateral trading
rules, GSP will become an even more valuable tool in the future
to encourage developing nations and protect America’s exports of
intellectual property.

We do have a number of suggestions based on our experience
with the GSP program which are aimed at streamlining and facili-
tating the petition process. We have a more detailed memorandum
on some of our proposed regulatory changes which come very close
to what Ambassador Yerxa told you about just a little while ago.

Briefly, the two changes we seek in the regulations are to place
the GSP and Section 301 petition processes on a common time line.
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Second, we urge that GSP petitions be considered at any time if
a new emergency situation develops after the filing deadline and
threatens to cause severe injury.

Finally, let me say that we and the copyright community appre-
ciate all of your support during the past years. Your important
work, Mr. Chairman, has helped to nurture and preserve the com-
petitive and positive contributions of the American copyright com-
munity to our balance of payments and to the nation’s job and in-
vestment base. Reauthorizing GSP as a constructive step, espe-
cially in the aftermath of the Uruguay Round.

We believe the GSP will continue to serve the nation in the fu-
ture as it has over the past decade as a most valuable instrument
of trade policy when it comes to safeguarding America’s copyright
life line throughout the developing world.

I have a couple of samples of what goes on out in the real world.
If you have a moment after this panel concludes, we would like to
hand up to you some recent examples of pirated videos, pirated
CDs, pirated textbooks, pirated software, to give you an idea of
what really is going on in the pirates high tech and ingenious envi-
ronment out there.

So we are not dealing with small business, Mr. Chairman, we are
dealing with rather large businesses in small countries. Thank you
very much.

Senator BAucus. Thank you very much, sir,

Mr. Greenwalt?

STATEMENT OF LYNN A. GREENWALT, VICE PRESIDENT,
INTERNATIONAL AFFAIRS DEPARTMENT, NATIONAL WILD-
LIFE FEDERATION, WASHINGTON, DC

Mr. GREENWALT. Thank you, Mr. Chairman. I am Lynn
Greenwalt, vice president for the international affairs department
of the National Wildlife Federation. As you know, Mr. Chairman,
the Federation is the nation’s largest private conservation organi-
zation dedicated to the sustainable management of natural re-
sources and the protection of the global environment.

The GSP program is an important instrument for our Nation to
assist sustainable development in many countries of the world, par-
ticularly those which are the poorest. However, the GSP program
as currently constituted pays little attention to the concerns of sus-
tainable development.

I should note that a number of environmental organizations, in-
cluding the Environmental and Energy Study Institute and several
others support environmental amendments to the GSP program.

The testimony following reflects proposals which the National
Wildlife Federation and other organizations have developed and it
will suggest ways that Congress can rectify this eritical flaw in the
GSP program.

In addition to presenting those views, I will discuss briefly other
important modifications to U.S. trade laws that should be made as
a part of any Congressional deliberations on the Uruguay Round
implementing bill.

Mr. Chairman, there is no doubt that participation of the United
States in the GSP Program can be a critical boost to the develop-
ment aspirations of countries around the world. Benefits offered by
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the GSP Program are a significant complement to the bilateral and
multilateral %(freign aid programs we support.

However, as with our foreign aid programs, there has been too
little attention paid to the environmental impact of the kind of
international trade that is encouraged by GSP benefits. In the past,
we have conditioned benefits under GSP based on a country’s in-
come, whether it is communist, whether it grants access to our ex-
ports, whether it is a member of the organization of petroleum, ex-
porting countries and a host of other criteria.

And yet we have never asked a fundamental question—how will
the benefits offered under GSP promote sustainable development?
If the GSP Program is to help achieve this elusive goal it must in-
corporate two kinds of reforms. First, we must assure that some
form of environmental conditionality is applied to the granting of
GSP benefits.

These need not result in a country’s adopting U.S. environmental
standards, but might be modeled on and more closely resemble the
trade and environmental linkages established in NAFTA and its
side agreement. Such things as: do citizens in countries seeking eli-
gibility have access to remedies where they have a defined interest
in environmental matter; are these procedures in place so that a
fair, open and equitable hearing is provided to concerned citizens;
have countries seeking to become GSP beneficiaries agreed to pre-
vent the creation of pollution havens; and have they committed
themselves to fully enforcing their own environmental laws?

Let me also make it clear that the GSP Program must also be
retooled to provide additional economic incentives to eligible coun-
tries. What happens in practice is that a minority of countries in
the developing world reap the lion’s share of benefits from the GSP
Program, while others, particularly in strife torn countries of sub—
Saharan Africa, for example, are almost completely shut out.

Parenthetically, Mr. Cﬁairman, let me note that the difficulties
faced by African States in making use of GSP benefits should be
an important focus of the White House Conference on Africa, which
}.s scheduled to be held later this month, June 25 as a matter of

act.

We urge the administration to announce its support at this con-
ference for increasing GSP benefits for African States who want to
pursue a more sustainable path of development.

It seems likely that as a part of GSP reauthorization Congress
will move to lower the competitive needs limits that apply to GSP
imports. It is appropriate and timely to suggest that greater flexi-
bility be rovideé) to the President in the application of such limits,
speciﬁcali)y what we would suggest is an allowance for the Presi-
dent to wave or increase competitive need limits, particularly the
least developed countries that indicate a commitment to sustain-
able development.

Mr. Chairman, the environmental message with respect to GSP
reauthorization is simply this: We must be assured that any eco-
nomic activity, be it liberalized trade, increased foreign aid or addi-
tional foreign investment, occur in a way to promote sustainable
development.

It now seems very likely that the GSP reauthorization will be
folded into the legislation related to the Uruguay Round imple-
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menting activity. And we think it is appropriate as well that a
more general environmental amendment or amendments to U.S.
trade law also be included.

We have suggested, Mr. Chairman, some advice, if you will, we
have offered in a paper we have developed called “The Environ-
ment and Trade Initiative of 1994”-—views on the environmental
reform of U.S. trade law. As a matter of fact, with your approval,
Mr. Chairman, we have included that with the material provided
in our longer testimony.

In brief, the paper calls for updating our trade laws to craft nego-
tiating objectives in the area of environment and sustainable devel-
opment as a means of moving toward a coherent approach to these
issues.

Unfortunately, there has been little support from the Clinton Ad-
ministration for putting in place an important element of what
they, themselves, define as an integral part of their trade policy.
In spite of their best efforts to take care of some of these difficulties
during the Uruguay Round negotiations, our organization cannot
and does not presently support the agreement because it fails to
pay attention to these concerns.

Mr. Chairman, we encourage members of the Congress to adopt
our suggestions for environmental amendments to current U.S.
trade law and hope the administration will do likewise.

Thank you again, Mr. Chairman, as always, for the opportunity
to appear before you.

Senator BAucus. Thank you again, Mr, Greenwalt.

a {'Iihe prepared statement of Mr. Greenwalt appears in the appen-
iX.
Senator BAucUs. Mr. Anderson?

STATEMENT OF MARK A. ANDERSON, DIRECTOR, TASK FORCE
ON TRADE, AFL-CIO, WASHINGTON, DC

Mr. ANDERSON. Thank you, Mr. Chairman. The AFL—CIO appre-
ciates this opportunity to testify on the proposed extension of the
generalized system of preferences, and particularly on the worker
rights conditionality contained in the statute.

The linkage of worker rights to trade benefits under GSP can be
a powerful instrument to encourage the adoption of internationally
recognized labor rights and standards and thus support the basic
premise of this program to promote equitable economic growth and
social progress in the less developed world.

We are concerned, however, that the linkage between worker
rights and trade is often ignored in deference to short-term foreign
policy objectives or to ensure that the financial benefits provided to
U.S. and foreign multi—national corporations through the granting
of zero tariffs is uninterrupted.

For this reason, the AFL-CIO strongly believes that the GSP ex-
tension should not be part of the GATT implementing legislation
gince it requires a careful review, a review that you have begun
here today, Mr. Chairman, and revision by amendment that is pre-
cluded by the fast track process.

Further, as Ambassador Yerxa suggested in his testimony ear-
lier, the administration may propose only a 1-year extension of the
GSP in the GATT implementing bill because of funding problems
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and then seek a multi—year renewal of this program next year in
the reconciliation process that will again preclude Congressional
amendments to this legislation.

Mr. Chairman, for the same reasons, the AFL-CIO is also op-
posed to the administration’s proposals that would include fast
track negotiating authority and CBI parity in the GATT imple-
menting legislation. We believe all of these programs are important
and need to stand on their own for your careful consideration.

Mr. Chairman, in 1984 Congress amended GSP by adding work-
er rights conditionality because it was felt that the initial program
failed to accomplish any measurable development goals and that
the benefits of the program were restricted the privileged elites in
the beneficiary developing countries.

Under those amendments a country must be “taking steps” to
comply with internationally recognized worker rights. This provi-
sion was designed to improve the situation for workers in bene-
ficiary developing countries who could be expected to gain a greater
share of the economic benefits flowing from the GSP Program. In
other words, to try to improve the income distribution in those
countries as you earlier suggested in the question and answer pe-
riod with Ambassador Yerxa.

The AFL~CIO believes that the 1984 amendments, while very,
very important, have not been as effective as intended in achieving
the development goals of the program. Since 1985 there have been
a total of 95 petitions concerning worker rights eligibility under
GSP. Of this number 34 were summarily rejected by the adminis-
tration and, therefore, not subject to any review; 39 were accepted
review; and another 22 were petitions on cases already accepted
but continued over multiple petition periods.

As a result of this 8 years of activity, seven countries experienced
a withdrawal of benefits on worker rights grounds. Another three
saw those benefits withdrawn as a result of the Executive Branch
general review in 1987.

Today only five economically weak countries—Burma, Moratania,
Liberia, Sudan and Syria—continue to be denied preferential ac-
cess. The Federation believes that a far greater number of coun-
tries are not adhering to internationally recognized worker rights
and their continued eligibility is due to a failure to apply clear
standards and a review process that is opaque and inconsistent.

Let me briefly raise five areas where improvements are needed.
First, I think we need to clarify the standard of “internationally
recognized worker rights.” The discretion to determine whether a
country has been taking steps has been used by the Executive
Branch to avoid implementation of the worker rights provision.
This has allowed countries who abuse worker rights to continue re-
ceiving millions of dollars of GSP benefits without fulfilling the re-
quirements of the statute.

The AFL-CIO believes and supports your comments in your
opening remarks, Mr. Chairman, that the taking steps language
should be deleted and the phrase “has adopted and is enforcing”
laws t}éat protect internationally recognized worker rights be sub-
stituted.
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This change will provide a clear standard upon which judgments
can be made while still leaving the President the discretion to con-
tinue GSP benefits.

Second, we believe that improvements in the procedures for the
GSP review process are essential. At minimum we think regula-
tions should be promulgated that would include that any petition
filed shall be accepted for review unless there is a specific finding
that the petition is frivolous, that any person may file a petition
seeking the withdrawal of the designation as a BDC for failing to
meet worker rights criteria and that failure to meet the worker
rights criteria in specific sectors of the economy can result in the
partial withdrawal of benefits.

Concerning competitive need limits, Mr. Chairman, the adminis-
tration has indeed proposed to lower the competitive dollar limit,
an amendment we support. But at the same time they have ex-
panded the ability of the President to waive this requirement. The
AFL-CIO believes that the waiver authority has been abused in
the past and should be further circumscribed, not expanded.

For example, we are informed that the administration will soon
grant waivers for hundreds of millions of dollars of products from
Malaysia, already one of the largest beneficiary developing coun-
tries.

Finally, Mr. Chairman, we are concerned about the possible eligi-
bility of China for GSP benefits, The administration’s proposal
would allow any country with MFN status to be eligible for GSP
benefits. If adopted, this language would make China eligible for
GSP designation. To ensure that this possibility does not occur, the
AFL~CIO urges that China be added to the list of GSP ineligible
countries currently found in Section 502.

Thank you very much, Mr. Chairman.

Senator BAUCUS. Thank you very much, Mr. Anderson.

g [’I:‘the prepared statement of Mr. Anderson appears in the appen-
ix.
Senator BAucus. Dr. Mendelowtiz?

STATEMENT OF ALLAN 1. MENDELOWITZ, PH.D., MANAGING DI-
RECTOR, INTERNATIONAL TRADE, FINANCE AND COMPETI-
TIVENESS ISSUES, GENERAL GOVERNMENT DIVISION, U.S.
GENERAL ACCOUNTING OFFICE, WASHINGTON, DC

Dr. MENDELOWITZ. Thank you, Mr. Chairman. I want to express
my appreciation for the opportunity to appear at this hearing and
to discuss GAO’s assessment of the GSP Program. This particular
review was undertaken at the request of Senators Harris Wofford
and Byron Dorgan and Representatives Steve Gunderson, William
Hughes, David Obey and Collin Peterson.

For the record, I would also like to recognize the staff who
worked very hard on this particular assignment: Curt Turnbow,
the Assistant Director in charge of the project; the Evaluator-in-
Charge, Leyla Kazaz and her principle staffer, Leslie Holen.

The goal of GSP is to help developing countries by giving them
better access to the U.S. market without unduly harming U.S. in-
dustry. GSP benefits are extended to more than 145 countries and
potentially provide duty-free access to more than $35 or $36 billion
in imports to the United States.
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In operation, however, only about half of the eligible duty-free
products actually enter duty-free under GSP. Over half of the re-
maining items do not get duty-free status under GSP because of
administrative exclusions and almest half are excluded because of
competitive need limits.

Furthermore, despite the large number of countries who are eli-
gible, 10 more advanced developing countries actually account for
about 85 percent of the benefits received under GSP.

If reauthorized, benefits under GSP and the leverage we have for
dealing with countries whose behavior we wish to change in fact
will decline. Mexico, which was the largest beneficiary under GSP
and accounted for about 30 percent of the benefits, graduated from
GSP with implementation of NAFTA, and the Uruguay Round
Agreement, if enacted by the Congress, will further reduce leverage
under the program because the value of tariff relief on GSP eligible
products will be reduced by about 40 percent.

We have a number of suggestions for improving the administra-
tion and structure of the GSP Program. For example, we think it
would be worthwhile to modify the rule of origin that is used to de-
termine the eligibility of products from beneficiary countries in a
way that does not penalize those countries for using parts and com-
ponents that come from the United States.

We think it would be worthwhile to extend the amount of time
before CNL exclusions take effect. It will prove less disruptive to
business and I think it will also provide for a better assessment of
the competitiveness of the products that would be subject to the
CNL exclusion. We looked at, for example, the CNL exclusions put
in place in 1990 and 1991 to determine if events following the ex-
clusion bore out that products excluded from the program were, in
fact, competitive. We found that two-thirds of the excluded items,
in fact, lost exports to the United States and lost market share
once they were excluded from GSP benefits.

We think that the decisionmaking process requires more publicly
available information, including items such as guidelines on inter-
preting such key provisions as “import sensitive” and “sufficiently
competitive,” as well as more information about decisions that are
made on accepting or denying petitions.

We think that incomplete petitions should be rejected. They place
an undue burden on U.S. industry. One of the objectives of this
program is to balance the benefits that the developed countries re-
ceive with the interests of U.S. industry. We believe that the ad-
ministration’s proposal is, in fact, moving to respond to this par-
ticular concern. We think that the 3-year rule needs to be strength-
ened with respect to considering product additions so that the proc-
ess is not unduly burdensome on U.S. industry.

With respect to country practice provisions, we think, in fact,
they should proceed on a different cycle than is currently the case.
They are currently considered on the same cycle as the product ad-
dition reviews and we do not think it is really appropriate to han-
dling country practice issues. We need more flexibility with respect
to country practice provisions so the United States can be respon-
sive to circumstances in a timely manner. For example, as when
commitments that are made to overcome certain noncompliance

B82-664 O - 95 - 2
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glq}%hl lagcepted standards on IPR and worker rights are, in fact, not
ed.

I think that we also need to be more flexible with respect to the
type of sanctions we apply. Rather than making a country ineli-
gible for GSP, in response to country practice violations, we think
that partial revocation of GSP benefits would be an extremely valu-
able alternative to sanctions. First, partial revocation is more likely
to be used than complete revocation. And second, based on our
rather extensive work on the impact of sanctions over the years, we
found that partial sanctions with the threat of more severe sanc-
tions down the road actually tends to work much better than drop-
ping the full force of the maximum sanction on the intended target
all at once.

Finally, recognizing the declining benefit levels under GSP be-
cause of the countries being graduated for specific products and be-
cause of the tariff reduction provisions in the IYilrugl.lay Round
Agreement, the truth is, GSP gives the United States fairly limited
leverage to affect the behavior of beneficiary countries.

As a practical matter, we have a concern that adding additional
country practice provisions might further dilute available leverage
with respect to IPR and worker rights. If too much is asked of the
beneficiary developing countries relative to the benefits they re-
ceive, they may decide to just pass up the benefits. In that case we
would, in fact, unfortunately lose whatever leverage we have under
the program to improve behavior with respect to country practice
issues.

Thank you.

Senator BAUcUS. Thank you very much, Doctor.

['13118 ]prepared statement of Dr. Mendelowitz appears in the ap-
pendix.

Senator BAucUs. Mr. Levinson, you said earlier that you felt
GSP is a better lever now than Special 301. Is that correct?

Mr. LEVINSON. I would not say it was better. I think what I
meant to say was they are both complimentary. You know, you
have been really one of the architects of Special 301. You recognize
that intellectual property essentially is a perishable good. That is,
if we lose a market window in any particular market our product
is destroyed for all practical purposes.

Some of the examples that I brought around, hopefully that I can
hamﬁi up to you, will show you why we live in a perishable creative
world.

Here is a pirated copy of Jurassic Park. This was developed by
a pirate factory in India and smuggled and transshipped through
to other parts of the world. Jurassic Park is not available today,
Mr. Chairman, in the United States in this form. It has already
been transshipped throughout the developed world.

Senator BaucUs. Why is Jurassic Park not available today?

Mr. LEVINSON. The release window is not open yet.

Senator BAUCUS. When is it going to open?

Mr. LEVINSON. A couple months, It has been in the movies but
you cannot see it in your home yet until October of 1994. The pi-
rates have already beaten Universal to the punch overseas. It is
really probably one of the more startling examples of a high tech
operation that we talked about.
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There are lots of abstractions to this process. But you can see it
firsthand in terms of heavily duplicated popular cassettes of Gen-
esis, Michael Jackson, Purple Rain and unauthorized copies of
translations of books on seed technology. Look at this, a computer
program down to the end, all done by a kind of high speed, high
tech laser factory operation.

Senator BAUCUS. There is a lot out there, I grant you. I know
there is a lot out there. That is true.

Mr. LEVINSON. Some very sophisticated. The answer to your
question earlier was that I think both are complementary. Special
301 has provided an accelerated process recognizing the rapid win-
dow in which all of our products close now.

Senator BAucuUS. Can you give us a better sense of just when,
under what circumstances GSP works whereas Special 301 does
not and vice versa?

Mr. LEVINSON. Special 301 may have some truncations as a re-
sult of accession to GATT and to the WTO, that is the scope of re-
taliation in areas may be somewhat limited. I am not sure to what
degree the limitation will render it less effective than it has in the
past.

But the one thing we do know about the GSP as you have re-
ferred to it earlier in your opening remarks, it is unilateral, it is
nonreciprocal. And as a result of the combination of forces, GSP re-
mains a very powerful tool and with the administrative suggestions
we made for streamlining the petition process, I think we would
have a very effective weapon going forward.

Senator BAucus. What about Dr. Mendelowitz’s suggestion that
there would be more flexibility here, you know, partial revocation
or partial extension rather than——

Mr. LEVINSON. I think in any negotiation the fact that you can
graduate, if you will, activity always helps you in the end. I mean,
our objective after all is to have adequate and effective enforcement
throughout the world, beyond even the base line of the TRIPS
standard. I think that as a negotiating technique if it is not an all
or none proposition it may be more efficacious.

Senator BAucus. Now, do you think this administration is en-
forcing the elected proper provisions of GSP as vigorously as it can
or could or should?

Mr. LEVINSON. Well, I can only say based on our experience we
have had very outstanding experience with the trade policy com-
mittee, Mr. Damond, and as far as we are concerned, we had good
cooperation in the past.

But I think it is accelerating with a much stricter recognition
that loss of intellectual property overseas translates into loss of
jobs and an economic base here in the United States. So for the
$2.5 billion of pirated material in the developing world, think of
what that would have meant if we were able to have an equivalent
amount of sales and exports, that quantity of copyrighted products
in terms of our job and investment base.

Senator BAUCUS. Is there a correlation between the countries
that get the greatest benefits and the countries that conduct the
most pirating?
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Mr. LEVINSON. I am not sure we have done a grid on that. I
think in my statement I refer to three problem countries today,
which are Turkey, Poland and Egypt. Poland is beginning to make
some progress. Egypt provides at least one example of unauthor-
ized translations.

The answer is, I am not sure that we have compared the two.
I would say over the last year or two we have gotten some excellent
support from the general counsel of USTR, Ira Shapiro, and the
group that Mr. Damond operates. The suggestions for petition proc-
essing streamlining can be undertaken in the regulatory reform of
GSP. I think we have come a long way.

Our major concern is to have a 301 petition filed at the same
time with the GSP petition. That would allow us to make the argu-
ments under both branches and both weapons in our arsenal at the
same time rather than have them divided into two different se-
quences.

Senator BAUCUS. So are you saying that any countries that are
on, say, a 301 watch list should be the same countries that would
be on a GSP watch line?

Mr. LEVINSON. There could be a parallelism, assuming, of course,
that the developing countries fall within the GSP. But there are a
lot of countries that do not fall under GSP eligibility which are sub-
ject to 301 sanctions. So in a sense, the two become complemen-
tary, both Special 301 and GSP.

Senator BAucUS. I understand that. So there is a complemen-
tary. But on the GSP side, are there any countries which you think
should qualify roughly informally on a priority status of some kind?
You mentioned Egypt, and Turkey, and Poland.

Mr. LEVINSON. Egypt and Turkey and I believe we have submit-
ted to the USTR a request that Turkey become a priority watch list
country, that Poland stay on the watch list, and that Egypt also
stay on the watch list. I use the word complementarian as the only
word that can describe it. To some degree 301 reaches beyond GSP
and to some degree GSP reaches beyond 301.

Senator BAucus. Now you answered those countries. Are there
certain intellectual property violations with some products in some
countries compared to others? I cannot believe they are all the
same with respect to all of them.

Mr. LEVINSON. They are not as a matter of fact. Appending to
our testimony, I think you will see a grid of 36 or 37 nations, some
of whom are GSP nations, some of whom are 301,

Senator BAucus. I am talking about products.

Mr. LEVINSON. The largest quantity of theft, and it varies from
place to place, would be in the area of computer programs with mo-
tion pictures second, records and music third, and books fourth, in
that order of descending amounts.

Cable satellite signal theft has been prevalent as I think you
know throughout the Caribbean because of the satellite footprint
that falls into all of those areas. We are making some progress, as
you know, in Guatemala.

Senator BAucUS. Why should there not be a little tighter stand-
ard written into GSP with respect to intellectual property, like say
the TRIPS provision in the GATT agreement?
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Mr. LEVINSON. I am not sure the TRIPS agreement gets us as
far as the adequate and effective standard in 301 and GSP. Our
concern is that TRIPS becomes a base line rather than the absolute
standard, particularly, one, in connection with the new technologies
that are emerging; and number two, TRIPS did not grant to United
States copyright holders a full national treatment provision such as
that found in the NAFTA.

So our sense is that although TRIPS is extraordinarily important
and useful, it does not set the ceiling on enforcement and rather
gives us a floor to work upward in bilateral negotiations.

Senator BAuUCUS. Is that a view that is shared universally in the
intellectual property community?

Mr. LEVINSON., Yes, I believe that is so. And hopefully in the im-
plementing GATT legislation that point can be raised and dis-
cussed with you all.

Senator BAucus. Thank you.

Mr. Greenwalt, you heard Ambassador Yerxa say, you know, it
is awfully complicated to try to figure out some kind of—if not envi-
ronmental—maybe sustainable development standard here in GSP,
What is your reaction to that?

Mr. GREENWALT. Well, I have great respect for my friend Ambas-
sador Yerxa. Life is full of complications and I think of the effort
that was made and the successes that were achieved in NAFTA
and in the side agreement. That can be done.

I think some of the reactions sometimes are that we are attempt-
ing to measure with a micrometer that which we may carve out
with an ax. Said another way, some may be seeking more detail
than is absolutely necessary in some of these matters.

I think fundamental environmental standards or requirements
are fairly simple and can be rather simply enunciated, things like
determining whether a nation has a set of environmental laws and
if so, how well they are enforced as is possible; that there is an op-
portunity, as I suggested in my testimony, for citizens to get in-
vo%yed in the action, that there be some transparency about that
action.

I do not see this as being so complex as to suggest the need to
walk away from it. Far from it. I think we simply address these
problems and overcome them.

Senator BAUCUS. And, of course, there is another dimension here.
It is not just human health is important as human health is in en-
vironmental standards, including aesthetics. But there is also a
very strong economic dimension here.

Mr. GREENWALT. Oh, absolutely. No question.

Senator BAucus. That is, when we encouraged Mexico, for exam-
ple, to raise its environmental standards, that adheres to the direct
and very positive economic benefit of the United States because
those companies no longer have—in Mexico anyway, would have
guite the same comparative advantage that they otherwise would

ave.

So there is a very, very strong, in fact, maybe even as strong an
economic dimension to this as there is environmental.

Mr. GREENWALT. Not to mention the fact that some of the resolu-
tion of those problems may involve the purchase of American made
equipment to resolve environmental problems.
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Senator BAUCUS. I appreciate your testimony. Thank you.

Mr. Anderson, you make a very good point about the problems
of putting GSP on the fast track along with perhaps the Uruguay
Round Agreement. We have fast track obviously with respect to
international trade agreements because we are a nonparliamentary
form of government. :

It is very hard for the United States Executive Branch to nego-
tiate trade agreements with other countries when it cannot control
the Congress, for example, which is not the case of most every
other country.

But on the other hand, the United States goes around the world
and has a GSP agreement with other countries. Could you expand
on that? Why do you think it is better for GSP not to be included
in the Uruguay Round?

Mr. ANDERSON. I think basically, Mr. Chairman,the very process
itself that the fast track implies makes it difficult, I think, not im-
possible I would argue, but certainly makes it much more difficult
to have an open airing of the concerns that the members of the
Congress and the public may have on the operation of this statute.

We are not afforded the kind of public debate and discussion that
I think these kinds of programs deserve and require. As such, we
think we would all be much better served with putting off a consid-
eration of reform of the program until next year at which time you
would be in a position to better explain the kinds of changes that
are needed and get input from a wide variety of people.

Senator BAUCUS. Some suggest that this administration has been
more vigorous in enforcing the worker rights provisions of GSP.
Would you share that assessment or not? Or to state it differently,
has there been pretty vigorous enforcement or has it been pretty
lax in your view?

Mr. ANDERSON. No. I think certainly the Clinton Administration,
the committee headed by Joe Damond at USTR has been very as-
siduous in trying to apply the statute as they see it. Unfortunately,
in this situation, as in so many others, as that decision making
process goes up the administration ladder, all other kinds of consid-
erations are brought info play.

The least of which I think becomes the application of the stand-
ards that are in the statute. Certainly we are concerned that a va-
riety of petitions that we as an institution have put forward on
worker rights grounds, that we think are very, very solid and very
good have not yet been acted on and I think quite frankly for rea-
sons that have absolutely nothing to do with the GSP statute or
with the conditions of workers in the countries in question.

That, is in large measure why we think it very important to clar-
ify the nature of the worker right standards and eliminate the am-
biguity of the phrase “taking steps.” That leaves so many windows
for so many people to avoid doing what the statute requires. I
think that step would probably be the most important change that
could be made in the program.

Senator BAucus. Then you would agree with Mr. Greenwalt that
perhaps a little more prescriptive language, some more specificity
would be helpful, just as he is suggesting environmental provisions.

‘Mr. ANDERSON. We are confronted with a situation, for example,
today on a petition we filed on worker rights grounds on Malaysia.
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That has not yet even been accepted for review. It is in sort of a
petition never—never land. I am not entirely sure where it is.

The situation there is quite clear, that workers in the export
electronics sector of Malaysia are not today, by government policy,
allowed to join unions of their own choosing. This is a situation
that has been going on now for 5 or 6 years with little prospect of
conclusion. Those are the kinds of things that I think need to be
clarified in a reform of the law.

Senator BAucus. Just as failure to enforce environmental stand-
ards has an anti-competitive effect on American business and
American jobs, can you give us some examples of where lower
worker rights provisions or lower working standards in other coun-
tries have had an adverse effect on American incomes, American
jobs?

Mr. ANDERSON. Well, all too sadly, Mr. Chairman, those exam-
ples are legion. It is very, very difficult for a U.S. worker in this
day and age to compete with workers who are so poor and so des-
perate that they are forced to work for 50 cents, 35 cents an hour.

Those wage rates are coupled with the ability of companies to
transfer plant and equipment, to transfer technology so that the
workers’ productivity levels are not particularly different. This is a
ver%r1 fundamental problem, I think, that we have to come to grips
with.

I think the debate began on this issue during the discussion last
year over NAFTA. I think some steps were made in the right direc-
tion with the negotiation of the labor and environmental side ac-
cords. Obviously, we did not believe they went far enough. But I
think they went in the direction that we need to go.

Yet this statute affords us an opportunity to use the unilateral
grant of preference.to uplift standards in many less developing
countries, not only for the workers in those countries because it is
the right thing to do, but it also helps workers in this country be-
cause it provides a greater market for the goods that we produce
here and export there.

Senator BAUCUS. So what you are saying is, that even though
capital is going to move around the world, and to some degree even
though capital does not respect national boundaries, and it travels
the speed of light, when it comes to workers’ rights and working
standards, that there ought to be a better, you know, more level
playing field because that is something that is basic and it is some-
thing that we can have some handle on.

Mr. ANDERSON. I think you are certainly correct, Mr. Chairman.
I think certainly the Uruguay Round, the 8 years of the Uruguay
Round, was an effort to negotiate a rules based international trad-
ing system. it addressed all kinds of questions on the capital side
of the production equation yet ignored the people side of the pro-
duction equation.

We very much support and hope for the success of the adminis-
tration’s proposal to establish a working party on worker rights
and trade in the new world trade organization as a means of trying
to address this most important issue, some basic minimal rules for
workers in the international economy. GSP, if properly done, I
think can lead the way in that arena.
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Senator BAucUS. Dr. Mendelowitz, at what point does this get
too loaded up? I know that is a hard question for you to answer.
But I am just curious as to what your thoughts are.

Dr. MENDELOWITZ. I suppose you can do an econometric analysis
and figure out what the benefits are on a country-by-country basis,
and then do a cost assessment about what it would cost to comply
with all the country practice provisions. When the costs exceed the
benefits, I guess you could say that is the point at which for sure
the country is going to drop out of the program.

As | was sitting here listening to the discussion, I began thinking
about the different country practice provisions in terms of not just
what the burden might be relative to the benefits they receive
under GSP, but also with regard to the best ways to achieve the
objectives of the country practice provisions.

When you talk about intellectual property rights, you are talking
about a fundamental element of a market economy. If you do not
have perfected property rights, whether it be physical property or
intellectual property, markets do not work. You can not have a
functioning market economy. So in a sense, intellectual property
rights are absolutely essential.

And when you talk about worker rights, you are talking about
something that is essential to the basic structure of a market econ-
omy in a democratic society. Anyone familiar with the history of
the 1980’s knows the important role played by free organized labor:
in Chile in bringing down a dictatorship of the right and in Poland
in bringing down a dictatorship of the left. Both of those efforts re-
ceived tremendous assistance from the AFL-CIO.

So you need property rights to make a market economy work.
You need worker rights for the kind of democratic structure that
must go along with a market economy. On the issue of protecting
the environment, you are dealing with something which is not a
fundamental system issue, but you are dealing with something that
is fundamental to the future survivability of the world.

Given that, you can sort of prod countries who have low income
to move toward worker rights and intellectual property rights be-
cause they need to in order to make their societies and their mar-
kets work and their economics grow. In the case of the environ-
ment, you know, maybe a better approach is with the kind of bilat-
eral environmental assistance programs that AID has adopted with
respect to a number of countries where we provide a mix of tech-
nical expertise and assistance to purchase U.S. environmental pro-
tection capital equipment, which both aids our exports of environ-
mental technology, and also provides an added incentive to protect
the environment.

So really it is not a question of whether one goal is more desir-
able than another. 1t is really a question of what is the instrument
or the tool that is best able to achieve the desired objective.

Senator BAuCUs. Those are interesting points. But, of course, one
reason—I mean, it is true that environment does not fall neatly in
the category of either intellectual property or labor standards and
it is for that reason to some degree they are not protected.

Dr. MENDELOWITZ. No, absolutely.

Senator BAUCUS. So the question is, at what point do we begin
to try to find some appropriate lever.
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Dr. MENDELOWITZ. One of the facts I think is abundantly clear
is that there is almost a perfect positive correlation between GNP
per capita and efforts to protect the environment. The richer a
country is, the more of its resources it spends on protecting the en-
vironment. The poorer a country is, the less it can afford to spend
because it is dealing with basic issues of food, nutrition, health,
and basic infrastructure.

So because of the limited economic capacity of many developing
countries and the importance of environmental protection in terms
of the costs and the benefits to the world as a whole, it may be an
area where the most effective lever is foreign assistance rather
than the threat of punitive sanctions.

Senator BAucus. This has been a helpful discussion. I want to
thank you all very, very much. We are not going to solve all the
world’s problems here, even though we will take a crack at it.
Thank you very much for your time,

The hearing is adjourned.

{Whereupon, at 3:10 p.m., the hearing was adjourned.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF MARK A, ANDERSON

The AFL-CIQ appreciates the opportunity to testify on the proposed extension of
the Generalized System of Preferences (GSP) and particularly on the worker rights
conditionality contained in the statute.

The linkage of worker rights to trade benefits under the GSP can be a powerful
instrument to encourage the adoption of internationally recognized labor rights and
standards, and thus support the basic premise of this government program to pro-
mote equitable economic growth and social progress in the less developed world. We
are concerned however, that the program is often operated as an expensive foreign
aid program to support short-term foreign policy objectives and to provide financial
benefits for U.S. and foreign multinational corporations through the granting of zero
tariffs for their products entering the U.S. market.

For this reason the AFL—CIO strongly believes that the GSP extension should not
be part of the GATT implementing legislation since it retﬁx:ires a careful review and
revision by amendment that is precluded by the fast track process. Further, we are
informed that while the administration will propose only a one-year extension of
GSP in the GATT implementating legislation because of funding problems, it is
their intention to seek a multi-year renewal of this program next year in the rec-
i)nciliation process that will again preclude congressional amendments to this legis-
ation,

For these same reasons, the AFL~CIO is opposed to Administration proposals that
would include fast track negotiating authority, and so-called CBI Parity in the
GATT implementing legislation.

Before turning to our specific recommendations on GSP, let me give you some
background.

The Generalized System of Preferences, enacted by Congress in 1974, provides
duty-free treatment for eligible articles exported to the U.S. from “beneficiary devel-
oping countries” (“BDCs”). The guiding principle of the program, reflected in the
original legislative history, is that giving BDCs a temporary trading advantage
through duty-free treatment of exports would encourage long-term, sustainable de-
velopment, thereby reducing the need for unilateral U.S. aid and increasing demand
for U.S. products. The initial program failed to accomplish any measurable develop-
ment goals. As Congress expressed in the legislative history to the first renewal of
GSP in 1984, the benefits of the program were largely restricted to the “privileged
elites” in the developing countries. To solve this problem, Congress amended GSP
in 1984 by adding a new requirement for eligibility as a BDC—now a country must
be “taking steps” to comply with “internationally recognized worker rights.” This
provision was designed to improve the situation for workers in BDCs, who could be
expected to gain a greater share of the economic benefits flowing from the GSP pro-
gram. In addition, Congress was concerned that the lack of worker rights acted as
an inducement for U.S.-based firms to transfer production to BDCs, thereby displac-
ing U.S. workers.

The AFL-CIO believes, the 1984 amendments have not been as effective as in-
tended in achieving the development goals of GSP. Since 1985, there have been a
total of 95 petitions concerning worker right’s eligibility under GSP. Of this number,
34 were summarily rejected by the Administration, and therefore not subject to any
review. Thirty-nine were accepted for review and the other 22 were petitions on
cases already accepted but continued over multiple petition periods.

As a result of eight years of activity, seven countries experienced a withdrawal
of benefits on worker rights grounds. Another three saw these benefits withdrawn

(39)
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as a result of the Executive Branch’s general review in 1987. Today only five, eco-
nomically weak countries—Burma, Mauritania, Liberia, Sudan, and Syria continue
to be denied preferential access.

The AFL—(%IO believes that a far greater number of countries are not adhering
to internationally recognized worker rights and their continued eligibility is due to
a failure to apply clear standards, and a review process that is opaque and incon-
gistent.

The Clinton Administration’s proposal continues the GSP program without sub-
stantial change. Amendments are necessary to ensure appropriate enforcement of
the worker rights provision and to implement the intent of Congress in passing the
original GSP program.

CLARIFYING THE STANDARD OF “INTERNATIONALLY RECOGNIZED WORKER RIGHTS”

The discretion to determine whether a country has been “taking steps” has been
used by the Executive Branch to avoid implementation of the worker rights provi-
sion. This has allowed countries who abuse worker rights to continue receiving mil-
lions of dollars in GSP benefits without fulfilling the requirements of the statute.
For exaxAnlgle, two countries—The Dominican Republic and Malaysia-—currently sub-
ject to AFL~CIQ petitions—have heen found over the years to be “taking steps, “
while still denying workers their basic rights.

The worker rights provision is the only condition to GSP eligibility that includes
the “taking steps” language. By way of contrast, the provision to protect intellectual
property riihts requires a country to provide “adequate and effective means under
its laws.” The “takm% ste?s” language should be deleted and the phrase, “has ado%t-
ed and is enforcing aws” that protect internationally recognized worker rights be
substituted. This change will provide a similar level of protection for worker rights,
as is provided to intellectual property rights, as well as providing a clear standard
upon which judgements can be made.

This change will still leave the President with discretion to continue GSP benefits,
notwithstanding a country’s failure to meet the requirements, after the President
{}a%orts 30 the Congress his determination that it is in the economic interests of the

.S, to do so.

IMPROVING THE PROCEDURES OF THE GSP REVIEW PROCESS

There is general agreement that the present GSP review has suffered from arbi-
trary determinations, largely due to the lack of clear rules. The AFL~CIO believes
that new regulations are needed to make the review process more transparent, pre-
dictable and consistent. We are particularly concerned that more than one-third of
the wgrker rights petitions submitted over the last eight years were not even re-
viewed.

The Administration’s bill includes several pages of discussion on the need to im-
prove procedures, but falls short of what is needed. Their proposal to restructure
and lengthen the acceptance and review process is particularly ill congidered. The
process needs to be speeded up, not slowed down.

At minimum, new regulations should include the following elements:

« Any petition filed shall be accepted for review unless there is a specific finding
that the petition is frivolous.

+ Any person may file a petition seeking the withdrawal of the designation as a
beneficiary developing country for failing to meet the worker rights criteria of
the statute.

¢ Failure to meet the worker rights criteria in specific sectors can result in a par-
tial withdrawal of benefits.

GENERAL REVIEW

The Administration’s proposal eliminates, in Sec. 504, the general review of condi-
tions in all recipient nations. The AFL-CIO believes that this would be a serious
mistake. The best way to judge whether any nation meets or fails to meet the eligi-
bility requirements of this statute is through continued review. Most nations which
are currently judged to be eligible to receive GSP have not been subject to a com-
prehensive review. The AFL-CIO believes that a review of conditions in beneficiary
developing countries should be required every three years.

COMPETITIVE NEED LIMITS

Competitive need limits were originally legislated to spread GSP benefits among
beneficiary developing countries and to prevent undue harm to domestic industries
from competitive products receiving duty free treatment. Under certain cir-
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fumstances, the President can waive the dollar and import share competitive need
imita.

The Administration has proposed to lower the competitive dollar limit, an amend-
ment we support, but at the same time expand the ability of the President to waive
this requirement,

The AFL~CIO believes that the waiver authority has been abused in the past, and
should be further circumseribed, not expanded. For example, we are informed that
the Administration will soon grant waivers for hundreds of millions of dollars of
products from Malaysia, ignoring the intent of Congress. Lowering the dollar limit
will do no good, if the Administration regularly waives its requirements.

CHINA AND GSP

Under current law,the President is prohibited from designating as a BDC a coun-
try which is communist; unless its goods receive MFN treatment, is a GATT con-
tracting Party and a member of the IMF, and is not controlled by international com-
munism. The Administration’s proposal would allow any country with MFN status
to be eligible for GSP benefits. If adopted, this language would make China eligible
for GSP designation. To ensure that this possibility does not occur, the AFL-CIO
urges that China be added to the list of GSP ineligible countries found in Sec. 502.

Mr. Chairman, the GSP continues to hold out the promise of promoting equitable
social and economic development. These needed changes will bring us closer to real-
izing that goal.

PREPARED STATEMENT OF CONGRESSMAN GEORGE E. BROWN, JR.
INTRODUCTION

Mr. Chairman, I am today introducing with my colleague, Congressman John La
Falce, comprehensive legislation to extend and make badly-needed improvements in
the most important trade program governing U.S. relations with developing nations
on the Third World—the Generalized System of Preferences (GSP) Program.

The GSP law was substantially amended in 1984 to increase trade with develop-
ing countries and to spread the benefits of trade more broadly within every trading
nation in order to stimulate long-term, sustainable development. The goal was to
bring GSP implementation more into concert with the fundamental premise of the
founding of the GATT in 1948-49.

Bpecifically, the GATT Preamble states, “Relations among countries in the field
of trade and economic endeavor should be conducted with a view to raising stand-
ards of living and ensuring full employment.” The subsequent generation of knee-
jerk free traders seem to have forgotten this underlying purpose of trade liberaliza-
tion. Trade is not an end in itself, but a mechanism for improving the standard of
living for people, most of whom are workers.

The guiding assumption underpinning the GSP program and reflected in its origi-
nal legislative history has been that giving developing countries temporary trading
preferences through duty-free treatment of many of their exports would encourage
lqgg—term, sustainable development, thereby reducing the need for unilateral U.S.
aid.

The original GSP program was quite simple in its operation, but it failed to
achieve its primary development objective. The program permitted countries identi-
fied as “beneficiary developing countries” (BDCs) to export to the U.S. duty-free any
products listed as eligible articles. Providing duty-free access to the U.S. market,
GSP was expected to increase exports from BDCs and provide an incentive for in-
vestors to locate new plants in BDCs, thus creating jobs, stimulating the local econo-
mies, and gradually reducing the need for traditional forms of direct development
aid. These surface economic goals were partly achieved, but broad-based develop-
ment was quite limited.

As Congress expressly indicated in the legislative history to the first re-authoriza-
tion of GSP in 1984, which resulted in amendments to attempt to rectify the failure
of the program to achieve the development objectives, the benefits of the program
were largely restricted to the “privileged elites” in a handful of newly-industrialized
developing countries.! There was also increasing evidence that the GSP program
was providing a strong incentive for U.S. employers to relocate to developing coun-

1H.R. Rep. No. 98-1030, 98th Cong., 2d Sess. 11, reprinted in, Committee Report at 5111,
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tries, where they could take advantage of the absence of fundamental worker rights
and substandard labor conditions coupled with duty-free access to U.S. markets.?

THE 1984 GSP AMENDMENTS REQUIRED COMPLIANCE WITH WORKER RIGHTS TO BE ELIGI-
BLE FOR GSP BENEFITS, BUT THE PAST TWO ADMINISTRATIONS DISAGREED WITH THE
POLICY AND FAILED IN FUNDAMENTAL WAYS TO ENFORCE THE LAW

Rather than abolish the GSP program, or simply accept the Reagan Administra-
tion’s recommendation to transform the program in ways to browbeat developing
countries about counterfeiting and market access,3 Congress also tackled the prob-
lems agsociated with the systematic exploitation of workers in BDCs. We wrote into
the mandatory and discretionary eligibility criteria for GSP benefits whether a coun-
try is “taking steps to afford internationally recognized worker rights to its work-
ers,” With the added requirement that BDCs must comply with internationally rec-
ognized worker rights, the benefits of GSP could be expected to reach more of the
impoverished workers, who would finally be able to bargain for a fair share of the
benefits of increased trade. In addition, by improving worker rights in developin,
countries, U.S. companies would be less liKely to make investment decisions base
upon the availability of duty-free access to the U.S. market from countries that were
able tﬁ offer labor made artificially cheap due to the systematic suppression of work-
er rights,

For reasons that will be discussed in detail, the goals of Congress in passing the
1984 amendments have been largely unrealized due to the failure of the ﬁeagan and
Bush Administrations to Yroper y implements and enforce the GSP worker rights
provisions. The main problem arose because too much discretion was left to the ex-
ecutive branch in determining whether a BDC was in compliance with the worker
rights provisions. Accordingly, the Reagan and Bush Admunistrations undermined
enforcement of the worker rights provisions. They pursued a policy of promoting
trade with the overriding goal of increasing the volume of GSP trade, leaving con-
cerns as to whether the workers benefitted to the whims of employers to share their
bounty and to a belief in the failed policy of “trickle down” economics. This was the
policy approach that Congress sought to change in passing the 1984 amendments—
the benefits of increased trade through the original GSP program had not resulted-
in any measurable improvement in conditions for workers, so Congress took the step
of requiring that specific standards were enforced to release the flow of benefits that
had previously been trickling down drop by drop without any broad-based impact.

Disagreement with the goals of the 1984 amendments, coupled with broad en-
forcement discretion, allowed the Reagan and Bush Administrations to substantially
negate congressional intent. Enforcement was neglected to such an extreme degree
that all of the parties that had ever petitioned in the annual! GSP administrative
review for stronger enforcement of the GSP worker rights provisions banded to-
gether and filed suit against the Bush Administration, seeking a judicial order re-
quiring the executive branch to enforce the GSP law consistent with the intent of
Congress.* The case, International Labor Rights Education and Research Fund et
al v. George Bush et al,5 resulted in a split decision in the Court of Appeals for the
District of Columbia Circuit in which the judges expressed differing rationales, but

2]d at 5111-12; 130 Cong. Rec. at 977-79.

3The Reagan administration proposed a ten-year extension of GSP with no substantial change
except provisions for greater access to foreign markets. 130 Cong. Rec. at £977. Congressman
Pease, the sponsor of the 1984 amendment bill, stated in reference to the bill proposed by the
Reagan administration, “{ajs is customary with the Reagan administration’s trade policy, there
is nothing in the President’s bill that recognizes the impact of a program like GSP upon Amer-
ican workers . . .” 130 Cong. Rec. at E978.

*There were a total of 23 parties who joined together to challenge the failure of the Bush
administration to enforce the worker rights ggvision consistent with the intent of Congress: The
International Labor Rights Education and Research Fund; The American Federation of Labor
and Congress of Industrial Organizations (AFL-CIO); International Unien of Electronic, Elec-
trical, Salaried, Machine, and Furniture Workers; International Union, United Automobile,
Aerospace and Agricultural Implement Workers of America; American Federation of State,
Coun{.g; and Municipal Workers; United Steelworkers of America; International Longshoremen’s
and Warehousemen's Union; International Ladies Garment Workers Union; Amalgamated
Clothing and Textile Workers Union; Communications Workers of America; International Asso-
ciation of Machinists and Aeroi?ace Workers; United Electrical Workers; Human Rights Watch;
North American Coalition for Human Rights in Korea; Lawyers Committee for Human Rights;
Council on Hemispheric Affairs; Institute for Policy Studies; Indochina Resource Center, Inc. &/
b/a/ Asia Resource Center; Washington Office on Haiti; Massachusetts Labor Committee in Sup-
port of Democracy, Human Rights and-Non-Intervention in Central America; American-Arab
Aévntil-(]i)iscrimination Committee; Columbian Fathers Justice and Peace Office, and Bread for the

orld.

5752 F. Supp. 495 (D.D.C. 1990), affd by a divided opinion, 954 F. 2d 745 (D.C. Cir 1992).
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left standing a lower court ruling that the present GSP law leaves broad discretion
in the hands of the executive branch and that the Congress would need to amend
it in order to achieve its expressed statutory purposes.

If we don’t enact amendments now to further clarify congressional intent, the sub-
stantial GSP benefits of duty-free access to U.S. markets will continue to be avail-
able to countries that systematically deny internationally recognized worker rights.
The past decade has shown that the executive branch will continue to be exercised
in ways that minimize the impact of the GSP worker rights provisions. This will
allow countries that are among the worst offenders of worker rights, and many large
U.8.-based multinational corporations operating in such countries, often to take ad-
vantage of unprotected labor kept cheap by the suppression of worker rights, to con-
tinue receiving billions of dollars in GSP benefits without fulfilling the reciprocal
responsibility of allowing workers to share more fully in those benefits. Without im-
proved specific, enforceable provisions requiring that BDCs respect internationally
recognized worker rights, the goal of encouraging sustainable, broad-based economic
development will not be achieved.

FURTHER AMENDMENTS ARE NEEDED TO REALIZE THE ORIGINAL DEVELOPMENT (GOALS
OF THE GSP PROGRAM

It is now up to the Congress to take the required steps to restore the original goal
of the GSP program. The 1994 GSP Renewal and Reform Act seeks to more nearly
fulfili the intent of Congress in enacting the worker rights provisions a decade ago.
By improving BDC compliance with internationally recognized worker rights, this
legislation will ensure that BDCs spread the benefits of the GSP program to a
broader base of citizens. This will directly encourage sustainable development and
will allew workers to finally begin to purchase some of the products they make, in-
creasing global demand.

In addition, improved compliance with worker rights in BDCs will help curb the
loss of U.S. jobs by reducing the gap between worker rights and labor costs in the
U.S. and developing countries, thus allowing legitimate comparative advantages to
guide investment decisions and discouraging the practice of rewarding countries
that are the most willing to deny worker rights and maintain wages that are artifi-
cially constrained.

THE GSP ADMINISTRATIVE REVIEW AND ENFORCEMENT PROCESSES MUST BE IMPROVED

A brief history of the evolution of the GSP administrative review and enforcement
processes are necessary to understand why changes are needed.

Shortly after the 1984 GSP amendments were enacted, the GSP Subcommittee
(the GSP Comm.) within the Office of the U.S. Trade Representative (USTR), which
is comprised of representatives from USTR and the Departments of Agriculture, In-
terior, Labor, State and Treasury, drafted and implemented new.regulations to es-
tablish new procedures under which an “interested party” may petition the GSP
Comm. to review whether a country is in compliance with the worker rights provi-
sions and other eligibility criteria that apply to designation of BDCs or eligible arti-
cles under the GSP program.® This was in furtherance of Congress’ expressed intent
to allow “parties interested in the implementation and protection of . . . worker
rights” to participate fully in the review process to the same extent as “parties hav-
ing a significant economic interest.””?

The current administrative review process thus requires an interested party to
file a petition with the USTR that documents alleged violations of internationally
recognized worker rights within a GSP beneficiary country. The GSP Comm. then
makes a determination as to whether to summarily deny the petition or whether
to accept it for investigation and public hearini.

From the 1984 enactment of the worker rights provisions, their enforcement was
politicized and undermined by the Reagan and Bush Administrations, thus permit-
lt;ing tr_nany of the most serious offenders of worker rights to continue receiving GSP

enefits.

The list of countries that were first cited by labor and human rights experts as
serious violators of worker rights and the subject of GSP petitions was relatively

6615 C.F.R. Part 2007.

7Committee Report at 5125-26. GSP decisions are made presently by the GSP Comm. on a
yearly cycle. The regulations reguire that a petition be filed and accepted for review before the
enforcement process can begin. Petitions must be filed on June 1, the announcement of petitions
that are accepted for review iz made on July 15, public hearings on the accepted petitions are
held in September, followed by a period o investigation. Findings either tﬁat e countries
under review have complied or are being removed from the program are announced on April
1 of the following year.
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short: Guatemala, Dominican Republic, El Salvador, Indonesia, Malaysia, Mexico,
the Philippines, and Thailand. Yet, those countries escaped enforcement of the GSP
worker rights provisions, in no small part due to pressure brought upon USTR by
U.S.-based multinational corporations with large-scale investments and production
in those countries and the duty-free access to the U.S. market afforded their exports
to the U.S. via the GSP program.

The following specific regulatory practices have allowed the GSP Comm. to avoid
proper enforcement of the GSP worker rights provisions:

e The GSP Comm. has declined to take a pro-active role in enforcing the worker

rights provisions

Rather than take an active role in enforcing the worker rights provisions of this
program, the GSP Comm. has transformed the worker rights review process de facto
into an adversarial proceeding in which the GSP Comm. assumes the role of counsel
to the BDC that was the subject of a worker rights petition and effectively requires
the petitioners to bear the burden of proving a BDC's ineligibility for GSP benefits.
In many cases, the U.S. Government, through its embassy in a BDC or through the
annual report on worker rights required by GSP law,8 has independent knowledge
of systemic worker rights violations in that country yet the GSP Comm. has never
taken action unless a petition has been filed by an outside party and, in some cases,
the GSP Comm. has suppressed internally-developed information if it was not inde-
pendently developed by an outside petitioner,

This practice conflicts with the expressed language of the statute, which places
an affirmative burden on the GSP Comm. to remove a BDC from the program if
it fails to comply with the worker rights and other mandatory eligibility criteria.
The statute does not condition the required action on whether an outside party does
or does not file a petition. Section 2462 (b) of GSP provides that “the President shall
not designate any country a [BDC] . . . if such country has not taken or is not tak-
ing steps to afford internationally recognized worker rights to workers in the coun-
try . . .9 Section 2464 (b) similarly provides that “the President shall . . . withdraw
or suspend the designation of any country if . . . as a result of changed cir-
cumstances such country would be barred from designation as a [BDC]. . .t

The language of these provisions requires the President, acting through the GSP
Comm,, to make determinations based on whatever information is available, includ-
ing information that the GSP Comm. or other executive agencies have discovered
themselves. The statutory command is quite clear—if a BDC does not meet the
standard, the President must deny GSP benefits.

The GSP process was intended to identify those BDCs that have failed to meet
the statutory requirements, including compliance with the worker rights provisions.
Nothing in the statute or the legislative history supports the GSP Comm.’s trun-
cated practices. In fact, section 2007.0 (f) of the regulations expressly permits unilat-
eral action, but this has never been done at least with respect to enforcing the work-
er rights provisions.

Thus, the problem has been that the GSP Comm. has adopted a presumptive
practice of exercising discretion to enforce the law. While in some contexts, adminis-
trative bodies given this authority must have the ability to make judgements on
which cases to pursue, the GSP law did not give USTR this authority. The law
clearly requires mandatory action to deny GSP benefits to any country that fails to
meet the standard.

These proposed amendments to GSP clarify the duty of the USTR to review all
beneficiary countries for each of the madatory eligibility criteria, including worker
rights violations, based upon information readily available to them and not just in
response to information contained in petitions filed by outside parties.

¢ The GSP Comm. has imposed a “new information” requirement in the regula-
tions which has been utilized to immunize known violators of the worker rights
standard from further review

Sections 2007.0(b)}5) and 2007 Ka)4) of the GSP Comm.’s current regulations re-
quire that a petition include “substantial new information” before a previously re-
viewed country will be reviewed again, regardless of whether the country is in fact
in violation of the statute.l! In practice, the GSP Comm. has refused to review seri-
ous, undisputed violations of the statute if similar allegations were made in a pre-
vious petition that was denied even though the violations may not have stopped.

819 U.S.C. §2465 (c).

919 U.S.C. §2462(b) (emphasis added).
10]d, §2464(b) (emphasis added).

1115 C.F.R. §§2007.0(bX5) & 2007.1(aX4).
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Although there are numerous examples of this practice, perhaps the clearest illus-
tration o% how far the Bush Administration went to undermine the GSP worker
rights provigion using the “new information” requirement as a screening device was
provided by the refusal to review Malaysia’s worker rights practices. In 1988 the
AFL-CIO filed a worker rights petition against Malaysia, a legin% primarily that
Malaysia failed to provide the rights to associate and collectively bargain, did not
have a nationally applicable minimum wage law, and used forced labor.12 After ac-
cepting the petition t%r review, the GSP Comm. issued a decision in 1989 which re-
cited the allegations and concluded without applying any discernible standard that
Malaysia was “taking steps.13

Following the issuance of the decision, the USTR at the time, Carla Hills, then
wrote a letter to the Malaysian Minister of Trade and Finance informing him that
she recommended the finding that Malaysia was “taking steps,” but she went on to
say:

Our review finds that your government does not allow full freedom for
workers to associate and form the labor organizations of their own choosing
in certain export industries such as the e%ectronics industry. We also find
that certain aspects of your government’s Pioneer Industries Program re-
strict some collective bargaining issues between workers and management
at firms with foreign investment.

Besides being inherently objectionable, these practices impede our efforts
to obtain a consensus for open markets and liberal trade policies. I urge you
to consult with your colleagues in government and the private sector and
urie you to look toward the amendment or elimination of these measures.
Taking action to modify these practices now can prevent these issues from
becoming a focal point . . . in tﬁe future. 14

Thus, the official U.S. Government position expressly found that Malaysia, al-
though cleared for that year, had serious on-going worker rights problems that did
not comply with U.S. law and that warranted further steps.

In 1990, the International Labor Rights Education and Research Fund and the
AF1-CIO filed additional petitions documenting that Malaysia had not taken fur-
ther steps with respect to the rights to associate and collectively bargain and that
both rights continued to be denied.!> While the petitions also demonstrated that
Malaysia likewise had not enacted a minimum wage law and still utilized forced
labor, the primary focus was on the rights to associate and collectively bargain, both
because these were the issues that USTR Hills had ﬂagged as needing further steps,
and because these two rights are the most essential of the specific rights enumer-
ated in the GSP worker rights standard. Congress acknowledged this by saying that
“It]he capacity to form unions and bargain collectively to achieve higher wages and
better working conditions is essential %or workers in developing countries to attain
decent living standards and to overcome hunger and-poverty.” 16

The GSP Comm. summarily rejected the later petitions, stating that the allega-
tions made had been previously reviewed, and therefore there was no “new informa-
tion.” 17 Thus, Malaysia was effectively immunized from any future scrutiny as long
as the acknowledged problems with the denial of basic worker rights didn’t get
worse. According to the GSP Comm.’s tortured and nonsensical interpretation of the
statute, the failure to take further steps does not violate the statute under any cir-
cumstances because there is no “new information” if conditions remain the same.
The USTR'’s own concerns with Malaysia’s failure to recognize the essential rights
to associate and collectively bargain could not be revisited, nor could there be a re-
view of whether additional steps had been taken as required by the statute, and
whether Malaysia’s economic growth, while fueled by substantial GSP benefits, had
actually translated in any way to improved worker rights.18

12The petition is available at the office of the USTR.

18 The decision is available at the office of USTR.

P 143& copy of the letter is on file with the International Labor Rights Education and Research
'und.

156The petitions are available at the office of the USTR.

18 Committee Report, supra note 2, at 5111. Agpendix B to the State Department’s annual re-
port on worker rights likewise states that “no flexibility is permitted” concerning these rights.
Country Rgports on Human Rights Practices For 1990: Report to the House Comm. on Foreign
Affairs and the Senate Comm. on Foreign Relations, 101st Cong., 2d Sess. at 1694 (1990) [here-
inafter “Country Report”].

17Case No. 005-CP-90. The decision is available at the office of the USTR.

18 Based on traditional economic indicators, Malaysia has made remarkable economic progress
since 1987, the year that most of the information for the 1988 petition was based on. GNP in-

Continued
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This practice of the GSP Comm. produces the absurd result that countries with
the worst records on worker rights are effectively immunized from “taking steps”
as long as conditions remain the same, regardless of economic pr%ﬁfess or the lack
thereof or the lack of any reason for failing to take further steps. While the practice
is inconsistent with the congressional intent of the GSP statute, which already di-
rects that previously designated BDCs must be removed from GSP eligibility “as a
result of cganged circumstances,”1? in order to ensure that this practice does not
continue, the statutory language must be further revised. The proposed amend-
ments in this bill provide for mandatory review of all petitions, with a carefully -re-
stricted right to dismiss a “frivolous” petition. This change will ensure that all seri-
ous allegations are reviewed to ensure that countries failing to meet the mandatory
eligibility criteria are not permitted to receive the GSP benefits.

o The present procedures have been construed by USTR to allow only for the most
extreme remedy of disqualifying the entire country from GSP, and this has dis-
couraged enforcement actions

Under the current GSP enforcement procedures and interpretation of regulations,
the only remedy practically available following a successful petition is that the BDC
is to be completely disqualified from receiving GSP benefits. This has caused the
GSP. Comm. to be very reluctant to enforce the law. Yet, in some cases, there is
a single industry within a beneficiary developing country sometimes dominated by
foreign investors, where the most egregious worker rights violations are found. The
host BDC is, as a practical matter, powerless to insist upon enforcement due to the
threat that the industry will sim}ily relocate to a more friendly country.

This legislation changes the “all or nothing” quality of the petitioning process and
makes clear that a petition can be filed against an entire country, in cases of wide-
spread, government-encouraged worker rights violations, an entire industry, in
cases where one industry dominates worker rights abuses, or even a specific prod-
uct. This will remedy problems associated with forcing a BDC to defend against
charges of worker rights violations and non-compliance with other eligibility criteria
in order to avoid losing GSP benefits for the entire country even though a particular
industry or company is clearly the main culprit.

CLARIFICATION OF THE INTERNATIONALLY RECOGNIZED WORKER RIGHTS STANDARD

In adding the worker rights provisions to the GSP program in the 1984 amend-
ments, Congress provided a precise five-factor definition of “internationally recog-
nized worker rights:”

{A) the right of association, (B) the right to organize and bargain collec-
tively; (C) a prohibition on the use of any form of forced or compulsory
labor; (D) a minimum age for the employment of children; and (E) accept-
able conditions of work with resgect to minimum wages, hours of work, and
occupational safety and health.?

The most serious problem with enforcement of the GSP worker rights provisions
to date has been the absolute failure of the executive branch to apply any consistent
standards for the practical application and steady improvement of worker rights
over time. The erratic and arbitrary application of the worker rights provisions has
drawn the most serious criticism of the administration of the GSP program.

One of the most basic principles of administrative law is that agency determina-
tions must include a clear standard and a reasoned analysis.2! T%e SP Comm.’s
record to date falls far short of this requirement. The only written effort to provide
an official interpretation of the meaning of “internationally recognized worker
rights” is included as A%gendix B in the State Department’s Annual Human Rights
Country Reports. That official position makes clear that the basic worker rights cited
in the GSP statute are absolute: “no flexibility is permitted concerning the accept-
ance of the basic principles contained in human rights standards, ie., freedom of

creased from 74,729 million Malaysian Ringgit (M$) to 95,150 million M$ in 1989, and per cap-
ita GDP increased from M$ 3,686 to M $4,103 during the same period. Finally, and perhfi)s
most important, exports to the U.S. increased from 44,733 million M$ to 65,777 million M$.
Country Re;mrts on Economic Policy and Trade Practices. Report to the Senate Commitiees on
Foreign Relations and Finance and the House Commitiees on Foreign Affairs and Ways and
Means, 101st Cong., 2d Sess. 302 (1990). Congress was quite clear in stating that economic
progress required additional steps to comply with the worker rights standard.

1919 U.S.C. §2464(b).

2019 U.S.C. §2462(aX4).

2lgee, e.g., Motor Vehicles Mfrs. Ass'n. v. State Farm Mutual Automobile Insurance Co., 463
U.8. 29, 43 (1983); Amalgamated Transit Union International v. Denovan, 767 F. 2d 939 (D.C.
Cir, 1985), cert. denied 475 U.S. 1046 (1986).
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association, the right to organize and bar%ain collectively, the prohibition of forced
labor, and the absence of discrimination.”2

Yet, that official position has never been fully a Flied in any case reviewed by
the GSP Comm., which is in itself a violation of established administrative law prin-
ciples since an agency is bound to follow its own rules and regulaf:ions.z'3 While the
written record is clear that the GSP Comm. has never applied the Appendix B offi-
cial position, there are numerous examples of cases that would necessarily have
been decided differently if USTR had done so For the sake of brevity, the previousl
discussed example of Malaysia is illustrative. Following the 1988 GSP review, US
Carla Hills recognized that Malaysia had serious problems and was not in compli-
ance with the fundamental worker rights of freedom of association and the right to
form independent unions and bargain collectively. According to the official U.S. Gov-
ernment position as expressed in by the State Department in Appendix B, “no flexi-
bility” is permitted with respect to those two important rights. Yet, despite this pro-
hibition, the GSP Comm. found that Malaysia should not be denied GSP eligibility.

A further failing is that the GSP Comm. consistently ignores internationally-rec-
ognized laws and standards that give substance to the five factors of the worker
rights provisions in U.S. law. It is this shortcoming that has fueled criticism that
USTR’s application of the GSP worker rights provisions violates principles of na-
tional sovereignty by imposing arbitrary standards upon other states that are not
formally binding upon them by virtue either of treaty undertakings or of customary
international law.

While the legislative history makes clear that Congress intended to avoid such
problems by utilizing universally recognized human rights standards,?* and even
Afppendix B expressly notes that ILO standards should be used to define the scope
of the ;l)rotecte rights,25 there is little room to debate that the GSP Comm. has con-
sistently ignored ILO Conventions and specific findings of violations under inter-
national law in making its worker rights findings under the GSP law.

In many crucial areas the GSP Comm. has acted in conflict with well established
ILO Conventions and rulings. For example, ILO Convention Concerning the Free-
dom of Association and Protection of the Right to Organize?6 is uniformly inter-
preted as prohibiting violence or physical threats to workers, recognizing that such
conduct is the most extreme and effective deterrent to unionization. Yet, the official
position of the GSP Comm. has been that violence against trade unionists is beyond
t}_'xehscgg% of GSP coverage since it involves violations of “human rights” not “worker
rights,

To solve this very basic problem as simply as possible, this legislation incor-
porates the State’ Department’s definition of “internationally recognized worker
rights” from Appendix B of the Annual Human Rights Country Reports into the
GSP statute. Based on the State Department’s official position, it makes clear that
a BDC must com l% with all of the factors sertaining to internationally recognized
worker rights ancf) that they are to be applied consistently and objectively, using rec-
ognized international standards such as ILO Conventions. These absolute rights in-
clude freedom of association, the right to organize and bargain collectively, the pro-
hibition of forced labor and arbitrary discrimination and provision for safe and
healthy working conditions and establishment of a minimum age for the employ-
ment of children. Furthermore, it makes clear that a country’s level of economic de-
velopment may be taken into account with respect to measuring that country’s
Erogres? ove{ time with respect to such labor standards as minimum wages and

ours of work.

JUDICIAL REVIEW OF GSP COMM. DECISIONS MUST BE PROVIDED FOR SO THAT, LIKE
OTHER ADMINISTRATIVE DECISIONS, THE RULE OF LAW WILL GOVERN THIS IMPOR-
TANT AREA

Although in the greviously discussed litigation over the enforcement of the worker
rights provisions the federal courts ultimately permitted judicial review, this was a

22Country Report at 1694,

23 Service v. Dulles, 354 U.B. 363, 372 (1957); Center for Auto Safety v. Dole, 828 F.2d 799,
803 (D.C. Cir. 1987), Padula v, Webster, 822 F.2d 97, 100 (D.C. Cir. 1987).

24 See Committee Report at 5112.

25 See, e.g. 1990 Country Report at 1693-94.

26No. 87 {1948)

27 While the GSP Comm.’s Fositicn is well known, one written example is a letter from former
USTR Clayton Yeutter to Holly J. Burkhalter, at the time the Washington Director of Americas
Watch, explaining that Americas Watch’s El Salvador ’Fetition was not accepted for review in
part because of its emphasis on human rights issues. The petition documented numerous acts
of violence against trade unionists. The letter is on file with the International Labor Rights Edu-
cation and Research Fund.
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ruling that the Bush Administration fought vigorously to avoid. This bill builds
upon the federal court findings and expressly provides for judicial review. This will
ensure that the decisions of the GSP Comm. are treated like other administrative
decisions implementing specific laws of Congress, thus allowing judicial review to
reinforce that the intent of Congress is followed.

CONCLUSION

This comprehensive legislation is needed because the GSP law has not yet been
implemented consistent with the legislative goals and intent of the Congress. Fur-
thermore, a thoughtful, measured attempt to obtain judicial relief was not success-
ful, si) the only remaining course is for Congress to further clarify and improve the
GSP law.

The GSP program has not received the media attention of NAFTA or GATT, but
it provides a very important and immediate opportunity to put into practice the
growing desire among the American people and their elected representatives in the
Congress to structure trade programs in law and in practice to spread the benefits
of trade more broadly to working people in pursuit of greater economic justice and
more sustainable development.

Doctrinaire free trade advocates still resist any effort to link trade and respect
for internationally recognized worker rights in developing countries and seek to dis-
credit such efforts by mislabeling and tarring them as “protectionist.” But like all
sweeping categorizations, this one does a disservice to different voices who question
from competing policy perapectives just who is served by traditional, narrow trade
agreements as we have come to know them in recent years.

For example, during the NAFTA debate in Congress some members accepted the
inevitably of North American economic integration with or without NAFTA, so they
focused their attention on whether NAFTA would include enforceable worker rights
and labor standards provisions. They sought to induce the Government of Mexico
to protect basic worker rights and to link wages to productivity gains, thus hopefully
enabling more Mexican workers to earn enough to purchase some of the products
they make.

That point was glossed over by those who deliberately sought to oversimplify the
policy choice as between those who were for or against free trade. Those who were
“for” it now have a massive trade agreement in text that only protects property in-
terests, particularly with respect to intellectual property rights, and provides en-
forceable rules for uniform trade.

Both NAFTA and GATT negotiations required compromise. Sadly, those com-
promises once again have come mostly at the expense of workers. The current strug-
gle for the soul of global trade policy parallels much of the policy debate leading
up to the enactment of the New Deal in the U.S.

The Hooverites were advocating laissez faire economic policies for business and
assured the public that the benefits would eventually produce jobs and prosperity
for all,2® while the New Dealers, led by Franklin D. Roosevelt, argued that without
protection for the basic rights of working people and the establishment of minimum
national labor standards to prevent cut throat competition between states to attract
capital investment, and without corresponding increases in wages and purchasing
power for American working families, there would never be a broad-based, sustain-
able economic recovery from the Great Depression.

The New Dealers were right then and I think there latter-day compatriots who
advocate trade-linked worker rights and labor standards are right now. In the 1990s
and beyond, however, the economic stakes are even larger as many national govern-
ments are pursuing misguided development and trade policies wherein they system-
atically deny the fundamental rights of their workers and artificially depress wages
and other labor standards in a short-sighted quest to attract foreign capital and
multinational corporate investment. This GSP legislation will help redress the per-
verse dynamics of international trade that result in those societies which seek to

280ne colorful critique of trickle down economics from this peried came from a statement by
Rep. Lankford:

The theory of those in power seems to be that if Congress will only help the railroads,
the Wall Street bankers, the big manufacturing monopolies, and the immensely rich,
enough will ooze thmugh for the laboring man. . . . The contention of the powers that
be is that the way to feed a starving dumb brute is to give some thoughtless, selfish
man all he desires to eat and perhaps he will have enough bones for the poor dog to
gnaw. . . . 65 Cong. Rec. 2570 (Feb. 16, 1924) (Statement of Rep. Lankford).
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treat their workers with dignity are put at a disadvantage in the global marketplace
by those which prefer to treat their workers with contempt.

PREPARED STATEMENT OF LYNN A, GREENWALT
INTRODUCTION

Good afternoon, Mr. Chairman. I am Lynn A. Greenwalt, Vice President for the
International Affairs Division of the National Wildlife Federation (NWF). The Fed-
eration is the nation’s largest private conservation organization, dedicated to the
sustainable management of natural resources and protection of the global environ-
ment.

I appreciate the opportunity to testify today regarding Congressional reauthoriza-
tion of the Generalized System of Trade Preferences (GSP) program; and related en-
vironmental issues. The GSP program, under which preferential tariffs are applied
to a list of products from eligible countries, is an important instrument for our na-
tion to assist sustainable development in many countries in the world, particularly
those that are the poorest.

However, the GgP program as currently constituted pays little attention to the
concerns of sustainable development. I should note for the benefit of the Committee
that a number of environmental organizations, including the Environmental and
Energy Study Institute (EESI), and several others including my own, support envi-
ronmental amendments to the GSP program. A recent letter sent by EESI to United
States Trade Representative Mickey Kantor on behalf of the environmental commu-
nity describes the problem succinctly: “The GSP program does not promote sustain-
able development. “ The testimony that follows reflects proposals which NWF EESI,
and other organizations have developed and it will suggest ways that Congress can
rectify’ this critical flaw in the GSP program.

In addition to presenting these views I will discuss, briefly, other important modi-
fications to U.S. trade laws that should be made as part of Congressional delibera-
tions on the Uruguay Round implementing bill.

ENVIRONMENTAL REFORM OF THE GS8F PROGAM

Mr. Chairman, there is no doubt that participation of the United States in the
GSP program can be a critical boost to the development aspirations of countries
around the world. In fact, a recent report of the United Nations Conference on
Trade and Development (UNCTAD) recognizes that over 160 developing nations and
territories have already enjoyed economic benefits from these programs which are
operated by the United States and other industrialize countries. In 1992, GSP-as-
sisted exports to the world’s developed countries totalled $77 billion, and in 1993
GSP imports into the United States totalled $19.5 billion. Clearly, in dollar terms
alone, the trade benefits offered by the GSP program are a significant complement
to the bilateral and multilateral foreign aid programs we support.

However, as with our foreign aid programs, there has been too little attention
paid to the environmental impact of the kind of international trade that is encour-
age by GSP benefits. In the past, we have conditioned benefits under GSP based
on a country’s income, whether the country is Communist, whether it grants access
to our exports, whether it is a member of the Organization of Petroleum Exporting
Countries, and whether the country has nationalize or expropriated U.S. property.
And yet we have never asked a fundamental question: How will the benefits offered
under GSP promote sustainable development?

If the GSP program is to help achieve this elusive goal, it must incorporate two
kinds of reforms,

First, the National Wildlife Federation believes that we must assure that some
form of environmental conditionality apply to the granting of GSP benefits. This
conditionality need not result in a country adopting U.S. environmental standards,
but might more closely resemble the trade and environment linkages established in
the North American Free Trade Agreement (NAFTA), and its side agreement on en-
vironment. Do citizens in countries seeking eligibility under GSP, for example, have
access to remedies in situations where they have a defined interest in an environ-
mental matter? Are there procedural guarantees in place, in such situations, so that
a fair, open, and equitable hearing is provided to concerned citizens? Have countries
seeking to become GSP beneficiaries agreed to prevent the creation of pollution ha-
vens, and committed themselves to fully enforcing their own environmental laws?

Indeed, environmental conditionality miiht also involve asking whether basic en-
vironmental laws are in place to begin with. And some have suggested linking GSP
benefits to countries based on their participation and adherence to international en-
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vironmental agreements. Congress should devise mechanisms for conditioning GSP
benefits so that this program encourages trade that strengthens environmental pro-
tection in the developing countries.

Having made these points on environmental conditionality, let me also
make it clear that an approach that rests entirely on environmentally con-
ditionality will be ineffective in encouraging sustainable development in
the poorest of the developing countries. To encourage sustainable develop-
ment, the GSP program must also be retooled to provide additional eco-
nomic incentives to eligible countries.

One way of doing this will be to change the current list of products that are al-
lowed to be imported into the U.S. under GSP tariff rates. Currently, products like
textiles, appare!, leather and other processed commodities, are not eligible for GSP
treatment. What happens in practice, as a result of these arbitrary exclusions, is
that a minority of countries in the developing world reap the lion’s share of benefits
from the GSP program. Others, particularly in the strife-torn countries of sub-Saha-
ran Africa, are almost completely shut-out.

You may be interested to know, Mr. Chairman, that the least developed countries
in sub-Saharan Africa account for less than one-tenth of one percent of imports com-
ing into the U.S. under the GSP program, according to the latest data we have
available. In other words, notwithstanding the critical need for development in these
African countries, they receive less than one cent of every one hundred dollars of
benefits afforded by the GSP program.

Parenthetically, allow me to note that the difficulties faced by African states in
making use of GSP benefits should be an important focus of the White House Con-
ference on Africa which is scheduled to be held on June 25th. We urge the Adminis-
tration to announce its support, at this conference, for increasing GSP benefits for
African states who want to pursue a more sustainable path of development.

As an overall principle, Mr. Chairman, we should evaluate the global allocation
of benefits under the current GSP program and, where necessary, reform the pro-
gram’s requirements to assure that the benefits accrue to the least developed coun-
tries, rather than a minority of those potentially eligible.

It seems likely that as part of GSP reauthorization, Congress will move to lower
the competitive need limits that apply to GSP imports. As you know, these limits
basically amount to quotas on the value of products that can be imported into the
U.S. under the GSP program. We believe it is appropriate and timely to suggest
that greater flexibility be provided to the President in the application of such limits.
Specifically, what we would suggest is an allowance for the President to waive, or
increase competitive need limita, particularly for the least developed countries that
indicate a commitment to sustainable development. This could be an important
means of encouraging and providing economic resources to countries striving to pur-
sue a more environmentally sensitive path of development.

Mr. Chairman, the environmental message with respect to GSP reauthorization
is simply this: we must be assured that any economic activity, be it liberalized
trade, increased foreign aid, or additional foreign investment, occur in such a way
as to promote sustainable development. The consitituency for any of our foreign as-
sistance programs, included the granting of trade preferences, is a fragile one in the
United States. If we are to encourage our members {o support rather than oppose
programs like GSP, there must be ample evidence that these programs are de-
signed, and where necessary amended, with sustainable development in mind.

We encourage Congress to make the necessary environmental amendments to
GSP as the only way to maintain a healthy consituency for this important program,
as well as a means for assuring that its benefits are more available to the countries
that need it most.

ENVIRONMENTAL AMENDMENTS TO THE URUGUAY ROUND IMPLEMENTING BILL

Mr. Chairman, there has been some discussion over the past several weeks about
whether the bill to implement the Uruguay Round would be a “clean” bill, i.e. with~
out amendments added during the fast-track mark-up process, It now seems very
likely that the GSP reauthoriration will be folded into the legislation, and we think
it appropriate, as well, that more general environmental amendments to U.S. trade
law also be included.

We have provided to you and other members of the Committee a background
paper prepared by our Trade and Environment Program entitled, “The Environment
and Trade Initiative of 1994: Views on the Environmental Reform of U.S. Trade
Law.” In brief, the paper calls for updating our trade laws to craft negotiating objec-
tives in the area of environment and sustainable development as a means of moving
toward a coherent approach to these difficult issues. In addition to updated negotiat-
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ing objectives, we also suggest the need for greater public participation in the nego-
tiation and implementation of trade accords, and a need for appropriate reviews of
the potential envircnmental consequences of both trade and investment agreements
we seek with other countries.

Unfortunately, to date there has been little support from the Clinton Administra-
tion for putting in place an important element of what they themselves define as
an integral part of their trade policy. Clearly, the environment was all but ignored
during Uruguay Round negotiations, and despite the best efforts of our negotiators
to improve the situation, our organization does not support the agreement because
it fails to pay attention to these concerns.

Nevertheless, we are aware, now that GSP will be added to the mix, that a Con-
gressional vote on trade in this session will likely involve issues that go beyond im-
{)}ementation of the Uruguay Round. Given its desire to lessen opposition to the

ruguay Round, we remain perplexed that the Administration has not moved to put
its own trade policy in place through agpropriate changes to U.S. trade law as part
of this implementation bill. It is our hope that members of Congress who under-
stand the important connection between trade and environmental concerns will re-
mind the Administration that these remain important concerns for those weighing
their support for the current direction of U.S. trade policy. We encourage members
of Congress to adopt our suggestions for environmental amendments to current U.S.
trade law, and hope the Administration will do likewise.

In conclusion, Mr. Chairman, it is indeed appropriate, and would serve the cause
of those desiring to build a constituency in favor of environmentally oriented and
people centered trade, to take this opportunity for bringing our own trade laws up
to speed with what will be the preeminent concerns of trade policy over the next
geveral years.

Thank you for the opportunity to discuss these important issues, Mr. Chairman,
and I look forward to responding to any questions you may have.

Attachment.

THE ENVIRONMENT AND TRADE INITIATIVE OF 1994 (ETI '94): VIEWS ON
THE ENVIRONMENTAL REFORM OF U.S. TRADE LAW

(Stewart Hudson, Senior Legislative Representative, International Programs
Division, National Wildlife Federation)

Key ELEMENTS OF THE ENVIRONMENT AND TRADE INITIATIVE OF 1994
I. AMENDING THE NEGOTIATING OBJECTIVES IN U.S. TRADE LAW

The President of the United States has two legal bases for conducting trade nego-
tiations, The first is under his Constitutional authority to conduct foreign policy.
When the President conducts negotiations under this authority, he does so without
guidance from Congress. In such situations, the President may reach an agreement
and not submit it to Congress because the agreement requires no change in U.S.
law (this happens frequently) The President may also submit it as a treaty for for-
mal ratification by the Senate, requiring a two-thirds majority.

The second type of authority involves trade agreements that are likely to require
changes in U.S. law, as with the NAFTA and the GATT. In order to avoid crippling
amendments to the agreement, or cbstructionist debating rules, such as a Senate
filibuster, the Executive Branch and Congress struck a deal in 1974. Prior to the
negotiation of major trade pacts, the President has agreed to pursue such negotia-
tions in a manner consistent with objectives spelled out by the Congress. In return,
Congress votes to aYprove or reject the implementing legislation without amend-
ment, or unreasonable delay,

This approach, known as “fast track,” was first employed for the GATT Tokyo
Round agreements in 1979 based on detailed objectives for the United States that
had been spelled out in 1974. New authority, with new objectives, was enacted in
1988 for both the Uruguay Round and, subsequently, for NAFTA negotiations. This
authority has now expired and therefore the Clinton Administration is likely to seek
new “fast track” authority for future trade negotiations, such as an agreement with
Chile. Otherwise, once submitted to Congress, these agreements would be subject
to amendment and lengthy delay.

The fast track legislation for the NAFTA and the GATT negotiations set out three
general trade negotiating objectives, none of which mentioned environmental protec-
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tion or sustainable development.! There are several options for remedying this defi-
ciency. First, a specific set of objectives for the environment should be proposed. For
example, U.S. negotiators might be charged with pursuing trade agreements which:

(a) promote sustainable development;

(b) can be implemented in a manner consistent with domestic and inter-
national environmental protection and conservation; and

(c) strengthen the development of environmental laws and regulations.

In addition to these broad environmental objectives, environmental language
should be proposed for inclusion in several of the other specific negotiating goals,?
as a complement to the first option. One might envision adding internalization of
environmental costs as an important element of what we seek to achieve in, for ex-
ample, agricultural negotiations. It would also make sense to spell out new language
on trade policy relating to timber and finished wood products, as well as other trade
commodities.

Finally, it will be essential to delineate negotiating objectives for specific under-
takings, such as U.S. negotiations with other countries seeking to join NAFTA, or
as part of continuing discussions within the Asia-Pacific Economic Cooperation
forum. Most importantly, U.S. negotiating objectives for GATT negotiations on envi-
ronmental issues should be established.

Bringing U.S. trade negotiating objectives up to date with today’s environmental
challenges represents the highest priority in the changes sought by ETI '94.

II.. SAFEGUARDING ENVIRONMENTAL PROTECTION EFFORTS

A. Trade Measures

As a nation which consumes more than its fair share of the world’s resources, we
have an obligation to clean up our environment and reduce our profligate consump-
tion of our earth’s natural resources. Otherwise we become partially responsible for
;;(he natural resource degradation involved in the production of goods for our mar-

ets.

In addition, the failure of our trading partners to enforce their environmental
laws, or protect the environment, can undermine our own environmental initiatives,
especially when domestic industries, held to high environmental standards at home,
are faced with competition from polluting companies overseas.

Environmental Frotection and the promotion of sustainable development are not
limited to national borders, especially given the global reach of most national econo-
mies. It is imperative, therefore, that we explore remedies available to the United
States in cases where our trading partners fail to enforce their laws effectively and/
or where basic standards of environmental protection are not in place.

Trade remedies fall into a few key categories. Some remedies are utilized as ac-
tion against otherwise fair trade practices that are causing serious harm to a do-
mestic industry. Other remedies are taken for unfair trade practices that cause in-
jury to domestic industry. Each of these is discussed below, including an exploration
of using the trade law’s “301 provision” for environmental purposes.

1. Fair Trade Practices Under the GATT, nations are authorized to impose tem-
porary import protection even when there are no unfair trade practices. This “escape
clause” is activated when the import of a good is increasing rapidly and is causing
serious injury to a domestic industry. In the United States, the “escape clause” is
also known as Section 201.% Under this procedure, a party must bring its case to
the International Trade Commission (IT(E‘)) which is charged with finding whether
there are rapidly increasing imports causing the U.S. industry serious injury. If
such a finding is made, the ITC recommends relief to the President, who then has
discretion to reject, modify, or adopt the ITC recommendations.

While it appears that Section 201 would be of little utility in protecting the envi-
ronment, the principles of the “escape clause” might, however, be used for environ-
mental purposes. A safeguard-like measure could be developed and applied to im-
ported products that are made through processes which violate . environmental
standards. This notion is unprecedented and untested, but should be explored with-
in the United States and internationally.

2. Unfair trade practices Remedies against unfair trade practices include bring-
ing cases to the GATT itself, or bringing unfair trade cases under a nation’s domes-
tic law. The latter approach appears to have some potential in the environmental

1USC §2901a. Public Law 100-418, “Omnibus Trade and Competitiveness Act of 1988.” Au-
gust 23, 1988.

21bid, USC §2901b.

319 USC §2251.
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area. Several applications of domestic unfair trade cases relating to environment are
described below.

The first possible action would be under U.S. antidumping laws. Such an action
would be brought before both the ITC, where the petitioner must show material in-
jury to the domestic industry arising from the dumped imports, and the Inter-
national Trade Administration (ITA) of the Department of Commerce, where the pe-
titioner must prove that the product was sold at less than fair value, ie., dumped.
There are two basic ways to prove dumping: (a) the product is being sold in the
United States at a lower price than in the country of export, or (b) the product is
being sold for less than its cost of production,

Several organizations, such as the World-Wide Fund for Nature, (WWF Inter-
national) have suggested using anti-dumping laws to assure that domestic indus-
tries, which incorporate the price of either complying with environmental laws or
installing adequate pollution control technology, are not unfairly undercut by for-
eign industries which do not camgly with environmental regulations. While it is
worth exploring this new approach to anti-dumping laws, dumping investigations
generally are very complex and expensive to bring, and are particularly difficult in
thént they require the petitioner to possess fairly Eetailed knowledge of the relevant
industry.

A second approach would be to consider lax enforcement of an environmental reg-
ulation an actionable subsidy subject to countervailing duty (CVD) laws. Here again,
CVD investifations involve both the International Trade Administration and the
International Trade Commission, and as with dumping cases, proof of injury must
be established before investigative panels.

There has always been some uncertainty surrounding whether and under what
circumstances the failure to act—here the failure to protect the environment—could
be considered a subsidy. An amendment of U.S. countervailing duty law stating that
failure to enforce an environmental law will be treated as a subsidy might be an
apgropriate option,

. Section 301 A third mechanism worth exploring is Section 301.4 This provision
determines U.S. policy in response to a situation in which another nation is acting
unreasonably or unfairly in its trade policy. Under Section 301, a private party can
petition the United States Trade Representative (USTR} to recommend to the Presi-
dent to withdraw access to the U.S. market in retaliation against another trading
partner.

Traditionally, Section 301 has been thought of as applying where another nation
refuses to allow or unduﬁr burdens access to its market by U.8. exports, but there
is no reason why it could not be used where the unfair practice involves imports.
For instance, Representative Gephardt has spoken of a “Green 301"—a measure
which would apply to the goods of a nation that is not complying with its own, or
with international, environmental standards.

A slightly different remedy could be found under “Super” 301 which was revived
by a Presidential Executive Order on March 3, 1994. Basically, Super 301 is a sepa-
rate way of launching a 301 investigation. It requires the Executive branch to iden-
tify countries with a pattern of barriers to trade, to choose two or three of them,
and to then seek regular Section 301 remedies against the identified countries. Pre-
sumably, an environmental slant (i.e., identifying a country that is not enforcing its
environmental laws) could be put on a Super 301 bill.

Decisions about what is “fair” or “unfair” in how a country seeks to protect its
environment, especially in situations where multilateral consensus is lacking, raises
thorny policy issues. But under current U.8. law, remedies simply do not exist for
dealing with trade-related environmental practices in countries with whom we
trade. Clearly, some improvements should be explored with respect to U.S. law in
this area, even if the final result is multilateral rather than unilateral.

B. Investment Provisions

Over the past several years, the treatment of U.S. investment abroad has been
a central feature of bilateral and multilateral trade ne%gtiations. Both the NAFTA
and the Uruguay Round's Trade Related Investment Measures (TRIMs) included
}andmark agreements on investment, though they differed in the extent of their ob-
igations.

The environmental impacts resulting from the increased flow of U.S. investment
abroad are largely ignored. The most obvious concern is that foreign governments
might lower or fail to enforce their environmental standards in order to attract U.S.
investment. This type of bidding -would undermine our ability to maintain high en-
vironmental standards here at home, and could contribute to natural resource deg-

419 USC §2411.
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radation in the country where the investment occurs. Another concern is to assure
that direct foreign investment from the U.S. does not undermine environmental pro-
tection in the country to which it is directed.

The most appropriate means of responding to these concerns would be to include
environmental requirements in Bilateral Investment Treaties (BITs). These treaties
are often concluded with developing countries in order to ensure that U.S, invest-
ments and private ventures are not treated disadvantageously. BITs are a prototype
agreement and, for that reason, injecting environmental safeguards into the BIT
framework would have a widespread positive effect on other trade and investment
agreements.

One example of a BITs requirement on environment would be adoption of provi-
sions, such as those now contained in the NAFTA, which provide for consultations
where countries lower or fail to enforce environmental standards as a means of at-
tracting or maintaining investment. In NAFTA, these provisions were also strength-
ened by the adoption of a supplemental agreement known as the North American
Agreement on Environmental Cooperation. Elements of that agreement could also
be included as part of BITSs, or other investment agreements entered into by the
United States.

New negotiating objectives for addressing environmental concerns related to in-
vestment should be spelled out by amending the appropriate sections of current U.S,
law. Recent recommendations of the USTR’s Investment Policy Advisory Committee
should be borne in mind. The INPAC noted, “the U.S. Government should seek to
expand the NAFTA, with its excellent provisions relating to investment, . . .” includ-
ing those related to environmental protection.

C. Export Controls

Regulating exports for conservation purposes is one means of fostering a more
sustainable use of our natural resources. One example of this is the movement to
expand a ban on the export of raw logs from the Pacific Northwest by extending
the President’s authority to do so under the Export Administration Act (EAA)

Unfortunately, this authority is not as clear as some would hope, and may provide
too much discretion to the President. One component of ETI 94 would be to provide
much needed Congressional guidance in the application of export controls for con-
servation purposes. The EAA is to be reauthorized this year, offering an excellent’
opportunity for examining this issue more fully. Rep. Peter DeFazio has already ad-
vanced some important initiatives in this area.

11, ENVIRONMENTAL IMPACT ASSESSMENTS

One of the most divisive issues during the NAFTA debate was whether the USTR
should have prepared an environmental impact statement (EIS), consistent with the
terms of the National Environmental Policy Act (NEPA). Although the USTR pre-
pared an environmental review of the NAFTA, it refused to do a full-blown EIS, and
eventually prevailed in its position in federal court.

Currently, four environmental organizations and a consumer organization are
suing the U.S. government to prepare an EIS for the GATT Uruguay Round agree-
ment. It is unlikely that the courts will reverse the final cutcome of the NAFTA-
EIS case. However, aside from the specific legal details of the requirements of cur-
rent law, many experts agree that the process of preparing an environmental impact
assessment would assist both governmental and public understanding of environ-
mental pros and cons of proposed trade agreements.

Therefore, as an alternative to seeking litigation, ETI '94 would require our gov-
ernment to establish a process for how environmental assessments of future trade
and/or investment agreements would be carried out. Such assessments might be
prepared before negotiations begin, in order to assess different alternatives and
guide negotiators towards meeting environmental negotiating objectives. As talks
progress, a revigion or expanded assessment would allow for mid-course corrections.
In general, any assessment prepared by the Administration would go through a pub-
lic comment period, discuss alternatives and, where necessary, recommend mitiga-
tion efforts.

An appropriately-targeted assessment evaluating the environmental impact of a
trade agreement is an important aspect of injecting environmental disciplines into
U.S. trade policy. To insure that an agreement-specific environmental assessment
is prepared properly, ETI '94 would incorporate requirements for the production of
environmental assessments as part of U.S. trade law,
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IV. ENVIRONMENTAL CONDITIONS RELATING TO THE GSP PROGANN

The Generalized System of Preferences (GSP) is a program under which the Unit-
ed States extends duty-free treatment to imports from certain developing countries.
GSP applies to some, but not all of the imports of beneficiary developing countries,
and it does not apply to developing countries which do not meet criteria for inclusion
in the program.

The country selection process raises the possibility that the President could take
into account environmental concerns when extending GSP privileges to other na-
tions. For example, failure of a country to implement its commitments under inter-
national agreements like the Montreal Protocol on Ozone Depletion or the Conven-
tion on International Trade in Endangered Species (CITES) might affect a country’s
qualification under the pmgram.

At the same time, modifications of GSP will not be successful if they are based
on a purely punitive approach to environment, Expansion of GSP to include environ-
mental standards should be accompanied by incentives for the extra steps taken by
developing countries to meet environmental conditions. For example, countries
meeting the new criteria might qualify for duty free status for a wider range of trad-
ed products than those currently available.

e idea of linking a revised GSP to environmental conditions has been raised
bry a number of members of Congress, with Rep. George Brown, Jr. taking the lead.
If crafted carefully, the environmental provisions in a new GSP program could be
a positive move by the U.S. to support sustainable development in many developing
countries.

V. EXPORT OF ENVIRONMENTAL TECHNOLOGY

The internaticnal market for trade in environmental technology is currently ap-
proaching $300 billion per year and could double by the end of the century. The
growth of environmental technology opportunities was an important jobs-related en-
vironmental aspect of NAFTA, and helped gain that agreement’s passage in Con-
gress.

Exploiting these opportunities is important for the competitiveness of the U.S. en-
vironmental technology industry, which supports hundreds of thousands of jobs.
Congress, in particular Representatives Maria Cantwell, Sam Gejdenson, and oth-
ers, has identified environmental technology as a key industry worthy of suﬁport
within the Degartment of Commerce export programs.5 Similar provisions might be
sousht through ETI '94 to promote further openings for our high-tech environmental
products on a global scale.

In addition, EM '94 would instruct our negotiators to seek further openings in for-
eign government procurement policies for U.S.-made environmental technology. This
would be consistent with the GATT procurement agreements of 1979 which requires
GATT Contracting Parties to open their purchasing procedures to foreign competi-
tion.

VI. PUBLIC PARTICIPATION

In formulating trade policy, the Administration seeks the advice of the private
sector through a number of advisory committees. The advigory system is headed by
the Advisory Committee on Trade Policy Negotiations (ACTPN). The function of the
ACTPN is to provide “overall policy advice” on negotiating positions and the oper-
ation of trade agreements already in force. One of the most important roles of the
advisory committees is to report to Congress on the extent to which U.S. negotiators
have succeeded in meeting U.S. negotiation goals in a given agreement.

Currently there is only one representative from the environmental community on
the ACTPN, and a handful of environmental representatives on other committees.
Increased representation from the environmental community on these committees
should be included as part of a package of amendments of current U.S. trade law
which specifies the make-up of each advisory committee. These additions would
prove a useful complement to the sectoral trade advisory committee on environ-
mental issues recently announced by President Clinton.

CONCLUSION

To send a clear signal to our negotiators, and to our trading partners, U.S. trade
law should reflect the priorities of a new bipartisan trade policy which emphasizes
environmental concerns and the promotion of sustainable development, as well ag
worker rights and competitiveness, ETI 94 fills in one component of such a policy,

5See e.g. Co-Sponsors’ Summary of HR. 3813, “The Environmental Export Promotion Act.”
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and when combined with other initiatives lends itself to a comprehensive approach
hehﬁng make U.S. trade law an apt vehicle for promoting sustainable development
in the years to come.

PREPARED STATEMENT OF LAWRENCE E. LEVINSON

It’s a pleasure to be here this afternoon to talk about the GSP Program. America’s
copyright industries strongly support the extension of GSP. GSP plays a vital role
in erica’s bilateral trade relations. In the post-Uruguay Round environment mul-
tilateral rules govern a much expanded share of U.S. trade relations, Programs such
as GSP, where the U.S. maintains sole discretion to reward or penalize a develoging
country seeking access to our market, take on an increasing significance. Thus, GSP
will become an even meore valuable tool in the future for encouraging developing
countries to protect intellectual property.

I'm Lawrence Levinson, Senior Washington Counsel for Viacom Inc. and Para-
mount Communications, its majority owned subsidiary We are an American-based,
copyright-driven media company. Our businesses take us into worlds of cable net-
work programming like MTV, Nickelodeon, and Showtime and into theatrical films,
home video, television and book and software publishing. I'm also speaking more
generally for our sister companies in the copyright community—records, computer
software and music—all of which are represented by the International Intellectual
ng‘ert Alliance [The Alliance or IIPA].

The GSP Program provides unilateral, non-reciprocal, duty-free tariff treatment
to some 4,300 articles. The goal is to aid economic development through preferential
market access. In order to qualify as a recipient of GSP, countries must satisfy a
number of eligibility criteria. Among those criteria, the President takes into account
whether countries provide adequate and effective protection of intellectual property.

Protection of intellectual property matters, It matters to the U.S. economy, it mat-
ters to U.S. industry, and it is essential to developing countries that want to encour-
age the growth of local industries in their countries which rely on intellectual prop-
erty.

Let me emphasize the centrality of copyright to the nation’s economy. A few sta-
tistics tell the story. Together, the copyright industries, including those who create
the products and those who deliver them to the consumer:

—Account for 5.6% of the Gross Domestic Product;

—Employ over 5.5 million people or about 50% of the work force;

—Will register close to $40 billion in foreign sales this year;

—Are outpacing the general economy by creating new jobs at over three times the
rate of the economy as a whole.

Something else is striking about these numbers. In terms of value added to the
Gross Domestic Product the copyright industries contribute more to the U.S. econ-
omy than most industrial sectors . . . and more than any single manufacturing sec-
tor.

Behind these statistics are the driving forces of America’s copyright community—
the talented array of writers, editors, artists, technicians, software developers, and
performers—backed by the private sector’s investment and production base. But, in
the end, it is copyright protection that makes our mission possible. Copyright is the
foundation of the creative process.

QOur businesses are inherently high risk. Each of our video programs, or films, or
books, records, music or software programs, is unique in its own right. Each con-
stitutes a separate creative endeavor and exists in a world of rapidly changing
consumer preferences, shifting markets, and swiftly accelerating technology. Many
of our films, records, books, and software have relatively short shelf lives. They de-
pend on an orderly sequence of release to achieve the needed return on investment
and to reward those men and women who help to bring these creative works to con-
sumers around the globe.

Each is also extraordinarily vulnerable to unauthorized copying. VCRs, photo-
copiers, personal computers, tape decks and other readily available products do not
only make U.8. works accessible to consumers around the world. These new tech-
nologies also facilitate theft.

The most successful of our products—the box office hit, or the popular cable net-
work show or software program, or the latest bestseller, for example, are susceptible
to international piracy—whether through illegal satellite programming reception, or
unauthorized massive duplications of floppy disks, manuals, cassettes or CDs or in
a public performance in a mini-theater, or on a broadcast station without receiving
the necessary permissions. These invasions of our copyrights disrupt our markets,
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deny us a fair return, and in the process cripple local legitimate distributors, retail-
ers and exhibitors.

At the end of my testimony I will pass around some recent, and I think vivid,
example of pirated materials—ranging from illegally produced copies of some of our
latest hit movies to important educational works.

But, let me first stress that world piracy continues to haunt our cogyright indus-
tries. In a recent report to the USTR, the Alliance estimated losses from world pi-
racy of films, records, music, computer programs and books in 32 selected nations
exceeded a staggering $8 billion in 1993!

Our concern is heightened by the fact that our businesses—through the medium
of the new delivery technologies—are becoming increasingly dependent on overseas
markets. In the motion picture industry, for example, some 40 percent of its reve-
nues now come from beyond our borders. In the computer software and recording
industries, the figure exceeds 50 percent.

If America is to maintain a preeminent role in world markets for the sale and
export of intellectual property, copyright protection must be placed high on the na-
tion’s trade and foreign policy agenda.

And so from Ankara to Athens . . . from Rome to Rio . . . and from Taipei to
Tienammen Square—we face the continuing onslaught of pirate activity. If we think
of the $8 billion lost to piracy in those 32 nations—and a total of some $15-17 bil-
lion worldwide—imagine the impact on jobs and investment here at home each time
a pirate steals our property.

In speaking about offshore piracy, it is no less than global grand larceny. We pun-
ish criminal theft severely if it happens in our country. We should expect no less
from our trading partners and those developing countries that receive the benefits
of foreign aid, GSP, and CBI.

One may legitimately ask, how is the private sector responding to the threat of
world piracy? The Motion Picture Export Association, as one example, has a well-
organized anti-piracy program. Its members are spending millions of dollars to stem
the ever increasing losses from offshore piracy. Last year there were impressive in-
creases in the number of raids, investigations opened, and pirated cassettes seized
to counter the more than $1.3 billion in losses due to overseas piracy suffered by
the film and television industry.

In a number of problem countries like the PRC, the Russian Federation and Tai-
wan, the book publishing industry is also maintaining a copyright enforcement pro-
gram. It has achieved notable successes in some of the Pacific Rim nations, and, as
a consequence, legitimate foreign sales of books have surged.

In meeting the challenges of the rampant, illegal duplication of tapes and discs
through high-gpeed copying techniques, the recording industry, too, operates a vigor-
ous, worldwide anti-piracy program. The software industry, through the Business
Software Alliance (BSA) also operates a highly effective enforcement program in
over 50 countries.

Private enforcement efforts can never fully succeed in their own right, no matter
how eﬁergetic. The support and cooperation of our government is, therefore, indis-
pensable,

The USTR, through Ambassador Kantor and his predecessor Ambassador Hills,
continues to be responsive to our concerns. So are the Commerce and State Depart-
ments. In short, protection of America’s copyright lifeline has now become one of the
cornerstones of the nation’s international trade and economic policy.

Our hope is that the Administration will continue its momentum in the war
against overseas piracy. By so doing, we will be sending an unmistakable signal to
the pirates around the world that the U.S. will simply not tolerate the continued
theft of American-made intellectual property.

It is in this overall context that we commend you, Mr. Chairman for working to
extend the GSP Program.

The GSP program provides a classic “carrot and stick” for addressing our concerns
about intellectual property. And it has worked. The desire to keep GSP benefits has
caused a number of countries to improve their intellectual property laws, It has also
invigorated the enforcement of those laws. U.S. businesses use the GSP petition
process to remind foreign countries that we are watching, that U.S. policy is sen-
sitive to the rights of copyright owners, and that piracy and market access barriers
jeopardize GSP benefits.

The Alliance materials that I will submit for the record document the successes
that have arisen from GSP. But two recent example bear emphasis. Just last week
the Motion Picture Export Agsociation of America [MPEAA] withdrew a GSP Peti-
tion against Guatemala. MPEAA filed the petition in 1991 because many Guate-
malan cable operators were retransmitting up to 40 U.S. television channels, includ-
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ing premium movie services such as HBO, Showtime, and The Disney Channel,
without authorization.

Thus, U.S. creators were not compensated for the use of the copyrighted works
contained within those signals. Since then—

¢ Guatemala passed a law requiring cable operators to purchase the rights to the
signals or programs they retransmit to subscribers.

» Cable operators throughout Guatemala have ceased retransmission of premium
movie services like HBO—which has raised theatrical box office revenues for
the first time since 1985.

¢ Many multiple system cable operators have contracted to pay to retransmit U.S,
network and superstation signals.

While more needs to be done, we believe that Guatemala has come a long way
and that GSP was helpful in getting them there.

Another recent example of the power of GSP involves Cyprus. On June 1, 1991,
the MPEAA filed a GSP petition because of widespread video piracy and unauthor-
ized public performances taking place on the island. MPEAA withdrew the petition
after Cyprus publicly acknowledged its role as a transshipping center for pirated
works. Cyprus also committed to adopting a new copyright law by January 1992,
Unfortunately the latter commitment was not met. Instead, U.S. copyright owners
endured delays and the suspension of a newly adopted criminal sanction. In view
of these developments, IIPA filed another GSP petition in June, 1993.

In September 1993, Ambassador Kantor initiated an “expedited” GSP review of
Cyprus and in December suspended their benefits. The suspension was deferred
while the U.S. monitored the implementation of the new law. This time, results
have been spectacular. Video pirates have been swept off the streets and pirated
video tapes have been cleared off the shelves of the tourist shops. Cyprus is no
longer the center of video piracy in Europe that it was just 6 months age. While
this action is encouraging, Ambassader Kantor must review his deferral decision in
July in light of enforcement progress involving all copyright industries,

Other countries which improved IPR protection after GSP petitions focused atten-
tion on inadequate protection of intellectual property include Venezuela, Indonesia,
and Singapore. However, other current beneficiaries of the U.S. tariff preferences
under GSP continue to abuse the generosity of the United States by stealing U.S.
intellectual property. Among the most serious problems are Turkey, Poland, and
Honduras.

Our experiences with GSP have enabled us to identify areas where we recommend
that current regulations be revised. Again, the Alliance paper appended to my testi-
mony goes into this in greater detail.

Our first recommendation arises from the difference between a “product review”
concerning just what products receive GSP benefits and a “country review” that
looks at the lack of adequate and effective intellectual property protection on an
overall basis.

Challenges againat products require a myriad of economic data. If there is suffi-
cient evidence, USTR calls for a full review complete with comments and hearings.

Even though challenges based on intellectual property protection do not involve
specific products, we are obligated to go through the same lengthy process as prod-
ucts. That simply does not make sense,

We recommend that petitions to take away GSP benefits be considered at the
same time as Special 301 submissions. Both GSP and Special 301 demand “ade-
quate and effective” intellectual property protection. The standard for 301 and GSP
is identical and involves the same kind of review procedures and analyses. By con-
gidering GSP and Special 301 simultaneously, we would save USTR’s scarce re-
sources by reducing overlapping reviews and negotiations.

We have raised this suggestion in the course of our discussions with the Adminis-
tration regarding the GATT implementing legislation. We are encouraged by their
responsiveness. Copyright owners would certainly welcome expressions of support
for our proposal from this Committee.

Our second recommendation i8 to permit GSP petitions to be considered at any
time. The fact is that pirates don’t have time schedules. Pirate enterprises can
spring up without warning. Right now an entity suffering economic harm might
have to wait almost a year before the GSP filing deadline. Last year that deadline
was June 1. Had we discovered a new compact disc plant in July, we would have
faced a uphill battle to seek recourse to GSP leverage to stop the illicit enterprise
from disrupting the market in that region.

We urge that USTR’s regulations be revised to permit a petition for denial of GSP
benefits at any time provided the private industry shows that the unexpected nature
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of the copyright problem and the potential for severe harm to U.S. copyright owners
necessitates an immediate review,

Mr. Chairman, that concludes my statement. With your permission I have some
additional materials! on GSP that were prepared by the Alliance that I would like
to submit for the record.

1A study of Copyright Industries in the U.S. Economy 1993 Perspective by Economists Incor-
Egrated. 'he Alliance chart on “USTR ‘Special 301 Decisions for 1994 and Estimated Trade

sses Due to Piracy (1993).

And now with your further permission I'd like to hand up some of the recent ex-
amples of pirated material I referred to earlier, and describe each one in turn.

Thank you.

USTR "SPECIAL 301" DECISIONS FOR 1994 AND
IPA ESTIMATED TRADE LOSSES DUE TO PIRACY (1993)
(in millions)

{Motion  |Records & "Computer{
wres | Music grams | Books

** SEE NOTE BELOW *+ ¥
People's Republic of China
India

Argentina

Priority Watch List

Japan

Korea

Saudi Arabia

Turkey (GSP)

Thailand

European Union

Watch List

Italy

Spain !

Poland (GSP) 3
i

Indonesia

'S

Taiwan
United Arab Emiratesx | 7 | v
Austratia : 33 121 701 15 130

(3
) LA
43
—
>
*
-
I
-
L
&

Venezueia

Philippines 231 15 NA| 701 108
GreeceX ’ 55] 15! 331 4l 107

Egvpt (GSPY* ' 11 4 520 171 34

* Subject to Out-of-Cycie Review by USTR. April 30, 1994
GSP: GSP review of [PR pracuces pending.

Note: USTR has delayed a final decision on the identification of the PRC,

T India and Argentina as "Priority Foreign Countries” until June 30, 1994.
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USTR "SPECIAL 301" DECISIONS FOR 1994 AND
IIPA ESTIMATED TRADE LOSSES DUE TO PIRACY (1993)
(in millions)

Mot:ien { Recqrds & |Computer
Pictures | Music grams | Books

‘Watch List - continued :

Pakistan

Cyprus (GSP) 29 4 31 15 51
Peru 0.2 13 12 ol 352
El Salvadork(GSP) 17 6 NA 1 8.7
Guatemala (GSP) 0.7 1 NA 1 7
Chile NA NA NA NA NA
Colombia NA NA NA NA NA
Subtotal 1119.6! 7870 3008 58] 53726
Special Mention » i e
Germany 53 70 1317 NAl 1440
Russian Federation 401 300‘ 49 55; 444
Brazil a 39 6l 190 0 2905
Israel | 12| 9| 19 31 83
Singapore | 1 3| 21 2] 27
Paraguay ? 02! NA| 8 20 102
Panama § 16| 0.5! 2 2| 6.1
Honduras (GSP) ? 0.7/ 0.5 NA| 1 22
Canada ‘ NAI NA NAI NA| NA
Subtotal C 1475 419 1606! 95| 22675

Total [ 1267.1 1206/ 4614 7640. 1

Note: Chile, Colombia and Canada were not included in [IPA recommendations to USTR in
February 1994 and estimated trade losses are not available at this time.

% Subject to Out-of-Cycle Review by USTR. April 30, 1994
GSP: GSP review of IPR practices pending.
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PREPARED STATEMENT OF ALLAN I. MENDELOWITZ

Mr. Chairman and Members of the Subcommittee: I am pleased to be here today
to testify on our evaluation of the Generalized System of Preferences (GSP) Program
and several matters for your consideration during program reauthorization. My
statement is based on our forthcoming study of the GSP program. We have given
a draft of this study to the Office of the U.S. Trade Representative (USTR) for their
review and comments. We have conducted this study at the request of Senators Har-
ris Wofford and Byron Dorgan and Representatives Steve Gunderson, William
Hughes, David Obey, and Collin Peterson.

BACKGROUND

The GSP Program eliminates tariffs on certain imports from 145 eligible develop-
ing countries in order to promote development through trade rather than through
traditional aid programs. In 1992, $16.7 billion, or about 3 percent of total U.S. im-
ports, entered duty free under GSP. U.S. duties foregone on these imports were al-
most $900 million. However, the cost to the U.S. government is estimated at 75 per-
cent of this amount due to certain tax revenue offsets, according to the Congres-
sional Budget Office. The value of duties foregone would decrease with implementa-
tion of the estimated 40-percent tariff reductions negotiated under the Uruguay
Round of the General Agreement on Tariffs and Trade (GATT) for products eligible
under GSP, if GATT implementing legislation is enacted. Reauthorization of the
program, due to expire on September 30, 1994, provides an opportunity to consider
the need for changes.

GSP DUTY-FREE BENEFITS DOMINATED BY RELATIVELY FEW BENEFICIARY COUNTRIES

We found that most GSP benefits go to the relatively small number of more ad-
vanced or larger developing countries that can produce and export items that meet
U.S. market demands. Government officials and business representatives from the
six beneficiary countries that we visited—Brazil, the Dominican Republic, Hungary,
Malaysia, Thailand, and Turkey—told us that they have realized increased economic
development as a result of GSP benefits, even though the level of development at-
tributable to GSP cannot be precisely measured. An indicator of the value of the
GSP Program to developing countries can be determined by examining the level and
composition of duty-free shipments to the U.S. market. .

Duty-free imports under the GSP Program have been dominated by a handful of
countries. In 1992, 85 percent of duty-free imports under the GSP Program were
from 10 countries. Mexico accounted for 29 percent of GSP duty-free imports, but
was graduated from the program when the North American Free Trade Agreement
was implemented on January 1, 1994. Other top shippers included Malaysia, Thai-
land, Brazil, and the Philippines. Most of the GSP duty-free goods by value were
induistriatl} goods (such as electrical machinery and equipment), rather than agricul-
tural goods. -

Other duty preference options, such as the Caribbean Basin Economic Recovery
Act, exist for some beneficiary countries. These options reduce duty-free shipments
under the GSP Program. In 1992, $2.9 billion (8 percent) of all GSP-eligible imports
entered the United States under a duty preference provision other than GSP. To-
gether with the $16.7 billion that entered duty free under GSP, 55 percent of all
GSP-eligible goods received duty-free entry.

LIMITATIONS ON GSP BENEFITS ARE SIGNIFICANT

Not all products that are eligible to enter the United States under GSP actually
enter duty free, due to several program provisions that limit benefits. In 1992, while
$35.7 billion in imports were eligible under the program, $16.7 billion, or 47 percent,
actually received duty-free entry into the United States under GSP. About $16 bil-
lion, or 45 percent, of GSP-eligible imports entered with duties. (Another 8 percent
of GSP-eligible imports entered duty free under other tariff preference programs.)
“Administrative exclusions” (discussed below) accounted for the largest share, 56
percent, of these imports that entered with duties. “Competitive need limit exclu-
sions” (imposed because a country exceeds a limit on import levels) accounted for
about 42 percent, and “product graduations” (exclusions from GSP because the coun-
try is competitive in shipping that product to the U.S. market) for 2 percent. The
relative importance of administrative exclusions should diminish with Mexico’s
graduation from GSP, since 67 percent of these administrative exclusions were at-
tributable to Mexico. Also, competitive need limit exclusions have been growing
quickly for other beneficiary countries such as Malaysia and Thailand.

82-664 0 - 95 - 3
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Administrative exclusions can result when products fail to meet U.S. require-
ments that (1) the beneficiary country’s export contain at least 35-percent domestic
content and (2) the product be shipped directly from the beneficiary country. Some
trade experts have criticized the beneficiary country domestic content, or “rule of or-
i%in,” requirement for GSP for lack of predictability. They claim that it is not always
clear as to which parts and components in a product imported by the United States
can count toward meeting the required 35-percent domestic content. Beneficiary
country exporters often have no way of knowing whether their exports will meet the
rule of origin requirements until U.S. Customs makes a determination. The U.S.
Customs Service 18 currently considering changing the rule of origin system to one
that would be more predictable and simpler to administer, using a “change of tariff
classification” system such as that adopted in the North American Free Trade
Agreement. The change of tariff classification system confers country origin when
imported materials, parts, and components are used to make a new product that
falls under a new tariff heading. However, even such a new rule of origin approach
would not be problem free. It could make compliance more difficult for GSP bene-
ficiary countries due to the extensive documentation requirements necessary to es-
tablish a change of tariff classification, according to an International Trade Commis-
sion official,

In addition, importers have criticized another aspect of the rule of origin that does
not allow U.S. source material to be considered in meeting the domestic content re-
quirements. Importers have suggested that U.S. components be allowed to applfr to-
ward the 35-percent requirement. We agree that GSP items should not be penalized
for having U.S. content. Congress may want to consider whether to alter the GSP
rule of origin so that items are not penalized for having U.S. content. Other U.S.
trade laws provide precedents for (1) including U.S.-origin content of imported goods
as part of the exporting country’s content and (2) exempting the U.S.-origin content
of imported goods from U.S. tariffs.

Other program limitations involve competitive need limits and froduct gradua-
tions. Competitive need limit exclusions are automatically trig%fre for a country’s
product when a legislative ceiling on either the dollar value or share of U.S. imports
from a country is exceeded in a calendar year. These exclusions accounted for $6.7
billion, or 42 percent, of all exclusions in 1992 and grew rapidly for top shippers
like Malaysia and Thailand. Competitive need limit exclusions are based on the as-
sumption that export competitiveness has been demonstrated. However, external
factors that may have little to do with the competitiveness of a particular bene-
ficiary country's industry can affect U.S. import levels during the l-year period used
to trigger an exclusion. We found that in a majority of cases examined, a loss of
GSP status due to a competitive need limit exclusion was immediately followed by
a loss of import market share (although a direct causal relationship could not be
established). In addition, the schedule for implementing these exclusions allows ben-
eficiary country exporters and U.S. importers only a few months’ notice to adjust
business plans before losing GSP benefits.

In reauthorizing the GSP Program, Congress may want to consider altering the
competitive need limit process by, for example, extending the amount of time before
exclusions under competitive need limits are implemented. This would allow for a
more thorough assessment of the competitiveness of the affected imports and permit
affected industries more time to adjust.

As for product graduations, in 1992, 2 percent of all exclusions, valued at $276
million, were due to permanent £roduct graduations from the program. Product
graduations are discretionary and are implemented after assessing a beneficia
cou(xiltry"s competitiveness for a particular product, usually at the request of U.S,
producers.

PROCESS TO REVIEW PRODUCT PETITIONS GENERALLY WELL STRUCTURED, BUT SPECIFIC
CONCERNS REMAIN

The GSP Program has a Eenerally well-structured administrative process for con-
sideration of petitions to add products to or remove products from GSP coverage.
The interagency structure of the GSP Subcommittee ! (a working group of the Trade
Policy Staff Committee) and its consensus decision-making process are designed to
ensure that the program’s goals are balanced to provide benefits to beneficiary coun-
tries while taking care not to unduly harm domestic interests. The annual review
process provides for consideration of all interested parties’ views. However, we have

1The GSP Subcommittee is chaired by the Office of the U.S. Trade Representative and con-
sists of members from the Departments of Agriculture, Commerce, the Interior, Labor, State,
and the Treasury.
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identified some specific opportunities to promote better program administration
such as (1) by disseminating more information on the decision-making process, in-
cluding guidelines for analysis; and (2) by rejecting incomplete product petitions.

Among the information that petitioners said they would find useful are definitions
of key statutory criteria to make decisions on whether to add products to or remove
products from GSP coverage. The GSP statute does not define such key criteria as
“import sensitivity” or “sufficient competitiveness.” Some petitioners have com-
plained that the lack of definition for these criteria allow subjective decision-makin,
on product additions and removals. However, we believe these criteria would be dif-
ficult to quantify for use in every case because they are highly qualitative and
judgmental. Most observers we talked with said that an attempt to define these cri-
feria statutorily would result in overly rigid definitions that could hamper achieve-
ment of program objectives. The GSP Subecommittee has developed some informal
guidelines but has not published them. We believe that USTR should make public
the guidelines the GSP Subcommittee uses in analyzing product petitions.

We found, based on a review of the decision-makiné rocess for 45 case studies,
interagency decision documents, and interviews with gP Subcommittee members,
that most petitions have not been controversial and have been routinely decided
based on their economic merit. However, we also found that the more controversial
the case and the higher in the trade policy structure the case was elevated in order
to reach consensus, the more other policy factors became determinative. Fifteen per-
cent of the cases in two review cycles we analyzed had been identified by the Sub-
committee as controversial and elevated for resolution.

The GSP Subcommittee has not issued public explanations of program decisions,
although by regulation it will respond to a written request for information from peti-
tioners. However, foreign and domestic participants told us that many parties were
unaware of their right to request and receive such explanations. We believe that
USTR should indicate clearly in Federal Register notices of final decisions on GSP
petitions that petitioners can obtain a written explanation of any decision.

Another opportunity to improve the GSP Program’s administration would be to
refuse to accept incomplete petitions for product additions. GSP product-addition pe-
titions require detailed information such as (1) actual production figures and capac-
ity utilization, and their estimated increase with GSP; and (2) exports to the United
States in terms of quantity, value, and price, and considerations that affect the com-
petitiveness of these exports relative to exports by other beneficiary countries. The
GSP Subcommittee has on occasion accepted for review product-addition petitions
that did not provide all required information, if the Subcommittee believed the peti-
tion might have had merit and the petitioner had made a good faith effort to obtain
the information. Although this practice is allowed by the regulations, it places do-
mestic producers at a disadvantage in raising objections. Domestic producers com-
plained that acceptance of incomplete petitions effectively shifted the burden of
proof on whether to accept a product from the petitioner to those opposing the peti-
tion. A new product in the program may be shipped by any beneficiary country, and
there may be few sources of information on potential suppliers among beneficiary
countries. We believe that USTR should accept only product petitions that include
all required information.

Also related to the process of administering product-addition petitions is the “3-
year rule.” GSP’s 3-year rule, which prohibits rejected product-addition petitions
from being refiled until 3 tyears have passed, protects U.S. industry from repeatedly
having to come to the defense of their products in program proceedings. Waiver of
this rule during the 1991 Special Review for Central and Eastern Europe initiated
by the administration undermined the credibility of the program with affected do-
mestic industries. Representatives of these industries said the waiver caused an un-
fair burden on them by reconsidering the addition of products that had just been
rejected. USTR has taken the position that the Trade Poliey Staff Committee has
the right to waive the 3-year rule since it is its own procedural rule, and the rule
did not vest a right in any party. Further, the GSP Director pointed out that the
regulations allow the Trade Policy Staff Committee to self-initiate cases “at any
time,” which can have the same effect. Domestic industries have argued for codify-
ing the 3-year rule with no possibility of a waiver in the GSP statute. However,
codifying the 3-year rule alone may not necessarily guarantee strict application of
the 3-year rule if the administration still retains the ability to self-initiate cases.
If Congress considers codifying the 3-year rule, and a provision disallowing its waiv-
er, in the GSP statute, it should recognize that the Trade Policy Staff Committee’s
authority to self-initiate cases can have the same effect. Congress may want to con-
sider stipulating whether or not self-initiation of cases should be allowed where it
would have the effect of waiving the 3-year rule.
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A major concern raised by the requesters of this report was whether it is appro-
priate and legal to offer different benefits to the various beneficiary countries under
a generalized system, which in spirit is like the most-favored-nation principle?
central to the GATT systemn. Program benefits are generally extended equally to all
beneficiary countries. In some circumstances, however, when a beneficiary country
is considered to be sufficiently competitive for a particular product without the GSP
benefit, the benefit may be removeg. Such permanent product graduations are made
at the discretion of the President. We concur with the position taken by USTR that
the GSP statute gives the President authority to make such decisions for differential
treatment.

COUNTRY. PRACTICE PETITIONS ENGENDER CONTROVERSY

When the GSP Program was reauthorized in 1984, new “country practice” eligi-
bility criteria were added. These criteria included requirements that beneficiary
countries provide adequate and effective protection of intellectual property rights
(IPR) and take steps to observe internationally recognized worker rights. IPR refers
to legal rights and enforcement associated with patents, copyrights, and trade-
marks. Petitions to suspend benefits to beneficiary countries that do not meet these
criteria for country practices can be filed as part of the annual review process for
GSP eligibility.

There is a split in opinion about the desirability of country practice provisions
concerning IPR and worker rights. Beneficiary countries and many trade experts we
talked with objected to the presence of country practice provisions in the GSP Pro-
gram. They said that these conditions contravene the original spirit of GSP, which
was to be a trade assistance program that required no reciprocity on the part of the
recipient country. Other countries’ GSP programs deo not have such conditions.
While United Nations officials, beneficiary country officials, and many trade experts
we talked with acknowledged that IPR and worker rights are important issues, they
said these concerns should be addressed in other forums. To a significant degree,
we also found a greater acceptance of IPR as a trade issue in contrast to worker
rights, which was not generally accepted as a trade issue by those we interviewed.
However, advocates of these provisions maintain that the GSP Program’s objective
-of aiding economic development should not be carried out without parallel develop-
ment of adequate IPR and worker rights standards. They argue that promotion of
these rights is important to sustainable economic growth in developing countries.

Administering the IPR and ‘worker rights provisions of GSP within a review proc-
ess designed for product petitions has resulted in certain administrative problems.
Country practice cases are fundamentally different from product cases, since they
involve adherence to international standards of behavior rather than evaluation of
trade flows. The rigidity of the annual review cycle, where all petitions must be filed
by the June 1 deadline or wait until the next review, is not well suited to dealing
with IPR- or worker rights-related events. These events can precipitate crises at an
time during the year. We believe that country practice cases could be better ad-
dressed with separate time frames and review procedures that better fit their dif-
ferent dynamics. Further, acceptance of emergency petitions for review out of cycle
when events warrant such action, as well as for expedited review, could improve the
timely consideration of and, potentially, the more effective responsiveness to these
provisions,

In addition, the GSP law and regulations do not specify the progtam’s policies and
standards for accepting country practice petitions for review. The GSP gubcommit-
tee has internal policy guidelines, but few of these have been made public. We be-
lieve that USTR should make public the guidelines used in deciding whether or not
to accept country practice petitions for full review.

Worker rights advocates have said they disagree with GSP policies (1) classifying
certain offenses as human rights issues outside GSP purview and (2) requiring pres-
entation of substantially new information for reconsideration of denied petitions. As
currently administered, this “new information” standard has prevented further re-
view of worker rights cases in which a beneficiary country’s promised progress in
improving worker rights stopged after the GSP review was concluded with a finding
favorable to the country. We believe USTR should revise the new information stand-
ard to allow acceptance of petitions demonstrating a lack of promised progress.

Finally, the only available sanction in GSP country practice cases is suspension
from all GSP benefits. A policy of graduated sanctions, such as suspension of one

2The most-favored-nation principle is embodied in article 1 of GATT and provides that coun-
tries grant each other treatment as favorable as they give to any country in the application and
administration of import duties.
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or more industry sectors rather than the entire country, would provide greater flexi-
bility and could improve the effectiveness of these provisions in encouraging changes
in country behavior. We believe USTR should expand the range of sanctions that
can be taken when beneficiary countries have not met GSP country practice stand-
ards in order to include partial sanctions when appropriate.

The differing expectations held by GSP officials and IPR and worker rights advo-
cates are at the root of much of the controversy over administration of country prac-
tice provisions. GSP officials generally said that these provisions have been used
and Rave leveraged results from beneficiary countries to the extent possible, given
other trade and foreign policy concerns. However, IPR and worker rights advocates
said they wanted country practice cases more vigorously prosecuted and sanctions
more frequently exercised. Worker rights advocates were particularly concerned.
While IPR advocates have more powerful trade law remedies they can pursue, work-
er rights advocates must depend on the GSP provisions to trigger actions under
most of the worker rights provisions in U.S. trade law.

Because GSP benefits are limited, and would decline if the GATT Uruguay Round
agreement is enacted, the program provides only a modest degree of leverage to en-
courage beneficiary country governments to change their country practices. Propos-
als to add new country practice provisions during program reauthorization, particu-
larly for environmental protection purposes where there are no international stand-
ards, were opposed by most GSP trade experts and program participants we inter-
viewed. Because it was beyond the scope of this review, we (?id not interview rep-
resentatives of environmental groups. However, we believe that adding new provi-
sions would reduce the leverage of GSP in achieving the objectives of the existing
provisions by diluting them with other requirements. Furthermore, if too many con-
ditions are imposed, beneficiary countries may feel the compliance burden is too
great. They may then be willing to forgo all benefits, thereby eliminating whatever
leverage currently does exist in the program. It should be noted that tariff reduc-
tions negotiated in GATT, if implemented, will reduce the value of the GSP's tariff
preference by 40 percent and, therefore, the incentive for beneficiary countries to
participate in the GSP program. :

PREPARED STATEMENT OF SENATOR HARRIS WOFFORD

Mr. Chairman, I commend you for calling this hearing and allowing me the oppor-
tunity to comment on the Generalized System of Preferences (GSP) Program.

As you know, the Generalized System of Preference (GSP) Program provides duty
free access to the United States for products of developing countries. It was estab-
lished in 1974, renewed in 1985 and is coming up for reauthorization by September
30, 1994. In anticipation of this renewal and due to the somewhat negative experi-
ences of domestic industry with this program, I asked the General Accounting Office
(GAOQ) to do a comprehensive review of the GSP program in 1992, This was the first
such review in over 10 years. I am pleased GAOQ is testifying today on the draft re-

port.

I initially got involved in this issue in 1991 after the Trade Policy Review Group
decided to consider, as part of the Trade Enhancement Initiative for Central and
Eastern Europe, new GSP petitions and review prior rejected petitions. Despite GSP
regulations that call for a three-year waiting period before rejected petitions can be
renewed, this review occurred. While the initial request for my involvement came
from agriculture, other industrial sectors quickly joined in calling for a comprehen-
sive review, The economic impact of this review had serious implications for domes-
tic industry.

The experience convinced me we had to review the GSP program to ensure that
it both extended the economic benefits to developing countries it was designed to
and ensured our domestic industries, which are import sensitive, that they would
not be adversely impacted. As a result, I initiated a General Accounting Office re-
view of the program. Attached is a copy of the March 30, 1992 letter requesting the
GAO study. The thirteen questions cutlined in the letter must be addressed during
reauthorization to restore industry and Congressional confidence in the program. 1
believe the GAO report will be helpful in facilitating needed changes.

The report recognizes the critical balance needed when extending preferential
trade benefits to developing countries and the necessity to protect domestic indus-
tries that are import sensitive. The most important change needed in the GAO pro-
gram is to provide greater transparency to the decision-making process and the GSP
getition process. This can be accomplished by making public the guidelines the GSP

ubcommittee uses to analyze petitions, making it clear that petitioners can get a
written explanation of any decision and assuring the rejection of less than complete

82-664 0 - 95 - 4



66

applications. If adopted, these changes will restore some of the industry confidence
that was lost as a result of their experience during the 1991.92 Trade Enhancement
Initiative for Central and Eastern Europe.

I remain very concerned about the three-year rule and the Administration’s au-
thority to self-initiate reviews, While I recognize the importance of flexibility for ex-
traordinary circumstances, doing $o is a tremendous financial burden to our domes-
tic industries. It also creates the impression that the GSP program is a subjective
process rather than objective, especially when domestic industry doesn’t know what
criteria is being used to make the decision.

In summary, I believe it's important for the Administration to continue the GSP
program. However, the decision making process must be more credible and trans-
parent. American industries should have the right to know how decisions are made
and that they will stick.

Again, I thank you for the opportunity to testify on the GSP program and I look
forward to working with you on reauthorization and addressing the concerns of do-
mestic industry,

Attachment,
UNITED STATES SENATE,
Washington, DC, March 30, 1992,

Mr. CHARLES A. BOWSHER, Comptroller General,
U.S. General Accounting Office,
Washington DC.

Dear Mr. Bowsher: As members of the Small Business Committee, we respectively
request the assistance of the General Accounting Office (GAQO) to expeditiously in-
vestigate and report on the administration of the Generalized System of Preferences
(GSP)I ’izrce)gram, including the portion conducted by the International Trade Commis-
sion { 5

This report is requested due to concerns expressed by our constituents regarding
the White House decision to consider, as part of the Trade Enhancement Initiative
for Central and Eastern European countries, new GSP petitions and the review of
rejected petitions.

After full consideration by the Trade Policy Review Group the President on May
3, 1991, rejected petitions for inclusion on the GSP list of Goya cheese, mushrooms,
grape wine and assorted manufactured items. On August 8, 1991, just 97 days after
the President’s rejection, the Trade Policy Staff Committee announced it would re-
consider these articles. Granting of any of these petitions could make the item duty
free for all 130 GSP eligible countries. We believe this would have an adverse eco-
nomic impact on domestic business,

Specifically, we would like the report to address the following issues:

(1) The legal authority under which the President makes GSP decisions on a pure-
1y discretionary differential basis or a differential basis based on criteria other than
those specified in the GSP law;

(2) An analysis of how the provisions of the GSP program come into play under
the General Agreement on Tariffs and Trade (GATT) and whether GATT provisions
allow for nongeneralized application of the GSP status absent a finding that specific
countries do not meet established criteria in the national statute;

(3) Whether specific articles from specific countries have been excluded from GSP
treatment by the U.S. on the basis of factors other than those contained in the stat-
ute; whether the ITC performed economic impact analysis on the basis of excluding
countries specified by the USTR when such countries are not currently excludable
on the basis of any criteria provided for in the statute; and, if so, the statutory au-
thority for this practice;

{(4) The extent to which, foreign government practices (e. g., equitable and reason-
able market access, intellectual property rights protection) carried out by the GSP
Beneficiary Countries are reviewed and assessed by the Executive Branch when
viewing industry petitions to add or remove articles from the duty-free program and
how much weight is given to these factors;

(5) Identification of public-sector information sources utilized by the GSP Sub-
committee in examination of foreign government practices;

(6) Whether the GSP Subcommittee seeks the advice of Industry Sector Advisory
Committees and Agricultural Sector Advisory Committees prior to the acceptance of
petitions to add products to the Program or waive products that have exceeded the
GSP's competitive need test;

(7) The criteria used in assessing injury to U.S. industry and the extent to which
the GSP Subcommittee considers “threat of injury” when considering petitions to re-
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move a product from the GSP Program, or a product from one or more GSP Bene-
ficiary Countries;

(8) The extent to which the GSP Subcommittee considers outstanding trade ac-
tions (e. g., antidumping ‘orders, etc.) during the review process; to what extent does
the GSP Subcommittee review petitions to ensure they meet the current standards;
have any been rejected and on what basis;

(9) The extent to which the GSP Subcommittee seeks the most current data from
the ITC, which may have become available since the ITC recommendation and prior
to the time the GSP Subcommittee reports to the Trade Policy Staff Committee and
the Trade Policy Review Grouﬁ; .

(10) The extent to which the GSP Subcommittee coordinates its decisions with
other trade policy initiatives—for example, does the GSP Subcommittee seek the ad-
vice of the Uruguay Round market access negotiations to determine whether im-
ports which are sugject to an industry petition are reviewed as “import sensitive”
and to what extent would the U.S. be making unilateral tariff concessions which
could have been valuable as negotiating points; .

{11) Regarding the Central and Eastern European Special Review, why some peti-
tions filed by these countries were accepted for review while others were not accept-
ed—for example why the petitions from Hungary and Czechoslovakia to add indus-
trial nitrocellulose (HTS 3912.20.00) to the Program were accepted for review; the
consideration given by USTR and other GSP Subcommittee departments to the fact
that in 1990 industrial nitrocellulose was removed by the President from the GSP
for import sensitivity reasons and the ITC unanimously determined the U.S. indus-
try was materially injured by reasons of less-than-fair value imports from seven
su plyini countries (including two GSP Beneficiary Countries);

12) The voting record by the Departments of Commerce, State, Agriculture,
Labor, Interior, and Treasury, since the 1986/87 General Review, on petitions to re-
move and to add products from GSP Beneficiary Countries, with regard to petitions
to remove and adé) chemical and agricultural imports to the Program; and

(13) The extent to which a country who files the original petition for a product
is the prime benefactor of the petition. Provide an accounting by originating country,
all benefiting countries, listing product and volume for 1989 and 1990.

We would like to have the results of your report on this matter no later than June
1, 1992(i if possible. If you have questions regarding this request please contact Rus-

sell Redding with Senator Harris Wofford’s office at 224-6324.
Sincerely,
SENATOR ROBERT KASTEN
SENATOR HARRIS WOFFORD

PREPARED STATEMENT OF RUFUS YERXA

Mr. Chairman and Members of the Subcommittee, it is my pleasure to testify
today with respect to the Administration’s proposal to renew the Generalized Sys-
tem Preferences, or GSP, program. Last August, President Clinton signed legislation
extending the GSP program for a fifteen month period, through September 30, 1994,
At that time, the Administration noted its strong support for the long-term renewal
of this program, and has spent the last year developing a le%islative proposal for
GSP renewal. Today, I would like to briefly outline this proposal.

But first, I would like to briefly discuss what the GSP program is, and why its
renewal is 8o important. At this time, 147 countries are ehgible to ship over 4,000
items duty free to the United States under GSP. Last year, duty free imports from
all countries under GSP totaled nearly $20 billion.

This year marks the 20th anniversary of the GSP program’s enactment as part
of the Trade Act of 1974. That period has seen many changes in the program’s oper-
ation, and the countries covered. The Administration believes that GSP continues
to play a vital role in U.S. trade and forei%; economic policy, and strongly supports
the long-term renewal of the program. GSP remains important for several reasons.

First, GSP remains a key means of advancing development in beneficiary coun-
tries using trade instead of aid. GSP is one form of economic assistance that fosters
and builds markets. This not only benefits the residents of beneficiary countries, but
works to create new market opportunities for American firms and thus jobs for
American workers. .

Second, our GSP program is designed to encourage developing countries to adopt
international trade and labor stan§:rds, which also fosters development. The Ad-
ministration is committed to actively enforcing the eligibility provisions of the GSP
law, and our record over just the past year indicates that our approach is yielding
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substantial results. We believe that using GSP to foster greater adherence by devel-
oping countries to international rules of trade and labor is entirely consistent with
its objective of economic development, since we believe that these standards them-
selves promote such development.

Because of its usefulness in promoting market based economic development, GSP
has also become an important part of our economic policy toward “economies in
transition” in Central and Eastern Europe and the former Soviet Union. Most of
these countries are now GSP beneficiaries, and we believe that GSP preferences
help foster opportunities for new entrepreneurs in these countries, as well as help-
ing them to earn hard currency. In this way, GSP is helping foster political and eco-
nomic stability in the former Soviet bloc.

Finally, GSP plays and important role in keeping literally hundreds of U.S. firms
competitive in international markets. GSP enables U.S. companies in dozens of sec-
tors the ability to source components and diversify their output at a lower cost, ena-
bling them to better compete against firms in Europe, Asia, and elsewhere. To lose
this advantage, especially when competing firms in other industrialized countries
have the ability to benefit from GSP schemes in those countries, would dull the com-
petitive edge of U.S. companies, and ultimately, cost jobs.

To better achieve these objectives, the Administration recently transmitted to
Congress its proposal for a renewed GSP program. There are four major elements
to the Administration’s proposal.

First, our proposal retains the current criteria for country eligibility (with some
minor modifications, including the removal of anachronistic provisions on com-
munist countries and OPEC members), This is to ensure that countries receiving
GSP are working to meet international standards on trade and on worker rights.
As 1 have noted, we are committed to the effective enforcement of these provisions.

Second, the proposal lowers the program’s thresholds for “%?duating,” that is re-
moving,. both products and countries from GSP eligibility. This includes lowering
the program’s “competitive need limits” that govern how much of any single item
a country is entitled ship duty-free under GSP. Lowering these limits will allow us
to better monitor and control the use of GSP by the largest, most competitive bene-
ficiaries, whose share of GSP benefits has increased significantly in the last several
{ears. We would still allow countries and companies to petition for waivers of these
imits. Our proposal also lowers the per-capita income threshold for “graduating” ad-
vanced countries from GSP.

Third, the Administration’s proposal gives the President the authority to grant ex-
panded benefits to the least developed countries. As with the lowering of the com-
petitive need limits, this proposal 18 meant to better focus the program’s benefits
on the most truly needy countries. This provision is also in accordance with the
gruguay Round Ministerial Declaration on Measures in Favor of Least-Developed

ountries,

Finally, and of no little importance to GSP beneficiary countries and petitioners,
we propose to reform the GSP review process, including the establishment of clearer
standards for the acceptance of petitions. A common comment and complaint about
the GSP program is that the GSP regulations do not define clear informational
standards for the acceptance of petitions for review. Qur proposal would do that,
which we believe will improve the transparency and predictability of the program’s
2@ministration, to the benefit of both interested U.S. parties and beneficiary coun-
ries.

To conclude, GSP plays a unique role in U.S. trade policy. It has served both the
United States and beneficiary countries well for nearly two decades. We strongly
support the program’s renewal, and want to continue our close work with this com-
mittee and Congress to achieve that goal.
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STATEMENT OF THE ENVIRONMENTAL AND ENERGY STUDY INSTITUTE

Mr. Chairman. I am Paul Speck, International Program Associate at the Environ-
mental and Energy Study Institute. The Environmental and Energy Study Institute
(EESI) is a non-profit organization established by Congressional leaders and dedi-
cated to promoting environmentally sustainable societies.

For some time, EESI has been very active in the formulation and advocacy of cre-
ative policy proposals for integrating environmental and development needs in the
context of trade policy. As part of these efforts, we have identified economically and
politically feasible ways to promote sustainable development worldwide through the
United States’ Generalized System of Preferences program (GSP), which the Sub-
committee is considering today.

According to the World Commission on Environment and Development, “sustain-
able development” is development that meets the needs of the present without com-
promising the ability of future generations to meet their own needs, This definition
contains within it two key concepts: (1) the concept of “needs,” in particular the es-
sential needs of the world’s poor, to which overriding priority should be given; and
(2) the idea of limitations imposed by the state of technology and social organization
on the environment’s ability to meet present and future needs.

As the most important program governing trade specifically with the developing
countries, GSP clearly is a very important tool for promoting sustainable develop-
ment worldwide. When Congress created GSP in the mid-1970s, it stated that GSP’s
fundamental purpose was to promote “economic development.” This is crucial given,
as we have seen, that a main goal of sustainable development is to satisfy human
needs, especially in the world’s poorest countries. In fact, some of the proposals
which EESI has put forward for GSP have to do with increasing the extent to which
GSP meets this imperative. Currently, only about one tenth of one percent of all
GSP benefits go to the world’s 40 or so “least-developed countries” (as designated
bl){ the United Nations). Most of these countries are in Sub-Saharan Africa. GSP
should be reformed to affectively increase benefits for least-developed countries.
Note that limiting benefits to the more advanced GSP beneficiaries—as the adminis-
tration has proposed—has not previously, and probably will not in the future, lead
to much if any redistribution of GSP benefits to the least-developed countries.

Int order to promote sustainable development, GSP must further human develop-
ment. At the same time, it must promote environmental protection. No mechanisms
for reaching this goal have ever been included in GSP. Today, now that we know
that development cannot be sustained if it degrades the natural resource base upon
which all present and future development depends, we must reform GSP accord-
ingly. Again, EESI’s proposals address this need, first, by calling for an increase in
GSP benefits to the least-developed countries (recognizing that poverty is a major
source of environmental degradation and that primary commodity production, which
many least-developed countries depend on, often is an environmental disaster) and,
second, by cailin% for a mechanism in GSP to reward countries which fake strong
steps to protect the environment. Note in both cases that providing economic incen-
tives in GSP for countries to protect their environment can be a very cost-effective
complement to foreign assistance.

The attached report outlines EESI’s proposals for GSP in more detail. Those pro-
posal are that legislation reauthorizing GSP:

e clarify that the fundamental purpose of GSP is to promote environmentally sus-
tainable development;

¢ improve the effectiveness of GSP in helping developing countries—including the
poorest countries in Africa and elsewhere—to diversify their exports, so that
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they may reduce their dependence on natural resource exports and improve
long-term living standards; and

« establish a mechanism in GSP to reward developing countries for undertaking
important environmental protection initiatives.

Importantly, these objectives recently were endorsed by various Mem-
bers of Congress and 16 environmental organizations in letters to Ambas-
sador Mickey Kantor, the U.S. Trade Representative.

The report provides more specific discussion of why each of the three proposals
is important and how each may be incorporated in the bill reauthorizing GSP which
Congress probably will vote on this summer. I strongly encourage you to consider
this report when drafting the final GSP bill.

I am happy for the opportunity to present these ideas to you today, and T will
be more than happy to answer any questions which the Subcommittee directs to me.
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ISSUES IN

TRADE & SUSTAINABLE DEVELOPMENT

Issue Paper #2

June 1994

Promoting Sustainable Development in Poor Countries Through Trade:

Proposals for Reauthorizing the U.S. Generalized System of Preferences Program

This month, President Clinton plans to send
Congress legislation renewing the main program
governing U.S. trade with poor countries - the United
States’ Generalized System of Preferences program
(GSP). The program, which provides preferential access
for certain “developing country” exports to the U.S.
market, expires September 1, 1994.

In May 1994, officials of the U5, Trade
Representative’s Office and Congress agreed to mciude
President Clinton’s GSP legislation in a bill impl
the recently concluded world trade or “GATT"
agreement. The GATT bill will be considered by
Congress under “fast-track” rules - that is, with limited
debate and no chance for amendment; thus, GSP
legislation also is expected to be consxdered under fast-
track rules.

Because GSP is the most important program
governing U.S. trade with developing countries, it is a
powerful tool for promoting sustainable development
worldwide.

However, in its current form, GSP is failing to
promote sustainable development. Moreover, a draft
version of the GSP legislation which President Clinton
recently shared with Congress fails to address this
situation,

To promote sustainable development, GSP must:

s clarify that the ﬁmdamemal puspose of GSP is to
promote envi inable development;

* improve the effectweness of GSP in helping the
poorest countries in Africa and elsewhere to diversify
their exports, so that they may reduce their
dependence onnatural resource exports and improve
long-term living standards; and

* estabiish a mechanism in GSP to reward developing
countries for undertaking important environmental
protection initiatives.

Recently these objectives were endorsed by Members of

Congress and 16 environmentai organizations in letters

to Ambassador Mickey Kantor, the U.S. Trade

Representative.!

This report provides background on GSP and each
of the three objectives above, and it provides specific
recommendations for meeting the three objectives in the
bill reauthorizing GSP which Congress probably will
consider this summer.

Although the report focuses on the United States’
GSP program, it is to other d d country
GSP programs, most notably the European Union’s and
Japan’s, both of which are up for renewal in 1994.

Fig. 1} Poor Countries Participating in GSP

Albanis Burundi™ Egypt Istasi Mauritania™ St. Kitts & Nevis Thaiiand
Angola Camercon El Salvactor Jamaica Mauritius Saint Lucia Toga™
Antigua and Cape Veraa* Eq. Guinea*™ Jordan MOorceo Saint \Mounl & Tonga

Barbuaa Cntrl. AL, Rep.** Estomia Ki Trinidad and
Argentina Chag™ Ethiopa Kerya Namwbia S80 Tome & Tobaga
Bahamas Chile Fi Kiribati* Nepa! Principa*™ Tunisia
Bahram Colombia Gambia* Kyrgyzstan Niger™ Senegal Turkey
Bangiadesh® Comoros™ Ghana Latva Oman Saychailes Tuvaiu®
Bardados Congo Grenads Lebanon Pakistan Siema Leona™ tUganda™
Belize Caosta Rica Guatemaia Lesotha™ Papus New Slkovakia Ukrsina
Benin** Cote d'ivoie Guines™ Lithusria Guinea. Slovenia Uruguay
8hutan® Croatia Guines Bissau Macadonia Paraguay Solomon Istands Vanuaty®
Bolivia Cyprus Guyana ‘Madagascar Peru Somalia™ Venezusis
Bosnia-Herz. Czech Republic Hail Malawn™ Phiippines Sri Lanka Westem Samoz©
Botswana™ Dkbouu" Honarss Maizysix Poland Suringme Yemen (Sanaa)”
Brazd Hungary Maicives’ Russia Sweariiand Zaire
Buigsna Domun Rep, india el Romania Syria Zambis
Burkina Faso*™ Ecuadar indonesis Maits Rwanda™ Tanzanis™ Ombadbwe
Notes: " Denctes a country recoxzed as one of the workl's “least-deveiopad countnes” under GSP.

* Denotes an AfricaNn country recoganized as o of 1he word's “leasi-evesoped ussr GSP.

Source:  Maemonaed Tanf? Scheauie of the United Statas (5994) and USTR. GSP information Office.
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BACKGROUND ON GSP

I. Origins of GSP

Three decades ago, all parties to the main treaty
governing world trade, the General Agreement on Tariffs
and Trade (GATT), were required to grant each other
trade treatment no less favorable than that which they
granted their "most favored” trading partner.
Developing countries were expected to reciprocate trade
concessions offered by rich nations, and rich nations
were not encouraged to treat poor countries any better
than rich ones.

Developing countries claimed that universal
adherence to this “most-favored-nation” (MFN)
obligation hindered their efforts to raise export earnings,
diversify economically, and reduce dependence on
foreign aid,

Thus, in 1967 and 1971, the GATT parties modified
the impact of the MFN obligation on developing
countries. First, they amended GATT to exempt
developing countries from the MFN ebligation. That is,
they no longer required developing countries to
reciprocate reductions in trade barriers which
industrialized countries in the GATT undertook.?

Just as importantly, the GATT parties waived the
MFN requirement for deveioped countries wishing to grant
developing countries (as a group] trade preferences over
other developed countries.’ Thus, in 1971 the European
Economic Community and most individual countries in
the Organization for Economic Cooperation and
Development (OECD) established preference programs
for deveioping countries. and in 1974 the United States
followed suit making the “generalized system of
preferences” basically complete.

In 1979, GATT parties indefinitely extended the MFN
waiver allowing industrialized countries to maintain GSP
programs.’ In the decision, they called for particular
attention to be paid to the unique situation of “least-
developed countries” - the world’s poorest countries as
designated by the United Nations. In 1994, GATT parties
similarly recognized “the plight of the least-developed
countries” and called on GATT parties “lo further
improve GSP and other schemes for products of particular
export interest to {them}.”*

Today 27 industrialized countries operate “GSP”
programs for the developing countries. To varying
degrees, these programs grant special treatment to the
least-developed countries.

I, The Current GSP Program and
Clinton’s Proposals

The United States’ GSP program (referred to as “GSP”
throughout this report) is codified in Title V of the 1974
Trade Act, as amended.® Essentially, this law allows the
President to waive tariffs (i.e., import taxes or “duties”)
on imports of “eligible articles” from countries designated
by the Urited States as “beneficiary developing countries”
or, simply, beneficiaries.

Specifically, the GSP title:

1. Authorizes the President to grant duty-free
treatment to eligible articles from beneficiaries. In
practice, the Office of the U.S. Trade Representative
(USTR), in the Executive Office of the President,
implements GSP and makes recommendations to the
President about discretionary decisions through several
interagency committees which it heads (see discussion
of “implementation” below). President Clinton’s draft
bill reauthorizing GSP” would not change the President’s
basic authority aithough it would modify some
implementation procedures.

2. Sets conditions by which countries are
designated beneficiaries. The President considers
several “mandatory” and “discretionary” conditions
when designating GSP beneficiaries, Mandatory
conditions forbid the President from designating as
beneficiaries, for example: communist countries, OPEC
countries, countries that support intemational terrorism
and countries which fail to afford internationally
recognized worker rights. Discretionary conditions
require the President to “take into account,” for example:
whether or not the countries want to be beneficiaries, the
level of economic development of the countries, the extent
to which the countries provide reasonable access for the
United States to their markets and basic commodity
resources, and (again) whether or not the countries afford
internationally recognized worker rights.

In his draft bill reauthorizing GSP, President Clinton
has proposed to modify the mandatory and discretionary
criteria in several ways that are irrelevant from an
environmental perspective. In the process of preparing
this draft, the administration did consider adding 2
discretionary environmental criteria, Specifically, it
conternplated requiring the President to consider the
extent to which a country “has diminished the
effectiveness of international fishery conservation
programs and international programs for endangered or
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threatened species” in designating beneficiaries.?
However, this condition was not included in the draft
GSP bill submitted for Ce ional review in May
1994,

3. Sets conditions by which products are designated
as eligible articles. The President is forbidden from
designating a wide variety of products as eligible articies.
These include: textile and apparel articles subject to textile
agreements, watches, import-sensitive electronic
products, unport-sensitive steel products, most leather
products, import-sensitive glass products, and any other
products which the President determines to be import-
sensitive in the context of GSP. “Import-sensitive” in the
context of GSP means that “domestic injury or threat of
injury results, at least to a substantial degree, from a
provision of duty-free treatment under the GSP.”* In
determining injury, “employment, production, capital
investment, capacity utilization, and profits in the U.S.
industry {among other things] are taken into account.”™®

President Clinton’s draft bill reauthorizing GSP
would retain the present law regarding designation of
articles with two major changes. First, with respect to
the statutory exemptions, it would replace the present
exemption for “products subject to textile agreements”
with one exempting “textile and apparel articles not GSP
eligible on January 1,1994.” Thus, US. textile producers
will continue to be highiy protected even as their products
are finally incorporated into the GATT in accordance
with the recent world trade agreement,

Second, the President’s draft GSP bill would waive
the statutory product exemptions onall articles exported
from least-developed countries, except textile and apparei
products, watches, and leather products. Although this
change would seem to be in line with international
commitments which the United States has made to grant
least-developed countries special treatment in GSP, it is
basically non-consequential. Virtuaily no least-developed
country can export those exempted products (ie., steel,
electronics, and glass) for which ~ under the President’s
plan -~ it now would receive GSP treatment.

PYTY

that product in 1993, then Ecuador would lose duty-free
treatment for that product in 1994.

In addition, the President may on a discretionary
basis withdraw GSF treatment for particular articles from
particular countries when U.S. imports of those articles
from those countries exceed a lower set of competitive
need limits.

Importantly, the President may waive the application
of “competitive need limits” if the countries involved
assure the United States that they will provide access to
their markets and basic commodity resources and that
they will provide intellectuai property rights protection.
However, the President is restricted in the amount of
waivers to GSP limits that he may grant both to individual
countries and overall.

Also, least-developed countries are not subject to
competitive need limits. This allowance is of hittle
significance since least-developed countries seldom can
export products in quantities that make them subject to
such limits.

President Clinton’s draft bill reauthorizing GSP
would amend the present law regarding competitive
need limits in three important ways. First, it would
lower the indexed monetary limit beyond which countries
are automatically subject to loss of GSP treatment for a
product {from 5108 million in 1993 to $75 million in
1995). Second, it would eliminate the lower set of
(discretionary} competitive need limits which the
President currently is allowed to impose. Third, it would
remove current restrictions on the President’s ability to
grant waivers to competitive need limits.

Implementation. Regulations regarding the
implemnentation of GSP are codified in Chapter XX of
Volume 15 in the Code of Federal Regulations. These
regulations establish procedures for the administration
to review petitions from “interested parties” to modify
the list of eligible articles, consider a beneficiaries’ status
in light of the designation criteria, and to exercise the
competitive need waiver authority. These procedures

4, Places limits (“comp e need limitations”)
on the amount of each eligible article which may be
imported from each beneficiary. The President is
required to withdraw GSP treatment from a particular
article exported from a particular country when US.
imports of that article from that country the previous
year exceed either: 1) an indexed monetary vaiue (equai
to $108 miilion in 1993} or 2) 50 percent of the vaiue of all
U.S. imports of that articie. For example, if Ecuador’s
exports of a particular machine part to the United States
exceeded $108 million or 50 percent of all U.S. imports of

set strict thatir d parties must f~low
in submitting these petitions.

Along with his draftbill reauthorizing GSP, President
Clinton has transmitted proposals for modifying the
current GSP federal regulati In that issi
among other things, he has proposed limiting the ability
of interested parties to request that items be added to -~
but not deleted from — the list of eligible articles.
Specifically, he has proposed that parties be limited to
requesting additions every three years but that they be

Llowed to reqs deletions at any time.
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. GSP in Practice

The United States offers GSP benefits to 120
developing countries®?, including 35 which are considered
“least-developed,” and it treats 4,400 products® in the
U.S. tariff schedule as eligible for GSP treatment.

Figure 2 presents a break-down of imports from ail
GSP beneficiaries, from the most impoverished GSP
beneficiaries (least-developed countries), and from the
poorest GSP beneficiaries in Africa.” Along with import
values broken up into several categories, the figure
displays two important ratios for each country group {in
bold). One is the proportion of imports from each country
group which normaily would be subject to import duties
but which instead received GSP treatment. This ratio
indicates how much of a country’s export package is
receiving GSP treatment. Second is the proportion of

.

total imports from all beneficiaries for which each country
group received GSP treatment. This ratio indicates how
big each country group’s benefits “package” is compared
to the benefits package of developing countries overail.

Figure 2 reveals two important facts:

* only about 15 percent of all developing country
exports to the United States receive preferential
treatment under G5F; and

* lessthan one-tehth of 1 percent of all GSP benefits
accrue to the world’s poorest countries, most of
which are in Sub-Saharan Africa.

Fig. 2} imports from ail GSP Benefici the Least-Di ped 3
and the Least-Developed Afri 8 i {$, c.il)
-
Proportion ot Propartion of
Caversd Imports. Imports Subject  Imports from al
Importe which o Import Qutles: Benafictaries
Totad imports imports Subject  Dutisdie importa  Dared GSP - Recaved GSP which Receive which Receive
19Oves Goversg Qv GSP Trosunenr Tremgmen
ALL BENFICIARIES
1990 96,238,300.000 74 699.900.000  24,545.400,000 13.580.500.000 11,014.800.000 14.7% 100%
1991 95.969.800.000  74.039.400,000  26.907.000,000 26.907.200.000  13,675.000.000 18.5% 100%
LEAST-DEVELOPED
BENEFICIARIES
1980 1.596.400,000 $,112,800.000 98,800,000 40,800,000 55,900,000 2.0% 0%
1991 1,389,000,000 1.0135.800,000 82,900,000 33,700,000 49,300,006 4% 0.0%
LEAST-DEVELOPED AFRICAN
BENEFICIARIES
19890 388.358.200 334378200 48 580 400 13,794 000 33.328.300 10.0% 4.0%
} 199 771.780.300 307.913,200 33116000 10817100 23.379.300 7.6% 0.6%
i
. Notes t. Thesa GSP treatrnentas a of noed” A - ¥ tha Case of the poorest counines. almost axriusively
- adrendratve
Sowroe. UNCTAD {1981} 4 g Cowntnes: Lnrted States of Amencs. TDVBIC S/PREFISS.




75

THREE SUSTAINABLE DEVELOPMENT IMPERATIVES
FOR THE GSP REAUTHORIZATION

I. Clarify that the Fundamental Purpose of
(GSP is to Promote Environmentally
Sustainable Development

Legislation reauthorizing GSP should:

e State that the fundamental purpose of the United
States” G lized of Pref es program
is to promote environmentally sustainable
development, recognizing that trade substantially
influences economic and social structures and that
such structures lie at the heart of many environmental
and social problems: and

;3

* require as a “general condition” that the P

il. improve the Effectiveness of GSP in
Helping the Poorest Countries in Africa
and Elsewhere to Diversify their Exports

Legislation reauthorizing GSP should:

e  Waive the application of all statutory product
exemptions for least-developed countries (as
designated by the United Nations) (§ 2463); and

s require -the Internationa! Trade Commission to
immediately recommend whether all articles not now
J N LJas Py 3 mdgt. lJberY H A
if such articles exther' 1) have not been consxdered
for desig previously or 2) have been considered

in implementing GSP, have due regard for the
positive or negative effects such action will have on
the protection of natural es and enviror I
systems of interest to all people.

+ hlichi

In their recent ag; g a World Trade
Organization (WTQ), contracting parties to GATT
recognized that “their relations in the field of trade and
economic endeavour should be conducted ... in
accordance with the objective of sustainable
development.”® Including this recognition in the GATT
agreement was a primary objective of the U.5.
government. Moreover, governments at the United
Nations Conference on Envir and Develop
(UNCED) in 1992 agreed that they “should strive ... to
make international trade and environmental policies
mutually supportive in favour of sustainable
development.”™

Congress needs to bring GSP into conformity with
these and other recent U.S. commitments to promote
sustainable development through trade policy. When it
created GSP in 1974, Congress specified that the primary
purpose of GSP was “to promote the deveiopment of
developing countries.”? However, over the last 20 years,
notions of “development” have changed. Today it is
clear that economic development will be impossibie to

and rejected for designation previously if the
conditions which led to their rejection have changed.

The environmental cost for most countries of limiting
GSP product coverage is obvious: continued economic
reliance on raw natural resource exports. Most
developing countries have no choice but to rely heavily
on their export of natural resources such as timber and
cotton, However, natural resource exports produce few
economic benefits, and producing natural resources often
is an environmental disaster. Timber production,

ble farming, g and over-fishing are at
the root of many environmentai problems of greatest
concem in developing countries.

Poverty and environmental degradation caused by
natural resource production in developing countries harm
the United States. Clearly, this is true when
i es of i to the United States
{e.g., tropical rainforest and biodiversity) are destroyed.
However, it is equally true wheh many people in
developing countries suffer. On a recent Presidential

to Africa, R Tony Hau (D Otuc)

and Agency for b ionai Devel i tor

Brian Atwood determmed that over-rehance on
ble cotton p on, along with q

desemhcanon and famine, was partially to blame for the

ian disaster which has taken between 200,000

SOV

achieve if the natural resources upon which p and
future generations depend are destroyed. This
recognition must be incorporated into GSP.

and 500,000 lives it Rwanda this spring. According to
Hall and Atwood, the United States can and should do
everything it can to avoid other “Rwandas” in the future.
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One way to avoid future Rwandas is to expand GSP
benefits to developing countries which depend heavily
on natural resource exports. Currently, GSP unnecessarily
exciudes from coverage many products of export interest
to such poor countries in Africa and elsewhere.

GSP limits product coverage mainly because it
letely exempts iles, electronics, steei, leather
goods, glass and other “import-sensitive” items from
designation as eligible articles. This “across-the-board”
exemption ~ i.e., an exemption which affects all countries
~ is a resuit of the program’s unique history. When GSP
was created, Congress recognized the need {at that time)
to include all developing countries in the program. In
order to limit damaging import surges from the more
advanced beneficiaries, without excluding such countries
from the program, Congress enacted the across-the-board
product exemptions described above.

However, many developing countries (both
individually and collectively) are unable to produce
statutorily exempted products efficiently enough to harm
firms in the United States. Specificaily, the world’s least-
developed countries — most of which are in Sub-Saharan
Alfrica - are unable to produce exempted products
efficiently. The statutory product exemptions, therefore,
are unnecessary in the case of least-deyeloped countries.

GSP also fails to cover products of export interest to
developing countries because of the way the program is
administered. Products are not designated as eligible
articles unless an appropriate party requests that they be
so designated, USTR accepts this request, and the
International Trade Commission determines that they
are not import sensitive. Many developing countries do
not understand how the U.S. designation process
operates, and so they do not request that their export
products be considered.

In order to ensure that GSP covers more products of
interest to poor countries, ail products automatically
should be considered for listing as eligible articles, and
only those articles found to be import sensitive should
not be designated.

1il. Establish A Mechanism in GSP to Reward
Developing Countries for Undertaking
important Environmental Protection Efforts

Legislation reauthorizing GSP shoulid:

Require the President, in determining whether or
not to waive competitive need limits, to “give great
weight to” the extent to which the developing country
has taken or is taking steps to protect environmental
resources or systems of significance to the
international community; and

require the President to make a determination under
the above paragraph after receiving the advice of the
Environmental Protection Agency, the National
Oceanic and Atmospheric Administration and the
Department of the Interior on whether or not a
country has taken or is taking such steps.

Current law requires the President to give primary
consideration to two criteria in determiring whether to
waive “competitive need limits” on the amount of each
product that each country is allowed to export to the
Urited States under GSP in a year {see page 3). These
criteria are “the extent to which the beneficiary has
assured the United States that [it] will provide equitable
and reasonable access to (its] markets and basic
commodity resources” and “the extent to which such
country provides [intellectual property rights
protection].”

Today, more than ever, there is a need to find cost-
effective ways of encouraging other countries to
undertake environmental protection efforts, particularly
ones in which the intemnational community has as much
or more of a stake than the individual countries, at least
in the short-run.

Waiving competitive need limits to reward
environmental protection initiatives would invoive no
government spending.

In addition, granting the President this authority
promises to be very effective from an environmental
perspective. Many of the countries which most frequently
face Limits on their GSP benefits (e.g., Brazil, Indonesia
and Malaysia) harbor environmental resources -~
including rainforests, the conservation of which is an
important security interest of the United States.

More products are denied GSP treatment each year
bécause of competitive need limits than enter the United
States under GSP. Thus, granting the President this
authority would create a very powerful mechanism by
which to encourage protection of important resources.
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EMBASSY OF JAMAICA,
Washington, DC, July 5, 1994.

Hon. MAx BAauCUS, CHAIRMAN,
Subcommittee on International Trade,
Senate Finance Commitiee,

U.S. Senate,

Washington, DC.

Dear Chairman Baucus: | am writing on behalf of the Government of Jamaica to
express strong support for Congressional reauthorization of the Generalized System
of Preference (GSP) this year.

The GSP program establishes important tangible mechanisms that support trade-
based growth and economic reform throughout the Caribbean and the developing
world. The GSP provides developing countries market access to the United States
for many non-traditional exports, generating a critical source of foreign exchange.
These earnings, in turn, help finance future imports or investment in productive ca-
pacity, stimulating job creation and advancing the cause of trade liberalization.

Moreover, the United States commitment to trade-based growth, evidenced by pro-
grams like the GSP, sends an unmistakable signal of the United States support for
continued economic growth and trade liberalization throughout the developing
world. To restructure their economies to take advantage of the benefits of increased
United States trade links, Jamaica has reduced tariff and other import barriers,
privatized state-owned entities, eliminated controls on prices and exchange rates,
and lessened the hand of the government in the economy. We have established
sound environmental policies, fair labor codes, and strengthened intellectual prop-
erty protection. The resulting policy mix has allowed the private sector to become
an engine of sustainable development and economic growth.

Ultimately, economic growth in the CARICOM region and throughout the develop-
ing world is important to the United States interests. The Caribbean Basin’s experi-
ence with trade-propelled development provides an instructive model for the United
States. As the Caribbean Basin economy has developed, for example, so too has the
region’s ability to import United States goods and services. From 1985 to 1993,
United States exports to the Caribbean expanded by over 100 percent, leading to
the creation of close to 16,000 United States job a year over the past decade. Finally,
United lSd!:at:es consumers benefit from greater access to the products of the develop-
ing world.

As congress continues to address its trade agenda this year, part of its attention
must center on the mechanisms that enable foreign countries to remain healthy and
vigorous trading partners of the United States. A sure mechanism to help achieve
this goal is the Generalized System of Preferences (GSP).

Yours sincerely,
DRr. RicHARD L. BERNAL, Ambassador
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International Intellectual Property Alliance

1747 Pennsylvania Avenue, NW o Tweifth Floor ® Washington, D.C. 20006
Tel (202) 833-4198 » Fax (202) 872-0546

Eric H. Smith
.‘©‘. Executive Director
and
General Counsel

February 28, 1994

“The Honorable Sam M. Gibbons
Chairman

Subcommittee on Trade

Committee on Ways and Means

U.8. House of Representatives

1136 Longworth House Office Building
Washington, DC 20515 .

Re: Request for Written Submissions
on the Possible Extension of the
Generalized System of Preferences
(G8P)

Dear Chairman Gibbons:

The International Intellectual Property Alliance (“IIpPa®
or “"Alliance") strongly supports the extension of the GSP
Program.’ 1In response to the Subcommittee’s January 10, 1994
request, IIPA submits these comments which outline the
important role the GSP Program has played in securing improved
copyright protection in GSP beneficiary countries and suggests
ways to improve the process by which intellectual property
rights (IPR) issues are raised in the context of annual GSP
reviews in order to reduce administrative burdens on both the
government and on the private sector.

The IIPA is a coalition formed in 1984 and consists of
eight trade associations, each of which represents a
significant segment of the copyright industry in the United
States. The IIPA consists of the American Film Marketing
Association (AFMA), the Association of American Publishers
(AAP}, the Business Software Alliance (BSA), the Computer and
Business Equipment Manufacturers Association (CBEMA), the
Information Technology Association of America (ITAA), the
Motion Picture Association of America (MPAA), the National
Music Publishers’ Association (NMPA), and the Recording
Industry Association of America (RIAA).

1
the Renewal

See ITPA submission to this Subcommittee in support of
of the GSP Program {April 27, 1993).
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The IIPA represents more than 1,500 companies that
produce and distribute computers and computer software, motion
pictures, television programs and home videocassettes; nmusic
and sound recordings, audiocassettes; textbooks, tradebooks,
reference and professional publications and journals.

The core copyright industries accounted for $206.6
billion in value added to the U.S. economy (in real 1992
dollars), or approximately 3.6% of the Gross Domestic Product
(GDP) ; -and- the -total- copyright industries- accounted for $32%
billion in value added, or approximately 5.6% of GDP.
According to an October 1993 report prepared for IIPA by

Economists, Inc. entitled Copvright Industries in the U.S.
Economy: 1993 Perspective, the core industries grew at close

to three times the annual rate of the U.S. economy as a whole
between 1987 and 1991 (4.2% vs. 1.5%). Employment in the core
copyright industries grew at over three times the average
annual growth rate of the economy between 1987 through 1991
(3.0% vs. 0.97%). Over 5.5 million workers were employed by
the total copyright industries, about 4.8% of total U.S. work
force, in 1991. The core copyright industries contributed at
least $36.2 billion in foreign sales to the U.S. economy in
1991, and preliminary data for 1992 indicate that foreign
sales will exceed $39.5 billion, an increase ¢of more than 9%
over 1991.

The Critical Link between GSP and Copyright

The U.S. copyright-based industries represent one of the
few sectors of the U.S. economy that regularly contributes to
a positive balance of trade. Inexpensive and accessible
reproduction technolecgies, however, have made it easy for U.S.
copyrighted works to be pirated -- stolen -- in other
countries. In addition to the worldwide problem of piracy,
several foreign countries have erected market access barriers
to U.S. copyright products.

To combat these dual problems in developing countries,
the U.S. copyright-based industries 3joined with the
Administration and Congress to fashion and implement trade
legislation and negotiating tools that recognize that
countries which condone piracy or other market access barriers
to copyrighted products should not receive unilateral and
concessionary trade benefits from the U.S. To this end, the
Caribbean Basin Economic Recovery Act? and "Section 301" (and

¢ see the Caribbean Basin Economic Recovery Act, Pub. L.
No. 98-67, §§ 212(b)(5) and 212(c){9) (codified at 19 U.S.C.
§§ 2702(b) (5) and 2702(c)(9)). This Act is commonly referred
to as the Caribbean Basin Initiative (CBI).
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later "Special 301"%) provide expressly that failure to afford
adequate protection to U.S. intellectual property is an unfair
trade practice.

It is important to review briefly the history of the GSP
Program and the role it plays in providing protection for U.S.
copyrights. Title V of the Trade and Tariff Act of 1984,
known as the GSP Renewal Act,® renewed the GSP Program which
had been introduced in the Trade Act of 1974 [hereinafter “TA
-1974"]. - The-GSP-Program provides -unilateral, -non-reciprocal
duty-free tariff treatment to approximately 4,300 articles
imported from over 135 designated beneficiary countrles and
territories to aid their economic development through
preferential market access.’ In addition, the TTA 1984
amended Title III of the TA 1974 to provide expressly that
failure to afford adequate protection to U.S. intellectual
propertybwas an unfair trade practice under Section 301 of the
TA 1974.

The GSP legislation requires the President to apply
mandatory and discretionary criteria with respect to IPR
protection as a condition to a country achieving "beneficiary®
status under the GSP Program. The mandatory criterion
prohibits the designation of a country from becoming a
"heneficiary developing country" if, for example, "“such
country has nationalized, expropriated, or otherwise seized
ownership or control of property, including patents,
trademarks, or copyrights, owned by a United States citizen or
by a corporation, partnership, or association which is 50
percent or more beneficially owned by United States citizens.®
See Section 503(Db)(4) of the GSP Renewal Act, codified at 19
U.S.C. § 2462(b)(4).

3 see Trade and Tariff Act of 1984, Pub. L. No. 98~573
(1984), as_amended, Omnibus Trade and Competitiveness Act of
1988, Pub. L. No. 100-418 (codified at 19 U.S.C. §§ 2411~2420)
{hereinafter "TTA 1988"],

4 See the Generalized System of Preferences Renewal Act
of 1984, Title V, Pub. L. No. 98-573 (1984) (codified at 19
U.S5.C. §§ 2461-2465). The GSP program was extended for eight
and one-half years, that is, through July 4, 1993.

% Office of the United States Trade Representative, A
Guide to the U.S, Generalized System of Preferences (GSP), at
i (August 1991).

4 See Pub. L. No. 98-573 (1984), codifjed at 195 U.S.C.
§§ 2411-2420.
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The GSP Renewal Act added as a discretionary criterion,
in determining whether to designate a developing country as
eligible to receive GSP duty-free trade treatment, that

the President shall take into account ... the extent to
which [each] country is providing adeguate and effective
means under its laws for foreign nationals to secure, to
exercise, and to enforce exclusive rights in intellectual
property, including patents, trademarks, and copyrights.

Section 503(c){(5) of the GSP Renewal Act, codified at 19
U.s.C. § 2462(c)(5). The Senate Finance Committee Report

explained that:

To determine whether a country provides "adequate and
effective means," the President should consider the
extent of statutory protection for intellectual property
(including the scope and duration of such protection),
the remedies available to aggrieved parties, the
willingness and ability of the government to enforce
intellectual property rights on behalf of foreign
nationals, the ability of foreign natiocnals effectively
to enforce their intellectual property rights on their
‘own behalf, and whether the country’s system of law
imposes formalities or similar requirements that, in
practice, are an obstacle to meaningful protection.

S. Rep. No. 98-485, 98th Cong., 2d Sess. at 11 (1984). The
Senate Report also noted:

In delegating this discretionary authority to the
President, it is the intent of the Committee that the

President will vigorous exercise the
withdraw, to suspend, or to limit GSP eligibility of non-
complying countries. ... Where valid and reasonable

complaints are raised by U.S. firms concerning a
beneficiary country’s market access policy or protection
of intellectual property rights, for example, jit is
expecte hat s int sts wj be jv o) e
attention by the President in deciding whether to modify
duty-free treatment for that country.

Id. at 12-13 (emphasis added). The House Ways and Means
Committee stated that "countries wishing to reap the benefits
of preferential duty~-free access to the U.S. market must
fulfill international responsibilities”™ in the intellectual
property area. House Rep. No. 98-1090, %98th Cong., 2d Sess.
at 12 (1984).

The GSP Program is compatible with the GATT and will
remain compatible under the WIO (World Trade Organization).
This Program will therefore continue to be a key trade tool to
address piracy of U.S. copyrighted works. Last year the GSP
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Program was extended for 15 months; itg authorization is
scheduled to expire on September 30, 1994.7 The IIPA heartily
supports Congressional extension of the GSP Progranm.

e the GSP ogram to rove Co otactio

The leverage provided by the prospect of the U.S. halting
or limiting GSP privileges to those beneficiary countries
which-refuse-to-stem illegal-piracy or-open their markets to
U.S. copyrighted products and services has been crucial in
achieving the goals of the GSP Program. The need for this
leverage has not diminished since 1984. Retaining GSP
benefits has figured prominently in the decisions by a number
of countries to improve their IPR protection and the IIPA
actively used the GSP petition process as a means to directly
encourage countries with high levels of piracy and market
access barriers to U.S. copyrighted products to improve their
copyright protection, enforcement and market access schemes.

Indeed, these concerted efforts by the U.S. government
and the IIPA to use GSP leverage has proved successful in
several cases, for example: Singapore, Malaysia and Cyprus.
However, in other cases, results under the GSP Program have
been mixed, and the IIPA and its members have relied on the
Special 301 procedure {(discussed below) in order to call
attention to deficiencies in copyright protection and
enforcement experienced by our industries in foreign
countries.

However, in the last year, GSP leverage has become a more
credible trade tool. On April 19, 1993, USTR General Counsel
Ira Shapiro testified before the Subcommittee on International
Trade of the Senate Committee of Foreign Affairs that the
Administration intended to move swiftly with all available
trade tools, including GSP, to use against countries which do
not provided adequate and effective copyright protection and
enforcement. IIPA filed GSP Petitions against six countries
on June 1, 1993. USTR accepted IIPA’s petitions against
Cyprus, Egypt, El1 Salvador, Poland and Turkey. IIPA later
withdrew its petition against Venezuela because it passed a
new and comprehensive copyright law. USTR completed an

7 gSection 13802 of the Omnibus Budget Reconciliation Act
of 1993, Pub. L. No. 103-66 (Aug. 10, 1993).

3 The IIPA remains very concerned that the “vigorous
exercise" of "authority to withdraw" GSP benefits contemplated
in the above~cited Senate Report has not occurred. While IIPA
does not at this point recommend turning the now
"discretionary" criterion into a "mandatory" criterion, it
reserves its right to later propose such a legislative change.
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"expedited review" against Cyprus and decided to suspension
its GSP benefits; this suspension has been deferred, however,
because the new Cypriot copyright law entered into effect on
January 1, 1994. A final decision on this deferred suspension
is due no later than July 31, 1994. In the other four
countries, legislative reform is moving forward (in some cases
more rapidly than others) and commitments from many of these
governments to improve enforcement efforts are being made.
For a more complete discussion of these targeted countries,

see Appendix A. -

Suggestions for Improving the GSP Petjition Process

While the intellectual property rights criteria in the
GSP Program have provided leverage in encouraging other
nations to improve their copyright protection and enforcement,
the IIPA believes this process must be significantly improved
and more aggressively used. The discussion below reviews some
of the regulatory hurdles which need to be streamlined,
perhaps by legislative action.

To review the GSP process, during annual GSP reviews
challenges may be brought against either a country’s overall
beneficiary status or against product-by-product eligibility."
The vast majority of GSP petitions address product
eligibility. These petitions require the submission of
sometimes voluminous evidence, including for example,
production figures and capacity, employment data, sales
statistics, export values, company profitability and analyses
of the effect of GSP duty-free imports on market competition.
See e.g. 15 C.F.R. § 2007.1(b).

Any person may file a petition with the GSP Subcommittee
of the interagency Trade Policy Staff Committee (TPSC)
requesting to have the GSP status of any eligible beneficiary
developing country reviewed with respect to any of the
designation criteria listed in Subsections 502(b) or 502(c¢) of
‘the TTA 1984 [19 U.S5.C. § 2462 (b) and (c¢)]. See 15 C.F.R.

9 see also ITPA Comments before the GSP Subcommittee on
the Renewal of the GSP Program (May 6, 1992).

' The regulations provide that the deadline for the
acceptance of petitions for GSP review is June 1st (unless
specified otherwise by Federal Regjster notice). If the
petition is accepted by the TPSC (usually in mid-July), then
the review process begins, hearings are held, and a decision
is announced on April 1 (or as published in the Federal
Register). See 15 C.F.R. § 2007.3(a).
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§ 2007.0(b) (1992). It is this provision that the IIPA and
its members have used to challenge the IPR practices of the
countries discussed above.

If GSP petitions are accepted by the TPSC, full review,
including submissions of comments and hearings, will be
required. While this detailed examination process is
necessary in GSP product cases, it is unnecessary and unduly
burdensome in cases involving challenges to a country’s
beneficiary- status--resulting- from -the - lack- of -adequate and
effective IPR protection. Such a de-designation petition does
not target any specific products. As in the case under
Special or regular 301 and as discussed further below, only at
such time when USTR determines that a sanction (such as de-
designation) must be imposed is it necessary to request
extensive comments and ‘hold full-blown hearings, thereby
giving the public and the affected importers of GSP products
a full opportunity to be heard.

Based on the IIPA’s experiences with the GSP Program, we
offer a proposal to improve the efficacy of the GSP petition
process where challenges to a country’s beneficiary status are
based on the mandatory or discretionary criteria affecting
copyright protection. These comments are preliminary only and
the IIPA may wish to make additional legislative and/or
administrative recommendations at a later time.

1. etitions t de-designate ie {e)
be icia tatus {e) easons _should e
congidered within the context of "Special 301"
submissions and on a similar timetable.

Along with the GSP IPR provisions, there is another
mechanism for USTR and the interagency team to review whether
adequate and effective copyright protection is being afforded
to U.S. copyright owners by foreign countries. The "Special
301" provisions require USTR to identify those foreign
countries that "deny adequate and effective protection of
intellectual property rights, or deny fair and equitable
market access for United States persons that rely upon
intellectual property protection."!

" Regarding "Special 301," gee Omnibus Trade and
Competitiveness Act of 1988, Pub. L. No. 100-418, Section 182.
Regarding Section 301, see Trade and Tariff Act of 1984, Pub.
L. No. 98-573, Section 304 (codified at 19 U.S.C. § 2411 et
seq.). In identifying Priority Foreign Countries, the USTR
shall target those countries "that have the most onerous or
egregious acts, policies, or practices" that deny adequate and
effective protection of IPR or fair and equitable market
access.
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The IIPA proposes that petitions challenging a country’s
GSP beneficiary status due to the lack of adequate and
effective copyright protection should be permitted to be filed

simultaneously with Special 301 petitions.

The Special 301 review procedure and the GSP beneficiary
designation procedure involve the same kind of review by USTR
into the adequacy and effectiveness of a foreign country’s IPR
protection. Combining both the GSP and the Special 301
country-reviews-would significantly-reduce-overlapping reviews
(and negotiations) by USTR on IPR matters. The same
underlying facts must be provided by the private sector in
both cases. Furthermore, the intellectual property review
process under Special 301 does not require extensive
submissions and such procedural requirements need not be
required for GSP country de-designation purposes. In short,
country devde51gratlon ‘petitions would be submitted by
affected companies and industries along with Special 301
recommendations in February, rather than in June as at
present.

This proposal would work as follows. The IIPA, for
example, would request that Country Alpha be designated as a
Priority Foreign Country and, where applicable, that Alpha‘’s
GSP benefits be withdrawn. If Country Alpha is so identified,
a six-month (or in certain circumstances, nine-months) 301 and
GSP investigation would commence (usually in late May). If
the policies or practices that were identified have not been
resolved by the end of that time period, USTR would decide
what action to take; trade retaliation is one possibility.
Even under current practice, if USTR makes an unfairness
determination under Special 301, the GSP beneficiary status of
a country can be withdrawn completely or GSP-eligible products
can be withdrawn, limited, or suspended from eligibility. At
that time, a public notice in the Federal Register must be
published and a hearing must be held before any sanction,
either under GSP or 301, can be taken.

The same mechanism would apply to countries to be placed
on the "Priority Watch List" or the "watch List," though under
different timetables. IIPA might recommend that Country Beta
be placed on the "Priority Watch List" (or the "Watch List").
In addition, IIPA or any other affected industry or company
might also decide to request that Country Beta should lose its
GSP beneficiary status because of its failure to provide
"adequate and effective” copyright protection, as specified in
the GSP Renewal Act. In April, USTR might then decide to
place Country Beta on the "Priority Watch List." At the same
time, it would also decide, in its discretion, whether or not
to accept the GSP request for review as well.

Where a GSP petition is accepted, we would propose an
eight-month investigation periocd through January of the
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following yvear at which point a decision would be made whether
to withdraw benefits. This time period approximates the nine-
month investigation currently applicable in GSP cases (mid-
July to April, according to 15 C.F.R. § 2007.3). This means
that a GSP petition initiated simultaneously with a Special
301 recommendation must conclude in late January of the
following year, prior to the February deadline for next year’s
Special 301 recommendations.

~The clear--advantage of this--procedure -is -that -it would
streamline the entire process for reviewing a country’s IPR
practices. Furthermore, it would eliminate the need for
unnecessary submissions and hearing requirements until the end
of the process -- until USTR has made a determination to
sanction a country. At this point, a public hearing would be
afforded to permit all those affected, by either 301 or GSP
sanctions, to be fully heard. Of course, product specific
petitions would be dealt with under the current petition
structure.

IIPA believes that this more consolidated approach toward
accepting petiticns limited to cases involving country
eligibility challenges based on IPR deficiencies will better
meet the intent of Congress and, just as importantly, the
ability of USTR to implement Congressional goals. This
proposal to integrate the filing procedures under GSP with the
Special 301 mechanisms, however -- with respect to the country
eligibility issue =~ should in no way be understood to
diminish the independent functioning of either of these trade
programs. We do not believe that the implementation of such
a system would require major modifications to the current GSP
legislation. :

2. GSP petitions to de-desjgnate a country based on a

country’s lack of te tiv
i ctual ope ecti

permitted at any time

Instances of completely inadequate copyright legislation
or significant piracy problems in GSP beneficiary countries
may arise suddenly and have a severe economic impact on U.S.
IPR owners unless halted immediately. To require the
adversely affected U.S. copyright owners, for example, to wait
until the pext annual filing deadline, plus the time required
for the investigation, would permit too much time to pass in
which severe damage could be inflicted. There are a variety
of potential situations which could arise suddenly and which,
unless stopped immediately, could severely injure U.S.
copyright owners in foreign countries. For example, a new
compact disc manufacturing plant may appear in one country --
in August, for example ~- threatening the region with a
potential torrent of exported pirate CDs. Without immediate
action to stop these infringing activities, the legitimate
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market for such products could be completely disrupted before
U.S. copyright owners would be entitled to file an annual
petition in February, hope for its acceptance, participate in
the GSP investigation, and anticipate a favorable outcome
under the threat of strong sanctions.

We propose that in order to reduce the damage caused by
such delays, petitions requesting the de-designation of a
country’s beneficiary status should be able toc be filed with
the TPSC-at _any-time. - -In-such-cases, private-industry would
have to make a showing that the unexpected nature of the
copyright problem and the potential for severe harm to U.S.
copyright owners was such that significant harm would occur if
the problem was addressed under the annual filing procedure.

IIPA recommends that the legislation extending the GSP
Program expressly permit that such GSP petitions based on
these criteria be permitted at any time. In the alternative
of specific legislative reform, IIPA recommends that USTR
revise Section 2007.0(b) of its regulations to permit GSP
petitions for country de-designation based on the mandatory
and discretionary criteria in Section 502(b} or 502(c} [19
U.S.C. § 2642(b) and (c)] to be filed, if the circumstances
noted above are present, at any time.

Conclusion

The GSP Program is a critical element of the U.S.
bilateral trade program. Now that the Uruguay Round has ended
and -a Trade-Related Aspects of Intellectual Property (TRIPS)
Agreement has been completed, GSP will become an even more
important bilateral tool. The IIPA strongly supports the
renewal of the GSP Program and its vigorous application by
USTR and the Administration.

While the GSP Program has proven to be a useful tool for
encouraging strengthened intellectual property protection,
improvements- can be made to reduce administrative burdens in
the GSP petition process for both the private sector and the
government. The IIPA stands ready to assist in developing
improvements to the GSP Program and offers our support to
extend the reauthorization of this valuable program.

Respectfully submitted,

Maria Strong f
Associate General Counsel

International Intellectual
Property Alliance
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APPENDIX A

Use of the GSP Program to Improve

Copyriaght Protection in GSP Benefjciary Countries

The leverage provided by the prospect of the U.S. halting or
limiting GSP privileges to those beneficiary countries which refuse
to stem illegal piracy or open their markets to U.S. copyrighted
products and services has been important in achieving the goals of
the GSP Program. Retaining GSP benefits has figured prominently in
the decisions by a number of countries to improve their IPR
protection.

The following briefly reviews IIPA‘’s and its members’
experiences under the GSP Program on a country-by-country basis, in
chronclogical order:

Mixed Results under GSP: 1986-1992

Singapore: The threat of possible withdrawal of GSP
privileges proved essential in Singapore; a copyright law was
passed in February 1987 and Singapore entered into bilateral
copyright relations with the U.S. in April 1987. Singapore changed
from being the "world capital of piracy" (in 1985) to being a model
country for the establishment and enforcement of intellectual
property rights.

Malaysia: After extensive trade discussions with the U.S.,
Malaysia adopted a new copyright law in December 1987 and amended
its copyright law to afford protection for foreign works and joined
the Berne Convention in 19%0.

Indonesia: On June 1, 1986, IIPA petitioned to deny GSP
benefits to Indonesia as a result of massive piracy of U.S.
copyrighted works there. The GSP review process advanced broad
copyright reform when Indonesia passed significant amendments to
its copyright law in 1987, thus permitting it to remain in the GSP
Program. Indonesia then entered into bilateral copyright relations
with the U.S., effective August 1, 1989.

However, despite years of discussions prompted by this GSP
petition and Special 301 action, Indonesia remains unwilling to
eliminate its protectionist policies and open up its market for the
importation, production and distribution of sound recordings and
the importation, distribution and exhibition of films and video to
companies other than those that are 100 percent Indonesian-owned.

Thailand: ©On June 1, 1987, IIPA petitioned the President to
review the GSP eligibility of Thailand and to deny GSP benefits as
a result of that country’s failure to provide adequate and
effective copyright protection to U.S. copyright owners. Although
USTR did accept IIPA’s petition to de-designate Thailand from the
GSP Program for lack of adequate intellectual property protection,
de-designation was not ordered. Instead, Thai intellectual
property practices continued to be reviewed through the end of 1988
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and in January 1989, President Reagan announced his decision to
deny duty~-free entry to only approximately $165 million in Thai
exports to the U.S. This "minimal" sanction was virtually ignored
by the Thai government.

IIPA and the U.S. government have pressed for further reform
in Thailand through the use of Section 301 as well as Special 301.
In November 198%, after another year of Thai inaction, the IIPA,
MPAA and RIAA filed a Section 301 petition against Thailand. A
one~year -investigation ~commenced--and -Ambassador--Hills -made an
*unfairness” determination against Thailand in December 1991.
Ambassador Hills terminated the 301 action and stated that the
situation would be monitored further. In April 1992 and April
1993, USTR announced that Thailand would remain a Priority Foreign
Country. The threat of retaliation -- which could include the loss
of GSP benefits prompted Thailand to move forward to address the
concerns of the IPR industries.

Because enforcement efforts in the video and audio area
improved during 1993, Ambassador Kantor revoked the "Priority
Foreign Country" designation and on September 31, 1993 moved
Thailand to the "Priority Watch List.* Thailand has yet to punish
a major pirate at a level sufficient enough to deter piracy. The
Thai Government is working toward passing a new copyright law this
spring. IIPA has raised several significant substantive problenms
in the latest draft which must be corrected before final adoption.

The Philippines: On June 1, 1989, IIPA requested that GSP
benefits be denied to the Philippines because of high levels of
piracy and an inadequate copyright law which includes a compulsory
license which is incompatible with the Berne Convention and has
destroyed the market for books in that country. At the reguest of
USTR, the IIPA withdrew its GSP de-designation petition on August
4, 1989, on the basis of commitments made by the Philippine
government to improve its level of copyright protection. After
three more years of unfulfilled commitments by the Philippines and
mounting losses due to piracy, pressure in early 1993 under Special
301 led to positive results. On April 6, 1993, the Philippine
government entered into an agreement to raise its level of IPR
protection to internationally-accepted standards and increase
enforcement efforts. IIPA will be monitoring Philippine compliance
with the commitments it made in that agreement.

Malta: In 1991, MPEAA (the Motion Picture Export Association
of America) petitioned that GSP trade benefits to Malta be denied
because of rampant video piracy in that country. Extensive
submissions were made, hearings were held, and the U.S. and Maltese
governments engaged in negotiations aimed at resolving the problems
of piracy and inadequate copyright protection. The Maltese
government made commitments to step up enforcement activities and
pass legislation to amend its copyright law. This GSP
investigation was extended in 1992. Under the imminent threat of
GSP withdrawal, Malta recently passed amendments to its copyright
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law to increase penalties and moved forward the implementation date
of this law to January 1, 1993. Malta also adopted regqgulations
which would enhance enforcement efforts. As a result of this
positive action, MPEAA withdrew its GSP petition on January 29,
1983.

Guatemala: In June 1991, MPEAA filed a petition against
Guatemala because of that country’s failure to provide adequate and
effective protection for U.S. motion pictures, television
programming -and -videocassettes. -- The~interception and-unauthorized
retransmission by cable systems of U.S. satellite signals carrying
U.S. copyrighted programming has been a significant piracy problem
in Guatemala. This investigation has been extended twice (in 1992
and 1993) by the U.S. Government in order to evaluate the adequacy
of Guatemala’s copyright regime and enforcement practices.

Progress has been slow. However, MPEAA is encouraged by
recent developments by the Guatemalan Government and the Guatemalan
private sector to eliminate piracy of U.S. programming. Most cable
operators in Guatemala City have made efforts to stop piracy and
have joined the MPEAA Quitclaim Program (a program where cable
operators in the Central American region have an opportunity to
legally retransmit certain non-premium U.S. programming).
Implementing regulations of the cable law have been issued but
strict enforcement remains a high priority. Guatemala has also
indicated that it intends to submit a "world class" copyright law
to its legislature by the first half of 1994.

Honduras: In June 1992, MPEAA filed a petition against
Honduras because of its failure to provide adequate and effective
protection for U.S. motion pictures, television programming and
videocassettes. Progress was slow and the GSP investigation was
extended in 1993. In September 1993, Honduras passed a new
copyright law. Unfortunately, several substantive points in the
law must be amended and clarified. The enforcement system must be
significantly strengthened and amendments must be made to the penal
code to provide deterrent penalties for copyright infringement.

xng_ggmini_gn_ggpgglig: MPEAA filed a GSP petition against
the Dominican Republic in June 1992 because of that country’s
failure to provide adequate and effective protection for U.S.
motion pictures, television programming and videocassettes, and in
particular, because of the unauthorized retransmissions of U.S.
satellite signals and video piracy. While the Dominican Republic
has enacted cable and video regulations, these regulatlons require
revision. The Government also must take aggressive enforcement
actions to shut down pirate TV and cable systems.

More -1 (1) der G 93 to [

IIPA filed petitions with USTR on June 1, 1993 targeting six
countries for their failure to provide "adequate and effective
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protection" to U.S. copyrights as required by the 1974 Trade Act in
order for these beneficiary countries to receive preferential
trading benefits. On September 21, 1993, USTR announced an
"expedited GSP review" for Cyprus, and on October 5, 1993, USTR
accepted IIPA‘s GSP petitions against Egypt, El Salvador, Poland
and Turkev. IIPA withdrew its petition against Venezuela because
it passed a modern and comprehensive copyright law which entered
into force on October 15, 1993.

~-All-these-countries-have-responded to-these-GSP petitions and
to a clear and uneguivocal U.S. message that their GSP benefits
(and, in the case of El1 Salvador, CBI benefits) are in jeopardy if
progress is not made.

Cyprus: On June 1, 1991, the MPEAA filed a petition to deny
GSP benefits to Cyprus because of widespread video piracy and
unauthorized public performances taking place on the island.
Again, at the request of USTR, MPEAA later conditionally withdrew
its petition based on Cyprus’ public acknowledgement of its role as
a major transshipping center for pirate videocassettes and its
commitment to confiscate pirate materials and adopt new copyright
legislation by January 1992. Unfortunately this commitment was not
met.

Under increasing Special 301 pressure in 1993, the Cypriot
House of Representatives passed amendments to its copyright law
which entered into effect on May 7, 1993. The implementation cf
these amendments {which included improved criminal penalties) was
delayed until January 1, 1994. At the same time, the House
suspended all criminal penalties available for copyright
infringement until the new law took effect. On September 21, 1993,
USTR announced an ‘"expedited" GSP review against Cyprus.
Ambassador Kantor noted that “suspending criminal copyright
penalties 1is unprecedented, and we view it with the utmost
seriousness."

Oon December 22, 1993, Ambassador Kantor announced his decision
to suspend GSP benefits to Cyprus; he also announced that this
suspension would be deferred while the U.S. monitors Cyprus’
enforcement of its new copyright law (which entered into effect on
January 1, 199%4). The U.S. Government is monitoring Cyprus‘
implementation of the new law and if it concludes, at any tinme,
that such implementation is inadequate, it will immediately publish
a notice of the suspension of GSP benefits within 30 days. A final
decision by USTR on this deferred suspension of GSP benefits will
be made no later than July 31, 1994.

Egqvpt: Although amendments were made in 1982 to improve
Egypt’s copyright law, significant deficiencies remained in it.
While several decrees had been issued to implement these
amendments, none of them addressed the substantive deficiencies in
the law (e.g. inadequate term of protection for computer prograns,
nn rental richts for sound recordings or computer programs, unclear
provisions regarding retransmission by cable or broadcast).
Because no action was forthcoming, IIPA filed its GSP Petition in
June 1993. In December 1993, two draft decrees were proposed to
address many of the outstanding deficiencies in the law. We are
awaiting the passage of these decrecs. Effective enforcement of
the copyright law remains a major challenge.
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: TIPA filed the petition ton deny both GSP and CBI
benefits to El Salvador because of rampaiit piracy i El Salvador
and its- role--as-an -exporter of pirated-products tuvoughout the
region. The draft copyright law continued to cuntain deficiencies
and was not close to passage. tween the June 1 petition and the
end of 1993, the Government of El Salvador took several positive
actions, including: (1) passage of a new copyright law; (2} passage
of amendments to its penal code to increase penalties for copyright
infringement, and (3) submitt'ing documents to its Legislative
Assembly for ratification of the Berne Convention (the entry into
force of this Convention in E1 Salvador is February 19, 1994).

Unfortunately, the Legisldtive Assembly unanimously voted on
February 2, 1994 and passed a decree which extends the "grace
period" for the effective date of the copyright law for audiotapes
and videotapes for four more months, until June 15, 1994. This in
effect condones four more months of piracy. The U.S. Government
has protested this action. IIPA has recommended that El Salvador
be elevated from the Special 301 "Watch List" to the "Priority
Watch List" and that the GSP/CBI review continue.

Poland: The effort to obtain a new copyright law in Poland
has been hard fought. U.S. and Polish government officials engaged
in several rounds of consultations over different versions of draft
laws over the past three years. In an effort to press for passage
and improved enforcement efforts, IIPA filed its GSP Petition on
June 1, 1993. On February 14, 1994, President Walera signed the
law and it will enter into effect three months after its official
publication. ©Poland still must adhere to the 1971 text of the
Berne Convention te meet its committee in the 1990 Business and
Economic Relations Agreesent with the U.S. In addition, it nmust
adhere to the Geneva Phonograms Convention in order to protect U.S.
sound recordings. Improvement enforcement is also needed.

H IIPA first targeted deficiencies in the Turkish
copyright law and problems with weak enforcement in 1988. 1In the
past two years, numerous vers}ons of draft copyright laws and
proposed amendments to the current copyright law have been
developed. Because of inadequate copyright protection and poor
enforcement, IIPA filed its GSP Petition on June 1, 1993. To date,
draft amendments to the copyright law are still under consideration
by the Turkish Government.

For further information regarding the legislative reform,
piracy and enforcement in these countries, gee IIPA’s February 18,
1994 "Special 301" submission tb USTR.

STATEMENT OF TEKSID, INC.
Mr. Chairman:

Mr. Chairman and Members of the of the Subcommittee on
Trade of the Senate Finance Committee, My name is Leslie Alan
Glick, and I am a partner in the law firm of Porter, Wright,
Morris & Arthur in Washington, D.C. I am submitting this
statement today on behalf of my client Teksid, Inc., a United
States corppration located in Farmington Hills, Michigan. Teksid
has 19 full time employees located in Michigan. Teksid is
engaged in the importation of certain aluminum cylinder heads
from Brazil that are essential to its operations. Teksid
strongly supports the long term continuation of the Generalized
gyztem of Preferences ("GSP") program past its current expiration

ate.

?eksid also manufacturers aluminum cylinder heads in its
plant in Tennessee and employs over 400 workers there. Thus
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Teksid, although an importer from Brazil, is also a U.3. producer
and employer. In the case of aluminum cylinder heads the U.S.
production cannot meet the demand as the auto industry is
switching to more and more aluminum. Therefore, imports are
essential to meet the needs of the U.S. automotive manufacturers
themselves for these parts and the GSP program could help keep
their costs down.

Teksid believes that the GSP program is beneficial to the
U.5. as well as the developing countries that benefit from it.
Brazil, particularly with its significant social and economic
problems, needs to be continued on the GSP program. It would be
a grave mistake to eliminate Brazil and some of the larger GSP
beneficiary countries in the misguided effort to give more
benefits to smaller countries. Most smaller countries are
already receiving duty free benefits in the U.S. through various
regional preference programs such as the Caribbean Basin
Initiative, that covers most of the Caribbean and Central
American countries, and the Andean Trade Preference Act that
covers the Andean countries. Mexico, a significant competitor of
Brazil recently received special preferences under the North
American Free Trade Agreement that go beyond those previously
available under the Generalized System of Preferences.

If Brazil is to maintain its already fragile position in
the world economy, it cannot afford to lose the benefits of the
Generalized System of Preferences. Brazil has very high
unemployment and underemployment. Inflation in 1993 was 1,592%
up from 1,149% in 1992. Brazil has had a decline in real growth
of Gross Domestic Product in two out the past four years.
Recently, the Wall Street Journal guoted former Brazilian
President Jose Sarney to the effect that "The national c¢risis has
exceeded all limits. 1t requires heroic decisions.” (Wall

Street Journal, October 28, 1993 at AB).

We understand that in recent years, GSP benefits have been
linked to other issues, particularly the protection of
intellectual property rights. 1In this regard, Brazil as you may
know has made major strides. The U.S. Trade Representative had
at one time designated Brazil as a Priority Foreign Country under
the Special 301 provisions of the Trade Act of 1974. On February
25, 1994, Trade Representative Kantor terminated the Special 301
investigation of Brazilian intellectual property Rights Practices
noting; "I applaud the Government of Brazil for its continued
progress in improving protection of intellectual property rights
in the context of its economic reform program..... Brazil is
demonstrating its leadership role through the early
implementation of the Uruguay Round Intellectual Property
provisions.....The steps that the Government of Brazil is
undertaking will substantially improve economic relations between
our two countries.” (United States Trade Representative, Release
No. 94-12, February 25, 1994).

In view of these facts, we strongly urge you both to renew
the GSP program, without significant changes, and particularly to
continue the status of Brazil as a GSP eligible country. One
additional comment we wish to submit concerns the so called "3
year rule”. <Current USTR practice does not allow resubmission of
a product addition submission if it has been accepted for review
and then denied after a full review (hearings, briefs, etc.) If
this regulation is codified into law it should be careful to
continue the sames policy of applying the 3 year exclusion policy
of applying the 3 year exclusion only to products that have been
accepted for review and then rejected. Products that have
petitioned for review but not been accepted for consideration
(e.g., because the information was incomplete) should not be
barred from applying the next year.
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