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U.S. CUSTOMS SERVICE AUTHORIZATION

THURSDAY, SEPTEMBER 3, 1998

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 9:59 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. William V.
Roth, Jr. (chairman of the committee) presiding.

Also present: Senators Chafee, Grassley, D’Amato, Gramm, Moy-
nihan, Rockefeller, Graham, and Moseley-Braun.

The Chairman. The committee will please be in order. I under-
stand that Senator Gramm has another committee session which
he must attend, and for that reason we will start out with any
opening remarks he may care to make.

OPENING STATEMENT OF HON. PHIL GRAMM, A U.S. SENATOR
FROM TEXAS

Senator GRAMM. Mr. Chairman, thank you very much for allow-
ing me to make a statement.

First of all, I want to commend Coramissioner Kelly for a pro-
posal, which I understand Customs now supports and will testify
on behalf of, which is aimed at doing something about the increas-
ing bottleneck that is occurring at every border entry point coming
into America.

As every member of this committee is aware, with NAFTA we
have had an explosion of trade between the United States and
Mexico. What it has produced is literally hours of waiting at border
crossing points, making it virtually impossible for people who live
in sister cities to carry on any kind of normal commerce or relation-

ship.

Vge have been successful in Congress in moving toward doubling
the size of the border patrol. It has been a totally bipartisan effort.
We have not had a corresponding increase in resources going to
Customs. Customs has put together a proposal that is aimed at try-
ing to reduce the waiting time to an average of 20 minutes. That
would be a dramatic improvement at virtually every border entry
point. I am strongly in support of this proposal.

As the Chairman knows, the House has acted on a bill. That bhill
is very similar to one that I had introduced in the Senate. I am
very supportive of it. It is my understanding that Senator Bob
Graham from Florida and Senator Grassley have an addition to
deal with the air entry and sea entry problem. I am supportive of
that as well.

(D
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I want to thank you, Mr. Chairman, for giving me an 'opportunity
to make this statement. givine

'OPENING STATEMENT OF HON. WILLIAM V. ROTH, JR., A U.S.
SENATOR FROM DELAWARE, CHAIRMAN, COMMITTEE ON FI-
NANCE

The CHAIRMAN. Five years have passed since the passage of the
Customs Modernization Act. In those 5 years, the volume of inter-
national trade crossing our borders and the challenges facing the
Customs Service have grown significantly.

But with the implementation  of the NAFTA and the Uruguay
Round Agreement and the prolonged expansion of the U.S. econ-
omy, traffic, both inbound and out%ound, at our ports and particu-
larly along our northern and southern land borders has grown tre-
mendously.

The last 5 years has also seen an increase in the smuggling of
illicit drugs and other contraband, despite the efforts of the Cus-
toms Service. It is important—critically important—that the Cus-
toms Service, with its many responsibilities, has the resources it
needs to carry out its stewardship. At the same time, it is incum-
bent upon this committee to assure that such resources are used
in the most efficient, effective manner possible.

As a Nation, we cannot afford to allow the Customs Service to
suffer a breakdown, either in enforcement or in its commercial op-
erations. Such a breakdown would have a profound impact on the
flow of legitimate commerce, impacting our businesses as well as
the consumer. Already, the long lines of northern and southwestern
border checkpoints suggest that a breakdown is under way.

Left unattended, the festering problem will have serious con-
sequences for our economy and our trade policy. If the lack of re-
sources slow the flow of goods in and out of this country, we as a
Nation will be unable to reap the benefits of international trade in
the trade agreements we have reached. In an économy that de-
pends on just-in-time inventory, delays at the border means slow-
downs on the production line, higher cost, and lost sales.

More fundamentally, we cannot expect the American public to
support a policy of liberalized trade if we cannot offer the assur-
ance that our borders are secure. By that, I mean not only secure
against the scourge of narcotics and other contraband, but secure
in the enforcement of other U.S. laws, such as food, safety, intellec-
tual property rights, and environmental protections.

Serious questions have been raised about how well Customs has
made use of the resources available to it. We have heard regular
complaints from industry regarding the lack of progress on automa-
tion and delays in issuing guidance in the form of rulings on basic
issues such as classification, drawback. The GAO has reported the
misallocation of inspectors, and the Service has no real means in
place of assessing performance and inspection needs.

While I am a staunch advocate of the war on drugs and want to
ensure that our Customs Service facilitates, rather than impedes,
legitimate trade, I also believe it is incumbent, both on Customs
and on the committee, to justify how the American public tax dol-
lars are being spent currently before authorizing more.
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I will not read my full statement, but I would ask that it be in-
cluded as if read.
Senator MOYNIHAN. I so move.
i ['Iihe prepared statement of Senator Roth appears in the appen-
ix. )
The CHAIRMAN. I would then call upon my good friend, Senator

Moynihan. :

OPENING STATEMENT OF HON. DANIEL PATRICK MOYNIHAN,
A U.S. SENATOR FROM NEW YORK

Senator MOYNIHAN. Thank you for holding this hearing to review
the budget and operations of the Customs Service. The agency has
not had the benefit of the oversight that we are responsible for,
anything to measure the importance of the Customs. We are here
to help, not to investigate. But we need to know how to help, and
Commissioner Kelly will tell us.

It has been a strange history. Not strange, but somewhat forgot-
ten. One of the great constitutional questions of our republic, which
was how to raise money for the Federal Government, was resolved
in Hamilton’s terms.

Under the Articles of Confederation, each State was levied a cer-
tain amount of tax based on its wealth and population, which no
one knew how to measure. Hamilton came along with the idea, if
the Federal Government were given the power to collect tariffs,
why, taxes would be voluntary. If you did not want to import it,
you did not have to pay the tariff.

As late as 1903, half of the revenue of the Federal Government
came from tariffs, from the Customs Service. That is why that
great building, the Customs House on Bolling Green, is there. It
was our Treasury.

Customs still collects about $19 billion a year, a very consider-
able sum, and you do it very well. You do other things extraor-
dinarily well, such as the 40 countries cracking down on an inter-
national child pornography ring. It is a little hard to conceive, but
obviously you have done it. A

You are welcome. We are here to hear what you think we should
do for you, and look forward to it.

The CHAIRMAN. Thank you, Senator Moynihan.

Next, Senator Grassley.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
' SENATOR FROM IOWA :

Senator GRASSLEY. Yes. I am going to take the opportunity I
have to express a position on an amendment I am going to bring
up, and then I wﬂY have some questions when it comes cime for
questioning.

But I believe that we have to have a well thought out plan that
will help facilitate trade across our borders, but not at the expense
of aiding and abetting narcotic traffickers.

I support the legisfation that we are discussing today, and I feel
that a substitute amendment that Senator Graham and I are pro-

osing is going to bolster H.R. 3809. It not only facilitates trade,
gut it addresses a problem that we face of an increase in drugs
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a;:rosts‘s the border and end up in our children’s schools and on our
streets.

It is a simple fact that narcotics smuggling organizations will
react to any enforcement strategy. We saw this when we increased
the pressure on the Colombian drug cartels responsible for smug-
%1}1‘ng cocaine into South Florida in the late 1980’s and early 1990’s.

ey simply turned to the Mexican smuggling organizations to
move cocaine across the southwest border.

As a result, the focus of the drug interdiction effort has shifted
and there has been an increase in our law enforcement presence
on the southwest border under the auspices of Customs’ Operation
Hardline. That is fine, and it is very, very necessary.

M{ concern, however, is that our strategies do more than shift
the locale of smuggling. Our strategy has to stop it. We need bet-
ter, we need more, and we need a comprehensive approach.

That is why I continue to stress better coordination of our inter-
diction strategy and the need to develop a southern-tier concept
that focuses resources in a more comprehensive way.

In the past, both Congress and the administration have ad-
dressed the threat of drug smug ling by fixing the problem piece-
meal. I describe this problem as kin: oiy the “balloon effect.” When
you squeeze a balloon in one place, it pops out another. Then you
squeeze it there, and it will pop out another.

So, it seems to me the strategy should be flexible at sea, in the
air, and at our borders. I think it is time for the Congress and the
administration to commit to a strategy that includes a funding and
staffing approach that does not seek to close the doors to traffickers
in one area only to open the window for them somewhere else.

The U.S. Customs Service, of course, is our front-line agency re-
sponsible for the interdiction of narcotics crossing our borders and
are responsible for facilitating trade. Given their workforce and the
increase in Erowth of trade crossing our borders, Customs is falling
behind in their ability to handle the work load that results from
legitimate trade.

Also, with the increase in volume of traffic crossing the border,
they face the difficulty of preventing illicit drugs from entering our
country. So we need to beef up the Customs Service by increasing
the number of law enforcement personnel, and having the nec-
essary technology to protect our borders, and at the same time fa-
cilitate trade.

So I believe that Senator Graham’s and my le%rislation provides
a comprehensive approach in beginning this goal, and I will wait
and ask questions when we do that. Is that the way you want to
do it, Mr. Chairman? :

The CHAIRMAN. That is correct.

Senator GRASSLEY. Yes. Thank gwou.

The CHAIRMAN. Senator Chafee?

OPENING STATEMENT OF HON. JOHN H. CHAFEE, A U.S.
SENATOR FROM RHODE ISLAND

Senator CHAFEE. Thank you very much, Mr. Chairman. I would
like to welcome Under Secretary Johnson and Commissioner Kelly
here. You were just confirmed on July 31, so this is your first offi-
cial appearance before this committee. So, we are glad to see you.
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You have got a very, very tough job. First, I want to congratulate
both of you on the child pornography ring uncovering that took
place that was reported in today’s paper. It sounded like a massive

" undertaking, with some 14 countries involved, according to the ma-
terial we have here and the newspaper, from the Customs Service.
I want to congratulate you.

Your problems are more and more difficult. Just to quote from
the article, “The Digital Age has made it easier to commit crimes
like child pornography, money laundering, and intellectual prop-
erty theft, while erasing traditional borders between nations.”

So, I hope in your budgetary request, you will ask for enough
money to be able to accomplish the task that we levy on you and
the American people expect us to and expect you to comply with.

So we have got a responsibility here and in the Congress, it
seems to me, and, as Senator Moynihan said, we want to do all we
can to be helpful to you.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Chafee.

It is, indeed, a pleasure to welcome you, Mr. Secretary Johnson,
as well as Commissioner Kelly. It seems like yesterday you were
here. It is gocd to have you back.

" With that, I would call upon you, Mr. Secretary, to make any
opening remarks.

STATEMENT OF HON. JAMES JOHNSON, UNDER SECRETARY
OF THE TREASURY FOR ENFORCEMENT, WASHINGTON, DC

Secretary JOHNSON. Thank you, Mr. Chairman. Good morning,
Senator Moynihan and members of the committee.

I am pleased to appear before you today to.testify and discuss
the role of the U.S. Customs Service, the protection of our borders,
and the facilitation of trade. ,

Treasury welcomes the opportunity to highlight our support of
Customs as a critical component of our department’s enforcement
mission.

We would also take this opportunity to thank the committee for
its many efforts to support Customs and to discuss issues relevant
to the fulfillment of Customs’ organizational mission.

Mr. Chairman, I will make a short statement and ask that my
full statement be admitted as part of the record of these proceed-
ings.

The CHAIRMAN. Without objection.

[lel}; frepared statement of Secretary Johnson appears in the ap-
pendix.

Secret JOHNSON. This is an important moment in Customs’
long and distinguished history as it continues to advance its mis-
sion under the able leadership of newly-appointed Commissioner
Raymond W. Kelly.

While we should not underestimate the challenges that Senator
Chafee just highlighted that face the Customs Service, I think we
face them with renewed confidence with Commissioner Kelly at the
helm. His knowledge of law enforcement issues, his record of effec-
tively managing public institutions, and his personal commitment
to Customs’ broag mission commands, in our view, the highest re-
spect.
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I will defer to Commissioner Kelly for a more detailed discussion
of the current state of affairs at Customs and focus the balance of
my remarks more broadly on the vital importance of Customs’ ac-
tivities in anti-narcotics enforcement and trade facilitation.

Customs’ mission continues to reflect the range of activities and
vision when the first U.S. Congress enacted statutes provided for
levying and collecting duties. But the mission has grown over the
years to include many, many additional responsibilities.

Today, Customs collects over $19 billion in revenue each year. Its
statutory obligations also include protection of our citizens from
dangerous drugs that harm our cities, and really even our rural
areas all around the Nation that are harmed by narcotics.

It protects us against intellectual property right violators, and
those pose a danger to our econoray. It protects us against hazard-
ous materials that would harm our environment, ang unsafe prod-
ucts that would harm our children. Clearly, we are acting aggres-
sive}{y to protect our children against the ravages of child pornog-
raphy.

One of Customs’ most critical duties is to prevent illegal drugs
from entering the U.S. Both Treasury and the U.S. Customs Serv-
ice are vigorously committing ourselves to battling narcotics traf-
fickers. Indeed, Customs stands at the core of Treasury’s com-
prehensive efforts to combat the multiple threats posed by narco-
traffickers. Customs stops narcotics at the borders.

Together, Customs, the Internal Revenue Service Criminal Inves-
tigative Division, and the Financial Crimes Enforcement Network
work to take the profit out of narcotics trafficking by preventing,
detecting, and investigating money laundering.

The Office of Foreign Assets Control blocks the assets of narco-
traffickers. The Bureau of Alcohol, Tobacco & Firearms, along with
Customs, makes it more difficult for narco-traffickers and their al-
lies to obtain weapons that could be used against our citizens and
against our law enforcement personnel.

Customs has consistently seized more drugs than any other
agency. While it continues to seize drugs, Customs identifies, dis-
rupts, and dismantles criminal organizations that launder the pro-
ceeds generated by the smuggling of illegal drugs. In fiscal year
1997, Customs seized nearly one million pounds of narcotics. Cus-
goms exceeded this amount during the first 9 months of fiscal year

998.

An important element of Treasury Enforcement’s attack on nar-
cotics smugglers and on other criminals is our comprehensive anti-
money laundering program. As Secretary Rubin has noted on many
occasions, anti-money laundering strategies not only protect our fi-
nancial systems from the taint of illicit proceeds, but also allows
us to unravel complex criminal enterprises. To this end, Customs
alone conducted nearly 4,500 money laundering investigations in
the last year.

Operations Eldorado and Casablanca serve as examples of Cus-
toms’ determined commitment to money launderir= enforcement. I
would like to describe Eldorado to you, briefly, and let Commis-
sioner Kelly comment on Operation Casablanca. )

In the Eldorado task force, Customs was joined by Treasury’s Fi-
nancial Crimes Enforcement Network, the IRS Criminal Investiga-
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. y
tive Division, the DEA, and State and local law enforcement agen-
cies in New York, who, together, developed evidence that 12 money
remitters in the New York City area had funneled approximately
$800 million a year to Colombia.

Based on information obtained through Eldorado, then Under
. Secretary Kelly—we are very capable in having a switch-hitter
with us—signed a geographic targeting order, or GTO, under
FinCEN regulations in August of 1996, requiring the 12 money re-
mitters and their agents to obtain information on all cash remit-
tances of $750 or more to Colombia.

The use of GTOs forced narco-traffickers to turn to less conven-
ient means to move their money and made them more vulnerable
to interdiction. As a result, Customs’ currency seizures at east
coast ports of entry increased approximately 400 percent. L

This success, as well as that of Operation Casablanca, highlights
the value of a coordinated, multi-faceted approach to money laun-
dering enforcement. Because of our multiple bureaus and offices
with both investigative and regulatory responsibilities, Treasury
has been able to develop, plan, and execute such coordinated ap-
proaches and we expect that to continue in the future. -

Customs, and I am sure you will hear more about this in later
testimony, has also experie: ced tremendous success with Operation
Brass Ring, which was launched on February 1, 1598 and was com-
pleted July 31, 1998. That resulted in increased seizures along the
southwest border.

Of course, Customs’ continued success on narcotics and money
laundering enforcement depends on ensuring that its workforce is
as productive and professional as possible. The opportunity to erect
effective barriers to narcotics and protect our frontiers begins with
our employees.

Treasury Enforcement believes that, to accomplish its mission,
Customs employees must consistently demonstrate the highest lev-
els of integrity and professionalism. We believe that the vast ma-
jority of Customs employees meet this standard.

To ensure, however, that all personnel at headquarters and the
over 300 ports of entry adhere to appropriate standards of integ-
rity, Treasury Enforcement’s Office of Professional Responsibility
will be working closely with Commissioner Kelly and his staff as
he brings to Customs his demonstrated high standards of profes-
sional integrity and high ethical performance. :

Our employees on the front line must work in close collaboration
with other Federal, State, and local law enforcement agencies in
order to accomplish their mission. To this end, Customs, in co-
operation with the Immigration and Naturalization Service, has de-
veloped a port management model in San Ysidro, California.

We believe that this model will increase coordination at the
ports, strengthen our anti-smuggling efforts and facilitate leg'iti-
mate commerce, as it has done so in San Ysidro. Treasury and Cus-
toms are working with INS and Justice to expand this model to
other ports.

As currently envisioned, the plan would implement the successful
port manafement model at all southwest border ports, creating co-
ordinated leadership at the port level for enforcement and traffic
management. ,
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Moreover, the plan would expand ﬂ'loint intelligence collection,
adopt a unified investigative approach for southwest border sei-
zures, provide for coordinated technology deployment, research,
and development, and harmonize resource decisions. This process
is already well under way and it is a process that we anticipate
continuing.

We are working with our sister agencies to finalize this plan and
draw on its results to further increase our success in both combat-
ting drug trafficking and facilitating legitimate trade.

Let me take one moment to emphasize that our anti-narcotics ef-
forts do not come at the expense of our trade processing programs.
Both Treasury and Customs recognize that, for every drug smug-
fley or other criminal threat to our border, there are many more
egitimate crossings and conveyances. Customs, therefore, contin-
ues to pursue policies that fulfill its anti-narcotics mission as effec-
tively as possible, while still facilitating legitimate commerce.

One of the ways in which Customs performs its dual mission is
through partnership with private sector trade interests, fostered by
mechanisms such as the Treasury Advisory Committee on Com-
mercial Operations. Such partnerships, for example, have given
rise to the Carrier Initiative Program and the Business Anti-Smug-
gling Program.

Far from presenting a false choice between anti-smuggling and
trade facilitation, these programs actually enhance both missions.
They do so mainly by enlisting legitimate businesses in thorough
pre-screening and background checks that allow Customs to target
its limited anti-narcotics resources to other, more high-risk, car-
riers. The result is both stronger anti-narcotics efforts and more
productive trade facilitation.

The efforts of both Customs and the public it serves will be fur-
ther enhanced through improved automation. In this regard, few
issues are more important than finalizing th» Automated Commer-
cial Environment, or ACE, which will drastically reduce unneces-
sary paperwork, improve ready access to relevant data, enhance
enforcement, and expedite trade. I believe Commissioner Kelly will
speak at greater length on this process.

In conclusion, Mr. Chairman, I would note again that safeguard-
ing .our Nation’s borders is one of the Federal Government’s most
basic responsibilities. It is also one of our biggest challenges.

Even as the responsibilities and duties of Customs have in-
creased in a time of tight budgets, we do not anticipate any decline
soon in the necessary work of narcotics interdiction or trade facili-
tation.

We, therefore, support the objectives of the Drug-Free Borders
Act of 1998. We look forward to having the committee’s continued
sugﬁort for the U.S. Customs Service as it pursues its mission.

ank you, Mr. Chairman.
The CHAIRMAN. Thank you, Secretary Johnson.
Commissioner Kelly?

STATEMENT OF HON. RAYMOND KELLY, COMMISSIONER OF
CUSTOMS, WASHINGTON, DC

Commissioner KELLY. Thank you, Mr. Chairman, Senator Moy-
nihan, members of the committee. Thank you for this opportunity
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to testify today. It is, indeed, an honor to return here for the first
time as Customs Commissioner.

The Customs Service is a big, complex organization with an im-
ortant historic mission. We have been doing a good job since the
ounding of the republic. However, we can do it better.

We are living in a global economy in which international trade
is the lifeblood of the wealth of nations. At the same time, Ameri-
ca’s appetite for narcotics and the drug cartels’ efforts to exploit it
any cost has been, and remains, one ofg the great threats to the na-
tional well-being.

The Customs Service must live in both realities, and I intend
that we tackle the problems and opportunities they both pose with
equal vigor. The same technology that defeats smugglers helps le-
gitimate trade move freely across our borders.

Advanced technology is essential to fulfilling the mission of the
Customs Service. It is absolutely essential in accommodating the
explosion of trade and in how t{ne Customs Service processes im-
ports.

Our current system of tracking and processing imports is out-
dated and expensive to maintain. It was designed for trade levels
a decade ago. The volume of trade since then has increased dra-
matically.

The first chart illustrates what I am talking about. In the last
4 years alone, the number of import entries that the Customs Serv-
ice processed increased from $11.3 million in 1994 to $16.3 million
now, an increase of 44 percent. It is projected to increase to over
$30 million by the year 2005.

The value of those imports climbed by 45 percent, from $658 bil-
lion in 1994 to almost $1 trillion today, while in the same period
the number of full-time equivalent employees of the Customs Serv-
ice declined by 2.4 percent. X

To keep pace, we must vastly improve and expand the automa-
tion of our import processing. Our answer is ACE, the Automated
Commercial Environment.

Senator CHAFEE. What? I missed that. Our answer is what?

Commissioner KELLY. ACE. It is an acronym for the Automated
Commercial Environment.

This massive project is still in its infancy, with ve?: promising
test sites up and running in Michigan and Texas. The complete
conversion and full implementation will take 10 years and cost
$1.48 billion. But let me stress that it would cost even more, and
with far less benefit, to try to keep the old system going.

Customs interdicts more narcotics by far than any other law en-
forcement agency, about one million pounds annually for the last
2 years, another million pounds for the first 9 months of this fiscal
year.

We had been concerned about the decline last year in seizures,
so early this year we asked inspectors, agents and their sugervisors
to come up with new and port-specific ways of attacking the smug-

ling problem. Their combined efforts were dubbed Operation
%rass ing, as Mr. Johnson mentioned.

The results, as this chart shows, were impressive. Cocaine sei-
zures through July this year were up 32 percent compared to the
same period the year before; heroin seizures increased by 13 per-
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cent; ntxarijuana seizures by 47 percent; currency seizures by 45
percent. -

Senator CHAFEE. Is the red 1 year and the blue another year?

Commissioner KELLY. The red is the first six-month period in
which Brass Ring was implemented for 1998. The blue is the pre-
vious year, same period of time, six months.

Controlled deliveries increased by 100 percent. Now, this success
story was devised and implemented by the rank and file, the front-
line people of the Customs Service, with the support of their union
leadership, the National Treasury Employees Union.

The CHAIRMAN. Could I ask a question there?

Commissioner KELLY. Yes, sir.

The CHAIRMAN. You are talking about increased seizures on our
ﬂart. It is impressive, what you stated. At the same time, do we

ave any estimate as to whether or not drugs are increasing as to
what enters this country?

Commissioner KeLLY. It is difficult to measure that, Senator.
ONDCP has done some work on it. Of course, their statistics show
that there has been a decrease in the last 10 years in usage. But
I cannot say with any certainty that there has been a decrease as
far as the importation of drugs is concerned.

I think what is significant here, is the fact that, in a very short
period of time, empowering people on the front lines to devise ways
of atl;tacking the problem, that they increase the number signifi-
cantly.

The CHAIRMAN. Please proceed.

Commissioner KELLY. The crackdown on smuggling was accom-
plished while keeping trade flowing as freely as possible. It is a de-
manding environment, when you consider that, in the last fiscal
year, 118 million automobiles were driven across our borders, as
were 9.3 million trucks, over 320 rail cars, and 4.5 million sea con-
tainers.

Of course, we cannot stop and thoroughly inspect every one of
them for contraband, but through better intelligence and wider use
of advanced x-ray and other technologies, we can selectively make
it harder and riskier for smugglers to cross our borders or enter
our air space or sea lanes.

We also have to remain as flexible as possible, shifting resources
as the cartels and others respond to the J)ressure we apply.

Whether it is along the southwest border or the Caribbean Basin,
there are three ways to smuggle drugs and other contraband into
the United States: land, sea, and air.

The Customs Service can provide effective deterrents in all areas,
providing we maintain and modernize our best assets, including
our marine and aviation programs.

We also deter narcotics smuggling through strong partnershifps
with legitimate industry. These partnerships work. Last year, for
example, 43 percent of all of our cocaine seizures stemmed from
prior intelligence provided by the trade community.

Of course, prior intelliﬁence is su glorted by hands-on: inspec-
tions, and we are doing a better job of that by using advanced tech-
nology such as x-ray equipment designed expressly for inspectin,
trucks. We hope, soon, to be using that technology to inspect rai
cars.
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This is the key to the future, the investment in advanced tech-
nology as a way of insgecting oods, and even suspected smugglers,
as quickly and as unobtrusively as possible. We want to be able to
stop the drug smuggler or the terrorist selectively without subject-
ing the law-abiding traveling public to inconvenience, embarrass-
ment, or delay. We are also getting better at seizing the profits of
the drug cartels as they try to smuggle their ill-gotten gains out
of the United States. ‘

Our budget request for fiscal year 1999 reflects these concerns,
and others, including money for non-intrusive inspection tech-
nology, automated targeting systems, including license plate read-
ers, and additional funds to fully implement our child labor en-
forcement plan.

We are also protecting children by combatting child pornography,
and yesterday, working with a dozen other countries, brought down
the largest known child pornography network in the world.

We greatly appreciate the efforts of the members of this commit-
tee, particularly Senator Gramm and Senator Grassley, and, of
course, Senator Graham from Florida, to give Customs the support
it needs for the future.

I am confident that, together, we are on the path of making the
Customs Service better than ever, a path of making the Customs
Service legitimate trade’s best friend, and the drug cartels’ worst
nightmare.

I would be happy to answer any questions. Thank you, Mr.
Chairman.

[The prepared statement of Commissioner Kelly appears in the
appendix.]

The CHAIRMAN. Thank you, Commissioner Kelly.

Mr. Secretary, one of my concerns is, you mentioned how there
have been a number of operations involving different agencies
working together. But I wonder if that makes for efficiency.

It concerns me that you have to get so many different groups to-
gether. Who calls the shots? How do you coordinate? Who decides
who does what? It seems to me you have some very difficult admin-
istrative problems inherent in that approach.

Secretary JOHNSON. If there were not communication, there
would be very difficult problems inherent in the approach. But
what we have tried to do, starting with then Under Secretary
Kelly’s leadership in the Treasury Office of Enforcement over the
last couple of years, working closely with the Justice Department,
to increase our levels of communication and cooperation so you do
not have redundancy.

One of the issues, whenever we talk about redundancy, is it is
often couched in terms of many different agencies going after the
same particular defendants or the same crime. What you have
across the Treasury bureaus are a variety of different tools that
can be used to counteract narco-traffickers and money launderers.

For instance, we have within the Treasury Office of Enforcement
the Office of Foreign Assets Control, which can use its sanctions
authority to block assets of narco-traffickers. Those are authorities
that are unique to the Office of Foreign Assets Control.

Customs is at the border, and part of the problem of money laun-
dering is it involves large cash transfers, actually physically, over
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the border. So, necessarily, Customs needs to be involved in trans-
porter investigations of money laundering. -

As was noted, I believe, earlier in a discussion of the recent child
pornography case, because of changes in technology, criminal inves-
tigations have to be trans-border, so necessarily Customs has to be
part of a money laundering investigation, or at least a coordinated
and comprehensive money laundering approach.

That would apply as well to the IRS, which has the IRS Criminal
Investigative Division, that also has a different set of skills and
tools to bring to the table. If there were nothing but multiple voices
or multiple actors in this particular play without a common script,
there would be difficulty.

But we have developed the rough draft of a common script, we
are refining that. I think you have seen the results clearly in Cus-
toms’ efforts in Operation Casablanca. We have seen tremendous
results out of that effort.

With the GTO, where you did have a wide variety of people
bringing their tools to the table, again, there was coordination and
again we have had tremendous results.

So I recognize the danger, but I think, with coordination and
with our efforts from the Office of Enforcement, then in tandem.
with the Justice Department to make sure that the right tools are
used for each particular job, there is less of a danger of unneces-
sary duplication. ’

Senator MOYNIHAN. Mr. Chairman, you will not mind my just
saying, in agreement with you, that what exactly what the Bureau
of Alcohol, Tobacco & Firearms does is a mystery to me, and appar-
ently a mystery to them because they can never explain.

The CHAIRMAN. I think there are some very serious questions
here. It does concern me that, when you have so many different
agencies, there is duplication. Who is actually calling the shots,
how is it functioning, who is held accountable?

Let me just ask you, within your own agency, the Treasury, how
do you set the priorities among Treasury’s various enforcement ac-
tivities to ensure each, but particularly Customs, has what it needs
to do the job? )

Secretary JOHNSON. The touch stone of our setting priorities has
to be the strategic plans, the strategic plans that have been devel-
oped for the department, and in conjunction with the efforts of the
bureaus. '

That is where, as we are setting priorities and we are developing
budget proposals, that has to be our touch stone. Now, it is not
going to lead to a doctrinal or arithmetic formula which will lead
us to cut up the pieces of the pie, but it does guide our initial
choices.

The CHAIRMAN: Let me ask you, Mr. Kelly. At your confirmation
hearing you did indicate that you intended for Customs to meet the
challenges of stronger enforcement throu%il technology. This would
be a way of becoming more efficient. The question is, has your .
spending on technology been effective to date, and what leads you
to believe that simply adding more will help meet the twin chal-

lenges you face? .
' Commissioner KELLY. Well, in the area of applied technology,
say, x-ray equipment along the border, I think it has been very
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helpful, but it has not been fully deployed along the border. I think
we are not going to see full effectiveness, for sure, until smugglers
are not able to port shop.

We now have major x-ray systems at some of the major ports,
but there are 24 ports of entry and some smaller ports of entry that
a determined smuggler is able to go around.

So, we have a 5-year plan for the deployment of some sophisti-
cated x-ray and gamma ray equipment. Until that is fully deployed,
I do not think we will see something that we can call a fully effec-
tive system. But, so far, it has been very encouraging, wiat we
have in place to date.

The CHAIRMAN. Let me turn to a different part of the problem.
What could be done to simplify and streamline the entry process?
I mean, what changes can be made in the harmonized tariff sched-
ule or the classification process to simplify the whole thing?

Commissioner KELLY. So many of the issues, as far as import
process is concerned, have to be addressed through the Automated
Commercial Environment. That is what we see as the hope of the
future. It is, in my judgment, based on the briefings I have had,
absolutely necessary to go forward with ACE.

- We have an old, antiquated system that has been in place for 15
years. It is called the Automated Customs System, strangely
enough. That system is on the brink of being overloaded. Sim-
plification and harmonization will be one of the many byproducts
of implementation in the Automated Commercial Environment.

The CHAIRMAN. Well, there is no question but what you have a
tremendous responsibility. I was just noting that, in 1997, you
processed 18 million import entries, 128 million vehicles and
trucks, 706,000 commercial aircraft. So, that is a tremendous re-
sponsibility.

At the same time, tariffs are going down, purportedly, to zero so
that collections, it would seem, could become simpler and easier to
administer than when we had high tariffs. Do you see an); real op-
portunity here to simplify this whole classification process?

Commissioner KELLY. I think there is an opportunity, Senator. 1
would need time to look at the process; I have only been in place
for less than a month. But I am encouraged by what I hear from
staff as to the possibilities, again, that the Automated Commercial
Environment will bring about—you are right.

As tariffs go down, there is less money coming into the coffers,
but the work still has to go on, the registration and the filing of
many, many documents. This system will enable it to go to a
paperless process, for instance, and do remote filing.

So, there are many advantages to the Automated Commercial
Environment that I think will streamline virtually all of Customs’
trade processes.

The CHAIRMAN. Well, it does seem to me that, as tariffs become
less and less important, there ought to be a real opportunity to re-
vise the whole process.

My time is up. Senator Moynihan?

Senator MOYNIHAN. Thank you, Mr. Chairman.

Let me just begin by saying something that will not be especially
welcome, but which is meant to be helpful, which is that I do not
think much is gained by turning the Customs Service into a police
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force looking after criminal activities, the interdiction of drugs and
money laundering by drug dealers, and so forth. It is an easily ad-
vocated approach, a popular approach, and it is a pointless ap-
proach.

In 1988, we passed large drug legislation here in the Congress
that is now in place, the drug czar, all that business. I was co-
chairman with Senator Nunn on a working group over here on the
Senate side that put our part of the bill together.

We went out of our way to make two deputies for the principal
officer, one for supply reduction and one for demand reduction. We
made demand reduction, first. It was my role to say, quietly and
resignedly, that you can do all you want to do about interdiction
and you might slightly raise the price of drugs, but you will have
no effect on the supply whatever. I mean, it just will not happen.
You do not have to answer this, but I think you have had enough
experience.

We are going to have a conference nexi month at Yale University
on 100 years of heroin. Heroin is a trademarked product of the
Bayer Company. They trademarked it a year before they
trademarked aspirin. We have not been able to keep it. As long as
there is demand, it will be met with a supply, no matter what any-
body does.

So, I think what the Chairman was saying was, I hope you can
keep your attention on the issue of facilitating trade. I mean, I
think some of your numbers are absolutely astounding. The value
of imports has climbed by 45 percent since 19947

Commissionér KELLY. Yes, sir.

Senator MOYNIHAN. Well, you know why we are having economic
good times. This is what you do. I suppose the more the imports
come in as tariffs go down, the less the revenue will be. But that
is your job, to facilitate trade.

I would hope this other matter—and you cannot say this pub-
licly, I do not expect you, Mr. Secretary, or you, Mr. Commissioner,
to say anything about it—would not too much distract you. The
principal thing is to keep the doors of trade opene

Could we get from you a list of the value of imports over the last
20 years?

Commissioner KELLY. Yes, sir.

Senator MOYNIHAN. Could you do that when you have a moment?

Commissioner KELLY. Sure.

Senator MOYNIHAN. Because I think the success of our trade pol-
icy is just not understood. The better it is, the more likely we will
be able to continue those policies.

Commissioner KELLY. Certainly.

Senator MOYNIHAN. What you need, is you are trying to get a
paperless system. I suppose there is a certain amount of inter-
national cooperation, where you can get your data in Antwerp com-
ing to Houston, or whatever, that kind of thing.

Commissioner KELLY. Yes, sir.

Senator MOYNIHAN. Do you do a lot of international cooperation?

Commissioner KELLY. Customs has a very vigorous program and
contacts with countries throughout the world, certainly through the
World Customs Organization, and other organizations. So there is
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% lot of discussion and a lot of emphasis on harmonizing regula-
ons.

Senator MOYNIHAN. So you would have the same words for the
same thing,

Commissioner KELLY. Precisely.

The CHAIRMAN. Would the Senator yield?

Senator MOYNIHAN. Please. ,

The CHAIRMAN. Would it be worthwhile to have some kind of a
conference on harmonizing and trying to simplify?

Commissioner KELLY. Well, I think there are a lot of conferences
and discussions that have been conducted concerning harmoni-
zation. We have people who engage in that full-time. But it may
very well be helpful. Perhaps I can submit a paper.

Senator MOYNIHAN. Well, if you think so, why do you not tell the
Chairman? I mean, we would like to be helpful to you in this area.

The CHAIRMAN. That is right.

Commissioner KELLY. All right, sir. ‘

Senator MOYNIHAN. Trade is what is driving the world’s econ-
omy, or was until last week. -

_[Laughter.] Thank you very much, Mr. Secretary, and Commis-
sioner.

Commissioner KELLY. Thank you, sir.

The CHAIRMAN. Thank you, Senator Moynihan.

Senator Gramm? | see you returned.

Senator GRAMM. Well, it was a short mark-up.

The CHAIRMAN. Tell me how you did it. But go ahead.

Senator GRAMM. Well, death often occurs instantaneously with
little outside help.

[Laughter.]

Well, Mr. Chairman, thank you very much for holding the hear-
ing. This is a very important issue to me. I have a State which is
a major trading State. We generate a substantial portion of the in-
come of our State through exports, about one-quarter of the income
of our State.

Mexico is our largest trading partner. But I think, on a per cap-
. ita basis, Texas certainly would rank in the top five States in the
Union in trade.

Senator CHAFEE. I see that, of the 320,000 rail cars coming into
the United States, half of them come through Laredo. Is that right?

Senator GRAMM. That is true.

Senator CHAFEE. Is that not astonishing?

Senator GRAMM. What has really happened in a city like Laredo,
which I think, rather than going into detail, I will just paint a pic-
ture, is that we look at the border and we. see something that looks
like a very definite line drawn at the Rio Grande River.

But the plain truth is, people come back and forth across the bor-
der, in conducting their lives. They often have kinfolk on both sides
of the border. They engage in trade, and commerce, and traffic.

What happens, is these border crossings become jammed so that
you can look for 7, 10, or 20 miles and see trucks lined up. It
makes it impossible to get back across the border, so it disrupts
commerce. That is why, for my State, this is a critically important
bill that we have before us today.
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I would like to just ask a couple of questions. I would like to,
number one, ask Commissioner Kelly to give us at least a brief de-
scription of this new technology that we'’re talking about and how
it is going to work.

Commissioner KELLY. Well, we are talking about x-ray and
gamma ray. As I understand it, gamma ray is just a more powerful
x-ray-type of transmission. We have five fixed-site, large x-ray ma-
chines already deployed along the border. What we hope to do, is
have a mix of those fixed machines and mobile x-rays deployed all
the way across the border at the end of our 5-year plan.

Now, what it does, it enables us to examine a truck, for instance,
in eight minutes, where a full search using inspectors to do it
would take up to four hours.

Just last month, I was actually in Laredo. This new technology
found 4,300 pounds of cocaine in a tanker truck that otherwise
would not have been found by manual inspection, because you just
do not drill a hole into a tanker truck. You do not know what is
on the other side, so the general practice has been not to drill into
tanker trucks. :

So what we see, is an array of x-rays, ultimately, along the bor-
der that will eliminate port shopping, where people are going in
places now where there are no x-ray equipment.

There are also other technologies we are talking about. For in-
stance, an automated targeting system. Now, we have some auto-
mated targeting systems now. We have five of them deployed. In
the 1999 budget, we are looking for another 12.

What that does, is refine the information that you are getting
and enables you to target vehicles that you want to search.

Now, prior to the deployment of the automated targeting system
in Laredo, there was one hit out of every 157 searches. After we
deployed this automated targeting system, there has been one hit
in 53 searches. So, you can see a major increase in productivity.

There are busters, as they call them. These are hand-held de-
vices that can measure the density of tires on vehicles to see if
there are drugs inside them. We need more of those.

So your bill, Senator, and Senator Grassley’s modifications, have
addressed all of these issues. It is a question of getting them on-
line, getting them funded, of course, and getting them deployed.

Senator GRAMM. One final question. One of the constant com-
plaints that I hear is that, as you know, we are constantly building
bridges across the Rio Grande River to try to facilitate commerce,
but yet we do not operate these bridges for truck inspection 24
hours a day.

So, we are in the process of building new bridges when we have
got the existing bridges that are used far below what their physical
capacity is, if we had the people and if we could run three shifts
and operate 24 hours a day. I am hopeful that, with this new tech-
nology which does not get tired, does not take coffee breaks, does
no:f vote, either, which I view as a negative—{Laughter]. It is not
perfect.

But I am hoping that one of the things we could do, is to get
some of these bridges working 24 hours a day so that, while people
are sleeping, the trucks can come across the border at night and
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then the congestion not be there during prime business hours when
people want to go back and forth across the border.
- Is there any possibility that we are moving toward that?

Commissioner KELLY. I certainly want to look into that, Senator.
Certainly with your proposal, there is a much greater chance of
dOiclllg that. I would like to get more information on that and strive
to do it.

Senator GRAMM. Well, I want to remind you that, when we build
a bridge, we have to build the Customs facilities, we have to build
roads to the bridge, and then we have got to man the facility, if
for no other reason than to protect it.

If we can use the facilities we have, we do not have to build a
bridge, we do not have to build the Customs facilities, we do not
have to build the roads, and we could easily double our capacity by
going to a night shift on these bridges.

Commissioner KELLY. Yes, sir.

Senator GRAMM. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Grassley?

Senator GRASSLEY. Yes. Director Kelly, you heard me describe
the purpose behind the amendment that Senator Graham and I are
going to put in, so I would like to ask some questions now, very
general questions, about your thoughts regarding this piece of leg-
islation on Customs authorization.

What would your views be on the need for a broader comprehen-
sive strategy? Second, and last, I would like to know what plans
you have to address the need for staffing models or formula for
Customs. '

Commissioner KELLY. Sir, I am certainly very supportive of your
proposal because it is, indeed, just that, comprehensive. We all
have seen the balloon theory in practice. That is exactly what hap-
pens. We put resources at a particular point, and then the threat
shifts, and shifts quickly. So your proposals address the needs
along the whole southern frontier and it makes common sense. We
very much appreciate that.

Senator GRASSLEY. Well, then do you have in place staffing mod-
els and a formula that you could use to carry out not only what
our amendment calls for, but the spirit of it as well?

Commissioner KELLY. We have engaged a major accounting firm
to do a zero-based, clean-sheet-of-paper resource allocation model
for the Customs Service. We are told that that will take a four-
month period to accomplish that, but it will give us a staffing
model for the agency and, at the very least, it will give us a sense
of proportionality as to where we should have our current re-
sources. So that is, in fact, under way and we hope to have that
by the end of January. .

Senator GRASSLEY. All right. Then is that model based upon a
broader comprehensive strategy?

Commissioner KELLY. Yes, sir, it is. Of course, the consultant is
going to engage with Customs employees throughout the country
and they are going to look at technology, for instance, and also try
to look down the road a little bit to see what is coming down the
pike to give us a realistic allocation model, what are we going to
need. And also to build some flexibility in there; as the threat
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changes, are we able to shift some resources? So, I personally have
high hopes for this resource allocation model.

Senator GRASSLEY. Yes. Well, unless you are able to shift those
resources, we would never be able to stay ahead and we would
have the same problems that we have had.

Commissioner KELLY. Yes, sir.

Senator GRASSLEY. All right. Could I ask Mr. Johnson one ques-
tion, and then that will be the end of my questioning.

There was a recent article in The Washington Post about the
black market peso. The black market exchange issue involves many
areas, law enforcement, trade, economics, foreign relations. How is
Treasury Enforcement coordinating these areas among the various
Treasury agencies in order to ensure a systemic approach to the
problem?

Secretary JOHNSON. This actually gets back to what I was dis-
cussing in response to the Chairman’s question on coordination.
Over the last, I would say, 12 months, within the Office of Enforce-
ment we have been, first, as chaired by then Under Secretary
Kelly, meeting with the constituent elements of Treasury Enforce-
ment, with FinCEN, with OFAC, with IRS, with Customs, to dis-
cuss the ramifications of what has been reported to us about this
black market peso exchange system.

What we are doing as we continue to meet and discuss and de-
velop a strategy in response to that, is focus on the need to not only
develop particular cases, but also to combat the overall system.

In recent weeks, we have convened, and we will be convening, a
financial crimes steering group within Treasury, within all of the.
Treasury Enforcement bureaus that have an interest in financial
crime. One of the top agenda items for this group will be the devel-
opment of a comprehensive strategy to the black market peso ex-
change system that was described in the article.

Senator GRASSLEY. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Moseley-Braun.

Senator MOSELEY-BRAUN. Thank you very much, Mr. Chairman.
Coming from the heartland, as I do, we have some concerns on
both sides of the equation of this issue with Customs, both the law
enforcement as well as the trade facilitation concern.

I think that part of the problem that has been expressed, or is
really at the .core of a lot of this conversation this morning, is the
fact that they are, in some regards, almost competing goals. To the

" extent that the law enforcement overwhelms the trade facilitation
aspects, you wind up having industry paying the costs, and indirect
costs, for the war on drugs, and private citizens as well, which will
get to the second part of my question. ,

So, I guess my question, on the industry side, has to do with the
Customs Modernization Act and the fact that the Service has been
criticized for not meeting its Mod Act, or Customs Modernization
Act, milestones, particularly not meeting its automation goals
under the Mod Act.

Yet, there is a proposal of a $48 million hike in the merchandise
process fee that will be charged to industry. I suppose one of the
threshold questions is, with this proposed hike of the rate for the
merchandise process fee, to what extent will those-dollars go to just
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get the automation up to speed, as was envisioned by the Mod-
ernization Act when it was passed?

Commissioner KELLY. Right. We talked before about the Auto-
mated Commercial Environment, and that really is at the core of
the Modernization Act. We need to put a new system in place in
order to Y‘rocess trade. The money that you are talking about, I be-
lieve is the $50 million that we want to use to devote towards the
Automated Commercial Environment, and take it out of the mer-
chandise processing fee. Not increase the fee, but we are looking
for a $50 million authorization to do that in FY 1999.

Now, there is an administration proposal to fund the entire ACE
grogram through the merchandise processing fee. That certainly

fg:hmtet with some resistance by the trade industry, we are aware
of that.

But this is an over $1 billion, 10-year project that, in my judg-
ment, has to be done and has to be funded one way or the other.
Maybe the merchandise processing fee is not the way to go. Maybe
it is appropriated funds. I mean, that debate is obviously ongoing.

But the system has to be revamped. The spirit of the Moderniza-
tion Act was to do just this, to modernize, to put a system in place
that is consistent with what business does, so Customs can talk to
business electronically. We are not able to do that now with the
system that is currently operating and it is about to be over-
whelmed. So we want to go forward with the spirit of the Mod-
ernization Act, but ACE is a critical part of that.

Senator MOSELEY-BRAUN. Again, I guess my question is, in terms
of meeting the milestones or the goals of the Modernization Act,
you are behind. Do you have a report as to what extent you have
met the goals as set out?

Commissioner KELLY. Yes, there is a report and I would be glad
to share that with you, Senator.

Senator MOSELEY-BRAUN. I would appreciate that.

The second thing is, and this gets, again, to the issue of the ex-
tent to which the law enforcement issues are challenging the mis-
sion of the Customs Service, as you know, I would raise with you
the issue of the strip searches at the airports, particularly at
O’Hare Airport. What we have found, is that women are being tar-
geted for the drug strip searches.

We were going to have testimony on this today, Mr. Chairman,
but I gather there was some back and forth in terms of witnesses
and you are going to do another hearing on that issue, specifically.
That is my understanding, that there is going to be a hearing just
on the issue of the strip searches.

The CHAIRMAN. We have nothing scheduled yet.

Senator MOSELEY-BRAUN. You have nothing scheduled. Well,
then maybe I should go and ask my questions, then, today. I do not
want to miss the opportunity.

But it really is a real problem, because we have discovered that
women are singled out for the strip searches and that, of the

-women singled out for strip searches, black women and minority
women, women of color, are two times more likely to be singled out
than not. This is a real problem.

And we understand that it is not just at O’Hare Airport, but at
others in the country, and we are getting more and more informa-
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tion from women coming forward with stories—horror stories, real-
ly—of how they are being strip searched for drugs, and, frankly,
with very little return, which is the other, kind of, tragedy of it aﬁ

I wanted to kind of get a report from you, because I know you
are familiar with this issue, it has been raised with you, as to
where you are in terms of getting the information that we can
make some cogent decisions or analysis of this problem.

Commissioner KELLY. Senator, I am very much concerned about
this issue. We did have discussions on this. When I was the Under
Secretary, Treasury directed a study to be done, or examination, by
the Office of Professional Responsibility in Treasury of the proc-
esses that were used by Customs to search passengers. GAO is
doing a study as well, and we are fully cooperating with that study.

We are in the process of bringing on board a consultant to look
at how we communicate, if we can better communicate to people
coming into the country just what Customs’ mission is. Perhaps we
need additional personnel, or personnel trained differently to be in-
volved in that process.

We have our own internal group looking at it and we are experi-
menting with perhaps moving x-rays to a different part of the proc-
ess, maybe use an x-ray earlier on, or at least give an individual
the option to use an x-ray.

This is an unpleasant, distasteful task for inspectors, and cer-
tainly for people who are being searched. We understand that. But
it is something that, unfortunately, has to remain, at the end of
this track, a possibility that it would happen. We do not target in-
dividuals. There is certainly no ethnic criteria. -

. What Customs does look at is certain high-risk flights and high-
risk countries. People on those planes, yes, may, in fact, be sub-
jected to more scrutiny. But, again, we are very much concerned
about it. We are looking at any way we can to make the whole
process less distasteful for all concerned.

Senator MOSELEY-BRAUN. Well, I hope that you will keep us ap-

rised of the developments and, when you get this consultant on
goard, let us know who ‘that is so we can stay with you on the de-
velopment of this issue. While we certainly recognize and appre-
ciate the law enforcement requirements—I come out of a law en-
forcement family, so I do understand all of that—at the same time,
the war on drugs should not be a war on women and women should
not be singled out.

Of the people coming back from those destinations, as you point
out, again, it is women that are being tarﬁeted for this, of all col-
ors. That is what obviously makes this such a matter of immediate
concern. Again, if you would just continue to provide current infor-
mation to my office, I would very much appreciate that.

Commissioner KELLY. Yes, Senator.

Senator MOSELEY-BRAUN. Thank you.

The CHAIRMAN. Senator Chafee?

Senator CHAFEE. Thank you, Mr. Chairman.

Mr. Commissioner, under current law, all imported goods must
be marked in a reasonable manner to show the current country of
origin. I am concerned about the jewelry industry, which is very
important to my State. Marking of imported jewelry is an ex-
tremely serious issue as far as we are concerned.
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How marking is designed is a little fuzzy. Indeed, Customs has
determined it can be any reasonable method. For jewelry, such as
rings, earrings, and so forth, it can be tags or gummed labels. The
trouble is, however, that these fall off.

This is not a new problem. Indeed, I have had a long back and
forth with your predecessors at Customs on this subject. Termyears
ago, Customs determined that there should be indelig)le marking on
imported jewelry that purports to be similar to Native American
jewelry, bolo ties and so forth. But no such requirements were
made for other imported jewelry. As I say, this is a problem that
I have been interested in for going back into the last decade. M
colleague from Rhode Island, Senator Reed, likewise is interested.
What I am interested in is seeing if we cannot get a solution to this
problem. Perhaps we need a requirement of indelible marking on
all jewelry, not just Native American-style jewelry. Therefore, I
would appreciate it if you could have somebody on your staff get
in touch with me in connection with what we can do to address
this. Do we need legislation to require indelible marking? I do not
know. Your thoughts on this woulg be appreciated.

Commissioner KELLY. Yes, sir.

Senator CHAFEE. It is an important matter.

I was surprised, in your presentation, that you said you are
worl;ing with 2 percent fewer people than a year ago, is that cor-
rect?

Commissioner KELLY. Than 1994. ’

Senator CHAFEE. Yes. There was a chart on this point. It was,
it was 2 percent less than some time.

Commissioner KELLY. Yes, sir. .

Senator CHAFEE. That seems odd. I do not know why your staff-
ing is down. I hope that you are being bold enough in asking for
what you need. I share the view that your duties are to expedite
trade as much as possible, but, like it or not, you have gotten into
the anti-drug business. And I think that is right. Tell us if you
need more or better equipment for air interdiction, for example. I
am willing to wager that the aircraft you are operating with, let’s
see, in your testimony I think you had more than 70 aircraft?

Commissioner KELLY. There is 114 aircraft in Customs.

Senator CHAFEE. Yes. Well, as I say, I am willing to wager that
they are not of the caliber, speed, and capabilities of the type of
aircraft you are encountering now. In any event, my urging to you
is that you should be bold in your request to us. That does not
mean we are going to give you everything you want, but you are
really right on the ramparts there. The work you do in connection
with- drug interdiction and speeding up the flow of trade is ex-
tremely important for our Nation.

Commissioner KELLY. Thank you very much.

Senator CHAFEE. So, I want to urge you on. That would apply to
you, Secretary Johnson, likéwise, in your requests to us.

Secretary JOHNSON. Thank you, sir.

Senator CHAFEE. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Graham?

Senator GRAHAM. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing.
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I would like to respond to the comment that was just made by
Senator Chafee. I chaired a hearing recently in Miami of the in-
creased return of the Caribbean as a principal source of drugs com-
ing into the United States. What we found, among other things,
was that there was a mismatch between our resources to combat
and the resources of those who wanted to complete their illegal
transactions. ’ .

Therefore, Senator Grassley and I have proposed, within a com-
prehensive framework, a series of measures which would have the
effect of increasing the capability of the Customs and of other bor-
der protection agencies, such as the Coast Guard, to give us greater
strength against those illegal activities. I would like to use my time
to ask some questions about that legislation. :

You mentioned, Mr. Kelly, that you currently have under way a
4-month evaluation of the use of your resources. Do you anticipate
that that evaluation will be complete in time to be utilized in your
fiscal year 2000 budget submission? :

Commissioner KELLY. Yes, sir, it should be. Obviously, the 2000
process has started already. But, hopefully, we can still have an
impact with that report, which we anticipate being out the end of
January.

Senator GRAHAM. I would encourage you to do whatever is nec-
essary in order to get that report completed so that it can influence
the fiscal year 2000 budget. To do otherwise, is to put off almost
24 months from now the opportunity to have the benefit of that
analysis in terms of adequate and adequately deployed resources.

Commissioner KELLY. Yes, sir.

Senator GRAHAM. Second, as you have indicated in the previous
questions, a significant amount of the Customs’ resources are com-
ing from user fees for a variety of purposes. Are you satisfied that
the user fees are being directed at the purposes for which the user
fees are initially imposed?

As an example, in the cruise industry there has been a concern
as. to whether the user fees that it pays for Customs and other port
enforcement measures are being used for those purposes, and in-
creasingly the enhanced number of passengers_that are utilizing
their ships?

Commissioner KELLY. I have no reason now to think that it is
not, but I will certainly look into that matter, Senator.

Senator GRAHAM. Is that going to be part of this study that you

. are undertaking? .

Commissioner KELLY. It can be. We are still meeting with the
contractor, so that can very well be. There is an issue of, as you
know, attempting to get some COBRA fees to enhance some pre-
clearance positions, and also to do ‘enhanced clearance of cruise
ships. There ‘has been a proposal of an additional $2 fee to be
charged to allow that to happen. That is apparently being proposed
for fiscal year 1999.

Senator GRAHAM.-I personally believe there is an appropriate
role for fees to be paid as part of supporting these activities, but
a fee infers that it is being collected in order to conduct an activity
which is relevant to those persons who are paying the fee. That is
the basic distinction between a fee and a general-purpose tax.

—_—
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So, it is important for Customs and other border enforcement
agencies to be able to establish that, in fact, those funds are bein,
utilized for the specific purpose for which the fee is being collected.

Commissioner KELLY. Yes, sir.

Senator GRAHAM. One of the targets of the legislation that Sen-
ator Grassley and I have developed relates to internal conspiracies
at sea ports. There have been a series of newspaper articles and
indictments by U.S. attorneys of persons at sea ports who have
past criminal records and are engaged in drug trafficking.

Do you think that there should be some Federal control over who
can be employed in sensitive areas at sea ports, areas that would

\:.t g’hem in a position to possibly compromise our enforcement ef-

orts? .

Commissioner KELLY. Well, there is no question about it that in-
ternal conspiracy is a major problem, particularly in your State,
sir. There may be a way of doing better backfround investigations,
perhaps having Federal law enforcement involved in that.

It is something that I would like the opportunity to examine, but
it is a problem, and it is an increasing problem. So, we have to do
something about it, and we certainly appreciate your efforts in the
proposed legislation to address it with acfditional personnel,

Senator GRAHAM, Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Rockefeller? :

Senator ROCKEFELLER. Mr. Chairman, we are just completing
panel one, we still have panel two to go, and 1 am very anxious to
get to Sue Esserman. So I have a couple of written questions that
I would like to submit for the record, one having to do with import
data collection, the speed of that as compared to other countries,
another on a duty drawback issue, which I would like to put to our
witnesses. But I would like to do that in writing so as to save some
time.

The CHAIRMAN. Thank you. The record will be kept open so that
members of the committee can submit questions in writing. We
would appreciate your response.

Senator MOYNIHAN. Mr. Chairman, may I have one brief ques-
tion of the Commissioner?

The CHAIRMAN. Absolutely.

Senator MOYNIHAN. Commissioner, how do you like your new
quarters in the Ronald Reagan and International Trade Building?

Commissioner KELLY. I love it. [Laughter.} Great building.

Senator MOYNIHAN. Thank you.

Commissioner KELLY. I do not know who had anything to do
with it, but it is great. [Laughter.]

Senator MOYNIHAN. There you %o.

Commissioner KELLY. Terrific. Thank you, Senator.

The CHAIRMAN. Commissioner Kelly, there is one final question
or comment I would like to make. In a few minutes, we jare going
to hear from a number in the private sector. One of them talks
about cooperation between the private sector with the Customs in
working together to prevent the illegal importation of narcotics.

It is a very interesting example of what can be accomplished, ap-
parently, by the private sector working with the Customs. It says,
“From the late 1980’s to the present, we have worked closely with
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the many professionals of the U.S. Customs Service to define and
redefine our procedures, techniques, and practices to ensure the in-
te%'rity of our international cargo.” )

t sounds to me that this is a very promising approach, and I
would be interested in whatever comments you may, either now or
later, care to make.

Commissioner KELLY. Sure. Customs is working very closely with
the industry in this regard. There are two programs that Mr. John-
son mentioned, the Carrier Initiative Program and the Business
Anti-Smuggling Coalition, which is focused pretty much on the bor-
der. They have been very productive, very helpful. They have been
helpful to businesses as well because it has reduced their exposure
for penalties and fines.

So, I certainly intend to keep moving in that direction. I men-
tioned in my prepared remarks that 43 percent of the cocaine that
we seized was a result of information coming from the trade com-
i,nun;ity. So, I think it is working. Let us see if it can work even

etter.

The CHAIRMAN. Well, I would urge your doing exactly that. I
think it is important that we try to better utilize cooperation be-
tween the private sector, and I would be interested, from time to
time, to see how this is developing.

Commissioner KELLY. Yes, sir.

The CHAIRMAN. If there are no further questions, again, thank
you, gentlemen. It is always a pleasure to have both of you here.
We look forward to working with you as the legislation proceeds.

Secretary JOHNSON. Thank you, Mr. Chairman.

The CHAIRMAN. Our next panel consists of a former Commis-
sioner of Customs, as well as three representatives of the export-
im(gort community.

ur first witness is Hon. George Weise, a former Commissioner
of the Customs Service, who is currently a principal with Washing-
ton Counsel. He will be followed by Mr. Jerry Cook, the vice presi-
dent for International Trade for Sara Lee Knit Products. Our third
witness, is Mr. James Phillips, the executive director of the Cana-
dian-American Border Trade Alliance. Our final witness, is Mr.
Ron Schoof, the vice chairman of the Joint Industry Group, and ad-
ministrator of Corporate Traffic for Caterpillar.

Gentlemen, it is a pleasure to welcome you. Commissioner Weise,
we will start with you, please. _

STATEMENT OF HON. GEORGE WEISE, FORMER
COMMISSIONER OF CUSTOMS, WASHINGTON, DC

Mr. WEISE. Thank you very much, Mr. Chairman, Senator Moy-
nihan, and the entire Senate Finance Committee. I am very hon-
ored to be here in my new capacity as a private citizen.

As I indicated in my full statement, which I would ask to be sub-
mitted in its entirety for the record, I am not here on behalf of any
group, but I have spent much of my life in and around Customs
and I appreciate the opportunity to speak to you from the heart,
shall we say, about that organization that I spent so much time in
and around.

I will start by saying that I am very pleased with the direction
that Customs has been taking since my departure 1 year ago, just
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about 1 year today, and I wish to commend Acting Commissioner
Sam Banks for the outstanding job that he did over the interim pe-
riod, and commend this committee and the President for putting in
someone like Ray Kelly to carry on the tradition. I think he is an
outstanding leader and he is the right person for that job.

Clearly, I have now been 1 year removed from my position as
Commissioner, so I am not going to attempt to get into a lot of the
detail of Customs’ budget request. But I think I do have rather a
unique perspective, because not only have I served as Commis-
sioner of Customs, but for 9 years I served, as you know, on the
Ways and Means Committee as the principal staff person that
worked in overseeing Customs. I actually started my career as an
import specialist in 1972 with Customs. So, much of my life has
been devoted to Customs issues. »

My feeling is that Customs is an outstanding agency with great
leadership and outstanding people. But what Customs needs is
more help, more assistance, and more support from the Finance
Committee and from the Ways and Means Committee to actively
engage with Customs on these issues.

Senator Moynihan made reference to the fact that this drug en-
forcement is perhaps being given a lot of the play now as Customs’
primary mission. As many of you know, during my 4-year tenure
as Commissioner we worked very hard. My background was pri-
marily commercial. )

People characterize you when you assume the position of Com-
missioner, before you even take the seat, that this is going to be
a facilitative Commissioner as opposed to an enforcement Commis-
sioner. They have already made the judgment with Mr. Kelly. He
comes from a law enforcement background. He is going to be the
enforcement Commissioner.

But I will tell you that I strived very hard in my 4 years as Com-
missioner to be a balanced Commissioner. In the actual amount of
time that I spent on the job, I would say that more than 60 percent
of my time was dealing with enforcement issues rather than com-
mercial issues because that was not what I knew. I had a lot more
to learn in that area and I had to devote to it an awful lot of time
and attention.

I made probably almost 30 visits to the southwest border. I can
very much relate to Senator Gramm of Texas’ remarks about the
very stresses that we are having there, and Senator Bob Graham,
in the problems that we are having with internal conspiracies. I did
everything I could to kind of get out into the field and get a sense
and a feel for these real issues.

I think it is a mistake for people to characterize Customs as ei-
ther a facilitative organization or an enforcement organization. One
of the things that troubled me the most, is that I was heavily criti-
cized publicly, a number of newspaper articles and others, saying
that I was working too closely with the business community and
shirking my responsibilities in the drug enforcement area.

I think that was an unfair characterization, because I think it is
logical, and it makes sense, and I think the results actually dem-
onstrated, that the more you work with the legitimate business
community through a spirit of partnership and initiatives like the
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Business Anti-Smuggling Coalition, the Super Carrier Initiative,
you actually work to improve the commercial compliance.

What we were able to do in the 4 years that I was Commissioner
is begin to measure the performance results and we saw an in-
crease in commercial compliance because we worked more closely
with the business community.

What that allows you to do, is to take these tight resources—and
the resources got tighter, and tighter, and tighter during my 4-year
tenure—and as you get that working relationship with the legiti-
mate business community, you can really go after—there are peo-
ple out there, and we all know it, that have no intention of comply-
ing with the law, from the drug smugglers to the commercial fraud.

There are people out there in businesses that do not want to
comply with the law. In order to really focus on that, you have to
make sure that you are working in close consultation with the le-
Fitimate business community that does intend to comply with the

aw. That is what we attempted to do.

I guess now that I am a private citizen we could perhaps get into
some discussions about this budget process. Clearly, I was frus-
trated that I preached to my folks that, we have very tight budgets.
Government is shrinking.

The organizations that are going to get ahead in this kind of a
budget environment are the organizations that can demonstrate,
through measurable performance results, that they are acting more
efficiently and more effectively. .

We undertook a complete restructuring and reorganization of the
Customs Service. We eliminated two intermediate layers, regions
and district offices. We shrank the size of headquarters. We did ev-
e}xl'ytgixf we could to reinvest more resources in the front lines, in
the field.

Unfortunately, throughout that period of time qur budget started
shrinking in real terms, although they would stay the same in ac-
tual terms. But in real terms, they shrank by about $100 million
over the course of my 4-year period, which meant that a lot of our
intended reinvestments through the savings of reducing the re-
gions, districts, and headquarters that we intended to reinvest into
the front lines, they were absorbed in inflationary factors and we
did not have the resources to reinvest.

You are going to be hearing from other witnesses about the -
stress and strain on the northern border. We talk an awful lot
about the southern border. The northern border has not been in-
creased in resources since 1980.

The volume of trade. Commissioner Kelly has already talked
about that. From 1970 to 1990, the volume of trade doubled. It is
expected to double again by 2010, and we already saw the 45 per-
cent increase since 1994. Customs’ resources are shrinking.

This is particularly frustrating. We won 28 Hammer Awards
from the Vice President’s National Performance Review in terms of
management efficiency and effectiveness. I preached to our folks in
the field, if we act more efficiently, more effectively, if we perform,
we will be rewarded in the budget grocess. We were not.

An organization that works side by side with us, the Immigration
and Naturalization Service—and I am not soing to say anything
negative about their performance—their budget was virtually the
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same as the Customs Service budget in 1993 when I took office.
When I left, their budget was virtually double that of the U.S. Cus-
toms Service.

As the border patrol, rightfully so, got more and more resources
devoted to them, as strength came between the ports of entry, what
we saw is an increase in pressure at the ports of entry. We saw
a quadrupling of instances of what we call violent port running,
where vehicles would drive up to the port of entry on the southwest
border, and when an inspector said, would you please open your
trunk, instead of doing so they hit the_accelerator, go through the

ort at very high speeds with weapons in hand. We saw people

urt. That was happening because we were not getting a consum-
mate increase in Customs resources at the time the resources were
strengthening between the ports of entry.

In conclusion, Mr. Chairman, I know I have reached over my
time. I would be glad to get into discussion in terms of questions
and answers.

I think this committee really needs to engage, because I get frus-
trated when I read in many, many newspaper articles that the
Customs Service is currently under siege by “the Congress” because
they have devoted too many of their resources to the commercial
side and not enough to the enforcement side. i

I think your voices are not being heard, largely because I think
the business community voice is not very loud right now because
we have worked very hard to try to form those partnerships.

I think it is a positive direction that needs to continue. I think
the Finance Committee and-the House Ways and Means Commit-
tee needs to be very much engaged to give this Customs Service the
resources they need.

A lot has been talked about in terms of the Automated Commer-
cial Environment. That is absolutely essential for the Custom Serv-
ice’s future, not only for them, not only for their viability both in
the commercial sense, but also in the enforcement sense, but to the
business community that interfaces with Customs. If we do not act
sooner than later, that system is going to collapse and it is going
to cost an awful lot more to try to fix it in the future.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Weise appears in the appendix.]

The CHAIRMAN. Thank you, Mr. Weise. :

Mr. Cook?

STATEMENT OF JERRY COOK, VICE PRESIDENT FOR INTER-
NATIONAL TRADE, SARA LEE KNIT PRODUCTS, WINSTON-
SALEM, NC '

Mr. Cook. Good morning, Mr. Chairman and distinguished mem-
bers of the Senate Finance Committee. I am the vice president of
International Trade for Sara Lee Knit Products, a division of Sara
Lee Corporation, and serve on the U.S. Treasury Department’s Ad-
visory Committee on the Commercial Operations for the U.S. Cus-
toms Service.

I appreciate this invitation, and I hope the Chairman would ac-
cept my entire written statement for the record, and I will summa-
rize my statement.
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The CHAIRMAN. All of your statements will be included in their
entirety. .

[The prepared statement of Mr. Cook appears in the appendix.]

Mr. Cook. We are the largest branded apparel company in the
United States, with brands known as Hanes Her Way, Hanes, Bali,
Playtex, Wonder Bra, Champion, and Legg’s. Sara Lee is also one
of the largest consumers of U.S. cotton, U.S. fiber, and U.S. fabric.
Our success is directly related to our ability to achieve customer
satisfaction worldwide.

The interdependence on international trade is critical to both
service and access for our customers on a timely basis. By far, the
most important role of the U.S. Customs Service is the interdiction
of illegal narcotics in the United States. I believe the private sector
must, and should, play an important role in discouraging the illegal
importation of narcotics into our country.

Our efforts extend beyond the U.S. border as a company and in-
clude an integrated partnership with our operations abroad, as well
as our logistics partners. As a result, our carriers have increased
their operational effectiveness and have taken concrete and pre-
ventative measures as a condition of our future use of their vessels,
their services, their aircraft, and their trucks. We want to espe-
cially acknowledge the many dedicated professionals that have as-
sisted us from Customs in improving our processes and procedures.

In addition to this Customs and private sector partnership, we
also suggest, in a looking-forward approach, that Customs engage
in the use of smart technology which can assist in the battle
against illegal drugs, and yet facilitate trade along our borders.

I am encouraged in the continued use of selective enforcement
and in focusing on the most likely targets based on the origin of
the cargo, mode of transportation, likely ship points, and the car-
rier.

Finally, Customs must continue its efforts to automate its proc-
esses, as well as examine the minimum data elements associated
with a shipment to be admitted into the United States. This is crit-
ical for not only enforcement, but for the commercial facilitation
purposes. We support continued funding for the advancement of
automation of the Customs process.

The MOD Act introduced significant change on how the private
sector interacts with the Customs Service. If appropriate compli-
ance is achieved, companies can benefit from increased efficiencies
in the movement of goods. This is a similar process to us, as the
IRS focuses on a single tax return as opposed to each individual
transaction.

Central to the commercial enforcement, however, is the classi-
fication of goods under the U.S. Harmonized Tariff Schedule. Un-
fortunately, classification has become an art and not a science.
With over 25,000 possible classifications, a reasonable person may,
with informed compliance and reasonable care, still differ on the
appropriate classification of a product.

Moreover, specifically in the apparel industry, proper classifica-
tion is not only a matter of paying the right amount of duties, but
also governs the sheer admissibility of our merchandise under the
many bilateral and quota arrangements with foreign countries.
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Given the complexity of tariff classifications and with so much
riding on the proper choice, importers are increasingly seeking
timely advice and guidance from the Customs Service.

In order to respond to this, we have a couple of suggestions. One,
the U.S. should take a leading role to simplify the Harmonized Tar-
iff Schedule through the WTO, as well as the World Customs Orga-
nization. In addition, we support the dedication of additional re-
sources by the Customs Service to facilitate proper classification of
merchandise.

Another area that is critical for the business community is the
full implementation of the reconciliation process. Today, this rec-
onciliation process is still in transition and we would encourage the
devotion of appropriate resources to fully implement reconciliation
and a national entry processing.

In closing, I want to emphasize that the role of U.S. Customs to
enforce and facilitate commerce operations are not mutually exclu-
sive. The growth of the international trade, production sharing, in-
creased consumer service, along with rapid technological changes,
have permanently altered the horizon for U.S. Customs.

Finally, I would like to take a special note, Mr. Chairman, to
your leadership in the Senate Finance Committee’s favorable action
on the much needed Caribbean Basin trade enhancement legisla-
tion, and we are hoping to see a successful passage this session.

I appreciate the opportunity to present my views to the commit-
tee and welcome your questions.

The CHAIRMAN. Thank you, Mr. Cook.

Mr. Phillips?

STATEMENT OF JAMES PHILLIPS, EXECUTIVE DIRECTOR, CA-
NADIAN-AMERICAN BORDER TRADE ALLIANCE, LEWISTON,
NY

‘Mr. PHILLIPS. Good morning, Mr. Chairman, Senator Moynihan,
and the committee. I have also submitted full testimony with
charts and graphs and assume it will be a matter of the record.

The Canadian-American Border Trade Alliance is a trans-con-
tinental binational organization. Participants represent 60,000
companies and organizations.

A key basic fact: the number of U.S. Customs primary inspectors
on the 3,000 plus mile northern border in 1998, less than 900 men
and women, is the same number as in 1980. West Point is known
as the long gray line. With their blue uniforms, U.S. Customs on
the northern border is the strained and stretched long blue line.

U.S. Customs workload indicators, very quickly. U.S.-Canada
trade, largest in the world, doubled since 1989 to $387 billion; $40
billion in trade crosses the northern border every hour to all 48
States. I have included some two-way trade from each State rep-
resented on the committee in my testimony to give you an example.

Truck volume. Crossing is ?'rowing at 11 percent a year nation-
ally. Sixty-two percent of all trucks cross the northern border.

- Eighty-five percent of all trains cross the northern border.

Total entry summary is growing at 11 percent a year. From 1980
to 1997, on the northern border, entries increased sixfold, with the
same staff. Forty million passenger vehicles crossed the northern
border, one-third of the U.S. total. One hundred and 12 million



30

Eassengers and pedestrians, 25 percent of the U.S. total, has dou-
led since 1989.

Nationally, narcotics seizures are growing at 16 percent a year,
with most on the southern border. However, several factors indi-
cate increasing threat on the northern border, and I have described
those in my testimony.

Since 1990, when Michigan and New York bridge and tunnel in-
frastructure plazas servicing 70 J)ercent plus of the U.S.-Canada
trade and traffic were constrained, operators have spent $750 mil-
lion for additions and improvements. May I add, no tax money or
public funds were used.

They are in place. The Rainbow Brid%e is a prime example in Ni-
agara Falls, New York. They have doubled the primary lanes in the
U.S. to eliminate choke points and service new casino gambling
traffic increases. No new Customs inspectors were provided, so es-
sentially today the new capacity is unused and congestion and traf-
fic delays continue to mount. :

At northern motor crossings in Washington, Montana, North Da-
kota, Minnesotd, Michigan, New York, Vermont and Maine, one-
half of the existing lanes, in total, are not operating due to lack of
specific Customs inspections.

I crossed the Detroit-Canada tunnel last Wednesday both ways.
Eighty percent of the lanes into Canada were operating, 40 percent
of the lanes into the U.S. were operating, and cars were backed up
on our side.

The northern border embodies 40 percent of the total ports and
crossings, has 14 percent of the currently deployed inspectors who
perform 33 percent of the national Customs workload. We have
talked earlier about the much improved inter-government agency
cooperation that has occurred. We have more to do.

uantum leaps have been made in technology. I would just cau-
tion you that the funds needed to deploy these technology develop-
ments have heretofore not been available. Customs has .dual mis-
sions, the enforcement interdiction and facilitation. We should not
compromise either/or.

Customs is continuing. I do not have to sit here and give you a
message of what one wants to hear, I guess, or I do not intend to.
There are lose-lose choices being made every day on the facilitation
side of Customs. They do not have enough inspectors in place.

They do a wonderful job with what they have to work with. They
have done yeoman duty, I cannot describe, but they do not have
enough to work with. Every day, truck lane versus passenger car -
lanes. We close both kinds of lanes when I have a seizure and I
have got to put people on the line.

Annually, Customs collects approximately just under $20 billion.
I just might note, their total budget is ei(giht cents on the dollar,
and it is too bad that duty cannot be applied to collection costs.

As far as recommendations, I have interacted with Senator
Gramm’s staff on his excellent initiative. S. 1787, to increase ap-
propriations for U.S. Customs. I have worked closely with Senator
Abraham on S. 1360, and Congressman LaFalce on the companion
bill, H.R. 295. A

The proposed 1,705 new Customs ti;osit:ions on the northern and
southern border, and equipment in these bills, are legitimate, cost
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effective, and required, and the Canadian-American Border Trade
-Alliance strongly supports them. The $48 million of equipment dol-
lars in S. 1787 are speciﬁed for the southern border, while S. 1360
states “land borders.’

The southern border needs the specified equipment. However,
there is also an acute need for funds for equipment on the rorthern
border. I suggest increasing the proposed ding level to meet
both of the borders’ needs.

If asked, I am sure Customs can quickly quantify the minimum
amount the northern border actually requires. I would venture it
'i)s a';)out $20 million, in addition to the $48 million for the southern

order.

The increase in funding in S. 1787 of $200 million a year, or
$220 million for the first year for the northern border if equipment
is added, is cost effective and will generate needed results. Every
additional narcotics seizure is an avoided threat of our citizens, es-
pecially our children, and to interior law enforcement.

Cost-effective cargo processing and minimizing delay time for the
trade community is an investment to increasenﬁzgitimate trade ac-
tivity and volume, directly improving the economy while ensuring
identification and collection of property duty. I fully support the S.
1787 initiative.

Just one final point. While Section 110 of the 1996 IIRIRA legis-
lation is not in itself a subject of this hearing, it is relevant to state
that the proposed additional staffing required and provided for in
Senator Gramm’s bill, and INS staffing in Senator Abraham’s bill,
will far more effectively deter potential and real terrorist narcotic
and illegal alien activities than Section 110 will ever do, while
avoiding the logistic nightmare and border gridlock which Section
110 in its present form will call.

My point here is, both the southern and the northern border
need the additional proposed staff. They are, frankly and truth-
fully, under-staffed as we sit here today. Thank you very much.
d.[’I]‘he prepared statement of Mr. Phillips appears in the appen-

ix.
 The CHAIRMAN. Thank you, Mr. Phillips.
Mr. Schoof?

STATEMENT OF RON SCHOOF, VICE CHAIRMAN, JOINT INDUS-
TRY GROUP, ADMINISTRATOR OF CORPORATE TRAFFIC,
CATERPILLAR, INC., PEORIA, IL

Mr. SCHOOF. Good morning, Mr. Chairman and distinguished
members of the Senate Committee on Finance. My name is Ron
Schoof. I am responsible for the Customs and export compliance at
Caterpillar, Incorporated in Peoria, Illinois, and ‘I am also vice
chairman of the Joint Industry Group.

We are a coalition of about 130 Fortune 500 companies, individ-
uals, and other trade associations that are actively engaged in
international trade. We also enjoy a good and close cooperative re-
lationship with the U.S. Customs Service and engage them on
many issues.

I would like to relate to you the position of the Joint Industry
Group, or JIG, as we are known by, on several of the oversight and
authorization issues before you today.
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First, on the Operation Brass Ring, the Joint Industry Group ac-
tively supports Customs’ dual mission of promoting cross-border
trade facilitation, while at the same time preventing entrance of il-
legal individuals and goods.

Several of our member companies have commented that the
cross-border shipments have not faced overly burdensome and cost-
ly delays at the border due to Operation Brass Ring.

We applaud the continued use of new and innovative technology
to perform this resf;:lcinsibility and, on behalf of our group, request
the committee to fully support funding for the use of this tech-
nology. By working in a partnership, Customs and the private sec-
tor can make a difference.

Next, the JIG also would like to express cautious optimism about
the ACE reconciliation prototype interest rate calculation that is
before you. Customs has presented draft language to the Finance
Committee and the Ways and Means Committee which gives the
Treasury Department authority to promulgate regulations for an
interest accounting method based on aggregate date rather than
entry-by-entry basis. The Joint Industry Group looks forward to
supﬁorting any reasonable approach Customs may develop.

Then a subject dear to our hearts, and that is automation and
automation funding. The Joint Industry Group has been an ardent
supporter of the Customs’ automation efforts and a major force be-
hind the drafting and Congressional approval of the Customs MOD
Act in 1993, which ushered in a new era of shared responsibility
between the government and business.

In return for industry to accept more responsibility in ensuring
that imports and exports comply with Customs’ regulations, Cus-
toms promised that trade facilitation and enforcement would be en-
hanced through the creation of an automated system.

While industry has kept its part, Customs has been slow in es-
tablishing an automated system that is compatible with the needs
of industry. Now the administration wants industry to continue to
fund its failure to conform to the MOD Act stipulations by increas-
ing the merchandise processing fee. Customs estimates that it will
take over $1 billion over the next 5 years to develop and implement
an automation system.

However, budget requests for this administration over the past
4 years of less than $50 million to meet this demand indicate that
the administration is not serious about meeting its MOD Act re-
sponsibilities. Even adding the estimated $50 million that the in-
crease in the MPF will generate, it would take over 20 years to
fund this new system.

The current system is 15 years old, as we heard today. How
many of us are using a 15-year-old system in our offices? It is out
of date. The volumes are increasing faster. There is a serious con-
cern in the industry today, if it breaks, we are unable to move
freight through our ports. So, for all reports, the status quo is not
an option.

I think, just in the discussions before this committee, the amount
of time that is spent on drug versus this automation program
points to the fact that the emphasis within Customs has been on
the drugs and not on the automation.
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Going on, the MPF. We have discussion in our submitted report
as to whether it is a user fee or a tax, and I would refer you to
that. But one of the things that I would like to say, is that most
of the MPF goes into the general fund. It is not earmarked for au-
tomation or for the processing of entries.

Currently, the current structure of the MPF is against the MOD
Act efforts because it is based on a transaction basis and not on
an account basis. So, that needs to be looked at by the committee
because it is, in fact, holding back the automation implementation
that Customs is trying to do, especially in the foreign trade zones.

Our recommendation from the Joint Industry Group is that a
portion of the existing fee be allocated to the automation enhance-
ment. The amount for fiscal year 1999 should be at least $50 mil-
lion, with increases for each year for the following 4 years, to pro-
vide the $1 billion needed.

Such funding should come with ropes or cables attached, not just
strings. Congress must be fully satisfied that any Treasury/Cus-
toms architectural plan for the new electronic system will meet the
needs of both government and industry for the 21st century.

In addition, the $50 million currently budgeted for Customs auto-
mation should be apﬁropriated as soon as possible to allow them
to continue on with the automation program. Customs is beginning
to ask the industry to participate in the development of programs,
and we have submitte(f our letter, and apologize that it came over
late, from the Automation Committee to Customs giving our sup-
port for that.

We have also included in our written testimony some milestones
that the committee could use to judge Customs on their efforts to
automate and move the program along. One thing. I think the
original estimate or the original timeframe for the automation of
the ACE program implementation was this year. Now, we are look-
ing at three or four more years down the road.

So, in conclusion, we would like to say that we would continue
supporting the drug interdiction efforts that are on the borders and
we do not support the increase in the merchandise processing fee, .
but take a portion of it that is already there that is going into the
general fund, apply it to the automation process, and require Cus-
toms to reevaluate the automation goals and steps required to
achieve them, including funding.

Thank you for giving us the opportunity to be before you today.
Thank you.

[The prepared statement of Mr. Schoof appears in the appendix.]

The CHAIRMAN. Thank you, Mr. Schoof. '

Both you and Mr. Cook, in your testimony, talked about coopera-
tion between the Customs and the private sector. What could we
do, as the Customs Service authorizing committee, to foster addi-
tional programs of this sort between Customs and the U.S. busi-
ness? Mr. Cook?

Mr. CooKk. Well, I certainly would recommend we look at the
model that started under former Commissioner Weise, and that is
to meet with the industry at the ports where you are coming
through and openly discuss issues. )

For the first time, Customs had a very lengthy conversation with
the experiences we were having at our foreign ports and foreign op-
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gl;gzons, leaving those countries and entering into the United
s.

They have a series of knowledge and experience that we were de-
void of, and found that the use of acquired technologies and the im-
plementation of smart technologies, like the x-ray devices on the
southwest border, being expanded to all ports would be a great fa-
cilitation. -

I think the other piece is a true demonstration by the Customs.
Service that they are not in an out-to-get-you mode, but in a true
partnership to work with you and to jointly stop the importation
and shipments of drugs. As a company, we see it not just as a nar-
cotics issue, but is a safety issue and a security issue of our overall
cargo.

e other area that would be very helpful, is in the reducing of
the access of information about our shipments, and keep it on a
confidential basis between the company and the U.S. Customs
Service, as well as restricting who has access to your cargo from
the time it leaves its origin point to its destination.

The CHAIRMAN. Any further comment on this? Mr. Weise?

Mr. WEISE. The only thing I would add, is I think you do not
have to do much persuading of the Customs Service to continue in
this direction, but I think they need reinforcement that this is
something that this committee approves of. As I said before, a lot
of what appeared in the press was a tax on us getting too close to
the business community. You were not hearing much in terms of
opposition from the business community, so there was not the rein-
forcement that was continuing.

I think, as long as this committee finds a way to reinforce it, that
is an expectation that you have of the Customs Service to continue
te find ways to work in partnership with the business community,
not just to be good friends, but to show improved 7erformance re-
sults, both in the commercial arena as well as in the drug arena,
and hold them accountable. I think that is an important message
that needs to be reinforced.

Mr. SCHOOF. Mr. Chairman, let me offer just one brief comment
on that. I would like to offer the Joint Industry Group. We have
an automation committee that is chaired by Mr. Lane, a former
member of Customs, that we could try to put together a coalition
of industry that could work with Customs and provide information,
guidance, and also feedback to this committee on how that process
is going.

We have done this. Customs has done this with smaller types of
programs, the drawback, and recently the ACE program where
they have done some interest-based negotiating. I think we could
do something like that. I would just put that out as an offer.

The CHAIRMAN. Well, I agree with you. I think this can be a very
important initiative. I think we should increasingly rely on the pri-
vate sector. We do on their paying taxes, why not tariffs?

Mr. SCHOOF. Right.

Mr. PHILLIPS. I come from the border facilitation side and, again,
would echo Mr. Cook’s comments, that the talking with people at
the border, the operators, the transportation providers, the real
world of both sides is done on open communications and is very
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positive. We, again, would offer ourselves as a forum to do just
that, and it is being done now at the border ports.

The CHAIRMAN. Let me ask this question. What can be done to
simplify either the harmonized system or the ruling process at Cus-
toms to alleviate the problems U.S. importers face. Mr. Cook?

Mr. CooK. I would highly recommend that I think it really needs
to start above the Customs Service. I would hope that the Senate
Finance Committee would be the accelerator. The HTS continues
to expand rapidly. Some people would argue that it is primarily for
statistical collection, and I would question the value of the addi-
tional statistical information versus what the consumers ultimately
are having to bear with our shipments, and companies, and Cus-
toms.

Often, and a good example is on tee shirts. A tee shirt can be
in three different Customs categories and it creates a series of
issues just to import a simple tee shirt into the United States.

So, overall, a compression of the HTS, then a dedicated Customs
process that expedites the binding rulings and the preclassification
process to under 15 to 20 days to help importers understand and
have a good resource to draw from.

The CHAIRMAN. Any comment, Mr. Weise?

Mr. WEISE. Other than to say, there is an absolute need for this.
Unfortunately, we are somewhat constrained in that we are a par-
ticipant in the Harmonized Systems Code, which means that we
have to negotiate with all of our trading partners. But there are
many sections of the existing code that are virtually obsolete as far
as U.S. interests are concerned.

One example, is in the watch section of the tariff. It goes on for
pages, and pages, and pages making distinctions which are relating
to movements of watches. There are virtually no watches with
movements any more, they are almost all digital. 7
" So, there is a clear need to reexamine the tariff structure and
condense, consolidate, and simplify, but it would need to be an
international effort.

The CHAIRMAN. Mr. Phillips, one question for you. Given the in-
creased flow of illegal narcotics between Canada and the dramatic
increases between legitimate trade between Canada and the United
States, what help can we expect from Canadian Customs, both in
terms of enforcement and commercial operations.

Mr. PHILLIPS. I think it is very important to note the Canada-
United States shared border accord that was commenced in 1995.
This is truly a paradigm shifting initiative and is essentially re-
quired. It allows for the full exchange, cooperation, shared equip-
ment by one x-ray machine at the port, and let the Canadians use
it one way and the Americans the other, and even joint facilities,
as is going on in Coot-Sweetgrass right now. A very, very critical
breakthrough. The cooperation between the Canadian and U.S.
agencies is extremely high.

Again, I want to point out, George Weise and Doris Meiser did
more for U.S. Customs-INS cooperation in the last 2 years of
George’s tenure than the 20 years before that.

So, things are going in the right direction, but there is lots to be
done. Canadian cooperation is very high. We have the same inter-
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ests. There is nothing conflicting, so it is very high and working
very well. :

The CHAIRMAN. Senator Moynihan?

Senator MOYNIHAN. Thank you, Mr. Chairman. That was good to
hear, Mr. Phillips.

For what it is worth, on the first day of the consideration of the
U.S.-Canadian Free Trade Agreement, at the end of the day we
had three votes in favor of the agreement. The next day, on a tie
vote of 10 to 10, the motion to reject it failed. That is how close
we. !;:a(xine to missing all of that wonderful activity that you de-
scribed.

Mr. Chairman, I have two things. It is about time we had an
oversight hearing. The Lewiston-Queenston Bridge. Senator
Gramm spoke of the bridges across the Rio Grande that just are
not working half the time for lack of Customs agents. I assume
that is the point. We have the same thing on the Niagara River.

Mr. PHILLIPS. Yes. As you know, the Peace Bridge, just to men-
tion another one which you and Senator D’Amato are very inter-
ested in, normally there, 65 to 70 percent of the booths are closed
continuously. Frankly, we open 4 or 5 lanes when we have 20. Cus-
toms is under-staffed in the inspection categories at the southern
border, and the northern border as well. .

You have 500 inspectors at the JFK Airport in New York alone,
required. Five hundred at JFK Airport today. We have 900 on the
entire U.S.-Canadian border.

Senator MOYNIHAN. Wow!

Mr. PHILLIPS. Does that mean the airport is over-staffed? No, it
d?es not. The U.S.-northern border is under-staffed, pure and sim-
ple.

Senator MOYNIHAN. That argues for attention. |

Mr. PHILLIPS. The budget support, because of higher priority
issues in some instances, has not allowed the Customs staff to have
the required assets.

Senator MOYNIHAN. Mr. Commissioner?

Mr. WEISE. If I could make a point on this, Senator. One of the
problems in that regard is the law as written. We had what is
called a passenger user fee which, by law, is paid by passengers,
but by law must be reinvested into resources in terms of inspectors
at airports. So you will find that the Customs Service has ample
resources at every airport in the country.

The problem is, we are not able, under the way the law is writ-
ten, to take one inspector out of an airport and put them at a bor-
der crossing or in a cargo area, because it would be a violation of
that law.

The problem you have, and it relates to Senator Gramm'’s point,
we have a Customs “user fee” that relates to commercial oper-
ations. It does not go to Customs at all, it goes into the general
Teasury.

We have a passenger user fee at airports that really is a user fee
that Customs can reinvest in the resources, and the people who are
paying the fee get a benefit out of it. It does not work that way
on the land borders or in the commercial cargo arena. That is why
Customs is so strapped in those arenas and has ample resources
at airports. -
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Senator MOYNIHAN. Well, Mr. Chairman, this commands our at-
tention. I noticed that the MOD Act, Mr. Schoof, I believe that is
the Customs Modernization and Informed Compliance Act.

Mr. SCHOOF. Right.

Senator MOYNIHAN. It is Title 6 of the North American Free
Trade Agreement Implementation Act, which passed out of this
committee in December of 1993. We are behind schedule. Is it be-
cause we are always behind schedule, or is it, again, resources?

Mr. ScHOOF. Well, I think in one area we are behind schedule,
and that is Customs’ automation implementation program.

Senator MOYNIHAN. Yes. Yes.

Mr. SCHOOF. I commend Customs for the compliance issues and
rewriting the regulations that were in that act. Customs has done
an admirable job in informing the industry of compliance. I think
industry has responded. Commissioner Kelly said earlier that the
compliance rate is up. The area that has been lacking is the auto-
mation program in Customs. I think we can look directly at the
funding for that. -

Senator MOYNIHAN. I think that has to be a matter of resources.

Mr. ScHOOF. Right. That is our comment. The merchandise proc-
essing fee does not go for processing merchandise, it goes in the
general fund. We are saying, take that money that is there and put
it towards automation.

Senator MOYNIHAN. Because it ends up with the economies that
come with efficient border trade transfers. -

Mr. ScHOOF. Right. Right. And just the small fee that is asked
for the increase, we are saying no. But even just if that was the
only part that was earmarked, it is years, and years, and years to
even pay for it. )

Senator MOYNIHAN. Well, sir, I think we have an agenda here.
I thank you all very much. This is enlightening. I do want to thank
Mr. Schoof, too, for saying that the primary mission of the Customs
Service is to collect tariffs and facilitate trade.

Mr. ScHOOF. Correct.

Senator MOYNIHAN. And piling other, more newsworthy purposes
can interfere with the primary mission.

Mr. ScHOOF. That is right.

Senator MOYNIHAN. But do not tell anybody I said so. [Laughter.]

Mr. SCHOOF. Not a word.

The CHAIRMAN. We will not quote you.

Senator MOYNIHAN. Thank you, gentlemen, very much.

The CHAIRMAN. Senator Graham?

Senator GRAHAM. Thank you, Mr. Chairman.

I know in the last few years, the Customs has been aggressive,
I think under Mr. Weise’s administration, particularly in trying to
do things external to the United States that would facilitate the
customs flow once it crossed our border.

I am thinking of things like the safe harbor provisions for air-
lines and the advanced filing of information on what was going to
be in the cargo hold of an aircraft coming into the United States.

Could you comment as to how effective you think those measures
have been, and are there some other opportunities for external
clearance that would facilitate the work at our U.S. ports of entry?
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Mr. WEISE. Absolutely, Senator. In the air passenger arena, we
have been very proud. We tried to reach a goal of having 95 per-
cent of the passengers clear within 5 minutes’ time o? arrival, -
which is a very challenging goal, but to do so in a way that would
enhance our effectiveness in terms of doing our enforcement mis-
sion as well.

We did accomplish that. Our seizures went up over the time pe-
riod that our timeframes went down, and the only reason we were
able to do that was by working cooperatively with the airlines and
some of the foreign governments.

What happened is, before the airline passenger even got on the
airplane, we had an awful lot of information relating to that pas-
senger in terms of what his or her itinerary had been, what coun-
tries they had visited, whether they paid with cash or credit card,
a whole host of factors that allowed us to take a look at the pas-
senger list and decide that the were a smaller group of the total
universe that we would like to have some additional time to spend
with them.

In addition to that, then we put roving inspectors at the airport,
many in plainclothes, and even had what we call passive canines,
who would just mill around the passengers. The nice thing about
these things, they were not aggressive dogs. If they smelled narcot-
ics, they would just sit down right next to the spot where they
smelled the narcotics.

All of those factors allowed us to meet that dual goal of faciiita-
tion and enforcement. Our enforcement results went up and our
time of clearance went down. We need to reach out and do more.

The problem we have with that, is at this point—and I would
need Customs to fill in the details—I would say only around 50
percent of our airline flights do we have that information on. We
need to get it up to 100 percent so we can do an even more effective
job, but we need to reach out and do similar programs like that.

Mr. Cook. Senator Graham, I would like to add one comment to
that, in our working with Customs, in one of the countries in the
Caribbean Basin that we were seeing a high level of drug insertion
attempts.

The outcome of that in that main tj)‘orl: was an agreement with
the country’s government that, when the vessels would arrive going
back to the U.S and loading up our cargo, no other ships in the
harbor would be allowed to be at port, to keep out any trawling
vessel or fishing vessel nearby that sometimes loads drugs up on
board, and were cleared out by that government.

In turn, the Customs Service helped us identify specific-type
trailers to use, which included redoing the hinges and seals on
trucks and sealing them with special paint and thin-skinned trail-
ers so you could not insert drugs in the wall.

I think that led to a liwx-etlzy successful implementation in the Port
of Miami. That was followed up on the Customs’ side in Miami by
expediting the clearance and removal of the trailers off the shiﬁs
so that people looking for the drugs on the ship level or on the
dock’s edge would not get access, because they greatly restricted
anyone having access to the ship’s area or to the cargo.

nator GRAHAM. A final question. Mr. Weise, you referred to the
difference in the way in which the user fees that are paid by air-
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port passengers and those paid by general commercial cargo users
were handled.

Is there any rationale, other than advantage to the Treasury, of
having access to unrestricted funds, of treating airline passenger
fees differently than the fees paid by commercial cargo users?

Mr. WEISE. Well, Senator, I was on the staff of the Ways and
Means Trade Subcommittee at the time that both of those pieces
of legislation were moving forward. In terms of the air passengers,
it was obviously very controversial and airlines did not want to pay
the fee. There was an awful lot of negotiation. They insisted that,
if they were going to pay a fee, they wanted to see demonstrable

-improvement in service. So, they were able to sort of compromise
and get the legislation through.

As far as the merchandise processing fee, there was similar dis-
cussion at one point, but then it became, since it was a much larger
issue dealing with much larger revenue, frankly, it became very at-
tractive as a source of revenue and there were some concerns that
it was such a large component of Customs’ overall budget that
there were some concerns expressed by certain members of Con-
gress that this is, in effect, circumventing the budget appropriation
process and taking too much of Customs’ operations off budget, so
to speak, and worry about accountability. I think those were the
issues that really related to that disparity that existed. .

Senator GRAHAM. Thank you, Mr. Chairman. ‘

The CHAIRMAN. Senator Rockefeller?

Senator ROCKEFELLER. Mr. Chairman, I think this has been in-
credibly important, and I think, particularly, the matters that Sen-
ator Moynihan has brought out about funding are pretty basic and
kind of shocking and discouraging. I think his comments about the
need for oversight are very, very correct.

I would like to make a special request of the Chairman. Five or
10 minutes ago, I was meant to start chairing a 2-hour hearing. I
have an enormous interest in the success of the nomination of Sue
Esserman. I am going to have to leave because I cannot abrogate
this other responsibility, but I feel an equal responsibility to Sue
Esserman, who I strongly support for many, many reasons, and
from very much experience.

I have two questions that I would like to have asked her that I
will not be able to, obviously, because I will have to go. I would re-
quest permission for Senator Graham, who has agreed, to ask those
questions verbally.

I want to reiterate my thanks to the first and second panel, and
also my very, very strong support of Sue Esserman. In fact, I was
joking with the Senator from Florid. that it has always been my
practice to introduce Sue Esserman at the various government po-
sitions that she has b~)d now for the last 5 years when she was
up for nomination. Bu*, unfortunately, she is from Florida, so I was
preempted by my—— '

Senator GRAHAM. What was the word you used?

Senator ROCKEFELLER. I said, fortunately she is from Florida.

Senator GRAHAM. Fortunately. [Laughter.]

Senator ROCKEFELLER. Senator Graham has preempted what I
consider my annual ritual right. So, if the Chairman would allow
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that to happen, as well as allowing Senator Graham to ask what-
ever questions he might have, I would be very, very grateful. '

The CHAIRMAN. We would be happy to do so, Senator Rockefeller.

Senator ROCKEFELLER. Thank you.

The CHAIRMAN. Now, Senator D’Amato.

Senator D’AMATO. Well, thank you very much, Mr. Chairman. I
want to tell you, just briefly, the testimony I have heard seems to
send a pretty clear signal that we have got to do a better job-at
the border crossings, with particular attention to the crossings on
our northern border with our largest trading partner in the world,
and the largest trade that exists, Canada.

So, I would like to ask both Mr. Weise and Mr. Phillips, if you
might attempt to indicate, what can and should be done to facili-
tate the better flow of commerce, and what would it take, in your
opinion, both of you being experts, both of you following this? How
much in the way of resources would it take, and what, if anything,
do you think the cost benefit factors would be?

Mr. PHILLIPS. I will take a quick shot, Senator. The positions
proposed in the Gramm bill, S. 1787, are 375 inspectors for the
northern border specified. That will open up the existing primary
lanes at peak times. Of course, it also includes the 375 additional
for INS. So, we need 750 inspectors on the northern border to open
up the primary lanes. That will take care of the tourism and mini-
mize the congestion of shipments.

Now, we also need to have cargo inspectors, which are included
in the bill. So, I would say for the northern border, Senator, it is
375; probably about 500 inspectors in total, for cargo and primary
inspection. The drug interdiction, the other 460, are an issue.

It also requires all of the support my colleagues here have talked
about in computerization, ACS, cooperation. The physical coopera-
tion and communication is excellent between Customs and the
northern border operators. It needs the backup of the computeriza-
tion, et cetera.

The 500 people, or at least the 375, are absolutely critical now
to take care of the northern border. It is cost effective. The waiting
times that are existing. The same is for the southern border. I am
not opting the northern for the southern, both are needed, but fo-
cusing for you. .

Senator D’AMATO. I want to get it specifically on the northern
border because I think it is probably the most neglected because it
is something we kind of take for granted, is it not?

Mr. PHILLIPS. It is hidden.

Senator D’AMATO. Yes.

Mr. PHILLIPS. I might mention, the other support that is very
highly needed is the support of the accord on our shared borders.
That has the potential of doing a great deal.

The change in the Canadian legislation, and hopefully U.S. legis-
lation, that will allow Canadian officials to work on U.S. soil, and
U.S. officials to work on Canadian soil at border crossing areas,
where the laws of both countries can be enforced within the cress-
ing area simultaneously, would be a great help to the northern bor-
der.
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Senator D’AMATO. Mr. Weise, do you have anything to add? Mr.
Weise, I am going to ask you to not only amplify on that, but
maybe give us a cost estimate.

Mr. WEISE. Yes. Unfortunately, I have been a year out of Cus-
toms now and I do not have the resources availabﬂe to give you an
exact cost estimate.

Senator D’AMATO. I understand that.

Mr. WEISE. What I would suggest is that, in addition to the man-
power, which I think is very important, and there is no question
that Customs is under-staffed in terms of personnel on the north-
ern border, but the technology is really important as well. I would
11:'.einf'orce what Mr. Phillips has said. This is outstanding coopera-
ion.

As a matter of fact, you may or may not have realized, but the
head of Canadian Customs was in the room earlier this morning.
He was in town. He is meeting with Commissioner Kelly. He sat
ir}x1 for Mr. Kelly’s testimony. There is good, strong cooperation
there.

Among tne things that we are looking at in the technology arena,
is allowing for technology to allow us to use a computer lane, for
example, of having a pre-registration of people that we do criminal
background checks on in advance, having license plate readers that
basically know that this is the person, even a fingerprint reading,
to allow the gate to go up if this, indeed, is the person that it says
it is, with some random spot checking.

We have to look at technology, as well as people, to resolve this
problem. I really do not have the capacity, but I am sure you could
ask the Customs Service today and they could quantify for you
what the cost of these would be. But it has to be a combination of
people and technology. .

We cannot continue to look at our mission the way we did for the
last 20 years. We are not going to be able to keep up with man-
power. We have got to find new, more improved and efficient ways
to do our jobs. That is, I think, what Customs has been trying to
do and they need to keep working on it.

Mr. PHILLIPS. George and I have worked very closely in the past
to%ether when he was the Commissioner. I would say that the tech-
nology is absolutely critical. The people I am talking about are just

.to take care of today. They do not take care of tomorrow. The tech-
nology is absolutely critical. The U.S. is behind the Canadian effort
on this pre-cleared, pre-investigated crossing for low-risk travelers.

Senator, that woui\d be another thing. INS has the feeling that,
by mandate, it has to look at every vehicle. So even when we have
pre-cleared crossings at the Peace Bridge, as you personally are
aware, the INS insgector still stands in the booth and says, good
morning, instead of asking you questions. That is a reality. We
gave to get past that and move the paradigm. That is what has to

appen.

enator I’AMATO. Well, Mr. Chairman, let me join Senator Moy-
nihan in thanking you for this hearing. It certainly has given me
a little bit of a jolt to find out just where we are at in this. Maybe
we can get some of our colleagues to join with us in seeing if we
cannot deal with this important problem. It is important to our Na-
tion’s economy, being able to move goods and services and have our
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constituents have the kind of flow back and forth that is going to
be good for everyone.
o, I want to thank the panels and thank the Chairman.

The CHAIRMAN. Thank you, Senator D’Amato.

Gentlemen, I want to thank a.ﬁou for your very insightful testi-
mony. I regret even having to call it to an end at this time, because
I think it has been very valuable.

Senator MOYNIHAN. I think it is a good beginning, Mr. Chairman.
We have learned some things we did not know.

The CHAIRMAN. That is correct. Thank you very much.

[Whereupon, at 12:15 p.m., the hearing was concluded.)
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PREPARED STATEMENT OF JERRY COOK

Good Morning. My name is Je Cook. I am Vice President of International
Trade for Sara Lee Knit Products. I also serve an;the US Treasury Department’s
Advisory Committee on Commercial Operations of the United States Customs Serv-
ice. I am chair of the Sara Lee Customs Council. I want to thank the Committee
for this opportunity to comment on the U.S. Customs Services’ authorization legisla-
tion and on the dual responsibilities of the U.S. Customs Service: enforcement and
commercial facilitation.

Sara Lee Corporation is one of the largest importer/exporters of apparel, textile
and food products in the U.S. Some of our apparel brands are: Hanes, 'lglayt/ex, Bali,
Wonder Bra, Champion and Le%g’s. Sara Lee is also one of the largést consumers
of US cotton, US fiber and US fabric. Our success is directly related to our ability
to achieve customer satisfaction worldwide. The interdependence on International
Trade, including such successes as NAFTA, Israeli FTA and CBI are critical compo-
nents of our ability to service our customers. We pride ourselves on our efforts to
comply with the reasonable care and informed compliance standards set forth in the
Customs Modernization Act. Based on Custom’s critical mission and in this testi-
mony, I will present several comments and suggestions that may be helpful in en-
hancing the effectiveness of the operations of the U.S. Customs Service.

By far the most important role of the Customs Service is in the interdiction of
illegal narcotics. I sincerely believe that the ﬁrivate sector raust and should play an
important sug})ortinsg role in discouraging the illegal importation of narcotics into
our country. We at Sara Lee have done so and it may be instructive to the Commit-
téeée‘fpr us to review our cooperative efforts and partnership with the U.S. Customs

rvice.

First, we as a corporate policy place high importance on a drug free environment.
This policy translates to a proactive approach in ensuring that illegal narcotics are
not present in the shipment of our legitimate consumer goods to the United States.
From the late 1980’s to the present, we have worked closely with the many profes-
sionals of the U.S. Customs Service to define and redefine our procedures, tech-
niques and practices to ensure the integrity of our international cargo. This partner-
ship extends from Customs Service headquarters through import specialists to local
inspectors at the ports of entry. We sincerely believe that in the drug enforcement
arena, we must go beyond traditional expectations to a “no tolerance” level of pre-
vention.

Our efforts extend beyond the U.S. border right back to our foreign factories
where we utilize additional private security and canine resources to thwart those
who would contaminate our commercial shipments. We also have built meaningful

artnerships with our international carriers so that they realize the importance that
gara Lee attaches to effective drug enforcement. As a result, our carriers have in-
creased their operational awareness and have taken concrete prevention measures
as a condition of our future use of their vessels, aircraft and trucks. i

Our efforts have been recognized by the U.S. Customs Service through their Busi-
ness Against Smugfli Coalition and through various presentations to the Border
Interdiction Council. We believe that to accomplish this mission requires not only
policy pronouncements, but the commitment of resources and persc_mnel. In making
this commitment, we have entered into a successful partnership with U.S. Customs
which has prevented the illegal importation of narcotics into the U.S.

We want to especially acknowledge the many dedicated professionals at Customs
who have assisted us ip improving our processes and procedures. We encourage

(43)
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other good corporate citizens to_structure similar partnerships with U.S. Customs
on drug interdiction. We sincerely believe that it is not only the governments func-
tion t‘ljl stop the flow of illegal narcotics but the corporate community’s responsibility
as well,

In addition to such a Customs/Private Sector partnership, we also suggest that
resources be allocated to the 1J.S. Customs for “smart” technology which can assist
in the battle against illegal narcotics. For example, the use of new x-ray devices cur-
rently present at a few ports on the southern border, should be expanded to all ports
of entry adequate to handle the expected volume of imported cargo. In recognition
of the sophistication of the illegal trade, the Customs Service needs advanced
electronic and communication equipment which is “state of the art” to protect our
borders. I encourage the Congress to provide funding for such equipment.

I also encourage the continued use of “enforcement selectivity” in focusing on the
most likely targets in terms of origin of the cargo, mode of transportation and likely
enttry points into the U.S. Selective or “smart enforcement” is in the public’s inter-
es

Finally, Customs must continue its efforts to automate its processes. This is criti-
cal for not only enforcement, but for commercial facilitation purposes. I support con-
tinued funding for the advancement of Customs automation.

On the commercial side of Customs, the Mod Act introduced significant change
on how the private sector interacts with the Customs Service. The overall theme of
the Mod Act is to encourage comganies to create a process and environment of com-
mercial compliance voluntarily. If an apgropriate level of compliance, known as “in-
formed compliance” or “reasonable care
increased Customs scrutiny.

If appropriate compliance is achieved, companies can benefit from increased effi-
ciencies in the movement of goods through the various initiatives implemented by
the Customs Modernization Act. As a consequence, the Mod Act necessarily focuses
on the compliance level of a company as a whole, not on each individual transaction
entered through our nations ports. This is similar to the IRS’s focus upon one tax
return encompassing the whole year’s fiscal transactions for particular taxpayer.

This new focus requires a centralization of resources and personnel with requisite
knowledge and experience not only to manage the Customs process, but, to dem-
onstrate to the Customs Service that the Company’s process is in compliance. To
confirm compliance, Customs encourages companies to self audit their processes and
transactions. This is complemented by periodic and “selective” audits, compliance
assessments and samplings performed by the Customs Service. This program of se-
lective enforcement and self-assessment has resulted in prior disclosures and depos-
its of additional duties of over 40 million dollars, thus proving the obvious benefits
of this new system. While the evolution of this new relationship between Customs
and the private sector will undoubtedly continue, there are several suggestions
which we have to improve the process.

Central to commercial enforcement is the classification of goods under U.S. Har-
monized Tariff Schedule. Under the Mod Act, Customs requires over 30% compli-
ance in the choice of the appropriate duty rate or classification for incoming mer-
chandise. Unfortunately, Customs classification is an art and not a science. With
over 25,000 possible classifications reasonable persons may, with “informed compli-
ance” and “reasonable care” still differ on the appropriate classification of product.
Moreover, in the apparel business, proper classification is not only a matter of pay-
ing the right amount of duties, but also governs the admissibility of our merchan-
dise under the many bilateral quota agreements with foreign countries.

Given the complexity of tanff classification, with so much riding on the proper
choice, importers are increasingly seeking timely advice and guidance from the Cus-
toms Service on these important classification issues. Unfortunately, with current
resources the government cannot quickly and adequately respond to this growing
demand. To respond to this issue we suggest the following.

The classification of merchandise under the Harmonized Schedules is needlessly
complicated since there are just too many headings, subheadings and annotations
governing the classification of goods. The U.S. should be leadins an effort to simplify
the Harmonized Schedule through its leadership in the World Customs Organiza-
tion and World Trade Organization. The finite measurement of every single dif-
ferent type of merchandise entering the U.S. clearly has a benefit but it also has
a cost to the company and, its consumers. This cost may outweigh the benefits.
Therefore, we strongly recommend that the U.S. promote, encourage and actively
seek a reduction or simplification of the tariff schedules as an appropriate way to
simplify trade and lower costs worldwide. In addition, we support the dedication of
additional resources by the Customs Service to facilitate the proper classification of
merchandise. Another area of reform that is crucial for the business community is

is not achieved, companies are subject to
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the full implementation of the reconciliation entry process. The Mod Act provides
for a single reconciliation entry covering up to 15 months of individual transactions
to be s mitted to Customs on specific issues. Today, this reconciliation reform is
still in transition. We believe that full implementation of the reconciliation entry
process, along with National Entry Processing (NEP) and continued use of the cur-
rent Automated Clearing House payments system (ACH) are all crucial to the mod-
ernization of the import process and efficient enforcement. Therefore, we encourage
léhe tg;avotxon of appropriate resources to fully implement reconciliation and National
ntry Processing.

In closing, I want to emphasize that the role of US Customs to enforce and facili-
tate commerce operations are not mutually exclusive. The role of Customs has
evolved from a pure cargo inspection to a multi-discipline, multi-enforcement group
assisting US Business growth. The growth of International Trade, production shar-
ing and increased consumer service along with rapid technological changes have
permanently altered the horizon for US Customs. The US Customs Service needs
the resources to meet these changing and time-sensitive demands.

Finally, I want to take s;;)e:ial notice of the Finance Committee’s favorable action
on the much needed Caribbean Basin Enhancement legislation. We hope it is en-
acted into law this session.

I appreciate the opportunity to present my views to the Committee and welcome
your questions. -

Thank you.

PREPARED STATEMENT OF HON. ALFONSE M. D’AMATO

I am pleased that we have this opportunity to closely examine the work performed
by the U.S. Customs Service and the men and women who are charged with carry-
ingout the Customs Service’s multiple and diverse duties.

ince the Customs Service’s creation in 1789, they have been responsible for our
countries border. Since our country’s bilateral trade exceeds $2 trillion and drug
traffickers proceeds are nearly $500 billion, the Customs Service has their hands
full. On top of that effort Customs announced the successful culmination of a mas-
sive international child pornography investigation that involves more than 100 sus-
pects in 14 countries.

Customs respnsibilities to halt the international drug trade at our borders is one
of their most pressing priorities. The reasons should clear, just last month an
alarming report of teenage heroin use was released and it found that heroin use
among U.S. teena%ers almost doubled last year. We need to pay more attention to
this unacceptable level of drug use among our children. A major component of the
plan to end this blight on our society is the interdiction of narcotics and the disman-
tling of the trafficker organizations before the drugs reach our neighborhoods. The
U.S. Customs Service has shown that they can meet this challenge.

In fact in 1998, under Operation Brass Ring, Customs seized over 600,000 pounds
of narcotics, more than all other federal agencies combined. These are important
achievements to the people of New York especially in light of the fact that almost
40% of all the heroin seized by Customs last year, was seized in the New York area.
Those drugs were destined for our communities and our children. I would like to
congratulate Commissioner Kelly, and the men and women of the Customs Service
for the successful completion of Operation Brass Ring. '

Operation Brass Ring also confirmed an alarming trend, narcotics entered in ports
outside of New York are often intended for the streets of New York. By creating
an “investigative bridge” Customs has linked the seizures at the port of entry with
the traffickers responsible for the distribution of the drugs. These innovative invcs-
tigations have dismantled trafficker organizations at their most vulnerable point,
the transition from the border to the street.

The necessity for Customs to inspect international shipments is a concern for le-
gitimate shippers and the timely movement of goods that produce $20 billion dollars
a year in revenue for the United States. The increased nature of commercial activity
has led to a need for additional resources available to stem the tide of drugs and
illicit money that cross our borders and find their way into our communities.

I am pleased to join with Senators Graham and Grassley in support of their é)ro-
posal amendment to H.R. 3809. This amendment authorizes resources for the Cus-
toms Service and will attempt to address both the needs and goals of Customs and
the flow of international trade. This will augment the inspectional needs of Cus-
toms, through mangower and advanced technology, at the borders and major ports
of entry. The amendment will also increase the number of special agents needed to
investigate sophisticated criminal enterprises as they continuously expand their ille-
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gal activities. The implications for the people of New York are clear, more Customs
agents and inspectors stopping the plague of drugs entering the United States
through New York and other ports of entry.

It is these resources which are vital to maintaining Customs diligence at the bor-
ders while the global trade community continues to expand. These are crucial needs
for an agency which is at the front line fighting drug traffickers, money launderers,
terrorists, among other criminals. The authorization of resources is a wise invest-
ment towards the safety of our citizens. In addition, every dollar spent on the Cus-
toms Service is returned to the Treasury twenty-foid. This country must maintain
a leadership role in international trade and law enforcement with the infrastructure
of Customs being an essential element in sustaining that position as the primary
border agency of the United States.

PREPARED STATEMENT OF HON. CHARLES E. GRASSLEY

Mr. Chairman, in keeping with my comprehensive approach that is addressed in
this legislation and the Customs mission, I believe there is a need for additional in-
vestigative resources on the Northern border. H.R. 3809 authorizes an additional
$9.2 million in FY 2000 for trade facilitation equipment, $920,000 in FY 2001 for
support and maintenance of such equipment and 125 cargo inspectors for the North-
ern border. I would like to see this complemented by authorizing an additional 40
Special Agents and 10 Intelligence Analysts for the Northern border.

I believe we have completed very important work to identify Customs resource re-
quirements that will help Customs move into the next Millennium. The resources
contained in this bill regresent the only agency-wide resource enhancement since
the early 1990s. Under Secretary James Johnson and Commissioner Raymond W.
Kelly have expressed their support for these new resources. It is my hope that this
will be requested in Customs FY-2000 budget and we see this as part of the Presi-
dent's budget next year.

PREPARED STATEMENT OF HON. ORRIN G. HATCH

Mr. Chairman, I join your welcome of our witnesses before this important first
step in what I hope will become a closer relationship between this committee and
the Customs Service. Customs is emerging as an ever greater player in two major
policy areas facing our continuing evolution into a society that can ensure its people
complete freedom to realize the full benefits of global trade, while g_rotecting them
from the harms that we sometimes find at our borders, like drug trafficking.

I also recognize, Mr. Chairman, that we have the nomination hearing of Sue
Esserman before us today. I will make this opening statement fairly brief, so as to
leave time for the questions I have for her, or to submit them for a written reply.

Let me say at the outset, that I have always looked upon Customs as a good-busi-
ness government agency. It i3 well managed, as evident from the many National
Performance Review awards it has receives since 1993. Despite a reduction of $100
million in funding, Customs has managed to shoulder mighty responsibilities, add-
ing more recently new missions and functions related to combating terrorism, a sub-
ject of review by my own Committee on the Judiciary. .

While some have said that these added Customs burdens have beggared trade, I
disagree. Rather, I share the opinion of one of our witnesses today, Ron Schoof from
Caterpillar, that the agency seems to manage these important roles equally well.

But I do fear that Customs’ efficiency could be placed at risk unless it is ade-
quately resourced. For that reason, Mr. Chairman, I commend your judgment to in-
crease agency oversight. :

The dimensions of the Customs mission are not just impressive, they’re stagger-
ing. The agency administers over 400 laws in behalf of 40 agencies! Not surpris-
ingly, Customs often finds itself on a hotseat. For example, I strongly support and

romote the Customs drug interdiction role, especially on the Southwest border. But
Yam sensitive to the pleas of many members of this committee to bolster Customs
presence on the Canadian border over which, by the way, twice the amount of US
trade with Mexico occurs, some of it affecting trade with my own state of Utah. The
Northern border gets only 14 percent of customs inspectors. But that’s because of
the compelling demands of the drug-trafficking problems at the other end of the
U.S. Increasingly, Mr. Chairman, we're coming to the realization, and this session
today will help, that we need a better allocation of more Customs resources at both
borders, and (gustoms will need more resources to fulfil our expectations.
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et me add further that, in this sense, I am especially supportive of the initiatives .
taken by Senator Gramm to enhance the technology capabilities of Customs.

he lingering question that we will be reviewing today is what should Customs get
by way of authorizations. If we had to use a business of measure, return on
investment, we'd all probably %sg Customs collects over $21 billion in trade-relat-
ed revenues on a total %ency udget of $1.8 billion. And, obviously, not all of that
gte)es to trade activities. If Customs ever tenders an initial public oftering (IPO), I'll

on the phone to my broker.

But we use other measures for determining government agency spending; al-
though, I have to say, Customs’ terrific return on the taxpayer’s dollar, and its many
NPR management awards, are pretty good criteria. As we scrub Customs’ requests
today, I hope that we'll keep in mind the terrific work this agency does in many
areas and, in the case of its drug-enforcement mission, the sacrifices that its agents
are making as they face increasingly dangerous traffickers.

I thank the chair.

PREPARED STATEMENT OF JAMES E. JOHNSON
INTRODUCTION

Mr. Chairman, Senator Moynihan, and Members of the Committee: I am pleased
to appear before you today to discuss the role of the U.S. Customs Service in the
protection of our borders and the facilitation of trade. Treasury welcomes the oppor-
tunity to highlight our support of Customs as a critical component of our depart-
ments ove enforcement mission. We would also take this opportunity to tgank
the Committee for its many efforts to stépport Customs and to discuss issues rel-
evant to the fulfillment of organizational Customs’ mission.

This is an important moment in Customs’ long and distinguished history, as it
continues to advance its mission under the able helm of newly appointed-Commis-
sioner Raymond W. Kelly. While we should in no way underestimate the seriousness
of the challenges facing

Customs, we face them with renewed confidence with Commissioner Kelly at the
helm. His imowledge of law enforcement issues, his record of effectively managing
gublic institutions, and his commitment to Customs’ broad mission command the

ighest respect.
7 will defer to Commissioner Kelly for a more detailed discussion of the current
state of affairs at Customs, and will focus my own remarks more broadly on the

vital importance of Customs’ activities in anti-narcotics enforcement, revenue collec-
tion, and trade facilitation; the ways it seeks to fulfill these missions in an era of
limited resources; and some of the current issues that it faces.

CUSTOMS' MISSION

While Customs’ mission continues to reflect the range of activities envisioned
when the first U.S. Congress enacted statutes providing for levying and collecting
duties, it has grown over the years to include many additional responsibilities.
Today, Customs collects over $19 billion in revenue. Its statutory obligations also
include protection of our citizens from dangerous drugs that harm our cities, intel-
lectual property rights violations that harm our economy, hazardous materials that
harm our environment, and unsafe products that harm our children. These laws
have greatly expanded the duties and responsibilities of Customs employees located
both at headquarters and at the more than 300 ports of entry.

Narcotics Enforcement

One of Customs’ most critical duties is preventing illegal drugs from entering the
United States. Both Treasury and the U.S. Customs Service are fully committed to
battling narcotics traffickers. Indeed, Customs stands at the core of Treasury’s com-

rehensive efforts to combat the multiple threats posed by narcotics traffickers: 1)
gnstoms stops narcotics at our borders; 2) Customs, IRS, and the Financial Crimes
Enforcement Network (FinCEN) work to take the profit out of narcotics trafficking
by preventing, detecting, and investigating money laundering; 3) OFAC blocks the
assets of narcotics ckers; and 4) ATF and Customs make it more difficult for
narcotics traffickers and their allies to obtain weapons that could be used against
our citizens and law enforcement personnel.

Customs has consistently seized more drugs than any other agency. Customs has
achieved this standard through effective interdiction, intelligence and investigation
that disrupts and dismantles drug smuggling organizations. And while it continues
to seize drugs, Customs identifies, disrupts and dismantles criminal organizations
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that launder the proceeds generated by the smuggling of illegal drugs. In FY 1997,
Customs seized nearly 1 million pounds of narcotics. Customs exceeded this amount
during the first nine months of FY 1998. The success stories abound, but two oper-
ations—Hardline and Gateway—both of which received tremendous support from
Senator Grassley, deserve special mention.

Operation Hardline. The Southwest border continues to command our attention
as we work to combat drug smuggling and other offenses. With this goal in mind,
Customs implemented Operation Hardline during FY 1996. With the support of
Congress, Hard Line resulted in the deployment of more agents, inspectors, tech-
nology, and canine officers to the Southwest border. This additional investment
meant more primary and secondary searches, more inspectional “blitzes”, better use
of technology, better development of intelligence, and more seizures. In 1997, sei-
zures under Operation Hardline exceeded 33,000 pounds of cocaine, 600,000 pounds
of marijuana and 190 pounds of heroin. i

Operation Gateway. Recognizing that enhanced efforts at one point of the border
can result in the movement of a threat to another area, Customs deployed com-
parable assets to the Caribbean in Operation Gateway. This program, which was
tailored to address the air and maritime narcotics threat in Puerto Rico and the Vir-
gin Islands, began its second year of operation in March 1997. From March 1997
through February 1998, Gateway seizures exceeded 18,000 pounds of cocaine, 80
pounds of heroin and $4.4 million in currency.

Money Laundering

Another element of Treasury Enforcement’s attack on narcotics smugglers and
other criminals is our anti-money laundering program. As Secretary Rubin has
noted on many occasions, anti-money laundering strategies not only protect our fi-
nancial systems from the taint of illicit proceeds, but also allow us to unravel com-
plex criminal enterprises. To this end, Customs alone conducted nearly 4,500 money
laundering investigations last year.

Operation El Dorado. Operation El Dorado is an example of our anti-money laun-
dering strategies. In this multi-agency task force, Customs was joined by Treasury’s
FinCEN, IRS, DEA, and state and local law enforcement agencies in New York who,
together, developed evidence that 12 money remitters in the New York City area
had funneled approximately $800 million a year to Colombia. Based on information
obtained through E] Dorado, then-Under Secretary Kelly signed a Geographic Tar-
geting Order (“GTO”) under FinCEN regulations in August 1996. The GTO was
aimed at the 12 money remitters and their approximately 1,600 agents to obtain in-
formation on all cash remittances of $750 or more to Colombia. The use of GTOs
forced narcotics traffickers to turn to less convenient means to move their money.
As a result, Customs’ currency seizures at East Coast ports of entry increased ap-
proximately 400 percent.

Operation Casablanca. Another example of Customs’ success in this area was the
recently concluded Operation Casablanca, the largest drug money laundering inves-
tigation in U.S. history. The investigation targeted both the infrastructure of the
Juarez and Cali cartels and the financial systems they used to launder their U.S.
drug proceeds. Through June 1998, Operation Casablanca has resulted in the arrest
of more than 160 individuals and the seizure of approximately $103 million. I will
defer to Commissioner Kelly for additional details on Operation Casablanca.

The El Dorado and Casablanca successes highlight the value of a coordinated,
multi- faceted approach to money laundering enforcement. Because of our multiple
bureaus and offices with both investigative and regulatory responsibilities, Treasury
has been able to develop, plan, and execute such coordinated approaches.

Further Progress—Operation Brass Ring

While we are proud of the successes of Customs’ anti-smuggling and money laun-
dering programs, we recognize that we must continually innovate and adapt to
changing environments and trends. Such was the basis for Customs’ Operation
Brass Ring, which was launched on February 1, 1998 and was completed July 31,
1998. Developed in response to downward trends in seizure data, Brass Ring re-
quired local port directors and special agents in charge to intensify their anti-smug-
gling measures but allowed them to tailor such measures to specific trends and
characteristics of their geographic and jurisdictional areas. This strengthened but
targeted focus has resulted in significant increases in narcotics and currency sei-
zures when measured against the same period last year. Indeed, from February
through July for FY 1997 and FY 1998, narcotics seizures increased 46% and cur-
rency seizures increased 59%. -
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INTEGRITY

Customs’ success also depends on ensuring that its workforce is as productive and
professional as possible. The opportunity to erect effective barriers to narcotics and
protect our frontiers begins with our employees. Treasury Enforcement believes that
to accomplish its mission, Customs employees must consistently demonstrate the
highest levels of integrity and professionalism. We believe that the vast majority of
Customs employees meet this standard. To ensure, however, that all personnel ad-
here to appropriate standards of integrity, Treasury Enforcement’s Office of Profes-
sional Responsibility will work closely with Commissioner Kelly and his staff.

COLLABORATION WITH JUSTICE AND INS ON SOUTHWEST BORDER ENFORCEMENT

Our long term success depends greatly on our close collaboration with other fed-
eral, state, and local law enforcement agencies. To this end, Customs has developed
a Port Management Model in San Ysidro, California in cooperation with the Immi-
gration and Naturalization Service. We believe that the Port Management Model
will increase coordination at the ports, strengthen anti-smuggling efforts, and facili-
tate legitimate commerce, as it has done in San Ysidro. Treasury and Customs are
working with INS and Justice to expand the model to other ports.

As currently envisioned, the plan would implement the successful Port Manage-
ment Model at all Southwest border ports, creating coordinated leadership at the
port level for enforcement and traffic management. The plan also would expand
L(:)im intelligence collection, adopt a unified investigative approach for Southwest

rder seizures, provide for coordinated technology deployment and R&D, and har-
monize resource decisions. We are working with our sister agencies to finalize this
plan and draw on its results to further increase our success in both combating drug
trafficking and facilitating legitimate trade. .

TRADE FACILITATION

Let me take this opFortunity to emphasize that our anti-narcotics efforts do not
come at the expense of our trade processing programs. Both Treasury and Customs
recognize that for every drug smuggler or other criminal threat to our border, there
are many more legitimate crossings and conveyances. Customs, therefore, continues
to pursue policies that fulfill its anti-narcotics mission as effectively as possible,
while still facilitating 1e§;'timate commerce.

One of the ways in which Customs performs such a dual mission is~throth art-
nership with glrivate sector trade interests. Such partnerships, for example, have
given rise to the Carrier Initiative Program and the Business Anti-Smugdgling Pro-
gram. Far from presenting a false choice between anti-smuggling and trade facilita-
tion, these programs actually enhance both missions. They do so mainlLby enlisting
legitimate businesses in thorough pre-screening and bac und checks that allow
Customs to et its limited anti-narcotics resources to other, more high-risk car-
riers. The result is both stronger anti-narcotics efforts and more productive trade
facilitation.

One of the most important mechanisms for fostering our partnership with the pri-
vate sector is the Treasury Advisory Committee on Commercial Operations of the
U.S. Customs Service, or “COAC.” This 20-member private sector advisory group
was established by the Co ss in 1987, and has been renewed and appointed bi-
annually by the Secretary of the Treasury. It has typically drawn top-flight experi-
enced representatives from major multinational corporations, trade associations, and
from the customs service sectors, including brokers, lawyers, and consultants. The
Committee is chaired by the Assistant Secretary (Enforcement) and it was my privi-
lege to serve in that capacity for over two years. Secretary Rubin met with the Com-
mittee last December and listened to their recommendations on a wide range of
issues involving Customs’ commercial operations.

During the last year, the Committee completed a landmark project, the develop-
ment of an industry consensus on changes needed in the Automated Export System
(AES), a very important component of Customs’ efforts to achieve an efficient,
paperless environment. The Committee worked with a team composed of Customs
and Census officials and, throusl:ﬂ_a process known as IBN or “interest-based nego-
tiations,” managed to iron out differences of opinion and develop a consensus pro-
goeal that is expected to substantially increase industry acceptance of the AES.

ased on the Committee’s recommendations, the Customs Service is now at work
on the regulato! s that will be needed to implement the proposal.

Finally, the efforts of both Customs and the public it serves will also be enhanced
through improved automation. In this re , few issues are more important than
finalizing the Automated Commercial Environment, or ACE. ACE represents a busi-
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ness re-engineering process designed with mut from the trade community and
other agencies. Once fully implemented, it will drastically reduce unnecessary pa-
perwork im’&x;ove ready access to relevant data, enhance enforcement, and e ite
trade. The asury Investment Review Board continues to monitor the progress of
ACE, and Commissioner Kelly can speak at greater length on its progress.

BUILDING ON EXISTING EFFORTS

In conclusion, Mr. Chairman, I would note again that safeguarding our nation’s
borders is one of the Federal government’s most basic responsibilities. It is also one
of our biggest challenges. Even as the responsibilities and duties of Customs have
increased in a time of tight budgets, we do not anticipate any decline soon in the
necessary work of narcotics interdiction or trade facilitation. We therefore support
the objectives of the Drug Free Borders Act of 1998, and we look forward to having
the Committee’s continued support for the U.S. Customs Service as it pursues its
mission.
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STATEMENT - OF RAYMOND W. KELLY
COMMISSIONER
UNITED STATES CUSTOMS SERVICE
BEFORE THE SENATE COMMITTEE ON FINANCE
SEPTEMBER 3, 1998

Good morning, Mr. Chairman and Members of the Committee. I am
pleased to be here today and present to you Customs successes
from the past year, the current strategies we are undertaking to
accomplish our multi-faceted mission, and our Fiscal Year (FY)
1999 budget request. It is our goal over the next year to
continue to build upon the excellent working relationship we have
with this Committee. Your strong support of the Customs Service
has been vital to our success as one of the Nation'’s primary
border interdiction agencies.

While much of our past year's success is the direct result of the
ingenuity, dedication and hard work of Customs employees, we have
also enjoyed many successes working cooperatively with other
Federal, state, and local law enforcement agencies, the trade
community, and foreign governments. We will look to strengthen
these important partnerships further in the future.

NARCOTICS ENFORCEMENT

Similar to past years, Customs remains at the forefront of our
Nation’s narcotics interdiction and investigative efforts. Our
foremost priority continues to be narcotics interdiction.
Customs has seized about one million pounds of drugs each year
for the past two years, This year, we have already seized over
one million pounds in the first nine months.

In order to meet the challenge of policing the Nation’s borders
against drugs, Customs has continued to develop and wed new
technologies with conventicnal inspectional and investigative
techniques. Last fiscal year, over 118 million automobiles,

9.3 million trucks, 321,000 railcars, and 4.5 million sea
containers entered the United States creating an enormous window
of opportunity for drug smugglers and a massive drug enforcement
dilemma for Customs. Each year, drug smugglers probe for and
attempt to exploit the Customs enforcement shield in, around,
over and under our air, land, and sea ports of entry. Drug

1
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Smuggling Organizations continue to diversify their smuggling
routes and have increased the sophistication of their smuggling
techniques. They have established elaoorate front companies,
both foreign and domestic, to facilitate the movement of illicit
drugs; conspired with dock workers and baggage handlers to form
internal conspiracies to circumvent the Customs inspection
process; deployed stealth boats and sophisticated air drop
procedures to go around established ports of entry; and
established sizable spotter networks in and around our ports of
entry to “pick and choose” smuggling times and routes.

In FY 1997, Customs continued its efforts to fight smuggling
along the Southern Tier of the U.S., including Puerto Rico and
the Virgin Islands. Through Operations HARD LINE and GATEWAY, we
have hired, trained, and placed 677 new employees along the
Southern border and Caribbean Basin.

In FY 1997, Southwest border seizures under Operation HARD LINE
exceeded 33,000 pounds of cocaine, 600,000 pounds of marijuana,
and 190 pounds of heroin. Operation GATEWAY, the multi-staged
operation designed to address the air and maritime threat in
Puerto Rico, the Virgin Islands, and their surrounding waters,
also continued to show positjve results. The second year of.the
operation, March 1, 1997, through February 28, 1998, GATEWAY
resulted in the seizure.of over $4.4 million in currency, over
18,000 pounds of cocaine, and over 80 pounds of heroin.

Customs has developed an investigative strategy that focuses
activity and resources on those areas where it is estimated the
majority of the illegal drugs enter the U.S. The strategy also
targets those areas where our intelligence indicates Drug
Smuggling Organizations’ “command and control” structures are
centered. The approach is designéd to enhance both internal and
external cooperation and intelligence sharing, while maximizing
the unique investigative and interdiction capabilities of

Customs.

INDUSTRY PARTNERSHIPS

To assist in deEerring narcotics smuggling and other offenses,
Customs developed and deployed a number of innovative programs
and detection technologies that act as force multipliers to meet
our enforcement goals. Customs continues to expand its Carrier

2
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Initiative Program (CIP} with the truck industry and with
Southwest border railroads and bus companies as well. This
program is a joint effort by Customs and the transportation
industry to reduce smuggling in commercial conveyances.
Presently, 3,998 carriers (933 land, 115 air, and 2,950 sea) have
signed agreements with Customs. Building on the CIP, Customs
egstablished the Business Anti-Smuggling Coalition (BASC) with
Southwest border importers. In FY 1997, information from these
two programs resulted in 74 seizures totaling 12,790 pounds of
narcotics. We believe these partnerships play an important role
in combating narcotics smuggling. Last year alone, 43 percent of
the cocaine seizures that were made by Customs as a result of
prior intelligence, came from information that was provxded to
Customs by the trade community.

Building on the success of these programs, Customs has developed
the Americas Counter Smuggling Initiative (ACSI), which expands
our anti-narcotics security programs with industry and

. governments throughout Central and South America. This
initiative strengthens cooperative efforts with legitimate
businesses involved in international trade; increases actionable
intelligence on narcotics and contraband interdiction; increases
participation in CIP and BASC; prevents narcotics from entering
the U.S. via commercial cargo and conveyances; increases '

* narcotics seizures throughout the region; disrupts smuggling by
an aggressive attack on internal conspiracies; and forces
smugglers to use riskier methods such as air drops and speed
boats. In FY 1998 (to date), industry partnership programs have
resulted in the seizure or foreign interception of over 35,000
pounds of narcotics. Beginning in January 1998, Customs began
detailing Customs officers to South America to assist exporters,
carriers, manufacturers, and other businesses. These employees
perform security site surveys, develop and implement security
programs, conduct post-seizure analyses, foster information
exchange and follow up activities, and provide guidance on
technology deployment and application to safeguard legitimate
trade from being used to smuggle narcotics. Countries involved
include Venezuela, Colombia, Peru, Ecuador, Panama, Costa Rica,
and Mexico. 1In FY 1998 (to date), industry partnership programs
have resulted ih the seizure or foreign intexception of over
35,000 pounds of narcotics.



OPERATION BRASS RING

Although Customs, year after year, seizes more drugs than any
other Federal Agency, we have become concerned that the quantity
of drugs seized may be decreasing. We therefore launched, on
February 1, 1998, Operation Brass Ring which continued through
July 31, 1998. The objective was “to immediately and
dramatically increase the amount of narcotics seized.” Operation
Brass Ring increased the amount of narcotics seized by 45
percent. When we compare February 1 - July 1997 to the same
period in 1998, here are some highlights of what was
accomplished:

. Cocaine seizures increased from 55,010 pounds to 72,535
pounds (up 32 percent).

. Heroin seizures increased from 1,134 pounds to 1,280 pounds
(up 13 percent).

. Marijuana seizures increased from 373,207 pounds to 548,262
pounds (up 47 percent).

. Currency seizures increased from $25.5 million to $40.6
million {up S9 percent).

. Controlled deliveries increased from 100 to 220 (up 120
percent) .

Brass Ring has generated a number of other substantial benefits
including a significant increase in investigations, multi-
functional teams within Customs and with other agencies, expanded
use of Strategic Problem Solving, mobility and unpredictability,
improved enforcement in processing cargo and passengers,
effective use of technology, etc. We have already begun planning
for “after Brass Ring, now what?* to build upon this momentum and
to institutionalize what works, honoring our negotiated
commitment to the National Treasury Employees Union (NTEU) as we
proceed.

And Customs has done all of this without adversely affecting the
flow of legitimate commerce and travel into this country.

TECHNOLOGY

a

Technology plays an important role in all Customs counterdrug
activities. It provides new capabilities to allow inspections to
keep up with changing smuggling techniques, acts as a force
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multiplier, increases enforcement effectiveness and efficiency
and allows us to cope with growing trade and traffic.

The Administration has developed a comprehensive and structured
S5-year Customs technology plan to deploy counterdrug technology
to the ports of entry, subject to budget resources, to
significantly increase the smuggler’s risk of d=tection all along
the entire Southern Tier of the U.S. This technology includes:
non-intrusive technologies (e.g. fixed and mobile truck x-ray
systems, gamma-ray inspection systems for trucks and railcars,
and higher energy heavy pallet x-ray systems); technology for
outbound currency and weapons at ports along the Southern Tier;
dedicated commuter lanes which depend on technologies such as
voice recognition biometric identification, “smart cards” (a chip
on a credit card-sized card which stores information about the
individual), and vehicle movement control technologies along the
Southwest border; investigative; intelligence, and encrypted,
digital, voice communications technology; and automated targeting
systems. In addition, over the next five years, we intend to
deploy similar non-intrusive inspection technology to high-risk
airports and seaports which are not located along the Southern
Tier, such as John F. Kennedy International Airport in New York
and the Newark Seaport in New Jersey. Recent accomplishments in
the development of new and larger-scale non-intrusive inspection
systems will provide Customs with the opportunity for
unprecedented improvement in the intensity and number of inbound
inspections of cargo and conveyances.

Customs currently operates five truck x-ray systems in El Paso,
Ysleta, and Pharr, Texas and Otay Mesa and Calexico, California.
In addition, prototype mobile truck x-ray systems are operating
in Laredo, Texas and Miami, Florida. One prototype gamma-ray
gystem is in place at Santa Teresa, New Mexico. The prototype
gamma-ray system uses gamma-ray radiation to penetrate the
structure of heavier-bodied trucks, such as propane tankers, to
allow Customs to examine both the conveyance and some cargoes for
the presence of contraband. Since the first truck x-ray system
became operational in July 1994, this system, and the four others
that have become operational since March 1997, have been involved
in 315 drug sei%ures totaling over 70,000 pounds of narcotics.

By December of 1998, Customs will have three additional fixed
site truck x-ray systems operational in Laredo and Brownsville,
Texas and Nogales, Arizona.
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We believe this type of technology is invaluable in enhancing
Customs narcotics enforcement capabilities ®without impeding the
flow of legitimate commercial traffic. The fixed site truck x-
ray and mobile truck x-ray can inspect approximately eight full
size tractor trailer trucks per hour. The gamma-ray system can
inspect 12-15 tractor trailer trucks per hour. Both of these
systems can inspect any vehicle that is legal for operation on
public roadways. Mobile x-ray systems will also be available for
use at border patrol checkpoints along the Southwest Border. The
first mobile x-ray has been responsible for seizing over 6,000
pounds of narcotics in the past year.

MARINE PROGRAM

Beginning in 1980, the Customs Service implemented a national
marine program in response to the tremendous number of narcotics
smuggling ventures being conducted in the U.S. Coastal Waters.
Comprised of 84 vessels, the mandate of the U.S. Customs Marine
Program is to disrupt organizations that are smuggling drugs and
other contraband into the United States by vessel. Customs has
primary responsibility for interdicting illegal contraband in the
" arrival zone. Through its investigative efforts the Customs
marine interdiction effort has targeted and disrupted various
well organized and financed international smuggling organizations
smuggling illegal contraband into the United States.

Although the Customs Service coordinates with the U.S. Coast
Guard and INS Border Patrol in conducting marine smuggling
investigative and interdiction efforts, the Customs Service
remains the only federal agency tasked with the primary goal of
disrupting and dismantling smuggling organizations that are
utilizing vessels to smuggle drugs and other contraband into the
19,943 kilometers of coastline around the U.S.

In FY 1998 to date, the Marine Program has been instrumental in
the seizure of 37,222 pounds of cocaine, 38,211 pounds of
marijuana, 39 pounds of heroin and 85 pounds of methamphetamine.

AIR PROGRAM

Comprised of 114 operational aircraft, the mandate of the U.S.
Customs Air Program is to disrupt organizations that are
smuggling drugs and other contraband into the United States by

6
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aircraft. This is accomplished through the utilization of a
three-pronged, intelligence, interdiction and investigative
approach. To this end, the Air Interdiction Division dedicates
its resources throughout the hemisphere to detect, sort,
intercept, track and uliimately apprehend traffickers and seize
their contraband.

Drugs coming to the United States from South America pass through
a gix million square-mile area that is roughly theé size of the
United States. This area, referred to as the Transit Zone,
includes the Caribbean, Gulf of Mexico, and Eastern Pacific
Ocean.

Throughout the Transit and Arrival Zones Customs aircraft and
marine assets play a critical role in the apprehension of drug
trafficking aircraft and vessels. In addition, the USCS Air
Program is currently providing approximately 80% of Source Zone
airborne detection and monitoring. Customs aviation assets
deployed to the Source and Transit Zones have had a significant
impact on drug trafficking patterns in these regions. The high
level of effort in the Source Zone has been accomplished in
compliance with Presidential Decision Directive-14. Similarly,
Transit Zone responsibility growth has increased as a direct
result of the President’s International Crime Control Strategy to
improve the effectiveness of air (and maritime) smuggling ‘
interdiction efforts in the transit zone.

One of the most effective cooperative efforts that Customs has
with the Government of Mexico is in the area of air interdiction.
Since 1991, U.S. Customs has based two of its C-550
intercept/tracker aircraft in Mexico to provide training and
agsistance to officers of the Mexican Government.

A secondary, but equally important, mission of the Aviation
Program is to support the investigative efforts of Customs and
other Treasury Bureaus and, when availability of resources
allows, those of other Federal, state, and local agencies.
Although investigators employ a number of different tactics,
surveillance continues to be a fundamental and necessary element
for almost all &riminal cases. Aviation support augments these
efforts and provides an integral, and often critical, component
to the investigative strategy.



In order to carry out direction set forth in the President’s
initiative to combat terrorism (otherwise known as Presidential
Decision Pirective (PDD)-62), the Customs Air Program will
dedicate resources to ensure compliance with PDD-62 in
conjunction with the United States Secret Service to defend
against an ever increasing threat of an unconventional terrorist
attack.

Absent an effective air interdiction program, general aviation
aircraft provide almost an ideal means for smuggling narcotics.
Air transportation maximizes control of the load while minimizing
the time and frequency of exposure to interdiction and theft.
Maintenance of the aviation program will allow us the ability to
respond to cross-U.S. border private aircraft intrusion with
apprehension and interceptor aircraft, with an emphasis placed on
identified high threat areas. The program will continue its
support of the Administration’s International Strategy and will
pursue new frontiers to further disrupt the drug trafficking

_process.

Customs Citation interceptors and aircrew will continue to be
deployed in Mexico and Central and South America. Investigative
support will remain a Customs Aviation priority. It is
anticipated that Customs airborne interdiction support

- requirements in the Source, Transit and Arrival Zones will
continue to increase. Domestically, there is a need to further
expand our traditional air interdiction tactics to address new
and changing threats employed by the smugglers.

Customs Aviation remains a vital line of defense in protecting
our borders from smuggler intrusion. Thus far in FY 1998, the
Customs Air Program contributed to the seizures of 35,567 pounds
of cocaine, 83,384 pounds of marijuana, 22 pounds of heroin and
the seizure of approximately $16,454,433 in U.S. currency. The
enhancements provided in FY 1998 will enable us to continue to
provide this mission critical support and perform other
identified and future requirements.

Additionally, Customs will need to maintain funding to meet the
demand for Custbms airborne interdiction support in_the source,
transit, and arrival zones. The recently published United States
Interdiction Coordinator’s Interdiction Resource Requirements
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paper calls for increased support in the Transit and Source Zones
regpectively.

Customs also anticipates a need to sustain air support to Customs
_investigative activities, particularly in the area of controlled
deliveries and cold convoys. These highly effective
investigative tools enable law enforcement to closely monitor the
activities of drug smuggling organizations and assist in
overcoming sophisticated counter-surveillance methods, and are
vital to the successful outcome of investigative case work.

Customs aviation operations differ from that of other law
enforcement and counterdrug aviation operations in that it has
developed its resources exclusively for the air interdiction
role. Accordingly Customs aviation assets are generally more
specialized, sophisticated and better suited for the
counterdrug/air interdiction mission than that of other law
enforcement agencies. Like the DEA and FBI, Customs utilizes
aviation assets in support of investigative case work. However,
Customs is unique in that it uses its aircraft to support the
full spectrum of air, land, and sea interdiction and
investigative activities.

RAILROAD INSPECTIONS

In FY 1997, Customs processed more than 320,000 rail cars at
eight major crossings along the Southwest border -- Laredo,
Brownsville, Eagle Pass, Presidio and El Paso, Texas; Nogales,
Arizona; and Calexico and San Ysidro, California. Approximately
half this volume crossed at Laredo, Texas. In response to the
emerging threat of narcotics smuggling via rail, Customs is
increasing its intensive inspections of railroad equipment and is
testing non-intrusive technology on railcars. Customs recently
completed two successful tests of the Vessel and Container
Inspection System (VACIS), a gamma-ray. imaging system that has
been modified for use in the rail and cargo environment. Customs
also deployed 47 additional positions to increase rail
inspections by Contraband Enforcement Teams, add rail inspection
training to its existing Southern Border Interdiction Training
course, and to perform joint operations with other agencies. -



MONEY LAUNDERING

The changes in investigative strategies and approaches in money
laundering investigations initiated in FY 1997 led to history
making cases and record seizures in FY 1998. The highlight of

FY 1998 was Operation Casablanca, the largest, most comprehensive
narcotics money laundering investigation ever conducted in the
history of U.S. law enforcement. U.S. Customs agents identified,
disrupted and dismantled essential financial functions of two
notorious international criminal enterprises (the Juarez and Cali
Cartels). During the course of the investigation, agents made
over 160 arrests, including corrupt Mexican and Venezuelan
bankers, and seized over $103 million, two tons of cocaine and
four tons of marijuana.

As a part of the overall money laundering- investigative strategy,
Customs has now placed highly specialized Asset Identification
and Removal Groups (AIRGS) in 19 SAC offices and one RAC office.
The SAC/Los Angeles AIRG was instrumental in effecting seizures
during Operation Casablanca and the overall seizure activity of
all of the AIRGs has increased by 30% over the previous fiscal
year.

In FY 1998, the Money Laundering Command Center (MLCC) became
fully operational and is now tracking and assisting all Customs’
undercover money laundering investigations. Over the past six
years alone, Customs undercover money laundering investigations
have resulted in the seizure of over -$653 million in cash and
monetary instruments.

The Customs led El Dorado Task Force in New York continued to
achieve tremendous results disrupting money laundering in the
wire remitter industry. Combining law enforcement (undercover
operations) and regulatory pressure (Geographic Targeting Orders
(GTOs)) to the wire remitter industry, this task force has
substantially reduced the amount of money remitted to the
Dominican Republic and Colombia. Their efforts have resulted in
a 20 percent drop in transactions of more than $3,000 to the
Dominican Republic and a 30 percent drop in remittances to

Colombia. -

The El1 Dorado Task Force helped drive the drug proceeds ocut of
this system and contributed to the overall rise in the cost of
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laundering drug money. Since its inception in 1992, the El
Dorado Task Force has seized in excess of $200 million and made
over 600 arrests.

On legislative and regulatory matters, Customs worked closely
with the Department of Treasury and the Financial Crimes
Enforcement Network on several notices of proposed rule making
for enhanced reporting of money services businesses, wire
transfer record keeping requirements, and currency and monetary
instruments reporting on foreign bank drafts. Moreover, we
continue to work with Justice and Treasury on obtaining outbound
mail search authority, a proposal which is now contained in the
proposed International Crime Control Act.

For FY 1999, Customs will continue to implement an aggressive
money laundering scrategy targeting the systems used by
international criminal enterprises to launder their ill gotten
agsets. Initiatives planned in support of this strategy will
include: working with the business community to develop
intelligence and vital investigative leads; employing undercover
investigations to identify illegal.activity which is intermingled
with actual or seemingly legal activity; using the AIRGs to exact
the highest possible cost on illegal enterprises; and working
toward increased international cooperation in money laundering
investigations and interdiction.

INTEGRITY

While independent reviews have shown that corruption at Customs
is not systematic, it still is necessary to develop a strong
integrity assurance program to counter perceived and potential
threats of corruption. In FY 1997, Customs began an enhanced
integrity program to address these issues and redirected
resources to strengthen the Office of Internal Affairs (IA).
Forty-five (45) positions identified for this critical program
have been filled. These employees will be devoted to the new
Computer Analysis Division (which will perform forensics,
analysis, and assessments of the integrity of automated systems),
special undexcoyer operations, inspections and audits, and othex
similar functions. These activities will also increase current
employee awareness of integrity issues.

11
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Pending funding availability requested for FY 1999, Customs will
change the process for hiring law anforcement officers by
emphasizing pre-employment screening. Upon Department of
Treasury and Office of Personnel Managament (OPM) approval,
polygraph examinations will become part of this process. This
should enable IA’s background investigations to improve the
quality of the Customs law enforcement workforce. IA will also
expand its own polygraph capability to address internal
investigations of alleged misconduct, and acquire the specialized
hardware and software to accommodate the FBI’s change to
electronic fingerprint technology. Customs has developed a
national recruitment and hiring process for Customs Inspector and
Canine Enforcement Officer positions which includes built-in
screening procedures designed to identify quality candidates who
possess the highest standards of integrity. Implementation will
begin in FY 1999.

AUTOMATION

Customs vigorous but careful support of automation projects will
enhance our ability to improve enforcement while facilitating
commerce. Customs has embarked on an aggressive strategy to
improve its management of information technology in response to
legislative mandates, such as the Clinger-Cohen Act and
Government Performance and Results Act, the Federal Acquisition
Streamlining Act, and guidance from OMB and GAO. Over the past
year, Customs has developed an investment management process that
considers the risks, costs and benefits associated with potential
information technology (IT) investments. This provides a
systematic process within which Customs Investment Review Boaxd
(IRB) can make funding decisions and exercise oversight of
Customs IT projects. The process instills discipline by making
the business sponsors responsible for IT projects, by integrating
business and technical risk considerations, and by ensuring
adherence to Customs systems development guidelines.

In addition, major Customs IT projects are under ongoing review
by the Treasury IRB in order to ensure that these investments
meet the criteria of the Clinger-Cohen Act and the goals and
gtrategies of the Treasury Department. One such-project, the
Automated Commercial Environment (ACE) is reviewed by the Customs
and Treasury IRB’s every month. The Treasury IRB evaluates the
project’s progress against established milestones and performance

12
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measures, réeviews and approves Customs IRB’s ACE funding release
requests, approves every status report that is sent to GAO and
Congress, and ensures that ACE, as well as Customs enterprise
architecture follows GAO’s best practices.

ACE will provide -the automation support necessary for Customs to
implement the trade compliance redesign. This redesign emerged
from the business process re-engineering efforts that Customs
initiated in 1994. Working with the trade community and other
government agencies, Customs spent more than three years
conducting a top-to-bottom review and redesign of import
processes and laying out the requirements for a new computer
system. ACE will support the goals of the redesigned trade
compliance process -- increasing compliance with laws and
regulations governing imports, decreasing costs of complying with
these laws, streamlining import-related processes, and improving
customer service.

Customs implemented the first release of ACE this past May with
the NCAP prototype. Operating in Detroit and Port Huron,
Michigan and Laredo, Texas, Customs has released over 3,000
trucks using electronic data obtained in advance. By any
standard, both Customs and trade view this prototype as a big .
success. The next phase, which provide automated support for

" cargo examinations will be implemented in the fall. Further
development and deployment of ACE is critical to Customs ability
to protect our borders without impeding the flow of legitimate
trade. Our current commercial system is now 15 years old and
must be modernized. ACE is that solution and, as important,
fully supports the goals of the redesigned trade compliance
process.

Like other federal agencies, Customs is facing an expectation
that it develop a comprehensive enterprise architecture to ensure
that its information technology investments support business
needs and are well integrated and compatible to ensure that they
provide the most bang for the buck. Congress is closely
‘monitoring Customs progress and expects Treasury to maintain )
close oversight. In early August, the Treasury Investment Review
Board endorsed Customs progress in developing an Enterprise
Information Systems Architecture (EISA). By the end of
September, we will have completed all of Treasury's requirements
for documenting existing processes and also have documented

13
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requirements for the future state for the trade compliance and
human resource processes. We also have provided Treasury with a
detailed plan for documenting the architecture required for the
future state for the remaining four business processes. We have
also provided Treasury with a detailed plan for documenting the
next phase of the architecture work.

As of August, Customs has completed the renovation of its
mainframe mission critical systems and has validated over

90 percent of these computer programs. Current projections are
that all of the renovated systems will be placed into production
two weeks ahead of the Treasury mandate of October, 1, 1998. The
total costs of the Year 2000 Program, including the development
of contingency plans, replacement, and upgrade of personal
computers, telecommunications and other equipment, remain within
budget. Efforts in Fiscal Year 1999 will be devoted to
completing the installation of replacement IT equipment and
systems; completing the installation and replacement of non-IT
equipment and systems such as x-ray machines, building
infrastructure, and laboratory equipment; completing the non-IT
contingency plans; and continuing the testing of computer systems
in an operational environment.

TRADE COMPLIANCE

Through a complete redesign of the trade process and a focus on
key industries and importers, Customs has made good progress
toward attaining its goal of 90 percent overall compliance and 95
percent compliance for Primary Focus Industries (PFI).. PFIs are
industries which are of sufficient trade sensitivity to warrant a
heightened degree of attention by Customs with respect to
imported goods. The agency also has been able to sustain a close
to 99 percent duty collection rate.

However, with the substantial growth in world trade, coupled with
limited rescurces, it is becoming clear that Customs ability to
meet or sustain all of the goals for trade compliance is
increasingly challenged. Customs is continuing to move forward
by constantly refocusing its resources on the primary focus
industries and imports, but has adjusted its performance targets
to reflect limited resources. .
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In the Investigative area, Customs has taken a proactive role in
the identification of companies involved in using child labor in
their production process. Current efforts have resulted in the
issuance of five detention orders for merchandise identified as
having been produced by child labor. In addition, current
efforts to identify investigative targets are ongoing, with
further development expected with the establishment of the child
labor command center at Customs headquarters.

In accordance with the International Crime Control Strategy,
efforts are also underway to update current references available
to the field offices regarding Intellectual Property Rights,
through the development of an IPR Handbook for field personnel.

Customs continues to prioritize efforts in combating the illegal
transhipment of falsely declared textiles and apparel.

Worldwide, many violators continue to participate in the criminal
transportation and importation of textile and apparel goods into
the U.S. Customs has conducted a multitude of textile-related
investigations which have resulted in significant enforcement
actions. In FY 1998, textile production verification teams
visited some 500 factories worldwide, including factories in
Africa, the Middle East, Asia, and Central America.

Customs has expanded the utilization of the Numerically .
Integrated Profiling System (NIPS) to identify violatoras of U.S:.
crade laws. NIPS has been successfully used to support a variety
of initiatives, including NAFTA investigations which Customs is
spearheading within the NAFTA Enforcement Working Group.

With the implementation of the NAFTA Enforcement Working Group
trade fraud initiative, Customs has developed a direct-line
communication network with our investigative counterparts in
Canada to facilitate the exchange of specific investigative
information related to potential and actual NAFTA violations. A
similar network is currently being developed with Mexico. This
international exchange of information on organizations identified
as potential NAFTA violators will result in increased

investigative leads.

At the beginning of FY 1998, Customs set forth an ambitious
agenda. In the trade compliance area, Customs initiated a number
of initiatives. 1Included were: expansion of ACE to additional
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ports with additional business functions (to the extent funding
is available); finalizing and implementing new drawback
regulations to tighten control over this program which was
previously identified as a Federal Managers Financial Integrity
Act weakness; instituting multi-port compliance efforts focused
on specific compliance areas (bearings, production equipment, and
gloves) to see if greater organizational focus will result in
higher levels of compliance sooner; continuing the informed
compliance program with more focus on high impact areas; and
continuing efforts to improve Customs compliance measurement
program. Trade Compliance expanded the account based-approach to
250 accounts; initiated over 100 compliance assessments of
companies; developed a similar compliance approach for Mexican
and Canadian NAFTA goods; provided technical support to U.S.
Trade Representative (USTR), and technical assistance to the Asia
Pacific Economic Cooperation (APEC) on valuation, rules of
origin, and risk management; increased focus on our international
cooperation efforts with other countries, the World Trade
Organization, and the World Customs Organization; and finally
continued improvement of our commercial financial systems to
improve compliance with the Chief Financial Officers (CFO) Act.

ACCOUNT MANAGEMENT

Customs has implemented the concept of Account Management. The
Account Manager is assigned an account (importer) or group of
accounts and is responsible for overseeing the efficient
application of Customs processes to the account(s). By viewing
import practices from a corporate or account level, Customs can
craft strategies to maximize compliance which are reflective of
developing business practices. The importer benefits by having a
single point of contact within Customs.

In FY 1997, Customs had 25 full-time National Account Managers in
place and a growing list of accounts participating in the
program. In addition, the prototype of Port Account Management
was implemented. The Port Account concept also focuses on major
accounts -- importers with annual trade value in excess of

$10 million. Currently, there are over 250 importer accounts;
these accounts import 27 percent of all goods by value into the
United States. The Account Management approach, as exemplified
by these programs, is the cornerstone for the future of the trade
compliance process. While analysis of trade patterns and
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determination of compliance levels for industries and countries
of origin will remain critical for effective operations, an
account focus is the means for implementing strategies resulting
from such analysis. Customs believes that the vast majority of
companies who import goods wish to do so in compliance with laws,
rules, and regulations. The Account approach enables’ Customs to
assist compliant companies to maintain compliance, while better
using its resources and processes to focus on non-compliant
activities. Such a focus will enable Customs to maximize the
enforcement of laws and further develop risk management.

PASSENGER

In FY 1997, the performance target of 60 percent of the arriving
flights providing Customs advance passenger information was met,
and Customs continued to attain a 5 minute or less processing
rate for 95 percent of arriving air passengers. Informed
compliance projects continued with the establishment of 17 self-
gservice informational kiosks at 16 airport departure lounges,
production of brief television public service announcements for 8
airport television networks, and AM radio loops at the land
borders. This supports our belief that most arriving travelers
will choose to be compliant if they understand entry
requirements. If the number of inadvertent violations can be
significantly reduced, inspectional resources can focus more
fully on serious violators.

Passenger targeting and identification were enhanced through
continued airport analytical unit training, additional automation
improvements to the Advance Passenger Information System (APIS),
and improvements to APIS primary processing screens. Port
Quality Improvement Committees (PQICs), which are multi-agency,
empowered teams established to increase coordination on local
passenger processing issues, are in place at 31 land border ports
and airports, and are used to coordinate operations between
government agencies and industry. ’

Over the next year, improvements will be made to the passenger
compliance measurement program in the commercial air program
area. Customs Will continue efforts to obtain advance passenger
information for 65 percent of all international flights. This
will be accomplished through a recently signed Memorandum of
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Understanding with various airlines and the Immigration and
Naturalization Service.

Customs will continue to expand automated targeting capabilities;
test or install several new technologies, such as automated
license plate readers, at the land borders; and continue efforts
to increase the apprehension of willful violators. The
acquisition of non-intrusive inspection equipment will also
improve effectiveness while reducing the processing time for
secondary inspection at the land borders.

OUTBOUND

In FY 1997, the Outbound Process made significant outbound
interdictions of currency, stolen vehicles, and Exodus
violations. Outbound seized more than $55 million in undeclared
outbound currency. The majority of undeclared currency going out
of the U.S. involved proceeds from illicit activities, with the
majority being proceeds from narcotics smuggling into the U.S.
Outbound also recovered 2,119 stolen vehicles worth an estimated
$35.3 million. In FY 1997, Customs Exodus Program, an
intensified enforcement program intended to intercept illegal
exportation of strategic technology and data, interdicted 1,034
shipments of weapons, munitions, and critical technology
illegally leaving the United States, valued at more than

$59 million. During FY 1998, Customs was also involved in the
investigation of a variety of export violations and the
subsequent prosecution of the subjects involved. Some of these
cases involved the illegal export of éuper-computers to Russian
nuclear facilities, military aircraft parts to Iran and Iraqg, and
the illegal export of stolen vehicles.

Customs will continue to enforce a wide range of international
laws related to illegal trafficking in materials and technologies
which threaten U.S. national and economic security and impact on

U.S. foreign policy.

Customs determined through compliance measurement that there was
an extremely low compliance rate for exports. As a result of a
vessel compliante program initiated last year, the bill of lading
compliance rate has increased from 63 percent to 89 percent,
Shipper’s Export Declaration (SED) filing has increased from 70
percent to 85 percent and manifest timeliness has remained steady
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at 90 percent. The Interest Based Negotiations (IBN)} between the
trade and Government identified and recommended enhancements to
the Automated Export System (AES) that could provide a viable
export reporting program for the trade and Government. The
enhancements that were identified could provide greater
flexibility for the trade, more timely enforcement information
for Customs and more accurate information for the Bureau of
Census through AES. Customs will continue to use the compliance
measurement program to address the air and land environments. In
addition Customs will: test the concept of Account Management;
continue to work with all segments of the trade community to
ensure that the AES captures all export information to meet the '
needs of both the Government and the trade; continue to work with
the other government agencies to incorporate their export
requirements in AES; standardize used car -export procedures; and
further a number of initiatives to deal with willful violators
(e.g., test new outbound examination facilities funded by
appropriations). Outbound will also evaluate new technologies;
support Department of Defense and Department of Energy foreign
export control programs; evaluate a stolen vehicle initiative
started in the Port of Miami; and work with our intelligence
units to improve outbound currency interdictions.

ANTI-TERRORISM

Customs will continue to strive to protect our borders. from the
threat of terrorism. In FY 1997, Customs received $62.3 million
for antiterrorism initiatives to be used to meet the
recommendations issued by the White House Commission on Aviation
Safety and Security. Customs has filled all 140 positions (100
inspectors, 33 agents, 6 intelligence analysts, and 1 technical

support position) authorized under the antiterrorism legislation.

One hundred inspectors and 17 special agent positions have been
assigned to 14 of the largest international airports. Thirteen
Customs agents are assigned to Federal Bureau of Investigations
(FBI) -sponsored Joint Terrorism Task Forces across the nation,
and 3 additional agents are assigned to headquarters to maintain
liaison with FBI and Central Intelligence Agency (CIA) on anti-
terrorism issues. In addition, Customs has established an
Antiterrorism Ihtelligence Section to coordinate Customs multi-
agency efforts to disrupt terrorism directed at the U.S. Under
this initiative, Customs analysts work directly with the FBI's
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and CIA’s counter-terrorism centers to undermine terrorist
support operations in the U.S.

To support efforts to screen baggage and cargo at international
airports, $35 million was specifically authorized to purchase
equipment under this appropriation. Of this amount,

$26.4 million has been designated to purchase joint-use equipment
that can be shared with airports, airlines and cargo authorities.
Equipment procurement will be accomplished over a three year
period. Planned use of the funding includes the acquisition of:
mobile x-ray vans with explosive and radiation detection
technology; tool trucks; mail x-ray systems; explosive particle
detectors; and radiation detection pagers. Also, for joint-use
with airport entities, the heavy cargo pallet x-ray will be
tested in August 1998 in Miami, Florida.

In addition, funding is available to further develop the
Automated Targeting System (ATS) to identify cargo shipments
that may pose terrorist threats. A prototype test of this
system has recently been conducted at New York’s JFK Airport.
ATS will be implemented at 14 additional international airports
in FY 1999.

Since October 1, 1997, Customs made many significant
interdictions that support aviation safety and security.at 17
international airports that have received resources under this
initiative. Customs has assisted in four terrorist related
arrests, made 143 firearms seizures and 28 munitions seizures in
baggage and cargo, and made 294 seizures of violative shipments
of hazardous materials and dangerous goods that would have been
placed on aircraft.

RESOURCE ALLOCATION MODEL

Customs is developing a Resource Allocation Model to determine
optimal staffing levels necessary to meet current and projected
workload and enforcement threats. The model, being built by a
highly respected private sector company, is expected to be
operational late next Spring. This is an ambitious undertaking.
Customs knows of no other agency which has modeled its entire
organization, eapecially not one which has as diverse a mission

as Customs.
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The model will link operational positions and support positions
to provide a Service-wide perspective and will support *what if”
scenarios so that we will be able to project resource
requirements in response to changing workload or threats. Data
generated by the model will be used to support budget requests
and resource allocation decisions.

FY 1999 BUDGET REQUEST

Customs proposed appropriation for FY 1999 totals $1,804,025,000
and 16,766 Full Time Equivalent (FTE) positions.

Budget Highlights

Our Narcotics and Money Laundering Strategy will provide
essential resources which will enhance our investigative and
intelligence capabilities while enabling Customs to better
anticipate and respond to changes in drug smuggling
behavior. The $5 million and 27 FTE (54 positions)

. requested will provide us with additional personnel and

investigative assets needed to exploit seizures made at the
border and effectively identify and disrupt the
transportation and distribution cells of drug smuggling
organizations within the U.S,

The Customs Integrity Assurance Program (CIAP) Initiative of
$6 million requested for FY 1999 will allow Customs to
conduct more special undercover operations, many in
partnership with other Federal agencies, place a much
stronger emphasis on intelligence and the analysis of
investigative data, and increase our effectiveness in
conducting contract and computer fraud investigations. In
addition, Customs will change the process for hiring law
enforcement officers by requiring increased emphasis on pre-
employment screening. Upon Department of Treasury and
Office of Personnel Management (OPM) approval, this will
include required polygraph examinations.

The quality recruitment component of the initiative will
insure that applicants of the highest quality and integrity
are hired by using written tests, suitability assessments,
structured interviews, and the redesigned pre-employment
process. Customs will use the requested funds to help
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improve the quality of our law enforcement workforce, expand
our polygraph capability in order to address internal
investigations of alleged misconduct, and acquire
specialized hardware and software to accommodate the FBI's
change to electronic fingerprint technology.

In order to implement an effective child labor enforcement
plan, Customs is requesting $3 million and 4 FTE (7
positions) to fund the three main components of the Child
Labor Enforcement Initiative:

The first component is the establishment of the Forced Child
Labor .Command Center which will be located at Customs
headquarters and staffed by two special agents and two
intelligence research specialists. The Command Center will
act as a clearinghouse for information and will provide 24
hour.“hotline" telephone service to a wide variety of
audiences in order to provide a venue for allegations about
prohibited importations. The second component is the
increase in crucial foreign staffing by assigning three
additional special agents to areas where forced child laboxr
is the most common. The third component is Customs
engagement in outreach programs with the trade, government,
and non-government organizations, taken in concert with in-
house programs, to achieve successful enforcement of the
Harkin-Sanders amendment to Treasury Department FY 1998
Appropriations Act (PL. 105-61, 111 Stat. 1316).

Our FY 1999 budget request also includes a $54 million Non-
Intrusive Inspection Technology Initiative for land and sea
ports. As growth in trade and traffic volumes increases,
tools to rapidly screen and comprehensively inspect arriving
conveyances and cargc must be deployed. This technology
will allow Customs to effectively target and detect high-
risk traffic without impeding the flow of legitimate
commercial traffic. This funding will allow Customs to
acquire two higher energy container inspection systems for
sea-going containers ($10 million), 12 automated targeting
systems for Land and Sea Ports ($3.4 million), and multiple
technologies for the Southern land border ($40.6 million).
This investment in proven technologies is essential and
critical for enabling Customs to blend state-of-the-art
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equipment with law enforcement intelligence, thereby
enhancing counter-narcotics capability.

Congress’ FY 1998 enactment of $9.5 million for the Land
Border Automation Initiative is recurred in this budget.
This will have the ancillary benefit of improving targeting
of arriving vehicles for enforcement purposes. This is the
second phase of a joint initiative with INS which began in
FY 1998. The automated targeting systems, license plate
readers, and Treasury Enforcement Communications System
replacement program, will free up inspectors to do more
careful visual screening and questioning of vehicle
occupants for enforcement purposes, thereby resulting in
increases in detections of violations and subsequent
seizures and arrests.

In addition, Customs is requesting $7.252 million and 80 FTE
as part of base resources in response to several mandates.
The National Performance Review (NPR) goal to clear most
travelers on the Southern border in 30 minutes or less and
on the Northern border in 20 minutes or less by the year
2000 for land border travelers by vehicle, and the’
legislative mandate contained in the Illegal Immigration’
Reform and Immigrant Responsibility Act (IIRIRA) of 1996
account for $4.185 million and 46 FTE. The NPR customer
service goal is a joint initiative with the Immigration and
Naturalization Service (INS) and the Department of
Agriculture. Immigration law authorizes Customs and INS to-
cover all primary lanes during peak processing hours and in
equal numbers. This staffing and the staffing requested for
the new border crossings, ($2.706 million/30 FTE) will help
to support both requirements. Finally, the adjustments
reflect the completion of resource levels for the
requirement to staff an additional dedicated commuter lane
in El Paso, Texas ($0.361 million/4 FTE).

Finally, Customs is requesting an increase in the
Merchandise Processing Fee. This increase would provide
Customs with a funding source to fund our Information
Technology infrastructure and modernize our commercial
processes. The fee would be used to develop automated
capabilities to respond to the trade’s interest in account
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management, periodic payment, and capabilities envisioned in
the Modernization Act.

While we have much to be proud of, Customs is still keenly aware
of the importance of continuing to explore new and innovative
strategies for improving its performance in protecting our
Nation’'s borders. This concludes my statement for the record.
Thank you again for this opportunity to appear before the
Committee. .
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Responses to Questions From Committee Members

Senator Rockefeller

1. Do you plan to steer Customs in the right direction regarding drawback and
loosen the previously too-tight controi?

The Customs Service acted in response to a report of the General Accounting Office
that criticized tight controls over drawback. Customs is aware that some tension exists
between control and liberalization in any tax refund program. The Customs Service
hired a professional facilitator and worked with representatives of the major trade
groups, through interest based negotiation, to develop regulations to implement
recently passed drawback legislation. When specific issues are brought to Customs
attention, we endeavor to shed as much light as possible on Customs treatment of said
issue. Further, all of Customs actions are subject to judicial review.

2. Will you actively seek to treat the new standard of “commercial
interchangeability” as less restrictive that the old test of “fungibility”?

The Customs Service recognizes that a new standard of commercial interchar.geability
is less restrictive that the old fungibility test. In the regulations promuigated to
implement the new test, Customs followed Congressional guidance as delineated within
the legislative history.

3. Will you begin using the factors we listed in the legislative history to the
ModAct for determining “commercial interchangeability” only for guidance and
not as strict requiroments?

Customs has, by regulation, provided that in determining whether merchandise is
commercially interchangeable, Custorns “shall evaluate the critical properties of the
substituted merchandise and that evaluation factors considered include, but are not
limited to, govemnmental and recognized industry standards, part numbers, tariff
classification and value.” These are the factors Congress intended in the legislative

history.

4. Wilt you find commercial interchangeability even where some of the guiding
factors listed In the legisiative history are not satisfied?

tn a number of instances, Customs has determined that the absence of a particular
factor did not affect the finding of commercial interchangeability.

5. Will you accept customer affidavits as effective evidence of commercial
Interchangeability? -

The courts have consistently given more evidentiary weight to party’s contractual
provisions than to a party’s affidavits. Customs, as an administrative agency, follows
judicial guidance in interpreting the law. The courts have provided guidance on the
acceptance of affidavits as evidence and Customs has tried to follow that guidance.
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Consistent with the courts' guidance, Customs will consider a customer’s affidavit, but
Customs will not accept the same as definitive proof of commercial interchangeability.

6. Steel and several other key U.S. manufacturing industries are being hammered
this year by record levels of Iimports due to the major structural economic failures
in Asia and now in Russia. Our steel industry, in particular, has made it very
clear that given its emerging trade crisis, it would be extremely helpful to receive
Import data earlier than the current 7-8 week Census Bureau lag time. Canada,
Mexico, and the European Union are already providing their steel industries with
expedited import data. Unprecedented U.5. Steel import levels and the fact that
our major trading partners are already providing early import data to their steel
producers, suggest to me that we should do whatever we can to meet the
industry’s request for expedited import data. What can you do under existing law
or directive to meet this request?

We have for the past year discussed with the U.S. steel industry, the Department of
Commerce, and the Census Bureau, the request by the industry for expedited data.
This included a visited by Customs officials to Fort Erie, Canada, to examine the
Canadian system you have referenced.

Commercial entry data is used extensively by Customs to identify and monitor import
problems and support a variety of risk management and enforcement activities. Data
analysis complements other compliance and enforcement activities carried out by
Customs, often in partnership with various industrial sectors, including steel.

To address industry concems within the current statutory framework, the Administration
adopted guidelines regarding the release of preliminary import data in extraordinary
circumstances to address import surges (see White House Report to Congress on Steel
dated January 7, 1999.) This resulted in the public release of preliminary import data
for qualifying industries. This data is available for a limited period of time and is
released approximataly one month sooner that it was prior to the guidelines outlined in
the White House report.

Customs continues to support any efforts to work with other government agencies
which have authority over the disposition of the data requested, and will remain active
in carrying out its own risk management and enforcement activities to identify and

address critical compliance issues.

Customs officials met with representatives of the domestic steel industry on May 5,
1999, and discussed the implementation of a system similar to the Canadian system. It
was explained that without both personnel resources and significant automation
enhancements, such a system cannot be implemented. We believe the domestic

industry understands these limitations.
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Senator Mack .

1. A GAO report from April 1998 criticized Customs for not having a process for
determining the appropriate allocation of inspection personnel and that Customs
attempts to address this shortcoming have been flawed. What steps will
Customs be taking to properly evaluate the needs of ports and to ensure the
appropriate allocation of Customs resources?

Customs contracted Price Waterhouse Coopers to develop a resource allocation
model. It is the first time an entire agency in the Federal government has been
modeled for personnel allgcations. This mode! uses techniques for projecting future
requirements based on workioad, activity times, and desired performance. In addition
to predicting core occupation staffing levels, the model also establishes relationships
between the core occupations and support needed (i.e. automation and support
personnel). A team representing all of the major offices within the agency has been
brought together to set the assumptions about future workload and expected
performance. There are numerous variables and assumptions which can be set to look
at resource renuirements. “That work will be done and the model will be tested using

different scenarios.

2. In 1996, a Customs employee brought to the attention of the Congress serious
security problems at the Miami Airport. While | understand the Customs Service
has been working to address these problems, | am troubled by the fact that the
Customs Service was apparently unable to discover and address these problems
internally. What steps do you envision Customs taking to implement an effective

self-monitoring system?

It should be noted that the document which the employee provided to the Congress
was a Customs internal report (Quarterly Security Report) which identified security
concerns at Miami International Airport. The major problem was not that Customs
failed to identify security concems but that the airport authority was extremely slow in
addressing these concemns primarily because of a flawed reporting and prioritization
mechanism. Since that report was made public Customs and the airport authority have
instituted a system which has done much to remedy the situation.

In addition to the regular quarterly security reviews, the Customs Office of Management
“Inspection and the GAO have conducted security reviews of Miami Airport over the last
2 years and the recommendations contained in these reviews have been implemented
at Miami Aimport. Miami Customs also developed a Security Awareness Course which
was mandatory for all Customs employees and also offered to other agency personnel
as well as affected airline and airport employees. Customs management continues to

place a high priority on the Airport Security Program and as a result there is a
heightened awareness of the importance of the program among both managers and
employees at Miami International Airport.

As a result of the emphasis placed on security and the revised reporting system 91
percent of the deficiencies identified in FY 97 and 88 percent of those identified in

FY 98 have either been comected or are pending completion. This represents a
marked improvement over the past and we continue to work on improving our security

program at al} airports.
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Security Reports (Areas of Concern) submitted to the Dade County Airport Department (DCAD) Security Analyst.
FY-97

SECURITY REPORTS (Areas of Concemn) SUBMITTED - 76

SECURITY REPORTS (Areas of Concem) CORRECTED - 59

SECURITY REPORTS (Areas of Concem) REMAINING - 17

SECURITY REPORTS (Areas of Concern) PENDING - 1 0*

SECURITY REPORTS (Areas of Concem) UNRESOLVED - 7

FY-98

SECURITY REPORTS (Areas of Concem) SUBMITTED - 48 (Includes 1 Duplicate)
SECURITY REPORTS (Areas of Concern) CORRECTED - 37 (Includes 1 Duplicate)
SECURITY REPORTS (Areas of Concem) REMAINING - 11

SECURITY REPORTS (Areas of Concern) PENDING - 5° '

SECURITY REPORTS (Areas of Concern) UNRESOLVED - 6 .

*Work orders have been submitted or parts are on order.

3. Over the last few years, | have heard from Customs employees who express
concern over the manner in which Customs has handled its Management of the
Office of Internal Affairs. Are you aware of these concerns and what are your
plans with respect to addressing these issues?

1 am very much aware of the concerns which have been expressed about the
management of the Office of Internal Affairs (fA). | personally am very concerned about
maintaining the highest degree of integrity for all Customs employees, which is directly
impacted by the effectiveness and perception of IA.

In an effort to strengthen A management, | have undertaken the following initiatives:

. I have begun to enact major changes in the managerial structure of IA by
selecting Mr. William Keefer as the Assistant Commissioner of 1A. Mr. Keefer is
a former career prosecutor, having held such posts as the Deputy Chief of the
Department of Justice Public Integrity Section and interim U.S. Attorney for the
Southern District of Florida. Mr. Keefer provides the managerial expertise and
anti-corruption vision to ensure a professional, effective and efficient intemal
affairs operation.

] | have commissioned an SES level Deputy Assistant Commissioner position for
IA. The Deputy Assistant Commissioner will work closely with Mr. Keefer in
ensuring managerial control and operational effectiveness.

) I have restructured the IA field organization from five areas to four regions with
clear reporting and command responsibilities to better focus our integrity and

anti-corruption efforts. _
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] I have elevated the position of the [A Regional Special Agents in Chahge (SAIC)
to SES levels, bringing the positions to parity with SAIC’s in other federal law
enforcement agencies.

° | have implemented a rotation process between the |A and the Office of
Investigations (Ol). Rotation will aliow for the placement of seasoned, expert
investigators into IA, thus increasing |A's professional standards.

. The rotation process into [A also involves for the first ime senior managers at
both the Regional Special Agent in Charge and the Deputy Regional Specia!
Agent in Charge positions, further enhancing IA’s management strength and
effectiveness. o

IA has a delicate mission in rooting our corrupt employees and detecting internal
systems which may be prone to facilitating corruption. In furtherance of addressing
mismanagement concerns and in support of achieving balance between appropriately
conducted investigations and effective managerial control, | issued a directive outline
cooperation between IA and Ol. Additionally, | have sanctioned an outside reviewing
body to assess the quality, effectiveness, and efficiency of |A and related managerial

structures and commands.
4a. [s it the policy to discourage sexual harassment in the work place?

Itis the policy of the U.S. Customs Service to not only discourage sexual harassment in
the work place, but aiso to take severe sanctions against harassers when such actions
are proven. The Customs Service has been a leader among agencies in moving swiftly
and aggressively to address sexual harassment as a matter subject to discipline. That
is, in addition to the EEO process used by employees to seek redress for sexual
harassment, Customs established a Harassment Task Force, housed in the Office of
Internal Affairs, to address all allegations of harassment and to investigate them as
potentially serious misconduct. Thus, in addition to the EEO process to the employee
who believes he or she has experienced sexual harassment, Customs has a process in
place to investigate allegations and discipline the harasser as appropriate.

The most recent policy memorandum issued on this subject, dated March 2, 1998,
expanded the Task Force to include all forms of discriminatory harassment, including
sexual harassment. This memorandum reminded employees of the procedures to
report sexual harassment and all discriminatory harassment by calling Intemal Affairs or
the Harassment Hotline 1-877-ALERT HQ. And, later in FY 1988, all employees were
also notified through the payroll statement of the procedures for reporting sexual and
discriminatory harassment.

Training is an important component in ensuring a harassment-free workplace. In 1993
all Customs employees received Sexual Harassment training. Since then, training
modules on the prevention of sexual harassment have been developed and provided to
alf new supervisors and all new Customs inspectors.

4b. Would you agree that any adverse action taken against personnel who
lodge or support complaints of sexual harassment seriously undermines efforts
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to eliminate sexual harassment in the workplace? Are you aware that when EEO
complaints are filed, setttement agreements can work against the people they are
meant to protect? | belleve that it is appropriate, when such allegations are
brought to light, Customs should take appropriate corrective action regardless of
preexisting settiements. :

| agree that any adverse action taken against personnel who lodge sexual harassment
complaints, in whole or in part because of the sexual harassment complaint, serves to
undermine the process of addressing sexual harassment. | intend to promote an
environment within the Customs Service where employees can and will come forward
with discrimination complaints without fear of retribution. Retaliation or reprisal for any
reason is in an of itself an act of misconduct identified in the Customs Table of
Offenses and Penalties. If and when such acts occur, they will be investigated and.
dealt with in the same manner as other misconduct.

Settlement agreements are only entered into by the agreement of both parties. There
are a variety of reasons why the parties might see settlement as a viable means of
resolving a conflict. The purpose of settlement is not to absolve individual managers of
wrongdoing and the existence of a settlement agreement does not preclude disciplinary
action. However, to provide greater controls over the use of settlement agreements, |
have recently centralized and elevated the authority to reach settlement agreements to
the Assistant Commissioners. This new delegation, which became effective February
1999, provides consistent and thorough review of all actions prior to execution of
settlement agreements.

5. Narcotics interdiction is an integral part of the Customs Service mirsion and
certainly one of its most visible functions. This fact notwithstanding, | have for
the last several years been unable to get data from the Customs Service relating
to their interdiction efforts. It strikes me that this information would be extremely
useful to both the Customs Service and the Finance Committee from a practical
performance review perspective. Such information would appear essential in
order to determine the appropriate allocation of air and marine assets as well as
personnel. Does Customs utilize such data? If so, | would appreciate your
forwarding this information to me through the Committee. If not, just what
process does the Customs Service use to determine its resource allocation to
combut drug trafficking?

The allocation of Customs air and marine interdiction resources is based on a
requirement to (1) maintain a comprehensive interdiction response capability along the
southem tier of the United States and (2) provide augmented coverage in suspected
high drug smuggling threat areas as determined by intelligence and investigative
information, detected air and marine smuggling events, and seizure results.

Seizure data as well as other performance measures which aid in determining the
optimal allocation of drug interdiction and investigative resources are maintained. This
data is included in Customs Annual Performance Plan which is submitted to Congress
annually via the President's Budget Request. We would be pleased to provide
additional data if needed. Please do not hesitate to contact us with a specific request.
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Sepator Graham

1a. When can we expect the Internal Affairs investigation into allegations of
misconduct and mismanagement at the Port of Tampa to be completed?

The allegations of serious misconduct and mismanagement at the Port of Tampa were
received by the Office of Internal Affairs, Miami, Florida, in October 1997. A formal
investigation was initiated by the Harassment Task Force in November 1997. The
investigation into the initial allegations was concluded in August 1998 and the final
report was issued in September 1998 to management at both Headquarters and the
Customs Management Center (CMC) in North Florida. In November 1998, a
supervisory employee was suspended without pay for seven days and demoted.

Additional allegations of acts of official misconduct of supervisory personnel are
currently being investigated by the Office of Internal Affairs, Miami, Florida. These
allegations were made when subjects interviewed for the initial investigation brought
forth additional allegations that Port of Tampa management officials engaged in
retaliatory and discriminatory conduct.

1b. Is it typical that investigations of this type go on for over 1 year without any
conclusion or actions? Given the serfousness of the allegations, particularly
regarding some supervisor/employee relationships, do you believe that special
attention shouid be given to completing these investigations in a more timely
manner?

Yes, these investigations should be completed in a more timely manner. Internal
Affairs harassment investigations are initiated immediately upon a complaint being filed
with the Harassment Task Force. The Tampa investigation is defined as a “complex
investigation” involving multiple complainants and multiple subjects. These
investigations typically expand as the alleged “pattern of harassment® becomes visible.
The scope of the investigation is determined by the leads developed and the duration of
the investigation fengthens as these leads are followed up with interviews, subpoenas,
affidavits, and newly developed allegations.

The Tampa investigation looked at a period of time spanning from 1987 to 1997. The
scope of the investigation included detailed interviews and sworn statements from
approximately 20 present and former employees in three states. The investigation
concentrated on three specific but separate issues related to sexual harassment. The
last statement was secured in August 1998. The final report detailing the results of the
investigation was submitted to management in September 1998.

It should be noted that, at the onset of the formal investigation, a Cease and Desist
order was issued by management (North Florida CMC Director) to the subject of the
alleged harassing behavior in order to ensure that the alleged harassment was not
currently ongoing. This order advised the subject that a complaint had been filed and
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that the Office of Internal Affairs was conducting an investigation to determine the facts.
According to the complainants and subordinates, there has been no harassing behavior
on the part of the subject since the order was administered.

1c. Please provide an accounting of the number of investigations Customs has
conducted during the past 5 years, that have involved Equal Employment
Opportunity complaints, including the geographical location of the complaint, the
outcomes of the Investigation and any disciplinary actions that have been taken.

The Customs Service in 1993 created the Sexual Harassment Task Force which is
located at Customs Headquarters in order to ensure that a direct conduit for complaints
of sexual harassment could be addressed outside the normal EEO discrimination
complaint forum. The complainant can report the allegation of discrimination (sexual
harassment or discriminatory harassment which is defined to include harassment based
on race, ethnicity, religion, age, gender, sexual orientation, or disability) outside the
normal chain of command, via a hotline, or direct referral to the Office of Internal
Affairs. The complaint is reviewed as an allegation of misconduct of a discriminatory
nature. The Harassment Task Force individually reviews all allegations at the onset to
ensure that immediate action is taken to address the allegation and ensure that
management is accountable in stopping the harassment and taking appropriate
corrective or disciplinary action. The EEO complaint process is separate but may run
parallel to the Harassment Task Force directed management inquiry or investigative
process. In isolated instances the Office of EEO will refer a sexual complaint to the
Harassment Task Force with the consent of the complainant to be handled as a
possible misconduct case. Of the alleged misconduct cases, most are referred to the
Task Force directly from the complainant, management, hotline call, or the field Internal
Affairs.

The Harassment Task Force Statistics for FY 93 through FY 98 are attached.
Geographically the allegations have been spread over the United States. However,
there has been a higher concentration at the Southwest Border. Discriminatory
harassment is defined as harassment based on race, ethnicity, religion, age, gender,
sexual orientation, and/or disability.

2a. Itis my understanding that the Treasury Inspector General conducted an
audit of Customs operations in Puerto Rico in late 1897. Reportedly, this audit
found deficiencies in 25 of 26 categories. Please provide us with a copy of this
audit report.

The report in question is the Customs Office of Internal Affairs Management Inspection
Report on the San Juan Special Agent in Charge (SAIC) Office completed in
September of 1997. This report details and analyzes the investigative and
administrative performance of the San Juan SAIC office over a 3-year period and
includes a section on the deficient findings noted during the inspection. The
Management inspections Report contains sensitive law enforcement information. For
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this reason Customs respectfully proposes the following accommodation so that the
Report can be made available to the Committee while protecting law enforcement
information. We propose making virtually the entire Report available for review at by
Committee staff (an extremely small part of the Report contains information on open
criminal investigations that we are unable to share with the Committee). If the staff
desires copies of the Report after the review, Customs will redact law enforcement
sensitive information from any such copies (that is, although the staff will have access
to this information during its review with Customs officials, given its sensitive nature,
redactions will be made to copies actually given to the Commiittee).

2b. What actions have been taken to correct the deficiencies found in the audit
report?

Numerous corrective actions have been taken. All administrative supervisors have
been reassigned, as well as a number of investigatory supervisors. Two new Associate
SAICs have been assigned to the SAIC San Juan, along with an Assistant SAIC for
Administration (new position) and a new Management Program Officer. Administrative
supervisors are responsible for correcting deficiencies and maintaining control over
administrative operations. The imprest fund and petty cash procedures have been
streamlined and, the a new position, a Management Program Specialist, was created to
handle HIDTA budget and purchase transactions. Where lacking or inadequate,
management controls have been put in place and are being monitored.

2c. Have any supervisors been held accountable for the poor resuits of this
audit? :

Yes.

2d. If so, what actions have been taken to hold responsible individuais
accountable for this situation?

In addition to putting a new management team in place in most all key SAIC office
positions, including a new Assistant Special Agent in Charge to oversee all
administrative and enforcement support operations, disciplinary actions were effected
against several managers and employees. In addition, several managers were
reassigned to new positions in new geographic areas, while some others were
reassigned to other responsibilities as part of an internal restructuring within the Office
of the SAIC, San Juan. Included in the disciplinary actions were:

Responsible for the administrative accountability of the most deficient findings in
the administrative areas.

Criminal | tigator - 3-Day S i
Failure to process Asset Sharing Requests.
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Group Supervisor - 14-Day Suspension
Failed to properly manage and supervise the Administrative functions.

l ! 0] E - " .
involvement with disreputable associates who had committed felony crimes.

We would be happy to sit down and discuss our efforts in greater detail with you at your
convenience.
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Additional Responses to Questions From Committee Members

1. A study by the Gartner Group has confirmed that Customs overworked
computars will begin to black out in the second half of 1998. These computers
are used not only for screening all cargo entering this country, but also by
Customs Special Agents to conduct anti-narcotics and anti-money laundering
investigations. The backup of cargo on the border and the impact on interdiction
would have a devastating effect on Customs mission.

Customs has estimated that it will need more than $400 million over the next
three years to maintain the current computer system and another $400 million
over the next six years to replace it. Yet, the Administration’s FY 98 budget
request for these projects was $8.5 million plus a request for an increase in the
merchandise-processing fee that is very likely illegal under WTO rules.

What plan of action do you envision for upgrading the automated system needed
by Customs? What specific upgrades do you envision to interdict illegal
narcotics.

In the near tem, the strategy is to shore up the weakest links in the existing Automated
Commercial System (ACS). In FY89, Customs identified $11.9 million for the upgrade
of its mainframes, storage, and telecommunications to avoid any black outs. Of the
$11.9 million,*$6.9 million has been reprogrammed within Customs budget to upgrade
the hardware and software resources used to run ACS. Customs is currently seeking
additional funding sources to make up the shortfall.

Customs needs $79 million in Fiscal Year 2000 to keep ACS operational and
responsive to the increasing demands of the trade. The Administration’s budget
includes a request for an additional $35 million over Customs base funding of $32
million, leaving a shortfall of $12 million.

The ultimate solution is to replace the obsolescent ACS with a modern commercial
system, called ACE. In order to keep ACS operational, develop a modern trade
system, and implement field hardware supporting both the commercial and law
enforcement communities, current estimates anticipate a cost of $1.4 - 1.8 billion over
the first seven years. This investment will enhance Customs ability to process cargo
quickly and efficiently, while allowing the Customs workforce to focus on the inspection
of cargo, commercial compliance, and interdiction of narcotics.

2. Various industry groups have expressed concern and frustration that
Customs automation efforts continued to be delayed. They also express concern
that Customs is paying no more than lip service to their concerns. Further, since
the Administration does not seem committed to funding Customs commercial
automation projects, why do you believe that thelr concerns may be unfounded?

The Administration, Treasury, and Customs recognize the need to modernize our
automation. We have been working ciosely with the trade to modemize our processes
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and define information systems requirements. The issue now is how to fund the
needed improvements in automation.

The Administration proposes to establish a fee for the use of Customs automated
systems to be paid for by importer filing electronically. Proceeds of the fee will offset
the costs of modemizing Customs automated commercial systems and an international
trade data system. The fee will be available for obligation after FY2000.

3. A major initiative by Customs over the past two years has been to increase
the screening of outbound cargo. One aspect of this effort has been to collect
better export statistics, a job Customs undertakes on behalf of saveral federal
agencies. Customs has been penalizing outbound carriers of merchandise for
falling to transmit export data in a timely manner, even in cases where the
information must come from the actual owners of the merchandise, not the
carriers. The source of this authority is dubious, and not found in the statute or
regulations governing Customs operations. Instead the Commerce Department
has delegated this authority to Customs through an inter-agency memorandum of
understanding. What steps are you taking to remedy this inequity?

The premise of this question, that Customs lacks authority to penalize carriers for failing
to submit Commerce's Shippers Export Declarations (SED's), is not correct. Carriers

are required by law and regulation to give Customs a cargo declaration with commercial
forms at the exit port (19 U.S.C. 1431, 19 CFR Part 4, 13 U.S.C. 303, and 15 CFR Part

30.)

Copies of the bill of lading and associated export documentation, including SED's, are
given to Customs by carriers. If an SED is not required (exemptions are given if the
shipment is low value or reported electronically), the bill of lading must state that an
exemption applies. Commerce regulations require that SED’s or an exemption
statement be given to the exporting carrier by the exporter or his agent prior to
departure from the U.S. This process is key to accountability for filing of export
documentation with the government and provides the foundation for Customs/Bureau of

Census compliance measurements.

Carriers are required to file a bond with Customs in order to engage in international
commerce (13 U.S.C. 304 and 19 CFR 113.64.) Bond violations constitute liquidated
damages which are assessed by Customs (19 CFR 113.64 and 15 CFR 30.24.) In the
case of missing or late SED’s, carriers are assessed liquidated damages. Carriers can
also be assessed penatties for withholding bills of lading or otherwise filing false
manifests if they ship reportable export cargo (19 U.S.C. 1433 and 1436.) In sum, the
carriers perform a vital service to the country in assisting the government in export
reporting. If the carriers did not perform this function, then non-reporting of export
statistics would become a huge problem in terms of trade statistics and export license

repoiting.

Customs is now automating the export process for exporters and carriers. Goods
electronically reported in Customs Automated Export System (AES) by exporters and
their agents do not need to be handed in to the carriers prior to export. Also, the
carrier's export manifest is now being programmed for in AES which will serve the
govemment's needs while following the export community’s business process. This
effort is now underway and could spell some relief for the carriers without imperiling

export reporting or enforcement.
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PREPARED STATEMENT OF JAMES PHILLIPS

The CANADIAN/AMERICAN BORDER TRADE ALLIANCE (Can/Am BTA) is a
transcontinental/bi-national broad-based organization with participation from all 22
states on or near the U.S./Canada Border (Washington to Maine including Alaska)
plus the Canadian provinces with a combined network which involves over 60,000
companies and organizations in their individual memberships. Can/Am BTA partici-
pants include members from border trade, border crossing and transportation seg-
ments including producers, shippers, brokers, mode transportation providers, bridge
and tunnel operators, chambers of commerce, business and trade corridor associa-
tions, economic development and government agencies. -

Over the past ten years I have had first-hand opportunities to participate and ex-
perience most aspects of U.S. Customs and INS border protection and facilitation
activities on-site at a number of U.S./Canada border crossing locations.

U.S. CUSTOMS WORKLOAD INDICATORS:

U.S/Canada two-way trade, the largest trading partnership in the world, is one
of the fastest growing segments of major economic activity in the world economy.
It is a primary foundational element of U.S. economic viability and positive growth
which £rec tly translates to job creation.

In 1988, the year “before” the Free Trade ement was implemented, U.S./Can-
ada Trade was $194 billion. Since then U.S./Canada trade has doubled and is now
crossing our Northern border at the rate of $40 million every hour reaching $387
billion in 1997 (see attached chart). In the last three years, truck crossings have
increased at an annual growth rate of 11% with 62% of total trucks crossing the
Northern land border. Of the 42,000 total trains processed by U.S. Customs in 1997,

85% crossed the Northern land border (see attached charts).

* Approximately 40 million privately owned vehicles cross the Northern land border
annually which is one third of the national total (see attached chart).

Total containers (1994-1996) increased at an annual growth rate of 8%. Of more
timely importance, containers processed in 1997 increased 44% over 1996. (Note
point 2 under narcotic threats.)

In the last three years, commercial entries increased at an annual wth rate
of 11%. The current number of authorized U.S. Customs Inspectors worﬁg on the
Northern border is essentially the same number employed in 1980. The formal en-
tries on the Northern border have increased sixfold since 1980 from 1 million to 6
million a year.

In the last three years, total passengers and pedestrians entering the U.S. have
increased at an annual growth rate of 2% with approximately 25% of the national
total crossing the Northern border. In this category it is important to note that indi-
viduals crossing the Northern border have more than doubled from 1989 to1997 to
112 million with no increasing in U.S. Customs Inspection staff working on the
Northern border to accommodate the increased volume.

NARCOTICS THREAT—NORTHERN BORDER CONSIDERATIONS:

In the last three years, the number of narcotics seizures have increased at an an-
nual growth rate of 16%; the majority occur on the Southern and Southwestern bor-
ders. However, several factors are at work portending future escalating threats on
the Northern border where U.S. Customs Inspection staffing remains at 1980’s lev-
els. These threats include:

1. The current escalation of hydroponically marijuana. It is understood that

this species is exceedingly potent and commands a street price in the U.S. of

$4,00(?eaﬂpound, double that of the street price in British Columbia where it is

being grown. The necessary additional enforcement/inspection to combat this

situation without benefit of added staff is resulting in traffic congestion delays
of 1 to 2 hours at the major Washington/British Columbia crossings;

2. The nature of o traffic along the Northern land border is changing.
Whereas previously U.g. Customs found that the majority of cargo processed
along the Northern border originated in Canada, changes in maritime shipph?

atterns now results in cargo crossing which originates anywhere in the world.
8argo arriving by vessel is now off-loaded in one of several new large container
rts in Canada and travels to the U.S. by truck or rail entering at a Northern
ggrder land port. As the size of these large ocean vessels increases (some vessels -
now carry 8,000 containers requiring 4,000 or more trucks to off load) and more
vessels with cargo originating in a variety of countries arrive in Canada with
cargo destined for U.S. delivery, there is an increased opportunity for a variet:
of smuggling activities along the Northern border. This is a relatively “NE
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THREAT” for Customs and one which will need to be addressed through the
same a sive means Customs has undertaken to address smuggling in other
venues. The fatal flaw to providing effective and appropriate response to this
new situation is lack of adequate staff and resources to meet current needs
much less this new threat to the U.S. Origin reviews by Customs also signifi-
can:tlg' affects duty collection. With the current Customs understaffing on the
Northern border, capability to perform adequate investigation is a concern;

3. Additional U.S. Customs staff and resources (plus that of other agencies)
which have rightfully been authorized on the Southern borders in order to com-
bat major levels of narcotics activity (as they succeed in their mission ) raises
the specter of increased illegal trafficking being initiated through the under-
staffed Northern land border as the “weakest linls” alternative.

VIEW OF THE NORTHERN BORDER SITUATION

From extensive observations and exposure to U.S. Customs border crossing activi-
ties and counsel with CAN/Am BTA members, who make their livelihoods on and
at the border I offer this testimony to provide information for your review and con-
sideration to support increased funding for Customs.

In the early '90s border crossing infrastructure lane capacity and plaza con-
straints were a major limitation along with lack of adequate U.S. Customs staffing
at the Michigan and New York Bridge and Tunnel crossings which carry 70% plus
of the total U.S./Canada trade and traffic.

In the past six years, the Michigan and New York crossing operators have made
or are making $750 million of new investment in capacity additions and improve-
ments (and may I add that no public or tax funds are used).

During the same six {ear period, quantum leaps were made in technology devel-
opment and utilization by both operators and federal agencies active at the border
for automatic toll collection, transponders computerization, systems development,
enforcement equipment, and techniques, license plate readers, biometrics, remote
port entry techniques, video cameras, voice analyzers and NATAP pilots achieving
seamless commercial passage under selective conditions. These technical develop.
ments however are d’uat scratching the surface since enough funding is not current y
made available in U.S. Customs Appropriations to actually activate these devices on
the Northern border in any volume.

Much improvement in inter-governmental agency cooperation and modernization
(especially U.S. Customs and INS cooperation, Agriculture and U.S. Customs co-
operation and FDA computerization) has been achieved with more to be done.

The Canada/United States Accord on Our Shared Border agreement commenced
in February 1995 which continues to result in increased cooperation harmonization,
exchange, shared training, equipment and joint facilities between U.S. and Cana.
dian agencies. This essential bi-national initiative needs to continue to be given pri-
ority to finalize achievable improvements which are of paradigm shifting impor-
tance.

In spite of the aforementioned positive improvements, some of which are of his-
toric pro%)rtions, while communities and private sector entities have stepped up au-
thorized U.S. Customs and INS staffing cannot eervice the existing required border
crossing lane capability. The downside of the success in the array of mentioned im-
provements is that they “mask” the need for added staff by averting outright crises
which would occur without these improvements.

For the past two years, the Bridge and Tunnel operator members of the Can/Am
BTA unanimously report that U.S. Customs understaffing is by far the number one
cause (coupled with INS to a slightly lesser de%:‘ee) of congestion and non-operation
of in-place crossin%aprocessing lanes. This is echoed in the Central and Western re-

ions at Northern land border crossings. Perhaps the most telling example is at the
ﬁainbow Bridge in Niagara Falls, New York where new facilities were constructed
doubling the primary inspection lanes to remove long standing choke points and ac-
commo«fate large, new increased traffic demands from Casino gaming. No new U.S.
Customs inspectors were provided so the new capacity remains essentially unused
while congestion and delays mount.

At the Lewiston Queenston Bridge in Western New York the second available
truck lane remains closed far more often than it operates while trucks queue up due
to the lack of Customs staff needed to oferate it. At land border crossings in Wash-
ington, Montana, North Dakota, Minnesota, Michigan, New York, Vermont and
Maine, routinely half of the existing crossing lanes in total remain closed due solely
to unrierstaﬂ'mg of U.S. Customs and INS ins&ectors. Last Wednesday I crossed
through the Detroit/Canada Tunnel at Detroit, Michigan both ways to view the ac-
tivity. Eight Revenue Canada Customs lanes were operating entering Canada, but
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only four of ten lanes were operating entering the U.S. with a queue of cars backed
up to the Tunnel.

Trade and tourism are critical to the economy. Both are growing annually in dou-
ble digits while inspection agency staffing is capped on the Northern border leaving
‘tilula crossings and area communities to “deal with the resultant congestion an

elays”.

One of my egrliest personal experiences with the U.S. Customs understaffing re-
ality occurred in 1990 while attending a conference in Washington, D.C. the then
Customs Commissioner Carol Hallett announced that a 175 new customs inspectors
were being added to the Southern border. However, 78 of these positions were being
taken. from the Northern border, Airports, Seaports (see attached letter). Bluntly at -
a time when essentially every Northern border was experiencin% record setting lev-
els of delay and congestion, this forced decrease, due to lack of adequate funding,
while easing the situation on the Southern border caused a serious problem on the
Northern Border. In reality, both borders then and now need and require additionat

staff.

Because of current inadequate funding levels, U.S. Customs has to make “lose/
lose” choices continuously at the Northern land border crossings, i.e., operate a pas-
senger car lane or a truck lane when needing both and when a illegal activity/sei-
‘z;;lu'e occurs close one or both types of primary in order to provide staff to handle

e seizure.

U.S. edCusl:orns has dual important missions neither of which should be com-
promised.

1. Enforcement and interdiction of illegal goods and activities to protect the Coun-

try.

2. Facilitation of legal trade and tourism contributes directly to economic growth,
taxes and job creation.

U.S. Customs should and must do both, but current imposed funding constraints
prohibit their ability effectively do so.

The Southern border has a proven serious protection threat with narcotics and il-
legal aliens. In the period 1990-1998 every additional U.S. Customs position author-
ized by Congress was directed to the Southern Border. Total U.S. Customs inspec-
tion staﬁling on the Southern border more than doubled and they need even more
personnel.

In deplcz‘ilnai all new resources to the Southern border the Northern border was
forced to e do” . Actual work load demands in every category lErew sharply.
Customs has done “yeomen duty “ with what they were given to work with. Today
their staff is over extended.

The Northern border embodies 40% of the total 301 ports in the U.S. but has only
14% of the currently deployed inspectors who perform 33% of the national Customs
workload. The total current primary inspection on the entire Northern land border
is under 900 (men and women), the same level it was in 1980. Compare that to the
500 required inspectors currently staffing JFK Airport. The shortage of Northern
Border customs inspectors is not a media event as it would be for Southern border
drug activity massive delays at busy airports but are just as real. -

Annually Customs collects approximately $20 billion in duty which, it is my un-
derstanding, goes to the General Fund. It is unfortunate that “duty income” is not
first applied to cover necessary “duty” collection costs before the balance is then di-
rected to the General Fund. Customs 1998 o ratixif budget is $1.67 billion which
I am told equates to 8 cents of each dollar of duty collected.

Duty is collected from trade and J:roduction activities which translate directly to
economic health, tax generation and most important:ﬁ' job creation. All of these are
impacted Customs capability to provide effective facilitation of commercial activity.

nforcement protects our populace and cannot be sacrificed. It is mission number
one but not at the expense of sacrificing facilitation. The current situation for Cus-
toms to provide adequate, much less appropriate, services at current funding levels
is untenable. They are continually to choose on the facilitation side i.e., air versus
sea versus land ; Northern border versus Southern border and passenger versus
cargo. These critical areas cannot continue to be “ either/or”.

RECOMMENDATIONS

I have interacted with Senator Gramm’s staff on his excellent initiative S 1787
Bill to increase appropriations for U.S. Customs . I have worked closely with Sen-
ator Abraham et al on S 1360 and Congressman La Falce et al on his companion
Bill HR 2955. The proposed 1705 new Customs positions for the Northern and
Southern borders ang equipment in these Bills are legitimate, required and CAN/
AM BTA strongly supports them. The $48 million of equipment dollars in 8 1787
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are specified for the Southern border while S 1360 states land borders. The South-
ern border needs the specified ﬁﬁpment, however, there is also acute need for
funds for equipment on the Northern Border. I suggest increasing the proposed
funding level to meet both land borders needs. If asked, I am sure Customs can
quickly quantify the minimum amount the Northern absolutely requires. I would
venture it is $20 million.

The increase in funding proposed in S 1787 $200 million a year, or $220 million
for the first year if Northern border equigment is added, is equivalent to one cent
on the dollar of duty collected, is cost effective and will generate needed results.
Every additional narcotics seizure is an avoided threat to our citizens, especially our
children and to interior law enforcement. Cost effective cargo processing and mini-
mizing delay time for the trade community is an investment to increase legitimate
trade activity and volume directly improving our economy while ensuring identifica-
tion and collection of proper dutg'.

While Section 110 of the 1996 IIRIRA Legislation is not in itself a subject of this
hearing, it is relevant to state that the proposed additional staffing provided for in
Senator Gramm’s Bill S 1787 and INS staf{mg provided for Senator Abraham’s Bill
S 1360 will far effectively deter potential and real terrorist, narcotic and illegal
alien activities than Section 110 will ever do while avoiding logistic nightmares and
border &-idlock, which Section 110 in its present form will cause.

The Southern border needs and deserves every Customs position it has and more
as proposed. The Northern border need is even more acute, but while remaining at
1980 levels is perhaps less apparent on the surface. The Northern border now has
less than half of the inspector positions on the Southern border. Yet just the Detroit
Port processes more commercial transactions than ALL of the Southern border ports
combined. My point is that additional Customs staff is needed at both the Northern
and Southern land borders for different reasons. It is a wise and prudent invest-
ment in the present and future of our country.

I ap&reciate your invitation to appear before you today to present a unified voice
of the Northern border private sector trade and tourism community requesting that
you authorize the investment for drastically needs additional U.S. Customs inspec-
tion staff and enforcement/facilitation equipment to protect the U.S. from illegal ac-
tivity and racilitate economic benefits from increasing legal trade and tourism activi-
ties.

Thank you.
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Workload Area 1994-95 1995-96 1996-97 1997-98
Commerical Aircraft 519,123 | 518,972 535,713 555,809
Trucks 8,008,199 8,313,038 9,220,681 9,968,608
Privately Owned Vehicles 118,865,851 | 117,311,471 117,434,903 | 122,068,253
Total Containers 8,659,707 9,725,311 9,974,397 _ 14,382,268
Total Entry Summaries 14,899,489 15,796,726 17,553,887 | 19,470,421
Total Passengers & Pedestrians 374,949,941 | 444,175,435 440,;385,534 451,830,996
Number of Narcotics Seizures 19,275 22,683 26,422

Data is shown for the time periods August 1 of each year thru the following July 30
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BUSINESS ASSOCIATION
111 MAIN ST. £.0. BOX $50 LOCKPOAT, NEW YORK 14095 716-433-7402

- ) June 4, 1999

Mrs. Carol Hallett
Commissioner of Customs
United States Custom Service
1301 Constitution Avenue, MW
Washington, D.C. 20229

Dear Mrs. Hallett,

Your insight and candid comments were truly
appreciated at our meeting on May 11, 1998. As you
suggested, I will continue to wcrk very closely with
Bill Brainard and Phil Soayd.

As discussed, the staffing levels, systems and
technology usad by U.S. Customs in the Buffalo District
at our 4 Border Bridge crossings essentially control the
‘levels of Cargo and Passenger volumes which can be
handled to make the new Free Trade Agreement with Canada
tha pocwerful Economic Opportunity intended. We look
forward to continued communication and cooperation.

I attended the Southern Border Alliance meeting and
heard your excellent Keyriote Address. In it, you
announced that effective Oct. 1, 1999 175 new slots were
scheduled for the Southern Border. The bad news was that
73 positions were being taken from Airports, Seaports
and the Northern Border. I would appreciate your
advising me of the impact of this on the Buffalo
District. We are very appreciative that cuts versus last
year in Summer Staff were averted, but are very
concerned that the Buffalo District continues to operate
with a shortage of required Full Time Inspector
personnel. We must find a way to meet -he threat at the
Southern Bordar and at the same =ime provide adequate
staff to take advantage of the emerging llorthern Border
Economic .Opportunity which also gencrates increased
revenues from Commerce and Sales Tax. -

Your comments will be appreciated.

Warmest regards,

. /\'L.CS/-—

- 1
-
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1997 U.S. - CANADA TWO-WAY MERCHANDISE TRADE
WITH SELECTED STATES

(Billions U.s. §)

STATE TRADE VALUE
ALASKA .4
DELAWARE 1.1
FLORIDA 3.6
ILLINOIS 18.4
IOWA 2.9
LOUISIANA 1.4
MISSISSIPPI .8
MONTANA 1.5°
NEBRASKA 1.0
NEVADA .5
NEW YORK 27.8
NORTH DAKOTA 1.5
'OKLAHOMA 1.4
RHODE ISLAND .7
TEXAS 12.6
UTAH 1.0
VERMONT 5.2
WEST VIRGINIA 1.1
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PREPARED STATEMENT OF RONALD D. SCHOOF
INTRODUCTION

Mr. Chairman and distinguished Members of the Senate Committee on Finance.
My name is Ronald Schoof and I am Traffic Administrator res nsible for customs
compliance at Caterpillar Inc., in Peoria, Mlinois. I am also Vll)ge-Chairman of the
Joint Indusj.rx Group, a coalition of one hundred thirty Fortune 500 companies,
trade associations, and individuals actively engaged in international tra e. The
Joint Industry Group emors a close and cooperative relationship with the US Cus-
toms Service and frequently engages Customs on trade-related issues that affect the
growth and strength of American imports and exports.

I have been asked today to relate to you the position of the Joint Industry Group
regarding several Customs’ oversight and authorization issues that have already
been raised toda}:. My comments will focus on the effects that Customs’ drug en-
forcement efforts impose t:{mn industry, the reasons for the long duration of Compli-
ance Assessment_ Tests (CAT) and their impact on business, and the milestones that
should be established to measure Customs’ progress in implementing the Customs
Modernization Act and how funding this progress should occur.

OPERATION BRASS RING

The Joint Industry Group actively sugports Customs’ dual mission of promotin,
cross-border trade facilitation while at the same time preventing the entrance of il-
legal individuals and goods into this country. Recently, the Customs Service beefed
up its drug interdiction efforts with the establishment of Operation Brass Ring.
After seven months, drug-related seizures and arrests have increased with few neg-
ative or costly effects to trade and America’s ﬁlobal economic strength. Several of
our member companies have commented that their cross-border shipments have not
faced burdensome and costly delays at the border due to Operation Brass Ring.

The members of the Joint Industry Group fully support US Customs and the
other agencies dedicated to protecting our borders from i egal imports. We applaud
the continued use of new and innovative technologies to perform this responsibility.
On behalf of our group, we request the Committee to fi ly support_funding for the
use of this technology. By working in partnership, Customs and the private sector
can make a difference.

COMPLIANCE ASSESSMENT TESTS

Several Joint Indust’;y Group member companies have undergone or are currentl%
in the process of a CAT review. Customs has determined that the gurpose of a CA'
review is to help importers develop internal processing systems that promote com-
pliance with Customs rulings and regulations and facilitate the clearance of goods
at this country’s ports and border crossings. The Joint Industry Group supports any
initiative that increases the flow of goods and promotes the strength of our domestic
economy.

With this purpose in mind, however, it is difficult to understand some of the prob-
lems encountered by certain companies in connection with their CAT reviews. In
particular, several of our member companies have had a wide array of experiences

“with Customs and the CAT review process. Let me summarize a few of our findings.

Generally, most JIG members have had positive experiences after a CAT review
déspite the amount of time and internal company resources that must be dedicated
to tgle CAT process. A few however have experienced several difficulties in complet-
ing a CAT in a timely manner and within the original timeframe agreed to with
Customs at the outset of the process. In this regard, some have found that it has
taken an inordinate amount of time between the end of the field data collection
phase of the process and the issuance of the final report and closure of the CAT.
On the positive side, many companies have indicated that they have been able to
improve corporate compliance with Customs regulations. Especially where the CAT
teams are not “out to get” the companies they audit and are willing to work with
companies in developing internal processes consistent both with current business
practices and Customs regulatory requirements.

Several CAT teams, however, fail to comprehend business processes and difficul-
ties becauge many have never worked in the business world. Often they do not un-
derstand the data and statistics they receive to complete a satisfactory review and
are forced to do their own research to understand Customs regulations and how
companies should comgg: with them. CAT teams are also unable to focus on one
company at one time ause they are working on too many audits at the same
time. Some companies have found that certain CAT leaders are difficult to contact
and unavailable to answer questions or discuss what the CAT team needs. This
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adds to the time and burden both for Customs and industry. On the other hand,
some members point to the development of a professional and cooperative rapport
between the CAT members and business team members early on in the process as
one key to an overall positive CAT experienct. Customs has advised the trade that
they have made changes in response to some of the problems encountered during
the initial CAT reviews. The JIG believes that Customs and the trade will continue
to learn from experience and that the CAT process will improve and move forward.

INTEREST RATE CALCULATION

The Joint Industry Group would also like to express concern about the ACS Rec-
onciliation Prot%ype Customs has presented draft language to the Finance Com-
mittee and the Ways and Means Committee which would give the Treasury Depart-
ment authority to promulgate regulations for an interest accounting method based
on aggregate date rather than on an entry-by-entry basis. It is my understanding
that the Committees are evaluating whether or not to include this language as an
afxples;lgdsment to H.R. 4342, the Miscellaneous Trade and Technical Corrections Act
o X ‘

Without Customs providing the industr{] with more specific draft regulatory lan-
guage, it is difficult for the members of the Joint Industry Group to support such
a Yroposa_l. We slnfree that legislative language is needed to address the interest cal-
culation issue. However, until Customs presents the industry with more specific
draft regulatory language, the Joint Industry Group cannot support such a carte
blanche proposal. We look forward to working with Customs on developing an ac-
ceptable option for interest calculation. We hope this process can start quickly to
lat:commodate the timeframe of this committee’s consideration of changes to current
aw.

AUTOMATION & MERCHANDISE PROCESSING FEE

In the President’s fiscal year 1999 budget, the Administration requested an in-
crease in the Merchandise Processing Fee (MPF) as the means to offset the costs
of modernizing the Customs Service automated commercial operations. This pro-
posal would increase the ad valorem rate paid by importers on formal entries into
the United States from the current .21 percent up to a maximum of .25 percent plus
increase the maximum per transaction. With over $800 million J;»er year already
being collected from us to process our merchandise, we are opposed to any increase.

The Joint Industry Group has been an ardent supporter ot Customs automation
efforts. JIG was a major force behind the drafting and congressional approval of the
Customs Modernization Act (Mod Act) in 1993. The Mod Act ushered in a new era
of shared responsibility between governmen: and business. In return for industry
to accept more responsibility in ensuring that imports and exports comply with cus-
toms regulations, Customs promised that trade facilitation and enforcement would
be enhanced through the creation of automated systems.

While industry has kept its part of the deal by working with Customs on improv-
ing company compliance rates and reducing the number of violations, Customs has
been slow to reciprocate by establishing an automation system that is compatible
with the needs of industry. Now, the Administration wants industry to continue to
fund its failure to conform to Mod Act stipulations by increasing the Merchandise
Processing Fee and promising industry that these funds will be used to fund Cus-
toms automation programs. The Joint Industry Group and its members seriously
doubt whether these promises will indeed be carried through any more than they
were over the past four years. A better approach at this late date in Mod Act imple-
mentation would be to allocate a portion of the existing $800 million in revenues
to improving the process through automation.

Customs estimates that it will need nearly $1 billion over the next five years to
develop and implement an automation system that will move from the laborious and
time-consuming ent?'-by-entry process to an account-based, remote system of filing
customs entries. Budget requests from this Administration over the past four years
of less than $50 million to meet this demand indicate that the Administration is
not serious about meeting its Mod Act responsibilities let alone maintaining the cur-
rent level of automated processing. This year’s request of $8 million drives home
this point. Even adding the estimated $50 million the increase in the MPF will gen-
erate, it will take over 20 years to fund this new system.

The current system is 14 years old and by all reports is already anti uated. Of
the $1 billion estimated for Customs automation over the next five years about $400
million of that is needed to keep the current system operating during the transition.
Trade volumes are increasing faster than the current system can absorb the work-
load. Recently the system went down for one hour. It took four days for Customs

~
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to catch up with the entries delayed during that hour. From all reports, status quo
is not an option.

. The MP is_considered a “user-fee”. It is, in our ‘opinion, merelly another tax on
imports that distorts the true value of goods and imposes additional costs to the con-
sumer. One example to support our view is the elimination of the fee for processing
transactions within NAFTA. Revenues received through the MPF in fact go into the
general fund of the Treasury. To be a true user fee, the MPF should be designated
or the purpose it should serve, that of processing merchandise, which would only
be accomplished when Customs fully automates its operations and activities,

. It is the recommendation of the Joint Industry Group that a portion of the exist-
ing feé be allocated to automation enhancement. The amount for Fiscal Year 1999
should be at least $50 million with increases each year for the following four years
to provide the $1 billion needed. Such funding should come with %’;I)‘:: or cables”
attached, not just strings. Congress must be y satisfied that any asury/Cus-
toms architecture glan for the new electronic system will meet the needs of both
government and industry for the 21st century.

Customs is now reaching out to industry for input into Customs’ automation de-
velopments. To ensure that the automation program works for both Customs and
business, industry must continue to be afforded a full opportunity to help design a
system that will work in the era of electronic commerce. The Administration is lead-
ing efforts for global electronic commerce. That commerce will not grow as fast, be
as responsive as possible or provide as broad a coverage as possible unless the cus-
toms processes are part of the global effort. Customs’ current automation efforts are
under-funded and too slow to develop. Even if the current ;lan is ever implemented,
at the current rate it will be obsolete and inefficient. Industry should be more di-
rectly involved as to how these automation programs are developed.

To support this request, the Joint Industry Group Automation Committee is ac-
tively working with Customs to that end. We have met with past and current Cus-
toms officials on numerous occasions since passage of the Mod Act to lend support
and advice on how these automation systems must be designed and implemented
to satisfy the needs of Customs and industry. Attached to my statement is a letter
to Acting Commissioner Sam Banks outlining our automation position. The Joint In-
dustry Group supports the continued development and full funding of the following
automation systems:

e The Automated Commercial Environment (ACE);

e The Automated Export Sir;xtem (AES);

o The International Trade Data System;

e The North American Trade Automation Prototype (NATAP); and,

e The US/UK Prototype.

These systems are vital to the continued leadership of the United States in auto-
mating the trade process worldwide.

MILESTONES OR HEADSTONES?

At the conclusion of the Mod Act negotiations, Customs developed an implementa-
tion schedule, complete with milestones detailing how and when Customs planned
to complete each aspect of the Mod Act. It is the suggestion of the Joint Industry
Group that the Committee obtain a copy of the Customs Mod Act implementation
schedule and checklist. Then periodically meet with Customs to evaluate implemen-
tation progress.

Generally, Customs has been inordinately slow reaching their milestones. Over
the past four years the Joint Industry Group has pressed Customs to raise the infor-
mal entry limit from $1,250 to the rate agreed upon in the Mod Act of $2,500. We
still wait for the limit to be extended to the full amount.

Another area of concern to our membership has been the administration of the
Unused Merchandise Drawback provisions. It took Customs more than four years
from the passage of the Mod Act to promulgate drawback regulations. During the
same period, it has been extremely difficult for some exporters, in some cases, in-
dustry groups, to obtain responses to ruling requests for a clear definition of “Com-
mercial Interchangeability” for particular drawback eligible products. In some in-
stances requests have gone two to three years without response. These delays have
had a chilling effect on the use of Unused Merchandise Drawback, as exporters re-
main uncertain whether their products will in fact qualify for drawback refund. This
is exactly the opposite result intended by Congress when it amended the Unused
Merchandise Drawback provisions. At that time, Co 88 stated its intent to be “to
expand exports, facilitate drawback use and ease administrative burdens.” We be-
lieve that many of these delays result from the manner in which Customs is orga-
nized to respond to drawback ruling requests and to administer the drawback laws.
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We encourage the Committee to hold Customs accountable for the problems it is
having in administering the Mod Act.

CONCLUSION

Mr. Chairman and members of the committee, I have covered a number of impor-
tant topics in this testimony. The US Customs Service has achieved a level of suc-
cess in controlling the flow of illegal goods and individuals entering our nation, but
more needs to be done. Customs is working hard to improve the commercial compli-
ance of importing companies. Other aspects of the Mod Act are being implemented,
albeit too slow. Our number one message to this Committee, however, is that Cus-
toms has seriously fallen behind in automating its outdated and antiquated trade
processing systems.

An increase in the Merchandise Processing Fee will not guarantee that these rev-
enues will be designated for automation purposes. It will, however, continue to mask
Customs’ structural inefficiencies and /»ilures at the expense of American busi-
nesses and consumers. Rather than punish industry and the American people, the
Administration and the US Customs Service need to re-evaluate their automation
goals and the necessary steps required to achieve them. Failure to do so will dam-
age the ability of US industry to compete in the a%l_obal economy and lessen this
country’s influence in global economic and political affairs.

Attachment.
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- March 17, 1998

Mr. Samuel H. Banks

Acting Commissioner

US Customs Service

1300 Pennsylvania Avenue, NW
Washington, DC 20229

Dear Acting Commissioner Banks:

The Joint Industry Group (JIG) Automation Committee was established one year ago under
the principles outlined in the attached paper. The first meeting of our Automation Committee was
attended by Commissioner George Weise, who agreed to cooperate with us in the development of
Customs automation initiatives and outlined Customs ambitious plans for future automation. NG
remains committed to building “a coalition of its members and other industry groups concerned
with automation™ and *“to utilize this coalition to provide a uniform industry position on trade
needs and priorities for an automated import, export and trade compliance process.”

For more than a decade, Customs has been a leader in developing automated systems to
streamline the trade process. As the world’s largest trader, it is imperative that the United States
remain a leader in trade automation and set the standard for trade automation worldwide. It is
through automation and common international business practices that barriers to trade will be
reduced and many inefficient and costly business practices eliminated.” The biggest beneficiary of
this streamlined international system of free trade is the United States. A standardized,
streamlined, automated international trade process is the rising tide that lifts all boats and will be to
the economic benefit of all govemments and industries that choose to participate in the program.
The JIG vision of this automated world is outlined in the attached paper (attachment) and briefing
charts (attachment). For the reasons outlined above, JIG is in support of Customs and Treasury
continued design and development and full funding of the following trade related systems provided
that Customs and Treasury cooperate fully with industry in this endeavor:

The International Trade Data System (ITDS);

The North American Trade Automation Prototype (NATAP);
The US/UK Prototype;

The Automated Export System (AES); and,

The Automated Commercial Environment (ACE).

#Linking Business With Customg”
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ITDS, NATAP, the US/UK Prototype, and AES are the key to continued and future
leadership by the United States in automating the trade process worldwide. These systems provide
the foundation and framework for integrating the export and import process into a seamless
international system of trade and represent the long-term needs for trade automation. In spite of
our inability to achieve Fast Track negotiating authority, the US remains the leader in global
customs and trade issues and the development of these systems is an essential part of that
leadership. The ACE .ystem is essential as the logical extension of the highly successful
Automated Commercial System upon which the United States system of trade is so dependent. In
view of the importance of the Year 2000 conversion, it will be the subject of a separate letter. In
regard to ACE, the JIG Automation Committee recommends fuil implementation of the entire
system with emphasis for carly implementation of the following modules:

NCBFAA recommendations for Enhanced Electronic Entry Program (EEEP);
Completion of Truck Pre-Amival Processing System (formerly known as Buffalo Pilot);
AMS;

Remote Location Filing;

NCAP (Track 4 Processing, Reconciliation, Monthly Entry),

Periodic Payment, and,

Surety Interface.

By “‘early implementation™ we mean that those projects should be implemented on a
phased basis by the end of 1998. Design and implementation should be the responsibility of joint
teams consisting of Customs personnel and exporters and importers and their agents with a stake in
implementation. We would like to explore the possibility of establishing such joint teams for each
of the projects outlined above as a partnership between key trade groups and Customs. This
approach would incorporate mutual commitments and public accountability using established
techniques for documentation and dialogue.

In all systems development efforts it is essential that the system that Customs develops
represents the interests and needs of all Federal agencies. Any system that does not is a step
backwards. Of course, this common system will require that other agencies adopt risk
management, selectivity, post/pre-audit, and compliance measurement standards.

We believe that Customs and Treasury are on the right path in pursuing these various
automation initiatives, however, we have not been pleased with the pace of implementation and the
extent to which many of the projects reflect the concerns of the trade. We are also concerned that
the early implementation initiatives have been slow in materializing. JIG will make every effort to
build the industry coalition to ensure that Customs is adequately funded to achieve the goals
summarized above provided that we can agree upon priorities and an implementation schedule
with you. In view of the fact that industry is paying the Merchandise Processing Fee, the Harbor
Maintenance Fee, Air Passenger Fees, border truck fees, and the importance of these systems to
continued prosperity of our economy, it is essential that funding be provided to support these vital
national and intemational syitems development efforts. The JIG supports bold and expeditious

development of these initiatives and will work cooperatively with you to secure early and sufficient
funding for implementation.

These systems are of major importance to industry and the early workable implementation
of these projects is long overdue. Perfect implementation is a time consuming illusion. Industry
and Customs must jointly assume reasonable risks and proceed to implement.

Please give this matter your consideration and let me know how we can work together on

these issues.

Sincerely,

Michael H. Lane
Chairman
JIG Automation Committee
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PREPARED STATEMENT OF GEORGE J. WEISE

Mr. Chairman and distinguished members of the Senate Finance Committee,

I am both honored and very pleased to have Leen invited to appear before you
today to discuss a subject that 1s 8o dear to my heart—the U.S. Customs Service.
As you know, Mr. Chairman, it has been one year since I stepped down as Commis-
sioner of Customs and retired from the Federal Government, after spending twenty-
five years deeply involved in Customs issues. I began my career working as an im-
port specialist for Customs in the Port of Baltimore. I a[vso spent nine years on the
staff of the House Ways and Means-Trade Subcommittee, where I was actively in-
volved in Customs legislative and oversight issues. I had the unique opportunity to
work with the business community and the Customs Service to help craft the é'ua-
toms Modernizat:pn Act while I was staff director of the Trade Subcommittee, and
then oversee its implementation as Commissioner of Customs after its enactment
in 1993. I am now dpracticing law in Washingtcn and am appearing before you as
a private citizen and not on behalf of any organization.

would like to share with you my perspective on the challenges facing Customs
and their budgetary needs in the years ahead based on my own experiences. I must
confess at the outset, however, that I may not be completely objective on this subject
because I continue to believe that the U.S. Customs Service is the best agency in
the Federal Government, primarily because of the outstanding and dedicated men
and women who so proudly serve this nation as Customs employees.

T would also like to state publicly how pleased I am that Ray Kelly has taken over
as my successor to lead the Customs Service as Commissioner. I worked very closely
with Mr. Kelly during the last two years of my term as Commissioner when he was
the Undersecretary of Treasury. I can assure you that he rnot only possesses the
leadership and management skills to move this great agency forward, but he also
has a keen appreciation and understanding of the challenges facing Customs and
the determination and drive to meet those challenges head ¢n. He is fortunate to
have at his side Deputy Commissioner Sam Banks, who has earned the respect of

ple inside and outside of Customs throughout his illustrious career in Customs
or his knowledge, expertise, innovativeness and compassion. He should be com-
mended for the outstanding job he did in leading Cristoms over the past twelve
ﬁl:n(;.h's as Acting Commissioner. I am delighted that Customs is in such good
nds!

When I was sworn in as Commissioner of Customs in May of 1993, I knew that
drastic changes needed to be made in order for Customs to survive and prosper in
an environment of dramatically increasins workload snd sharply declining budgets.
I challenged Customs managers and the Customs workfoice to reexamine every as-
pect of our organization and our work, and to find ways to improve and to measure
that improvement. I stressed the need for accountability—that we had to recognize
that, even though we were a government agency and a law enforcement organiza-
tion, we had customers and stakeholders (e.g., importers, exporters, domestic manu-
facturers and, most importantly, the American people) that depended on us to carry
out our mission efficiently and effectively. It was clear that if we were going to meet
these challenges, we had to modernize and utilize advanced technology. Two key
components of our modernization efforts would be the Customs Modernization Art
and the development of a new Automated Commercial Environment (ACE) to re-
place the antiquated Avtomated Commercial System (ACS).

We also worked to form closer partnerships with other agencies, cur employces
and with the law-abiding business community in an effort to msximize our perform-
ance resulis. Naturally, there were some ets of resistance to change within the
organization. But overall, the people of Customs I;ulled together as a team and em- .
barked upon perhaps the most dramatic period of change in the history of the orga-
nization.

I am so proud of what the people of Customs accomplished during my four years
as Commissioner. We implemented a comprehensive reorganization that removed
management layers and focused on getting more people into front line ‘Boeitions.. We
significantly improved our financial and accounting systems and, for the first time,
began receiving “clean”, “unqualified” opinions in our audits under the Chief Finan-
cial Officers Act. With the help of the Customs Modernization Act, we laid the foun-
dstion for a redesigned and modernized commercial process that is an account-based
system, rather than the transaction-by-transaction approach that preceded it. We
implemented successful anti-drug sun‘x‘igling initiatives such as eration Hard
Line”, “Operation Gateway”, and the “Business Anti-Smuggling tion (BASCY”
and institutionalized a system to -measure compliance in the commercial arena.
Through process management and strategic problem solving, we streamlined and
improved many othér Customs processes and procedures.
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I am particularly proud of the fact that Customs has received twenty-eight “Ham-

mer Awards” for management efficiency from the National Performance Review
(NPR) over the past five years. What is most astounding and reflects the quality
of the people at Customs, is that, during this period of transition and tremendous
organizational upheaval, Customs’ measurable performance results actually im-
proved in virtually every category.
. In retrospect, I am somewhat disappointed that we didn’t move further and faster
in the implementation of many of the important provisions of the Customs Mod-
ernization Act and we fell far short of our implementation schedule for ACE. Per-
haps we spent too much time reaching out to interested parties in an effort to “get
it right the first time”, but overall, I believe Customs’ record of accomplishment over
the past five years is remarkable.

One of my biggest frustrations during my tenure as Commissioner relates to the
subject of today’s hearing—Customs’ budget. In my many talks to Customs man-
agers and employees about the need for change, I stressed that, in the environment
of scarce resources that the Federal Government was experiencing, those agencies
that could demonstrate improvements in efficiency and effectiveness would be re-
warded in the budget allocation process, while inefficient organizations would suffer.
Unfortunately, my predictions proved wrong when, despite our recognition by NPR
as an innovative, efficient ot%anization, our budgets were reduced in real terms by
nearly $100 million over my four-year tenure, By contrast, other organizations less
known for management efficiency saw dramatic increases in their budget during the
same time frame. For example, the budget of the Immigration and ﬁaturalization
Service (INS), an organization that works side-by-side with Customs, saw its budget
nearly double durin%this time frame.

This seemed to reflect a general pattern that, notwithstanding what seemed to be
a bipartisan political consensus to strengthen law enforcement, only Justice Depart-
ment law enforcement agencies received substantial budget increases, while the
budgets of Treasury Department law enforcement agencies remained static. Mr.
Chairman, I strongly urge the Finance Committee to closely examine this disgarity.

I am not in a position today to comment about specific as?ects of Customs’ budget
request, but, based on my experience and my knowledge of the projected increases
in Customs’ workload, I urge the Committee to consider authorizing a significant
increase in Customs’ appropriations, particularly in high technology areas, such as
sophisticated cargo inspection equipment. There is also a desperate need for full and
unencumbered funding for the development of ACE. -

The current ACS system is overloaded and nearing collapse! This would be cata-
strophic not only for Customs and its enforcement mission, but for the entire busi-
ness community. It is imperative, Mr. Chairman, in my opinion for the Finance
Committee and the House Ways and Means Committee to work closely with the Ap-
propriations Committees to find a mechanism that allows Customs to receive full
and steady funding for this project, while providing adequate assurances to the Con-

ess that Customs is moving in the right directior.. The current approach of provid-
ing limited and “fenced” funds will not allow Customs to deliver the ACE system
that is so essential for Customs’ future and that of our nation.

The United States is currently the world’s largest trading nation with nearly $1
trillion in imports and exports, and Customs’ workload is expected to double over
the next ten years. At the same time, Customs will be pressured to move legitimate
cargo across our borders more quickly as industries rely on international supply
chain management systems. ACE is critical to meet this workload demand for serv-
ice. ACE is also a critical tool in enforcing Customs’ laws and protecting our borders.
Customs is the first line of defense in the increasing and deadly problem of
transnational crime, including trafficking in weapons and munitions, narcotics
smuggling, mone{{laundering, and the proliferation of weapons of mass destruction.

In conclusion, Mr. Chairman, I would like to make a final point concerning the
mission and priorities of the Customs Service. Clearly, as the priniigal border agen-

with the responsibility to enforce over 400 laws for more than 40 different agen-
cies, Customs’ mission is extremely broad. Among its many responsibilities, Cus-
toms must keep illegal drugs and other contraband from crossing our borders, in-
sure that all imported goods enter this country in full compliance with all applicable
laws and that all appropriate duties and taxes are paid, and prevent the export of
restricted and sensitive goods to unfriendly nations. .

Some have criticized Customs over the years for placing too much emphasis on
either its commercial mission (sometimes referred to as “facilitation”) or its drug en-
forcement mission. While I recognize that keeping drugs from entering this country
is Customs’ most critical and important responsibility, I believe it is dangerous to
look at Customs’ mission as either law enforcement or commercial facilitation—be-
cause it clearly is both! In my view, beyond the obvious importance of Customs’ com-
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mercial responsibilities to U.S. economic interests, it is just common sense that
working with the legitimate business community in the spirit of informed compli-
ance to improve compliance and expedite processing times s up scarce resources
to focus on companies and individuals who intend to circumvent the law, such as
drug smugglers. Furthermore, it has been demonstrated, through initiatives like the
Carrier Initiative, Super Carrier Initiative and BASC, that the business community
can be an important ally in improving Customs’ drug enforcement capabilities.

I believe t U.S. Customs today is a model for the world in executing its en-
forcement, regulatory, revenue collection and service responsibilities in such a way
as to maximize all of these missions. American business now produces products of
high quality and low cost in extremely short cycle times and Customs must do the
same in executing its important missions for the nation. You can be proud to note
that our U.S. Customs Service is the most facilitative in the world while also havin,
the best record for compliance and enforcement, seizing more narcotics than
other Federal Agencies combined.

Once again I want to thank you, Mr. Chairman, for the opportunity to appear be-
fore you today to express my views on the future direction of the Customs Service.
At this time, I would be happy to respond to any questions.



COMMUNICATIONS

STATEMENT OF THE AIR TRANSPORT ASSOCIATION
[SUBMITTED BY CAROL HALLETT, PRESIDENT AND CEO)

The Air Transport Association (ATA) amreciatea the opportunity to offer written
testimony on behalf of our 28 member airlines concerning the operations of the U.S.
Customs Service.

ATA member airlines include: Airborne Express, Alaska Airlines, Aloha Airlines,
America West Airlines, American Airlines; American Trans Air, Atlas Air, Continen-
tal Airlines, Delta Air Lines, DHL Airways, Emery Worldwide, Evergreen inter-
national, Federal Express, Hawaiian Airlines, Midwest Express Airlines, Northwest
Airlines, Polar Air Cargo, Reeve Aleutian Airways, Southwest Airlines, Trans World
Airlines, United Airlines, United Parcel Service and US Airways. Associate mem-
bers are Aeromexico, Air Canada, Cariadian Airlines International, KLM-Royal
Dutch Airlines, and Mexicana.

Before I begin I believe it is imgortant to recognize and commend the on-going
_efforts by the Customs Service to bring its procedures and processes into the 21st
century. International cargo and passenger transportation by air, sea, or surface en-
counters a border crossing at an airport, seaport, or land location; all of which have
one thing in common: the need to cross an imaginary line.

The result of crossing that imaginary line, specifically for air cargo, is an off-the-
chart spike in incre transportation time and costs, and communications require-
ments. In like manner, the number of participants involved in the transaction in-
creases significantly, creating the need to coordinate activities with numerous trans-
portation partners and government agencies at both oriﬁi: and destination with
similar, if not identical, information. It is truly amazing what an imaginary line can

0.

MERCHANDISE PROCESSING

Over the past eight years Customs has achieved success in what appears on the
surface to be diametrically opposed responsibilities, that is, facilitation of goods and
passengers while enforcing hundreds of laws and international agreements that pro-
tect the American public. However, upon closer examination, facilitation and en-
forcement initiatives compliment one another in a natural way. This was made pos-
sible by the extension of Customs’ hand to join industry members in an unprece-
dented cooperative partnership that has produced several working agreements with
the trade such as electronic transmission of airline manifest data that vastly im-
sroves Customs’ enforcement capabilities over traditional paper procedures. This

emonstrates that accurate and timely information from the transportation industry
allows for legitimate trade to pass across borders while precious and static inspec-
tion resources focus on suspect passengers and cargo, intercepting contraband and
commercial fraud that threatens the livelihood of all American citizens and busi-
nesses. Clearly, this cooperative working relationship has improved the mutual ex-
of ideas and information, which lead to better solutions. It is our strong be-
lief that newly appointed Commissioner Raymond Kelly should continue with this
proven and eftective approach.

Nonetheless, the cornerstone of Customs’ effort to maintain pace with the growth
of international trade is slowly eroding by the exoeedingl{ long time it is ng to
deliver on the promise of the Modernization Act (Mod Act) that requires the support
of the Automated Commercial Environment (ACE) system, which is currently a 7
year development initiative. In fact, it is acknowledged by many in the trade that
the Mod Act needs to be rewritten and ACE redesigned.

Our concern is not that Customs is an unwilling partner in automation develop-
ment but is on a collision course with information technology development and its
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effect on trade practices. We believe that it is imperative that Customs become a
part of the transportation process rather than creating a detour for international
shipments caused b&/ manifest and commodity data requirements of a closed propri-
e system. The tlow of legitimate goods is enhanced if Customs becomes a part
of the transaction rather than attempting to manage it. The blueprint of future
trade practices is based on electronic commerce and the Internet, however, the ACE
foundation to date has very little in common.

Moreover, there are other influences working in the background that prevent fur-
ther engasement by air carriers in ACE development. It is our view that Customs’
current ACS system and the current path of ACE produces a magnification of exist-
ing problems inherited from a manual document process. Converting a document
into an electronic data format does not take full advantage of automation and infor-
mation technology development. No less can be said of the recent Automated Export
System (AES) implementation; the zirstem attempts to automate a flawed export
document process. As a result, a multitude of problems has surfaced for Customs
and the trade community.

Furthermore, several problems intrinsic in the Automated Manifest System (AMS-
Air) for imports have been carried over to AES. For example, the attempt to rec-
oncile trade (commodity) data with transportation (manifest) data in AMS-Air has
been consistently difficult, thereby increasing processing costs and delaying cargo
movement, and remains an elusive goal after 9 years of operation.

Having said that, air carriers have several areas of concern related to AES devel-
opment that is made worse by continuing frustrations with Customs’ current import
system, AMS-Air. While it is the desire of air carriers to develop an automated ex-
port process, industry wide participation in AES may be seriously delayed due to
a number of contributing factors, which I would like to expand upon.

Customs’ support for AMS-Air has become a very important issue for our mem-
bers. The airline industry has invested millions of dollars in AMS-Air and incurs
significant daily operational costs. Customs’ attempt to automate exports at this
time is very disturbing, more so since Customs has not yet even delivered a high
quality, cost saving automation program for imports. Quite logically, carriers fear
another wave of start up investment for ACE and AES, all the while still bearing
the costs of an incomplete AMS-Air.

AMS-Air is entering its 9th year of operation with a steady growth to over one
hundred participants and 29 ports nationwide. However, serious flaws remain, some
remaining since the October 1989 startup date. For example:

1. r 9 years of operation, paperless processing is available at only 2 of 29
ports nationwide.
5 2. Only 5 freight forwarders nationwide participate in AMS-Air and at only

ports.

3. AMS-Air is not fully endorsed by local Customs and USDA personnel. In
fact, USDA refuses to participate at some ports, thereby preventing a truly
paperless environment.

4. Split manifest processing, a common event in air cargo, is bug ridden.

5. Programminienhancements and system corrections vital to air carrier op-
eration and freight forwarder participation, such as Project 323 (in-bond en-
hancements) and others, are over 6 years behind schedule.

This is the past and present of AMS-Air. Both are directly connected to the future
and cannot be separated from one another. At this time air carriers have little con-
fidence that ACE can deliver the necessary functionality to support future trade
processes and volume. Moreover, the current $1.48 billion dollar estimate for ACE
implementation over a 10-year period, for which Customs has little funding, causes
great concern for all members of the trade. Likewise, given that ACE development
is on 7 year roll-out with most of the manifest functions on the back end, it is in
the best interest of our long-term cooperative partnership with Customs that AMS-
Air be allowed to reach an acceptable performance level before proceeding further.

Again, we want to be clear that there is no disagreement in the assessment that
the ACS legacy systems are in the twilight of life expectancy and that the export

rocess is paper intensive and in dire need of repair by automation. However, the

‘oundation of automation can not be built on the premise that automatin%utlhe exist-

ing manual process will address our mutual concerns. The ideal system fully re-en-
gineers the ‘i)]ow of data to minimize the cost to the trade and government while
maximizing information for compliance, quality of statistics, an information en-
forcement, Clearly, we need to embark on a path where we cooperatively think out-
side the “box” to produce creative, innovative ideas for export automation and rede-
sign of the import process.

Additionally, we are very concerned with planned obsolescence of the Automated
Export Reporting Program (AERP) by the Bureau of Census effective December 31,
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1999 despite the fact that AES for air cargo manifest data will not be ready before
then. While the module for AES that collects shipper export declarations (SED) is
currently available for all modes of transportation, the system is not backward com-
patible and re%%n'es a significant amount of air carrier programming resources. As
a result, over 80,000 monthly SED’s electronically submitted to Census by air car-
riers to&ay will have to be submitted in paper format beginning in the year 2000.
We are very concerned that AERP will be efmma' inated before an acceptable replace-
ment is available to the trade community.

. Consequently, it is premature for ATA member carriers to consider support at this
time for an increase in the merchandiseprocessit:lg fee (MPF) that would be ear-
marked for Customs ACE automation initiatives. do otherwise would send Cus-
toms and Co ss a mixed message regarding the direction air carriers would like
Customs to take concerning automation.

_ Overall, Customs’ automation programs are the most important issues for the air-
line industry. However, in the interest of the Committee’s valuable time, I would
like summarize a few additional concerns for consideration.

e While ATA appreciates the fact that current Federal law is not adequate to pro-
tect consumers and American businesses from the crime of counterfeiting legiti-
mate trademark products, there are parts of Public Law 104-153 that we feel
will actually assist those in the counterfeiting business. Overall, ATA supports
the coneeﬁt and goal of the Anticounterfeiting Act. However, we believe &ction
11 that allows public access to air cargo manifest data will produce results con-
trary to its original objective. Specifically, the Act will unintentionally produce
(1) added security risks for all shippers, air carriers and other modes of trans-
portation; (2) an environment that fosters corporate espionage; (3) smarter and
more opportune counterfeiters and; (4) overwhelming computer development
costs for air carriers.

o We understand the intent of the Mod Act is to relieve Customs of the respon-
sibilities in the General Order (G.0.) process but the proposed regulations, as
written, would place Customs back into the G.O. business. The role of policing
commercial transactions between private parties is a role that would inevitably
place Customs in the middle of a commercial dispute. Additionally, Customs is
authorized to make bonds ensuring a private sector entity’s performance in
business conducted with Customs—rn.ot with other business entities.

Paper record keeping, despite the millions of dollars invested in automation, is
still required by the Customs Service. The trade community simply can not af-
ford the astronomical costs of managing both paper and automated systems.
The sheer volume of transactions demands that we, the trade and Customs,
move to a completely pagerless environment. Statutory revisions to record keep-
ing laws may be required.
The overlap of security efforts between the Federal Aviation Administration
(FAA) and Customs is another area of concern regarding duplicity between
agencies. The Customs’ security seal prosram and other airport securigy re-
quirements are somewhat redundant and administratively painful and un-
wieldy. It is our recommendation that security issues be left to the FAA and
other approgriate enforcement agencies.
¢ Reiinbursable services program is long outdated and should be reviewed for ob-
solescence in light of just-in-time inventory practices in the trade industry. The
premise for reimbursement is that Customs is rendering special services. How-
ever, express shipment volume at some ports has risen in excess of 50%, and
therefore should not be characterized as a special service but regular customs
business subject to user fees, which would more than cover the cost of services
provided by Customs.

o While we are concerned with the pace of Mod Act implementation, there are
non-controversial provisions that have not yet been implemented, such as sum-
mary manifesting of letters and documents. In our view, this provision is lon,
over due and the time has come for Customs to implement this Congressicna
mandate to reduce manifest burdens for low risk shipments. ]

e In a truly global business such as air cargo, developments in global communica-
tions, specifically the Internet, will have a profound effect on the way air cargo
industry does business. More and more forwarders and air carriers are integrat-
ing its systems to the Internet, a communication medium that is ignorant of
country, company, and department boundaries and locations. We believe that it
would be useful for the Customs Service and other government agencies to seri-
ously explore the potential of this communication technology and the oppor-
tunity to become part of the transportation process rather than a detour.

Customs and the trade must take these bold, innovative, and cooperative steps
in a genuine working partnership that will allow us to meet the challenges of the

56-446 - 99 - 5
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21st century. A course of action, in our view, that will facilitate the movement of
cargo and improve Customs capability to oversee trade compliance with import and

export laws.
PASSENGER PROCESSING

- Customs bhas made tremendous strides in increasing the efficiency and effective-
ness of passenger processing. The innovative use of technology, selective passenger
profiles and a concerted effort to forge-a partnership with the transportation indus-
try has resulted in a significant decrease in overall passenger processing time with
an actual increase in enforcement effectiveness by focussing the Customs Inspector’s
attention on high risk traffic, while facilitating the majority of the low risk pas-

sengers.

35: applaud this effort and strongly encourage its continuation. The wth of
passenger air traffic and the increase in tourism to the United States will have a
continuing impact at our ports of international arrival. Not only must technology
continue to advance, but Congress and Customs must recognize that even the most
innovative technological inspection aids still require the human factor, either behind
the scenes or at the inspection booth.

The collection of the Customs user fee on every passenger ticket has helped Cus-
toms to-make the improvements in passenger processing over the years, but the
many restrictions on the use of the funds, and the lack of a governmentindustry
oversight committee has limited the progress. It is an opportune time to remedy
these fum itations and expand the utility of the fee, increasing the passengers’ value
for their fee dollar.

The COBRA fee, which funds a baseline of Customs airport staffing, is highly re-
stricted in its use. We pm‘gose and strongly support the removal of all restrictions
but the requirement that the fees generated in tﬁ?s account be segregated from the
seneral funds and reserved for use only to fund staffing and air passengerrelated

ustoms inspection activiltﬁ'. The removal of restrictions on spending for staffing will
allow Customs the flexibility it needs to respond to transportation industry needs,
trends, growth and changes. In addition, the establishment of a formal mechanism
of oversight by a partnership of Customs management and transportation industry
representatives help ensure that fiscal decisions are made in the best interest
of the users as well as the needs of the United States. Several overs'ght models
exist both within Treasury in the form of the Advisory Committee on Commercial
OJ)erations of the U.S. Customs Service, and in other government agencies which
administer a user fee under the form of a federal advisory committee. A structure
modeled after Customs’ sister inspection agency, the Immigration and Naturaliza-
tign Service, with its User Fee Advisory Committee has proven to be beneficial and
effective.

It should be made clear, however that use of the funds should be clearly restricted
to activities that benefit the provider of the funds as a group, the air passenger.
Therefore, unrelated activities or operations without a nexus to air passenger in-
spection should not have use of the funds. - -

We agpreciate that Co 88 recognizes the special status of Canada and Mexico
within NAFTA, and thereiore has kept them exempt from paying the fee, as com-
merce and air travel between these territories begins to expand at ever-increasing
rates. In addition, Open Skies in Canada will see passenger traffic increase rapidly
in the years to come. Additionally, the adjacent islands of the Caribbean are also
deserving of such an exemption because of their unique status within the Americas.
These preclearance operations have utilized the highest levels of Customs process-
ing efficiencies without sacrificing its commitment to law enforcement. Therefore,
continued funding for enhancements to preclearance staffing from the COBRA user
fees collected elsewhere are no less than appropriate.

Termination or reduction of preclearan o&;ations in Canada would have a dev-
astating impact on U.S. carriers operating ugh and utilizing this service both
for Canadian originating traffic and for transit traffic originating in Europe and the
Pacific Rim. Continued use of COBRA funds for service expansion and engzneement
must be authorized to provide effective and seamless service to the travelling public.

In addition to user fee concerns we have several observations concerning addi-
tional operational improvements which should be considered and which will stream-
line requirements, resulting in more efficiency and lower cost. Customs administers
a security program at airports, which restricts access to the Federal inspection areas
and international arrival ramps, gates and other areas. The program consists of a
background check of the employee or person requesting access and the issuance of
a seal or “badge.” This activity is unnecessarily burdensome and is duplicative of
a similar program required by the FAA. This requirement should be eliminated or
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consolidated into the FAA program so that only one check and one insignia need
be issued and accounted for.

ATA member airlines have entered into a memorandum of understanding with
the Federal Inspection Service agencies to provide Advance Passenger Information
directly to the Customs Service prior to the arrival of an international air pas-
senger. This voluntary effort on the part of the US carriers is evidence of the grow-
. ing partnership between industry and government in efforts to both facilitate the

flow of international visitors and businessmen, and to promote tourism and trade.
But it is also recognition of the law enforcement mission of the Federal Inspection
Service agencies. These agencies analyze this information prior to passenger arrival
to target the high-risk passenger and to quickly expedite the clearance of the low
risk passenger. Law enforcement statistics have dramatically increased under this
procedure and passenger clearance times are down.

Another area, which should be reviewed is that of baggage inspection. Most U.S.
air carriers have, for years, provided Customs with advance information on each ar-
riving passenger which allows Customs to check its data bases to identify high risk
passengers before they arrive. This enables the low risk passengers in which Cus-
toms has no interest to be cleared expeditiously. Unfortunately, the requirement to
deliver 100% of the baggafgre to the inspection area even though Customs is inter-
ested in inspecting only a fraction of those bags is not only costly, but now with the
advance passenger information being provided, unnecessary. Having to deliver the
bags in which Customs is not interested causes delay and congestion in the inspec-
tion hall. This requirement should be eliminated or streamlined, especially as the
provision of this advance data through electronic means is completely voluntary on
the part of the air carriers. :

ready we are seeing successes with a targeted baggage delivery test program
where only baggage of interest to the inspector is delivered into the hall. This saves
time and valuable airport space. We would like to see development, through the use
of APIS, of a targeted passenger system where most passengers, particularly US
citizens, could be cleared without entering the Customs hall. Customs, working in
coajunction with new INS technologies such as INSPASS, which allows a controlled
self-inspection, could move in this direction.

Both Customs and Immigration have been able to institute new processes, which
make much more efficient use of ever dwindling resources. Having said that, how-
ever, we do emphasize the steady growth of passenger traffic to the United States
by air, and the need to provide for incremental growth of inspection services at all
US international airport locations. We recognize that this cannot be accomplished
forever just through increases in personnel. Soon the arrival halls will be bursting
at the seams just to accommodate inspection booths. Instead, Customs should be en-
couraged and funded to develop new technologies and processes for passenger clear-
ance.

Expanded services at growth airports, especially those in preclearance locations
and emerging hub airports could also help to alleviate the passenger processing
problems. Customs should also be encouraged to continue its partnership with the
airlines to reduce the impact some of its law enforcement initiatives have upon pas-
senger flow and hence, trade. While we recognize it is a delicate balance, baggage
x-ray and interdiction can sometimes cause flight delays without a fruitful law en-
forcement outcome. Careful coordination with airline and aircraft scheduling could
help alleviate this problem.

Again, thank you for the opportunitﬁ' to make our views known and we strongly
encourage the continued progress of the Customs Service in the area of cargo and
passenger processing. :

Please let me know if you need any additional information or would like to discuss
these issues in detail. We welcome the opportunity to achieve the highest level of
cooperation and commend the Subcommittee on International Trade for your active
interest in these substantial issues. Mutual understanding will produce the most
viable solutions for both government and the industry.

STATEMENT OF THE BORDER TRADE ALLIANCE
[SUBMITTED BY STEPHEN GIBSON]

Mr. Chairman, my name is Stephen Gibson and I am here to testify on behalf
of the Border Trade Alliance. .

The Border Trade Alliance (BTA) is a grass-roots organization which was founded
in 1986 as a group of individuals, entities and business which conduct legitimate
cross-border business. As such, we have a unique perspective on North America re-
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lations. Although our Board of Directors has members from both our Northern and
Southern borders, the emphasis of my testimony today will be on the Southwestern
border. However, the justifications I will cite apply equally to our ports of entry on
the Canadian border.

I am a member of the Board of Directors of the BTA. I chair the Infrastructure
Committee and participate in the Environment and Ports of Entry Committees. I
retired as a Senior Foreign Service Officer in 1995. For 2 years prior to retirement,
I was the State Department’s Coordinator for US-Mexico Border Affairs. Since retir-
ini’il have worked on border-related projects in Texas, Arizona and California.

r. Chairman, for several years now, Congress and the Administration have
worked to improve the security between the ports of entry and in Immigration Serv-
ice staffing at the ports themselves. This has resulted in significant increases in re-
sources for the Immigration and Naturalization Service, especially the Border Pa-
trol. We have supported those policies and we will continue to do so.

The time has come, however, to focus on other needs at the ports of entry, particu-
larly as they relate to trade and commerce. HR 3809 (and S 1787) does just that.
This legislation will autherize the United States Customs Service to acquire the nec-
essary personnel and technology to reduce delays at our border crossings with Mex-
ico and Canada to move towards a Customer Service Standard of no more than a
20 minute wait, while strengthening our commitment to interdict illegal narcotics
and other contraband.

I hope that many of you have had the opportunity to visit some of our ports of
entry along the Southwestern border. It can be an awesome experience to witness
the amount of trade with Mexico that moves by truck and rail. From Fiscal Year
1992 through Fiscal Year 1997, the number of commercial trucks entering the
United States from Mexico increased by more than 50 percent. During that same
period, rail traffic shot up by 115 percent. That’s just the commercial traffic. Add
over 79 million automobile crossings and 304 million persons to get a more complete
picture.

In some ways, the figures at the local level are even more impressive. During Fis-
cal Year 1997, the numbers of trucks entering the United States at some of our
busier Southwestern border ports were as follows:

LATCAO «..vvvvecirerererrerressessesssasssessnsssssnssessoseassensassssassssasssesarsrssnsanss 693,647 trucks
El Paso 594,974 trucks
Otay Mesa 585,317 trucks

Nogales 223,139 trucks

Improvements in the physical facilities and better transportation connectivity can
do much to increase the efficiencies of the ports. The United States has invested
a 1%3 (:\f rgimey in bricks and mortar and asphalt and more is on the way, especially
in —21.

That is only part of the equation, however. At a time when trade with our neigh-
bors is growing, with benefits to the people on both sides of our border, it is impor-
tant that we reduce border crossing delays to a minimum while at the same time
improving the interdiction capabilities of the Customs Service.

HR 3809 will provide the resources to help achieve those goals. More specifically,
the BTA sees the following as some of the direct benefits of this legislation:

o The hiring of additional personnel to open all primary lanes during peak hours.

This means shorter waiting times for both cargo and passenger vehicles. One
of the important side benefits of this will be lower emissions and improved air

uality. :

. Xn increase in canine enforcement officers. Canine technology is very effective
at drug interdiction.

s The acquisition and deployment of narcotics detection equipment, including mo-
bile truck x-rays and portable Treasury Enforcement Communications Systems
to be moved amon%eports as needed.

In testimony before the House on April 30, the BTA noted that predict-
ability in the inspection process enco “Port Shopping.” Properly used,
mobile resources introduce an element of unpredictability that will enhance
anti-narcotics efforts. Mobile resources will also increase the efficiencies of
the smaller port of entry. .

The deployment of non-intrusive technology will allow the Customs Service
to be more efficient and thorough in conducting examinations without dam-

Fmﬁfing shipments. .

o Fi ¥, we note that the legislation earmarks funds for maintenance and sup-
port of the new equipment.

Mr. Chairman, over the years the Border Trade Alliance and the Customs Service

have engaged each other on issues of mutual interest. We are doing so now, together
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with other agencies, as we look at trends in trade and transportation over the next

b years.

GVhﬂe the BTA and Customs haven't always a d on methods and tactics, we
have been in agreement on the need to improve the processing of goods and people
in a way that is consistent with the national interest.

Customs ins ions should not be obstacles to legitimate trade and commerce.
We support 3809 because we believe it will provide the Customs Service the re-
sources necessary to accomplish its mission. ’

Thank you very much.

STATEMENT OF CITROSUCO NORTH AMERICA, INC.
{SUBMITTED BY J. ELLIOTT SEABROOK, PRESIDENT)

Mr. Chairman and Members of the Committee, my name is J. Elliott Seabrook
and I am President of Citrosuco North America, Inc. (“Citrosuco”). Citrosuco, a Dela-
ware corporation, with major operations in Wilmington, Delaware and Lake Wales,
Florida, omestxcallmnanufactures and imports frozen concentrated orange juice for
manufacture (“FCOJM” or “COJM”).

Citrosuco applauds the Committee on holding this hearing focusing on the U.S.
Customs Service. Today, more than ever, with the increased volume of goods flowing
both into and out of the U.S., Customs operations play a key role in the success
or failure of an international business. My concern is that administrative obstacles
to trade derail and hinder U.S. companies ability to compete globally.

Specifically, Citrosuco has faced great difficulty with Customs administration of
the duty drawback program. As I understand it, the purpose of the drawback pro-

am is to encourage manufacturing in the U.S. by refunding duties paid against
imported merchandise upon re- exportation. Citrosuco has the ability and infrastruc-
ture to export large quantities of U.S. produced FCOJM. However, prolonged delays
by Customs in_responding to ruling requests, and the resulting uncertainties of
whether or not drawback will be granted, has led Citrosuco to significantly curtail
its use of the drawback program. '

In 1994 Citrosuco sought a ruling as to the definition of “commercial interchange-
ability” of FCOJM under the unused merchandise drawback provisions. We are still
awaiting Customs final determination. Customs had stated that dpending litigation
prevented it from issuing such a ruling. Although, litigation should not have delayed
ahe.i_ssuance of a ruling, the litigation was settled last April and we still have no

ecision.

The issue involves unused merchandise drawback. When Congress changed the
criteria for evaluating a claimant’s eligibility for non-manufacturing based drawback
. from requiring “fungibility” of products under the old “substitution” provision to
“commercially interchangeable” under the new “unused merchandise” provisions, it
clearly intended “to permit the substitution of merchandise when it is commercially
interchangeable,’ rather than when it is commercially identical.” H.R. Rep. No. 361,
103rd Cong., 1st Sess. 131 (1993) (em(lnhasis added). Congress intended to make the
new standard less restrictive by providing:

The Committee intends that, in determining the commercial interchange-
ability of two articles, the Customs Service should consider the following cri-
teria, among other factors: governmental and recognized industry standards,
part numbers, tariff classification, and relative values.

Id.; see also H.R. Rep. No. 361, 103rd Cong., 1st Sess. 131 (1993).

Citrosuco as well as the entire FCOJM industry has been awaiting a ruling on
commercially interchangeable for over four years.

Customs’ failure to rule on Citrosuco’s requests have created a chilling effect on
our ability to claim unused drawback. The company has been forced to let millions
:lfm do{la_rs of drawback rights expire rather than use them and risk Customs denying

e claims.

It is important that the Finance Committee determine if Customs failure is due
to overburden. If so, we would encourage the Committee to authorize the necessary .
funds to ensure that the drawback statute be properly administered. If however,
Customs failures are not funding related, but rather result from a failure of the ad-
ministrative agency to implement the will of Congress, than we would urge Over-
sight ?%mngs and Congressional action to assure that Customs implements the in-
tent of Co: 88.

In sum, Mr. Chairman and Members of this Committee, Citrosuco appreciates
ygsur i{lterest in assisting U.S. industries in competing globally by reducing trade
obstacles. ‘
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NATEMAN & KALIK L.L.P,
Alerneys At Law

1200 G Sweee, N.W.

Saite 340

Washiagion, DC 20005

Telophons (202) 347-3060 Facsimile (202) $30-0608
o mail satkai@evols.com

July 8, 1998

Mr. John A. Durant
Director
Commercial Ruling Division
. U.S. Customs Service
1300 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Re: Cj North America, In. 1y Juice Fams)
Customs Reference No, 228008

Dear Mr. Durant:

- This letter is submitted in response to your letter of June 29, 1998 in which you requested
Citrosuco North America, Inc. ("Citrosuco™) again provide information in the above referenced
case. To suggest that such information has not been provided to the United States Customs
Service ("Customs”) is simply incredible.

Over the last four years, Citrosuco has submitted vast amounts of information in response
to seemingly unending requests of Customs. 1 was personally assured in 1996 by Mr. Rosoff's
staff that no further information need be provided. Additionally, | attended a meeting with you
and Mr. Rosoff, along with representatives of the National Juice Products Association ("NJPA"),
in May 1996, at which time we were told that these issues would be promptly resolved. Instead,
Customs has delayed and continues to delay, and when it cannot delay any further, it asks for
more information. As the former President of the United States for which the building which
now houses Customs headquarters is named, once said, "here we go again.”

On the chance that your staff has not fully briefed you, let me provide a short history.

On February 2, 1994, Juice Farms Inc., requested a determination regarding substitution
same condition drawback of frozen concentrated orange juice ("COIM™). Mr. William G.
RosofY, Chief, Entry Rulings Branch, acknowledged receipt of this correspondence in his letter
dated February 16, 1994. On July 25, 1994, Mr. Rosoff requested information on any
Governmental and recognized industrial standards, tariff classification, and relative values before

. 1
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making a determination on "commercial interchangeability."

Beginning in June 1994, Juice Farms, Inc., began submitting drawback claims to Customs
Miami office with all documents including invoices, score sheets, etc,, required to properly
support its specific drawback claims. These files were later transferred to Boston Massachusetts.

On August 21, 1995, Juice Farms, Inc. submitted a response detailing the Government
and recognized industrial standards, tariff classification, and relative values of frozen .
concentrated orange juice. Mr. Rosoff acknowiedged receipt of this correspondence in his letter
dated August 23, 1995, case 226383, and stated that this "inquiry has been assigned 1o Gerry
O'Brien.” On August 24, 1995, Mr. Rosoff requested information with respect to the issue of
confidentiality within 30 days.

On September 7, 1995, Juice Farms, Inc., submitted an amended version of the
submission with the request for confidentiality deleted. Mr. Rosoff acknowledged receipt of this
correspondence in its letter dated September 13, 1995, now case 226405.

On Qctober 9, 1995, Juice Farms, Inc., in response to Customs request for additional
information, submitted documentation regarding purchases and sales of COJM. Included were -
purchase orders and sales invoices containing the grade and score of each product, and USDA
inspection certificates. )

In October 1995, NJPA submitted its request for a binding ruling finding that USDA
Grade A COJM substituted for USDA Grade A COJM is commercially interchangeable.

On November 2, 1995, Juice Farms, Inc., in response to Customs request submitted
additional import and export data.

On November 22, 1995, Juice Farms, Inc., in response to Customs request for additional
information, submitted documentation regarding export sales and domestic sales of import
product between July 1, 1995 and September 30, 1995. Included were a list of all invoice prices,
grade and score of the imported or exported product.

On December 1, 1995, Juice Farms, Inc., in response to Customs request for additional
information, submitted documentation regarding impor product purchases for 1995. All
purchases were of USDA Grade A product and each products score was indicated.

On January 31, 1996, Juice Farms, Inc., in response to Customs request again submitted
information.

Mr. Rosoff, in his letter dated September 11, 1996, acknowledged receipt of the October
9, 1995, November 2, 1995, November 22, 1995, December 1, 1995, an January 31, 1996
submissions in response to Customs requests for additional information. Additionally, Mr.
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RosofY stated that "COJM which has a USDA score of 94 and/or 95 is commercially
interchangeable within the meaning of 19 U.S.C. 1313(j)(2) with COIM which has a USDA
score of 94 and/or 95."

Mr. RosofT, in his letter dated July 23, 1996, stated that Juice Farmus, Inc., ruling request
was "being held up pursuant to the advice and instruction of the Department of Justice based
upon certain matters that are currently in litigation.” The pending litigation was Ventura Coastal
Corporation v. United States, (Ct. Int'l Trade case 92-09-00609). However, we later leamned that
this case involved no issue relating to Juice Farms' ruling request.

On April 30, 1998, Citrosuco (formerly Juice Farms, Inc.), requested that Customs act
on its ruling request based on the settlement of Ventura Coagtal and the letter of the Citrus
Associates of the New York Cotton Exchange ("Citrus Associates") stating that its recognized
industria} standards are the "USDA standards of grade." Customs acknowledged receipt of this
correspondence in its letter dated May 12, 1998 (now case 228008). -

On Jun 29, 1998, Customs requested that Citrosuco, resubmit all its purchase orders and
sales invoices.

It is apparent that, after four years of submissions and delays, we are back at square one.
It is the sworn responsibility of Customs officers 1o assure that U.S. tariff laws are faithfully
executed and not abused. Customs failure to act after all this time is in itself unlawful.
Congress' clear intention in amending the drawback law was to "expand U.S. exports, facilitate
drawback use, and ease administrative burdens.” See H.R. Rep. No. 361, 103rd Cong., 1st Sess.
131 (1993). Nowhere in the statute did Congress direct Customs to frustrate importers until they
stop using the drawback program.

Customs reliance on the Citrus Associates standards as the recognized industry standards
has been discredited. Your request for evidence beyond that provided by the Citrus Associates
and the submission of Winter Garden Citrus Inc. is baseless. Further, Customs practice of
applying the USDA standards of grade for (1) substitution manufacturing drawback (19 US.C.
§1313(b)), and (2) substitution unused drawback of oranges, peaches, avocados and lettuce,
while refusing to apply the same recognized Governmental and industry standard for substitution
unused merchandise drawback of COJM is patently discriminatory and without any support in
law.

Citrosuco, as always, stands ready to provide any and all information required to establish
a definition for commercially interchangeable. However, we need detail of what you now
require. Further requests should be made in writing, specifically detailing the documents to be
submitted. We believe however, that Customs has more than sufficient information upon which
to base a definition for COJM commercial interchangeability. Customs should cither grant
Citrosuco's drawback claims or deny them and allow the issue to proceed to the Court of

Intemational Trade.
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1 urge you to resolve this situation immediately.

Chairman William V. Roth, Jr.
Senator Bob Graham
Senator Alfonse M. D'Amato
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Board of Trade of the City of New York, Inc.

Powr Wonid Trode Centar  New York, New Yark 10048 (212) Nb-1009

TO: ROBERT G. KALIK. ESQ.
NICHOLAS TSOUDIS, ESQ.

COMPANY: NATEMAN & KALIK L L.P. ds

FROM: HENRY XK. SASSER- COMMODITIES OPERATION ADMINISTRATOR

DATE: AUGUST 14,1998

mmmﬁdhﬁmumwﬁwmhmmmmm
August 10,1998, for vrlume and delivery information for the past five yoars,

FROZEN CONCENTRATED ORANGE JUICE

FUTURES NOTICES NEW SHIPPING
YEAR " VOLUMES ISSUED CERTIFICATES
1993 640,131 12,204 3,678
1994 653,824 6,595 268
1995 623,932 6,495 1,628
1996 654,937 5.039 3467
1997 1,029,86) 5231 1.8%6
1998 ynd 544,332 2.970 419

1] Can be of any firther assisiance, pleass call me at (212) 742-509).



vTear
1993
1984
1995

1997
1998ytd

640,131
653,624
688,932
654,837
1,029,881
544,532

Volumes.Notices.Open Inlerest

Nolices
12,204
6,595
6,495
5,639
5231
2,970

% of vol
0.019
0.01
0.009
0.008
0.005
0.005

RegCerts %ol vol
en 0005
268 0.004
1628 0.002
34687 0.005
1,898 0.001

4%  0.0007

611
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' DErARTMENT OF THE TREASUKY
@ U.S. CUSTOMS SERVICE

RR:CR:DR:BJB
228008

Robert G. Kalik, Esq. Mm 22

Nateman & Kalik, L.L.P.

Attorneys at Law

1200 G Street, N.W.

Suite 360

Washington, D.C. 20005

Dear Mr. Kalik:

T have received and read your letter of July 8, 1998, a letter responding to an Office of
Regulations and Rulings request for clarifying information in the above-referenced case. Your
expression of frustration at the prospect of having to provide additional information has struck a
sympathetic chord. I am writing to say that I share in your frustration.

Over the last four years, both members of my Staff and [ have frequently artended
meetings and engaged in discussions with representatives of the National Juice Products
Association, including representatives from Citrosuco North America, Inc., in attempts to resolve
the very issue raised in your present request for a ruling. What I have found is that frequently
industry representatives take a position as to what comprises an “industry standard,” but are
unfortunately slow to provide the promised empirical data necessary to substantiate their claims. I
agree that this process has dragged on too long. Indeed our letter of June 29, 1998, to which you
responded on July 8, 1998, was an attempt to point out our deep concerns 10 you.

In immediate follow-up to your July 8, 1998 letter, I have instructed my staff to move
a}wadwithamlingonyourreqmwﬁhr&spectwoonmcialimemhangeabﬂityofmbstituted
Concentrated Orange Juice for Manufacturing (“COJM™) pursuant to 19 U.S.C. 1313(jX2). My
Staff has also been instructed to base its ruling per your request, absent the need for any further
documentation in the file, and to do so as soon as reasonably possible.

. Weundetstandyoumrethgwemkeormodi&omex'mingmling(ﬂQZZﬂOO)
and in its stead, hold that all orange juice meeting the USDA Grade A standard is commercially
interchangeable, without regard to the USDA score. Your client has submitted documentation, as
evidence of its COJM agreements, which we will consider in light of your client’s claim that it
operates under broader government USDA Grade A standards. We do sympathize with your
frustrations in seeking the resolution of the commercial interchangeability issue raised by this case
and we will continue our efforts to resolve it.

*Pleass vislt the U.S Customs Web o hitp:/www.customs.ustreas. gov”

_m~G Ptet & Resysnd Pepar ot
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Myuuhwwﬁ:ﬂuhqum,ynumydmmwm Beajamin J. Bornstein
of the Duty and Refund Determination Branch, st (202) 927-2077.

uwmmmwmawmmummm
Wiltiam G. Rosoff.
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NATEMAN & KALIK L.L.P.

Asiorasys At Law
lﬂ:OOMN.W.

Suite 360
Washingsoa, DC 20003
Telophons (202) 347-3060 Facsimile (202) 3300608
+ mail natkal@erols.com

August 26, 1998

Mr. William G. Rosoff

Chief, Duty and Refund Determination Branch
Office of Regulations and Rulings

U.S. Customs Service

1300 Pennsylvania Avenue, N.W.
‘Washington, D.C. 20004

Re: Cj North America. In. (f iy Juice F Ing)
Customs Reference No, 228008
Dear Mr. Rosoff:
This letter is submitted on behalf of Citrosuco North America, Inc., 5937 Highway 60
East, P.O. Box 3950, Lake Wales, Florida 33859-3950, in response to inquiries made by Mr.

Benjamin J. Bornstein of the Duty and Refund Determination Branch in reference to Citrosuco's
remaining outstanding drawback issues.
1. Issues To Be Resolved

In information letter 226405, dated September 11, 1996, Customs partially resolvea the
questions raised by Citrosuco in its submi.ssion of August 21, 1995. Information letter i26405
states that 94 and 95 score COJM are commercially interchangeable. The following questions
remain unanswered:

1. Is 92 score COJM commercially interchangeable with 94 and/or 95 score COIM.

2. 1s 93 score COIM commermlly interchangeable with 94 and/or 95 score COIM.

—

1
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3. Is 96 score COJM commercially interchangeable with 94 and/or 95 score COIM.

Mr. Bornstein requested supporting authority for Mr. Joseph J. O'Neill's, Secretary of the
Citrus Associates of the New York Cotton Exchange, Inc., statement that "less than five percent
(5%) of all deliveries of FCOJM in the United States take place under Exchange contracts." The
data provided as Exhibit I sets forth the information confirming Mr. O'Neill's statement. Exhibit I
includes (i) a memorandum from Mr. Henry K. Sasser of the Board of Trade explaining the New
York Cotton Exchange policy requiring USDA to review all actual physical deliveries of futures
contracts; (ii) a letter from the USDA to Mr. Sasser stating that 631 Futures samples were
reviewed and the Florida Department of Citrus statistics for FCOJ movement calculated in 42°
Brix gallons. This figure does not include deliveries from Mexico, Belize and Costa Rica,
Brazlian imports delivered from north east tank farms, or deliveries of California produced FCOJ.
In 1996-1997, 265.4 million gallons of FCOJ product moved out of Florida. During that time
period, according to the USDA, 631 futures contracts or 2,277,430 gallons of FCOJ 42° Brix
were physically delivered in satisfaction of shipping certificates.! Thus, futures contracts
deliveries represent less than 1% of all Florida movement during 1996-1997. Futures deliveries
represent an even smaller percent of deliveries when all movement is calculated. Customs can
verify this delivery data or data for previous years by directly contacting the USDA.

Irrespective of the data in Exhibit L, the primary point made by Mr. O'Neill in his letter is
that the "recognized industrial standard" used by the Citrus Associates of the New York Cotton

! An individual futures contract represents 15,000 Ibs. of solids. One pound solid of FCOJ equals
4.156 galloas of FCOJ at 42° Brix. See Citrus Reference Book, Florida Department of Citrus (April 1997)
at37.
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Exchange pursuant to its by-laws is "the USDA standard ofgnde.." Custom's concern that
relying on a standard otmrtlnntheCottanxdnngeiunujorchmgeinpolicy is unfounded.
First, the original policy was based upon a fungible statutory standard. Second, as noted by Mr.
O'Neill, the past reliance on the Cotton Exchange contracts was misplaced.

Just as the New York Cotton Exchange standard is based on the USDA grade standard,
so is the standard of the Florida Department of Citrus. The Citrus Reference Book of the Florida
Department of Citrus states in the table of contents that industry standards are USDA standards.
Citrus Reference Book, (April 1997) ativ. See Exhibit II. The Florida Department of Citrus
bases industry standards on the USDA standards as printed in the Federal Register, and makes no
mention of any contracts of the Citrus Associates of the New York Cotton Exchange. See
Exhibit II.

in fact, Customs has held that "the standards of identities of the Food and Drug
Administration (FDA) and the standards of grades of the Department of Agriculture (USDA) for
orange juice products (21 CFR, part 146, and 7 CFR, part 2852) represent industry standards of
these products.” C.S.D. 81-96. Moreover, Customs has held that the USDA standards of grades
“are used by the citrus processing industry, the Commodity Futures Act, supermarket buyers,
consumers, and the State of Florida Department of Citrus to define quality levels of various forms
of orange juice traded in the marketplace.” T.D. 80-153, 14 Cust. B. & Dec. at 335.

Specifically, the legislative history of the North American Free Trade Agreement
Implementation Act, Pub. L. No. 103-182, § 632, 107 Stat. 2057, 2192-2194 (1993) states that
“the Committee intends to permit the substitution of merchandise when it is ‘commercially
interchangeable' rather than when it is '‘commercially identical.”” H.R. 103-361, 103d Cong., 1st
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Sess. (1993) at 131. Likewise, Customs has ruled that the commercial interchangeable standard
"was intended to be less restrictive." HQ 226100 (December 5, 1995),
1. Request for Commercial Documentation

- Mr. Bornstein also requested commercial documentation be provided to Customs before a
decision on commercial interchangeability could be determined. As you are aware, the new
drawback regulations define "commercially interchangeable” as "merchandise which may be
substituted under the substitution unused merchandise drawback law, § 313(j)(2) of the Act,’as
amended (19 U.S.C. 1313(j}(2))..." 63 Fed. Reg. 11007 (March 5, 1998). Moreover, the
regulations state that "[i}n determining commercial interchangeability, Customs shall evaluate the
critical properties of the substituted merchandise and in that evaluation factors to be considered
include, but are not limited to, Governmental and recognized industrial stindards, part numbers,
taniff classification and value.” 63 Fed. Reg. 11019 (March 5, 1998). However, the Court of
International Trade has held that "the practicable standard for commercial interchangeability is the
acceptance of the buyer in an arm's length transaction of the listed product on the import invoice
_ with the listed product on the export invoice.” Texport Qil Company v. United States, Slip Op.
98-21 (March 5, 1998). From Mr. Bomsteins' request for commercial documentation, we can
only conclude that Customs intends to apply this judicial interpretation of commercial
interchangeability, notwithstanding the fact that Customs has appealed that decision to the Cm
of Appeals for the Federal Circuit iéonsolidated Appeal No. 98-1352). As far as we are
concerned, all of Citrosuco's imported and exported merchandise was commercially accepted in
an arm's length transaction and the description of the imported and exposted merchandise match

on the sales invoices. Therefore, the imported FCQJ is commercially interchangeable with the
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exported FCOJ under Texport.

As set forth in our letter of July 8, 1998, Citrosuco has submitted to your office significant
data related to import and export sales. The information provided was specific to requests made
by Mr. O'Brien. Separately, all sales invoices, bills of lading, USDA quality certificates, scale
ﬁckeuand‘Cuuoms fomswuembmuedto(kmoms Boston office on March 27, 1996; July 3,
1996; and May 20, 1998. This can be verified by contacting Ms. Jean C. Nolan, Customs Officer,
Drawback Branch, Boston.

In sum, Citrosuco believes that over the past four years, it has supplied all data that
Customs would need to make a determination on all outstanding issues. At this point, we request

an expeditious final determination.
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COPRY

G» .VIN & MLAWSKI

Asorneys at 1.aw
440 { irk Avenws South - 9th Floer
Nev' vork, New York 10016-0067

Tek (312) 679-1500
Fax (312) 683.9619

July 24, 1998
VIA FEDERAL EXPRESS

Commissioner of Customs
United States Customs Ser:.ice
Ronald Reagan Building

Entry Ruling Branch

{(Franklin Court)

1300 Pennsylvania Avenue, H.W.
Washington, D.C. 20229

Aten: Mx, Joho A. Dui .Wﬂﬂiﬂm

Re: Cosmercial Inlarcbangeadbility of Substitute Frozen
Concentrated !cange Juice for Manufacture;

A2 U.8.C. £.2:13(4)(2)

Dear Mr. Durant:

Reference is made to our office’'s June 29th response to our
May-1, 1998 request for a 1uling confirming that the duties paid on
imported USDA Grade A :rozen concentrated orange juice for
manufacture (*"FCOJM") are ¢ ligible for drawback against prospective
exportations of substitut: USDA Grade A FCOJM under the provisions
for substitution wunus¢:! merchandise drawback (19 U.S.C.
§1313(3) (2)). In your iasponse, you explicitly reference the
criteria that Congress ha:; required be considered when determining
whether two articles aj2 “"commercially interchangeable* and
implicitly embrace Headquiiters’ prior Rulings which properly hold
that Governmental and in!.stry standards "is the most important
criterion with res: i ct to determining commercial
interchangeability® for pu :poses of applying 19 U.S.C. §1313(j) (2).
(e.g., See Ruling 225409 ¢ f August 29, 1995).

¥hen applying this ¢y .terion te the citrus industry, it is our
position that Headquarter: ' prior unpublished rulings holding that
the standards of the Ci:ius Associates of the New York Cotton
Rxchange governing trade :a futures coatracts "represent industry
standards for COIM" is cl: arly erroneous. Although acknowledging
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Mr. John A. Duramt, Directd>r -2- July 24, 1998
Commercial Ruling Divis: on

that the letter of the Su:retary of the Citrus Associates of the
New York Cotton Bxchang:, Inc., supports our assertion, you
nevertheless state that “:.‘larification" in the form of additional
"evidence® “that the Co:ion EBxchange no longer sgsets a viable
industry scandard” is necied. Additionally, you advise that, in
the event our assertion i: "substantiated,* your office will need
complete copies of our cli:nt’s "representative purchase and sales
contracts, including pu:ichage orders and gales invoices, as
relevant, which illustrat:« the elements that Congress has require
... [Customs] to consider *

DISCUSSION
I. RECOGNIZED INDUSTRI):. STANDARD OF TEE CITRUS IMDUSTRY

A. The Standards of the Citrus Associates of the New
York Cotton Exchange for FCOJM Futures Contracts
Do Mot Represent In)istry Standards Since, As
& Matter of Faderal .aw, Sales of FCOJM for Actual
Delivery are Not Sul' ect to Suck Standards.

In addition to provi:ling a copy of the aforementioned letter
from the Secretary of t:u Citrus Associates in support of our
contention, references tc the Federal statute governing commodity
futures comtracts (7 U.f C. § 6); judicial construction of the
same; and, excerpts f:o>m relevant Department of Commerce
publications were also p1r :vided. As cited to at greater length in
our May 1st submission, in its publication entitled i

(January 1¢: 4), Commerce’s discussion of commodity
futures trading included t 1@ following (at Chapter 47, page 47-2):

U.S. commodity IFutures and option markets are
regulated by the Cu modity Futures Trading Commission
(CPTC), an independ::it federal cegulatory agency. The
CFTC carries out it:3 responsibilities through direct
regulation and chrcagh oversight of industry self-
regulatory organizat .ons (SROs) that include the futures
exchanges themselve:. as well as an industry-wide SRO,
the National Future:n Association (Table 1).

FCOJM futures contra: - traded on the New York Cotton Exchange
are subject to the oversic nt of the E<change, direct regulation by
the CPTC, and the proviiions of Title VII of the United States
Code. However, as the priziously provided materials uniformly and

unequivucally "substantii:e,” sales of commodities such as FCOIM
for actual delivery are j:ampt from the statutory (i.e., 7 U.S.C.

§ 6), regulatory (CFIC and exchange requirements governing
Commodity

commodity futures contrac .s. As cbaserved by the court in

v
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Mr. John A. Durant, Direc:or -3- July 24, 1998
Commercial Ruling Division

Futures Trading Com., v. ;. Petxo Marketing Group, Iac., 502 Fed.
Supp. 806 (1980, C.D. Cal. , aff‘'d,, 580 F.2d 573, this exemption
is due to the fact that, :nlike commodity futures contracts, the
actual sales of cash :ommodities are predicated upon the
expectation that the pur:.aser will have the capacity to accept
delivery and the seller w..i1l have the capacity to make delivery so
as to permit both partie: to properly plan and use storage and
production facilities and :o make futire commitments thereon. The
court concluded that si::h contracts are distinguished from
commodity futures contra:ts inasmich as the commodity futures
dealer rarely intends tu take or make actual delivery of the

commodity.

As a matter of Fed:-al law, Headquarters is compelled to
recognize that sales of cormodities, including imports and exports
of FCOJM, for actual deljrery are exeampt from the statutory and
CFTC regulatory requireme:i.s governing commodity futures contracts
as well as the terms c:utained in the By-laws of the Citrus
Agssociates of the New Y :rk Cotton Bxchange for FCOJM futures
contracts. Indeed, a loca. phone call to Janene Smith, Esq., at the
Office of General Counse.. for the CFTC (Tel.: 202-418-5120) will
confirm the foregoing.

In relying upon the terms contained in the By-laws of the
Citrus Associates of the !M:w York Cottan Bxchange for FCOJM futures
contracts, Headgquarters apparently equated and continues to
erroneously equate tradir:: in FCOJM futures contracts with actual
sales and purchases of t.ie underlying commodity itself. As is
clearly established above sales of commodities such as ¥YCOJM for
actual delivery are not i:biect to the terms contained in the By-
laws of the Citxrus Associ tes for FCCIM futures contracts. .

Although the foregc .ng refer:=nces all "substantiate” and,
indeed, corroborate Secr::ary O’Neill’s "contention" that actual
deliveries of FCOJM are ri):ely made under futures contracts, in any
avent, it is indisputable ;hat sales ¢f FCOJM - such as the imports
and exports here in quest: >n - for actual delivery are got subject
to the terns contained in the By-laws of the Citrus Associates for
PCOJM futures contracts. 's such, it is equally indisputable that
Headquarters’ position that such terms "represeant industry
standards [of the citrus : adustry] for COIM" is clearly erroneous.
Rather, as was directl:' addressed and expressly decided in
previously publigshed Cu:..toms’ Treasury Decisions and Customs
Service Decisions, the USi'A standards of grades, which incorporate
the FDA standards of iden'ities, represent the industry standards
for these products.
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Mr. John A. Durant, Direc or -4- July 24, 1998
Commercial Ruling Divis .on

B. Tha USDA Standards of Grades, Ilncorxporating the FDA Standards
of Identities, Repre¢.:ent the Industry Standarxds for FCOUNM.

In Treasury Decinlca 80-153 (T.D. 80-153), Customs
Headquarters properly found that,"{a]jccording to the USDA
submission, the USDA gtand:xds of grades, which incorporate the FDA
standards of identities,'

are used by the gitr.:i praeducir~ industry, the Commodity
Putyres Act, superma:-:et buyers, consumers, and the State
of Plorida, Departme:i. of Citrus to define quality levels
of various forms of orange juice traded in the
marketplace.

Customs coacludes, the  efore, that the USDA and FDA standards
represent industry sté..dards. (14 Cust. Bull. at 335)

In Customs Service Deciiion 81-96 (C.S.D. 81-96), Headquarters
reiterated its holding in Treasury Decision 80-153, stating:

In a publicatic ! in the Federal Register, June 10,
1980 (45 R.R. 39244, T.D. 80-153), the Customs Service
concluded that the :randards of identities of the Food
and Drug Administration (FDA) and the standards of grades
of the Department of \griculture (USDA) for orange juice
products (21 CFR, .art 146, and 7 CPFR, part 2852)
represent industry i :andards for these products. -
(15 Cust. Bull. 929 it p. 930)

¥When C.S.D. 81-96 it cead in conjunction with T.D. 80-153, it
is painfully obvious to u#.en a casual observer that United States
Customs has unequivocal.y determined that the Governmental
standards embodied in the /SDA standards of grades for orange juice
products and incorporatir:: therein ths FDA standards of identities
for orange juice productii "represent industry standards for these
products.” Additionally, reference to "General Notice (521412)"
upon which T.D. 80-153 .as based removes any doubt as to the
correctness of the holdir: therein. Specifically, T.D. 80-153 was
issued following Headquatters’ August 29, 1979 Notice soliciting
the views of the publi: on the standards Customs employs for
determining same kind and quality for orange juice products under
the drawback law.!

’ See Oct. 8, 197 Customs 3ulletin (Vol. 13, No. 41, 44 F.
Reg. 55690 of Sept. 27, 1i179).
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Mr. John A. Durant, Director -S- . July 24, 1998
- Commercial Ruling Divis: on

In its Notice, Customs ad: ised that it "has consistently applied*
both the standards of idencities of the Food and Drug
Administration and the s::indards of grades of the Department of
Agriculture "for orange ji. .ce products, ” and included the following
brief historical summar''r regarding the promulgation of these
standards at pages 13-1S 1 aereof:

STAMI ARDS OF IDENTITIES

The standards ot identitiss for orange juice and
orange Jjuice produc .s were puklished in the Federal
Register (28 F.R. 1:'900) dated October 11, 1963. The
citrus industry, prinirily located in Florida, petitioned
the Food and Drug Ad: inistration

., The industry

of identities for o).

participated in the :.ilemaking process by the submission
of written opinions and oral evidence at the hearing.
The commissioner of t.:e Food and Drug Administration made
certain findings of : act based upon the evidence.

* * * . * ] * . * L]

S7. .NDARDS OF GRADES

The regulations ¢ ' the Department of Agriculture sat
forth certain stanlirds of grades for orange 3juice
products and refer t: the standarda of identities of the
Food and Drug Admini:tration to define those products.
+ + # There are se.:ral standards of grades, such as
grade A, B, or C, »inich determine the quality of the

uct based upon : scoring system for color, defects,
and flavor including a minimum degree brix and brix-aid
ratio. (emphasis our i}

Our puzzlement over :eadquarters’ reliance upon the terms in
Section 82 of the By-Laws f the Citrus Associates of the New York
Cotton Exchange governin¢ FCOJM *"futures contracts® traded on the
New York Cotton Exchange ‘. nder the Commodity Futures Act is all the
more compounded by the :act that, as observed in T.D. 80-153,
contracts subject to th: Commodity Futures Act are themselves
expressly governed by th: aforecited USDA standards.?

3 As noted in Si:retary O’Neill’s letter, the Exchange’'s
futures contracts expresi.y incorporate and provide that they are
subject to USDA standard:
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Mxr. John A. Durant, Director -6- July 24, 1998
Commercial Ruling Divis:on

As the foregoing make:: abundantly clear, the USDA standards of
grades incorporating t!.: PFDA standards of identities were
promulgated at the requet : of the citrus industry. Inasmuch as
Treasury Decision 80-153 and Customs Service Decision 81-96
expressly conclude that :.ese standards “are used by the

. the Cq: , ... and the State of
Florida, Department of Cit rus to define quality levels of various
forms of orange juice trided in the marketplace* and “represent
industry standards for th:se products,” we are at a complete loss
to explain to our client Ci stoms Headquarters’ refusal to recognize
and apply these holdings, let alone correct, by recision, directly
conflicting unpublished 1 i1lings which erroneously hold that ®"the
standards followed by the :itrus Associates of the New York Cotto
Exchange represent indust:y standaxds for COJXN". :

We reiterate our pos.:ion that there exists no basis in law or
fact supporting Headqui:ters’ continued assertion that the
standards followed by the itrus Associates of the New York Cotton
Exchange "represent indust:y standards for COJM". On the contrary,
as was properly found by f::adquarters in T.D. 80-153 and C.S.D. 81-
96, it is the USDA star(ards of gJrades, incorporating the FDA
standards of identities, 'hich represent the industrial standards
of the citrus industry ar:., accordingly, which comprise both "the
Governmental and recogr: zed industrial standards,” the most
important criterion wit-. respect ‘to determining commercial
interchangeability for pu:poses of applying 19 U.S.C. § 1313(]) (2).
We again refer to our earl. er submission wherein the application of
these standards is discus::ed at length.

o

II. Criteria of Tariff ¢ .assification and Relative Values

As with the Governn:ntal and industry standard criterion,
detailed discussion wag provided at pages 9 through 12, inclusive,
of our May 1lst submissi :n regarding the Congressionally cited
criteria of tariff classilication and value. Although obviously
ignored, the evidence pre¢ iented therein unequivocally establishes
that hoth tariff classifi :ation and value (i.e., pricing) are
dependent upon "degree E:'ix* which is, by definition,’ merely a
measurement of the quantily of the soluble sugar solids preseat in
the FCOJM solution. A t:lephone call to Customs National Import
Specialigt John Maria (Tel : 212-466-5730) in New York will confirm
that FOOOM is bought and :0ld on a "pounds golids" basis and thac
duties are assessed there:n by converting the pounds solids present
in a particular shipment .nto equivalent “single strength" liters
‘having an average Brix value of 11.8 degrees. (Sae 19 CFR § 151.91)

3 geg, Additional U.:.. Note 1{(c) to Chaptez 20, HTSUS.
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Mr. John A. Durant, Directnr -7- July 24, 1998
Commercial Ruling Division

(a) Relative Values

PCOJM is bought and £.11d on the basis of the amount of soluble
sugar solids per pound »f solution (i.a,,"pounds solids”),as
measured by its “Brix wviilue”. The quantity of soluble solids
present in a particular concentrate solution will ultimately
determine the amount of sii.gle strength juice which can be produced
therefrom and, according.., its value expressed in terms of the
market price per pounds s:iids. As with all commodities, the day-
to-day pounds solids mark:: price of FCOJM may vary depending upon
market conditions reflec:ing immediate and long-term seasonal
supply and demand. In the event price remains constant, however,
the "relative values” of F('JJM purchasad months apart would provide
little, if any, guidanc: for de:cermining quality and, thus,
commercial interchangeabi: ity. Rather, as noted in C.S.D. 80-162
(14 Cust. Bull. 1002), PC:M quality is determined by applying the
grade A quality standard :! the USDA which is based upon a sgoring
system for color, defects and flavor. Thus, as properly found by
Headquarters therein, don:stic USDA _Jrade A FCOIM of 50 degrees
Brix and imported USDA gii.ds A PCOIM of 65 degrees Brix, "are used
interchangeadbly by the citirus induscry in the manufacture of other
orange juice products ...' notwithstanding the express observation
that the domestic FCOJM ccitained significantly less soluble solids
than the import.

We understand thi: voluminous “"complete copies* of
"representative purchase :nd sales contracts, including purchase
orders and sales invoice:," illustrating "the elements on which
purchases and sales are ‘ade" werc provided by the law firm of
Nateman and Kalik, L.L.P., in connection with its February 2, 1994
ruling request regarding : 1313(j) (2) drawback of FCOJM which, te
date, has not been acted .pon by Customs. As discussed above as
well as at pages 9-12 of nur original submission, it remains our
position that such inforu:ition is totally irrelevant to applying
the relative values crit:iion to PCOJM. Indeed, for purposes of
determining the commerc .al interchangeability of commodities
generally, and FCOOM gpec: fically, the “"relative values®" criterion
provides little, if any, :tility. 1In any eveant, when compared to
the Governmental and indu:try standard, it is far less relevant -
if not completely izi2levant - in mwaking the required
determination.

Finally, in response 0 your request, our client has confirmed
that "part numbers" play no role whatsoever in the marketing of
frozen concentrated ors!je juice for manufacture. For future
reference, however, note should be taken of Headquarters’ prior
determinations that "(t)tere is no evidence to suggest that part
numbers is a pertinent criterion" for determining commercial
interchangeability of FC(.JM (e.g., Ruling No. 226444 of Feb. 13,

1996) . :
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Mr. John A. Durant, Direcior -8- July 24, 1998
Commercial Ruling Divis: on

(b) Tariff Classific: tion

Inasmuch as all PCCi M is classified under the same tariff
provision (i.a., subheadi:.3y 2009.11.00, HTSUSA), the criterion of
tariff classification sup.orts our position regarding commercial
interchangeability. Tha: is not to say, however, that imported
USDA grade A PCOJM is int:ichangeable with exports of USDA grade B
PCOJM merely becaiuse both are classified in the same 8-digit RTSUS

Although both the ti:iff classification and pricing of PCOIM
support the conclusion th:i: imported and substitute domestic FCOIM
wmeeting the USDA grade A ¢juality standards (and the FDA standards
ot identities incorp :rated therein) are commercially
interchangeable within t: 2 intendment of section 1313(j)(2), as
Headguarters has correc:.y held, it is the Goveromeantal and
industry standard which "is the most important criterion with
respect to determining c« mercial interchangeability*.

COMCLUS IO

Prior Headquarters’ :ulings which erronecusly hold that “the
standards followed by the ->itrus Associates of the New York Cotton
Exchange represent indj:utry staadards for COJM" should be
immediately rescinded. R:i:her, the USDA standards of grades, which
incorporate the PFDA st:adards of identities, constitute the
"“Governmental and recogni:ed industrial standards" of the citrus
industry. Reiterating th: holdings in T.D. 80-153 and C.S.D. 80-
162, although differing .n degrees Brix, Brix-acid ratio and/or
individual scoring, FCOJ! meeting USDA grade A standards is "used
interchaggeahly by the ci .rus iandustry in the manufacturs of other
orange juice products®. i.ccordingly, FCOJM meeting the USDA grade
A standards is commerciully interchangeable with other FCOJM
meeting the same standard: regardless of differences in tha degrees
Brix, Brix-acid ratio, an!‘or individual scoring for color, flavor,

and defects.

Raspectfully yours

Galvin & Mlawski
A=tornays-in-Fact for
Winter Garden Citrus Co.

JJIG/pt
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TESTIMONY OF ROBERT M. TOBIAS
NATIONAL PRESIDENT
NATIONAL TREASURY EMPLOYEES UNION

Chairman Roth, Ranking Member Moynihan and Members of the Commitice. my name is Robent
M. Tobias, and | am the National President of the National Treasury Employees Union (NTEU).
On behalf of the men and women of the United States Cusioms Service who enforce our trade
laws, collect duties on imported goods, and fight to curb the flow of illegal rarcotics and
contraband into our country, [ would like to thank you for this opportunity to submit our Union's
views on the Customs Service Authorization bill pending before this Committee.

Although the Customs Service began in 1789 as a collector of duties on imported goods. its
mission has transformed over the years into a front line enforcement agency for trade laws and
drug interdiction efforts. In FY 1998, Customs employees will have processed over 457 million
air. sea and land passengers through 301 ports of entry. That number is expected to increase to
470 million for FY 1999. Through these same ports over 132 million automobiles, trucks,
railcars and sea containers entered the U.S. in FY 1997.

The Customs Service enforcement mission is twofold. Customs employees must ensure the
public’s compliance with hundreds of import laws and regulations while stemming the flow of
illegal drugs into the United States. Over the past few years, legitimate U.S. imports have grown
at double digit rates and illegal narcotics smugglers have begun to exploit new and sophisticated
methods of moving drugs into the country. In addition, Customs employees have become
responsible for preventing international money-laundering and arms smuggling. Yet. the
Customs Service has confronted its rapidly increasing workload with relatively static stafting
levels and resources.

During FY 1998, the Agency's total workforce reached a level of about 19,469 tull time
equivaltents (FTEs). In comparison with FY 1995 when the number was 18,438, there has been a
relatively small increase in personnel worldwide, despite the dramatic increases in trade resulting
from NAFTA, the increased threat of drug smuggling and the opening of new ports and land
border crossings each year. This Customs Authorization Bill, S. 1787, would increase Customs
Service personnel and technology to facilitate the free tlow of legitimate cargo across the border.
while intensifying efforts to stop drug trafficking and money-laundering.

This legislation proposes an additional 1705 positions, including 1195 inspectors and canine
enforcement officers, 460 special agents, and 50 internal affairs employees. These additional
personnel will be directed to specific regions of the country that are experiencing the most
dramatic increases in international trade and illegal drug smuggling. The Southwest border is
one of these areas. It is estimated that over half of the illegal drugs that enter the United States
are smuggled th' cugh the Southwest Border.

Over the last few years, Customs has focused its drug interdiction efforts on the Southwest
Border by implementing successful joint efforts with the transportation industry and Southwest
Border trade community. Through the Business Anti-Smuggling Coalition (BASC), Southwest
Border importers share information with Customs officials leading to high rates of drug seizures
and arrests in the area while continuing to facilitate trade. The strengthening of cooperative
efforts with legitimate trade businesses disrupts smugglers efforts and safeguards legitimate trade
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from being used to smuggle drugs.

Notwithstanding the Lustoms Service’s relatively static workforce and increasing workload over
the past five years, tais Agency continues to seize more narcotics than all other federal agencics
combined. Operations HARD LINE and GATEWAY were successfully implemented in FY
1997 to respond to the drug smugglinig threat along the Southem Tier of the U.S.. Puerto Rico
and the Caribbean [slands.

The latest drug seizure statistics highlight Customs’ more recent successes in the war on drugs.
Despite the increased trade and traffic this year, Customs has already scized twenty-five percent
more narcotics this fiscal year to date than in 1997. The total amount of narcotics scized from
February 1, 1998 through July 31, 1998 is forty-five percent higher than the sume time period in
1997. Fifty-nine percent more outbound currency has been interdicted. Several individual ports
of entry report even higher local percentages for certain categories of activity.

This impressive enforcement record for 1998 is not accidental or the result of a fluke. The record
is a result of Operation Brass Ring, a Customs program that officially began on February 1. 1998
at 129 land, sea and airports around the country. In this endeavor. Customs rank and tile
employees worked with their supervisors to design innovative enforcement operations aimed at
seizing more drugs, but fashioned to fit their local needs. Through this ficld-based. ficld-driven
program, new methods of inspecting cargo were developed. tours of duty were modificd tor
unpredictability, and through NTEU, the front line employees were tapped for their expertise and
judgment in intensifying drug interdiction efforts.

During Operation Brass Ring, there was increased and unprecedented cooperation among
Customs inspectors and the local Customs criminal investigators. The sharing of intelligence and
techniques led to the dismantling of hundreds of sophisticated drug smuggling operations as well
as a one hundred percent increase in controlled deliveries and an eighty-two percent increase in
arrests. Trade industry representatives have said that Operation Brass Ring activity did not create
an additional burden on the flow of trade.

Like in the Southwest, many ports on the Northern border contributed to the success of Operation
Brass Ring. As reports show, America’s drug problems are not confined to the Southeast or
Southwest. Presently, we are experiencing an increase in the smuggling of a powerful strain of
Canadian marijuana grown in British Columbia known as “BC Bud.” The potency of this crop
has created a market in which the drag’s street value is worth $4000 per pound compared to
Mexican grown marijuana that currently sells for approximately $200 per pound. The number of
marijuana-related cases from the Northern Border has increased tenfold in the last few years. In
addition, U.S-Canadian trade and commerciat traffic have nearly doubled in the last decade.
Unfortunately, about the same number of Customs inspectors assigiied to the Northern Border
ten years ago are expected to process double the volume in trade. The Customs officers on the
Canadian border need additional resources and technology to continue to facilitate trade with
Canada, while responding to the growing concern of drug addiction in their Northern
communities.
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Although Operation Brass Ring officially ended on July 31, 1998, Customs and NTEU are
working together to outline a second phase of this drug interdiction effort. Emplovees are
motivated to keep pressure on the smugglers and maintain the high drug scizure rates without
slowing the movement of legitimate commercial goods. In October, labor and management will
meet 1o incorporate the best practices and lessons learned from Opcranon Brass Ring into a
model for future Customs’ drug interdiction efforts.

Employees of the Customs Service, like their law enforcement counterparts around the country.
are committed to the eradication of drug abuse in America. They risk their lives in the war on
drugs, and sadly, many have died in that battle. While we appreciate this legislation that will
authorize more resources for the Customs Service programs and personnel. we request that this
committee actively oppose any misguided amendments that would cut the pay and eliminate the
collective bargaining rights of the Customs rank and file employees.

Operation Brass Ring is a departure from top-down management and an excellent example ot
labor and management working together, respecting each others’ voice on critical work related
issues and delivering positive results. Iknow that the more than 13.000 Customs employees
representcd by the NTEU are capable and committed to the Customs drug interdiction mission.
They are deserving of more resources and technology without restrictions on their rights and
benefits. NTEU supports S. 1787, but would strongly oppose it it amendments were added that
would limit the pay or rights of the Customs employees we have over tasked.

While Customs drug seizures between February | and July 31. 1998 have amounted t0-622.077
pounds, {(more than the total drug seizures of all other federal agencies combined). Customs
continues to meet its money laundering and trade enforcement responsibilities as well as other
performance standards. During the months of Operation Brass Ring. Customs seized $43.7
million in currency compared with $30.1 million dollars for the same time period in 1997. The
Agency continually meets its performance measure that requires that ninety-tive percent ot all
airline passengers be cleared within five minutes of retrieving their checked luggage. With
additional resources, the Customs Service can continue to fulfill its dual mission of enforcing
trade laws and interdicting illegal drugs.

Despite this record of unparalleled achievement in so many law enforcement arcas. the Customs
inspectors and canine enforcement officers still do not qualify for federal law enforcement status.
As in past years, NTEU will continue its efforts to enact legislation (H.R. 1215 and S. 397) to
end this disparity. While we appreciate the significant budget implications. we believe that
denying the brave men and women of the Customs Service the same employment rights of other
federal employees who risk their lives every day to combat dangerous illegal import activity and
the trafficking of drugs is unjust.

In addition to more personnel, this legislation authorizes over $53,000.000 for acquisition, full
deployment and one year of maintenance of narcotics enforcement equipment and cargo
processing technology along the Southwest border. Specifically, the bill authorizes expenditures
for vehicle and container inspections systems (VACIS) and mobile truck x-rays that are
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necessary to keep the traffic flowing while thoroughly inspecting vehicles transporting goods
manufactured in Mexico, Central and South America and other countries.

This state of the art equipment is essential to move the traffic at the various bridges and land
crossings in the Southwest, and to balance the trade facilitation with intensified drug interdiction
efforts. For example, over 25,000 vehicles cross through the port of El Paso, Texas every day.
The vehicles range in size from bicycles and motorcycles to buses, tractor trailers and tankers.
The length of lines waiting to cross is directly related to the number of inspectors and other
personnel there, while the length of the inspection process has to do with the quality and
sophistication of the equipment used to inspect the vehicles.

Traffickers routinely transport drugs across the border by hiding them among legitimate goods.
in El Paso, it may take three to four hours for a routine inspection of a semi-tractor trailer. Fixed
truck x-ray systems authorized in this bill can scan an entire truck in minutes -- or just about as
long as it takes the rig to move through what looks like a giant car wash. The x-ray capabilities
can determine wall density, detect false compartments where drugs are concealed, and highlight
areas that should be hollow truck parts. Currently, drug smugglers use unique engineering to
conceal drugs in all parts of all types of vehicles, including, diesel engines. gas tanks. ceilings.
butanc tanks and false panels. Customs must respond to these efforts by employing the most
high-tech equipment for the detection of drugs, outbound currency and weapons. This type of
cquipment is essential for the efficient movement of legitimate imports across the Texas border.

Mobiie truck x-ray units authorized in this bill also alert inspectors to illcgal contraband while
keeping the traffic flowing. Today, this equipment is essential in the expeditious processing of
hundreds of bus passengers as they enter the United States every hour. The x-ray machines
instantly reveal any concealed narcotics, laundered money or other contraband in the passengers’
luggage or on their bodies.

In addition. this bill would provide badly needed high-tech camera systems to perform counter
surveillance operations on drug and currency smugglers. These criminals known as “spotters™
generally observe Customs operations with their own camera equipment to better predict the
inspection process and to advise co-conspirators which lanes to drive through at a certain times
of the day. By using high-tech camera systems to keep an eye on these smugglers, Customs
takes a proactive role in concert with the Border Patrol, INS, DEA and local law enforcement to
promptly dismantle sophisticated drug smuggling conspiracies.

In FY 1999, Customs estimates it will process over 470 million land, sea and air passengers.
Over 130 million carriers will enter our ports in 1999 and over $850 billion worth of
merchandise will be processed at the borders. While we expect to keep the drug seizures high in.
1999, the additional resources, personnel and technology proposed in this bill are necessary for
this effort and to succeed in the war on drugs without placing an undue burden on local trade as a

whole.

Mr. Chairman, thank you for the opportunity to submit the views of the National Treasury
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necessary to keep the traffic flowing while thoroughly inspecting vehicles transporting goods
manufactured in Mexico, Central and South America and other countries.

This state of the art equipment is essential to move the traffic at the various bridges and land
crossings in the Southwest, and to balance the trade facilitation with intersified drug interdiction
cfforts. For example, over 25,000 vehicles cross through the port of El Paso, Texas cvery day.
The vehicles range in size from bicycles and motorcycles to buses. tractor trailers and tankers.
The length of lines waiting to cross is directly related to the number of i inspectors and other
personncl there, while the length of the inspection process has to do with the quality and
sophistication of the equipment used to inspect the vehicles.

Traffickers routinely transport drugs across the border by hiding them among legitimate goods.

_ In El Paso, it may take three to four hours for a routine inspection of a semi-tractor trailer. Fixed
_truck x-ray systems authorized in this bill can scan an entire truck in minutes -- or just about as
long as it takes the rig to move through what looks like a giant car wash. The x-ray capabilities
can determine wall density, detect false compartments where drugs are concealed. and hightight
areas that should be hollow truck parts. Currently, drug smugglers use unique engineering to
conceal drugs in all parts of all types of vehicles, including, diesel engincs. gas tanks. ceilings,
butane tanks and false panels. Customs must respond to these efforts by employing the most
high-tech equipment tor the detection of drugs, outbound currency and weapons.  This type of
cquipment is essential for the efficient movement of legitimate imports across the Texas border.

Mobile truck x-ray units authorized in this bill also alert inspectors to illegal contraband while
Keeping the trattic flowing. Today, this equipment is essential in the expeditious processing of
hundreds of bus passengers as they enter the United States every hour. The x-ray machines
instantly reveal any concealed narcotics, laundered money or other contraband in the passcnyers’
luggage or on their bodies.

In addition. this bill would provide badly needed high-tech camera systems to perform counter
surveillance operations on drug and currency smugglers. These criminals known as “spotters™
penerally observe Customs operations with their own camera equipment to better predict the
inspection process and to advise co-conspirators which lanes to drive through at a certain times
of the day. By using high-tech camera systems to keep an eye on these smugglers. Customs
takes a proactive role in concert with the Border Patrol, INS, DEA and local law enforcement to
promptly dismantle sophisticated drug smuggling conspiracies.

In FY 1999, Customs estimates it will process over 470 million land, sea and air passengers.
Over 130 million carriers will enter our ports in 1999 and over $850 billion worth of
merchandise will be processed at the borders. While we expect tokeep the drug seizures high in
1999, the additional resources, personnel and technology proposed in this bill are necessary for
this effort and to succeed in the war on drugs without placing an undue burden on local trade as a

whole.

Mr. Chairman. thank you for the opportunity to submit the views of the National Treasury

Employees Union on this matter. I applaud you and the other members of the Committee for
taking a closer look at the resource needs of the Customs Service.
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