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MONITORING AND ENFORCEMENT OF
INTERNATIONAL TRADE AGREEMENTS

TUESDAY, FEBRUARY 23, 1999

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.
The hearing was convened, pursuant to notice, at 10:05 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. William V.
Roth, Jr. (chairman of the committee) presiding.
Also present: Senators Chafee, Grassley, Thompson, Moynihan,
Baucus, Rockefeller, Conrad, Graham, Kerrey, and Robb.

OPENING STATEMENT OF HON. WILLIAM V. ROTH, JR., A U.S.
SENATOR FROM DELAWARE, CHAIRMAN, COMMITTEE ON FI-
NANCE

The CHAIRMAN. The committee will please be in order.

First, it is a pleasure to welcome our two distinguished guests:
I have a short opening statement that I would like to make.

Two weeks ago, the Finance Committee began a series of hear-
ings on American trade policy in a global economy. Of course,
today, Pat, we are continuing these hearings with an in-depth re-
. view of our tools, both international and domestic, for enforcing our
trade agreement rights.

As I indicated at our earlier hearings, our goal is to rebuild a bi-
partisan consensus on trade. Based on what we heard two weeks
ago, I believe that strengthening our ability to enforce our inter-
national trade agreements is essential to that goal.

The U.S. is among the most open, trade-friendly nations in the’
world and American consumers are reaping the benefits created by
a rise in their real income through lower prices, strong economic
growth, low unemployment, and capital attractiveness.

However, our ability to both maintain an open market and to
launch a new round of trade negotiations at November's WT'O min-
isterial in Seattle depend on our capacity to convince the American
people that they benefit from agreements already reached.

iven that fact, we confront a number of troubling challenges.
The European Union’s institutional failure to comply with its 0
commitments or any decision of the WT'O dispute settlement body,
whether on bananas or beef hormones, deeply erodes the benefits
America had reason to expect would flow from the Uruguay Round
Agreement. Canada’s response to the WTO ruling on magazines
has had the same effect.

6]
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Indeed, rather than devoting -their energies to complying with

their own WTO commitments, the Europeans, instead, propose to
challenge Section 301 of the Trade Act of 1974, by which American
business and labor petition the U.S. Government to investigate for-
eign unfair trade practice, in an effort to disarm the U.S. from en-
forcing its rights.
. We must, in light of these developments, examine how we can re-
inforce our ability to secure the trade agreement rights. I applaud
the strong stance the administration has taken in that regard in
the ongoing review of WTO dispute settlement rules.

I also applaud the administration’s reinstatement of Super 301
and Title 7 of the 1988 Act, which addresses the failure of our trad-
ing partners to fulfill their commitment with respect to access to
government procurement markets.

Furthermore, I look forward to working closely with the adminis-
tration and the committee in fostering improvement in both the
WTO dispute settlement process, as well as in our domestic en-
forcement tools. , A

With that, I am pleased to call on you, Senator Moynihan.

OPENING STATEMENT OF HON. DANIEL PATRICK MOYNIHAN,
A U.S. SENATOR FROM NEW YORK

Senator MOYNIHAN. I could not change a word. I think it is so
important that you are leading this committee in the direction you
just suggested. We have to continue our open trading policies and
we have to insist on the rules of that system. We have had success.

We thought the WTO rules were a true advance on the problems
we had had with citrus in the EU, for example, only to find that
people can agree to the rules and then not abide by them. That,
we cannot have.

The CHAIRMAN. Absolutely. We certainly have bipartisan consen-
sus on that.

Senator MOYNIHAN. Exactly so, sir. I would put my statement in
the record. I see our newest member is here, so I hope we will get
a chance to hear from him this morning.

['I;lhe repared statement of Senator Moynihan appears in the ap-
pendix.

The CHAIRMAN. I would ask that the opening statements of the
other members be included as if read. I would like to proceed with
our first panel.

As I said, we have two very distinguished representatives of the
administration. First, Ambassador David Aaron, who of course is
the Under Secretary of Commerce for International Trade. Prior to
that, he served as the U.S. Permanent Representative to the -
OECD. It is a pleasure to have you here, Mr. Ambassador.

Sue Esserman is, of course, the General Counsel for the U.S.
Trade Representative and is the President’s nominee for Deputy
Trade Representative.

. She formerly served as the Acting General Counsel at the De-
partment of Commerce, and as the Assistant Secretary for Import
Administration. It is a pleasure to have you here. :

Ms. ESSERMAN. Thank you.

The CHAIRMAN. At this time, we would be pleased to hear from
you, Ambassador.



STATEMENT OF HON. DAVID AARON, UNDER SECRETARY OF
- COMMERCE FOR INTERNATIONAL TRADE, WASHINGTON, DC

Ambassador AARON. Thank you very much, Mr. Chairman. I am
pleased to be here this morning to discuss monitoring and compli-
ance with our trade agreements. I have prepared a statement for
the record and some brief remarks that I would like to make at
this time.

Compliance is one of Secretary Daley’s top trade objectives, as he
told the committee recently. Our Trade Compliance Center is the
nerve center for monitoring and compliance, but I have made com-
pliance a priority throughout the International Trade Administra-
tion. |

We have tailored much of our Trade Compliance Center’s work
to smaller companies because they lack the time and resources to
deal with foreign governments, or our own government, for that
matter, on the matter of trade barriers.

We have set up a complaint hot-line on the Internet, and initi-
ated an outreach program through out Export Assistance Centers
around the country. The text of all U.S. trade agreements are now
available on the Internet, and we are writing plain-language how-
to guides to help small companies understand their rights and
where to go for help. :

Our increased monitoring tells us that most countries are at-
tempting to live up to their trade agreements, but we have seen
some actions inconsistent with obligations. In those instances, we
first try to persuade the countries to comply. If they do not, we
:lvork with USTR on enforcement under dispute settlement proce-

ures.

Japan represents a special compliance problem. Market access
remains limited and that must change. Japan is also at the heart
of another problem: non-competitive practices by private compa-
nies. Recent examples are the Film case, which we brought to the
WTO, and the disappointing results of our bilateral agreement on
Flat Glass. We are working on a number of compliance issues as
we speak. One major problem concerns the European Union’s regu-
lation that would prevent many U.S. aircraft from being used or
sold within the EU because they use so-called “hush kits” or re-
placement engines to comply with international noise standards.

These aircraft meet the international standard to which all ICAO
members, including the EU, agreed. Exclusion of U.S. aircraft is
protectionism guised as environmental regulation. It is
unilateralism of the kind the Europeans are quick to decry.

Secretaries Daley, Slater, Albright, and Ambassador Barshefsky,
in the past few days, have all asked the EU not to proceed further
with this regulation until we discuss the problem. Yet, the council
of the EU may yet approve this regulation this week. The member
states of the EU must understand that the United States is pre-
pared to respond if our industry suffers harm.

In another instance, we have been trying to get Korea to live up
to its obligation to allow American companies to compete fairly on
contracts for its new, $6 billion airport. Despite months of effort led
by our Trade Compliance Center, Korea has not relented. We have
had to turn to the dispute settlement process through the USTR.



We are also concerned about recent Chinese actions in the direc-
tion of import substitution, particularly on telecommunications,
soda ash, and in the power sector.

Mr. Chairman, although your focus is on exports, I would like to
cite, kﬁ'ieﬂy, some current priorities of our Import Administration
as well. ,

Last year, we created a new Subsidies Enforcement Office to pro-
tect our interests ur.der the WTO Subsidies Agreement. We got, for
example, written assurances from Korea that it will stop providing
heavy subsidies to Hanbo Steel.

We also have shifted substantial resources to focus on the prob-
lem of soaring steel imports. We have expedited the antidumping
investigations of Hot-Rolled Steel from Japan, Russia, and Brazil,
which account for more than 70 percent of the import surge we ex-
perienced last year.

We have issued a preliminary finding on Japan and Brazil on
February 12, almost a month ahead of schedule. Yesterday, we
reached two agreements with Russia that are structured to provide
effective relief to the U.S. steel industry and its workers.

The first establishes a moratorium on Russian hot-rolled steel for
6 months. In other words, zero imports for 6 months. That will put
imports from Russia at less than 345,000 tons this year, a more
than 80 percent decrease from last year.

In the following years, the quota will be set at 750,000 tons, the
level of 1996, at a time when our industry was healthy and doing
well. A minimum price also will be set that ensures no price sup-
pression.

A second agreement is a broad-ranging agreement, limiting the
exports of virtually all other steel products from Russia to pre-
surge levels. The first month of data under our new expedited pro-
cedures confirmed a drop in steel imports, although 1 month of
good data is not definitive.

Mr. Chairman, in conclusion, let me note that, while we are mak-
ing good effort on compliance, we lack the resources to do the job
fully. Over the years, the Congress has focused on Commerce’s
trade promotion role and has not provided requested funding for
our market access and compliance efforts.

The budget just requested by the President provides added re-
sources for our access and compliance priorities, including a special
strike force. I commend that initiative to the committee’s attention.

One specific area that needs to be addressed is that of private
sector anti-competitive practices that act as trade barriers. The Pri-
vate Sector International Policy Advisory Committee, the Justice
Department, and the Federal Trade Commission are developing
recommendations on this issue. I also welcome suggestions from
this committee and other members of Congress.

Specific issues notwithstanding, most of our trade agreements
are effective, but vigilance and monitoring are essential. We look
forward to working with members of this committee as we enforce
our trade agreements and fair trade laws.

Thank you, Mr. Chairman. I am ready to take questions.

[The prepared statement of Ambassador Aaron appears in the

appendix.]



The CHAIRMAN. Thank you, Ambassador Aaron. Next, we will
hear from you, Ms. Esserman.

STATEMENT OF HON. SUSAN G. ESSERMAN, GENERAL
- COUNSEL, U.S. TRADE REPRESENTATIVE, WASHINGTON, DC

Ms. ESSERMAN. Good morming, Mr. Chairman and members of
the committee. Thank you very much for this opportunity to review
our efforts to enforce our trade agreements, to hear your concerns,
and to get your advice.

Let me i)ust begin by saying, overall, the trade policy that we
‘have deve oFed, in cooperation with this committee and the Con-
gress, is yielding very good results for our country. Since 1992, ex-
ports have grown by more than 50 percent, and this has helped to
create the longest peacetime economic expansion in American his-
ltpry,_ rgduce unemployment, and create a net gain of nearly 18 mil-

ion jobs.

Our deepening and widening network of trade agreements has
helped to promote this success in exports. In the last 6 years, we
have concluded 270 separate trade agreements in every industrial
and with most of our trading partners.

We have concluded five agreements of truly historic importance,
the Uruguay Round Agreements creating the WTO, the NAFTA, .
and three multilateral agreements on Telecom Financial Services
and Information Technology.

Full implementation of these agreements is critical to ensuring
their full benefits, to maintaining public confidence in our open
trading system, and to ensuring the success of our trade policy,
generally. :

To ensure that these agreements yield benefits, we have devel-
oped a strategy of vigorous monitoring and enforcement of trade
agreements, strategic application of U.S. trade laws, active use of
dispute settlement provisions in our trade agreements, and contin-
ued engagement in multilateral, regional, bilateral, and sectoral
negotiations.

Of course, one of our primary venues for enforcing agreements
and asserting U.S. rights is in the WTO’s dispute settlement mech-
anism. To ensure that the United States secures the full benefits
of the WTO agreement, the United States insisted on a strong,
binding, and expeditious dispute settlement system for the WTO.

This system, in its short history, has so far proven valuable in

achieving tangible gain for American companies and workers, and
also it has served as a deterrent. Our trading partners know it is
ready and availabie for us to use if they do not fulfill their obliga-
tions. :
As the world’s largest exporter, we are the WI'O’s most frequent
user of the system. So far, we have settled favorably 10 cases, and
we have won through dispute panels and appellate body reports 9
others. We have won favorable settlements and panel victories in
virtually all sectors, including manufacturing, intellectual property,
agriculture, and services.

Our most effective use of disFute settlement, though, is when we
secure early relief through settlement without having to go through
full litigation. Let me just cite a few examples of our successes in
dispute settlement: removal of barriers to pork and poultry prod-



ucts in the Philippines; elimination of aspects of In.onesia’s na-
tional car program; decisions requiring the removal of unfair bar-
riers to liquor l;ngorts in Japan and Korea; protection of intellec-
tual property rights in Sweden; full protection for copyright for
sound records in Japan; and elimination of Korea’s unfair shelf-life
standards on agricultural products. Only yesterday, the WTO ap-
pellate body upheld our panel victory against Japan in a case .in-
v:l!lvm J.z:pan’s varietal testing requirements for U.S. apples and
other . -

In almost all cases, losing parties have acted quickly to come into
compliance. This being the case, we find totally unacceptable the
failure of the European Union to implement the WTO panel and
appellate body reports on bananas, and we expect the EU to meet
its compliance deadlines on beef hormones.

While not as high profile as the WTO dispute settlement, it is
important to know that we actively use the WTO committees’
charged with surveillance to secure compliance. These committees
provide us with the opportunity to raise issues early on in the proc-
ess without having to invoke dispute settlement to solve problgms.

Our trade laws, including Section 301, Special 301 for intellec-
tual property, and Section 1377, as well as Super 301 in Title 7,
- which we will reauthorize by Executive Order, are of critical impor-

tance to ensure full implementation of both bilateral and multilat-
eral agreements.

They work in tandem with dispute settlement procedures and
also assist us in completing and enforcing agreements with trading

artéx?"fl that are not WTO members, or in areas not covered by

es.

Recently, to strengthen our Section 301 capability, Ambassador
Barshefsky announced the renewal, by Executive Order, of Super
301 authority. This will enable USTR to identify the most signifi-
cant unfair trade practices facing U.S. exports and focus exports on
eliminating those practices. We have also renewed by Executive
Order Title 7, enabling USTR to address discriminatory govern-
ment procurement Ipractices more effectively.

I would like, if I could, just to point out one very strategic use
of the trade laws in conjunction with WTO dispute settlement and
the other mechanisms in the WTO, that is, in the area of intellec-
tual propert%'l. -

Through the Special 301 process, through invocation of our laws,
we systematically monitor i:;i)]ementation of U.S. rights under the
WTO and bilateral intellectual property rights agreements. -

Through this process, v > have negotiated successful bilateral
agreements and brought a number of WTO cases, secured early set-
tlements in a number of cases, and we have even prompted compli-
ance by countries not targeted in these cases once they saw that
we went to WTO dispute settlement.

Let me turn, brie 1y, to enforcement of our bilateral agreements.
This is a very critical part of our enforcement strategy. In the case
of Japan, we have negotiated 35 agreements, many containing pro-
visions to promote deregulation and to eliminate anti-competitive
and discriminatory practices.

To deliver results in this area, there must be constant vigilance.
We are intensively working with our private sector, constantly



pressing a wide arra{ of officials at all levels in Japan to bring
prese:]ure to bear, while building domestic support in Japan for our
agenda.

In China, to build an intellectual property infrastructure there
and to enforce our intellectual property agreements, we have
worked integrally sud on a constant basis with Chinese customs,
copyright and trademark officials, prosecutors and judges, receiving
critical input from our industries, and relying on an extensive
array of intellectual property and legal experts in the U.S. Govern-
ment. In order to secure ef¥ective intellectual property protection,
it really must be done on this very coordinated basis.

As a final point, let me say that, as in all other areas of our trade
policy, to be successful in enforcing our trade agreements, this re-
- quires effective bilateral cooperation between the administration
and the Congress, and we are committed to continuing to work
with you on this important area. Thank you.

g ['l]‘he prepared statement of Ms. Esserman appears in the appen-
ix.
The CHAIRMAN. Thank you, Ms. Esserman.

Mr. Ambassador, I am concerned about the proposed EU legisla-
tion on hush kits. How will it affect our U.S. aircraft industry, and
what action do you propose to take if this legislation is not with-
drawn in Europ.s?

Ambassador AARON. Well, we are deeply concerned about this
issue. I have been dealing with the European Union on this issue
now for some time. It has been difficult, frankly, to get them to pay
attention to the fact that we have a real issue here. I think, finally,
we are getting through to them. S

The effect of this regulation essentially would be that any air-
craft not registered in the European Union as of April 1 of this
year would not be allowed to operate within the European Union
with hush-kitted aircraft.

In other words, aircraft that achieve the ICAO sound suppression
level that has been established by the ICAO through the use of ei-
ther hush kits, which are these kits that quiet the engine, or hy
re-engined aircraft that have quieter engines in them.

The rule, in effect, draws a line that is a design parameter. It
does not say that the aircraft have to reach a certain noise level
or have to be below a certain noise level, it says that it has to be
a certain kind of engine, that it has to be an engine with a bypass
ratio of less than three.

Now, the fact of the matter is, all the aircraft engines with that
bypass ratio are American. There are European engines—for exam-
ple, two British engines—whose bypass ratio is 3.1. The line was
drawn quite clearly to exclude us and include them.

Moreover, these engines that are permitted under this regula-
tion, many of them generate more noise than the U.S. hush kits
or the U.S. engines that are, in fact, excluded by the resolution.

So this is a regulation that, number one,.is not effective. Number
two, it is clearly discriminatory. Finally, it reduces the value of our
air fleet in the United States because only certain aircraft can be
equipped with hush kits, and those aircraft, if they cannot fly to
Europe, will not heve the same resale value. So it will have an im-

mediate impact on our airlines’ balance sheets.
‘ L



_ We consider this an extremely troubling regulation. We consider
it to be discriminatory. We are asking the European Union to delay
the implementation of this regulation so that we can work out a
reasonable compromise.

_ The CHAIRMAN. I am not quite clear on this. Now, if this regula-
tion goes into effect, how many U.S. planes might be affected, do
we have any idea? How many could no longer be used?

Ambassador AARON. Literally hundreds of U.S. aircraft.

The CHAIRMAN. Hundreds. So it is a very, very serious matter.

Ambassador AARON. We are talking about a net financial impact
on-U.S. airlines and in lost opportunities to sell hush-kits and sell
re-engined aircraft approaching $1 billion.

The CHAIRMAN. With all due deference to what you are doing, do
the Europeans understand the seriousness of this threat?

Ambassador AARON. I think they are beginning to, but just be-
ginning. Part of it, quite frankly, is due to the actions of Congress
in the submission of various legislation that would retaliate against
European aircraft, against the Concord, for example, if this regula-
tion were put into effect. That seems to have gotten their attention.

The CHAIRMAN. Well, I think it is critically important that they
understand at the highest level that this country is not going to sit
idly by and let this happen. To me, it is outrageous. It is the kind
of case that, if we do not show that we are enforcing it strictly, I
think it could create great problems. I cannot emphasize too much
the seriousness I see if this comes to pass.

Ambassador AARON. Well, thank you, Mr. Chairman, for your
support. I think it will be very meaningful in our discussions with
the European Union.

The CHAIRMAN. Let me ask you another question. You did men-
tion that you had reached a suspension agreement with Russia on
steel. Now, are the results consistent with what our steel industry
would have gotten if the case had proceeded to a final determina-
tion without a suspension agreement?

Ambassador AARON. Mr. Chairman, we believe that this package
of agreements, both the suspension agreement and the comprehen-
sive agreement on other Russian steel products, is, in fact, superior
in meeting our public interests than a simple finding of our obliga-
tions under the—

The CHAIRMAN. But by saying that are you taking into consider-
ation the international impact on Russia, or are you looking at it
strictly from the point of view of enforcing a trade agreement?

Ambassador AARON. Well, let me leave the impact on Russia for
the foreign policy people to make the point.

The CHAIRMAN. But is that not implicit in your answer?

Ambassador AARON. It is certainly not an issue that we were not
considering. I think, as Secretary Daley said yesterday, we are try-
ing to rectify and remedy a very difficult situation, but we are not
trying to bring Russia to its knees. But, on its own merits—on its
own merits—let me just say there are several advantages to this
suspension agreement and this comprehensive agreement.

Number one, it establishes a six-month moratorium at zero—
zero—Russian hot-rolled steel imports into the United States. This
is an unprecedented achievement in a suspension agreement.



Second, the amount of steel that is permitted for the rest of the
year will be under 345,000 tons. You have to compare that with the
rou.ghldy 20 million tons of hot-rolled steel that is consumed in the
Unite States annually.

Third, 1t.g.r<_>vides an iron-clad guarantee against circumvention
or the possibility that any other steel product could then surge and
upset the U.S. steel industry. So we have got, I think, strong guar-
antees against non-circumvention, strong guarantees against
surges from other areas. :

Finally, it provides a predictable level of imports that, in fact, the
antidumping order would not provide. The antidumping order pro-
vides a certain margin, but whether those margins would stay the
same on final determination, whether they would stay the same
over the next 5 years on annual review, how it would impact on
the market as the market went forward. _

So I think there are a lot of reasons here why this is a good
agreement from the standpoint of the U.S. steel industry. What it
does, in effect, it takes us back to 1996 for hot-rolled steel, and
1997 for all other steel products. That was a time when our indus-
try was extremely competitive, employment was good, income was
good, and we believe our industry can compete under those cir-
cumstances.

The CHAIRMAN. I will just make one comment. My concern, and
I hear you, but I think it does raise some questions as to the kind
of strict enforcement of the trade agreements that we think are so
important. :

Let me ask you, Ms. Esserman. I am very concerned about our
ongoing disputes with Europe, in particular, as well as Canada and
others that have really exposed, I think, some very significant
flaws in the current WTO disputes procedure.

By making some minor changes, they really avoid decisions in
our favor, they do not take the action that they are supposed to,
and they are getting away with it. It sort of means continuous liti-
gation. What we are going to do about that?

Ms. ESSERMAN. Well, we are going to do a number of things.
First and foremost, in those proceedings we are going to exercise
fully our rights. We are going to make clear to the Europeans and
to the Canadians that we expect compliance, and if they do not
comply, that there will be consequence to pay for it.

We have done that systematically in the Bananas case, and we
have been making that clear in the Beef Hormones case. We, in the
Beef Hormones case, seek to secure access for our beef exports. We
have told the European Union that we are willing to discuss a reso-
lution of this. In fact, we put forward a proposal which we are dis-
cussing with the Europeans right now. »

However, given our experience in Bananas, and given that the
clock is running, we have made it clear to the Europeans that, if
there is not compliance by May 13, there will be consequences to
pay.
With Canada, we are now——

The CHAIRMAN. Let me just make one comment, if I may, there.
When we say there will be consequences, I worry a little bit. I
know you cannot spell out at this time what they will be, but I
think it is critically important that, when we say there are going



to be consequences, that they will be serious, significant con-
sequences.

oo often in other areas recently, we make threats and nothing
happens. We cannot permit that to happen in this area if we are
going to build a bipartisan consensus on trade. I just cannot em-
phasize how critically important I think this is.

ahead. Let me just add to my question. How are we going to
correct this situation for the future?

Ms. ESSERMAN. Let me share your concern and just offer, by way
of example, our Bananas case in which I thi we have dem-
onstrated at each phase how serious we are about demonstrating
the cost of noncompliance. We have done that at every phase of the
proceeding.

I think you raise a very important question, though, as to how
we are going to address this in the future. We are, right now, en-
gaged in dealing with that. There is an ongoing review of dispute
settlement that was required at the time that we signed our WTO
agreements and created this dispute settlement system.

We have an opportunity, through this review, to try to correct
this issue. Indeed, we are focusing on the issue of compliance. We
had a very (Froductive meeting last week in the WTO. The chair-
man of the dispute settlement body called a special meeting on this
and we presented a range of ideas in this regard. I will tell you
that a number of our trading partners share our concern.

So we are going to work intently in this review process to resolve
this issue. What we are seeking to ensure is that a country, like
the EU, cannot simply replace its WTO-inconsistent regime with
. another one. That is what we are working toward resolving.

We are also, of ccurse, in this process seeking to address other
issu&s, such as the transparency of the dispute settlement system
itself.

The CHAIRMAN. Well, I just want to reemphasize the importance.
In fact, we are going to invite you and members to come and meet -
with the committee in the near future on this because it is of such
critical importance if we are going to really develop a new consen-
sus. -

I worry when we talk about consequences we not only make sure
it hurts but have a solution to it in the future. We talk about let-
ting China become a member of WTO and how important that is.
But if China can ignore the consequences of taking something to
the dispute settlement, why bother? I just think it raises very seri-
ous questions.

Ms. ESSERMAN. Well, let me agree with you. Again, it is particu-
larly disturbing that the EU, as one of the important trading part-
ners in creating this system, would not comply with its dispute set-
tlement obligations when 1nany other countries have done that, cer-
tainly we have done that, Japan has done that.

So we expect Europe to comply and we also believe that they
should join us in seeking to resolve the problems in the dispute set-
tlement process. Having said that about the EU, I would say that
there has been compliance, generally.

As I mentioned in my testimony, we have gotten some very early
results simply through filing consultations. Countries know that we
are serious about litigation and, rather than go through full litiga-



tion and being branded not being in compliance with the WTO,
they have chosen to change their regimes.

The CHAIRMAN. Senator Moynihan?

Senator MOYNIHAN. Thank you.

Ambassador Aaron and Ms. Esserman, and any who might be lis-
tening, if the Chairman seems aggressive on this matter, keep in
mind that this committee last year, under his leadership, by a
near-unanimous vote, proposed to reauthorize the negotiating au-
thority that the President has requested and which he is request-
ing again. But we are not going to get it if we have not got some-
thing to show. ‘ .

Sir, you mentioned that the Koreans are building a $7 billion air-
port, Asia’s largest, at Inchon. Well, to people of my generation, In-
chon resonates. It was one of the largest amphibious landings we
ever had.

We still have 37,000 troops in Korea and they will not let us sell
escalators to their new airport? Well, maybe they do not need
37,000 troops. I mean, we can talk that way. We have a right to
talk that way.

I would say to you, Ms. Esserman, one of the great achievements
of American technology in recent years was fiber optics. It all hap-
pened down in Corning near Cornell in a very rapid sequence and
it has quite changed the world.

The Chinese are now saying that Corning cannot sell fiber optics
in China if they do not give Chinese the technology. And they want
to get into the WTO? Tell them, just do not even think about it.

‘Ms. ESSERMAN. Well, let me tell you what we are telling them.
We are telling them that those policies are unacceptable. We have
raised, at the highest levels, concerns about import substitution
policies and about this technology transfer. We are going to ap-
proach this, not only through our WTO accession talks, but on a
bilateral basis. Rest assured that we will seek to get this issue re-
solved, and this must be resolved in order for us to secure an effec-
tive accession.

Senator MOYNIHAN. Well, will you tell them that this committee,
which is for trade, has to persuade the American people that these
things are not going to take place with impunity?

Ms. EsseRMAN. 1 would be delighted to convey that message,
Senator.

Senator MOYNIHAN. I wish you would. Call up Panmunjon, will
you, and tell the troops they might get ready to pack. Seriously.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Moynihan.

Next, Senator Grassley?

Senator GRASSLEY. I am going to start with Mr. Aaron, and I am
going to use a very narrow example. You can answer just to the
narrow example I am giving you, but you can also use it as an ex-
ample of what you might try to accomplish for like things in other
countries.

In March of 1998, I raised an issue with Ambassador Barshefsky
regarding the effort of the Maytag Corporation my State of Iowa
to sell its new horizontal access clothes washers in Korea. This
washer is highly energy and water efficient, saving 58 to 70 per-



cent of energy and 30 to 48 percent of water used by conventional
washers.

Maytag, of course, could sell a substantial number of washers in
the Korean market, but they are blocked by Korean regulation ban-
ning the importing of appliances that contain internal electric
transformers.

Maytag officials tell me that no Korean official will tell them
which exact law or regulation applies, nor will they provide any in-
formation in writing, even after a year of trying by Maytag, to nail
down what Korean regulation might be impacting this,

These are, of course, non-tariff barriers by Korea and most likely
violate the reciprocal national treatment provisions of the U.S.-
Korea Friendship, Commerce, and Navigation Treaty, which would
certainly form the basis for a 301A action. : -

I understand that Secretary Daley will soon lead a business de-
velopment trade mission to Korea. So what can you do to use this
as an example of our efforts to fight non-tariff trade barriers, to let
people in other countries know that we are serious, as Chairman
Roth has so forthrightly stated during this hearing, that we must
do in order to let them know we mean business. What can you do
in the context of maybe Secretary Daley’s mission to resolve this
problem?

Ambassador AARON. Well, first of all, I can assure you that we
will raise this issue with the Koreans on Secretary Daley’s mission.
Secretary Daley met with the Maytag Corporation officials not long
ago to discuss this matter, and he intends to follow through on it.

Our understanding of the rule that seems to be at issue here is
that the Korean Government does not allow, for washing machines,
a step-down transformer to be used. The electric power for this par-
ticular Neptune Maytag machine is for 110-volt, 60 cycles, of the
sort that we have here in the United States, while they have 220
at 60 cycles. There is no basis for this rule.

The fact that they have a rule is not an excuse, in our judgment,
to exclude U.S. products and we will take this up directly with
them. I have to say, this is an example of exactly the sort of thing
we are trying to deal with with our Trade Compliance Center.

We are now working on 20 cases around the world in which cer-
tifications, various kinds of red tape, bureaucratic obstacles, certain
kinds of technical requirements, are all at issue. I think this is one
of the most important areas where we really have to be very vigor-
ous in defending our rights, and will do so in this case as well.

Senator GRASSLEY. Yes.

Ms. Esserman, I would like to use an example that involves Can-
ada and poultry, but at a little different angle than what I used
as Korean. Again, you can use either the example as it affects a
part of our agricultural industry and my State of Iowa, or you can
use it as a wider basis for giving us some evidence of the adminis-
tration’s efforts to counteract this sort of non-tariff—or I should say
in this case, not non-tariff, but what is a conflict between an agree-
ment and U.S. law. Bad treaties or treaties with huge problem
areas can still cause a lot of trouble that even reasonably good dis-
pute settlement procedures cannot fix.

So I would point to an example of poultry producers in not just
Iowa, but it affects all U.S. poultry producers. When the United



States and Canada concluded a free trade agreement, we expected

that all agricultural trade between the United States and Canada

would be duty-free by 1998.

_ But another treaty, the Uruguay Round Agreement on agri-
culture, permitted some countries like Canada to retain high tariffs
on a broad range of U.S. agricultural exports. When U.S. poultry
producers tried to export their products to Canada, they were
stunneél to learn that Canada still had a tariff of a whopping 285
percent.

When the U.S. poultry producers challenged these tariffs in a
NAFTA panel proceeding, the NAFTA panel sided with Canada.
The NAFTA panel ruled that, under the agreement on agriculture,
the Uruguay. Round, Canada could keep its huge tariffs on U.S.
poultry, despite earlier commitments that Canada made to phase
out these high tariffs under the Free Trade Agreement.

So, the agreement on agriculture effectively stops Iowa poultry to
Canada. I believe that this pitfall should have been spotted before
.it became so serious. What can you do to make sure that the trade
agreements that we sign with our trading partners do not have
these harsh, unintended consequences?

Ms. ESSERMAN. Senator, I think the important thing, as we sat-
isfy our agreements, is that we make sure that we, in subsequent

agreements, do not do anything that nullifies or impairs the rights

that our producers have achieved in earlier agreements. We need
to be very careful to make sure that the NAFTA and our multilat-
eral agreements work in tandem to promote greater access rather
than to reduce access.

Senator GRASSLEY. Thank you, Mr. Chairman.

The CHAIRMAN. I would just make one corament. This is a fight
that has been going on for years now, and nothing happens. I just
find that totally unsatisfactory.

Senator Baucus?

Senator Baucus. Thank you, Mr. Chairman.

In somewhat the same vein, I guess I will ask you, Ms.
Esserman. Well, I can tell you, people are becoming very impatient
about the beef matter. It has been 10 years. Ten years since Eu-
rope slapped on its regulation prohibiting the import of American
beef. Ten years. The estimate back then was, as I recall, $1 million
Jost annually. Maybe that is $1 billion lost, I do not know, over the
last 10 years.

I do not know what the United States has done about it. I know

we have taken a lot of action, but it does not really seem to have
stopped the Europeans from imposing this unfair barrier. We know
it is unfair. The WTO has ruled that it is unfair many times. It
is wrong and Europe has to open up. -

A small anecdote. When Margaret Thatcher was Prime Minister,
several of us were visiting with her and I asked her about this. She
agreed that it was a bogus trade barrier, that it was the continent,
she said, that was the cause of it.

Regardless of whose fault, we know it is unfair. All organizations
have looked at this on a scientific basis and found it to be unfair.
As I understand through the WTO rules, we have, as late as July—
by the time we Americans give our retaliatory lists and they appeal



the list, and back and forth, it is July, perhaps. Who knows what -
is going to happen by then.

I mean, I do not want to have to sit and ask this question any
more. Certainly, producers around the country do not want to have
Ee gnd others ask this question any more. I mean, what gives

ere’

Ms. EsSERMAN. Well, we share your impatience, Senator. You are
Tlute right to be impatient. That is why we have begun the process.
We have been telling Europe for quite some time that we were seri-
ous about this May compliance gate. We are, as I said, in discus-
sions with the Europeans, because, after all, what we are seeking
here for the industry is access. That is what they have been seek-
ing for all these years.

However, if we cannot reach any kind of resolution with the Eu-
ropeans, we are prepared to demonstrate, at a time certain, that
there are consequences. We have made it clear. We have developed
a schedule and we will work according to that schedule.

Senator BAucus. I may be missing something. What is there to
discuss? I mean, they have violated O and so we retaliate, pe-
riod. What is there to discuss?

Ms. ESSERMAN. Well, if they cannot afford access, which is what
our beef exporters want, then there will be nothing to discuss. But
what we are trying to discuss is a resolution that would afford our
beef exporters access to the market. And if that is not possible,
then we will take steps to rectaliate.

Senator BAUCUS. Again, what is there to discuss? Why not, if
they do not allow access, they do not allow our beef in by a certain
date, why do we not just plain retaliate?

See; I think the more we talk, the more we play their game, the
more they play us like a violin, the more they just keep stringin
us out. It is the old thing, “Walk softly, but carry a big stick.”
There is no use arguing with them. I do not see any point in argu-
ing with them. The WTO has ruled. There is no further discussion.
We just retaliate, period, until they finally relent.

Ms. ESSERMAN, Again, we are prepare(f to retaliate, Senator. But
since the—-

Senator BAUuCUS. So when are you going to retaliate?

Ms. ESSERMAN. We are working according to the schedule that
we have laid out. And if there is not compliance by May 13, then
we will take actions consistent with the WT'O deadlines.

Senator BAucus. Whoa, whoa, whoa. Those are weasel words.
You will take actions consistent with the WTO deadlines? I am not
asking about actions consistent with the WTO deadlines, I am ask-
ing, when is the United States going to retaliate, pure and simple?

Ms. ESSERMAN. I believe the schedule would lead to a retaliation
date, I believe, in July. ,

Senator BAucus. So I was right. Under WTO, the earliest that
I can expect, and our meat producers can expect, any action is not
until July.

Ms. ESSERMAN. Well, Senator, I would say that every day we are
taking steps to make the Europeans understand that we are seri-
ous. I do believe it is worthwhile to be in discussions so we can see
if there is a way to afford access quickly, since certainly that is bet-
ter than retaliation for our beef exporters.



Senator BAucus. What would happen if we were to, just to plain
and simply, retaliate today? Why can we not do that? What if we
were to do so, force the issue, make something happen here?

Ms. ESSERMAN. We could retaliate today.

Senator BAucus. Why do we not? What would the adverse con-
sequences be of retaliating today?

Ms. ESSERMAN. Well, the adverse consequences may be that we
v&lr:ngld lflltimately not have market access and it would be just a
chain of—

Senator Baucus. I thought WTO ruled in our favor.

Ms. ESSERMAN. It did. And after the WTO rules in your favor,
you seek to achieve access through discussions with our trading
partners. In fact, that has worked with many other trading part-
ners, and that is what we are seeking to achieve.

Senator BAucus. Well, with all due respect—believe me, I know
you are trying hard—1I just think we are being too easy. I think we
are being too nice. I think we are being too process oriented here.
We are not results oriented. We are not just sticking up for our
people in the way that it allows us. I strongly suggest that the
United States simply retaliate.

My experience in these matters is that actions speak louder than
words, that when they see us finally acting, that they are going to
finally do something. But we are not acting, we are just talking,
and they are not going to do anything.

My very deep experience is that no country altruistically, out of
the goodness of its heart, lowers a trade barrier. They never do,
they never will. They will only lower a trade barrier when there
is leverage, and the leverage we have is retaliation. I urge you very
strongly to retaliate and let them squawk and let them finally open
up, because they are not going to until you do.

The CHAIRMAN. Senator Thompson, it is your turn.

Senator THOMPSON. Well, I never thought I would attend a hear-
ing where I would feel like maybe I was the wimp in the crowd.
[Laughter.] I am beginning to get that impression.

It looks to me, in listening to this, that we have got a procedure
here that inherently leads to frustration. You say the average time
is two and a half years for resolution of these matters. Clearly,
some of them have been going on much, much longer. It looks as
if minor adjustments are made sometimes.

We win at the WTO, minor adjustments are made, and they in-
sist that you go back through the entire procedure again. I do not
see why another country would have any incentive not to take the
two and a half years, five years, or 6 years, whatever is available
to it, because there is nothing to be lost by doing that. I certainly
do not see what the resolution of that is.

But am I correct, as far as WTO dispute resolution procedure is
concerned, in cases where we have taken it there and we have won
and we are still having problems, we have never really imposed
sanctions pursuant to any of those WTO procedures, have we?

Ms. ESSERMAN. No.

Senator THOMPSON. When we talk about sanctions and retalia-
tion and so forth, when we do it, it will be a case of first impres-
sion, will it not? I mean, you are talking about, what are the re-



sults? We do not know what the results of that will be because we
have never done it, have we?

Ms. ESSERMAN. Well, first of all, we are very early in the testing
of the WTO dispute settlement system. And let me just say, gen-
erally, though, there has been compliance with WTO dispute settle-
ment decisions. And we have achieved early settlement in many
cases. I just think it is important to provide that background.

We are, indeed, having very serious problems with the Euro-
peans and we need to make sure that we correct this problem. We
are, indeed, very much in the process of demonstrating to the Euro-
peans our seriousness in Bananas, and we have taken——

Senator THOMPSON. So you are saying, let us not forget our suc-
cesses along with the problems that are there.

Ms. EsSERMAN. Well, we have much to gain from this system.

Senator THOMPSON. That is a legitimate point. With regard to
the question of, what are some of the consequences, if you go down
that road and you have to impose sanctions or retaliate in some
way, I was interested in reading the statement by Mr. Orr of the
liquor industry.

He was saying that he was looking at the Beef Hormone case
and saying, “We are concerned that trade in distilled spirits may
be disrupted by U.S. retaliatory measures in the Beef Hormones
dispute with the EU.”

So you have got industries over here saying, go against them but
do not mess us up. They suggest that we have a targeted approach
to retaliatory measures, perhaps limiting them to the specific sec-
tors involved.

Do you know what that means, or is that possible so that when
you start choosing how you retaliate and what industries you re-
taliate with regard to, how do you minimize disruption of other in-
dustries who have their own WTO situations going and they are
pretty satisfied, maybe, with the direction in which they are going?

Ms. ESSERMAN. Well, Senator, I think you have hit on some of.

the issues that have been raised by retaliation. Again, I would say
that retaliation is a very important mechanism, particularly when
you have recalcitrant countries like the EU.

When we are fashioning retaliation lists, we take into account
the comments of our industries because certainly we want to mini-
mize any impact on our own industries when we are seeking to re-
solve a problem of one of our export industries.

Senator THOMPSON. With regard to intellectual property rights,
clearly, American companies are at the forefront here. I suppose it
‘is not surprising when piracy occurs, but it is especially disconcert-
ing, I think, when it is happening with regard to our close friends.

I am referring to Israel. I read something last month that says,
“U.S. companies lost over $170 million in revenue during 1997 be-
cause of Israel’s export-driven pirate auto CD market.” The same
article said, “According to the Business Software Alliance, the U.S.-
based industry lobby, nearly 70 percent of all software installed on
computers in Israeli businesses in 1996 was illeﬁ J

What steps are the United States taking with regard to this, ei-
ther uni!’ateraliy or within the WTO, to address the piracy problem
in Israel’



Ms. ESSERMAN. Well, we share your concern about this piracy
problem. We have raised it at the hl;fhest levels of the Israeli Gov-
ernment and we will continue to do so. As I mentioned earlier
toda , we do _have_a domestic letial process, the Special 301 process,
in which we identify countries that have problems with intellectual
property protection.

Senator THOMPSON. What does Special 301 give you that you
would not have without 301, other than identig'ling the problem?
The problem has been identified.

Ms. ESSERMAN. Well, actually, Special 301 has been enormously
eﬁ'ectl_ve because countries do not like to be labeled as non-compli-
ant with intellectual property norms, so it has led to us securin
important changes in intellectual property regimes. We have use
that also in conjunction with the WTO where we filed cases and
gotten very, very early results.

So, as we are going through this Special 301 process, we are
going to be looking very carefully at the situation with Israel,
pressing them to change immediately to avoid these kinds of des-
ignations. We will also be working with them to secure their imple-
mentation with their WTO obligations.

Senator THOMPSON. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Thompson.

Next, we have Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing. I know the purpose of this hearing is to develop
a record for purposes of possible statutory reform where we find
‘the current enforcement measures not to be operating. I am par-
ticularly focused on those aspects of enforcement that relate to the
North American Free Trade Agreement.

One of those has to do with the agricultural provisions as they
affect Ferishable fruits and vegetables. One of the problems is that
the relief mechanisms require such a time to initiate that, by the
time any relief is available, the product has lost its value.

Does the administration have any suggestions as to what can be
done within the current enforcement regimes as it relates to per-
ishable agricultural products, or will you be recommending any leg-
islative changes that might provide some effective expedited en-
forcement in these particular areas, either one of them?

Ambassador AARON. Yes, Senator. We have been looking at your
proposals very carefally. I think, as you may know, our staff at the
Import Administration has met with your staff earlier this month
to go over those proposals. We would hope that we could develop
something out of that.

I am not in a position, simply because I only the Commerce De-
artment, to say whether we can either put forward or endorse a
egislative package that would include some elements there. But

we are optimistic. We want to work with you on it and we are
hopeful that something can be done to meet this obviously very dif-
ferent kind of situation with perishable goods.

Senator GRAHAM. I appreciate those encouraging words and hope
that, in the new few weeks, that we can continue to move this proc-
ess through the Department of Commerce and other agencies of the
Executive.



It was just about 22 months ago that I was in Mexico City, .
slightly in advance of a visit that the President took to Mexico
City, and we were very pleased to hear that, as part of the meeting
between the two Presidents, that we could anticipate an opening,
at long last, for Florida citrus into Mexico.

It is now 22 months later and we still have not gotten any open-
ing for Florida citrus into Mexico. Do we have any time table as
to when that might happen, under the NAFTA?

Ms. ESSERMAN. Senator, I do not have specific information for
you, but I am happy to talk to those at USTR that might know and
give you an update,

Senator GRAHAM. All right. During the course of NAFTA enforce-
ment, we had some experience with the antidumping provisions.
And while the result that we ultimately received, I think, was gen-
erally thought to be a constructive one, there was concern about
the expense and the time required to access the antidumping provi-
sions.

Does the administration have any thoughts as to what could be
done to expedite the use of the antidumping provision when it is
determined that a country is selling at below its cost of production?

Ambassador AARON. I will be frank, I do not think that we have
looked at that carefully. But we will, and I will definitely get back
to you as to whether there are ways to make that an issue that
can be resolved.

I know we have run into this question, for example, in some of
the other agricultural areas, where it is basically not feasible for
some of the Eotential parties to put together the resources that are
required. I think we are going to have to find some way to do that.

Ms. ESSERMAN. Senator, one of the difficulties is that, over the
years, in working with industry -and in working with this commit-
tee to ensure that we have strong trade laws, we now have a num-
ber of very highly complex provisions. One of the difficulties, hon-
estly, is that, for small industries, it makes it a little bit more dif-
ficult to understand those provisions.

I would say that the Commerce Department has really done
something quite admirable in finding a way to provide a signal to
those countries that are engaged in unfair trade practices by
amending their procedures on critical circumstances to secure real-
ly earlier effective relief. I think that is a new, im;l)ortant change
by the Commerce Department that could be valuable for the fruit
and vegetable producers.

Senator GRAHAM. Well, in my remaining seconds, I know I am
speaking to the choir, to the two of you. But I want to join with
the comments that have been made. Ig we have any chance of pass-
ing expanded trade legislation, it is going to be the result of the
administration demonstrating its capacity and will to be effective
in enforcing those agreements that we already have.

I believe that the most significant sector of our economy for this
is agriculture, both because it feels particularly wounded by fail-
ures to enforce in the past, while its tradition is one of exporting
expanded trade. So that of all the groups that are currently op-
posed to expanded trade, in my judgment, agriculture is the most
retrievable. The key to that retrieving operation is going to be ef-
fective enforcement of existing agreements.



The CHAIRMAN. Senator Chafee?

Senator CHAFEE. Thank you, Mr. Chairman.

Ms. Esserman, do you operate solely within your particular area
that is, you can recommend retaliations but you cannot get beyon
that? Let me give you an illustration of what I am talking about.

There have been two examples brought up here today which I am

not familiar with, but I just garnered from listening, one involving
Korea, the other involving Israel. '
. Now, in both of these instances, these are nations which we are
giving a big hand to outside of your sphere, in Israel’s case, mas-
sive aid we are sending to them every year, in the case of Korea,
as was mentioned, we have 37,000 troops over there.

So you have these situations arise. ] am repeating what has been
said. I do not have personal knowledge of this, but in one case, ap-
parently in this massive airport they are building off Inchon, we
are excluded. In the case of Israel, apparently there is tremendous
piracy going on in connection with intellectual property.

Now, what tools do you have at your disposal if you want to do
something about that? Do you have a way OF transmitting your con-
cerns to a broader area, to those who are determining what num-
ber of troops we will have in Korea, or how much aid we will give
to Israel? What can you do about that?

Ms. EssERMAN. Well, let me say that, when we are making our
trade policy decisions, we actively involve those in the administra-
tion that are involved in these broader policy areas.

When we are seeking to secure compliance, we do not go only on
our own in meeting with our counterparts, we engage the State De-
partment, the Commerce Department, the NSC, to assist as they
are dealing with other issues, to secure compliance and to bring the
i)ther issues to bear. So this is something that we do not do in iso-
ation.

Senator CHAFEE. I mean, it seems so bizarre that these two coun-
tries which we are helping in a very, very substantial fashion, are,
as reported—and again, I am relying on others for this informa-
tion—are acting in the fashion that you just determined.

The CHAIRMAN. May I just make a comment, because I think you
have just made a very valid point. I am concerned about the clout
of the USTR. Would a Secretary of Trade not have a lot more say?
Today you have to bring all these other groups in, and obviously
there has to be some inter-cabinet discussion, but I worry. Where
is the clout of the trade Jxeople currently? I think that is something
we ought to be concerned about.

Senator CHAFEE. That is fine.

How would you raise how the U.S. behaves in connection with
decisions that go against us? First, I would say, in throwing you
a lifeline, that you indicated under the WTO settlement process we
have prevailed in 19 out of 21 cases. So you are doing your best,
with considerable success.

But how is our record? How do we behave? Are we beyond re-

roach, the U.S., when a decision goes against us? Do we comply?
ow would you rate us? :

Ms. EsSERMAN. I rate us well. We have taken steps to comply
when decisions have gone against us in these cases, though. We
have been able to make minor adjustments to secure compliance.
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Senator CHAFEE. Well, I think it is terribly important that we be-
have correctly. And I must say, I am stunned by the EU’s situation,
the bananas. We won the decision and they have just, in effect, told
us to buzz off, they are not interested in doing anything about it?

Ms. ESSERMAN. They have not done anything about it, that is ex-
actly correct. That is why we have been determined to take action
and have been taking steps at every phase. That is why we actu-
ally also look into the future.

We are making sure that we change the system to prevent a
country to simply replace one WTO-inconsistent action with an-
other. That is what we want to try to address in this ongoing dis-
pute settlement review in the WTO.

Senator BAucuUs. I am sorry. Could I ask her to repeat that? I
d%d nc‘))t understand that last statement. Could you repeat that,
please? ,

Ms. ESSERMAN. Senator, when we signed the WTO agreements
we agreed that there would be a review of the dispute settlement
processes within 4 years. We are engaged in that review now. We
do believe that this is an important time to fix this problem, and
we are engaged in doing that now.

Senator Baucus. Thank you.

Senator CHAFEE. All right. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Chafee.

Senator Kerrey, please.

Senator KERREY. Thank you, Mr. Chairman.

I want to thank both Ambassador Aaron and Ambassador
Esserman. 1 appreciate, very much, the testimony. I found it to be
very helpful in sort of outlining both the successes and the chal-
lenges, the shortfalls, where we need to strengthen. This committee
is very much aware that it is going to be very difficult to get Nor-
mal Trade Authority passed through this Congress.

We are going to have to persuade, especially, members of the
House of Representatives who stand for election every 2 years and
who I think, as you can tell from the tone here, are picking up from
their people that they dd not feel much success.

One of the reasons, I think, is that, in spite of these numbers—
the numbers are quite impressive, Ambassador Esserman. I think
you did a very good job of stepping back and getting the big pic-
ture. The economy has grown from $7.1 trillion to $8.7 trillion,
there are 18 million more jobs since 1992, the average wages have
increased. I mean, it is an impressive performance. But, in addition
to that, there has been a lot of trauma out there in America, a lot
of restructuring. That is a name that is euphemistically applied to
the behavior.

But just take one sector. For example, in sugar, which is a paro-
chial interest of mine. I voted for NAFTA, and one of the reasons
I did, was there was a side agreement. Mexico now does not want
to abide by the side agreement, and the reason is, they do not want
to go through the trauma.

We did. We down-sized our domestic sugar industries. We went
through the trauma. We experienced a decline in employment, a
decline in profit, a decline in acreage. I mean, we adjusted because
the sugar industry knew they could not come to the Congress and



get protection. Well, Mexico does not want to go through the trau-
ma. I understand that.

Senator Chafee asked, how do we do? We sometimes get in the
mood of not wanting to go through the trauma either when adjust-
ment is needed. But, in general terms, the reason we have lifted
our standard of living is that we have had a pretty light hand, the
government has, on industry. We have had a very open trade pol-
icy.

One of the concerns that I have got is, it seems to me, as hard
as you and Ambassador Aaron, Ambassador Barshefsky, and Sec-
retary Daley are working to try to expand trade, sometimes other
areg;s of the government do not seem to put as big of an emphasis
on it.

For example, it seems to me that the IMF did substantially
dampen demand, and we hailed that as a great victory. But if you
look at the exports right now in Asia, they are heading south, and
are likely to head further south. :

In the visitations that were made to Japan, trying to get Japan
to stimulate its economy. I did not hear it, and maybe it was out
there, but we should have led with trade. It would stimulate their
economy, to give their consumers a break and allow them to buy
cheaper goods from the United States. They certainly have no trou-
ble wanting to ship cheaper goods to us.

Likewise, in China. When we talk to China about the WTO, it
is not about WTO accession. They have got a tremendous economic
problem. It would benefit them to knock back tariffs on pork.

It would benefit me, as well. But they have FOt a 14 percent tar-
iff on pork, a 17 percent value-added tax, plus lack of transparency.
They need laws that will enable their consumers to get a reduction
in price that would stimulate their economy.

o here we are asked for $17 billion of new authority for IMF,
and I hear the administration hammering like mad trying to get
that approved, and we finally did. But I do not hear in either the
high-level bilateral discussions or in the requests for IMF funding,
them saying, change laws to liberalize your trade because your con-
sumers will get a break, you will stimulate your economy.

Everybody looks at our economy right now. The latest seems to
be that the good news is, Americans not only are not saving, be-
cause they are not saving, they are consuming, they are buying
things, and that consumption is fueling our economy. That is why
trade liberalization in China would benefit them.

I just, with great respect for you and the Trade Representative
and Secretary Daley, what I do not hear consistently from the ad-
ministration is the need for these nations to change their laws that
will enable them to make progress.

I mean, take Russia. It is a heck of a lot more important for the
Duma to pass a law allowing for the protection of private property
than it is to do star two. We surrounded ourselves with some of the
most corrupt industrialists on the planet in Russia. Their privatiza-
tion exlperiment has been a disaster. We are whacking them now
on steel.

So it seems to me that trade is not going to work very well un- -
less the standard of living in the rest of the world rises. The only
way that standard of living is going to rise is for them to do what



we have done. It is not just in our interests, it is in their interests
to pass laws that will liberalize their trade and liberalize their
economy. A

I mean, the failure of NAFTA, in my judgment, is that after they
devalued the peso, we did not hammer Mexico and work with them
to try to get them to take off the price controls that they had, to
reduce the amount of corruption that exists throughout their econ-
omy, to be more liberal, and perhaps to a bilateral development
deal that will enable them to raise their standard of living. And
this is just a lecture to all of you.

For your information, I think we are going to have to get some-
thing that is permissive on labor and a trade agreement. We are
not going to get it passed. But we are also going to have to put a
round in the chamber and strengthen 301 to shorten the process,
as Senator Baucus has mentioned with beef, and Senator Graham
has as well, something that will give our citizens a sense that we
are going to be able to enforce these agreements.

I suspect, once again, I am going to vote for it, but it is getting
increasingly difficult to vote for it when we have to go back home
and say, here is why it takes so long, here is why the restructuring
that you have done is not going to be reciprocal.

So, there is no question at the end of this long statement. I just
wanted to let you know that, in general terms, I do support the
Trade Negotiating Authority, but I will be looking, as this commit-
tee develops legislation, for ways to strengthen our ability to make
certain that our trading partners do what we do.

But I have got to say to you, I hope that the balance of the ad-
ministration, from the President on down, understands that there
are bigger areas of concern that could actually dwarf what we get
out of trade agreements in terms of improving the economy of the
United States of America and the economy of the rest of the world.

The CHAIRMAN. Senator Rockefeller?

Senator ROCKEFELLER. Just following up on Senator Kerrey's
question. Mr. Chairman, I would just like to say for the record—

Senator KERREY. Did you want me to laugh, is that what I was
supposed to do? I am sorry I did not acknowledge you, Senator.
That was very funny and witty. [Laughter.]

Senator ROCKEFELLER. Mr. Chairman, I just want to say publicly
- that I am very, very unhappy—and this has nothing to do with
you, because you have done everything in the world you possibly
could—that Sue Esserman, who has to take off this afternoon for
Geneva to debate exactly in the position called General Counsel of
USTR, which is not unimportant, it is huge, has once_again had a
hold put on her nomination. You negotiated that out last time. It
was bananas, it was Trent Lott, whatever. But she is not con-
firmed, and she is excellent. I have fought for her at every stage
of her progress. What does it mean, talking about enforcing trade
laws, when we in the Congress will not confirm the General Coun-
sel for the U.S. Trade Representative’s Office? I would say, both to
you and to Senator Moynihan, because I guess I cannot presurae
that the hold has been put on on the Republican side, but I suspect
it is—and it may still ge over bananas; I have no idea—but it is
an absolutely unconscionable situation for Sue Esserman.



She goes over there with all the full standing of her brain, her
will, and her tenacity, but with sort of the pettiness of the Con-
gress of refusing to recognize her position, which is already fully
recognized and which we have fully worked out.

Idonote t an answer on that, I just want to register a great
sense of grief, really, of us, the Congress, shooting ourselves in the
foot, where we could be doing something about that.

Now, I want to take to my more familiar position, to attacking
the administration. [Laughter.] On steel, when Bob Kerrey men- -
tioned we were whacking the Russians, I beg to differ. We did not
whack the Russians. What we did, is we decided that Russia was
in such precaricus position that we did a suspénsion agreement
wl'llth tlzhem, which is still going to allow them to do imports too
cheaply.

So, In a sense, in this whole context, Ambassador Aaron and
General Counsel Esserman, you are going to have a harder time,
as I have already said, on fast track with me. I could not imagine
myself not voting against fast track, but I can now because the deal
is all changed. When I came to understand what Max Baucus,
North Dakota, and some of these States were going through on
- %l_)us_e..We are taking it now in West Virginia, but it is not West

irginia.

It is masked, which I have said before and which you know very
well, by the United Steel Workers contract, which has a no lay-off
clause in it. Those pezi)le are, in fact, laid off, they just happen to
be being paid until July comes, when the contract runs out, then
they will be out in the street. They are cleaning machinery and
sweef)ing floors right now. That is going to be close to 100,000 more
people.

Now, we talk about enforcing trade laws. We have a trade law.
We know of at least three countries and ﬁlgnty of others that are
already violating it. The President is talking about resorting to
something called Section 125, which I do not think has ever been
used, in which he talks about a proclamation on quotas, which he
may then try to pass off as a quota bill, because the American peo-
ple do not follow these things very closely. They will say, oh, the
President is doing a quota proclamation or a quota something. But
it is a proclamation, it does not mean anything.

I do not know how to get through to the administration. I am
doing a Bob Kerrey. I would say to both of you, I simply do not
know how to get through to them. I made that comment about Bob
Rubin. I understand the world. I was brought up in the inter-
national environment, an international family.

I am going to the Japanese Embassy for dinner for my Uncle
David, Chairman Roth. In the meantime, I am giving the Japanese
all kinds of trouble because they are 42 percent of our import and
dumping problem. I do not know how to get through. :

ether it is the legacy building. thing or bringing the whole
world back up, but does the world have to work like that, that you
either cure the world in a generic sense, holistically, purely, per-
fectly, or that you do that in general terms, but that you also un-
derstand that, where people are violating trade laws, that you do
not allow that and that tlv,_'lou come back at that? The Department
of Commerce did it, and they did it on two countries with one prod-



uct. And then you have the suspension agreement with Russia, -

which is not going to work.

So Section 201, to me—and Chairman Roth, and Ranking Mem-
. ber Moynihan have both spoken to that, have written, I think, to
Secretary Daley about that. Yes. I do not know what to do about
the administration on this. .

I went to Pittsburgh last week and I had a steel hearing with
Steel Caucus Chairman Specter. I asked the Weirdon Steel guy,
who was the only person there, what would you do? Gore is run-
ning for President. What would you do if he came to Weirdon? He
scid, I would run him out of town. I would run him out of town.

Why did I ask that question? I am trying, in every way I can,
to try to penetrate the Oval Office, where I think Rubin dominates
on these issues. The President called me after his impeachment—
and then I will get off my soap box—and after the conviction vote
to apologize for the problem that he put all of us through, and what
he should have dore, et cetera. I am sure that many people got
those phone calls.

I just lit into steel, thinking that he might be open to hearing
something. It is just like, if he is going to do a Section 125, it does
not mean anything. So if we are talking about enforcement of trade
laws, we have got a little situation out there called steel which has

ut 10,000 people out of work, with another 75,000 to 90,000 to fol-
ow in July. I just want to register, it is going to get very, very
hard for me to support a lot of things that I would otherwise sup-
port. That is my question. .

The CHAIRMAN. Senator Conrad.

Do you have a comment? Yes. .

Ambassador AARON. Yes. I would like to comment, because I
think we keenly feel the very fiustration and concern that the steel
industry has ex}in'essed, the steel union has expressed, and that
Senator Rockefeller has been so eloquent about here.

But I also would ask the committee and those who are deeply in-
terested in this issue to look at what has been accomplished by our
steel agreements with Russia.

First of all, steel imports into the United States from Russia, hot-
rolled steel which was covered by the dumping case, will be re-
duced 90 percent this year. That is not a trivial accomplishment.

Second, all other forms of steel from Russia will be held at their
1997 level. In' other words, there will be no possibility of cir-
cumvention by surges in other steel, there will be no possibility of
surges, circumvention notwithstanding. We think this is an impor-
tant accomplishment.

We believe that this goes a long ways towards meeting the relief
that the steel industry needs and deserves. We will, in effect, have
turned the clock back to 1996 as far as hot-rolled steel is con-
cerned, and 1997 as far as the other steel products are concerned.

Those were years in which the steel industry was able to compete
effectively. It is the most competitive steel industry in the world.
We believe that this agreement is a good one for the country.

The CHAIRMAN. We will have to move on now, Mr. Ambassador.

Senator Conrad? '

Senator CONRAD. Thank you, Mr. Chairman. Thank you very
much for holding this hearing.

-



This has been a frustration of the people I represent for a very
long time, ever since the Canadian Free Trade Agreement. When
that agreement passed, the Canadians had zero percent of the U.S.
durham market. Zero. They promptly went to 20 percent of the
U.S. durham market. Durham, of course, is the grain that goes to
make pasta.

My State produces over 80 percent of the durham produced in
this country. The economic injury to my State has been enormous.
It had nothing to do with them being more competitive, it had
nothing to do with them being more efficient.

In fact, there is not a dime’s worth of difference between the effi-
ciency and competitiveness of our two countries. I have farmers
who farm on both sides of the border, United States and Canada.

Our problem is, once a mistake is made in a treaty, what law is
available to correct the mistake? This is not a matter of enforcing
the law. This is a matter of, there is no way to fix it.

I have repeatedly, repeatedly asked my colleagues to allow us to
have some corrections mechanism created in these agreements so
that, if a mistake is made and if some part of our country is hung
out to try as ours has been, that there is a means of getting it re-
dressed. There is no means now. There is no law. Well, somebody
can talk about Section 301. Good luck. Good luck, that that is going
to be used to correct the mistake, if it is made.

I urge my colleagues, I implore my colleagues, can we not figure
out a corrections mechanism so, periodically, if there are mistakes
made in these agreements, you can go back?

I can tell you, it costs us the respect of people who want to sup-
port more open trading regimens. But if there is no means of cor-
recting a mistake, people cannot see that this has a value.

I can tell you, in my State, if somebody wants to stand up and
be for one of these trade agreements, after our experience with the
Canadian Free Trade Agreement, they are in desperate trouble.

So I would just implore my colleagues and implore the Trade
Representative to have a more open mind with respect to this ques-
tion of a corrections mechanism. Every time I have brought it up,
trade representatives come up, we have this little meeting in the
back room, and they shoot it down.

So that has been our experience. I have just completed a series
of community forums all across my State. I tell you, this was a key
issue brought up at every single one of my meetings.

So this is not a matter of enforcing a trade law, this is a matter
of, we do not have a law to enforce that can deal with the problem,
that I know of. I would be interested to hear from Ms. Esserman
or Ambassador Aaron.

Ms. ESSERMAN. Well, Senator, I have been thinking about your
comments about the lack of a corrections mechanism in trade
agreements. I would just say that maybe we ought to look to the
model of some of the WTO agreements. ,

In a number of those agreements, for example, the dispute settle-
ment mechanism that we have been discussing today, there is a
provision for review. What we are doing now, is we are going back
through that review and trying to correct the problems that we are
now seeing as we- use the dispute settlement mechanism. So, I



would like to think about whether or not we can adapt some of
those mechanisms to deal with some of your concerns. .

Senator CONRAD. Mr. Aaron?

Ambassador AARON. Yes, Senator. I think the point you raise,
and also the whole issue that we have been dealing with on the
wheat issue, raises a concern that was, I think, also raised earlier
by Senator Graham.

This is the question of, how our dumping laws, for example, in
the case that you are talking about, require a certain amount of or-
ganization and financial strength in order to pursue the remedies
that exist in the law.

When it comes to farmers, individuals, we have to have a certain
amount of industry support. But there are tens, hundreds of thou-
sands of farmers, so how do they get organized?

They are already in a terrible condition, I think, as Senator Bau-
cus pointed out the difficulties that the farming community faces
in this country. They do not really have the resources and they
have no organization to come together, to use the rights that they
have under our trade laws.

Senator CONRAD. Can I also indicate to you that that is a prob-
lem. I mean, it costs $1 million, minimum, to bring a dumping
case. If you have got a small industry like durham, how you bring
it together to have $1 million is a big question.

But, beyond that, because of the defects in the trade agreement
with Canada, it is highly questionable whether we would win a
dumping case, because our Ambassador at the time told the Cana-
dians, you do not have to count, for purposes of determining your
costs, the final and interim payments made by the Canadian Gov-
ernment to Canadian farmers. And what did they do? They doubled
the amount of those payments.

So they have got a loophole here big enough to drive all of those
semis right through, right into our State, and dump that grain at
what, in effect, is %elow their cost. But they have been given a loop-
hole. It is enormously frustrating. I will tell you, the temperature
is rising out there on this question.

The CHAIRMAN. Thank you, Senator Conrad.
~ Time has run out. One question I would ask you to consider. You
have the same problem not only with the farmers, but with small
business.

Ms. ESSERMAN. Yes. ‘

The CHAIRMAN. And I think it is important that we look at the
process to ensure that they have the opportunity to raise issues
that conflict with their best interests.

Senator MOYNIHAN. Mr. Chairman, could I just ask, would Am-
bassador Aaron give us some thoughts on how we might address
this issue of dumping in the manner that Senator Conrad has
talked about? We were talking about this when we had a special
hearing on steel 2 weeks ago. You can renegotiate treaties. It hap-
pens all the time. It may be that the time is at hand to ask the
Canadians to renegotiate after this 10-year experience. That surely
is the case, is it not, that a partner to a treaty can ask to renego-
tiate it?

Ms. Esserman. Yes.



St?lnz:gor MOYNIHAN. Yes. Why do you not give us some thoughts
on that? .

Ms. ESSERMAN. We will do that.

Senator MOYNIHAN. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Do not forget poultry.

Ambassador AARON. I will not forget.

" The CHAIRMAN. Well, thank you very much for being here today.
I know it has been a pleasant morning for you. [Laughter.] But we
hope you will come back soon, and the next time we see you, Ms.
Esserman, we hope you are the Deputy.

Ms. ESSERMAN. Thank you very much.

The CHAIRMAN. I would now like to turn to our second panel. We
are very fortunate to have with us five experienced.members of the
private sector. Dennis Dogle is the executive vice president of the
International Division of Chiquita Brands International; Jeff Lang,
we all know, is a partner with Wilmer, Cutler & Pickering and is
a former Deputy U.S. Trade Representative. Charles Lambert is
the chief economist with the National Cattlemen’s Beef Association.
Mark Orr is the vice president of the Distilled Spirits Council of
the United States. Finally, Ira Wolf is currently president of IW
Consulting and is a former U.S. Trade Representative for Japan
and China, and former vice ﬁfsident of Kodak in Japan.

Gentlemen, as you well know, your full statement will be in-
cluded as if read, so I ask you to be as reasonably brief as you can.

Mr. Doyle, we will start with you.

STATEMENT OF DENNIS DOYLE, EXECUTIVE VICE PRESIDENT,
 CORPORATE AFFAIRS, CHIQUITA BRANDS INTERNATIONAL,
CINCINNATI, OH

Mr. DOYLE. Good morning, Mr. Chairman.

Chiquita Brands International was the leading banana supplier
to the European Union as of 1992. Just a little bit of history. In
1992, the European Union, as you know, was going to be coming
together into the common market.

At that time, 7 of the then 12 member states had different poli-
cies regarding the regulation of bananas produced in Latin Amer-
ica. Five countries allowed bananas from Latin America to enter
their countries, and seven, in effect, did not.

It was our understanding at the time the common market would
come together that the barriers to trade would fall, that it would
not be Fortress Europe, and that people that had previously traded
in a country which permitted access would be permitted to trade
in the other countries once the barriers as between the borders of
those respective countries fell.

As of 1992, the Latin American banana industry had already re-
ceived two GATT panel decisions holding that the discriminatory
pﬁmar;a regimes existing in 7 of the 12 member states were GATT-
illegal.

nder the old GATT, you may recall, it was possible for the Eu-
ropean Union to block the implementation of a ruling. So the Euro-
pean Union did block the implementation of those two GATT panel
rulings and did not permit, as of 1992, bananas from Latin Amer-
ica to enter’ in any substantial terms 7 of the 12 member states.



In 1993, the European Union promulgated a new banana regime
which was to take effect for the entire 12 member states, giving ef-
fect to the fact that the common market was coming together.

Rather than liberalizing the market, that is to say, rather than
borrowing the elements from the regimes of those countries which
had permitted Latin American bananas to enter the countries, the
European Union chose the most regressive protectionist elements of
the banana regimes that had existed in the seven countries whose
regimes had been ruled GATT-illegal.

So as of January 1, 1993, Chiquita Brands International, which,
over a period of 60 years, had acquired a 40 percent market share
in the European market, suddenly saw our access to the market
substantially reduced.

We were selling 60 million boxes. We sell our boxes in 18 kilos,
or 40-pound boxes of bananas. From 60 million boxes, below 10 mil-
lion boxes. How did that happen? It happened because the Euro-
pean Union instituted a new banana regime which had as its pur-
pose and effect the expropriation of our historical market share.

Now, what did we do about it? Well, we already had the benefit
of two GATT panel decisions that had held that the discriminatory
elements now present in the new regime were found to be violative
- of GATT under the old regimes in those seven countries.

So we went to USTR and we presented USTR with the facts and
circumstances regrading the new banana regime. We laid out for
them the discrete measures that had been taken in thé new ba-
nana regime to expropriate our market share.

USTR agreed that this situation was egregious and accepted a
301 case against the European Union. Pursuant to 301, they made
an investigation and the investigation concluded that American in-
terests had been harmed by the European banana regime in an
amount in excess of hundreds of millions of dollars.

As of 1994, you will recall that the Uruguay Round was being ne-
gotiated and the new WTO was going to come into existence by rea-
son of that Uruguay Round. The United States Trade Representa-
tive elected, instead of proceeding under Section 301, which they
had the right to do, and retaliating immediately against the Euro-
pean Union, to refer the case to the WTO for a WTO decision. That
was done. ‘ -

We went to the WTO and the panel. And then the appellate
panel, over a 2-year period, found over 20 discrete violations of
WTO law existing in the new banana regime.

What did the European Union do to come into compliance with
those rulings? Nothing. In fact, they have made what they said
were going to be substantive changes to the regime, which turned
out to be cosmetic, which again had as their purpose and effect a
further disenfranchisement of our company from the banana mar-
ket. That is to say, they made the situation worse, effective Janu-
ary 1, 1999. So rather than coming into compliance with the new
regime, they went further out of compliance.

USTR, through the administration, has agreed to retaliate
against the European Union on March 3, 1999 if the European
}lJnion has not now, again, come into compliance with these panel

ecisions.



We ask the Chairman and this committee’s support in supportin
the administration to take that initiative, since it is only tﬂrougﬁ
that initiative that compliance will be held. Thank you.

The CHAIRMAN. Thank you, Mr. Doyle.

[The prepared statement of Mr. Doyle appears in the appendix.]

The CHAIRMAN. I am going to turn to Mr. Lang now, because I
know he has to leave in a few minutes.

STATEMENT OF HON. JEFFREY M. LANG, FORMER DEPUTY
U.S. TRADE REPRESENTATIVE; PARTNER, WILMER, CUTLER
& PICKERING, WASHINGTON, DC

Mr. LANG. I appreciate that very much, Mr. Chairman.

May I say, I am just appearing on my own behalf at the commit-
tee’s request this morning. So I listened carefully to the discussion
that occurred with Ambassador Esserman and Ambassador Aaron.

Having served both in the administration and on the staff of the
Congress, I think the most important thing to remember about this
situation on enforcement of trade agreements is how vital is the in-
volvement of this committee,

I cannot tell you how it empowers those negotiators for you all
to take the time for this kind of meeting this morning because your
words carry far and they carry enormous weight. Our system of
government is well understood most places in the world, and for
you to participate in this way is

Senator MOYNIHAN. We sometimes have problems with it here in
Washington. [Laughter.] :

Mr. LANG. Yes. No, I understand. In fact, the Chairman made a
comment about this subject in the course of the discussion this
morning, which I think is terribly important.

You also empower USTR within the administration. You all cre-
ated this strange animal some years ago and put it at the right
hand of the President, as it were, in part to deal with that problem
of trade kind of sitting below the salt, in any administration. I do
not mean it as a partisan, political comment.

That remains, in my opinion, a valid undertaking. However, it
does place some responsibility on the committee because, if the
other agencies perceive that you are not involved in these matters,
then quite naturally the system does not work very well.

Can I just say two other things that I think are important to
your deliberations? One, is from a negotiating point of view, this
is now an enormously complex system. When I came to work on
these matters some years ago, you could probably talk to 20 or 25
countries and you had a working deal that would affect 90 or 95
percent of U.S. exports. '

On the telecommunications negotiation, which I handled for the
administration, there were 70 active participants, on financial serv-
ices, 102. We have all of these obligations now spread across coun-
tries who are having a great deal of difficulty even understanding
how this system works, let alone implementing their obligations.

I-am not even counting in that statement countries that still do
not have, in my opinion, an adequate system of law which is essen-
tial to undertaking these obligations. You cannot undertake obliga-
tions in trade if you do not have a legal system that will enforce
those obligations against your own people.
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But above and beyond that, imagine putting into effect not just
changes in the ta.né schedule, but in an intellectual property re-
gime, re-regulating in telecommunications—not deregulating, re-
regulating—in the interest of competition. Countries like Japan are
having difficulty doing this, let alone 70 developing countries.

So in thinking about how to make this system more effective, you
obviously do have to look at the larger issues that Sue Esserman
raised about the overall benefits of trade for the country and that
sort of thing. ‘

But where the rubber meets the road, when these agreements
are not working, as much as possible, I would encourage these peo-
ple to be very efficient in the allocation of their resources. Think
of dispute settlement as litigation. If you think of litigation as
being efficient, you are missing something. It is not, and it never
will be, in my opinion.

But there are efficient ways to do this that will be enormously
beneficial for the American people. For example, in intellectual
property, we have a number of obligations in developing countries
snapping into place next year.

We have been doing some work, our government has and our in-
dustry has, in trying to train these countries in how to carry out
their obligations. Those that are willing to accept that training and
help should do it.

My last comment. There are cases in which this dispute settle-
ment system misses a problem that is important. That is because
it is a system driven by complaints. You have basically set up a
system for people to complain.

Now, there are some obvious problems with that which cause us
to miss some problems I think are enormously important. The first,
is the person who has not the money to complain, of course. That
relates to agriculture, but it may relate to other kinds of issues, an
issue union members would want to raise, for example, but do not
have the money to raise.

The second problem, is if people have money to raise the prob-
lem, but have so extended their range into this economy of the
world that the 301 system is not particularly useful to them. But
the problem is, nonetheless, important to the United States. .

Let me give you a quick example. The European Union, for a
number of years, has been negotiating agreements which it calls
free trade agreements. It began with their countries to the east,
but they have now extended this to the Middle East, Africa, and
there is work going on extending it to Latin America and Mexico.

Those agreements are not free trade agreements. They do not ad-
here to the rules in the WTO because they do not cover substan-
tially all of the trade. They are denying us Most Favored Nation
treatment, and they should be the subject of some kind of dis-
cipline. Thank you, Mr. Chairman. ‘

[The prepared statement of Mr. Lang appears in the appendix.]

The CHAIRMAN. I appreciate those comments. We do have some
questions. I know you have to leave, so we will submit them in
writing. We will keep the record open until 7:00 tonight and get
your comments.

[The questions appear in the appendix.]



Mr. LANG. If I can be helpful, in a few minutes. I am told I have
about seven or eight minutes until I must jump in a car.

The CHAIRMAN. Let me ask you one question about the European
Unic;;lg..7 Is it institutionally incapable of complying with its commit-
ments?

Mr. LANG. No. It is capable of complying, but it has an institu-
tional propensity not to do so in agriculture. The difficulty is a lit-
tle like our problems with fast track. The member states are reluc-
tant to devolve power to the commission.

So, for example, on issues like services and investment, the com-
mission has no delegated authority, under either the Treaty of
Rome or the other constitutional documents of the community, or
under any specific action of the council in Europe. A similar thing
is true in agriculture, although there at least the comrnission is en-
titled to bargain with us. ’

I will tell you that there were many nights when I was in Gene-
va negotiating with people at my level. The only ministers in town
were the ministers of the European community because they had
not delegated to their representatives the authority to make a deal.
Fast track is as much a limitation in Europe today as it is in the
United States.

The fact that they are having difficulty coming into compliance
with these WTO decisions, I think, is part of their absorption with
trying to realize the governmental system of Europe, which is a
major challenge for them.

But I think what they are focused on is when, and whether, the
United States will retaliate, not on the larger problem I sense is
concerning all of you, which is, we cannot stay in a system that
does not work.

I think it is very difficult for even our major trading partners
like Japan and Europe to realize that there comes a point at which
we cannot remain in a system where the systems do not work.

The CHAIRMAN. How do we make them aware of that?

Mr. LANG. Well, I would go there and talk to them, for one thing.
It is very rare for the Finance Committee to travel. I know it was
rare at the time I worked for the committee, and it is rare now.
But when it happened, boy, did it make a difference.

The CHAIRMAN. Thank you. :

Senator MOYNIHAN. I just want to say to Jeff, that was very good
advice. We want to persist in that. May I say, we now speak of
trade negotiating authority. There is no more of that fast track.

Mr. LANG. Yes, sir. [Laughter.] In fact, I do not even think that -
is accurate. I think the President has the authority to negotiate
with anybody he wants. What you are really talking about——

Senator MOYNIHAN. But who will negotiate with the President if
they do not know? That is it.

The CHAIRMAN. Sure.

Mr. LANG. Thanks.

The CHAIRMAN. Thank you, JefT.

-Mr. LANG. I apologize, if I may be excused.

The CHAIRMAN. It is good to see you again.

Mr. LANG. Thank you.

The CHAIRMAN. Mr. Orr, do you want to proceed?



STATEMENT OF MARK ORR, VICE PRESIDENT, blSTILLED
SPIRITS COUNCIL OF THE UNITED STATES, WASHINGTON, DC

Mr. ORR. Thank you, Mr. Chairman, Senator Moynihan. 1 am
vice president with the Distilled Spirits Council of the United
States, and we represent U.S. exporters of distilled spirits, with an-
nual ex&,ort sales of nearly $600 million. .

The World Trade Organization has played a key role in our in-
dustry’s efforts to eliminate trade barriers and expand exports. I
appreciate very much this opportunity to report on our very posi-
tive experience with dispute settlement under the WTO.

For the U.S. distilled spirits industry, the WTO’s dispute settle-
ment mechanism has worked, and it has worked very well. At our
request, the United States has initiated dispute settlement pro-
ceedings against discriminatory tax measures imposed on imported
distilled spirits le Japan and Korea, and has actively participated
ia a third proceeding initiated by the EU against similar measures
maintained by Chile.

These proceedings have produced very strong and clear rulings
against Japan and Korea. A ruling in the third proceeding against
Chile is expected by late April. We are confident that the panel
also will rule that Chile’s tax measures are inconsistent with the
WTO rules. ‘

The WTO rulings have created the leverage needed by U.S. nego-
tiators to secure the removal of the discriminatory practices which
have impeded access to these markets for our products.

The settlement negotiated with Japan in 1997 secured our two
principal market access objectives. First, the establishment of a
nondiscriminatory tax regime in which U.S. products are taxed
equally with Japanese products, and second, the complete elimi-
nate of Japan’s tariffs on all spirits products imported from the
United States.

Mr. Chairman, we estimate the tax and tariff savings for U.S. ex-
ﬁorters resulting from this agreement to be approximately $94 mil-
ion per year. One year later after the agreement, U.S. exports to
Japan have increased by 23 percent and have grown faster than
overall U.S. spirits exports to the world, all this at the same time
the Japanese market remains in recession.

Last week, the WTO formally adopted the ruling against Korea’s
tax measures. We are already working closely with USTR to secure
Korea's full compliance with that ruling as soon as possible, and we
ltiok forward to achieving similar results in the Korean market-
place.

Based on our experience, the WTO dispute settlement has proven
to be much more effective than its GATT predecessor, and a more
desirable avenue than Section 301 for pursuing our concerns.

Because of its stronger provisions, Japan and Korea had to agree
to the formation of panels to examine their tax measures. They also
had to agree to the adoption of the panel rulings and to accept the
obligation to conform their measures with the WTO rules.

Throughout these proceedings, the focus has remained on the
measures themselves rather than on the vehicle chosen by the
United States to challenfe the measures. Using WTO dispute set-
tlement also has enabled us to mobilize an international coalition
with the European Union and Canada, at both industry and gov-



ernment level, to challenge these offending measures. This would
‘not have been possible under Section 301. Indeed, the use of Sec-
tion 301 would have negated our efforts in this regard.

Notwithstanding our very positive experience, Mr. Chairman,
certain aspects of the WT'O dispute settlement process can be im-
proved. The process takes too long to complete. Countries can .
maintain offending measures for at least two and a half years fol-
lowing the initiation of the complaint.

One possible improvement may be to begin the time frame for
compliance from the date on which a panel report is issued rather
than the date on which it is adopted. Countries would still be free
to appeal, but the clock for compliance would continue to tick dur-
ing the appellate process.

Another improvement would be to better calibrate the reasonable

period for compliance to the actual measure at issue. For example,
Korea implements tax changes as part of its annual budget legisla-
tion enacted each December. Thus, there should be no reason wh
Korea should be given 15 months to come into full compliance mtl)'x(
the ruling adopted earlier this month. Eleven months should be
more than sufficient.
. The recent efforts of losing parties to avoid full compliance is a
cause for major concern. We fully support the efforts of the admin-
istration and the Congress to make clear that the United States
will insist upon full compliance. WI'O members must realize that
t;he.vz'el will be significant costs involved if they choose not to fully
comply.

That said, however, retaliation should be a last resort and should
be carefully tailored to reflect the broad range of U.S. interests in-
volved. In those instances where retaliation is deemed necessary,
we would urge the United States to t‘lllaursue a flexible, targeted ap-
proach, limiting such measures to the specific sectors involved so
that unrelated industries, such as ours, which have used WTO dis-
pute settlement to their advantage may continue to do so in the fu-
ture.

In closing, Mr. Chairman, I would reiterate that WTO dispute
settlement has been an unqualified success for the U.S. distilled
spirits industry. We look forward to working with the Congress and
tﬁe administration to build upon the success to create a stronger,
more effective WTO dispute mechanism for the future.

Thank you very much.

The CHAIRMAN. Thank you, Mr. Orr.

[The prepared statement of Mr. Orr appears in the appendix.]

The CHAIRMAN. Dr. Lambert?

STATEMENT OF CHARLES D. LAMBERT, Ph.D.,, CHIEF ZCONO-
MIST, NATIONAL CATTLEMEN'S BEEF ASSOCIATION, WASH-
INGTON, DC

Dr. LAMBERT. Thank you, Chairman Roth, Mr. Mognihan. I am
pleased to discuss an issue that has frustrated the beef industry
since the mid-1980’s, and I think those frustrations were very
amply expressed by other members of the committee this morning.
e beef industry, in the mid-1980’s, exported less than one-h
of 1 percent of our annual production. In 1998, that had increased
to more than 8 percent. Indeed, move than 12 percent of the annual



ls{alesn accomplished by the beef industry come from the export mar-
et.

Given the current demographics of the U.S. population, and
given that only four percent of the world’s population lives in the

U.S., we anticipate that we will increasingly look to other econo-
mies with rising populations, with increasing disposable consumer
income, for a growing share of beef’s overall demand.

"The European Union has basically kept U.S. beef out of the Eu-
ropean market since 1989. They have imposed a ban on beef based
on the use of hormones, three of which are naturally occurring.
They are basically the catalyst for life. They are in all plant and
animal life. .

The other three are synthetics that very closely resemble the ac-
tivities of the naturally occurring hormones. These have been ap-
proved through FDA and through USDA approval processes. There
has never been scientific proof that they are unsafe, and this has
l{;e.n basically a non-tariff trade barrier imposed by the European

nion.

The U.S. filed its formal complaint against the European Union
under the WTO in January of 1996. We have won the case. The
case has been upheld on appeal. The arbitrator granted the Euro-
pean Union a 15-month reasonable period to bring their regula-
tions into compliance with WTO guidelines. The end of that period
is May 13 of 1999.

We have watched very closely the activities of the European
Union and the response with respect to the banana case, given that
these are the first two cases that have been brought against the
European Union. So, their response to the Banana case, we view,
is somewhat precedent-setting for how they may respond with re-
spect to the beef industry come May 13. ‘

Retaliation does not benefit. There is no retaliation that will di-
rectly benefit the U.S. beef industry, nor is there any compensation
that will directly benefit the beef industry for the loss of market
that we have experienced in Europe.

However, we do feel and we do agree that the European Union
will not comply unless there is absolute assurance that there will
be consequences suffered from their inaction.

We have recommended one that the highest damage figure allow-
able or that can be justified be calculated with respect to the injury
figure for the beef industry. Second, that May 13, or as imme-
diately thereafter as the process allows, that retaliation take place,
and that that retaliation be targeted so that it can bring the maxi-
mum likelihood of compliance with the WTO ruling.

Our objective all along has been to gain access to the European
market and to be able to grow that market over time. In the in-
stance of Japan, which opened at about the same time the Euro-
pean market closed, we now export about $1.5 billion worth of
product to the Japanese market.

Canada, a market that is one-seventh the population of the Euro-
pean Union but has basically the same demographics and income
profile, we will export $300 million worth of product to Canada in
1998. :
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So we feel that there is a market in Europe. We feel that, given
access to that market and the ability to grow that market, that it
can be a very, very good market for U.S. producers.

Finally, I would concur that the European Union is damaging the
credibility of the WT'O as a dispute settlement mechanism, and it
is also raising grave concerns even among the more free trade rep-
resentatives of our membership because the concerns are that the
U.S. has complied. .

We have basically abandoned the old meat import law. We have
tariff rate quotas that are very high. Rarely, if ever, would they be
triggered. So, it raises questions, why are we participating in a sys-
tem when we are the only ones playing by the rules?

So the Europeans’ failure to live up to the agreement is not only
damaging the WTO, but it is damaging our ability to continue to
support and raising questions and skepticism about the validity of
trade and trade agreements.

Thank you. I would be glad to address any questions.

The CHAIRMAN. Thank you, Dr. Lambert.

4 ['lihe prepared statement of Dr. Lambert appears in the appen-
ix.
The CHAIRMAN. Mr. Wolf?

STATEMENT OF IRA WOLF, FORMER ASSISTANT U.S. TRADE
REPRESENTATIVE FOR JAPAN AND CHINA; IW ASSOCIATES,
WASHINGTON, DC

Mr. WoLF. Thank you, Mr. Chairman, Senator Moynihan, for the
invitation to appear today.

I would like to focus on Japan. First, on negotiation of new
agreements and how that relates to the WTO dispute settlement
process, and second, on the problems of implementation of existing
agreements.

These two issues, negotiation and implementation, are inter-
twined. Bilateral trade agreements with Japan are not self-execut-
ing. As hard as it is to reach an agreement, it is much harder to
ensure implementation.

The recent Film case is particularly important because it rep-
resented a turning point in U.S. negotiations with Japan, and also
demonstrated the limitations of the WT'O process.

After a 1-year Section 301 investigation of the Japanese Govern-
ment’s toleration of anti-competitive practices, the U.S. issued a
positive finding and then put the dispute before the WTO.

Our government presented a compelling case outlining 30 years
of Japanese Government actions that closed off all possible dis-
tribution channels to foreign film. But the WTO panel chose to ig-
nore the realities facing foreign companies in Japan, and instead
took a narrow, legalistic approach, concluding that there was no
evidence of discrimination.

In my view, the panel demonstrated that the WTO is unable to
deal with the ubiquitous, opaque, and unwritten barriers that so
many foreign companies face in Japan.

This case taught the Japanese Government two major lessons.
First, it is not necessary to negotiate seriously with the United
States bilaterally. ‘



Second, let the U.S. take it to the WTO. If the barriers come
from unwritten government guidance and the unszen, close work-
ing relationship between government and industry, there is little to
fear. And if the issue relates to private anti-competitive practices
to which the Japanese Government turns a blind eye, then you are
home free.

Turning to the problem of implementation of agreements. The
American Chamber of Commerce in Japan, in a recent study, con-
g\lltllded that only 13 out of 45 major agreements were fully success-
Although more people in the government are working on this
issue of compliance than ever before, the problems in enforcing
trade agreements with Japan continue today in insurance, flat
glass, telecommunications, government procurement, auto parts,
maybe rice, and computer procurement.

I do not believe that our negotiators have the proper tools to deal
with the problems with Japan. Let me offer several suggestions for
the committee’s consideration.

First, a January report from LICIT recommends amending 301
to use it against foreign anti-competitive practices that have an im-
pact on the U.S. market, or that restrict access of U.S. goods and
services in foreign markets. I think this would be a good start.

Second, a comprehensive inventory of WTO-consistent actions
that could be taken in response to discriminatory treatment in a
foreign market should be developed. New legislation might link use
of these measures to specific types of trade barriers..

Third, consultation prior to bilateral trade negotiations is impor-
tant in reaching a good agreement. A bilateral forum that could
perform such a function, such as the U.S-Japan Trade Committee
did in the past, should be created.

Finally, a priority in the next set of multilateral trade negotia-
tions should be that the real trade barriers facing foreign firms in
Japan be adequately addressed. I think these four changes would
provide our trade negotiators with some of the new tools that they
need to help open the Japanese market.

Thank you.

(The prepared statemént of Mr. Wolf appears in the appendix.]

The CHAIRMAN. As I stated earlier, we are going to keep the
record open because I have a number of questions that I do want
" to submit to you.

But I would like to have each of you answer: are we confronting
a failure of our tools or a failure of will on the part of the adminis-
tration to enforce our agreements? Dr. Lambert?

Dr. LAMBERT. I think, generally, the will is there on the part of
the administration. From the beef industry standpoint, we have
had very good access, very good cooperation with both USTR,
USDA. Generally, the system has worked.

In the case of the European Union, it seems that, for whatever
reason, they have been unwilling to sit down and negotiate a settle-
ment, at least until the eleventh hour, where the U.S,, in the cases
they have lost, they have sat down, reached an agreement, a nego-
tiated settlement. And at least, to this date in the Beef case, the
Europeans, while suggesting two or three alternatives, are just in
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the beginning stages of that process and the time is rapidly run-
m%%through the hour glass.

e CHAIRMAN. Is part of the problem with the EU that, while
negotiations are in Brussels, they still have to go back to each of
the countries and get concurrence? Is that basically a significant
part of the problem?

Dr. LAMBERT. As I understand the system, the empowerment of

.the commission from the Parliament, and the fact that the power
still rests in the Parliament, is part of the inability to get all par-
ties moving in the same direction.

The CHAIRMAN. Mr. Orr?

Mr. ORR. Mr. Chairman, I think the tools are adequate. I think
as I said in my testimony, on balance, the WTO system has worked
quite well. The difficult points have been moved considerably down-
stream in the process from where they were in the previous ar-
rangements under the GATT, and now at this point the crunch
point is compliance. ‘

I think it is important to keep in mind that the system does
make provision for three outcomes to disputes. Obviously, full com-
pliance and the elimination of the offending measures is the most
desirable outcome, but the system does make provision for com-
pensation as an alternative, and also as a last resort, retaliation.

So I think the system is quite an improvement, but not perfect
and can be improved further. I would certainly say that the govern-
ment, at least on behalf of our industry, has been very aggressive
at every turn to make sure that the system has worked for our ben-
efit. Thank you.

The CHAIRMAN. Mr. Doyle?

Mr. DoYLE. The tool is imperfect, Mr. Chairman. The WTO is a
voluntary organization. There is a great misapprehension, I think,
among American businessmen as to what the WTO really is. They
think it is an international tribunal. They think it is a tribunal
which has powers to invoke damages against an offending party as
of the time that the damages are incurred.

As you know, Mr. Chairman, under the American judicial sys-
tem, we have a rule that speaks to the question of accrued dam-
ages. That is to say, that if I injure you and you take me to court,
that injury, from the time that I begin to injure you through the
date of the court decision, accrues and is compensable to you.

In addition, if you appeal the case, the injury to you continues
to accrue damages, and in many instances, you even have to post
a bond, or I will have to post a bond to pay you for the injuries.

After the appeal, I have the ability, or you have the ability, to
attach assets of mine based upon the decision of the tribunal, that
is, the American judicial system. You do not have that in the WTO.
What do you have in the WTO?

You have a system which is elongated in terms of the briefing
process, in terms of getting the panel to a decision, in terms of
going to an appeal process. All the way along, there is nothing that
encourages the offending party to change the situation. There are
no damages. No damages are accruing.

So the system has built into it an avenue for people that do not
want to comply not to comply, because you cannot get to the point
that you can get damages on that person for years. And even after
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you get to a point where the WTO tribunal can exercise a damage
award, they do not have to follow it. They do not have to agree
with the damage assessment.

So the tool is imperfect. I think that people misunderstand what
the :ﬁstem can produce for American companies. I think that, with-
out the retention of 301 to be used until the system is brought into
a state that it offers people the opportunity for expeditious justice,
that this country will have to continue to use 301.

The CHAIRMAN. Thank you.

Mr. Wolf? :

Mr. WOLF. Certainly, the tools to deal bilaterally with the Japa-
nese market are inadequate, but I do not know how you separate
tools and will. Both you, Mr. Chairman, and Senator Moynihan, as
well as several of the other members this morning addressed the
issue of will.

I think there was a high level of confidence in the actions of the
trade negotiators, but serious questions raised about the willing-
ness of the interagency process of the government as a whole to
take the necessary action to ensure trade agreements, and then
compliance. So, I think their tools and will, certainly vis-a-vis
Japan, are totally intertwined and inseparable.

e CHAIRMAN. Senator Moynihan?

Senator MOYNIHAN. Well, just to thank this extraordinary panel.

I would like to say to Mr. Orr, and I do not mean in any way
to denigrate your reports, but I once asked, got curious, what was
the first law the United States passed?. Sure enough, it was the
oath of office. Congress did that. That led to the obvious question,
what was the second law? The second law imposed a tariff on Ja-
maican rum to help the American producers. So you have been in
a favored position for a very long while. [Laughter.]

I thought we heard—and I am sure Mr. Wolf, as a career officer,
had this experience—something pretty serious, Mr. Chairman.
When Jeff Lang said that he was not sure that the United States
would be able to maintain or continue its participation in a system
that does not work. We have not heard comments like that, and we
have to think very hard. Any comments you might have to us, we
would very much appreciate it. You can think about it over the
weekend. I know we would be deeply grateful.

Thank yon, Mr. Chairman. This was a very important hearing.

The CHAIRMAN. Thank you, Senator Moynihan. I think you
raised a very interesting and important factor that is worthy of fur-
ther looking into, and I would appreciate the comments for the
commit'ee. -

Thank you, gentlemen. We appreciate your being here very much
today, and look forward to continuing to work with you.

[Whereupon, at 12:19 p.m., the hearing was concluded.]



APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF DAVID L. AARON
INTRODUCTION

Mr. Chairman, when Secretary Daley testified before this committee only a few
weeks ago regarding the Administration’s trade ‘policies, he stressed that ensuring
compliance with our trade agreements was one of his top trade obgtlactives. I am very
pleased to have the opportunity to appear before the Committee this morning to die-
cuss what we are doing to achieve t :dpriorit . Under the Secretary’s leadership
the Commerce Department, and particularly the International Trade Administra-
tion, has been actively increasing its efforts to monitor and obtain compliance with
our trade agreements. Today I would like to describe what the Department does in
this area, how our activities relate to USTR’s enforcement activities, and how we
see the global compliance situation both multilaterally and bilaterally.

THE TRADE SITUATION

In beginning my statement, I think it is useful to review our trade position briefly
so that compliance activities may be placed in the context of our overall situation.

U.S. exports have been at the forefront of our economy, and through 1997 pro-
vided one-third of all our economic growth. Jobs supported by exports of goods pay
significantly more than the average. Good jobs and good wages are the keys to an
expanding economy and a rising standard of living. In February, the U.S. economic
expansion reached 95 months, the longest peacetime expansion in history. Employ-
ment is at record levels, and unemployment is at nearly a 30-year low. Inflation is
low and economic growth and productivity are strong.

Still, we face challenges.

Our trade deficit this year looks as though it may set a new record which will
be the fifth straight year of record deficits. It is important to recognize that the
surge in our deficit is not, so far, due to a wave of imports into the United States
from Asia—except for steel, where we have a serious problem the Administration
has been addressing aggressively. Other than steel, however, our imports from Asia
grew less :oa(l)idl{ than our imports from the rest of the world. The key ?roblem in
our trade today 1s our plunging exports to Asia. U.S. exports to the rest of the world
grew 4 percent last year, but to Asia they fell a staggering 14 gfrcent. That drop
represented the loss of almost $26 billion of U.S. exports—roughly one-half of the
total deterioration in the U.S. merchandise trade position.

It is, however, a mistake to blame all our deficit on the recent economic crisis in
Asia. ax;ger term forces are also at work—including the continued existence of
trade barriers that have held back U.S. export opportunities. Amazing though it
may now seem, from 1894 to 1970 the United States had an unbroken string of
trade surpluses, but since 1970 we have had virtually an unbroken string of mer-
chandise trade deficits that have cumulated to over $2 trillion dollars. Most of our
trade growth, and most of our deficit occurred in the last ten years. Nearly 80 per-
cent of the deficit was with Asia—and fully 40 percent was with one country, Japan.

Nothing could do as much to bring about a resurgence in the growth of our ex-

rts as an economic recovery abroad, especially in Asia. We also know that the

nited States must continue to lead the world in a more open trade policy. We must
resist efforts at grotectionism anywhere in the world. American companies still face
trade barriers abroad, and we must continue to remove these so that U.S. compa-
nies and workers have the full ability to compete in world markets as surely as we
welcome foreign competition in our market.

(39)



OPENING UP EXPORT MARKETS

There are two asg‘ecta to removing trade barriers and opening up markets for
American exports. The first is negotiating agreements that eliminate the remaining
important barriers; and the second—which is equally important—is ensuring that
our trade ageements are actually implemented and that American firms and work-
ers get the benefits we bargained for.

America is committed to open trade among all nations, a principle which has been
reaffirmed vigorously in recent weeks by the President and by Secretary Daley and
other cabinet officers. The cornerstone of our trade policy remains, as it has been
since World War II, to reduce trade barriers globally, multilaterally as well as re-
gionally and bilaterally. This effort has produced remarkable benefits to the world
and the U.S. economy. Since the formation of the WTO’s predecessor the GATT in
1948, world trade has grown 15-fold and tariffs have been reduced by 90%. The
WTO now includes 134 members—most of them developing economies. Trade has
contributed to better living conditions, economic development, the spread of democ-
ra%land human rights, and to peace.

e U.S. trade agreements program works. The roughly 270 agreements con-
cluded by this Administration have opened markets around the world for American
companies. These. agreements have created new opportunities and new rights for
U.S. exporters. I would like to cite just some examples of how far we have come.
Nearly all of our exports to our two largest markets—Canada and Mexico—now are
shipped virtually duty-free under the N 'A. This accounts for more than one-third
of our global exports. An additional 8 percent of our exports outside these two coun-
tries will become free of foreign duties once the Information Technology Agreement
goes into effect in less than a year. Just these two agreements together will elimi-
nate duties on 42 percent of our global exports. Other zero-zero duty agreements
in the Uruguay Round raise that figure even higher.

Despite years of negotiations, though, there is no question that American export-
ers still face formidable barriers in some parts of the world. In Asia, for example,
we need to work on reducing the gap between bound tariff rates and applied tariff
rates. It is inconceivable to me that a country could apply a tariff of, say, 15 percent
to our exports for years—high as that may be—yet face no penalties under inter-
national trade rules for raising that tariff several times over if it chooses to offer
protection, for example, to a new investment. In South America tariffs are still on
average 4 times higher than U.S. duties. In Europe and in other parts of the world
we need to address standards and certification requirements that are newly impor-
tant obstacles to our market access. We need to continue to level the playing field
by engaging our trading partners in new negotiations. We cannot rest on past ac-
complishments, especially in today’s turbulent trade world that is changing so rap-
idly in terms of markets and technologies.

TRADE COMPLIANCE

Let me now turn to the second aspect of opening foreign markets—compliance
with the agreements we negotiate. Secretary Daley put it well when he said, “Com-
pliance with agreements is the true litmus test for what we achieve in our negotia-
tions and trade practices.” There is little benefit in negotiating measures addressing
trade barriers without ensurinﬁ that the agreements are honored and that American
firms and workers obtain the benefits and opportunities intended. Getting what we
bargained for is good_for American business and American workers. It is also one
of tie best ways to help create confidence among business, labor, and the general
public that trade agreements actually work and actually create new business and
employment opportunities. If the perception is that agreements are not being hon-
ored by our trading partners or that there is widespread lack of compliance, there
can be little interest and S\zgport for extending agreements further.

It is for these reasons that monitoring agreements and securing compliance is
such a top priority throughout the International Trade Administration. We are
changing our organizational ethic and the entire way we work so as to devote the ,
most attention to compliance that we can. This is true not only for our Market Ac-
cess and Compliance unit, but also for Trade Development, Import Administration,
and the U.S. and Foreign Commercial Service. The effort is spearheaded by the
Trade Compliance Center we have created in our Market Access and Compliance
unit. The Trade Compliance Center coordinates our compliance activities and serves
as the nerve center, but I want to emphasize that all of our country market access
officers and all of our industry sector experts are deeply involved in the compliance
effort.

In this, our Trade Compliance Center and USTR’s Monitoring and Enforcement
Unit complement each other and work hand in glove. Their responsibilities, how-



ever, are different; and I think it would be useful for me to explain to the Commit-
tee how “compliance” differs from “enforcement” so the Comnlx)ittee can know who
does what. Last year, to ensure both efficient use of resources and effective coopera-
tion, ITA and U staff delineated their respective responsibilities in a work pro-
gram that was approved both by Secre Da el{ and Ambassador Barshefsky.

Difference Between Commerce and USTR roles—Commerce and USTR share re-
sponsibilities for monitoring and com‘plianee. By “monitoring,” we mean using the
resources and outreach capabilities of the Commerce Department to identify prob-
lems in foreign implementation of U.S. trade agreements. It is our mission to find
out where U.S. companies may not be receiving the benefits to which they are enti-
tled under trade agreements, and where foreign governments may not have followed
through fully on their commitments. Through aggressively undertaking policy and
compliance advocacy efforts aimed at improving forei imglementatlon of trade
agreements, we in Commerce address compliance problems short of dispute settle-
ment wherever possible. We also support USTR with analyses and strategies when
dispute settlement cases or remedies under U.S. law are necessary.

he significance of compliance advocacy lies in attempting to resolve problems
rapidly without the necessity of the United States having to enforce its rights
through formal dispute settlement mechanisms. In other words, our compliance ac-
tivities are aimed at achieving the desired results “out of court.” If we are not suc-
cessful, then we give full support to USTR so that its enforcement office has the
best opportunity to win the case. But everyone would agree that compliance today
is more valuable to firms and workers than a successful dispute settlement case to-
morrow.

Trade Compliance Center—The nerve center for our activities is our Trade Com-
pliance Center, the “TCC,” which performs three key functions, the first of which
18 coordinating the monitoring function—the process of utilizin cgovemment and
private resources to identify compliance problems. In this, the TCC works closely
with ITA’s country and industry officers who are constantlg evaluating information
from industry contacts, the foreign and domestic press, cables from our embassies,
and other information.

In addition, we have made it a priority for the Department’s overseas commercial
officers to constantly be on the lookout for potential compliance groblems. Working
da(vj' in and day out with U.S. exporters, they are frequently the first to know when
a U.S. company is being treated unfairly or is not getting the benefits it should. We
also asked our U.S. Export Assistance Centers to be on the lookout. Additionally,
Secretary Daley wrote to the heads of business groups last year, inviting them to
designate “compliance liaisons” to work with the Trade Compliance Center to iden-
tify potential problems. Over 65 organizations have done so, and they are becoming
an important source of information about trade problems.

Finally, we have established a “Trade Complaint Hotline” (https/
www.mac.doc.gov/tce) on the Internet, with a novel on-line complaint form designed
Fart.icularly to enable small and medium-sized companies experiencing trade prob-
ems to reach the entire trade policy and market access resources of U.S. govern-
ment easilitl and inexpensively. While the primary objective of the on-line system is
to deal with compliance problems, we ensure that any market access problem is ad-
dressed. Companies should not have to experience harm before we step in to help.

The TCC’s second function is to provide information to American companies about
trade agreements, how to use them, and how to know if their rights under these
agreements are being violated. Last year the TCC unveiled “TARA"—the Trade and
Related Agreements database that now contains 306 %greement,s negotiated by the
United States—about 270 of which have been concluded during this Administration.
This database (http//www.mac.doc.gov/tee) is on the Internet in an easily-searchable
fashion. It also contains Commerce Department, State Department, and USTR in-
formation on market access. Our database has received praise from the private sec-
tor, and one example is attached to my statement. In order to make the database
even more useful for small firms, we are now in the process of writing plain lan-
guage “how-to” guides that will tell firms how to use trade agreements to expand
exports, how to know if they are being treated unfairly, and where to go for help.
These %gc.ides will be posted on our website. : .

The TCC’s third, and most important, function is that of coordinating ITA’s com-
pliance effort. Utilizing the countrl)‘r and industry experts in the International Trade
Administration, and working with trade lawyers in the General Counsel’s office,
with the U.S. and Foreign Commercial Service country experts, and others, we ex-
amine carefully the provisions of the agreements and the areas in which we believe
there may be a failure to implement or follow through with the agreement. We then
seek to utilize vigorous compliance advocacy, including my efforts and those of Sec-
retary Daley, to bring about resolution of problems impeding U.S. exports.
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- COMPLIANCE ACTIVITIES

Most countries enter into trade agreements with the expectation that there are
mutual benefits, and they generally live up to their commitments. Still, as a result
of our heightened and more focused effort, we are finding an increasing number of

tential compliance problems. This is not really surprising. As we cast our nets out

her and address our tasks with increased vigor, we should expect to uncover a
higher percentage of the problems American exporters are facing. This stems both -
from the fact that we have more trade agreements that give us an expanded set
of trade rights, and from the fact that we are beginning to do a better job of finding
compliance problems than in the past. We are also able to focus our resources more
quickly on seeking resolutions to problems and are able to provide more cohesive
support to USTR in enforcement cases. Our staff regularly briefs the USTR enforce-
ment staff on what we are finding, and seeks to provide the fullest support we can.

At Commerce, we are now working actively on close to 20 compliance issues, and
I would like to illustrate several of these for the committee:

European aircraft noise regulations—A pressing problem, and one that I recently
raised face-to-face with Eurogean officials in Brussels concerns the European air-
craft market. The European Commission has proglosed a regulation that would pre-
vent many U.S. aircraft from being operated within the European Union or sold to
E.U. Member States or third countries after 2001 because tgey use “hushkits” or
replacement engines to comply with international noise standards.

e understand the concern regarding noise at European airports. However, the
proper approach for addressing those concerns is within the international standards
setting process of the International Civil Aviation Organization (ICAO), not through
unilateral adoption of a discriminatory design standard. Hushkitted and reengined
airplanes comply with the ICAO Chapter 3 noise standards which were adopted by
all ICAO members, including the E.U. Member States. The EU has not conducted
any studies which demonstrate that the regulation would reduce engine noise. In
fact, the regulation would ban the use of equipment whose sole function is to limit
engine noise. The EU regulation, if put into effect, carries serious implications for
future cooperative work in the 1CAO. It calls into question the commitment of the
EU to agreements on international standards including ICAO and the WTO.

Furthermore, EU concerns about hushkitted U.S. aircraft flooding the European
market are unfounded. Such aircraft registered in the United States can and will
continue to operate here after 2000 because they meet ICAO Chapter 3 noise stand-
ards. Unlike the EU, the United States is applying a performance standard—air-
craft must be quiet enough to meet the internationally-agreed standard, and if air- ~
lines meet that requirement by hushkitting existing aircraft rather than by purchas-
ing new aircraft, that is fine. The European Union, though, specified a particular
engine design rather than a noise standard, and it seems that the EU is attempting
to use any rationale possible to justify its actions except a sound, scientific study
to demonstrate that the regulation would reduce noise.

Regrettably, the European Parliament accelerated action and approved the regu-
lation without amendment on February 10. Now it appears that the regulation ma
be considered by council meetings scheduled for as early as February 25 or Marc
9, instead of waiting for the Transport Council meeting in late March. The accelera-
tion of consideration at the Council level appears aimed at precluding consultations
between the United States and the EU before implementation on April 1, 1999. Be-
cause of its potential impact on our bilateral commerce, Secretaries Daley -and
Slater, and Ambassador Barshefsky have written not only to the Commission, but
also to Ministers of the Member States asking that the Council not proceed with
adoption of the regulation until consultations could be held.

While I have received some assurances that the Commission is prepared to modu-
late the regulation’s impact through implementation and enforcement procedures,
and to clarify some ambiguous provisions, we remain deeply concerned that this reg-
ulation remains on track for apgroval without meaningful consultations having
taken place. We continue to ask the EU to delay the ad%%ion of this regulation so
that we can resolve our concerns. I have informed the that the United States
is prepared to respond appropriately to the harm our industry will suffer.

vernment Procurement in Korea—Another example is a Korean procurement for
the new $6 billion Inchon International airport—the largest in Asia. In response to
our request that our Forei%n Commercial Officers be on the alert for possible trade
compliance violations, our Commercial Office in Seoul notified us that a U.S. firm—
a world technological leader in elevators and escalators—had been told by the Kore-
ans it was ineligible to bid for business at the new airport. Upon investigation, we
learned of other examples of contracts in which the Koreans were imposing require-
ments that are inconsistent with its WT'O commitments in the Government procure-



ment Agreement (GPA). Korea has imposed discriminatory licensinirequirements,
Joint venturing requirements and does not provide access to bid challenge proce-

dures. We have protested these practices, which are not consistent with Korea’s

international trade obligations and the principles of free and open competition. I

have written to and met w.th senior Korean officials on this issue, and recently Sec-

retary Daley and Amb. Barshefsky jointly wrote to the Korean trade minister in an

effort to resolve the problem. -

Unfortunately, Korea still denies that it has obligations to us and has not re-
sponded favorably to our repeated requests that it comply. Consequently, last week
USTR submitted a request in Geneva for consultations under the GPS’s dispute set-
tlement provisions. We remain hopeful that these consultations will result in a mar-
ket opening settlement that affirms our rights. Mr. Chairman, this is an area where
we must be firm.-

Mexican reference pricing—One of the trade associations participating in our
“compliance liaison” program brought to our attention that Mexico requires a bond
be posted if the declared value of a good is less than the estimated price. The bond
is refunded after Mexican Customs verifies that the groduct was actually sold at the
declared value. Mexican Customs claims it established this practice in an attempt
to combat the under-invoicing of im&orts, but we are concerned it is not in compli-
ance with Mexico’'s NAFTA and WTO obligations and are working to reverse it. We
are concerned this is a growing practice in several regions, and are examining its
WTO consistency and impact on U.S. industry. :

Central European trade preferences—Along with USTR and other agencies, we are
looking closely at the tariff preferences given to the European Union by Central Eu-
topean countries. We are examining these in the context of our international trade
rights and also from the perspective of the requirements of the law under which
GSP (Generalized System of Preferences) duty preferences are given to these coun-
tries by the United States,

In each of these cases, Commerce, USTR and other agencies are making every ef-
fort to obtain full compliance. Our staffs are cooperating very closely. The O case
on Korea Distilled Spirits which the United States won and which was recently
upheld by the WTO appellate body, is an example. The TCC produced for USTR de-
tailed economic analyses of the impact of the Korean taxes to support the U.S. claim
that the Korean alcohol (sohju) and U.S. distilled spirits are “like” or “substitutable”
products. This analysis was a key element in the successful U.S. case.

MONITORING ACTIVITIES

In addition to working on problems that are uncovered in our compliance activi-
ties, we are actively monitoring key agreements. Here again, Commerce, USTR and
the other agencies work as a team to identify problems, share information and pro-
pose solutions. .

Information Technoloigy reement—An extremely important new agreement is
the Information Technology eement (ITA) negotiation in the WT'O which by next
January will eliminate duties on U.S. iufotech products to 90 Fercent of the world
market—givin dutl{-free treatment to over one in every ten dollars of U.S. exports.
Working with USTR, the Compliance Center and U.S. industry, our Trade Develop-
ment analysts are monitoring to ensure that countries actually eliminate duties.
Our analysts coordinate reporting activities and provide American companies up-
dated tariff and staging schedules. To verify compliance with the agreement, the in-
dustry analysts prioritize the 43 signatories and focus Departmental compliance and
monitoring efforts on specific signatories of greatest interest to U.S. Qur Trade De-
velopment industry analysts consults regularly with the Information Technology Co-
alition and individual companies. Additionally, we disseminate information regard-
ing the agreement via the Internet, where we maintain a contact list of specialists
to respond to inquiries, country tariff and staging schedules, the full text of the
agreement, a product landscape detailing covered products, information on U.S. im-
pfer:nentation, and links to other web sites providing additional insight.

Anti-Bribery—Twenty-one F)"ears ago, the United States Congress passed the For-
eign Corrupt Practices Act (FCPA)—a couralaﬁeous and farsighted act. Congress also
showed its foresight in the 1988 trade bill, which directed negotiating such an
agreement in the OECD. This Administration placed a high priority on getting the
OECD to bring the world’s largest industrialized countries up to the high standard
we had been following, and with the strong support of the business community and
Congress, we have achieved that goal. irty four nations have agreed to enact
criminal laws that will follow closely the prohibitions found in our FCPA. So far 12
of the 34 signatories accounting for 60 percent of OECD exports, have deposited
their instruments of ratification and the convention entered into force last week.



We will be working with the State and Justice Departments and the Commerce
Department’s General Counsel to continue efforts to encourage the remaining sig-
natories to ratify the Convention, and will work with the OECD to ensure effective
compliance. A particular res) nsibilitgeof the Trade Compliance Center is producing
the annual report mandated by the Senate in ratifying the convention last Decem-
ber. Our first report will be completed by July 1, 1999, and will include descriptions
of domestic laws enacted by participants, an assessment of implementation meas-
wres taken by countries, an explanation of laws to prohibit the tax deductibility of
bribes, and other information requested by the Congress.

U.S.-EU Mutual Recognition Agreements (MRAs)—The U.S.-EU MRA went into
force in December, and industry estimates it will reduce exporting costs by more
than $1.5 billion a year if properly implemented. The agreement covers six industry
sectors for which testing and certification requirements are important potential non
tariff barriers in the European Union—telecomm equipment, electrical equipment, -
electronics and aviation equipment, medical devices, pharmaceuticals, and rec-
reational craft. Implementation is comﬁlicated in that we must deal not just with
the European Commission, but also with the 15 member states. Commerce’s Market
Access and Compliance unit has started this grocess, working with other U.S. gov-
ernment agencies. U.S. regulatery agencies began confidence building exchanges
with the competent EU authorities to ensure that all national domestic safety re-
quirements for the covered sectors are respected under the MRA. The FDA, FCC
and the OSHA met with their counterparts in the EU to establish implementation
guidelines. We expect the first U.S. exporters’ reports under the MRA to be submit-
ted to the EU in March 1999.

WTO Agreement Monitoring—New members of the World Trade Organization
{WTO) enjoy the security of its multilateral trading rules and the commercial privi-
leges granted by other members. In return, we expect new members to live up to
the O rules and commitments. As part of our efforts to monitor the results of
WTO accession negotiations, the TCC conducts top-to-bottom reviews of newer WT'O
members’ implementation of their WTO accession protocols and obligations. Re-
cently, for example, in examining Ecuador’s record we found that it had failed to
meet some of its obligations. Working closely with USTR, the TCC’s analysis was
used in consultations with Ecuador to improve its compliance record. Similarly, we
monitor countries’ implementation of the various WTO agreements such as the WTO
Agreement on Customs Valuation, the Agreement on Preshipment Inspection, and
the Agreement on Technical Barriers to Trade. When we identify problems, we work
c{osely with USTR, the State Department, U.S. Embassies and industry to seek res-
olution.

Investment Agreements—The Departments of Commerce and State participate in
a joint program to ensure that all U.S. Bilateral Investment Treaties (BITs) in force
are being properly implemented. To date, twelve BIT compliance reviews have been
concluded. Three others are in progress. These reviews complement our longstand-
ing effort to ensure that U.S. investors overseas are protected. Often a company
does not have the necessary expertise to éguge whether a BIT violation is occurring,
and aggressive monitoring by the U.S. Government can dissuade a treaty partner
government from acting in a manner inconsistent with the BIT.

We have focused extensively on performance requirements that are prohibited by
the WTO Agreement on Trade Related Investment Measures (TRIMs). We have
worked ag%ressively to combat such practices in Indonesia and have pressed the
countries of the Andean Pact to abide by their commitments. We are currently pur-
suing other possible violations of the Agreement in India and Egypt and are work-
ing with U.S. companies to evaluate restrictions in Malaysia. We will be particularly
vigilant when, next January, all developing countries are required to remove any
non-conforming measures. We have urged member countries to comply with this re-
quirement. :

Intellectual Property Rights—Of course the Department of Commerce provides
USTR with extensive assistance on the “Special 301" review to determine whether
our trading partners’ provide adequate and effective protection of intellectual prop-
erty rights. But throughout the year, the TCC and country specialists review indus-
try complaints regarding lack of IPR protection for their exports, monitor foreign
governinents’ implementation of the commitments they made in the WTO and other
international agreements and support USTR in IPR-related WTO dispute settlement
actions. To give you a current example of our monitoring activity, TCC staff created
a monitoring plan that is being used both by U.S. Government agencies and the
Government of Para%uay to track Paraguay’s implementation of the recently-con-
cluded bilateral intellectual property agreement. The monitoring plan tracks each
commitment, and allows us to ensure that all the elements of the agreement are
being implemented.



Import Monitoring—In anticipation of potential trade problems arising out of the
global financial crises, early last year the Commerce Department established an ex-
tensive import monitoring program that close? tracks imports and prices in key im-
port-sensitive sectors, such as steel, semiconductors and auto parts. This program
was de?:fned to provide an early warning system that the Administration could use
to formulate a swift response to potential import surges.

. With respect to steel, we have enhanced our monitoring efforts by obtaining pre-
liminary Census data on steel imports 20-25 days prior to the official release date,
Recognizing the importance of receiving this data early, Commerce staff worked
with other agencies to develop guidelines that allow the release of the preliminary
import data, in limited situations, to the public. Such guidelines were recently
adopted and on January 28, Commerce released the preliminary steel import statis-
tics for December. The release of this data allows the steel industry to make deci-
sions based on the most current, reliable information available on steel imports. The
January data will be released two days from now.

The im’l?}?xn monitoring program has been an extremely useful tool to the Adminis-
tration. This information is discussed regularly in interagency meetings, and we
have used it to guide the administration’s policy with respect to steel import surges.

Subsidies Agreement—Under the Subsidies Agreement, U.S. industries have a
remedy through the WTO against foreign subsidies that affect their business in
markets other than the United States. The WTO Subsidies Agreement establishes
multilateral disciplines on subsidies and provides mechanisms for challenging gov-
ernment programs that violate these disciplines. The ITA is fully engaged in mon-
itoring compliance with this agreement.

In 1997, ITA created a new Subsidies Enforcement Office dedicated to identifying
possible violations of the WTO or U.S. trade law and helping U.S. producers combat
unfair competition in the United States and foreign markets due to subsidies. Since
its inception, the Subsidies Enforcement Office has counseled a wide variety of in-
dustries concerned about foreign subsidies and has compiled a comprehensive data-
base of foreign government subsidy practices. As we noted in the Annual Subsidies
Enforcement Report sent to Congress on February 1, this information is now avail-
able on ITA’s web site.

The Subsidies Enforcement Office has worked closely with USTR on several
prominent WTO cases involving subsidies, such as the Indonesian autos case. That
case resulted in a favorable panel decision and the elimination of subsidies to the
Indonesian auto industry that undercut the ability of our auto producers to enter
the Indonesian market.

When the financial crisis began to spread last year, a number of U.S. industries,
particularly the steel and semiconductor industries, expressed concern that forei
governments would resort to subsidies in an attempt to export their way out of the
crisis. Commerce’s Subsidies Enforcement Office responded by expanding its activi-
ties and working closely with USTR to evaluate industry concerns about possible
new subsidies abroad. a result of these activities, the U.S. government has ac-
tively engaged countries that have announced new programs before their implemen-
tation to seek changes.

One area of particular importance to the steel industry where these efforts have
made a difference has been Hanbo Steel. In response to a complaint from U.S. steel
producers a]legingntlhat Hanbo Steel, a Korean mini-mill, had been provided govern-
ment subsidies, bassador Barshefsky and Secretary Daley engaged the Korean
Government in substantive and detailed consultations on this issue. In addition,
President Clinton raised concerns about Hanbo in his meeting with Korean Presi-
dent Kim Dae Jung here in Washington. Throuégx these efforts, the Administration
obtained written assurances from the Korean Government that it will not support
or direct others to support Hanbo.

Hanbo has now temporarily shut down production of hot-rolled sheet. We also
have received assurances that the Hanbo creditors and the independent agent man-
aging the sale of Hanbo will take all steps necessa[xiy to ensure a market-driven sale.

e continue to monitor these assurances. These Korean Government undertakings
constitute the most timely, direct, and commercially meaningful means to address
our industry’s concerns about Hanbo. :

The Administration also expanded the steel dialogue to encompass broader con-
cerns about the Korean steel industry—in particular, regarding the privatization of
POSCO, the world’s larﬁest steel producer. Our goal is to ensure that this company
is fully and expeditiously privatized. Effective privatization 6f POSCO would help
ensure that its pricing, production, and other business decisions are made at arm’s
length from the Korean government, thereby addressing industry concerns about
POSCO’s operations. During his trip to Korea in November, President Clinton urged
President Kim Dae Jung to ensure that subsidies are not being provided to the steel
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and semiconductor industries. Through all of these efforts, the Administration is
working to ensure that U.S. companies face fair competition, both in U.S. and over-
seas markets, and that American workers get a fair smke.

. Antidumping Agreement—Commerce closely monitors the laws and proceedi K;Of
its tra_dmg partners to make certain their actions are consistent with tge WTO Anti-
giun_?mg_ and Subsidies Agreements. To this end, Commerce has assisted exporters
in identifying the procedural and technical requirements they must meet in re-
sponding to forej antndumpmg duty investigations. By keeping a close eye on how
other nations enforce their trade laws, we can hold our trading partners account-
able. For example, if a case is not being handled in a transparent manner, this could
be a violation of the WTO Antidumping or Subsidies Agreements, When the U.S.
discovers a potential WTO violation, it acts quickly to consult with the offending
trade partner to effect a resolution of our exporters’ problem. In many cases, we first
consult informally with the offending trade partner. However, when we have been
unable to reach a mutually satisfactory resolution, the Administration has pursued
dispute settlement proceedings before the WTO.

e United States last year requested the establishment of a WTO panel in the
antidumping duty case initiated by Mexico against U.S. exports of high fructose corn -
syrup. To assist U.S. companies in other antidumping investigations initiated b
Mexico, U.S. officials met with U.S. exporters of live cattle, fresh and frozen beef,
and bond paper. The United States continues to examine carefully Mexico’s anti-
dumpinﬁ1 actions against U.S. steel companies. The United States in 1998 contested
before the WTO Committee on Antidum%ing Practices Argentina’s failure to com-
plete an antidumping investigation of U.S. fiber optic cables within 18 months, as
required under the 'O Antidumping Agreement. Meanwhile, U.S. officials have
undertaken bilateral discussions with trade officials of the European Commission on
cases filed by the EC against U.S. exports of certain polymers and on a certain type
of capacitors. The United States also continues to monitor closely the first anti-
dumping investigation by the Peogle’s Republic of China against U.S. exports of
newsprint initiated in December 1997.

Commerce kee';fl a list of current and past foreign AD/CVD actions filed against
U.S. exporters, which is maintained on the Import Administration web-site. The list
provides U.S. exporters with updated information collected from U.S. and foreign
embassies worldwide. U.S. companies and the U.S. government can better deter-
mine whether cases are being handled in conformity with applicable bilateral and
multilateral agreements by reviewing events in the investigations as they occur.

FAIR TRADE LAWS AND STEEL

Fair Trade Laws—Although the focus of this hearing is on trade agreements and
compliance before I leave the subject let me say Commerce will always vigorously
enforce the fair trade laws. Over the years, these laws have proven to be extreme'liy
effective in addressing unfair trade practices involving a wide array of goods, includ-
ing steel products, semiconductors, capital goods, and agricultural products. We cur-
rently enforce more than 300 antidumping and countervailing duty orders, including
more than 100 on steel products from a variety of countries. In addition, in 1998
we initiated 47 antidumping and countervailin% duty investigations.

Over the past several years, Commerce has been working on several sets of regu-
lations that reflect our strong commitment to offsetting unfair trade practices. In
November, we released final countervailing duty regulations that will guide our
analysis and calculation of foreign subsidies. Our final regulations are designed to
enhance strong enforcement of the trade laws, and send an important signal to our
trading partners that we will not tolerate the subsidization of imports that harm
our industries and workers. One area where we have strengthened our subsidy rules
concerns the government’s provision of equity to an unhealthy company. In order
to fully offset the benefit of such a subsidy, we have adopted a final rule that treats
the entire amount of the equity infusion as a grant.

In the past year, we have taken some important steps to enhance overall enforce-
ment of the fair trade laws. For example, we are addressing import surges more
quickly that may occur once a petition is filed or there is public knowledge that it
will be filed. The mechanism for addressing this issue under our law is ed criti-
cal circumstances. While there are strict legal requirements, such a finding allows
for the imgosition of duties,ugeto 90 days before a fpx‘elixmnary' dumping determina-
tion, which otherwis< would the starting date for relief. Last year, we issued a
policy bulletin on crit-cal circumstances which laid out Commerce’s policy in this
area and made clear that, under the statute and regulations, a preliminary critical
circumstances determination could be made prior to the preliminary dumping deter-
mination, as long as all of the statutory criteria were met. Pursuant to this policy,



last November we issued an affirmative preliminary finding of critical circumstances
in the dumping investigations of hot-rolled steel from Japan and Russia. I would
emphasize that our policy on critical circumstances is8 not specific to the steel cases.
We will apply this policy whenever it is relevant and appropriate to do so, in light
of the statutory criteria and the facts before us-in a particular case.

Last week, we issued preliminary determinations in the antidumping investiga-
tions on hot-rolled, flat-rolled, carbon-quality steel products from Brazil and Japan.
These determinations were made an unprecedented 25 days early, part of the Ad-
ministration’s comprehensive action plan on steel. Although expedited, these inves-
tigations have been conducted fully in accordance with U.S. law and our inter-
national obligations.

As a result of these determinations, importers will now have to pay cash deposits
or post a bond on imports of these products, in some cases as far back as mid-No-
vember. The antidumping margins on imports of hot-rolled steel products from
Japan rarfed from 25.14 to 67.59 percent and for Brazil from §0.66 to 71.02 per-
cent. In addition, the Department found subsidy rates on imports of hot-rolled steel
products from Brazil ranging from 6.62 to 9.45 percent.

We are also conducting an antidumping investigation on hot-rolled steel products
from Russia. Yesterday, we reached two tentative agreements with Russia on steel
trade. The first suspends the hot-rolled steel investigation and the second is a
broader agreement that will limit exports to the United States on virtually all other
steel products. These proposed agreements are structured to provide effective relief
to the U.S. industry and steel workers from the surge in Russian steel imports.

JAPAN

Let me turn now to Japan, which poses special challenges. While concrete
progress has been made over time under the deregulation initiative, and in-areas
such as medical technology, semiconductors, and banking and securities, there are
real problems in other areas such as construction and flat glass. Last year, our $64
billion bilateral deficit was near record levels, and we experienced a disruptive
surge in imports of steel from that nation that is harming our industry and workers
and which is completely unacceptable. We have told Japan this must end and their
exports must revert to pre-crisis levels or we will act.

The trade problem with Japan cannot be explained away simply by pointing to
‘the current Japanese recession. A major reason has been, and remains, lack of mar-
ket access. The Administration recognized this very early, and has concluded 35
trade agreements with Japan since 1993. Several of our trade agreements have
proven very successful—notably the cellular phones, medical technology and semi-
conductor agreements. Unfortunately, other agreements have yielded 'sa;;lpointing
results that have not succeeded in remedying the market access problems they were
designed to address. Some of these agreements have been undermined by continuing
anticompetitive ¥ractices in the Japanese econcmy or by overly narrow interpreta-
tions by Japan of the agreements’ provisions.

Japan has been recalcitrant in some cases. In certain sectors, Japan will not take
the necessary steps to make our a%reements work. Glass, insurance, construction,
and computers are key examples. In others, it is contemplating measures which
could make matters much worse. Pharmaceutical pricing and changes in medical de-
vice reimbursement procedures are examples. Let me look briefly at some our major
agreements in which Commerce has a leading role. It gives a good picture of where
we stand and what we are doing.

At our January 28-29 meeting to review results in the medical and pharma-
ceutical area, we noted progress in certain areas such as product approval, but we
also stated clearly that reference pricing for pharmaceuticals would impede the in-
troduction in Japan of innovative drugs—our industry is the most innovative in the
world—and that reference pricing, in any form, is not compatible with innovation
nor with our bilateral deregulation initiative. We told Japan that introduction of
such legislation would raise very serious bilateral problems and we will continue to
oppose such a system in any form. We also made clear that the system to reimburse
medical devices should not be changed until provisions are made to reward innova-
tive preducts.

Regarding construction, although U.S. firms have won some significant contracts,
they are low in value. The most recent annual data show foreign design and con-
struction firms won only $50 million dollars in contracts—half of the previous year's
figure and less than one percent of Japan's $250 billion public works design/con-
struction market. U.S. constructions firms are among the best in the world and are
globally competitive. Outside of Japan, U.S. firms have about a 20 percent share of
the global market.



Subsequent to the Special Consultations on the U.S.-Japan Construction -
ments on Jan 27-28, Secretary Daley stated he was “seriously disappointed” by
the continued lack of opportunities in Japan’s construction market. During the con-
sultations, Japan made two proposals that may increase the number of design/con-
sulting procurements open to foreign firms, but rejected our request to eliminate re-
strictions on joint venture formation for construction projects. Because of our serious
concerns in this sector, I have proposed to Japan that I chair the U.S. side of the
1999 annual construction review tentatively scheduled for July in Tokyo.

Autos and parts comprise the largest single factor in our bilateral trade deficit.
Our 1995 U.S.-Japan Automotive Framework Agreement, U.S. implementation of
which is co-led by Commerce and USTR, contains a number of measures intended
to open the automotive vehicle and parts markets in Japan. Some of these measures
call for specific actions to be taken by the Japanese Government with concrete dead-
lines. The ment called for Japan to study its regulatory system and to respond
to requests by foreign vehicle and parts manufacturers with the goal of improving
market access.

Japan should take additional steps to open its vehicle and parts markets, particu-
larly in the area of deregulation. Accordingly, in the ann review of the Agree-
ment last October we presented to Japan a series of proposals aimed e* further
opening and deregulating this important market. The current economic difficulties
in Japan do not justify any backtracking on their commitments. In fact, further de-
regulatory and other market-opening measures would enhance competition and help
strengthen the economy. We are holding working level consultations to follow up on
our deregulatory and market opening proposals the Japanese Government must un-
dertake to open the Japanese market to U.S. and other foreign manufacturers.

Finally, let me say that I think that results under the U.S.-Japan Flat Glass
Agreement have been disappointing. The agreement has achieved progress in ener,
standards affecting glass use and in model projects featuring U.S. glass. But the
main objective of the agreement, Oﬂening Japan’s closed distribution system, has not
been achieved. U.S. industry market share in Japan’s $4.5 billion glass market is
about two percent, compared to approximately 10-30 percent in other countries’ flat
glass markets.

Japanese companies freely admit U.S. glase is technically superior and less expen-
sive than Japanese glass even after U.S. companies shiﬁ it across the ocean, but
exclusionary business practices within the industry and keiretsu ties between sup-

liers and customers have combined to prevent the success of U.S. firms in Japan.

e continue to press Japan to take open its distribution system, and have recently
submitted several proposals to our Jagla‘nese counterparts to achieve this objective.
Ambassador Fisher will be discussing this issue next week in Toyko.

¢ Japan is in a serious recession. The Japanese Governmert has formulated an eco-
"nomic recovery program, and we deeply hope it works. But recession is no reason
for Japan not to live up to its trade obligations to further open and deregulate its
market, or to do its part to absorb imports from recovering nations. It is a respon-
sibility Japan must meet. Things must change. Japan must accelerate its structural
reform program, fix its financial sector, and open its domestic market to greater
competition.

CHINA

Our trade policy and compliance efforts must also address the unacceptable dis-
crepancy between China's exports to the United States that have grown at an aver-
age annual rate of 25 percent for twelve years and China’s imports from the United
States that have grown at an annual rate of only 10 percent—resulting in a $57
billion U.S. trade deficit last year, second only to our deficit with Japan. The best
solution to these problems would be a commitment by the Chinese to accession
on a commercially meaningful basis. We are hopeful that the upcoming visit of Pre-
mier Zhu Rongi will provide impetus to Chinese negotiators to develop the needed
solid WTO package that provides genuine market access and adherence to WTO
principles and rules.

But ‘while we continue on this process, we must push for the full measure of the
trade rights for which we have already bargained. This includes the 1992 Memoran-
dum of Understanding on Market Access. Importantly, Mr. Chairman, China prom-
ised in the 1992 agreement that it would not maintain import substitution programs
or policies. Here we have some significant concerns. We intend to pursue these con-
cerns vigorously, while we simultaneously continue to support and work for China’s
commercially meanin accession to the WTO. . .

For example, the Department is reviewing the concerns raised by the American
Natural Seda Ash Corporation alleging Chinese import substitution measures keep



out U.S. soda ash even though it is of superior quality and much less expensive
than domestic production. Though soda ash is America’s largest inorganic :lll)gmical
export e_mq we are the world’s major supplier, hardly any can now be sold in China.

strictions on soda ash ave but one example of a growing list of market barriers
on the rise in China. In preparation for the 12th session of the U.S.—China Joint
Commission on Commerce and Trade (JCCT) held last December, Secretary Daley
requested thaq Ambaqsador Sasser provide an update on new market access bar-
riers. He provided a list of eight new restrictions, including those imposed on the
procurement of' 'telecomml'mications equipment and services, power generation
equipment, retailing operations, pharmaceutical pricing, and soda ash as mentioned
above. These restrictions and their impact on U.S.-China commercial relations fig-
ured prominently in Secretari; Daley’s discussions with Chinese Trade Minister Shi
Guangsheng who co-chaired the JCCT with the Secretary.

The JCCT, established in 1983, is a qg\xrlemment-to-govemment forum that meets
throu%hout'the year at senior and working levels to enhance senior level dialogue
on U.S.-China commercial relations. Particularly through the workin% groups, we
will be continuing our discussions on market restrictions as a means of seeking the
progress in our trade relations that is more important than ever to our overall rela-
:iaotr_lship with China. Without progress, we face coping with a growing source of irri-

ion.

At our urging during the JCCT, on February 11th China’s Ministry of Trade,
other Chinese agencies, the Amcham in Beijing and other industry groups convened
a meeting of industry on both sides to air concerns about the rising number of busi-
ness impediments in China. While these discussions were useful, we are seeking
agreement with the Chinese to hold government-to-government discussions on these
restrictions in the hope of resolving a number of them prior to Premier Zhu's visit.
Secretary Daley will be urging progress on these restrictions and much greater com-
mercial cooperation in infrastructure durin%vhia upcoming multi-agency infrastruc-
ture mission to China March 28-April 1. We want to make progress on specific

rojects of interest to U.S. firms as well as on issues affecting market access in in-
frastructure over the long term. .

DO WE HAVE THE TOOLS TO MAKE THE AGREEMENTS WORK?

Having given the Committee a description of what the Commerce Department is
doing in terms of monitoring and seeking compliance with our trade agreements,
and an overview of some of the specific problems on which we are now working, 1
would like finally to turn to an assessment of foreign compliance, and whether we
have the tools we need to do the job. .

The Clinton Administration has entered into about 270 trade agreements. These
agreements have greatly increased market access for American companies and have
%en U.S. exporters an expanded set of trading rights. There is no question that

erican exports have benefitted greatly as a result and that in many weys the
playing field is more level than it was. But there is also no question that compliance
on the part of foreign governments is neither uniform nor complete. Ensuring cur
trade rights requires systematic follow-up on our part. In the course of this effort,
we have found, and are working on, compliance problems. I enumerated some ear-
lier in my statement, and I anticipate that as we continue to work with American
companies we will find more.

Sometimes we are able through our compliance effort to resolve problems without
having to take them to dispute settlement and enforcement. An example was the
success our Market Access and Compliance staff had last year in resolving a label-
ing problem that halted exports of beer to Mexico by several U.S. brewers. Working
cooperatively with the Mexican Government we were able to have the NAFTA-incon-
sistent regulation reversed, and within weeks of the emergence of the trade barrier
the problem was resolved and the beer began flowing to Mexico again—restoring
about $14 million of exports at an annual rate.

At other times we are unable to bring about compliance without having to turn
to the dispute settlement mechanisms. The TCC’s effort to obtain fair access for U.S.
companies wanting to sell to the huge Korean airport construction market is an ex-
ample. After months of seeking Korean compliance short of resorting to dispute set-
tlement, it has proven necessary to ask for WTO dispute settlement consultations.
We remain hopeful that these consultations will result in a market opening settle-
ment that affirms our rights. We have provided all our analyses, case information,
and other data to USTR and we look forward to working with USTR as this process
moves ahead. .

The important thing is that American companies and workers, and the public at
large, recognize that we are vigorously seeking and pursuing compliance. There are
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certainly cases in which we are not getting the full measure of what we bargained
for, and we want to find and resolve as many as we can. But I want the Committee
to recognize that in the vast majority of cases, we are finding that most countries
entered into trade agreements with the exiectation that there are mutual benefits,
and that they generally are attempting to live up to their commitments. We do not
see a general pattern of enteﬁniinto agreements and then disregarding them.

A particular area of concern, however, is Japan. While Japan has done a good job
of implementing many agreements, a number have been implemented in a manner
falling far short of the effort needed to actually provide the market access that was
anticipated. What is_particularly distressing is when agreements are implemented
by doing the minimal possible. The ironic thing is that these market opening agree-
ments are actually just the thing Japan needs to spur internal competition and
greater efficiency in the domestic economy. I would, venture to say that if studies
were done in Japan about how well the economy was doing in various sectors, they
would find our trade Japan is considerably better off in medical devices, cellular
phones and the other areas where agreements have succeeded. Japanese consumers
and producers, just as in other countries, always benefit from more open competi-
tion.

This leads me to my final area of thought: do we have the tools we need to bring
about compliance with our trade agreements?

Resources—Within the last two years we have placed an increased emphasis on
compliance, and we are getting results. But there 1s still more we could do. For sev-
eral years, the Congress has tended to look at the Commerce Department’s trade
role as being principally export promotion. The appropriations process has generally
provided sufficient funding to allow us to do an excellent job in this area. But for
several years, Congress has consistently provided considerably less funding to our
ll:'h:'lrket Access and Compliance unit than has been requested in the President's

udget.

Despite the need to monitor compliance with 35 Japanese agreements and work
on a growing number of market access complaints by U.S. companies, our Japan
staff has fallen from 18 to 8 in the past eight years. Our China staff declined from
9 to 4. Our European Union office, which has just assumed the enormous new task
of compliance with the $1.5 billion Mutual Recognition eement, is down from 11
to 6. In his FY 2000 budget the President has requested an increase of 11 people
for increased market access resources and 9 people for a compliance “Strike Force”
that would concentrate on ogenini markets for U.S. firms, especially‘_mall and me-
dium-sized firms. ] commend this budget initiative to this Committee’s attention, for
adequate funding for access and compliance will pay dividends in increased exports.

Tools—We need to have strong and effective tools to help us in the effort to en-
sure compliance. Frankly, the better and more effective the tools that are available
to us, the better the aﬁreements and the quicker the compliance. It is that simple.
We are pleased at with the Administration’s decision to reinstitute Super 301 and
Title VII procedures by Executive Order. This enables the Tradé¢ Representative to
identify U.S. trade expansion priorities and discriminatory foreign government pro-
curement practices and to cite significant foreign trade barriers which should be
identified as priority foreign country practices and those countries that are not in
compliance with obligations under the World Trade Organization’s Agreement on
Government Procurement, the NAFTA chapter on government procurement or other
agreement or countries that maintain a significant and persistent pattern or prac-
ti}fes of discrimination against U.S. products or services in their government pur-
chases.

As Secretary Daley noted last week, Super 301 and Title VII have been effective
tools in identifying foreign unfair practices and encouraging their removal. At the
Department of Commerce, we intend to ensure that U.S. firms and workers reaB
the benefits of the trade agreements which we have negotiated. We will work wit!
USTR to ensure that we identify the most ts‘aiﬁ':\il'u:ant trade barriers affecting U.S.
goods and services exports and that we are taking effective actions to address them,

There is, however, one area that is very troubling; and it is not one for which I
currently have a proposal or a solution. That is the area of private sector anti-com-
petitive practices that act as trade barriers. Japan is the example that comes to
mind, but it is not the only country. And in that regard I am looking forward to
reviewing the recommendations of the private sector International Competition Pol-
icy Advisory Committee, the Justice Department, and the Federal Trade Commis-
sion as well as suggestions from the members of the Committee and other members
of Congress.

Thank you for the opportunity of allowing me to present my views, and I look for-
ward to your questions.

Attachments.
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TARA _
Trade and Relsted Agreements Database

An On-Line Database
at:
http://www.mac.doc.gov/tee

SUMMARY STATISTICS

As of February 5, 1999, TARA contained 306 trade and related agreements:

263 bilateral trade agreements
of which:
27 are bilateral investmeni treaties,
4 are trade and investment framework agreemems (TIFA's), and
406 are textile agreements)

41 multilateral trade agreements
(among them the various WTO agreements, NAFTA and OECD)

2 plurilateral trade agreements
(WTO Government Procurement A 3reement and the WTOAgreement on Trade in Civil

Aircrafi)

On a reglonal basis, the bilateral agreements break down accordingly:

Asia/Pacific 131
Africa/Middle East 23
Europe 65

Western Hemisphere _44 -
263

Trading Partners with the Most Agreements:

Japan 45 agreements
Korea 21 agreements
China 20 agreemnts

EU 13 agreements

The Trade Comptiance Center

Market Access and Compliance
International Trade Administration

US. DEPARTMENT OF COMMERCE




AGREEMENT ON GLOBAL TECHNICAL REGULATIONS FOR WHEELED VEHICLES, EQUIPMENT AND PARTS
ALBANIA AGREEMENT ON TRADE RELATIONS

ALBANIA INVESTMENT TREATY

APEC TELECOMMUNICATIONS MRA

ARGENTINA INVESTMENT TREATY

ARGENTINA MEMORANDUM OF UNDERSTANDING CONCERNING TOBACCO

ARGENTINA MEMORANDUM OF UNDERSTANDING ON AGRICULTURE

ARMENIA AGREEMENT ON TRADE RELATIONS

ARMENIA INVESTMENT TREATY

ASIA PACIFIC LABORATORY ACCREDITATION COOPERATION (APLAC) MUTUAL RECOGNITION ARRANGEMENT (MRA)
AZERBANAN AGREEMENT ON TRADE RELATIONS

BANGLADESH INVESTMENT TREATY

BANGLADESH TEXTILE AGREEMENT

BELARUS AGREEMENT ON TRADE RELATIONS

BERNE CONVENTION

BRAZIL AGREEMENT ON AUTOS

BRAZIL AGREEMENT ON TOBACCO TARIFF-RATE QUOTA

BRAZIL TEXTILE AGREEMENT

BULGARIA AGREEMENT ON TRADE RELATIONS

CAMBODIA TRADE RELATIONS & IPR AGREEMENT

CAMEROON INVESTMENT TREATY

CANADA AGREEMENT ON BARLEY TARIFF-RATE QUOTA

CANADA AGREEMENT ON BEER MARKET ACCESS IN QUEBEC AND BRITISH COLUMBIA
CANADA AGREEMENT ON SUGAR AND SUGAR-CONTAINING PRODUCTS

CANADA AGREEMENT ON WHEAT

CANADA AGREEMENT REGARDING PROCESSED CHICKEN QUOTA

CANADA AGREEMENT REGARDING TIRES

CANADA MEMORANDUM OF UNDERSTANDING ON PROVINCIAL BEER MARKETING PRACTICES
CANADA SOFTWOOD LUMBER AGREEMENT

CANADA TERMINATION OF BELL CANADA/NORTHERN TELECOM PREFERRED SUPPLIER RELATIONSHIP AGREEMENT
CANADA ULTRA-HIGH TEMPERATURE MILK AGREEMENT

CENTRAL AMERICAN REGIONAL TRADE AND INVESTMENT FRAMEWORK AGREEMENT
COLOMBIA BANANAS MEMORANDUM OF UNDERSTANDING

COLOMBIA TEXTILE AGREEMENT

CONGO INVESTMENT TREATY

COSTA RICA BANANAS MEMORANDUM OF UNDERSTANDING

COSTA RICA TEXTILE AGREEMENT

CZECH AGREEMENT ON TRADE RELATIONS

CZECH INVESTMENT TREATY

DOMINICAN REPUBLIC TEXTILE AGREEMENT

DOMINICAN REPUBLIC TOBACCO TARIFF-RATE QUOTA AGREEMENT

ECUADOR INTELLECTUAL PROPERTY RIGHTS AGREEMENT

ECUADOR INVESTMENT TREATY

EGYPT INVESTMENT TREATY

EGYPT TEXTILE AGREEMENT

ESTONIA FRIENDSHIP, COMMERCE, AND CONSULAR NIGHTS TREATY

ESTONIA INVESTMENT TREATY

ETHIOPIA AMITY AND ECONOMIC RELATIONS AGREEMENT

EUROPEAN UNION AGREEMENT CONCERNING THE APPLICATION OF THE GATT AGREEMENT ON TRADE IN CIVIL AIRC
EUROPEAN UNION APPLICATION OF COMPETITION LAWS

EURGPEAN UNION CEREALS AND RICE AGREEMENT

EUROPEAN UNION DISTILLED SPIRITS AND SPIRIT DRINKS AGREEMENT

EUROPEAN UNION EXCHANGE OF LETTERS CONCERNING IMPLEMENTATION OF THE MARRAKESH AGREEMENT ESTA
EUROPEAN UNION HUMANE TRAPPING STANDARDS AGREEMENT

EUROPEAN UNION LETTER ON FINANCIAL SERVICES )
EUROPEAN UNION MEMORANDUM OF UNDERSTANDING ON GOVERNMENT PROCUREMENT



EUROPEAN UNION MOU ON PUBUIC PROCUREMENT

EUROPEAN UNION MUTUAL RECOGNITION AGREEMENT

EUROPEAN UNION NEGOTIATIONS/GATT ARTICLE XXIV:6 (1996)

EUROPEAN UNION PASTA AGREEMENT

EUROPEAN UNION WINE ACCORD

FLJI TEXTILE AGREEMENT

FLORENCE EDUCATIONAL, SCIENTIFIC AND CULTURAL AGREEMENT

GEORGIA AGREEMENT ON TRADE RELATIONS

GEORGIA BILATERAL INVESTMENT TREATY

GRENADA INVESTMENT TREATY ,
GUATEMALA TEXTILE AGREEMENT

GUATEMALA TOBACCO TARIFF-RATE QUOTA AGREEMENT

HAITI TEXTILE AGREEMENT

HONDURAS MEMORANDUM OF UNDERSTANDING ON WORKER RIGHTS

HUNGARY TEXTILE AGREEMENT

HUNGARY URUGUAY ROUND COMMITMENTS ON AGRICULTURAL EXPORTS SUBSIDIES
INDIA MOTION PICTURES AGREEMENT

INDIA SHELL ALMONDS AGREEMENT

INDIA TEXTILE AGREEMENT

INDONESIA MOU ON ESTABLISHMENT OF THE COUNCIL ON TRADE AND INVESTMENT
INDONESIA TEXTILE AGREEMENT

INDONESIA VISA ARRANGEMENT CONCERNING TEXTILES AND TBCI’ILE ARTICLES
INTERNATIONAL DOLPHIN CONSERVATION PROGRAM AGREEMENT
INTERNATIONAL NATURAL RUBBER AGREEMENT, 1695

INTERNATIONAL TROPICAL TIMBER AGREEMENT

ISRAEL AGREEMENT ON ALMOND AND CERTAIN AGRICULTURAL TRADE ISSUES
ISRAEL AGREEMENT ON TRADE IN AGRICULTURAL PRODUCTS

ISRAEL FREE TRADE AGREEMENT

ISRAEL FREE TRADE AREA AGREEMENT/DESIGNATION OF DUTY FREE ZONE IN JORDAN AND ISRAEL
ISRAEL MARKET OPENING MEASURES AGREEMENT

JAMAICA INTELLECTUAL PROPERTY RIGHTS AGREEMENT

JAMAICA INVESTMENT TREATY

JAMAICA TEXTILE AGREEMENT

JAPAN-TOKYO DECLARATION ON GLOBAL PARTNERSHIP WITH THE US

JAPAN ACTIONS TO BE TAKEN BY THE PATENT OFFICES

JAPAN AGREEMENT CLARIFYING THE FRAMEWORK AGREEMENT

JAPAN AGREEMENT ON COMPUTER PRODUCTS AND SERVICES

JAPAN AGREEMENT ON DEREGULATION AND COMPETITION INITIATIVE

JAPAN AGREEMENT ON DISTILLED SPIRITS

JAPAN AGREEMENT TO EXTEND AND STRENGTHEN THE NTT PROCUREMENT PROCEDURES
JAPAN AUTOMOTIVE AGREEMENT

JAPAN BIDDING AND CONTRACTING PROCEDURES ACTION PLAN

JAPAN CELLULAR TELEPHONE AND THIRD PARTY RADIO AGREEMENT (1886)
JAPAN CELLULAR TELEPHONE IMPLEMENTATION MEASURES AGREEMENT (1984)
JAPAN COLOR NEGATIVE PHOTOGRAPHIC PAPER SUSPENSION

JAPAN EXCHANGE OF LETTERS ON APPLES

JAPAN FOREIGN LAWYERS AGREEMENT

JAPAN FRAMEWORK AGREEMENT

JAPAN FRIENDSHIP COMMERCE AND NAVIGATION TREATY

JAPAN GRADEMARKED LUMBER AGREEMENT

JAPAN INTERNATIONAL VALUE-ADDED NETWORK SERVICES AGREEMENT

JAPAN INTERNATIONAL VALUE-ADDED NETWORK SERVICES AGREEMENT (#2 OF 2)
JAPAN INVESTMENT ARRANGEMENT

JAPAN MAJOR PROJECTS AGREEMENT

JAPAN MEASURES REGARDING FINANCIAL SERVICES

JAPAN MEASURES REGARDING INSURANCE



JAPAN MEASURES REGARDING INSURANCE SUPPLEMENTARY

JAPAN MEASURES REGARDING MARKET ACCESS FOR FLAT GLASS

JAPAN MEDICAL TECHNOLOGY AGREEMENT

JAPAN MOSS AGREEMENT ON MEDICAL EQUIPMENT AND PHARMACEUTICALS
JAPAN MUTUAL UNDERSTANDING ON PATENTS

JAPAN NETWORY. CHANNEL TERMINATING EQUIPMENT AGREEMENT
JAPAN NPA PROCUREMENT OF VHF RADIO COMMUNICATIONS SYSTEM AGREEMENT
JAPAN NTT PROCUREMENT AGREEMENT

JAPAN PERSONAL HANDYPHONE SYSTEMS RECORD OF DISCUSSION
JAPAN PHOTO FILM MARKET ACCESS-NEXT STEPS

JAPAN PORTS AND HARBOR PRACTICES AGREEMENT

JAPAN RESOLUTION OF WTO DISPUTE ON SOUND RECORDINGS

JAPAN SATELLITE PROCUREMENT AGREEMENT

JAPAN SCIENCE AND TECHNOLOGY AGREEMENT

JAPAN SEMICONDUCTORS AGREEMENT

JAPAN SODIUM AZIDE SUSPENSION AGREEMENT

JAPAN STRUCTURAL IMPEDIMENTS INITIATIVE

JAPAN STRUCTURAL IMPEDIMENTS INITIATIVE INTERIM REPORT

JAPAN SUPERCOMPUTER PROCUREMENT AGREEMENT

JAPAN TELECOMMUNICATIONS PRODUCTS AND SERVICES (1 111194)
JAPAN TOBACCO AGREEMENT

JAPAN WOOD PRODUCTS AGREEMENT

KAZAKHSTAN AGREEMENT ON TRADE RELATIONS

KAZAKHSTAN INVESTMENT TREATY

KENYA TEXTILE AGREEMENT

KOREA AGRICULTURAL MARKET ACCESS ROU

KOREA AUTOMOTIVE AGREEMENT

KOREA BEEF AGREEMENTS

KOREA CONSULTATIVE AGREEMENT ON STEEL

KOREA INTELLECTUAL PROPERTY RIGHTS & INSURANCE

KOREA LETTER ON TELECOMMUNICATIONS PROCUREMENT

KOREA LIBERALIZATION OF AGRICULTURAL PRODUCTS

KOREA MARKET ACCESS FOR CIGARETTES RECORD OF UNDERSTANDING
KOREA MARKET ACCESS FOR WINE AND WINE PRODUCTS

KOREA MOTION PICTURES IMPORTATION AND DISTRIBUTION

KOREA RECORD OF UNDERSTANDING ON BEEF

KOREA RECORD OF UNDERSTANDING ON TELECOMMUNICATIONS (1/23/90)
KOREA RECORD OF UNDERSTANDING ON TELECOMMUNICATIONS (2/15/80)
KOREA RECORD OF UNDERSTANDING ON TELECOMMUNICATIONS (2/7/81)
KOREA REVISED CIGARETTE AGREEMENT

KOREA SHELF-LIFE AGREEMENT

KOREA TELECOMMUNICATIONS ISSUES (3/27/85%)

KOREA TELECOMMUNICATIONS MARKET ACCESS AGREEMENT (4/96)
KOREA TEXTILE AGREEMENT

KOREA UNDERSTANDING ON TELECOMMUNICATIONS (2/17/92)

KOREA VISA ARRANGEMENT CONCERNING TEXTILES AND TEXTILE PRODUCTS
KYRGYZSTAN AGREEMENT ON TRADE RELATIONS

KYRGYZSTAN INVESTMENT TREATY

LAOS TEXTILE AGREEMENT

LATVIA FRIENDSHIP, COMMERCE, AND CONSULAR RIGHTS TREATY
LATVIA INVESTMENT TREATY

LATVIA TRADE RELATIONS AND IPR AGREEMENT

LIBERIA FRIENDSHIP, COMMERCE, AND NAVIGATION TREATY

LITHUANIA TRADE RELATIONS AND IPR AGREEMENT

MACAU TEXTILE AGREEMENT

MACEDONIA TEXTILE AGREEMENT AND VISA ARRANGEMENT



. MALAYSIA TEXTILE AGREEMENT
MALAYSIA VISA ARRANGEMENT CONCERNING TEXTILES AND TEXTILE PRODUCTS

MAURITIUS TEXTILE AGREEMENT

MEXICO AGREEMENT REGARDING TEST DATA ACCEPTANCE

- MEXICO FRESH TOMATOES ANTIDUMPING INVESTIGATION SUSPENSION

MOLDOVA AGREEMENT ON TRADE RELATIONS

MOLDOVA INVESTMENT TREATY

MONGOLIA INVESTMENT TREATY

MONGOLIA TRADE RELATIONS AGREEMENT

MOROCCO INVESTMENT TREATY

MOROCCO TRADE AND INVESTMENT RELATIONS

NEPAL TEXTILE AGREEMENT

NETHERLANDS COLOR NEGATIVE PHOTOGRAPHIC SUSPENSION AGREEMENT

NICARAGUA IPR

NORTH AMERICAN FREE TRADE AGREEMENT

OECD CONVENTION COMBATING BRIBERY

OECD SHIPBUILDING AGREEMENT

OMAN AMITY, ECONOMIC RELATIONS AND CONSULAR RIGHTS TREATY

OMAN TEXTILE AGREEMENT

PAKISTAN TEXTILE AGREEMENT

FANAMA INVESTMENT TREATY .

PARIS CONVENTION
PEOPLE'S REPUBLIC OF CHINA AGREEMENT ON INTERNATIONAL TRADE IN COMMERCIAL LAUNCH SERVICES

PEOPLE'S REPUBLIC OF CHINA AGREEMENT TO STRENGTHEN SPACE LAUNCH TRADE TERMS
PEOPLE'S REPUBLIC OF CHINA CHERRIES EXPORT PROTOCOL
PEOPLE'S REPUBLIC OF CHINA FOREIGN FINANCIAL COMPANIES INTERIM AGREEMENT ON MARKET ACCESS
PEOPLE'S REPUBLIC OF CHINA HONEY ANTIDUMPING INVESTIGATION SUSPENSION AGREEMENT
- PEOPLE'S REPUBLIC OF CHINA INTELLECTUAL PROPERTY RIGHTS AGREEMENT (1996)
PEOPLE'S REPUBLIC OF CHINA INTELLECTUAL PROPERTY RIGHTS MEMORANDUM OF UNDERSTANDING-ACTION PLA
PEOPLE'S REPUBLIC OF CHINA INTELLECTUAL PROPERTY RIGHTS MEMORANDUM OF UNDERSTANDING (1992)
PEOPLE'S REPUBLIC OF CHINA MARKET ACCESS MEMORANDUM OF UNDERSTANDING
PEOPLE'S REPUBLIC OF CHINA PROTOCOL AND WORK PLAN ON THE EXPORT OF GRAPES FROM CALIFORNIA
PEOPLE'S REPUBLIC OF CHINA PROTOCOL ON BOVINE EMBRYOS
PEOPLE'S REPUBLIC OF CHINA PROTOCOL ON BOVINE SEMEN
PEOPLE'S REPUBLIC OF CHINA PROTOCOL ON LIVE CATTLE
PEOPLE'S REPUBLIC OF CHINA PROTOCOL ON SWINE SEMEN
PEOPLE'S REPUBLIC OF CHINA PROTOCOL ON THE EXPORT OF APPLES FROM IDAHO AND OREGON
PEOPLE'S REPUBLIC OF CHINA RESEARCH PROTOCOL FOR TOBACCO
PEOPLE'S REPUBLIC OF CHINA SPACE LAUNCH AGREEMENT
PEOPLE'S REPUBLIC OF CHINA TRADE EXHIBITIONS AGREEMENT
PEOPLE'S REPUBLIC OF CHINA TRADE RELATIONS AGREEMENT
PEOPLE'S REPUBLIC OF CHINA VISA ARRANGEMENT CONCERNING TEXTILES AND Temus PRODUCTS
PERU MOU ON IPR
PHILIPPINES INTELLECTUAL PROPERTY RIGHTS UNDERSTANDING
PHILPPINES MEMORANDUM OF UNDERSTANDING REGARDING PORK AND POULTRY MEAT
PHILIPPINES TEXTILE AGREEMENT
PHILIPPINES VISA ARRANGEMENT CONCERNING TEXTILES AND TEXTILE PRODUCTS
POLAND BUSINESS AND ECONOMIC RELATIONS TREATY
POLAND TEXTILE AGREEMENT ¢
QATAR TEXTILE AGREEMENT
REVISED RECOMMENDATION ON COMBATING BRIBERY IN INTERNATIONAL BUSINESS TRANSACTIONS - 1897
ROMANIA AGREEMENT ON TRADE RELATIONS
ROMANIA INVESTMENT TREATY
ROMANIA TEXTILE AGREEMENT
RUSSIA AGREED MINUTES ON POULTRY
RUSSIA AGREEMENT ON FIREARMS AND AMMUNITION
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RUSSIA AGREEMENT REGARDING THE SETTLEMENT OF LEND-LEASE ACCOUNTS
RUSSIA AGREEMENT RELATING TO THE STATUS OF THE COMMERGCIAL OFFICE IN MOSCOW AND THE TRADE REPRES
RUES'A ANTIOUMPING INVESTIGATION ON URANIUM AGREEMENT
RiJSSIA COMMERCIAL SPACE LAUNCH AGREEMENT
RUSSIA MOU ON AIRCRAFT MARKET ACCESS
RUSSIA TRADE RELATIONS AGREEMENT
SAUDI ARABIA DIPLOMATIC AND CONSULAR REPRESENTATION; JURIDICAL PROTECTION, COMMERCE AND NAVIGATI
SENEGAL INVESTMENT TREATY
SINGAPORE TRADE AND INVESTMENT FRAMEWORK AGREEMENT
SINGAPORE VISA ARRANGEMENT CONCERNING TEXTILES AND TEXTILE PRODIJCTS
SINGAPORE: PATENTS/COPYRIGHTS UNDERSTANDINGS
SLOVAK INVESTMENT TREATY
SRI LANKA INTELLECTUAL PROPERTY RIGHTS AGREEMENT
SRI LANKA INVESTMENT TREATY
SRI LANKA TEXTILE AGREEMENT
SURINAME TRADE AND INVESTMENT AGREEMENT
TAIWAN BEER, WINE AND CIGARETTES AGREEMENT
TAIWAN COPYRIGHTS/TRADEMARKS/IPR UNDERSTANDINGS
TAIWAN CUSTOMS VALUATION AGREEMENT
TAIWAN FRIENOSHIP, COMMERCE, AND NAVIGATION TREATY
TAIWAN HIGH QUALITY BEEF AGREEMENT
TAIWAN MEDICAL DEVICE ISSUE: LIST OF PRINCIPLES
TAIWAN TELECOMMUNICATIONS LIBERALIZATION
TAWAN TRADE AND INVESTMENT FRAMEWORK AGREEMENT
TAIWAN TURKEY PARTS MEMORANDUM OF UNDERSTANDING
TAIWAN VISA ARRANGEMENT CONCERNING TEXTILES AND TEXTILE PRODUCTS
TAJIKISTAN TRADE RELATIONS AGREEMENT
THAILAND AGREEMENT ON INTELLECTUAL PROPERTY RIGHTS PROTECTION AND ENFORCEMENT
THAILAND AND UNITED STATES CIGARETTES AGREEMENT
THAILANO TEXTILE AGREEMENT ;
THAILAND VISA ARRANGEMENT CONCERNING TEXTILES AND TEXTILE PRODUCTS
THAILAND: COPYRIGHTAPR UNDERSTANDINGS
TRINIDAD/TOBAGO BIT
TRINIDAD/TOBAGO INTELLECTUAL PROPERTY RIGHTS
TUNISIA INVESTMENT TREATY ‘
TURKEY FOREIGN FILM REVENUES WTO SETTLEMENT
TURKEY INVESTMENT TREATY
TURKEY TEXTILE AGREEMENT
TURKEY TOBACCO TARIFF RATE QUOTA AGREEMENT
TURKMENISTAN AGREEMENT ON TRADE RELATIONS
UKRAINE AGREEMENT ON TRADE RELATIONS
UKRAINE INVESTMENT TREATY
UKRAINE SILICOMANGANESE ANTIDUMPING INVESTIGATION SUSPENSION AGRREEMENT
UKRAINE SPACE LAUNCH AGREEMENT
UNITED ARAB EMIRATES TEXTILE AGREEMENT
URUGUAY TEXTILE AGREEMENT
UZBEKISTAN AGREEMENT ON TRADE RELATIONS
VENEZUELA GRAY PORTLAND CEMENT AND CLINKER SUSPENSION AGREEMENT
* VIETNAM AMITY AND ECONOMIC RELATIONS TREATY
VIETNAM ESTABLISHMENT OF COPYRIGHT RELATIONS AGREEMENT
WEST BANK AND GAZA DUTY-FREE TREATMENT OF PRODUCTS
WIPO COPYRIGHT TREATY (1096)
WIPO PERFORMANCES AND PHONOGRAMS TREATY (1096)
WTO MINISTERIAL CONFERENCE 8/20/88
WTO: AGREEMENT ON GOVERNMENT PROCUREMENT ,
WTO: AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS
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WTO: AGREEMENT ON TRADE IN CIVIL AIRCRAFT
WTO: DECLARATION ON GLOBAL ELECTRONIC COMMERCE

WTO: FINAL ACT-RESULTS OF THE URUGUAY ROUND

WTO: GENERAL AGREEMENT ON TRADE IN SERVICES

WTYO: INFORMATION TECHNOLOGY AGREEMENT

WTO: MARRAKESH AGREEMENT ESTABLISHING THE WORLD TRADE ORGANIZATION
WTO: MARRAKESH PROTOCOL

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - AGRICULTURE

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - ANTIDUMPING

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - CUSTOMS VALUATION

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - GATT 1847

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - IMPORT LICENSING

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - PRESHIPMENT INSPECTION
WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - RULES OF ORIGIN

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - SAFEGUARDS

WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - SANITARY/PHYTOSANITARY
WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - SUBSIDIES/COUNTERVAILING
WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - TECHNICAL BARRIERS
WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - TEXTILES AND CLOTHING
WTO: MULTILATERAL AGREEMENTS ON TRADE IN GOODS - TRIMS |

WTO: SINGAPORE MINISTERIAL DECLARATION

WTO: UNDERSTANDING ON SETTLEMENT OF DISPUTES

WTO: UNDERSTANDING ON COMMITMENTS IN FINANCIAL SERVICES

YEMEN FRIENDSHIP AND COMMERCE AGREEMENT

YUGOSLAVIA COMMERCIAL RELATIONS TREATY



PREPARED STATEMENT OF DENNIS M. DOYLE

Go_od Mormng,_ Mr. Chairman. My name is Dennis M. Doyle. I am Executive Vice
President, Chiq ita Banana—International Division. I appreciate the opportunity to
testify before this Committee to discuss the issue of non-compliance with inter-
national trade agreements.

.As a result of the United States’ banana case against Europe, Chiquita has had

ect and extensive experience with the issue of non-compliance by the European
Umon_ with the world’s most important trade a ment, the WTO. Europe’s ob-
struction in the banana case has not only caused considerable damage to our com-
pany, it now threatens to undermine the WTO and harm the cause of fair trade for
years to come.

Let me briefly review for you the unfortunate toll this case has already taken on
U.S. commerce, our company, and the WTO system.

This trade dispute started in 1992. In 1992 and again in 1993, two successive
GATT dispute settlement panels were formed at the request of Honduras, Guate-
mala, Mexqu and other Latin American countries to review Europe’s then current
banana policies. Despite two explicit ganel rulings against the EU’s banana policies,
Euro locked them both. Rather than complying with these multilateral rulings,
the EU saw fit to make its banana policy even worse in 1993,

Immediately prior to the implementation of the EU’s banana policy, Chiquita was
responsible for 40% of all Latin American bananas sold into the EU. The company
had by then invested billions of dollars in U.S. content and employed thousands of
Americans in helping to build the European banana market.

By the end of 1993, as a direct result of the EU's new common banana policy,
the company’s substantial gains in Europe had been abruptly reversed. New dis-
criminatory quotas and reduced access slashed Chiquita’s European market share,
volume and profits, with consequent price declines, structural and investment
losses, employment declines, stoc Cprice declines, and other forms of commercial
harm. As intended by this regime, Chiquita’s displaced market position meant pro-
portionate gains for EU multinational banana firms and middlemen.

Faced with widely verified injury, Chiquita petitioned USTR in 1994 for relief
under Section 301 of the Trade Act. After an extensive review, USTR made a pre-
liminary determination in January 1995 that the EU’s discriminatory and punitive
banana policies had “already cost U.S. banana marketing and distribution firms
hundreds of millions of dollars at a minimum.” Rather than retaliate under Section .
301, the United States elected to initiate a case within the WTO against the Euro-
pean Union.

Our case thus represented the first U.S. action against the European Union in
the WTO. Most beYieved that the newly enacted WTO reforms would accord a
streamlined “fool proof” means for achieving relief that the European Union could
not thwart. It is now four years later and we have received no relief.

Annual harm to the U.S. economy has now been calculated by U.S. government
economists to be approximately $520 million. This means that in the nearly six
years the EU regime has been in effect, total harm to U.S. commerce has been in
excess of $3 billion. Few would dispute that this constitutes grave injury to U.S.
cominarce. :

While the legal phase of the WTO system has worked well—delivering a strong
and comprehensive ruling against the EU banana regime—the compliance phase of
the system has fallen far short of its promise. Rather than coming into compliance
with the WTO ruling, as the United States has always done when faced with nega-
tive WTO rulings, Europe has reverted to the same block-and-delay tactics that it
used to destroy the old GATT. :

Its approach in the banana case has come to be called the “endless loop.” In sim-
plest terms, the endless loop means that the winning part& never receives relief and
is confined, instead, to repetitive rounds of litigation that languishes for years.
Many WTO members, practitioners and scholars have correctly pointed out that if
the endless loop prevails, it would render dispute settlement meaningless and ulti-
mately doom the WTO system. )

The present outlook for the WTO is uncertain. After more than three years of
WTO litigation over Europe’s banana policies, no one can yet say whether the sys-
tem will be capable of protecting U.S. interests. The United States and Europe are
now actively engaged in arbitration over the issue of damages resulting from the
banana regime. In theory, those proceedings should lead to WTO-authorized retalia-
tion by March 3. In practice, however, Europe is again expected to try to block WTO
authorization to retaliate, consistent with its long policy of obstruction at every
turn.



March 3 will be a decisive date for the WTO system. If the United States retali-
ates by no later than March 3—as the Administration has committed would be the
case—the WTO dispute settlement process will be widely understood to have teeth.
Conversely, if retaliation is not taken, it will si to the world that the United
States and WTO have acquiesced to Europe’s endless loop.

If the latter hatfgens, many will ask what legitimate purpose is served by the
WTO if the United States repeatedly wins its cases, but is prevented from, or is oth-
erwise unwilling to, exercise the tools needed to secure relief, Few industries, farm-
ers or comganies will be willing to subject themselves to prolonged litigation under
a system that proves incapable of forcing compliance.

ith the banana case setting a precedent for beef and all other WTO cases to
come, no effort should be spared to ensure that U.S. retaliation is taken no later
than March 3. Timely retaliation has become an unfortunate, but vitally necessary
step in order to demonstrate that compliance under the WTO is mandatory and that
relief for U.S. interests under that Agreement is still possible.

PREPARED STATEMENT OF SUSAN G. ESSERMAN

Mr. Chairman, Senator Moynihan, and Members of the Committee, thank you
very much for inviting us to testify at this hearing today on-full implementation and
enforcement of trade agreements.

Our trade policy is based upon the principle of fair and open trade. We pursue
this principle in the multilateral trading system; in our regional, bilateral and sec-
toral talks; in our response to the Asian financial crisis and the sudden increase in
steel imﬁmrts it has created; and in ensuring full implementation of the agreements
we reach.

Ambassador Barshefsky has made implementation a top priority in her service as
U.S. Trade Reg:]esentative. Full implementation of trade agreements is critical to
securing their full benefits, to maintaining public confidence in an open trading sys-
tem, and therefore to the success of trade iolicy enerally. To ensure that agree-
ments yield the benefits bargained for, we have developed an ongoing strategy of
active use of the dispute settlement provisions of our trade agreements, vigorous
monitoring and enforcement of trade agreements, strategic application of U.S. trade
laws, and continued engagement in multilateral, regional, bilateral and sectoral ne-
gotiations. I am very pleased to be here today to discuss our work with the Commit-
tee.

ROLE OF TRADE IN THE US ECONOMY

Let me begin, however, with some broader context.

Today, the United States has the most dynamic, creative and competitive economy
in the world, and is ideally placed to succeed in the next century.

Since 1992, we have had uninterrupted growth—our economy has expanded from
$7.1 trillion to $8.5 trillion in real terms (1998 dollars) and last month, the present
economic expansion became America’s longest in history.

We have created jobs. Employment in America has risen from 109.5 to 127.2 mil-
ii%n jobs, a net gain of nearly 18 million, as unemployment rates fell from 7.4% to

0.
And we have raised wages. Since 1992, average wages have reversed a twenty-
_year decline and have grown by 6.0% in real terms, to 5449 a week on average. This
family prosperity is reflected, for example, in record rates of home ownership. ’

Altogether, we have achieved an historic combination of high growth, low unem-
ployment, low inflation, low interest rates and risi wages. There are, of course,
many reasons for this, including improved quport or education and job training
and an uninterrupted reduction in the federal deficit beginning in 1993 and cul-
minating with the budget surpluses of the past two years.

But trade and participation in the world economy have played an irreplaceable
role. Last year we exported $932 billion in goods and services—a 51% increase from
g::a 19}3 level of $617 billion, despite a slowing in export growth due to the Asian

ancial crisis.

THE NEGOTIATING RECORD

This export growth has been facilitated by our negotiating accomplishments.

Since President Clinton took office in 1993, we have concluded 270 separate trade
agreements which have helped open markets, address topics of increasing complex-
ity, and create opportunity for Americans. These agreements include five of truly
hl’;toric importance:



o the Uruguay Round Agreements, which created the World Trade anization
with a bmd!ng dispute settlement mechanism and extended intem?trignal trade
rules to new areas through agreements on agriculture, services and intellectual

roperty; and offers a forum for continuing negotiations and liberalization;

. ghree multilateral agreements on information technology, financia' services and
basic telecommunications—sectors at the heart of the 21st century economy;

and

¢ the North American Free Trade Agreement, which cemented our stratelgic trade
relationship with our immediate neighbors and provides a basis for more
progress.

MAKING AGREEMENTS WORK

The scope and depth of our network of agreements has thus grown considerably.
And we recognize and share the high value Congress places on ensuring the full im-
plementation of these agreements.

Consequently, we devote more attention and resources to ensuring that these
agreements yield the maximum possible advantage in terms of ensuring market ac-
cess for Americans, advancing the rule of law internationally, and creating a fair,
open an(:“predlctable world marketplace. And we consult regularly with Congress
on our enforcement strategy and specific goals. In the broad sense, as Ambassador
Barshefsky stated in her testimony of January 26th, ensuring full implementation
of agreements is one of USTR's strategic priorities. We seek to achieve this goal
through a varie}:jg of means, including:

¢ We assert U.S. rights through the mechanisms in the World Trade Organiza-
tion, including the stronger dispute settlement mechanism created in the Uru-
guay Round, and the Committees and Bodies charged with monitoring im-
&l’ementauon and surveillance of agreements and disciplines.

e vigorously monitor and enforce our bilateral agreements.

e We invoke U.S. trade laws in conjunction with bilateral and WTO mechanisms

to promote compliance.

¢ We provide technical assistance to trade partners, especially in developing coun-
tries, to ensure that key ements like the Agreement on Basic Telecommuni-
cations and TRIPs are implemented on schedule.

o Through NAFTA's trilateral work program, tariff acceleration, and use or threat
of N. A's dispute settlement mechanism, we seek to promote America’s inter-
ests under the Agreement, as well as using its labor and environmental side
gigreemente to promote fairness for workers and effective environmental protec-

on.

To carry out this work as effectively as possible, with the help of the Finance
Committee we have added new personnel to carry out a larger enforcement work-
load, without compromising our efforts to negotiate further market access in key
markets. Specifically, we have created an Enforcement unit headed by an Assistant
U.S. Trade Representative, and Congress last year provided us with funds to hire
seven new attorneys to handle the added volume of work at the WTO and else-
where. We also work closely with the Commerce Department, the Customs Service,
the Department of Agriculture, the State Department, the Department of Labor, the
Treasury Department and other agencies involved in enforcement of trade laws and
agreements.

I. WORLD TRADE ORGANIZATION

The WTO is now a full-fledged international institution, and we are working hard
to ensure that it reaches its full potential to benefit the U.S. economy, support world

rosperity, and advance the rule of law. Full implementation of W'T% commitments
s fundamental to ensure all of these benefits, and to confidence in the WTO at
home and abroad. Implementation is therefore a critical part of our work at the
WTO, and includes invocation of dig}ute gettlement, full and extensive participation
in the Committees, Councils and Bodies to oversee the effective operation of the
Agreements, and providing technical assistance where needed.

1, Dispute Settlement
One of our primary venues for enforcing agreements and asserting U.S. rights is
the WTO’s dispute settlement mechanism. To ensure that the Uniter:!gStaws secures
the full benefits of the WTO Agreements, we insisted on a strong, binding and expe-
ditious dispute settlement system for the WTO. With the advice and support of Con-
gs, we have developed a WTO dispute settloment system that provides certainty
%r American businesses and workers that their disputes will be heard by a panel
of impartial experts, and that the defendant will not be able unilaterally to erall



the process. In short, under the WTO we have better enforcement of U.S. rights and
more certainty that a deal will stick.

The WTO. dispute settlement system has proven valuable in achieving tangible
gains for American companies and workers, and also as a deterrent—our trading

artners know it is ready and available to us if they do not fulfill their obligations.

e have been successful in reaching rapid resolution of our complaints tg}:rough
early settlement, and have also achieved substantial benefits from litigation and
resulting panel decisions which enforce our rights.

Since the WTO's creation in 1995 we have filed more complaints—43 to date—
than any other WT'O member. At present, we have 29 active cases, including 20 as
plaintift and 9 as defendant, and are involved as a third party in a number of other
cases. Our overall record of success is very strong. We have prevailed on 19 of the
21 American complaints acted upon so far, either by successful settlement or panel
victory. These favorable rulings and settlements have involved an array of sectors
within manufacturing, agriculture, services, and intellectual qroperty.

Only yesterday the Appeliate Body upheld our panel victory against Japan
in a case involving Japan's “varietal testing” requirements for U.S. apples and other
fruit. This should eventually result in increased exports of more than $50 million
a year of these products. Just as importantly, the case establishes a valuable prece-
dent that will be useful in future challenges against thinly veiled protectionist
measures directed at our agricultural exports. In addition, our pursuit of the vari-
etal testing case has already had a valuable deterrent effect. We understand that
one country that was considering the adogtion of testing re%}}xlirements like Japan’s
decided to abandon those plans after we brought our case. The case illustrates the
benefits we are already realizing from the new Uruguay Round Agreement on the
A[‘)Elication of Sanitary and Phytosanitary Measures.

few other examples of successes thus far include:
¢ Removal of barriers to pork and poultry products in the Philippines;
¢ Elimination of provisions of Indonesia’s “national car program” that involved
-inconsistent subsidies and violations of nav: nal treatment;

¢ Removal of unfair barriers to liquor in Japan and Korea;

+ Protection of intellectual rofperty rights in Sweden;

o Full protection of copyrig t for sound recordings in Japan; and

¢ Elimination of Korea’s unfair shelf-life standards on agricultural products.

Each of these cases, and our other dispute settlement victories, provide concrete
economic benefits to the United States. And in each case, we have insisted that our
partners act rapidly to address the problemms. This will remain the case in all our
disputes; and in most cases our partners have taken their responsibilities seriously.

his beinithe case, we find unacceptable the failure of the European Union to
implement the WTO panel and Appellate Body rulings on bananas, and we expect
the EU to meet its compliance deadline on beef horinones in May. As to both of
these matters, we will continue to insist on full compliance, and as our actions on
the banana case have shown, we will exercise our full rights to secure it.

Our experience here has also shown that, while by and large the panel system
works well, it can still more effectively ensure compliance with panel and Appellate
Body reports. We are working on this issue now in the ongoing review of the WTO
Dispute Settlement Understanding. (When the WTO was created, Ministers agreed
to review the dispute settlement rules after they had been in force for four years,
and we have agreed to review those rules by July of this year to enable us to decide
what modifications we may need.) In that review, we are seeking improvements
with respect to compliance, which the banana case shows is an area where the rules
need clarification, to ensure that one violation of WTO obligations is not simply re-
placed with another. We are also seeking greater *ransparency of the dispute settle-
ment process. In the interim, we will continue to press car dispute settlement rights
vigorously.

2. WTO Councils, Committees and Subsidiary Bodies

One of our priorities in the Uruguay Round was to ensure that the WTO would
be a forum for ongoing liberalization, implementation and consultation. Strict atten-
tion to implementation of agreements by the Committees and Bodies that report to
the WTO General Council has helped ensure the realization of this goal.

These Committees are charged with reviewing implementation and regulation of
each WTO agreement. They thus often provide us with our first opportunity to raise
- concerns about implementation without having to begin the process of dispute set-
tlement, and offer a chance to ensure compliance before resorting to dispute settle-
ment. We have done this, for example, in the case of the Agriculture Agreement,
the Agreement on the Application of Sanitary and Phytosanitary Measures, and the
Agreement on Trade-Related Investment Measures.



‘1o take a specific case, in agriculture WTO members are required to notify the
Committee on Agriculture on compliance with their commitments on market ggcess,
export subsidies, and domestic support. In Committee meetings, we question other
Members on their notifications and operations of programs and policies, making
their policies more transparent and he ping us ascertain compliance with commit-
ments, solve potential problems early, and identify areas in which we can improve
the system. And m-omuncthn with these meetings, countries present formal papers
in an Analysis and Information Exchange process, which allows us to raise issues
and exchange informal opinions on interpretation of the Agriculture Agreement. In
response to these papers and discussions, the Secretariat has prepared papers to
elucidate implementation and compliance issues, such as tariff-rate quota adminis-
tration and export subsidies.

Work in the Committee on Agriculture and through the dispute settlement proc-
ess has identified areas for improvement, including establishing disciplines on tariff-
rate quota (TRQ) administration, bringing greater certainty and transparency to
complex (and perhaps discriminatory) tariff regimes, and tightening rules to prevent
circumvention of export subsidy commitments. In the new agriculture negotia-
tions that will be launched at the Seattle Ministerial late this year, we will seek
both to strengthen the rules in this important area and to clarify what constitutes
compliance under the rules.

ese bodies also give us a chance to ensure full implementation of commitments
on schedule, which is especially important since most of the Agreements negotiated
in the Uruguay Round that contain transition periods or phase-in provisions are to
be fully implemented by the end of this year. Several examples include:

» Intellectual Property—WTO developing country members are required to imple-
ment most of their &I TO IPR commitments by the end of this year. We are mon-
itoring this closely and are prepared both to assist countries in developing laws
and enforcement mechanisms at their request, and to file dispute cases in the
event members fail to meet their obligations.

¢ Customs Valuation—More than 50 countries are required to fully implement
the obligations of the Agreement on Customs Valuation—a critical obligation in
realizing market access. Full and effective implementation with tiiis Agreement
will head off disputes in the future.

e Textiles—The ’s textile agreement has a longer phase-in period, but we are
also vigilant in ensuring enforcement of textile quotas and implementation of
textile market access requirements overseas. A number of our trading partners
clearly have further work to do in market access, including some of our largest
and fastest growing textile suppliers. Preventing circumvention is a high prior-
ity as well. Last year, we reached an important new agreement with Hong Kong
on measures to improve information-sharinghand strengthen cooperation to pre-
vent circumvention, and we are working wicth Macao, China and others on simi-
lar initiatives. .

In still other areas, we have used our participation in WTO committees to com-
plement and buttress the enforcement of U.S. unfair trade laws in an integrated ap-
groach to further U.S. commercial objectives, For example, in the WTO Subsidies

ommittee, we have pressed for increased transparency by our trading partners in
their notification of subsidies to the WTO, and we have used the notification review
process to push others to modify or eliminate those subsidy practices which ?pear
to violate Vg'l'O rules and/or are most prejudicial to U.S. interests. In .he Antidump-
ing Committee, we have ufone to bat for U.S. exporters across a wide spectrum of
manufacturing and agricultural sectors when we have uncovered evidence that anti-
dumping actions brought by foreign governments may not measure up to the due
process and participation rights or other obligations guaranteed by the WTO Agree-
ment. Some of these efforts have led to the initiation of dispute settlement com-
plaints on behalf of U.S. industries.

As we have affirmed in many other settings, the Clinton Administration is strong-
ly committed to the full enforcement of U.S. unfair trade laws to ensure that U.S.
industries do not have to compete against injurious foreign pricing and unfair sub-
sidy practices in the U.S. market. The assurance of fair trade is integral to the bar-
gain of keeping and pursuin ogen markets, and USTR works closely with the Com-
merce Department to defend the consistency of U.S. law and practice whenever it
is challenged in the WTO. Bi the same token, however, that bargain also requires
that other countries play by the same rules when they take antidumping or counter-
vailing duty actions which affect U.S. exporters. The steps we have taken, with criti-
cal help from the Commerce Department, to advance and protect U.S. interests in
foreign markets ensure that U.g. policy with respect to unfair trade practices is
comprehensive, vigorous and balanced so as to provide the maximum benefit for our
companies and workers.



3. ENSURING EFFECTIVE IMPLEMENTATION THROUGH TECHNICAL ASSISTANCE

Finally, in some cases technical assistance can help ensure full and timely imple-
mentation of agreements. One example is the TRIPs agreement on intellectual grop—
erty. In part because of encouragement from the United States, the WTO and the
World Intellectual! Property ization announced last year that they would begin
a major training and technical assistance program to help less developed countries
comply. Certain U.S. government agencies and the private sector continue to provide
significant technical assistance as well.

A second example is the ement on Basic Telecommunications concluded in
1997. Under this a ment, fifty-five countries representing 90 percent of the world
market have bound themselves to enforceable regulatory princi%les based upon_the
framework for competition that our Congress enacted in the Telecommunications
Act of 1996. To ensure full implementation, the United States, the International
Telecommunications Union ( ) and many WTO Members' telecommunications
agencies are responding to countries’ increasing requests for assistance in regulatory
reform cfforts. The need for technical assistance appears widely and deeply felt, in
the developing and also the industrialized world, regarding, e.g., the establishment
of an independent regulator; the setting of cost-oriented, non-discriminatory inter-
connection prices; the prevention of anti-competitive practices; and the establish-
ment of transparent government regulations.

Technical assistance efforts by the United States have included regulatory reform
seminars hosted in Washington and abroad for Latin American, European, African
and Asian regulators; in-country visits by regulatory and policy experts; and private
consulting projects sponsored by AID. The success of these efforts, so far, has been
demonstrated by continued growth in interest among our trade partners in every
region for further information and assistance in these areas; and the support U.S.
industry has expressed for these activities.

While the WTO is not a technical assistance agency and need not become one, it
is clear, especially given the complexity of the agreements, that implementation of
existing agreements must be facilitated by technical cooperation by international or-
ganizations. One area we have highlighted for further consideration in terms of in-
stitutional reform of the WTO is the increasing demand for assistance as new and
complex agreements are negotiated. R

II. BILATERAL AGREEMENTS

The second principal area I will address is enforcement of bilateral agreements
with key trading partners. This involves vigorous oversight and monitoring, WTO
procedures when these help us address bilateral issues, and U.S. trade laws.

1. Japan

Since 1993 the United States has concluded 35 separate market-opening agree-
ments with Japan—more than with any other trading partner. These cover fields
from agriculture to insurance and high technology to manufacturing, and are impor-
tant steps toward our goal of an open, deregulated and fair Japanese market. To
achieve this goal, the agreements contain provisions to promote deregulation, elimi-
nate anti-competitive practices, increase transparency and curtail discriminatory
practices. Full implementation of these agreements by Japan is one of the chief
items on our trade agenda with Japan.

Several of these agreements have been highly successful. In the medical devices
sector, U.S. suppliers hold over 41 percent of the Japanese public procurement mar-
ket. As a result of our 1994 agreement on cellular glhones, our companies captured
over $1 billion in contracts for second-generation digital systems. With respect to
semiconductors, foreign market share now exceeds 30 percent, a significant increase
from the 8.6 percent foreign share held when the first semiconductor agreement was
concluded in 1986.

In other areas, we are less satisfied and have pressed Japan to implement fully
both the letter and spirit of the aireements. We are working intensely on these
areas, and hope to see substantial progress on these issues as Prime Minister
Obuchi’s spring visit approaches. Ambassador Fisher pressed the Japanese govern-
ment on insurance, flat glass, auto/auto parts, computers, and other issues when he
:;aas in Tokyo in late January and will follow up next week when he returns to

apan.
espite initial gains under the 1995 automotive agreement, for example, progress
has virtually stalled with res to both improved access for vehicles and further
deregulation of auto parts. We have recently submitted proposals to Japan to gen-
erate further progress under the agreement. An interagency team is in Tokyo this
week discussing these proposals in detail.



We have achieved some progress under the 1995 Flat Glass agreement, particu-
larly with respect to issues relating to standards for insulated glass and model con-
struction projects using foreign glass. However, the key objective of the a ment,
penetration of Japan’s closed distribution system, has not been achieved. U.S. indus-
try market share in Japan’s $4.5 billion glass market is less than three percent, ver-
sus approximately 10 to 30 percent in other countries’ markets. Moreover, we have
lately observed that Japanese glass manufacturers have taken advantage of weak-
ness in the financial structure of glass distributors to further their hold on the do-
mestic glass market. We have urged our Japanese counterparts in the strongest
terms to achieve concrete progress on this issue, particularly prior to the President’s
meeting with Prime Minister Obuchi this spring. A team of U.S. experts met with
these Japanese counterparts last week to discuss in detail specific suggestions for
improving access to this important market, and Ambassador Fisher will follow up
on these proposals when he meets with the MITI Vice Minister next week in Tokyo.

Finally, we have serious concerns about implementation of our bilateral insurance
agreement. Japan has not taken the necessary steps to substantially deregulate its
primary insurance sector which comprises 95 percent of Japan’s $335 billion insur-
ance market. We also have concerns with respect to Japan’s implementation of the
third sector provisions of the agreement. We have stressed our concern on this issue
and expect Japan to get back to the table with us quickly to resolve these outstand-
ing issues.

2. China

In China, we are enforcing agreements on intellectual property, a Memorandum
of Understanding on Market Access negotiated in 1992, and agreements on textiles.
To secure implementation, we have not hesitated to use our trade laws. Let me dis-
cuss two instances in particular, intellectual groperty rights and textiles. -

Since our IPR Agreements were concluded in 1995 and 1996, the scale of copy-
right J)iracy has been siini.ﬁcantly reduced. In 1994, American cogﬁri ht firms re-
ported losses of over $2 billion from piracy of software, CDs and -ROMs, books,
and audio and videocassettes in China. They faced further losses in third markets
caused by exports from Chinese pirates. Our agreements in 1995 and 1996 commit-
ted China to pass and enforce copyright and patent laws and to shut down pirate
operations. Follow-up work to ensure enforcement of these agreements has won sig-
nificant results. China has closed over 64 CD and CD-ROM production lines, and
destroyed their masters and molds; arrested more than 800 people for IPR piracy;
seized more than fifteen million pirated CDs and CD-ROMs, including those ille-
gally smuggled into China. Recently, a major U.S. software company won its first
court case in China relating to end-user piracy of software. The Chinese court hand-
ed down stiff fines to two companies that illegally loaded software onto computer
hard-drives.

Vigilance and sustained enforcement efforts are critical to addressing the many
facets of the IPR problem in China, and U.S. IPR experts are monitoring, meeting
and working with their counterparts on a continuing busis. The work is not at an
end. Pirated CDs, CD-ROMs, and VCDs remain available in retail shops in China.
Chinese Customs and local anti-piracy officials must be more vigilant in enforce-
ment. Unauthorized use of software in Chinese government ministries is a problem.
Ambassador Barshefsky, Secretary Daley and others have urged Chinese authorities
to take effective measures to address this problem. We now understand that work
is underway in China to address these concerns. Protection of well-known trade-
marks is inadequate in China, and trademark counterfeiting remains widespread.
China is in the process of amending its copyright, trademark and patent laws. We
will be working to ensure that China fully implements its obligations under TRIPs
and our bilateral agreements. We are putting additional emphasis on trademark
issues in our meetings.

With respect to textiles, we reached two agreements in 1994 and 1997 to fight
illegal transshipments and secure market access for American firms. The 1994
agreement cut back textile quota growth rates, and the 1997 agreement further re-
duced the overall quota to respond to enforcement issues such as circumvention.
Also in 1997, for the first time our bilateral agreement provides for market access
for U.S. textiles and apparel into China’s market. China has also agreed to ensure
that non-tariff barriers do not impede the achievement of real and effective access
for US textile and apparel exports into China’s market. We continue to exercise our
rights to ensure strict enforcement, including triple-charging against China’s quotas.

II1. U.S. TRADE LAWS

Let me now turn to our domestic trade laws for which USTR has enforcement re-
sponsibility. These laws—including Section 301, “Special 301" for intellectual prop-



erty and Section 1377, as well as Super 301 and Title VII, which we will re-author-
ize by Executive Order—are of critical importance to ensure full implementation of
both bilateral and multilateral agreements. They work in tandem with dispute set-
tlement procedures, and also asgist us in completing and enforcing agreements with
trading partners that are not WT'O members or in areas not covered by WTO rules.

Section 301 is an effective tool for sem%cqquliance through the dispute
settlement system. Section 301 and the new rules are stronger in combination
than either would be alone. That is because the WTO provides us, for the first time,
the automatic right to suspend trade benefits if a trading partner fails to implement
a WTO panel report. This means we can use the leverage inherent in Section 301
in those situations across the full range of products and sectors covered by the WTO
without the risk of running afoul of cur own trade commitments or drawing counter-
retaliation.

Recently, Ambassador Barshefsky announced the Administration’s decision to
strengthen its ability to use Section 301 authority by announcing the renewal by
Executive Order of much of the substance of Super 301 authority, which expired in
1997. This enables USTR to identify the most significant unfair trade practices fac-
ing U.S. exports and focus resources on eliminating those practices. At the same
time, she announced renewal by Executive Order of the substance of Title VII, ena-
?’linf USTR to address discriminatory government procurement practices more effec-
ively.

An excellent example of the strategic use of our trade laws in conjunction with
WTO dispute settlement and technical assistance is in the area of intellectual prop-
erty. Through the Special 301 process, we systematically monitor implementation of
U.S. rights under the WTO and bilateral intellectual property rights agreements.
We have brought a number of WTO cases based on practices identified in this an-
nual review, thereby reinforcing the message to our trading partners that we will
aggrlessively enforce intellectual property obligations using all of the tools at our dis-
posal.

Apart from identifying potential dispute settlement cases, Special 301 itself con-
tinues to be an effective tool for enforcing intellectual property obligations. Every
year, USTR identifies countries that deny adequate and effective protection of U.S.
copyrights, patents and trademarks, and orens bilateral neﬁgtiations to ensure pas-
sage and enforcement of strong intellectual property laws. Recent action under Spe-
cial 301 has resulted in:

» Ensuring passage and enforcement of new copyright and trademark laws in

-Paraguay, culminating in the signature of a Memorandum of Understanding on
intellectual property on November 17, 1998;

¢ Continued monitoring of China under Section 306 to ensure adherence to cur
intellectual property agreements;

e Dramatically improving intellectual property protection in Brazil;

o Strengthening Bulgaria’s enforcement of laws against piracy of CDs and CD-
ROMSs. Previously, Bulgaria had been among the largest exporters of pirate
products in Europe.

Most recently, Ambassador Barshefsky has announced a worldwide initiative to
ensure full implementation of the WTO intellectual property commitments (all de-
veloping country members of the WTQ are required to pass and enforce modern in-
tellectual propertg' laws by the end of this year), improve worldwide efforts to fight
pti_rac of newly developed optical media technologies, and combat end-user piracy
of software.

IV. NORTH AMERICAN FREE TRADE AGREEMENT

Finally, let me address the North American Free Trade Agreement. This agree-
ment governs the majority of our trade with our two largest export markets, and
apart from the WTO is our only major trade ag:'ﬁaement with a binding dispute set-
tlement mechanism. On both counts, ensuring implementation of this agreement
is very important to us.

Since NAFTA entered into force on January 1, 1994, trade with Mexico and Can-
ada has grown dramatically. Through December, 1998, our NAFTA exports are up
90%, compared with 47% growth for the entire world. Canada is our largest trading
partner and Mexico surpassed Japan in September to become our second-largest
trading partner. Our trade increases with Mexico have helped to offset the negative
effect on our exports of the Asia Crisis, where U.S. exports dropped 14% last year.

The government-to-government dispute settlement provisions of the NAFTA are
vitally important to ensure that we receive the full benefits to which our partners
committed. To date, we have been able to address most NAFTA-related disputes
through consultations, without resort to NAFTA arbitration panel procedures. Over



the five-year history of the agreement, fewer than four matters per year have been
referred to government-to-government consultations under NAI"FK hapter 20, and
a total of only two matters have been submitted to Chapter 20 arbitration panels.

This infrequent use of panel procedures reflects the commitment of the three
NAFTA governments to reach agreement on areas of dispute, and the strength of
the N. 'A’s institutions. These include worki ups on each of NAFTA’s sub-
stantive areas, fre%x’ent discussions among N. A coordinators, and meetings of
the NAFTA Free Trade Commission at both the Deputy and Ministerial levels.
When issues have been referred to NAFTA consultations, the consultations and sub-
sequent meetings of the Free Trade Commission have been able to focus the issues
and draw political-level attention where needed, often resulting in a settlement
without resort to arbitration. .

Furthermore, we have had significant success in advancing beyond the obligations
on the books. For example, on two occasions, all three NAFTA members have agreed
to implement tariff phase-outs ahead of schedule. Most recently, in 1998 we were
able to eliminate tariffs on approximately $1 billion worth of trade ahead of sched-
ule. We are also using N ‘A’s trilateral work program, which includes over 25
committees and working groups, to avoid disputes, improve oversight and find new
areas of mutual benefit.

We do, however, have several important issues with Mexico and Canada that
must be resolved. These include telecommunications and corn syrup in Mexico, and
magazines in Canada. At the same time, we are working on a number of additional
market access concerns outside the context of NAFTA. For example, we took an im-
portant step to win fairness in agricultural trade last December by concluding a
market access package opening opportunities in Canada for American grain farm-
ers, cattle ranchers and other agricultural producers.

CONCLUSION
In summary, Mr. Chairman, the last few years have witnessed both a large ex-

ansion of our network of bilateral and multilateral agreements, and a strategic ef-
ort to ensure full enforcement of these agreements. We have devoted more re-
sources to enforcement as the need has grown, and have effectively used the author-
ity Congress has given us to concentrate on the trading partners and sectors of most
importance to the United States. And our work has paid off in rising exports and
ir};nproging job opportunities in the United States, and the advance of the rule of law
abroad.

This success, of course, has been the result of a strong working partnership be-
tween the Executive Branch and Congress. Your decision to call this hearing is a
sign of the Committee’s intention to continue this broad partnership and focus on
enforcement of agreements in the future. We welcome that and thank you very
much for the opportunity to participate.

Thank you, Mr. Chairman.

RESPONSES TO QUESTIONS FROM SENATOR LOTT

Question: As part of its Uruguay Round commitments, the European Union
agreed to make certain adjustments to its regime for the importation of long-grain
rice. The so-called margin-of-preference (MOP) undertaking granted, among other
things, certain tariff concessions to rice imported from the United States. Faced
with a U.S. request for dispute settlement proceedings to address its failure to fully
implement the MOP commitment, the EU adopted the Cumulative Recovery System
(CES), which expired at the end of 1998. Throughout these various adjustments to
the underlying EU regime, U.S. exporters of long-grained rice have faced unfair and
discriminatory treatment.

What steps is the Administration taking—in light of the egiration of the CRS
and the EU’s international commitments—to ensure that the EU adopts a regime
for the importation of rice that is fair and equitable, and that will benefit all sectors
of tt’xe U.S. rice industry, including producers of brown, brown parboiled, and rough
rice?

Answer: In December 1998, we agreed with the EU on the establishment of a tem-
porary import regime for rice in the EU following the expiration of the CRS on De-
cember 31. U.S. agreement on the terms of the interim EU regime was reached only
after consultation with U.S. producers. This teslporary regime is in place for a pe-
riod not to exceed one year, and is designed to allow both sides to develop a replace-
ment for the CRS. In January 1999, we initiated discussions with officials of the
European Commission on a replacement regime. We also understand that the Com-
mission is formalizing at this time a reform proposal for the EU’'s domestic support
and import regimes for rice. Large intervention stocks are driving the reform effort,
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and should the EU reduce the intervention price for rice, this will reduce in turn
the amount of import tariffs that can be on imported rice under the U.S.-
EU Grains Agreement. We intend to monitor development of the EU reform ef-
fort and to continue bilateral discussions with Commission officials to ensure that
the EU adogts a new import regime for rice that is in the best interests of the entire
U.S. rice industry.

Question: U.S. producers have faced difficulty in the EU’s administration of the
CRS, and in particular in the prompt and complete payment of rebates to reimburse
importers for excessive payment of duties. What steps is the Administration taking
to ensure that the EU abides by its commitments under the CRS, including its
agreement to make full repayment of excessive tariffs?

Answer: There have been continuing difficulties over the issue of refunding exces-
sive import duties paid by exporters of U.S. rice to the EU. Last year, U.S. Govern-
ment intervention was necessary to obtain rebates for the first six months of the
period during which the CRS system was in ogeration. More recently, as problems
arose respecting the payment of rebates for additional periods, we have made re-

eated contacts within the Commission and member states to resolve this difficulty.

ost recently, U.S. Ambassador to the EU Weaver sent a letter to the Commission
outlining the need for excess import duties to be rebated, and Ambassador Cejas in
Belgium has written to the Belgian Finance Minister urging resolutions. This issue
is essentially a dispute between Belgian customs officials, who have determined that
rebates are in order, and the European Commission which has raised questions re-
garding the rebates. We will continue our efforts to resolve this issue.

RESPONSES TO QUESTIONS FROM SENATOR MACK

Question 1: Many agricultural interests have argued against going forward on any
broad-based trade agreement that excludes agriculture. These interests maintain
that the anly way the United States can get a fair agricultural agreement is by ap-
plying cross-sectoral leverage. Of particular concern is the so-called New Trans-
atlantic Marketplace, an agreement with the EU who is reportedly attemptins to
exclude agriculture from the agreement. Given the EU’s record on agriculture, does
it r_na{(et .set;se to give up cross-secteral leverage and pursue agriculture agreements
in isolation

Answer 1: The United States is engaged in agricultural negotiations in several
fora including:

o The World Trade Organization (WTO), in which this fall, the United States will

host the Third Ministerial Conference in Seattle;

e The US-EU Transatlantic Economic Partnership (TEP), for which an action

II"ll?n adopted last December includes agriculture;

o The Asia-Pacific Economic Cooperation (APEC) forum, in which oilseeds and

g‘:}"ocessed foods are two of fifteen sectors ngroposed for trade liberalization; and,

e The Free Trade Area of the Americas (FTAA), in which agriculture is one of

a range of sectors for which hemispheric free trade negotiations began in Sep-
tember 1998.

The first two undertakings involve the United States and Europe. t:\ﬁgculture is
explicitly a part of the TEP, in which we are engaged in bilateral with the
EU to address a range of issues. Specifically, under the TEP, we are seeking to ad-
dress one of the most critical bilateral aﬁ%cultural issues—the EU approval process
for biotechnology products. Under the TEP action plan, a biotechnology working
group has been convened and will work to establish a more transparent and timely
procedure for approval of these products. The TEP also calls for enhanced coopera-
tion in the area of plant health and food safety.

Agriculture is also part of the mandated (built-in) agenda for the new WTO nego-
tiations, which will also include services and potentially other sectors. President
Clinton has called for a new WTO round of negotiations, and agriculture will be a
core element of those negotiations that will be launched at the end of this year: Be-
tween now and the Seattle Ministerial meeting, the United States Government will
dontinue to consult broadly with the Congress, private sector, and other interested
parties and members of civil society on the issues to be addressed in the new round
of trade negotiations. R L

uestion 2: The Standards Code agreed to in the Uruguay Round sought to limit
technical barriers on trade. Among other things, it provides a country’s regulations:
~will not discriminate against domestic goods; ] L
—be no more restrictive than necessary to meet a legitimate objective; and,
—shall use international standards where they exist. .

However, exempt from the Standards Code are regulations relating to “process

and production methods” (PPMs). The EU has argued that the hormone ban was
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a legitimate PPM, and to be a GATT violation the US would have to prove it was
the challenged party’s intent to evade the Standards Code. Obviously, this standard
would be nearly impossible to prove.

Compounding matters, nearly all standards can be drafted in terms of a PPM.
Clearly, this has the potential to create major trade barriers for a variety of agricul-
tural goods. How does USTR plan to address this issue?

Answer 2: Both the Tokyo Round Standards Code, and its successor WTO Agree-
ment on Technical Barriers to Trade (“TBT Agreement”) discipline the use of stand-
ards, technical regulations and conformity assessment procedures so as to prevent
the creation of unnecessary obstacles to international trade. Non-discriminatory
treatment of products with respect to the applicable technical requirements is a fun-
damental obligation, as noted in the question above. Governments and private bod-
ies are also encouraged to base their technical requirements on international stand-
ards when they exist and are appropriate for the legitimate domestic objective (e.g.,
protection of human health, safety, protection of the environment).

The coverage of PPMs under international trade rules became a prominent issue
during the U.S. dispute with the EC over its hormone ban over ten years ago. In
response to positions taken by the EC, the United States sought and obtained ex-
plicit coverage of PPMs in the Uruguay Round negotiations. The United States was
successful in reaching consensus to include explicit reference to PPMs in the defini-
tions for “standard” and “technical regulation” in Annex 1 of the TBT eement.
The explicit coverage of such measures under the TBT ement confirms our
right fo pursue perceived technical barriers to trade arising from their development,
adoption and/or application. We will continue to monitor the practices of foreign
countries with respect to the technical requirements imposed on U.S. exports, in-
cluding PPMs, and pursue the resolution of any technical barriers to trade.

Furthermore, the WT'Q Agreement now also includes the Agreement on the A Bli-
cation of Sanitary and Phytosanitary Measures. Sanitary and phytosanitary (SPS)
measures are measures to %'otect human, animal or plant life or health from cer-
tain specified types of risk. Under the WTO, SPS measures are covered by the SPS
Agreement, not the TBT Agreement. The hormones dispute in the WTO was decided
on the basis of this agreement, which similarly does not exempt PPMs.

Question 3: In a related concern, the Uruguay Round implement Sanitary and
Phytosanitary Standards (SPS). SPS measures are applied only to the extent nec-
essary to protect human, animal or plant health, are based on scientific principles
and are not maintained against available scientific evidence. Moreover, these meas-
ures require nations to take into account international risk assessment techniques,
and the objective of minimizing negative trade effects.

Like PPMs, it appears SPSs are prone to abuse as they are based on “scientific
principles” which is loosely defined. As a consequence, many countries are able to
restrict U.S. imports. Again, this is an area which disproportionately impacts agri-
cultural goods. What, if any, plan does USTR have to address this problem?

~ Answer 3: The WTO Agreement on the Afplication of Sanitary and Ph{tosanitary
Measures (SPS Agreement) contains the following langm:se: “Members shall ensure
that any sanitary or phytosanitary measure is agplie only to the extent necessary
to protect human, animal, or plant life or health, is based on scientific principles,
antf is not maintained without sufficient scientific evidence . . . (Article 2.2). The
Senator has noted that the term “scientific principles” is not defined in the SPS
Agreement and expresses concern that as a consequence countries can restrict U.S.
imIports based on their own construction of that and other terms in the Agreement.

n fact, prior to the SPS Agreement U.S. agricultural exports confronted a broad
array of trade impediments which were often cloaked as health or safety measures.
The SPS Agreement has not prevented countries from attempts to continue those
practices, but it has provided a tool for the United States to confront those practices
and eliminate them when they are not based on science. In two separate actions,
those involving the EC ban on imports of meat from livestock treated with hormones
and Japan’s varietal testing regime, the United States has successfully challenged
measures which were not based on either scientific principles or scientific evidence.
In the third case under the SPS Agreement, that involving Australia’s ban on fresh,
chilled salmon, the United States will benefit as a result of the challenge mounted
by Canada. In each of these cases, the WTO panel and Appellate Body found that
the countries maintaining the measure had not performed a risk assessment or pro-
vided sufficient scientific evidence to su lgort its measure. Thus, the lack of a spe-
cific definition for certain terms in the SPS Agreement has not impeded the ability
of the United States to enforce its rights under the WT'O. Moreover, the SPS Agree-
ment has provided precisely the mechanism that was previously needed to contest
trade barriers masquerading as health measures. While WTO dispute settlement
procedures have provided an avenue to challenge measures that are not science
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based, the existence of the obligations established in the SPS Agreement has en-
abled the United States to obtain the modification or removal of other measures
without ‘ﬁom through the WTO litigation process.

Secondly, the United States is working with other countries in several fora to de-
velop interpretative guidelines that will enhance the SPS Agreement, without alter-
ing the Agreement’s text. For example, USTR, with the support of other agencies
is working within the WTO Committee on the Application of Sanitary and
Phytosanitary Measures to build consensus on interpretation and implementation of
the SPS Agreement. During the last year, the Committee has been overseeing the
triennial review of the Agreement. Additionally, the United States is actively en-
ia]lged in international standard setting organizations, such as the godex

imentarius, the International Plant Protection Convention, and the International
Organization for Epizootics, which play a significant role in establishing standards,
guidelines, and recommendations relating to sanitary and phytosanitary matters.
Each of these activities is advancing the principles of science as the basis for the
establishment of sanitary and phytosanitary measures.

RESPONSES TO QUESTIONS FROM SENATOR FRANK MURKOWSKI

Question: Last July, USTR publically stated that Japan that failed to completely
implement its insurance obligations with the United States. Last Monday Ambas-
sador Barshefsky made the following statement regarding Japan’s insurance obliga-
tions:

“The entry into force of the WTO (Financial Services) agreement establishes

powerful new disciplines to ensure that Japan fulfills its obligations in this crit-

ical sector. We will not hesitate to exercise our bilateral and now, new multilat-
eral rights to ensure US insurance providers receive the full market access ben-
efits they are entitled to in Japan.”

Specifically, how does the administration intend to ensure that “US insurance pro-
viders receive the full market access benefits they are entitled to in Japan?

How will USTR employ our bilateral and multilateral rights to ensure Japanese
compliance?

Answer: “Ms Esserman is recused from addressing the Japan Insurance matter
due to her spouse’s relationship to one of the affected American insurers.” The fol-
lowing is a response to your question from USTR.

USTR’s Response: The U.S.-Japan Insurance Agreement is designed to increase
market access for U.S. firms by addressing a number of different aspects of the Jap-
anese insurance market. Japan has made some progress in opening and deregulat-
ing its insurance market. For example, in September 1997 the Ministry of Finance
granted the first ever license for direct marketing of risk-differentiated automobile
insurance to a U.S. firm. Nevertheless, the Administration is seriously concerned
about Japan’s unwillingness to fully implement all of the specific deregulation ac-
tions called for under our bilateral insurance agreement.

We have conveyed to Japan our disappointment with its unwillingness to open its
insurance market to genuine competition. We would urge Japan to take all nec-
essary actions to ensure that the provisions of the Insurance Agreement are fully
implemented.

USTR-led an interagency team met with Japanese government representatives
on March 4 in Tokyo to discuss preparation for the next round of consultations
under the bilateral U.S.-Japan insurance agreements. Both governments agreed to
hold consultations in mid-April. The venue and exact dates of these working level
talks will be decided through diplomatic channels. Both governments agreed to ad-
dress a wide range of issues and concerns related to primary sector deregulation,
as well as the activities of large Japanese insurers and their subsidiaries in the
third sector. The Japanese side was represented by officials from the Ministry of
Foreign Affairs, Ministry of Finance, and the Financial Supervisory Agency. We
have requested that, in addition to these three agencies, the Japan Fair Trade Com-
mission also attend the upcoming consultations. We are working closely with other
agencies and with U.S. industry as we seek to resolve these important issues.

The Administration is prepared to utilize all of the tools at our disposal to ensure
the full benefits to U.S. industry from our bilateral Insurance eement. With the
entry into force of the WTO Financial Services Agreement on March 1, the United |
States now enjoys multilateral rights of enforcement under the WTO Dispute Settle-
ment rules with respect to measures Japan has committed to take to deregulate and
open its insurance market. Of course, we continue to retain our rights under U.S.
trade law to enforce our trade agreements. . )

uestion: USTR has suggested allowing amicus briefs from outside interests in
dispute settlement cases. Is there any concern that non-trade related groups,
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such al? en\;i;onmental groups, might use this tool to slow up case settlements? If
not, why not?

Answer: In his tsgech to the WTO Ministerial Meeting in May 1998, President
Clinton proposed t the WTO provide the opportunity in each trade dispute for
stakeholders to convey their views, such as the ability to file amicus briefs to help
inform panels in their deliberations. In its decision on the U.S. “shrimp-turtle” law,
the WTO Appellate Body ruled that the WTO’s dispute rules do not now prevent
a panel from receiving such submissions. The President’s speech also included pro-
posals to open all WT'O panel and appellate hearings to observers from the public,
and to make all briefs by the parties public. These proposals were made in order
to strengthen public understanding of the WTO processes.

The Administration has always pushed for expeditious dispute settlement in the
WTO, and for prompt compliance with the results of dispute settlement. We do not
believe that receipt of amicus submissions will slow dispute settlement in the WTO.
Judges in the United States have devised rules on amicus submissions which are
completely compatible with speedy trials and an efficient judicial system. The WTO
is certainly capable of establishing rules for amicus submissions that will provide
stakeholders the opportunity to be heard, while preserving the rights of the parties
to expeditious justice.

PREPARED STATEMENT OF HON. ORRIN G. HATCH

Mr. Chairman, once again I commend your initiative in raising public awareness
of the seemingly dichotomous character of trade. Consumers love the low prices that
derive from theap imports; but these same consumers will not tolerate imports that
undermine their economic well-being, which is to say jobs.

Congress deals with these problems in two basic, legislative ways. We enact do-
mestic trade laws that challenge unfair trade practices. And, we have adopted an
interesting, if not uniquely American corollary to the theory of international trade:
we have created a trade adjustment assistance program that is supposed to provide
compensation to é)ersons who lose from trade (those who lose jobs) from persons who
benefit from trade. The beneficiaries are, of course, represented by the taxpayers,
which is the real source of compensation. Just for the record, I'll mention but take
a pass on a conceptua!l pitfall in this corollary: the losers also pay taxes, and, there-
fore, are also categorized as beneficiaries! But this is not the only social program
in America that has serious, some would say axiomatic anomalies.

Let me return to the first method of dealing with unfair trade. Our domestic trade
laws seem to have an imbalance of attention. And understandably so, dumped prod-
ucts, unfairly marked prices that benefit from foreign government subsidies, and
temporary safeguards against ruinous foreign imports are issues that tend to have
a direct economic impact here at home. A much broader segment of the American
population is more immediately affected. Our domestic trade laws, like those of
other countries, are less likely to be the subject of WTO and other international-
level. controversies, with the obvious exception of the continuing attacks on US anti-
dumping laws. We often make unusual efforts in our trade negotiations to agree to
what each country signatory to a trade convention can do to ensure sovereign con-
trol over its own markets. There are cultural concessions, and other exceptions,
many made just to get the treaty done with.

Much more controversial, and certainly more evasive of easy actions and rem-
edies, is enforcement of the changes to domestic laws and regulations that countries
agree to implement under the provisions of an international treaty or convention,
liﬁe the GATT Uruguay Round. In fact, Mr. Chairman, this is the very problem this
hearing will address today. )

For those of us who worry about such things, we see adversity on both sides of
the issue:

o Our steel, apparel and textile sectors face heavy pressure from import prices de-
flated by foreign economic crises. In my state of Utah, Geneva Steel, the largest
steel manufacturer West of the Mississippi, has just sli;})lped into Chapter I I
as a result of steel imports—and I regrettably add, Mr. Chairman, the adminis-
tration’s steel rescue plan is much too little and certainly much too late. From
my perspective, our anti-dumping and safeguard laws are far too weak!

Andpihe problem is no less severe with regard to the enforcement of existin,
trade agreements. Our medical devices, other health and medical products, an
intellectual property products are routinely shut out of markets, or viciously pi-
rated in many.



We tend to be less successful in dealing with foreign market access issues, and
for many reasons. Overseas problems are often beyond immediate resolution. High
income growth in the US magnetizes imports while foreign economic crises acceler-
ate them toward our shores, all of which is helped along by the agpreciation of the
US dollar in both resl and nominal terms. In addition, we are dealing with sov-
ereign entities that, like the French, will wrap agricultural subsidies in a cultural
legacy that has always sustained rural life; or the early Japanese defense of
kel_rets_u practices. Despite years of negotiations on both of these matters, little reso-
lution is 1n sight: ask US beef, poultry and pork exporters, or US semiconductor and
medical device manufacturers, or retailers.

Today’s panel knows precisely what I'm talking about. They are, all of them, ei-
ther current or former trade negotiators, or trade association principals, like Chuck -
Lambert of the National Cattlemen’s Beef Association—now here’s someone we need
to listen to. In my state of Utah, cattle ranching is just as much as heritage indus-
trtw}’as farming in France, However, we have no cattle subsidies at a time from the
EU’s Central Agricultural Plan seems inclined to adopt the French point of view on
them. Our panel will have a tough job. Congress and its constituents are simply
tired of talking. As the world’s largest market, we have stre in our ability to
* employ sanctions that will make a difference, and buttress the credibility of our
trade negotiators. I sense, Mr. Chairman, that we'’re getting close that point-and I
:emt"an‘dt ave always been, a free-but-fair-trade proponent; I am definitely not a pro-

ctionist. -

I appreciate the Chair’s consideration of my remarks and look forward to hearing
from our witnesses.

PREPARED STATEMENT OF CHARLES D. “CHUCK” LAMBERT, PH.D.

Thank ﬁou Chairman Roth and the Committee for holding hearings regardi:‘l]g
issues to be addressed in the 1999 round of multinational negotiations on agricul-
tural trade scheduled in the World Trade Organization (W‘I‘S). NCBA commends
your continuing efforts to improve the ex‘port outlook for U.S. agricultural products.
I am Chuck Lambert, Chief Eccnomist for the National Cattlemen’s Beef Associa-
tion.

Importance of Trade: Expanding access to international markets is critical to the
economic growth of U.S. a%riculture. For the beef industry alone, 1997 beef exports
accounted for approximately 8 percent of total U.S. production and 12 percent of
beef's total wholesale value. Through November 1998, exports of U.S. beef and beef
va;'iety meats had increased 4.7 percent in tonnage, but declined 6.1 percent in
value.

The aggressive pursuit of export marketing opportunities was one of the critical
underlyini strategies to ensure that replacing traditional farm programs with the
more market oriented “Freedom to Farm” policy would be successful. As Secretary
Glickman has been quoted as saying, “for American agriculture, it is export or die.”
America’s ranchers and packers are so productive that closing our borders is no
longer an option—we must have access to world markets.

Only 4 percent of the world’s population live in the United States. Population de-
mographics suggest that America in gereral, and agriculture specifically, need to ag-
gressively seize ogportunities to market products in countries with young, fast-grow-
ing populations that have increasing disposable incomes. A recent independent anal-

sis of potential export markets found that $10 trillion will be added to world Gross

omestic Product during the next decade. Even with the current financial crisis, 48
percent of that growth is projected to occur in Asia; 23 percent in Europe and 19
percent in the U.S. )

Again, access to these emerging markets is vital. We must be working ahead of
the curve to penetrate these regions of economic growth if there is to be any hope
of maintaining, let alone expanding, demand for U.S. agricultural products.

The EU Beef Case: The EU has banned U.S. beef since 1989. This thinly disguised
trade barrier was implemented in the name of consumer protection in spite of ample
scientific evidence that Froduction technologies in question were safe. en the ban
was initiated, U.S. beef producers lost $100 million annually in beef trade to the
EU. The value of that trade would now be hundreds of millions of dollars as can
be seen from the percent of increase in U.S. beef exports to the rest of the world.

During the past decade, the EU has not been able to cite scientifically valid rea-
sons for the ban. Scientific evidence clearly shows that growth promotants used by
the U.S. beef industry are safe. Indeed, three of the hormones in question are essen-
tial for life and occur naturally in widely ranging amounts in a glants and ani-
mals. The other three compounds are synthetic alternatives that closely resemble



the three natural hormones. These synthetic compounds do not leave residues and
it is impossible to differentiate between beef produced with and without their use.

The U.S. filed its formal complaint with the WTO in January 1996, claiming the
beef ban was a non-tariff trade barrier. ntina, Australia, and New Zealand
joined the United States in the action. Canada filed a separate case, and the final
report addressed issues raised in both (U.S. and Canadian) cases.

e EU filed appeal in September 1997 of the May 1997 WTO ruling that the
EU ban was not based on sound science and therefore, not consistent with WTO ob-
ligations. On January 15, 1998 the WTO Appellate dpanel released its final ruling
that the European Union (EU) ban on beef produced with growth promotants is a
non-tariff trade barrier and does not comply with global trading rules. An arbitrator
from the Word Trade Organization (WTO) upheld the previous rulings and gave the
EU until May 13, 1999 to bring regulations into compliance with V5§ro guidelines.
Under WTO procedures the EU must now modify its regulations by May 13, 1999
to comply with the ruling or the United States can retaliate.

The objective of U.S. the beef industry is to re-gain access to the European beef
market, not retaliation. Retaliation or compensation will not benefit the beef indus-
try, and should be viewed only as a means to an end—market access—not the pri-
mary objective. Unfortunately, the EU’s track record indicates that it will only seri-
ously consider resolving trade disputes if it is confronted with the reality that retal-
iation is inevitable. With this objective in mind, NCBA has urged the Administra-
tion to determine the amount that the U.S. could sell without the ban, to provide
a clear and concise timeline for implementing retaliation, and to develop strategies
for targeting retaliation to maximize the potential that the EU will comply.

The established timeline to plan for possible non-compliance by the EU calls for
a public notice of the initial list of products for possible retaliation on March 15
1999, with the public notice of the final list published ABril 30. Retaliation could
begin as early as June 12 when authorized by the WTQ Dispute Settlement Body,
or on July 12, 1999 if the EU appeals the amount of retaliation.

For more than a decade, the U.S. beef industry has been unfairly shut out of the
European market. Since 1988, the United States has shown extreme patience rel-
ative to efforts to remove this scientifically, economically, and legally indefensible
barrier to U.S. beef. We have been shut out of the European Market even though
U.S. beef has not caused a single case of “mad cow disease.” Our patience is gone.
U.S. cattle producers have won all rounds in the effort to require the European
Union to comply with international trading rules and drop its ban on U.S. beef. We
are anxious to work with the Committee, your counterparts in the House, as well
as the Administration and Congressional feadership to assure the U.S’s rigiu‘. to sell
beef in Euro?e.

Maintain Integrity of the WTO Dispute Settlement Mechanism: The EU’s commit-
ment to the W'I‘O is being tested by its reactions to recent WTO rulings that went
against their Eosition on the EU banana policy and the EU beef ban. In the EU
beef case, the EU’s response has been to announce intentions to initiate yet another
risk assessment, despite the fact they have been conducting risk assessments for
over five years without being able to show credible evidence of risk. This blatant
stonewallini is unacceptable and requires for aggressive and decisive action to ad-
dress their blatant disregard of the kV'I‘O trade rulings and policy, especially since
}he EU is quick to insist on compliance with WTO rulings when they fall in their
aVor.

Many U.S. cattlemen have a perception that the EU is undermining the current
system and has perfected the stall and delay tactic with immunity. Our concern is
the perception that the U.S. does not have the will to retaliate to ensure our right
to sell in Europe—and Europe’s right to buy our beef.

Cattlemen, as do most Americans, expect to experience the rewards of winning
when they are declared the winners, just as the U.S. has complied waen it has lost
WTO cases. Many are asking why the U.S. continues to participate in a system that
does not provide a clear and prompt resolution to trade disputes. This growing loss
of confidence, increasing distrust and dissatisfaction has resulted in declining grass-
roots support for trade and trade negotiations in general. .

The integrity and validity of the WTO as a dispute settlement body re(Lmre's that
WTO members promptly comply with recommendations and rulings of the dispute
settlement process. The EU must bring its policies regarding beef hormones into
compliance with science-based WTO guidelines by eliminating the ban. _

If they do not, the full force of 's enforcement measures must be aEphed.
NCBA urges continued, coordinated efforts and pressure from Congress and the Ad-
ministration to assure that the EU lives up to its responsibilities. It is essential that
the EU comply with this ruling in a timely fashion to ensure the integrity and credi-

_bility of the SPS Agreement and the WTO dispute settlement mechanism.



Political Climate: Despite the overwhelming evidence that the international mar-
ket must be the focal point for market growth and economic vitality, there is a grow-
ing protectionist sentiment at the grassroots level. This-sentiment is the result of
increased questnox;x;ag at state and local levels about the impacts of trade on individ-
ual aﬂ‘icultural producers and increased skepticism about the willingness of federal
officials to aggressively negotiate agreements favoring U.S. interests.

In addition, there is a growing lack of confidence even among “free” traders that
our trading partners will live up to their obligations under negotiated agreements.
As evidence, I would offer the example of the EU’s non-compliance with the hor-
mone ban rulings. Simply put, U.S. Yroduoers are tired of facing their international
competition on a persistently tilted playing field.

There also is a somewhat accurate perception that U.S. negotiators and regulato
agencies are more focused on developing protocols and modifying regulations to ad-
dress concerns of countries seeking access to U.S. markets rather than on identify-
in%s and addressing regulations in importing countries that limit access of U.S. prod-
ucts.

NCBA supports the WTO and free trade. Not in a starry-eyed, ideal-driven man-
ner, but because cattlemen understand that our wth market is beyond U.S. bor-
ders. But we need enforceable global trading rules in place and in use that grant
market access, settle disputes on the basis of science and reduce tariffs. Regulations
of concern run the gamut of grading, labeling, animal health, pharmaceutical and
other technology applications, inspection and a broad range of sanitary and
phytosanitary measures (SPS issues). Developing interagency agreement and focus
is important for maintaining public support for trade agreements, successfully nego-
tiating increased access to international markets, and ensuring interests of U.S. pro-
ducers are not compromised.

USDA asserts there are not enough resources available to form a team dedicated
to negotiating veterinary agreements to facilitate U.S. participation in emerging
markets. This needs to be addressed. The Canadian government established just
such a team nearly two years ago. As a result, Canada has had a considerable head
start in developing a presence and customer loyalty in emerging international mar-
kets including China and Chile. The clock is ticking and the U.S. still is unable to
pursue these same markets.

It is clear that Congress and the Administration do not have a unified strategy
to systematically attack the problems of U.S. agriculture as part of the upcoming
multi-lateral trade negotiations. The inability to secure approval of fast-track nego-
tiating authority in the 105th Congress is evidence of the lack of unified strategy.
Agricultural producers are justifiably concerned about sendinﬁ a team to the nego-
tiating table that has a more consistent track record of in-fighting among Congres-
sional and Administration ranks than engaging the opposition. NCBA urges Con-
gress to coordinate with USDA to assure that adequate resources are allocated so
U.S. negotiators can credibly participate in both the multilateral and bilateral nego-
tiations necessary to address America’s trade concerns. In addition, critical home-
work must be completed to provide strong, consistent and solid bargaining positions
and messages throughout the negotiations.

Objectives for 1999 WTO Negotiations:

NCIBA and the U.S. beef industry believe that the overall policy objective for U.S.
trade is to maintain and increase access to existing markets for U.S. beef, beef by-
products, cattle, semen and embryos, and to gain access in emerging markets for
these products. NCBA and other meat industry grougs support the following specific
points to be addressed during the 1999 round of WTO negotiations:

e Prevent the EU from rolling back progress made during the previous GATT
agreement. Enforcement of the strict science-based trading rules established in
the Uruguay Round Agreement on Sanitary and Phytosanitary Measures (the
SPS Agreement) is critical to continued expansion of U.S. beef exports.

« Ensure that science remains the only basis for resolving SPS issues. To ensure
this outcome, the red meat industry does not support opening the SPS Agree-
ment for further negotiation in the next trade round.

e Protect scientifically approved technologies, such as Genetically Modified Orga-
nisms (GMOs) and beef growth promotants that enhance production efficiency
or food safety by establishing transparent, science-based rules.

o Negotiate elimination of State Trading Entities (STEs) and increased access to
wholesale and retail trade in importing countries (especially relevant in China,
Australia and Canada). _

¢ Negotiate reduction and eventual elimination of production-distorting price sup-
ports and export subsidy programs. In addition, stricter disciplines and tougher
enforcement mechanisms should be established to prevent the emergence of new
schemes to circumvent WTO rules.



o Negotiate continued reduction of tariffs and expansion of Tariff Rate Quotas
(TRQs). Existing duties in key export markets such as Japan and Korea must
be reduced significantly. Establish a target date for reducing all tariffs to zero.
Until this elimination of duties can be accomplished, expand existing tariff rate
quotas to permit continued growth in exports. Country-specific targets must be
established for these broad objectives and NCBA is currently coordinating beef
industry efforts to establish specific targets and guidelines.

The U.S. must hold its trading partners to commitments agreed to in previous
trade agreements or risk losing public support for additional trade negotiation au-
thority. NCBA appreciates the initiatives that have been undertaken to gain access
to international markets and to resolve lingering issues that restrict the ability of
the U.S. beef industry to offer its products to international consumers. Without fast
track authority, the U.S. will lose the initiative in gaining access to emerging mar-
kets and enforcing existing trade agreements.

The National Cattlemen’s Beef Association is prepared to participate in the proc-
ess of evaluating critical trade issues within the beef industry. NCBA looks forward
to providing additional input as the U.S. addresses other trade issues, including ac-
cession of China to the WTO, resolving a host of other access issues with the Euro-
pean Union and passing regulatory authority legislation to provide continuing au-
thority for negotiating additional trade agreements. Thank you for the opportunity
to present this information.

PREPARED STATEMENT OF JEFF LANG

My assignment today is to provide a personal point of view on the issues that con-
front the United States today in the area of monitoring and enforcement of inter-
national trade agreements. I do not appear today on behalf of or represent the views
of any client of mine or of the law firm of which I am a member, but obviously our
clients have many interests in these matters. I will simply try to put those interests
aside for the purpose of this hearing and testify on the basis of my training and
experience.

SECTION 301

Trade agreement enforcement was the last issue addressed by the conferees on
the Omnibus Trade Act of 1988. That statute, which is still the law, provides that
where a domestic industry or the Congress complains, or the President acts on his
own motion, and he finds that a foreign government has acted contrary to its obliga-
tions under a trade agreement, then the President must retaliate. The statutory ex-
ceptions to this basic policy are few and narrow.

The world, and the United States’ position in the world, has changed in signifi-
cant ways over the eleven years since the Congress put this policy into effect, but
in my opinion, it is still the right policy. The people of the United States cannot
be expected to support a trade policy based upon international agreements if they
have reason to believe that their government lacks the means or the political will
to assure that our trading partners are persuaded to fulfill their obligations under
those trade agreements.

As the largest importing nation in the world, the United States has the means
to retaliate, if need be. And Section 301 gives it the political will.

Having said this, the practicalities of assuring compliance with trade agreements
raises some complex issues, which I have grouped in six categories. These categories
are as follows:

(1) The legality in international law of our domestic law.

(2) The problem of a lack of support for addressing important trade agree-
ment enforcement issues.

(3) Measures other than legal proceedings (such as dispute settlement and
Section 301) for assuring compliance with trade agreements, with special atten-
tion to the issues arising from the increasing importance of developing country
adherence to obligations.

(4) The special problems of weak domestic legal systems.

(5) Problems that arise with a few major trading partners, namely Japan and
the EU.

(6) U.S. compliance with trade agreements.



INTERNATIONAL LEGALITY OF U.S. TRADE AGREEMENT EN%*)RCEMENT LAW

I don’t pro%)ae & detailed legal brief on this matter, but rather a practical analysis
of the issue. Esgentially, while this issue is occasionally raised, so far it has not be-
come a practical problem.

United States law demonstrates on its face a preference for using international
agreements, especially the WTO centralized “ispute settlement system, to resolve

-S. com laints about foreign performance under trade agreements. For example,
Section 301 action is not mandatory if a WTO panel fails to support the U.S. posi-
tion in dispute settlement. In fact, Section 301 has served primarily as a means of
identifying trade agreement enforcement issues and forcing the Executive Branch
to develop strategies for addressing these froblems in virtually all cases since 1988,
rather than as a compulsion to retaliate. In most cases, the best strategy has been
to use the dispute settlement mechanism of the trade agreement itself to enforce
the agreement.

The reason is that, for the most part, trade agreements represent an agreed bal-
ancing of the trading interests of the United States and the other countries that are
party to them. The purpose of the threat of retaliation is to assure that governments
adhere to these agreed-to terms, nothing more. If using the dispute settlement pro-
visions of trade agreements is the most likely means to achieve that end, then it
is quite natural for U.S. law to prefer it.

It is also true that these trade agreements have become more effective at dispute
resolution than in the past. Mostly, this is because the WTO system explicitly allows
for retaliation without getting the permission of the offending party, whereas the
old GATT never did. While it is still early days for the new centralized dispute set-
tlement system of the WTO, it appears to be better at inducing governments to ad-
here to their obligations than its predecessor under the Genera ement on Tar-
iffs and Trade, The most important measure of this impact is the hardest to quan-
tify; namely, the number of cases that are threatened but not brought, and those
that are settled favorably. This number for the United States, which is the most fre-
quent complainant in the WTO, is fairly large.

Finally, trade agreements today address more of the issues that distort trade than
in the past. Issues such as intellectual property enforcement and the objective use
of health regulations are examples. There are 'still many new issues to address, and
many countries not fully committed to the existing disciplines, but the trading sys-
tem is better able to address trade distortions than in the past.

Thus, the needs of U.S. trade agreement enforcement law have so far been ad-
dressed within the confines of the international le%ial system. I suppose it is conceiv-
able that circumstances may arise at some point where the United States would find
it necessary to retaliate without using the WTO or some other applicable dispute
settlement system. It is also conceivable, but not necessarily true, that to do so
would be inconsistent with these agreements. These issues have never arisen. Such
a situation is most likely to occur when trade agreements fail to address some as-
pect of the trade between our countries that undermines our confidence the trade
agreement will work as expected, or the dispute settlement system itself is frus-
trated. Under those circumstances, it is appropriate that the President be in a posi-
tion to weigh the harm of the practice concerned against the value to the United
States of not violating the trade’ :{Freement dispute settlement provisions. This pos-
aibility makes it necessary that U.S. law allow the Executive Branch to retaliate,
even if to do so may be inconsistent with our dispute settlement obligations. Trade
agreements are and should be a constraint, but they are not a straitjacket.

PROBLEMS NOT ADDRESSED

Our domestic law is designed to assure that the Executive Branch is in a position
to act on trade agreement enforcement compliance either at the instance of the pri-
vate sector or on its own motion. This latter provision is important, because it may
be beyond the means of the private sector to pursue remedies that are in its own
interest, and it may even be important to act on a compliance issue that no indus-
try, labor union, or other private person in the U.S. is prﬁrared to raise. For exam-
ple, when the EU’s U y Round obligations in agricultural matters first came
into force in July of 1995, the European Commission put into effect a so-called ref-
erence price system that was contrary to their obligations. I was involved in that
matter as a Administration official at the time, and while we consulted with the pri-
vate sector, we proceeded in WTO dispute settlement against that problem without
requiring the private sector first to proceed under Section 301. A similar situation
is the U.S. proceeding against WTO-inconsistent quotas on imports in India, a case
of enormous potential impact on U.S/ trade. A legitimate concern in this regard is
to identify what critical cases are not being brought. I don't have all the information



necessary to such a decision, but what comes to mind is the WTO-consistency of the
European Union association agreements. The association agreements are trade
agreements between the EU and other countries that phase in reductions in certain
trade barriers between them. The EU evidently takes the position that these agree-
ments are consistent with Article 24 of the WTO/GATT 1994, even though the
agreements do not cover substantial areas of trade. This is an issue of some concern.

ey deny the United States most favored nation treatment. As such agreements
sgread to the Middle East, South Africa, MERCOSUR, and Mexico, they probably
should be addressed by the United States, even if no company complains. In fact,
the consultative mechanism with Poland is a move in this direction. While trade
agreement enforcement resources are thin, there are a few cases of this broad na-
ture that should be considered.

MONITORING AND PRE-ENFORCEMENT ACTIONS

I have focused so far on disputes and retaliation because these issues are highly
visible and our trading partners are sensitive about them. However, if we look at
the matter of assuring compliance with trade agreements from a practical perspec-
tive, the national interest suggests that at least as much effort should be devoted
to monitoring and other actions, which might be called “pre-enforcement” actions.
The reason for this is simple efficiency.

The number of countries active in trade today is significantly larger than ever.
While other major industrialized countries have global interests, the United States
is still the only country with sufficient domestic support to act on our global inter-
ests. We therefore have a larger enforcement job than in the past, but no real in-
crease in assistance from other countries in accomplishing this task.

If we wait until all the compliance problems in the world harden into dispute set-
tlement proceedings, the cost of our trade programs will increase unacceptably. Dis-
pute settlement, not unlike domestic court litifation, is expensive. The Condgress has
provided extremely limited resources for handling trade matters in the federal gov-
ernment, compared to the resources it provides for other international functions.
This is good. Lean budgets force agencies to choose priorities. However, lean budgets
should also encourage us to get compliance wholesale, rather than wait to solve the
problems retail, if we can. )

For most of the last 65 years, trade agreement compliance has largely been as-
sumed. With 10,000 lines in each country’s tariff schedule, and obligations on many
or most of those lines, failure or refusal to implement a change ir. rates of duty was
rare when there were only 25 or so active players in the system. Today, «ith nearly
100 active players, who have obligations in tariffs, customs valuation, licernsing, pre-
shipment inspection, intellectual property, financial services, and sanitary and
phytosanitary matters, we cannot assume compliance. In many cases, fulfilling their
trade agreement obligations is simply beyond the current capacities of many WTO
member governments, or would be without assistance.

For example, next year, intellectual properi:i'l obligations arise for a large number
of developing countries. They can't live up to those obligations if they don’t have the
machinery to enforce patents. In the next five years or 8o, 70 countries, including
many developing countries, have obligations to open their markets to telecommuni-
cations competition. To have competition in telecommunications is not a matter of
deregulation; it requires re-reguﬁaetion, which is something completely different.
Muny developing and some developed countries don’t have this capacity.

The U.S. Government does have resources for this purpose. In many cases, the
Executive Branch sends its experts abroad to teach these countries how to imple-
ment obligations thfﬁ' have undertaken. Dollar-for-dollar this activity is highly effec-
tive, because it is likely to result in compliance across a broad spectrum of obliga-
tions. For example, the U.S. Customs Service has sent outstanding public servants
to the far corners of the world to train their counterparts in abstruse but essential
subjects, such as customs valuation. As more countries become more active in trade,
the type of activity should increase, and the United States should seek cooperation
in it from our trading partners.

The other non-traditional aspect of compliance today arises from the institutional
benefits of the trading system, particularly of the . There is a contrast here
with the old GATT. The GATT was a substantive trade agreement, but it was only
applied provisionally. There was slim if any legal basis for an organization called
the GATT. As a result, to decide something, we used to have to create a separate
organization to make that decision. In contrast, the World Trade Organization has
a clear organizational mandate, with councils and committees that have a mandate
to act.



There is a tendency to think of these councils and committees as merely a matter
of form, and it is true they can really only act by consensus, However, the Congress
should not underestimate the possibilities of international consensus. As an em-
Eloyee of the Senate some years ago, I learned how much is regularly accomplished

ere by unanimous consent. I have tried to apf)ly some of those same skills in work-
ing in the new WTO. We still have a lot to learn in this regard, but I have been
involved in situations where compliance with trade agreement obligations was
achieved through developing an apparent consensus in a WTO committee that the
country should alter its practice.

There is one WTO device of this nature about which I am somewhat skeptical,
however. This is the Trade Policy Review Mechanism, or TPRM. The TPRM was de-
veloped to apply peer pressure to a coun;g. However, because it is a one-time re-
view of everythmi a country does that affects its tradiniepartners’ interests, the
process now absorbs resources without delivering enough benefit. I think it can be
a_bol:fhed and the committee process be used to serve the same function more effi-
ciently.

The staff has also asked me to sFeak to monitoring trade agreements. Monitoring

erformance under 20,000 pages of treaty text in 150 countries is a daunting task.

e Executive Branch depends to a great extent on complaints from American busi-
ness, but the Congress needs to be careful not to put too much weight on the com-
plaint system. For one thing, American companies may not complain about practices
that are questionable under our trade agreements because they have broader inter-
ests to defend. More importantly, many medium-sized American businesses can’t
maintain an overseas presence sufficient to advise them on practices they should
bring to the attention of the U.S. Government. This is where our outstanding net-
work of financial, customs and agricultural attaches and the foreign commercial
service have an important role to Elay. They are integral part of the monitoring
process, and I woul sugﬁfst that they and economic ministers from US embassies
in each major region of the world be funded to meet with senior USTR i)eople on
a regular basis to discuss and exchange notes on this subject. The cost will be man-
ageable compared to the benefits to our workers and businesses.

WEAK LEGAL SYSTEMS

There are a number of unspoken assumptions in the trading system, one of which
is that a country is actually able to implement obligations it undertakes. With the
fall of the Soviet Union and the growth of China, our negotiators find themselves
discussing trade agreement obligations with officials of governments who are work-
ing to develop Ie%a systems that have authority and respect assumed.

'en years ago last month, I provided staff assistance to the Chairman of this com-
mittee on a visit to Moscow. It was a time of change. Outside one of the many meet-
ings on that visit, a Russian official asked me quite sincerely whether a legal system
was necessary to a market economy. Since then, our negotiators, cabinet officers,
private groups (such as the bar associations), and political officials including the
Vice President, have worked clos.ly with many officials in many countries on this
problem. I can tell you from peisonal experience that a great deal of learning has
occurred, but there are still questions about whether these le%z.al systems are capable
of delivering on commitments made as a condition of joining the WTO.

One of the ways the Congress can help on this problem is, I believe, by travel
to and meetin% with your parliamentary counterparts in these countries. They have
great respect for the US Congress and the role of law in American society. They
will be interested to hear your concerns. In the end, however, if we are not con-
vinced that a country can administer its legal system in an objective and fair man-
ner, we need either to refuse their entry into agreements with us or build in appro-
priate safeguards.

JAPAN AND THE EU

There is usually a great deal of press attention extended to US disputes with
Japan and the EU. It is perhaps dangerous to treat these disputes separately from
other problems of no less importance, but there is a perception that the issues with
these governments are persistent, so much so they could undermine support in this
country for trade negotiations.

In terms of dispute settlement, Japan has actually been able to develop a domes-
tic constituency for its own compliance with WTO dispute settlement decisions. This
is admirable. However, Japan still presents some of the most vexing problems in
trade. It is now widely recognized not just that the government of Japan has dis-
couraged importing, but that this practice has reduced the ability of that govein-
ment to adjust to changes in the international economic environment.



Many people in this country and on this committee know more about Japan than
I, and I do not p rt to have a solution to this problem. However, this is to a
freat extent a problem of reaching adequate agreements rather than enforcement

have often doubted that we would want to live by an agreement that would truly
open Japan, Recently, however, we have seen a new class of agreements in the serv-
ices sector that may move us forward.

Particular attention should be devoted to monitoring the re-regulation of the Jap-
anese financial sector under the WTO financial services agreement and related bi-
lateral agreements. As a member of the U.S. team that negotiated the Financial
Services Agreement, I can tell you it was not easy for the government of Japan to
undertake these obligations. I believe the reason was that the agreement required
fundamental change, not just in this sector, but in the Japanese economy. If effi-
cient non-Japanese banks and other financial intermediaries (such as insurance
companies) can get access to the enormous savings of the Japanese people, those
institutions will recycle those savings at much higher rates of return than the closed
Japanese system currently does. This will affect corporate behavior in Japan. Those
corporations will need low-cost, high-quality foreign components and services. I
would therefore urge this Committee and the Banking committees to monitor.closely
the implementation of the Japanese government's obligations undertaken in the
WTO financial services agreement. Based on a recent vigit to Japan, I believe that
change is under way and needs only to be reinforced.

By the way, the same could be true of the telecommunications sector, where the
Japanese government undertook for the first time, so far as I can tell, obligations
to re-regulate in a g:o-com etitive manner in the WTO Basic Telecommunications
Agreement. It may be worth exploring whether pro-competitive regulation is a sub-
ject that we can address in future trade agreements, partly as a way of helping to
assure that Japan takes up its share of the importing burden in the global system.

The European Union presents a completely different problem. The EU has a more
balanced trade relationship with the Unite({ States than Japan, evidenced not just
by the trade flows, but by investment flows. There is no fundamental trade agree-
ment problem here, but there is a serious problem in compliance.

The United States has had many types of disputes with the EU and its Member
States, but most of these have been resolved by some kind of settlement. The real
problem in trade agreement compliance with the EU is in agriculture. This problem
has nothing to do with the reform of the Common Agriculture Policy. It has to dc
with complying with existing trade agreement obligations of the EU. It has gotten
to the point that this issue could also endanger American support for a new round.
It is hard to see how it can be addressed short of the EU taking the same risks
Japan and the United States have taken by bending to adverse WTO decisions.

* US COMPLIANCE

The United States has reason to be proud of its ability to comply with trade
agreements. The Congress of the United States has chosen to bring US law into line
with WTO decisions in particular. In trade, importing is a measure of power, and,
by that measure, we are the most powerful country in the world. It is significant
that such a powerful country chooses to abide by these decisions. However. I think
there is one area Congress has an interest in examining further.

Under the WTO and most of our other trade agreements, countries are permitted
a period of time to implement changes in domestic law to comply with O deci-
sions, if and only if it announces it is grepared to comply. I think the United States
should lead an effort in the new round to explore how to provide greater assurance
that once a WT'O member government announces the decision to comply, it can de-
liver on that announcement. We have little, if anything, to lose, since Congress has
amassed such a good record. For example, our offer might be that the Congress
would be willing to vote up or down on legislation to comply with a WTO decision,
after close consultation with the Administration. It could be some other device. In
exchange, we ought to seek commitment to an analogous device, particularly from
the countries and regions that do not have pure parliamentary systems and there-
fore cannot give reasonable assurance they will comply, such as the EU.

CONCLUSION

If it is in the national interest to enter into trade aireements, then it is worth
doing the best we can to assure our trading dpartners ive up to their obligations.
As the only country today pursuing global trade interests, the United States has an
enormous burden in this regard. A variety of approaches will be needed to get a sat-
isfactory result In the years ahead.
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RESPONSES TO QUESTIONS FROM SENATOR RoTH

Question 1: You have been involved in various ways in the development of the
current WTO dispute settlement system throughout your career, during your years
with the Committee, as Deputy U and as an attorney for a number of U.S. in-
terests while in private practice. What is your assessment of how well the WTO dis-
pute settlement system been working for American interests? Has it been a no-
table improvement over the GATT? .

Answer: With respect to the WTO dispute settlement system specifically, it has
been a success from the perspective of the United States, up to this point. The
United States is the most frequent complainant under the s{stem; it wins the vast
majority of these cases, in the sense of obtaining a favorable panel or Appellate

y ruling; and—most importantly—it is able to settle on favorable terms these,
as well as most other cases before or shortly after complaints are filed. Moreover,
the WTO system seems to allow the United States full latitude to defend those pro-

ams, policies and laws of the United States that are attacked in the system, al-
though the United States has lost some of these cases.
.. The main strength of the s!stem—which is mildly surprising—has been the qual-
ity of decisions. In this regard, many panels have generally done a workmanlike job,
and the Appellate Body seems to have been able to correct or at least lessen the
impact of unfortunate reasoning and results from some of the panels. Another
strength of the WTO diigute settlement system is that time limits have, until re-
cently, obviated the inordinate delays of the past. This compares favorably with the
GATT System, where both the US fvemment and other governments delayed deci-
sions for years. The automatic authorization to retaliate has also been a strength
to date, mainly because it was used effectively as a threat. This threat has so far
both attracted more matters to the dispute settlement system and forced quicker
and more favorable settlements at least from the US perspective as a complainant
than the GATT system.

However, recent developments leave considerable doubt as to the viability of the
new system. The EU decision to respond to the banana decision with measures that
at least facially do not remove the offending conduct call into question whether the
system actually delivers benefits. Effective implementation of decisions is essential.
Losing the strength of effectiveness would also tend to cancel out the advantages
of the new time limits, because of course it would mean disputes would continue
essentially unresolved for an indefinite time.

Question 2: How would you suggest we improve upon the current model? What,
in your view, are the two or three most important improvements we should make
in the WTO dispute settlement process?

Answer: The weakness of the system is that it may lack sufficient support from
major trading nations. US and Japanese imglementation of decisions against them
seems to have been fairly widely accepted, but EU implementation of decisions in
respect of agriculture has raised questions among a number of countries. If these
questions persist, countries wﬂlul;eifm to use the EU’s tactics against it and each
other, and the process will, gradually or quickly, unravel. This problem has afflicted
the predecessors of the trade dispute settlement system, although none of
them collapsed entirely.

The most important improvement that can be made in the system now is to at-
tempt to address the details of how countries respond to decisions unfavorable to
them, in order to assure the system is not frustrated. .

Question 3: You have spent a great deal of time negotiating with the European
Union, both in trying to open their markets and in tging to secure their compliance
with agreements we had already reached. Is the EU institutionally incapable of
complying with their commitments and, if 8o, is there any value in launching a new
round of multilateral negotiations where EU commitments on agricultural will per-
haps be the single most important U.S. objective in the negotiations?

wer: The EU is institutionally incapable of complyng with trade agreement
obligations only when and if the Member States have failed to grant the European
Commission the authority to order Member State regulatory and other authorities
to come into compliance with their commitments. Even in this circumstance, Mem-
ber States are usually co-obligees under GATT and WTO agreements, so the United
States can and usually does name both the European Union and the offending Mem-
ber State or States in WTO dispute settlement complaints, . . .

It is another question whether institutions of the European Union are optimal in
terms of achieving compliance with trade agreements. There are cases where Com-
missioners, the Commission, the Commission staff or all of them have deferred to
the views of a Member State particularly concerned about a trade complaint, rather
than to take an independent view of the matter that would conflict with the position



" of the affected Member State. In these cases, there is 2 marked tendency to explore
legal options that undermine trade agreements, such as inordinate delay, rather
than negotiate compliance aece&table to the EU’s trading partners. This has not
been true in all cases—indeed, there are some remarkable cases of the Commission
or its staff standing up to Member States. But the institutional arrangements cer-
tainly make this a continuing issue, especially in agricultural matters. .
As to the impact of US-EU disputes in agricultural on a new round: There are
actually two problems. There is the possibility that U.S. constituencies will not sup-
port a round Europe will not abide by. I have suggested some approaches to this
problem in my answer to the previous question.
. The deeper point is that the institutional concerns of your question also have an
impact on the EU’s abnht%to negotiate on behalf of the Mem%er States. It is gen-
erally better for both the United States and its other trading partners if the Mem-
ber States give the Commission the power-to bind them in trade agreements. The
alternative is the vague “mandate” system now used by the EU in most subjects.
This system tends to make current European practice the EU’s bottom line. This,
i:\ ;mtbl;:eakes moving toward real trade liberalization in Europe more difficult than
it has . : : T

PREPARED STATEMENT OF HON. DANIEL PATRICK MOYNIHAN

In the mid-1980s, the United States was very much frustrated by the old GATT
rules that allowed eountries that lost dispute settlement cases to “block” the adop-
- tion of panel reports. That meant that the losing country was under no obligation

" to eliminate the offending practice and the winning Slarty-oﬂ:en the 5nited
States—had no legal rights to enforceé compliance or seek other compensation.

The object of our ire at the time was the European Commungg_, and the cases
concerned the EC’s agricultural trade policy—specifically its tariff preferences on
citrus products (which the EC blocked in 1985), export subsidies on pasta (blocked
in 1986), and production subsidies on canned fruit (blocked twice, in 1984 and 1985).

The WTO'’s new dispute settlement rules were meant to change all that. But here
we are, with four years' experience under the new system, and we find ourselves
in much the same place—frustrated by the Europeans’ actions in agricultural trade
disputes, this time on bananas and hormone-treated beef It seems that they have
found a way arcund the new rules.

To be sure, the Europeans are not alone. The Canadians appear to be doing much
the same thing—replacing clearly discriminatory measures directed at American
split-run magazines with new, but equally discriminatory measures, directed at the
very same periodicals. I would hope that Secretary Aaron and Ms. Esserman will
bledable to reassure us that the new rules will, in fact, prove to be better than the
old.

We have now had five years’ experience as well with the dispute settlement rules
under the NAFTA. I would call your attention to a very curious article that ap-
peared in The Times of January 28, 1999. It discusses a claim that a Canadian fu-
neral home company has filed under the NAFTA investment dispute rules, claiming
that a $500 xmﬁl ion verdict against the Canadian company in a Mississippi court
amounted to unfair treatment of a foreign investor. The Canadian company has
claimed that the verdict was “infected by repeated appeals to the jury’s anti-Cana-
dian, racial and class biases.” I doubt that it was much expected that the NAFTA
rules could provide a basis for challenging court rulings. I look forward to our wit-
nesses’ assessments of where we are heading with this.

PREPARED STATEMENT OF HON. CONNIE MACK

Mr. Chairman, Senator Moynihan I would like to thank you for scheduling this
important hearing. I am pleased that Ambassador David Aaron, Undersecretary of
Commerce for International Trade and Ms. Susan Esserman, General Counsel for
the United States Trade Representative are here with us today. I am aware that
both have been very involved in matters of trade enforcement and compliance. I wel-
come you this morning and look forward to your hearins your testimony.

As you know, I am a strong proponent of open trade. Our silence on the issue
of trade agreement compliance has, I think, contributed to a general public percep-
tion that American jobs and American workers have suffered due to trade agree-
ments that have given an unfair advantage to foreign competitors.

Prior to the implementation of NAFTA, Florida's fruit and vegetable growers
sought and received assurances from the Administration that they would be given



relief from any substantial harm caused by imports. In response, the Administration
negotiated a side agreement to the NAFTA which included the following provisions:
¢ An extended phase-out provision (10 years for tomatoes);

¢ Provigional Relief (price monitoring allowing expedited consideration by the

International Trade Commission, Sec. 202(d)), and;
o A Tariff Rate Quota (TRQ) with a “snap-back” provision that reverted to pre-
NAFTA tariff rates if ivrzllﬁorts exceed a certain quota level,

I believe the witnesses will understand when I say there is a good deal of reti-
cence among some segments of Florida’s agriculture community based on their expe-
rience with the North American Free Trade Agreement (N 'A). T have been in-
formed by Florida’s industry that since the passage of NAFTA, over 100 tomato
farmers have gone out of business and 24 packing houses have ceased to operate.
Florida’s growers maintain this is due to the failure of the safeguard provisions to
provide the promised relief. They contend these provisions failed for the following
reasons:

Tariff Phase-out failed: Any benefits resulting from the phase-out were al-
most immediately undermined by the devaluation of the Mexican peso in De-
cember oé‘ 1994, and by the Administration’s intention to accelerate the phase-
out period.

Provisional relief failed: Winter tomatoes were one of the few enumerated
import sensitive industries eligible for this relief. However, the ITC failed to
provide relief as they disregarded arguments considering “seasonality” as a fac-
tor when determining whether certain domestic producers of perishable com-
modities were injured.

Tariff Rate Quota with “snap-back” failed: The initial “base-line"quota was
from an abnormally high year of Mexican production. And, notwithstanding a
price sensitive snap-back mechanism which only triggered when the market
price in the U.S. dropped below the cost of production, the snap-back provisions
were never applied despite the fact that Mexico has exceeded its quota every
year since the NAFTA.

As you may be aware, and I know Ms. Esserman is particularly familiar with this
matter, it was only after several years of substantial harm that Florida's tomato in-
dustry finally was able to receive some measure of relief via a petition filed with
the Department of Commerce. Pursuant to this petition, Commerce found that
dumping had occurred and negotiated a settlement with the Mexican producers and
exporters. Furthermore, this agreement was recently amended to show partiality to
California and Baja Mexico because of “seasonal” differences—a distinction the {TC
had previously refused to recognize and said “never existed.”

Additionally, I should note that when asked, the new ITC Commissioners indi-
cated that they believe seasonality is a factor which could be considered when deter-
mining whether a domestic industry had been injured by virtue of foreign imports.

Notwithstanding the eventual settlement agreement, and despite assurances to
the contrary both during and subsequent to NAFTA deliberations, the Administra-
tion had been unable or unwilling to mitigate substantial harm to Florida’s fruit
and vegetable industry from surges in Mexican imports.

As you can imagine, this puts me in somewhat of a difficult position. While I am
firmly committed to open trade, I have a responsibility to my constituents in Florida
and that responsibility includes ensuring that the federal government lives up to its
promises.

In light of these concerns, I would like to address the following two questions to
both witnesses:.

e Can you clarify, from your own view, why the safeguard provisions included in

the NAFTA side agreement failed to provide the relief promised?

¢ What changes have been made post-NAFTA, or would you now recommend,

which might alleviate the concerns of Florida's fruit and vegetable industry and
convince t};em that they could expect different treatment under any new trade
agreement?

My final comment lies with the apparent unwillingness of the European Union
to agide by its trade commitments. From the beef hormone issue to bananas, the
EU appears to be trying to circumvent or disregard the decisions of the World Trade
Organization's Dispute Settlement Panel.

is behavior has been further evidenced in a proposed aviation regulation which
would restrict certain reengined aircraft. Not surprisingly, it appears this regulation
would only impact U.S. origin aircraft. No rational basis for this proposed exclusion
been offered. And finally, it is worth mentioning that this proposal appears to be
in direct violation of international air service agreements. My final question ad-
dressed to Ambassador Aaron is:



o Since it my understanding that you have been very involved in this matter, can
you tell me the status of this vote and what are the Administration’s plans to
address this troubling proposal?

. I know both of you, Ambassador Aaron and Ms. Esserman, have been aggressivel
engaged in the task of shoring up our enforcement and compliance procedures.
greatly appreciate your efforts in this area thus far and look forward to working
with you on these matters in the future.

PREPARED STATEMENT OF MARK Z. ORR

Good momini,{Mr. Chairman; members of the Committee.

My name is Mark Orr. I am Vice President for International Issues and Trade
with the Distilled Spirits Council of the United States, Inc. (DISCUS). DISCUS is
the national trade association representing U.S. manufacturers and marketers of
distilled sgirits products. OQur members export distilled spirits products to ag roxi-
fpately 120 countries around the world, with annual export sales of nearly $600 mil-
ion.

. Like many U.S. industries, the U.S. distilled spirits industry came to the realiza-
tion that it must compete on an international basis in order to survive in the global
economy. Our members adopted a pro-trade orientation and have strongly supported
U.S. eftorts to eliminate tariff and nontariff trade barriers in foreign markets. This
positive apBroach to international trade has paid generous dividends. Over the past
ten years, U.S. exports of distilled spirits products have more than doubled in value,
andt exports’ share of our members’ total sales has grown from 11 percent to 25 per-
cent.

The World Trade Organization (WTO) has played an integral role in our members’
efforts to reduce or eliminate trade barriers and expand their exports to foreign
markets. During the Uruguay Round nesgotiations, the distilled spirits industry
joined with a number of like minded U.S. industries in pressing for tariff elimi-
nation. The agreements nﬁgotiated by the United States during the Round and at
the December 1996 WTO Ministerial secured duty free access to several of our prin-
cipal export markets, including the European Union and Japan.

Since then, we have concentrated our efforts on utilizing the WT'O’s dispute settle-
ment mechanism to secure the elimination of discriminatory nontariff barriers to
our exports. I want to thank you, Mr. Chairman, for this opportunity to report on
our very positive experience to date with dispute settlement under the WTO.

I also want to commend you and your colleagues for initiating this series of hear-
ings. It is critically important that we forge a new national consensus in support
of further trade liberalization in preparation for the WTO Ministerial meeting in Se-
attle later this Year. We look forward to working with you and the Committee in
support of legislation to provide the political and statutory authority required to
strengthen and expand the WTO and reaffirm the leading role of United States in
the international trading system.

DISPUTE SETTLEMENT UNDER THE WTO

For the U.S. distilled spirits industry, the World Trade Organization’s dispute set-
tlement mechanism has worked; and worked very well. At our request, the Office
of the United States Trade Representative (USTR) has initiated or participated in
dispute settlement proceedings under the WTO against the discriminatory tax meas-
ures imposed on imported distilled spirits products by Japan, Korea, and Chile.
These proceedings have produced two vela' strong and unequivocal rulings against
the tax measures maintained by Japan and Korea.

The rulings in turn have created the leverage needed by U.S. trade negotiators
to secure the removal of the discriminatory tax practices and open these markets
on our behalf. The settlement agreement reached with Japan by USTR in 1997 will
ensure that U.S. exporters receive equal tax treatment and duty free entry for their
products in their second largest export market. We look forward to working closely
m%o USTR negotiators in the months ahead to achieve similar results with respect
to Korea.

A ruling in the third proceeding against Chile is expected by late-April. We are
confident that it will be an equally strong and clear ruliwgat hile’s tax measures
discriminate against imported spirits in violation of the rules.

In addition, the rulings secured to date have established useful precedents for at-
tacking similar discriminatory tax practices employed by other members in a
variety of sectors. U.S. trade negotiators have been able to use these precedents to

ress these countries to alter existing discriminatory practices and to deter others
g‘om instituting new discriminatory regimes.



JAPAN

Japan represents one of the most potentially lucrative markets for U.S. distilled
spirits companies. However, from the early 1960s, Japan maintained a system of lig-
uor taxation which discriminated against various s of imported distilled spirits
products in favor of Japsn’s national spirit, shochu. This system of taxation was de-
signed so that only shochu—a clear, grain based spirit that is similar to vodka—
could be eligible for the most favorable tax rates. All other spirits, including whisky,
brandy, v , rum ard gin, were tazed at considerably hl%{le!' rates. Indeed, the
tax rates for whisky and brandy were four to six times higher than the rates as-
sessed on shochu.

. Not surprisingly, Japan's shochu makers parllaﬁ'ed this considerable tax advantage
into a dominant position in the Japanese distilled spirits market. Sales of shochu
accounted for approximately 75 percent of the total market. Imports of all spirits
accounted for less than 8 percent of the market, with sales of Japanese whisky mak-
ing up the remainder.
n 1985, the United States joined the European Community in challenging Ja-
an’s discriminatory taxation under the dispute settlement mechanism of the GATT.

e GATT panel issued its report in 1987, ruling that Japan's tax measures dis-
criminated against imported products in violation of the GATT Article III (national
treatment). After considerable procedural wrangling, the report was finally adopted.
However, Japan failed to fully implement the panel’s ru]mg A partial reform en-
acted in 1989 eliminated the most overtly discrirninatory elements of the system,
but left the system in place in its basic form. Subsequent efforts to persuade Japan
{K) eliminate the remaining discrimination against imported products proved fruit-
ess. :

Following the establishment of the World Trade Organization, the United States
joined the European Union and Canada in May 1995 in rglt.%:xesting consultations
with Japan on the remaining discriminatory tax measures. The complaint was the
first brought by the United States under the strengthened WTO dispute settlement
mechanism. A single Eanel was established in September 1995 to rule on the three
parties’ complaints. The panel issued its report in June 1996, ruling that by taxing
imported distilled spirits at rates higher t| those for shochu, Japan’s system of
liquor taxation clearly discriminated against imported distilled spirits in a manner
which provided protection for domestic products. The panel called upon Japan to
bring its system of taxation into conformity with its national treatment obligations
under GATT Article III

In August 1996, Japan lodged an appeal of the panel’s ruling with the WTO'’s Ap-
pellate Body. In early October, the Appellate Body issued its ruling, ref'ecting Ja-
pan’s appeal. In its report, the Appellate Body co ed the panel’s conclusion that
the Japanese system was inconsistent with GATT rules. The Appellate Body made
a number of useful clarifications which not only strengthened the ruling against
Japan, but also clarified the appropriate approach to be taken by future panels in
evaluating whether various tax measures comply with the national treatment re-
quirements of GATT Article III.

The panel and Appellate Body reports were adopted by the WT'O’s Dispute Settle-
ment Body on November 1, 1996. In ensuing discussions with the United States, the
EU and Canada, Japan proposed to bring its tax system into compliance with the
ruling in three stages over a five year period. The EU agreed to this proposal; how-
ever, the United States rejected it and insisted upon a much shorter period for com-
pliance. When no agreement was reached with Japan within the allotted 45 day pe-
riod, the United States referred the matter to arbitration. On February 14, 1997,
the WTO arbitrator ruled that fifteen months (i.e., by February 1, 1998) was a “rea-
sltinarl:lllel period “ of time for Japan to bring its tax system into full compliance with
the ruling.

On October 1, 1997, Japan implemented the first stage of its tax reform. The tax
rates for whisky and brandy were reduced and the tax rates for shochu were in-
creased, thereby substantially narrowing the discriminatory tax differential faced by
imported distilled spirits. .

eanwhile, U.S. trade negotiators continued to press Japan for full compliance
with the rulmf by February 1, 1998. These efforts produced a settlement agreement
in December 1997. Japan agreed to implement the second stgﬁlel of tax reform on
May 1, 1998—five months in advance of its original proposal. This stage completed
the harmonization of tax rates for all spirits, with the exception of one category of
shochu. Japan also agreed to bring the third and final stage of tax reform forward
by twelve months to October 1, 2000, at which time the tax rate for the remaining
category of shochu would be harmonized with the existing rates for all other dis-
tilled spirits.



The United States insisted upon and received compensation from Japan in return
for agreeing to thp additional petiod of time for Japan to bring its tax system into
full compliance with the el’s ruling. Japan a, to accelerate the schedule for
eliminating tariffs on whisky and brandy a to in the Uruguay Round by two
years to April 1, 2002. In addition, Japan a for the first time to eliminate tar-
iffs on all other distilled spirits, also by April 1, 2002. The latter had been an objec-
tive which had eluded the spirits industry and the United States in the Uruguay
Round negotiations.

_ The leverage provided by the WTO dispute settlement ruling allowed USTR nego-
tiators to secure the U.S. distilled spirits industry’s two primary market access ob-
Jle’cuveg in Japan—the establishment of a nondiscriminatory tax regime in which

.S. distilled spirits ‘products are taxed equally with domestic Japanese products
and the elimination of tariffs on all U.S. distilled spirits exported to Japan. We esti-
mate the annual tax and tariff savings for U.S. exporters resulting from the WTO
ruling and the U.S.-Japan settlement agreement to be approximately $94 million
per year.

Last month, we evaluated the results of the U.S.-Japan settlement agreement
after one year., We found that the tax reform brought about by the WTO ruling has
already begun to transform the Japanese distilled spirits market. U.S. exports te
Japan have increased by 23 percent over the previous year, and have grown faster
than overall U.S. distilled spirits exports to the world. These positive trends have
occurred despite Japan’s continuing recession. We are very excited about prospects
for future growth in the Japanese market, particularly once Japan’s economy finally
emerges from recession. .

KOREA

Like Japan, Korea also has long maintained an origin neutral, but nevertheless
discriminatory, system of taxation for distilled spirits. Under Korea’s system, soju,
the type of distilled spirits produced domestically in Korea, is taxed at the rate of
35 percent ad valorem. In contrast, whisky and brandy, which are almost exclu-
sively imported, are taxed at the rate of 100 percent ad valorem, while other spirits
are taxed at the rate of 80 percent ad valorem. Asecondary tax measure also dis-
criminates against imported products, bringing the total tax on imported whisky to
130 percent ad valorem, while the total tax applicable to soju is only 38.5 percent
ad valorem.

In May 1997, at our request, the United States joined the European Union in
challenging Korea’s discriminatory tax system under the WTO dispute settlement
procedures. A panel subsequently was formed in October 1997. Last July, the panel
issued its report, which clearly and unequivocally ruled that Korea’s system of tax-
ation unfairly discriminates against imported distilled spirits products. In reaching
its ruling, the panel drew heavily on the precedents established in the earlier pro-
ceeding against Japan, both in terms of the methodology for evaluating the consist-
ency of measures with the national treatment requirements of GATT Article 111, and
the facts necessary to establish violations.

Korea chose to appeal the panel's ruling to the WTO’s Appellate Body. Last
month, the Ap’ﬁeIHate body issued its ruling, which upheld the panel's ruling in
every respect. The panel and Appellate Body reports were formally adopted by the
W‘I‘g Dispute Settlement Body at its meetix{f last week (February 17).

We look forward to working closely with USTR in the months ahead to secure Ko-
rea’s full con;&liance with the WTO ruling at the earliest possible date. We will seek
to persuade Korea to adopt a single rate of specific taxation for all distilled spirits—
as we have here in the United States—as soon as possible.

CHILE

The industry’s third recourse to WTO dispute settlement is presently underway
against a somewhat different, but no less discriminatory, system of taxation em-
pfoyed by Chile. In December 1997, the both United States and the European Union
requested WTO consultations with Chile on this system. At the request of the EU,
a panel was formed in March 1998, with the United States actively participating
in the proceedings as an interested third party.

The panel is expected to issue its fi m{mg by late-April. We expect that the
rulings and interpretations reached in the earlier proceedings involving Japan and
Korea will have a major bearing on the outcome of this challenge, and we are con:
fident that the panel will rule that Chile’s tax system—like those of Japan and
Korea—unfairly discriminates against imported distilled spirits in a manner which
provides protection to domestic producers.



ADDITIONAL COMMITMENTS

The WTO rulings also have been an effective tool for U.S. trade negotiators to use
in convincing other countries to abandon their discriminatory tax measures or to
foregoimplementing new tax measures which may discriminate against imports.
U.S. negotiators have used these n%%s to convince a number of countries currently
in the process of acceding to the to bring their tax systems into conformity
with the WTO rules. The ruling against Japan, for example, was instrumental in
securing Taiwan’s agreement, as part of its terms of accession to the WTO, to imple-
ment a single specific rate of taxation for all distilled spirits, and to progressively
increase and eventually harmonize the preferential rate of taxation currently as-
sessed on certain domestic products.

The EU has made similar use of the rulings to convince other countries maintain-
ing discriminatory tax regimes to bring them into compliance with the WTO or face
the prospect of dispute settlement. We understand, for example, that Uruguay is ac-
tively considering reforming its current system of taxation, which discriminates
against imports of whisky, in response to such pressure from the EU.

WTO DISPUTE SETTLEMENT AND SECTION 301

The WTO dispute settlement process has provided the U.S. distilled spirits indus-
try with the necessary leverage to secure the elimination of longstanding unfair
trade practices in key export markets. It is difficult for us to imagine that we would
have been able to generate the same amount of leverage through other means, in-
cluding through the use of section 301.

At least in our experience, the WTO dispute settlement mechanism has proven
to be more effective than that of its predecessor under the GATT. The WTO proce-
dures and time frames generally have been respected and the process has been
largely insulated from the political pressures that plagued the GATT dispute settle-
ment process. Because of the strong provisions of the WTO mechanism, Japan and
Korea have had no choice but to agree to the requests of the United States for the
formation of panels to examine their taxation systems. They also have had no choice
but to agree to the adoption of the panel and Appellate Body rulings against their
respective tax systems and to assume the obligation to conform their systems with
the WTO rules or face the prospect of retaliation.

While the WTO dispute settlement mechanism has provided a strong institutional
framework as well as set time frames for addressing the various unfair trade prac-
tices facing our industry, it also has preserved enough flexibility in the system to
enable parties to a dispute to work out mutually acceptable settlements. Our experi-
ence in the proceeding against Japan is an excellent example. The panel’s rulin
and the time frame for compliance established by the arbitrator provided the Unite
States the leverage to insist upon full compliance within a set period of time. How-
ever, it also made it possible for the United States to agree to a longer compliance
period, in return for compensation in the form of tariff concessions from Japan
which it had been unable to secure in the Uruguay Round negotiations.

The WTO dispute settlement mechanism also has proven to be a more desirable
avenue to pursue our concerns than through section 301 proceedings. At several key
junctures in the proceeding against Japan, the Japanese government made clear to
its domestic industry, that Japan had no choice but to comply with the WTO's rul-
ing. Moreover, as a stakeholder in the WTO system, it was in Japan's self-interest
to respect the WTO Erocess. A determination issued by the United States under sec-
tion 301 would not have had the same salutary effect. On the contrary, the Japa-
nese government would have been forced politically to resist the U.S. action, rather
than search for acceptable ways to eliminate the discriminatory aspects of its tax
system.

Using the WTO dispute settlement mechanism also enabled us to mobilize an
international coalition with our industry counterparts in Europe and Canada. This
coalition was instrumental in encouraging the respective governments to work to-
. gether in a coordinated manner to secure the elimination of the discriminatory tex
measures maintained by Japan, Korea and Chile. It would not have been possible
to mobilize such a coalition in support of action under section 301. The sharp dis-
agreements which exist over the use of that mechanism would have overshadowed
any agreement of the value of eliminating the offending tax practices.

FUTURE IMPROVEMENTS

The U.S. distilled “s&irits industry’s extremely positive experience with dispute set-
tlement under the 0 notwithstanding, certain aspects of the dispute settlement
process can be improved. For example, the process takes a long time to complete.



At the outset of a complaint, a country maintaining an offending practice can rea-
sonably ex to be able to maintain that Kractice for an additional two and one
half years before being forced to comply with an adverse ruling. As a result, there
is very little incentive to settle complaints at the early stages of the dispute settle-
nent process.

One possible solution may be to begin the time frame for compliance from the
date on which the ganel report is issued, rather than the date on which it is adopt-
ed. Countries would still be free to appeal, but the clock for compliance would con-
tinue to tick during the appellate process.

Another area for improvement involves the “reasonable period” for compliance. In
all but a few instances, losing parties have been given fifteen months to bring their
measures into full compliance, even though the Dispute Settlement Understanding
(DSU) calls for immediate compliance where possible. Greater effort should be made
to better calibrate the time frame for compliance to the actual measures at issue.

For example, many countries, including Korea, enact tax changes as part of their
annual budget legislation. Thus, with resgect to the WTO ruling against Korea, a
“reasonable period” for compliance should be no more than eleven months (fram
February 17), in order to ensure that the required changes to Korea’s tax system
are enacted in this year’s budget legislation later this fall.

Perhaps the most serious threat to the WT'O’s dispute settlement mechanism is
the recent tendency of losing parties to evade complying fully with rulings by imgle-
menting only incremental changes to their offending practices. We fully support the
strong stance taken by the Administration and the Congress in this regard. The
United States needs to make absolutely clear to its trading partners that it will set-
tle for nothing less than full compliance with WTO rulings, and that there will be
a significant cost involved if they choose not to fully comply.

At the same time, retaliation should be a last resort and should be carefully tai-
lored to best achieve its goal, taking into account the broad range of U.S. interests.
For example, like many other U.S. industries engaged in trans-Atlantic trade, we
are concerned that trade in distilled spirits may be disrupted by U.S. retaiiatory
measures in the beef hormones dispute with the EU. The EU is the leading market
for our members’ exports; our members also market European spirits products in
the United States. Not only would retaliation severely damage our members’ com-
mercial interests, it also would place in jeopardy our joint efforts with European in-
dustry to use the WTO dispute settlement mechanism to eliminate discriminatory
barriers in third country markets. -

The inclination to retaliate forcefulgi' in instances such as the beef hormones dis-
pute is strong and understandable. Nevertheless, we would urge the U.S. govern-
ment to pursue a flexible, targeted approach to retaliatory measures, perhaps limit-
ing them to the specific sectors involved, so that unrelated industries, such as ours,
which have used WTO dispute settlement to their advantage in the past, will be
able to continue to do so in the future.

CONCLUSION

In summary, the WTO dispute settlement process has worked extremely well for
the U.S. distilled spirits industry. The rulings which have been secured to date
against the discriminatory tax practices of Japan and Korea have provided the le-
verage needed to secure the elimination of the discrimination faced by U.S. exports
in these markets. In the case of Japan, USTR negotiators used this leverage skill-
fully to secure not only the elimination of the offending tax practices, but «lso the
elimination of Japan’s tariffs on all types of distilled spirits products exported by
the United States. We look forward to similar results from the dispute settlement
proceedings against Korea and Chile. . L

We also look forward to working with the Committee and the Administration in
the run-up to the Seattle Ministerial, and in the negotiations thereafter, to build
upon and strengthen the WTO dispute settlement mechanism so that it will con-
tinue to provide an effective means for industries like ours to secure the elimination
of discriminatory forei%:\ trade barriers which restrict access for U.S. exports.

Thank you very much.

RESPONSES TO QUESTIONS FROM SENATOR ROTH

Question 1: The distilled spirits industry has won a series of WTO cases. Has the
industry been satisfied with the implementation of those decisions? . .

Answer: Yes. In the first case, Japan a d {0 bring its liquor tax regime into
compliance with its WTO obligations in three stages. The first stage was imple-
mented eleven months after adoption of the WTO panel’s ruling; the second stage
was implemented seventeen months after adoption. These two stages completed the



changes in taxation of imported spirits. The third stage, which involves a tax in-
crease on one type of shochu, wﬂi be implemented on October 1, 2000. In return
for this additional time to come into full co‘x:‘rlianee with the panel rulirég, Japan
agreed to provide compensation to the United States, the EU and Canada in the
form of new commitments to completely eliminate tariffs on imported distilled spir-
its by April 1, 2002.

In the second case involving Korea, the panel and Apg;llate Body rulings were
adopted on February 17, 1999. Korea has not yet made known its intentions with
respect to bnn&;ing its tax regime into conformity with its WTO obligations. We are
working with the U.S. Trade Representative to secure Korea’s full compliance with
the ruling as quickly as possible.

'I'hle case involving Chile is still being considered by the dispute settiement
panel. .

Question 2: Given your experience with the dispute settlement system, and with
the section 301 process that triggered those successful cases, what should we be
doing to strengthen both the dispute settlement process and the provisions of U.S.
domestic law to encourage greater compliance by our trading partners?

Answer: The WTO dispute settlement mechanism is much stronger and more ef-
fective than its GATT predecessor. On the whole, it has functioned well and accord-
ing to design. However, certain aspects require improvement. The relationship be-
tween Article 21:5 and Article 22 -which is at the heart of the current U.S.-EU ba-
nanas dispute—is the prime example. A clear understanding of the procedural rela-
tionship between these two articles could discourage losing parties from making in-
cremental changes in their offending practices in hopes of avoiding full compliance.

Under the present system, compliance, compensation and retaliation are identified
as acceptable outcomes to the dispute settlement process. As long as losing parties
have the option to provide compensation, or to accept retaliation, in an amount
equivalent to the annual trade lost as result of the offending practice, they may
choose to maintain the offending practice. A greater incentive for losing parties to
come into full compliance needs to be created. One possibility might be to calciilate
the amount of trade damage for compensation or retaliation purposes based on the
duration of the offending measure. Another might be to make provision for doubling
or trebling the annual trade loss when calculating compensation or retaliation. Ei-
ther approach would make compensation or retaliation more onerous for the losing
party, thus increasing the incentive to come into compliance with the ruling by
eliminating the offending measure.

In our view, no changes in U.S. law are necessary. Section 801 provides ample
legal basis for the United States to withdraw concessions in the event the WTO au-
thorizes retaliation in response to the failure of a losing party to come into compli-
ance or provide satisfactory compensation.

Question 3. Prior to your current position, you served at USTR in Brussels trying
to keep the European Union honest on a variety of different matters. What is your
view of how best to ensure European compliance with our existing agreements?

Answer: There are several steps that the United States can take to enhance the
likelihood that the EU will comply with its agreements with the United States.
First, it is extremely important that U.S. trade officials and diplomats scrutinize
and analyze all EU Ero%ossjs and policies and closely monitor their progress from
the outset. Second, the United States must raise its concerns with respect to these
proposals and policies early and often, using all available bilateral and multilateral
channels to ensure that the EU is aware of and understands U.S. concerns. Third,
the United States must make clear to the EU that it will vigorously exercise its
rights under the WTO to protect U.S. interests, and back up these assertions with
appropriate action, when necessary. In doing so, it is essential, however, that the

nited States act fully in accordance with the WTO rules, so as not to provide the
EU a %retext for shifting the focus of the issue from the EU’s offending measures
to the U.S. response.

RESPONSES TO QUESTIONS FROM SENATOR MOYNIHAN

Question: Jeff Lang commented that it's very difficult for our trading partners,
like Japan and Europe, to realize that there comes & point at which we cannot re-
main in a system that doesn’t work. How do you evaluate the operation of the WTO,
and in particular its dispute settlement rules, to date? What are the strengths?
Weaknesses? What improvements ought to be made to the dispute settlement rules?
Is the system worki o

Answer: From the distilled spirits industry’s qerspective the WTO and its dispute
settlement mechanism are working quite well. It has procfueed two very strong and



unequivocal rulings against the discriminatory liquor tax regimes of Japan and
Korea. A third ruling, against Chile, is expected next month. g

The WTO dispute settlement mechanism is much more effective than its GATT
predecessor. The procedures and time frames generally have been respected and the

rocess has been largely insulated from the political pressures that plagued the

ATT mechanism. Unlike under the GATT, countries are obligated to agree to the
requests of other countries for the formation of panels to examine practices at issue.
They also are obligated to agree to the adoption of panel and Appellate Body ruli
against their practices. Most importantly, countries must assume the obligation to
conform their systems with WTO rulixﬁg[g face the prospect of retaliation.

That said, certain aspects of the dispute settlement process can be im-
Eeroyed. The process takes too long to complete. One possible solution may be to
begin the time frame for compliance from the date on which the panel report is
issued, rather than the date on which it is adopted. Another improvement would
be to better calibrate the time frame for compliance to the actual measures at issue,
rather than simply allowing the now standard fifteen month period.

The relationship between Article 21:5 and Article 22—which is at the heart of the
current U.S.-EU bananas dispute—also needs to be clarified. As noted above, a clear
understanding of the procedural relationship between these two articles could dis-
courage losing parties from making incremental changes in their offending practices
in hopes of avoiding full compliance. It would also make the threat of retaliation
more credible, in instances where the losing parties refuse to comply or provide sat-
isfactory compensation.

Finally, some thought should be given to ways to increase the incentive for losing
parties to bring their measures into full compliance. One possibility might be to
make compensation or retaliation more onerous for the losing party, perhaps by ex-
panding the basis for calculating the amount of trade damage to be offset by com-
pensation or retaliation in the event of noncompliance.

PREPARED STATEMENT OF IRA WOLF

It is an honor to testify before the Senate Finance Committee on the subject of
trade negotiations and trade agreements. I have been working to improve access in
foreign markets for American goods and services for most of the last 16 years in
the executive branch at USTR and the State Department as a foreign service officer,
in the Senate as a Legislative Assistant to Senator Rockefeller, and in the private
sector, working in Japan for Motorola and, until recently, Eastman Kodak. I am ap-
pearing today, however, as a private citizen and do not speak for any of thes: enti-
ties.

Over the last two decades, there has been a continuing improvement in access to
Japan’s markets. There are many successful American companies that have reaped
the benefits of this change which was due to a combination of U.S. government ac-
tion, hard work by the American private sector, use of the GATT, market pressures
inside Japan and globally, and action by enlightened Japanese business and govern-
ment leaders. However, it is disappointing that we have not seen even more opening
in the world’s second largest economy.

I would like to focus on two issues today. First, I will discuss negotiation of new
agreements or commitments and how that relates to the WTO dispute settlement
process. Second, I will discuss the problems of implementation of existing agree-
ments. Although I will focus on Japan, much of my discussion applies to other trad-
ing partners as well.

ese two issues—negotiation and subsequent implementation—are, of course,
intertwined. History shows us that bilateral trade agreements with Japan are, gen-
erally, not self-executing. As hard as it is to reach an agreement, it has proven to
be significantly harder to ensure proper implementation. A number of American
business sectors are suffering from this problem today, and it consumes significant
resources at USTR, the Commerce Department, and other agencies. )

Let me begin with the issue of negotiation of trade agreements and the WTO dis-

ute settlement process. I will start with a brief review of the recent photographic

Im case which involved anti-competitive practices in Japan and the Japanese gov-
ernment’s support and toleration of those practices. This case is particularly impor-
tant because it represented a turning point in U.S. bilateral negotiations with Japan
and also demonstrated the limitations of the WTO dispute settlement process in
dealing with many of the barriers confronting foreigners in this market.

In 1995, USTR began a Section 301 investigation of the Japanese government’s
toleration of anti-competitive practices. Normally, the one year 301 process includes
not only research but also consultation and negotiation in the hope of reaching bilat-



eral resolution before the deadline. In this case, however, the Japanese government,
principally in the form of MITI, the Ministry of International Trade and Industry,
refused to negotiate, talk, or even meet with U.S. government negotiators.

This was the first time that the Japanese government had ever refused totally to
talk about a bilateral trade problem. In Japan, there is an expression called
“Monzenbarai” which means shutting the gates to keep one outside. In Japanese
culture, this is one of the worst possible types of treatment, and it was astonishing
that the Japanese government treated the United States, its best friend, its number
one trading partner, and its only treaty ally, in such a way.

One year later, in mid-1996, the U.S. government completed its 301 investigation
and issued a positive finding that the Japanese government had tolerated anti-com-
petitive practices in this area, a violation of U.S. trade law. Rather than taking re-
taliation, the U.S. government,-with the concurrence of Kodak, put the case before
a WTO dispute settlement panel.

The U.S. government produced a comprehensive brief, outlining thirty years of in-
tricate and interwoven Japanese government policies, regulations, and practices
that closed off all possible distribution channels to foreign film. The expectation was
that multilateral action would be taken. The Japanese government would then en-
force its anti-competition laws, stop supporting those in the private sector who were
keeping the market closed, and permit competitive forces to operate in the photo-
graphic film sector in Japan.

However, the WTO panel, rather than looking at the realities facing foreign com-
panies in Japan and analyzing how the Japanese government and the Japanese
market actually operate, took a narrow, legalistic approach to conclude that there
was no evidence of discrimination against foreign film practices.

The decision remains controversial today. Some people believe that the United
States should never have brought the case because private anti-competitive prac-
tices are not covered by WTO rules. Others argue that the U.S. government ably
demonstrated that there were Japanese government actions taken over decades to
stimulate and support those private anti-competitive practices, and that the govern-
ment actions were a violation of Japan’s GATT and WTO commitments.

In my view, the panel demonstrated that the WTO was unable to deal with the
ubiquitous trade barriers that so many foreign companies face in Japan, that is,
those trade barriers that are the most opaque, subtle, and complex.

The Japanese government learned several lessons from this WTO experience.
First, it is not necessary to negotiate seriously with the United States. In fact, it
is possible simply to refuse to meet with American negotiators bilaterally.

Second, let the United States take you to the WTO on a dispute. If the barriers
stem from unwritten administrative guidance, the close working relationship be-
tween government and industry, and subtle and invisible discrimination against for-
eign products and services, then there is little to fear from the WTO. And, certainly,
if the issue relates to private anti-competitive practices to which the Japanese gov-
ernment and the Japan Fair Trade Commission, the JFTC, turn a blind eye, you
are home free. Only in cases where there is a clear and precise violation of GATT
rules, such as a discriminatory tax measure or quarantine requirements not based
on scientific evidence, may you lose.

It is true that many traditional trade barriers have been removed in Japan. But
those that remain—such as non-transparent bureaucratic actions, continuing over-
regulation that stymies foreign business efforts, unique product and service stand-
ards, and private anti-competitive practices—are far more difficult to address. Nei-
ther U.S. trade law nor the WTO dispute settlement process is able to address these
problems. This manifests today in many areas: insurance, flat glass, paper, photo-
graphic film, and public works, to name a few. -

Let me stress that nothing I say is meant as a criticism of U.S. government nego-
tiators. On the contrary, I have nothing but the utmost respect for our trade nego-
tiators. But, as I have tried to explain, within the current U.S. and WTO trade law
framework, they do not have the necessary tools to deal with many of the barriers
in Japan’s markets. ’

Let me now turn to the second issue—implementation and enforcement of trade
agreements. In 1997, the American Chamber of Commerce in Japan, the ACCJ, ex-
amined 45 major U.S.-Japan trade agreements reached over a 16 year period that
encompassed the Reagan, Bush, and Clinton Administrations. The ACCJ concluded
that only 13 of the 45 agreements were fully successful, 18 were marginally success-
ful, ten were failures, and four were too vague or too new to draw any conclusion.

The critical lesson from the ACCJ report was the need for a mechanism and a

rocess to ensure compliance with bilateral trade agreements. Today, the Commerce
Bepartment has a trade agreements compliance office, and USTR has increased the



number of its trade litigators. Other agencies have more people working on trade
issues than ever before.

But the problems in enforcement of trade agreements continue. There is a con-
troversy over the insurance agreement and the Japanése government’s failure to
honor some of its key provisions. The flat glass agreement has not produced much
change in market conditions, yet it is about to expire. The effectiveness of the NTT
Procurement Agreement is a continuing issue. Government procurement in the tele-
communications sector may not be following the precise terms of the bilateral agree-
ment. And the list goes on. Rice trade may be emerging again as a problem area,
and there are questions about the success of the computer procurement agreement.

The Administration and the Congress need to give our trade negotiators the prop-
er tools to reach solid market opening agreements with Japan and to ensure that
those agreements are fully implemented. Without such tools, market access will not
improve. The Congress has enhanced those tools in the past, and I believe that it
is time to provide our negotiators with additional leverage. Let me offer several
ideas.

First, a January report from LICIT, the Labor/Industry Coalition for International
Trade, recommends amendment of Section 301 so that it can be used directly
against foreign anti-com}aetitive practices that have an impact on the U.S. market
or (t)};st rt:f':rict access of U.S. goods and services in foreign markets. This could be
a start.

cond, I have never seen a full and comprehensive inventory of tools available
to U.S. trade officials—that is, WTO-consistent measures that can be taken in re-
sponse to discriminatory treatment in a foreign market. I would recommend prepa-

“. ration of such an inventory, perhaps by the GAO or the International Trade Com-

mission. They should also address how these measures could be used, and in what
circumstances, Perhaps new legislation could link use of these measures to specific
typ2s of trade barriers.

Third, discussion and consultation prior to commencing actual negotiations is an
important factor in reaching an acceptable trade agreement. I am very concerned
that this informal, pre-negotiation phase may now be lost. In the past, the U.S./
Japan Trade Committee was a good vehicle for early warning of trade problems and
for gaining an understanding of each other’s positions. In some cases, it was able
to resolve emerging problems. It would be useful to create a bilateral forum that
could perform a similar function.

Fourth, a priority in the next set of multilateral trade negotiations should be to
ensure that the real trade barriers facing foreign firms in selling goods and services
in Japan are adequately addressed. A special focus could be put on repairing the
WTO dispute settlement process so that it could deal with the remaining non-tradi-
tional Japanese trade barriers.

These four changes would begin to provide our trade negotiators with the tools
they need to open the Japanese market.

Let me conclude with a few general comments about American trade law which
receives a lot of negative criticism around the world. I have a much more positive
view of the contributions made by U.S. trade law to market opening and free trade.
Clearly, U.S. trade law has helped Americans improve their access to Japan in
many sectors—telecommunications through Section 1377; semiconductors, beef and
citfrus, and supercomputers through 301; satellites through Super 301, to name but
a few.

But it is not only these American (and, at the same time, European and other
foreign) manufacturers, farmers and exporters who have been helped by aggressive
U.S. actions. Japan has also been served well. Japanese consumers today, and I
refer here to both individual purchases and corporate procurement, have far greater
choice than ever before. Prices are lower. There is access to new products and new
technology from new competitors. Open markets have injected vitality and energy
into Japanese industry and the Japanese economy. What Japan needs now is 1nore
competition, more openness, and less regulation. In Japan’s current stagnating econ-
omy, this is more necessary than ever. I don’t expect anyone to thank us, but it is
a fact that U.S. trade law and trade policy has been a major catalyst for construc-
tive change in Japan over the past twenty years.

Thank you.






COMMUNICATIONS

STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION

The American Farm Bureau Federation represents more than 4.8 million member
families in the United States and Puerto Rico. Our members produce every type of
farm conunoditgofmwn in America and depend on export sales for more than one-
third of their production.

U.S. farmers and ranchers are increasingly dependent on foreign markets and

rely on timely enforcement of existing trade agreements to ensure access on fair and -

competitive terms. New rules governing trade in agricultural goods have made sub-
stantial progress in increasing access and resolving trade disputes. The Understand-
ing on the Rules and Procedures Governing the Settlement of Disputes (DSU) in the

GATT 1994 addressed several weaknesses of the old GATT system. For example,
adoption of panel reports is automatic and cannet be blocked by member countries.

nder this new dispute settlement system of the World Trade Organization, there
have been several satisfactory settlements on agricultural trade cases without the
need to resort to formal dispute settlement procedures. For example, disputes re-
garding Hungarian export subsidies, Philippine pork and poultry tariff-rate quotas
and Korean shelf life rules have been resolved in consultation without the need to
resort to a WTO panel.

Despite these early successes, two recent WTQ cases point to a lack of willingness
_of some member countries to comply with panel decisions. American agriculture will
not have confidence in the multilateral trading system if WTO members are per-
mitted to disregard dispute settlement ﬁndin%%, as the European Union is now
doing in the banana and beef hormone cases. The United States must take all ac-
tions necessary to ensure that our trading partners comply with WTO panel rulings.
The obligation of compliance should not be taken lightly. Our trading partners can-
not be allowed to unilaterally weaken the very principles that the United States ne-
gotiated in the Uruguay Round agreement.

The United States and the EU are now embroiled in a dispute regarding the EU’s
compliance with the WTO ruling on bananas. This case is important to agriculture
for many reasons. It is the first ruling to set limits on the application and adminis-

-tration of agricultural tariff rate quotas and licensing procedures. It also is the first
action against the EU, America’s largest trading partner and the second largest
market for U.S. agricultural exports. Perhaps most important, it is the first case to
test the effectiveness of the when a losing ;l)arty refuses to come into compli-
ance with a WTO ruling. As such, it sets a crucial precedent for the WTO beef hor-
mone case, in which the EU has made known its unwillingness to come into compli-
ance effective May 13, 1999. )

The United States was poised to retaliate against certain European imports effec-
tive February 1, 1999, in response to the EU’s noncompliance on bananas. However,
the U.S. intent to retaliate has been delayed due to the EU’s stalling tactics during
the WTO Dispute Settlement Body (DSB) meeting at which the United States re-
quested authorization to retaliate against the EU. Instead, the U.S. request to re-
taliate has been referred to a panel of arbitrators which is expected to render a deci-
sion on damage compensation no later than March 3, 1999.

. The EU now is engaged in further legal maneuvering in the banana case, which
holds serious implications for the viability of the entire WTO dispute settlement
process. It is the EU’s position that the original ganel should be reconvened to first
determine whether or not changes it made to its banana regime are WT'O-consistent
before the arbitrators issue a ruling on damage compensation. It is abundantly clear
that the changes to the EU banana regime are cosmetic only and are not -con-
sistent. More importantly, the EU intends to codify its “consultation before damage
compensation® position in the DSB, which will significantly prolong the resolution
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og {}émf dispute settlement cases in the WT'O and could result in an endless loop
of litigation.

The American Farm Bureau Federation believes strongly that the WTO dispute
settlement process is too slow in rendering decisions on agricultural cases and that
changes should be made to facilitate and shorten dispute s¢ttlement resolution pro-
cedures and processes. If the EU is successful in garnering support for its endless
loop litigation, the WTO dispute settlement system will be rendered completely inef-
fective for agriculture and will seriously undermine U.S. farmer and rancher sup-
port for the system. Every action must be taken to insist on compliance with
rulings and to thwart the EU’s attempts to obliterate the WTO dispute settlement
process.

The notification process in the WTO is another area that requires improvement.
The notification process is an important trade enforcement tool whereby member
countries report on their progress to date in implementing commitments made dur-
ing the Uruguay Round. There is a need to improve the transparency, comprehen-
siveness and timeliness of notification requirements. For example, more timely an-
nual notifications are needed on subsidy levels, tariff-rate quota fill rates and more
comprehensive descriptions of domestic support f}1)3}_iciea. Notifications serve as one
of the first signals that a member country is not illing its Uruguay Round obliga-
tions. The lack of timely and complete notifications is placing an unnecessary strain
on the United States’ ability to monitor the compliance rate of WI'O member coun-
tries and should be addressed.

Regarding trade enforcement pursuant to the North American Free Trade Agree-
ment (N 'A), it has become apparent that certain NAFTA provisions governing
trade in perishable agricultural products are seriously lacking. The trade relief
measures provided in NAFTA have proven ineffective as originally designed and
should be negotiated to protect regional producers of fresh fruits and vegetables.

Moreover, domestic laws governing trade remedy procedures do not adequately
Frotect U.S. agricultural producers in certain instances and represent significant
itigation costs for industries that are financially under siese. In the case of import
surges, U.S. domestic law needs to be revised to address issues concerning
seasonality and regionality. In addition, producers of raw agricultural commodities
should have legal standing to petition for relief from imports of processed agricul-
tural products. For example, dumped imports of apple juice concentrate from China
and other countries are currently causing serious injury to U.S. apple juice proc-
essors and apple growers. However, U.S. apple growers are barred from petitionin
for relief in this case because they lack legal standing to do so. Such inequities nee
to be addressed by our domestic trade law and corresponding international trade
laws soverm'ng dumping cases. Financial assistance for costs of legal services in-
curred by farmers or their representatives who successfully file trade relief petitions
seeking relief from unfair trade practices should also be instituted.

U.S. domestic law provides for the imposition of countervailing duties when a for-
eign government unfairly subsidizes its exports to the United States. Countervailing
duties should be imposed on imports which are subsidized outside of GATT nego-
tiated levels, and the U.S. government should not waive such duties until it finds
that the production or export of the commodity exported to the United States is no
longer subsidized. Countervailing duties should be imposed quickly when such sub-
sidies are proven.

Countries that deny fair and equitable market access to U.S. agricultural com-
modities through nontariff trade barriers, unfair export subsidies, unreasonable
delay in the implementation of a WTO panel ruling, or other discriminatory prac-
tices should be identified annually by the United States Trade Representative
(USTR) in a Super 301 process for agriculture. Timely action should be taken by
. the USTR against those countries that are identified as nriority countries in a Super
301 process.

Trade enforcement is an increasingly important function of the USTR and the
U.S. Agriculture Department. Sufficient resources should be provided to these agen-
cies to enable them to aggressively and effectively monitor and enforce trade agree-
ments.

In summary, the future of U.S. agriculture will rely increasingly on access to for-
eign markets on fair terms. The playing field for agricultural trade has been tipped
out of balance by WTO noncompliance, certain ineffective NAFTA and domestic
trade remedy procedures and an increasing inability of governmental agencies to
adequately monitor and enforce trade agreements due to limited resources. The U.S.
government must act to ensure that trade agreements are strictly monitored and
enforced and that U.S. agricultural producers have equitable access to foreign mar-
kets and are adequately protected from unfair trading practices.
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STATEMENT OF THE AMERICAN TEXTILE MANUFACTURERS INSTITUTE

This statement is submitted by the American Textile Manufacturers Institute
(ATMI), the national assoclation of the domestic textile mill products industry.
ATMI's member companies represent 75% of the textile fiber consumption in the
United States and employ approximately 600,000 workers.

ATMI commends the Finance Committee for its timely inquiry into trade
agreements compliance and international dispute settlement. Trade compliance,
particularly in the area of market access, is vitally important to the U.S. textile
industry. Last year, our industry exported over $16 billion worth of yarns, fabrics
and home furnishing products - over 15 percent of our output ~ to more than 60
countries. We could, however, have exported a lot more if major textile exporting
countries had honored their commitments and permitted real market access to

occur.

Unfortunately, with respect to trade in textiles and apparel, and particularly with
regard to the Uruguay Round Agreement on Textiles and Clothing (ATC), which
govemns international trade in those goods untif January 1, 2005, the recent
record of agreements compliance and the efficacy of dispute settlement has
been a disappointment, to say the least.

in the Uruguay Round negotiations, the textile/apparel importing nations — the
United States, members of the European Union, Canada, etc. - made
concessions worth tens of billions of doliars per year to the textile/apparel
exporting nations!”. They agreed to the phaseout of the quantitative restraints
on imports, which had been maintained under the Multifiber Agreement, and they
further lowered their tariffs. That was the quid. The quo was supposed to be the
exporting nations, after having kept their domestic markets tightly closed to
imports (while exporting $200 billion worth of goods annually), and at iong last
agreeing to provide access to their markets. Indeed, Article 7 of the ATC

contains the following language:

“Members shall (emphasis added) take such actions as may be
necessary to abide by GATT 1994 rules and disciplines so as to:

a.) achieve improved access to markets for textiles and
clothing products through such measures as tariff
reductions and bindings, reduction or elimination of non-
tariff barriers, and facilitation of customs, administration
and licensing formalities.”

All signatories to the Uruguay Round Agreements bound themselves to
commit to these undertakings. But many major exporting countries have
done little or nothing to increase access for U.S. textile and apparel
products. Among these are the so-called “big emerging markets” of

) The United States, as the largest textile and apparel importing nation in the worid, made the
largest share of these concessions.



Argentina, Brazil, India, South Africa and the ASEAN bloc nations which
remain, unfortunately, mostly “big closed markets” when it comes to the
export of U.S. textile products.

There should be no mistake - - these are big markets we are losing out on.
India alone contains a middle class larger by some estimates than the
population of the United States. Brazil used to be one of our fastest
growing textile export markets before its government started raising
barriers. All tokd, these countries alone represent billions of doliars.in
potential exports for U.S. textile manufacturers. They represent
thousands of:new U.S. jobs. Butnone of this will happen 1f these
countries are allowed to continue to ignore their obligations under Article 7
or to impose the kinds of barriers that are described below.

-The ATC “transition period” (1995-2004) had hardly begun when, instead
of liberalizing its textile/apparel import regime, Brazil raised its import
tariffs on a wide range of textile products to rates which far exceed those
which it had notified (“bound”) to the World Trade Organization. In
addition, Brazil imposed onerous payment requirements for importers to
finance their purchases. As if that weren't enough, Brazil reverted to its
long-standing practice of imposing additional imposts and fees on imports,
measures which have the effect of raising the tariff to astronomical levels.
Thus, it is no surprise that U.S. exports of textiles and apparel to Brazil,
the fargest market in the Western Hemisphere after the United States, fell
28 percent from 1997 to 1998.

Argentina has perhaps been even more heavy-handed. After having
bound ad valorem tariffs on textile/apparel imports to the WTO, Argentina
introduced an abundance of specific tariffs, calcuiated in dollars per
kilogram, on textile/appare! imports. These tariffs had the effect, in many
cases, of raising the tariffs to levels that exceeded the ad valorem rates
that Argentina had bound to the WTO.

In response, the United States lodged a formal complaint with the WTO,
which after the proper review, determined that Argentina had violated its
Uruguay Round commitments and so notified Argentina

For a half century, Pakistan has been one of the most resolutely
protectionist countries in the world with respect to trade in textiles and
apparel. While building one of the largest textile export industries on the
planet, Pakistan has sheitered its domestic market from foreign
competition with high tariffs and, as an extra measure of protection,
outright bans on the importation of most textile products and all apparel.

With respect to tariffs, Pakistan did indeed commit to significant
reductions, over a ten-year period, of some of its textile and apparel impert



tariffs, meaning that they will be reduced from stratospheric leveis to the
merely excessive. There is still no effective, meaningful access to the
Pakistani market for U.S. producers nor will there be.

None, however, can match India for blatant disregard of the ATC and its
determination to keep trade in textiles and apparel a one-way street.

India, like Pakistan, has kept its market closed for fifty years through a
combination of excessive tariffs and bans on the import of most textiles
and all apparel and claimed its actions justifiable for balance of payments
reasons. The World Trade Organization has notified India, in no uncertain
terms, that its import regime is no longer justifiable for balance of payment
reasons. But India has ignored the WTO's admonition.

India has abrogated its Uruguay Round tariff commitments by introducing
new special taxes and duties which result in an ad valorem equivalent
tariff on textiles and apparel reaching as high as 89 percent. It maintains
a “negative restricted list” covering many textile products and nearly all
apparel. Inclusion on the list means that the product cannot be imported.
Also, import licenses are required for textiles not on the negative restricted
list. These may be obtained only by entities that will use the imported
goods to produce something for export.

And, as if all of this was not enough, administrative delays in obtaining
import licenses and clearing imports have the effect of raising the price of
the import significantty or incurring confiscatory demurrage changes.

India is clearly in violation of its Uruguay Round commitments and more
than deserving of a response by the United States. That response should
be the withdrawal of India’s GSP privileges and enhanced textile/apparel
quota growth, as set out in Article 2 of the ATC. The United States has
the right to take these actions and it should do so.

In short, as the United States continues to provide increased access for
textile and apparel products from these and other countries, it is only fair
that other countries should provide increased, not decreased, access to
their textile markets. This was the promise and the intent of the Uruguay
Round agreements.

Unfortunately, as we have noted, this promise has not been fulfilled. Not
only is the playing field not level, the other team is not playing by the rules.
The United States must insist that all WTO members live up to the spirit
and the letter of the ATC and provide effective market access. When they
do not, the United States should take the strongest possible actions.

ATMI is hopeful that Congress will take a leadership role in bringing this to

fruition.



STATEMENT OF THE HEALTH INDUSTRY MANUFACTURERS ASSOCIATION (HIMA)
[SUBMITTED BY EDWARD M. ROZYNSKI)

On behalf of the Health Industry Manufacturers Association (HIMA), I am

&I;ased to submit this testimony for the record. Among other responsibilities, I have

n HIMA’s chief international representative for the past 10 years. Over the past

18 years, I have also traveled to Japan more than 50 times to advocate on behalf

of U.S. interests, starting with my days at the Office of the U.S. Trade Representa-
tive (USTR.)

HIMA is a Washington, D.C. based trade association that represents more than
800 manufacturers of medical devices, diagnostic products and other products de-
signed to improve the quality of people’s lives. Qur-members make more than 5,000
different kinds of medical technology, including heart pacemakers, patient monitors,
diagnostic test kits and health imaging equipment, such as MRIs—products used to
treat patients in doctor’s offices and hospitals everyday throughout this nation and
the world. HIMA’s member companies comprise one of America’s most globally ac-
tive and competitive industries, an industry that still supplies nearly 50 percent of
the $147 billion worth of medical technology purchased each year around the globe.
In 1998, our industry generated a $6.6 billion U.S. trade surplus, including a mod-
est but shrinking trade surplus with Japan.

KEYS TO OUR SUCCESS IN GLOBAL MARKETS

Since both HIMA and its member companies operate on a global basis we have
participated in many different kinds of health care systems and have gained some
unique insights and experience in terms of finding out what works and what doesn’t
work when it comes to delivering high-quality, cost-effective health care. We deeply
appreciate the many opportunities that we have had over the years to gain these
insights and, in return, we have tried to use this knowledge to improve people’s
lives . . . and to streamline outdated bureaucratic processes as well as to create new
jobs and opportunities.

We believe that one of the essential keys to our industry’s success has been the
ability to continuously innovate and improve our products based on constant feed-
back from medical doctors, other medical practitioners, and patients.

In many ways, the innovation process for medical technology is analogous to that
of the computer industry, an industry where innovation is also continuous, and
where people get more features, benefits and value over relatively short periods of
time, i.e., more bang for less buck. Our industry’s natural dynamics bode well for
health care leaders and providers as everyone around the world seeks to contain
health care costs and do more with less. Over the past 10 years, medical technology
prices in the United States nave risen an average of only 1.3 percent per year, or
less than the overall Producer Price Index (PPI). Since 1996, U.S. medical tech-
nology prices have actually fallen 2.5 percent as compared to the prices of other key
health care inputs, which have risen by 12.5 percent during this same 2-year period.
So, much like the com%uter industry, we have been successful in the highly competi-
tive, market-oriented U.S. environment by continuously making cost-effective, tech-
nological advances both big and small. The average life cycle for many advanced
medical products, such as smaller, more-powerful heart pacemakers, is only two to
three years compared to pharmaceuticals which are used for 10 to 20 years in tens
of thousands or even hundreds of thousands of patients. More importantly, we are
making these rapid strides forward in ways that fundamentally touch the quality
of people’s lives.

OUR MUTUAL CHALLENGES IN JAPAN

Deteriorating Trade Balance with Japan

e At more than $20 billion, Japan ranks second only to the U.S. among the
world’s markets for medical technologies. American companies maintain a 30
percent share of the Japanese market for these products, though this figure is
well below the U.S. industry average of nearly 50 percent market share over-
seas. U.S. companies are the primary supplier of the latest medical innovations
to the Japanese market, including all implantable medical devices.

e In 1998, the U.S. medical technology industry’s trade surplus with Japan de-
creased by more than $217 million. While still maintaining a positive balance
of $870 million in medical technologies with Japan, the decrease in the trade
balance in 1998 marks a disturbing reversal for one of the top performing U.S.
industries in the Japanese market. :



Market Access Determined by Japanese Government

¢ The Japanese government determines whether a medical device is safe, but
even after that process is complete, most products still cannot be sold until the
government also sets an official reimbursement price. Delays in Japanese gov-
ernment approval and reimbursement of new U.S. medical devices is becoming
especially problematic considering the industry’s 2-3 year. product life-cycle, as
opposed to drugs which have a 10-20 year cycle. Bureaucratic resistance to ex-
Eediting approvals and to implementing much needed structural reform in the

ealth care sector threatens to significantly deteriorate our position in a market
and at a time that Japan's population is rapidly aging and in need of higher
quality health care.

o Rather than undertake earnest deregulation and reform in their heath care sys-
tem to promote competition, Japan has instead sought to impose even more reg-
ulation on the sale and pricing of medical devices, sometimes through inappro-
priate means aimed at foreign suppliers. For example, Japanese officials rou-
tinely seek transfer price information, internal cost data and other data so as
to dissect, regulate and manage both the product and integral services that
make U.S. companies successful health care providers in Japan. These meas-
ures simply add to the cost and inefficiency of the Japanese health care system.

Diminished Trade Profile Would Hinder Progress

e We are concerned that the Japanese government could be getting the impres-
sion that the U.S. government may not be raising medical technology issues at
the same political level, or with as much gravity, as other trade disputes, e.g.,
steel, pharmaceuticals, insurance, etc.

e The Enhanced Initiative on Deregulation and Competition Policy talks, led by
the U.S. Trade Representative’s Office, and the Market-Oriented, Sector-Selec-
tive (MOSS) medical and pharmaceutical agreement talks, led by the Depart-
ment of Commerce, have not yet delivered concrete results in major problem
areas. Significant new pressure from the U.S. government may be required to
re-establish the effectiveness of these sectoral trade talks, and to-achieve genu-
ine reform and deregulation in Japan’s health care system.

e During the Birmingham Summit in May, 1998, the U.S. and Japanese govern-
ments issued the “Joint Statement” in which the Japanese government commit-
ted to specific reforms of the pricing system for medical technologies, to expedite
product approvals and reimbursement listings, and to improve ministry-indus-
try consultations. To date, no progress has been achieved.

Specific Medical Device Industry Recommendations

o Expediting Regulatory and Reimbursement Approvals: Despite commitments
made to expedite product entry, the approval process has been slowing over the
past couple of years. The Ministry of Health and Welfare (MHW) needs to sim-
plify and accelerate product regulatory approvals by harmonizing with global
standards and streamlining the internal approval process. Reimbursement cov-
erage decisions are also growing increasingly long. MHW should begin a process
of simultaneous review of medical devices for regulatory and reimbursement ap-
proval, or introduce other ways to prevent unnecessary delays. Also, MHW
should reclassify products that are no longer new to Japan, such as coronary
stents, alnd automatically list these products within 20 days of receiving product
approval.

o Reform of the Pricing System for Devices: U.S. industry submitted a propbsal
to the Ministry of Health and Welfare in June 1998 to reform the mechanisms
through which prices and product categorizations are determined. This reform
is critical because the system as it currently functions is effectively biased
against high quality U.S. products. Despite explicit commitments made to the
U.S. government in trade talks (with USTR and Commerce), zero progress has
been achieved thus far to improve the system, and MHW has refused to accept
or seek compromise solutions on any of the recommendations contained in the
U.S. industry proposal.

o Industry Consultations: The Ministry of Health and Welfare often takes a
closed-door approach to pricing system changes as mentioned above, though
they are required by the bilateral 1986 MOSS Medical and Pharmaceutical
trade agreement to conduct meaningful consultations with industry prior to any
changes in the reimbursement or regulatory systems. The consultation process
must be honored, -and industry must have the opportunity to actively partici-
pate in some meaningful capacity in the various committees charged with the
development of new reimbursement and regulatory policies.
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CONCLUSION: WORKING TOGETHER TO ADDRESS KEY TRADE AND HEALTH CARE
CONCERNS

As important as our trade concerns with Japan are in the area of medical tech-
nology, thef' pale in corm)arison to Japan's health care challenges. Japan has the
most rapidly aging population in the industrialized world, which will necessitate
higher levels of health care spending in the very near future. The Japanese health
care system also has many costly features that contribute to the inefficient pricing
and allocation of their current health care resources. For example, Japan has the
most hospitals and the longest hospital stays in the world, 35 days, which is 4 times
the world norm. The average U.S. hospital stay is less than 6 days, in part because
of 311? more rapid introduction and greater use of cost-effective medical technology
in this country.

Currently,n}apan spends less than 7 percent of its budget on medical technology,
which is in line with world norms. More important, however, is how medical tech-
nology could be used as a cost-effective alternative to address some of the main cost-
drivers in the Japanese health care system, such as to shorten lengthy hospital
stays. HIMA and the medical device industry have repeatedly offered specific sug-
ﬁestions to the Japanese government regarding needed structural changes to its

ealth care system:

. Cr%ate “centers of excellence” to consolidate the delivery of cost-effective high

tech care,

. SFeed cost-saving and competing medical devices into the Japanese market-

place,

. Il:x:plrove the process for purchasing and delivering products to doctors and hos-

pitals,

e Encourage long-term partnerships in managing health care costs, and

o Restructure the bureaucracy to encourage a system-wide view of the benefits of

medical technology.

Unfortunately, the current Japanese health care system and health ministry are
not structured so as to allow a system-wide view regarding the value of new medical
technology in reducing health care costs or improving outcomes. Nor are Japanese
health care officials inclined to let the market heli>1 establish prices and efficiently
allocate resources where they are needed; hence the Japanese health care system
is a web of inefficiencies and distortions that deter the infusion of new technology,
ideas, and other changes in the status quo.

The U.S. medical technology industry is a dynamic, vibrant industry that would
appreciate more U.S. government support, as well as the involvement of other Japa-
nese ministries and political leaders, in order to resolve these important trade and
health care issues in Japan. Our bilateral trade agreement processes must be rein-
vigorated, and Japan must be compelled to address potentially discriminatory and
shortsighted policy issues. Such deregulation and associated changes will truly ben-
efit all parties involved.

A significant opportunity exists to compel Japan to go forward with needed struc-
tural reforms and dereguf;tion in this sector at the upcoming Enhanced Initiative
on Deregulation and Competition Policy talks in Tokyo, March 1-2. Your efforts to
highlight and elevate these issues on the U.S.-Japan trade agenda and to seek their .
resolution would be greatly agpreciated.

Lastly, we fully support the Administration’s and your efforts to establish and
maintain a free and open trading system both in Japan and around the world.
Please let us know if we can help in any way. Thank you for this opportunity.
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