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(1)

HOMELAND SECURITY AND
INTERNATIONAL TRADE

TUESDAY, JULY 16, 2002

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 10:09 a.m., in

room 215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Also present: Senators Lincoln, Grassley, and Murkowski.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The committee will come to order.
Today the committee will hear testimony on the subject of home-

land security and international trade. Specifically, we are inter-
ested in the President’s proposal to remove Customs functions from
the Department of Treasury and integrate them into the new De-
partment of Homeland Security.

There is a critical need to reorganize our agencies to improve
homeland security. At the same time, the creation of a new depart-
ment will be successful only if we take the time to do it right.

For this committee, the main issues relate to the Customs Serv-
ice. The operations of the Customs Service are critical to homeland
security. At the same time, the processing of imports and exports
are at the very heart of Customs’ mission.

In fact, the collection of duties on imports is one of the oldest
functions of the Federal Government. It was authorized by the sec-
ond act of the first Congress in July of 1789 to help the new Nation
generate revenues and pay off its debts.

The first collection of import duties occurred on August 5, 1789
when the ship Persis arrived in New York harbor with cargo from
Italy. The total bill: $774.41. Since then, Customs’ job has grown
immensely more complex. In part, this is due to the rapid growth
in trade.

In fiscal year 2001, the Customs Service processed over 25 mil-
lion formal entries of cargo—25 million—a 65 percent increase from
only 5 years earlier. The cargo that was processed hit a value of
over $1 trillion.

Customs collected about $20 billion in duties, taxes, and fees on
that cargo. That makes the Customs duties the second most impor-
tant source of revenue to the U.S. Government, after income taxes.

Moreover, Customs’ job has grown beyond the collection of duties,
a complicated process in itself. Customs must enforce a multitude
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of commercial and other laws on behalf of itself and over 40 other
Federal agencies.

For example, Customs is responsible for enforcing reciprocal
trade agreements, such as NAFTA. It is responsible for protecting
intellectual property rights. It is responsible for enforcing environ-
mental laws, such as restrictions on trade in endangered species.

It is responsible for enforcing laws restricting trade in products
made with prison labor and the worst forms of child labor.

Customs also is responsible for activities related to exports, in-
cluding the enforcement of anti-money laundering laws and restric-
tions on export of certain defense-related technology.

As with any agency, the most valuable resources of the Customs
service are its people. In performing many of its functions, Customs
relies on a skilled staff with highly-specialized areas of expertise.
Collecting duties alone requires personnel with knowledge of the
complex classification rules in the harmonized tariff schedule. Cus-
toms also relies on a legal team to decipher the arcane web of rul-
ings and regulations.

Other critical personnel include inspectors, auditors, computer
specialists, entry specialists, and many more. Taking all of this into
account, in planning a major reorganization of homeland security,
we should try to keep expert personnel.

We should also be mindful of valuable working relationships that
have developed over time between Customs and other agencies
within the Department of Treasury.

This is well-illustrated by coordination on anti-money laundering
efforts which involve no fewer than five Treasury agencies, includ-
ing Customs.

We should also give careful consideration to the impact that
splitting Customs off would have on such operations. Finally, we
must keep in mind that the proposal under consideration would
move Customs from a department where its primary mission is
stewardship of the national economy to a department whose pri-
mary mission is protection of our territory.

The significance of that shift is profound. In deciding whether it
is wise, we must give careful consideration to its implications for
both the commercial functions of Customs and international secu-
rity. I hope today’s hearing will shed light on some of those impli-
cations.

I want to take a moment to extend a special welcome to a fellow
Montanan appearing before the committee today, Ms. Mary Ann
Comstock, with UPS Freight Services of Sweet Grass, Montana.
That is on the northern border. Mary Ann, good to see you. I look
forward to hearing from her, as well as the other witnesses we
have before us today.

Senator Grassley?

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA

Senator GRASSLEY. Yes. Mr. Chairman, I think that you have
covered a lot of the issue so much, that I am going to put my state-
ment in the record, but take a couple of moments to emphasize a
couple of things that go beyond just the work of this committee as
I am looking a my concerns over a homeland security department.
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One—and I brought this also up in the Judiciary Committee
when we had a hearing—I am concerned that whistleblowers will
not be adequately protected under the legislation that was sent up
here from the White House. Any bill to create a new agency with-
out whistleblower protection is doomed to foster a culture that pro-
tects its own reputation rather than the security of the homeland.

Another point, is that I am concerned that the Office of Inspector
General, under the legislation sent up here, will not have sufficient
independence to aggressively oversee the department.

The new department needs independent oversight. An aggres-
sive, completely independent Inspector General will ensure that
agencies will perform their mandated duties in the most efficient
and cost-effective manner. So, a strong Inspector General, in my
view, will be critical to the success of the new department and my
support for that legislation.

Also, from a fiscal standpoint, I think the administration needs
to pledge that it will not allow agencies to replace personnel or re-
sources that are sent over to homeland security. This whole issue
of homeland security is about national security, it is not about job
security.

In regard to the functionings of the new Department of Home-
land Security, as we consider what the Customs Service now does
and the shifting of that function, we need to remember that one of
the functions of the Customs Service has been to interact in drug
smuggling.

We have seen the mission of the Customs Service shifted to
homeland defense. From that standpoint, we have a very front-line
agency in the war on drugs, to some extent, cut back. We want to
make sure that homeland security involves the traditional role of
Customs, particularly from the standpoint that there is so much on
international terrorism that is financed through the interaction of
drug trade and terrorist activities.

Mr. Chairman, that is a small part of some of the points that I
was going to make. But you did such a good job, my entire state-
ment should be in the record then.

The CHAIRMAN. Well, thank you very much, Senator.
[The prepared statement of Senator Grassley appears in the ap-

pendix.]
The CHAIRMAN. We are very honored to have now the Deputy

Secretary of Treasury, Hon. Kenneth Dam. Secretary Dam has
been with the government and has served our country in many,
many ways over a significant period of time.

Mr. Secretary, we are very honored to have you here. I know you
have an 11:00 appointment that you must meet. We are going to
make sure you meet that. We look forward to your testimony.

STATEMENT OF HON. KENNETH W. DAM, DEPUTY SECRETARY
OF THE TREASURY, U.S. DEPARTMENT OF THE TREASURY,
WASHINGTON, DC

Mr. DAM. Thank you very much, Mr. Chairman.
I would like to submit my full statement for the record. I will

have a shorter version that will address some of the questions that
have been raised.

The CHAIRMAN. Without objection.
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[The prepared statement of Mr. Dam appears in the appendix.]
Mr. DAM. Chairman Baucus, Ranking Member Grassley, thank

you very much for the opportunity to testify before you today on
this matter of national urgency.

Last month, the President announced a comprehensive plan to
create a Department of Homeland Security to respond to the new
and ominous threat of terrorism.

Among other things, President Bush’s proposal would move, in
their entirety, U.S. Customs Service and the U.S. Secret Service
from the Department of Treasury into the new department.

As Secretary O’Neill testified last week, we in the Treasury De-
partment fully support the President’s proposal. It has been both
an honor and a pleasure to serve alongside the dedicated Customs
and Secret Service employees. We believe that consolidation within
the new Department of Homeland Security will substantially en-
hance the ability to safeguard the American people.

The need for the new department is clear. Today, responsibility
for homeland security is scattered among many—and I might say
many, many—different government agencies. Lines of communica-
tion are not always open. Lines of authority are not always sharply
defined. Redundancies and inefficiencies are built in.

The new department, however, will have primary responsibility
for all homeland security matters. It will consolidate within one de-
partment the key entities for securing and policing our borders,
ports, airports, and territorial waters.

Such a department must include the Customs Service, an agency
whose mission is entirely border-related and an agency that plays
a front-line role in guarding our borders and confiscating illegal
contraband.

By consolidating these entities within the new department, we
can ensure that we have a unified, coherent plan for protecting our
citizens and our borders against the new threats.

But this consolidation must also be one of substance, not just
form. I want to echo Secretary O’Neill’s statements before the
House Select Committee last week. To make this enterprise worth-
while, it is imperative that you grant the new Secretary substantial
flexibility. We need a department that is both accountable and cre-
ative, and this requires a structure allowing flexibility.

This structure needs to not only address the current threat, but
must also be capable of adjusting as necessary when new, and as
yet unforeseen threats appear. Simply rearranging current func-
tions among departments will not capture the essential value
added that is at the heart of the President’s proposal. We need
flexibility to respond quickly to changing threats.

The necessity for the new Secretary to have that kind of flexi-
bility becomes obvious when we consider numerous changes that
have been implemented within the Customs Service just since last
September 11th.

Customs has made averting terrorism its top priority, while still
moving goods and people efficiently across the border. With their
existing statutory flexibility, Treasury and Customs have been able
to rearrange resources and engage in fresh thinking to address
these twin objectives.
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Take the case of the northern border. Because we have the flexi-
bility to reassign resources, Customs was able to immediately make
non-permanent redeployments of personnel.

This ability to move manpower and resources quickly without re-
strictive requirements has been an essential element of our re-
sponse effort to date and will continue to be so.

It is crucial that the Secretary of Homeland Security have simi-
lar freedom to manage throughout the new department. But the
flexibility also allowed us to develop new programs in response to
new threats.

On April 16 of this year, Governor Ridge, Secretary O’Neill, and
Commissioner Bonner from the Customs Service announced the
Customs-Trade Partnership Against Terrorism in Detroit. We call
this C–TPAT.

C–TPAT is a unique partnership in which U.S. importers, car-
riers, brokers, and others work together to improve security along
the entire supply chain, while expediting the flow of legitimate
commerce into the United States.

Over 300 companies currently participate in the program, includ-
ing some of the Nation’s largest. We are working to increase that
number and have opened participation to air, sea, and rail carriers,
generally.

I want to tell you, it makes a real difference. For example, at the
Ambassador Bridge in Detroit, which has been the subject of a con-
siderable amount of newspaper attention in the past, it could take
up to an average of 54 minutes for a non-participating importer to
be cleared across the bridge.

Because of the existing flexibility to redesign processes now, for
a C–TPAT participant the average time is 17 seconds. That is 17
seconds as opposed to 54 minutes, which was the average time at
the time this was introduced.

This benefits the importers by allowing them to have their goods
processed more quickly, and benefits government by getting greater
security and allowing Customs to focus on higher-risk shipments.

Now, let me talk about the Container Security Initiative as an-
other example of using flexibility to achieve things rapidly. With
this initiative, called CSI, Container Security Initiative, Customs is
working with foreign seaports to pre-screen sea containers, tar-
geting potentially risky containers before they are shipped to our
ports.

Governments in the Netherlands, Belgium, and France have al-
ready formally agreed to participate in CSI. Singapore, which oper-
ates one of the largest ports in Asia, has indicated it also will par-
ticipate.

So in four of the top 20 mega-ports in the world—Rotterdam,
Antwerp, LeHavre, and Singapore, U.S. Customs, the host govern-
ment, soon will be pre-screening all cargo containers bound for the
United States. I anticipate agreements with additional govern-
ments in the near future.

Now, in both cases, Customs has leveraged its broad duties and
flexibility to make immediate changes. These programs underscore
how Customs can make trade-offs and reach agreements that in-
crease security at the borders, while facilitating the flow of trade
into and out of the United States.
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These are important interim steps, but they are not enough for
the long term. The new Secretary of Homeland Security, with the
flexibility and vision of the President’s plans, needs to be able to
create an even larger and more dynamic set of synergies to respond
to the changing threats.

This need is not limited to the Customs Service, by the way, but
should extend to the entire approach to border security. The Presi-
dent’s goal is, of course, ‘‘one face at the border’’, to bring one-top
shopping for shipments of people seeking to enter the United
States.

This illustrates a central point on creating a new cabinet depart-
ment. There really is no other option. We cannot respond to the
terrorist threats simply by rearranging the deck chairs.

The dramatic reality requires a dramatic transformation in our
homeland defense, one based on flexibility, consolidation, and inte-
gration of functions.

Now, without question, major change is not easy. It is never
easy. Some have suggested that critical functions, particularly
trade, ought to be walled off in the new department and kept sepa-
rate from other functions.

The worry is that, in a department dedicated to homeland secu-
rity, trade and other vital functions may get short shrift. Now, that
is a healthy reminder for all of us.

Even as we secure the home front, we must also guarantee the
American people that the myriad of current tasks performed by the
agencies moving to homeland security will continue.

Now, I understand this instinct to wall of some of the vital non-
security functions or, in some views, keeping them out of the new
department entirely. But, frankly, such approaches ultimately miss
the mark.

Such an approach would unduly limit the latitude and account-
ability of the new Secretary’s ability to manage the new depart-
ment. We would also diminish the effectiveness of the non-security
functions, trade or otherwise, that originally give rise to this con-
cern by locking current inefficiencies into place. Clearly, we have
to find some middle ground here.

Customs’ widely varied trade and enforcement functions remain
broad, yet they are wholly intertwined. Customs inspectors, import
specialists, and special agents work closely together to enforce
trade and anti-smuggling laws.

The same is true of border-related enforcement matters. Collabo-
ration between inspectors on the border and special agents in the
field operates more smoothly as a result of Customs’ dual missions.

In intellectual property piracy cases, for example, what begins as
an infringement identification often becomes an investigative effort.

Now, given this vast array of functional interconnectedness, we
face the substantial danger of undermining current synergies and
successes if some Customs functions are split off from others.

Instead, to protect these working relationships the President pro-
posed that the entire Customs Service be transferred into the new
Department of Homeland Security. Such a transfer will permit
those close working relationships that I have talked about to con-
tinue and allow Customs to perform the tasks it has carried out so
ably over the years.
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It will protect our borders from terrorists, administrator and en-
force our Customs laws, and assist the flow of legitimate commerce.
No mission will be left behind.

The President’s plan strikes the appropriate balance between en-
forcement and trade facilitation, both of which are critical to our
Nation’s economy and security.

Now, we know that you here in the Congress face an exceedingly
difficult task, and under a tight timeframe. We want to work close-
ly with you as you develop this legislation. During the past few
weeks, we have worked with several House committees.

The President’s proposal will provide the Secretary of Homeland
Security enough flexibility to leverage the strengths of the many
component parts, provide accountability through clear and work-
able lines of authority, and create the most efficient possible struc-
ture.

We will continue to offer our guidance, to share our experience,
and to provide any assistance we can to this committee, to the Con-
gress, and indeed to the new department when it is organized.

So, thank you again, Mr. Chairman and members of the com-
mittee, for the opportunity to testify. I am happy to answer any
questions you may have.

The CHAIRMAN. Thank you very much, Mr. Secretary. We appre-
ciate the time and attention you have devoted to this major effort.

I would like, now, to turn to a very valuable member of this com-
mittee, Senator Blanche Lincoln from Arkansas, who has other
meetings she must attend to and would like to make a statement.

OPENING STATEMENT OF HON. BLANCHE L. LINCOLN, A U.S.
SENATOR FROM ARKANSAS

Senator LINCOLN. Thank you, Mr. Chairman.
Being down here in the lower 40, it is sometimes hard to see me.

[Laughter.]
But I have just a few brief thoughts. First of all, a very special

thanks to you, Mr. Chairman, for holding this important hearing.
As the Senate moves towards legislation on the creation of a new

Department of Homeland Security, it is, of course, critical that each
of the various committees of jurisdiction take an opportunity to
scrutinize what effects the proposed changes will have on the nor-
mal, day-to-day operations and activities of the various agencies
and subagencies of the Federal Government.

So, we do particularly appreciate the Chairman’s interest in this
issue, and certainly having you, Mr. Secretary, be here to share
with us some of your thoughts.

It is critical to do so because, as we can see looking at just the
Customs Service, the business of the American people requires that
we ensure that all of the day-to-day operations in the affected Fed-
eral agencies are carried out efficiently and effectively, not just the
operations related to homeland security, as important as homeland
security truly is.

Second, and I think building on that last thought, as we look into
the proposed integration of the Customs Service into a new Depart-
ment of Homeland Security, we should give particular consider-
ation to how we can best preserve the commercial operations of the
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Customs Service. You touched a little bit on that in terms of your
assurances to us in your testimony there.

But separate and distinct from its border enforcement activities,
it is going to be, I think, vital to ensuring some of the very impor-
tant aspects of the day-to-day services of the Customs Service.

Both kinds of operations are clearly very, very important, with
the border security being extremely important to us as we move
forward into the 21st century.

But I think that assurances that there are going to be enough
resources delegated to the monitoring of imports is going to be crit-
ical, having come out of the last couple of years issues like our steel
import issues, our softwood lumber imports, many of these which
have been devastating to a lot of our States and a lot of our indus-
tries.

The assurance that the resources and the efforts will be there on
that import monitoring is going to be absolutely critical. So, while
I support the creation of the Department of Homeland Security, I
will look to support proposals that do effectively ensure that all as-
pects of the Customs’ services are maintained.

I think that is critical and, as you mentioned, Mr. Secretary, a
very important part of the job that we as the Congress have to do,
and that is to look and reassure people that we represent that not
just the security of the borders is insured, but also in the moni-
toring of imports and Customs activities, some of which we have
needed to improve and increase on already, and we will continue
to be working towards that.

So, I thank you, Mr. Chairman, very much for being interested
in holding this hearing which I think is going to be very, very im-
portant to the jurisdiction that our committee has.

Mr. Secretary, and to the other panel, I appreciate your input.
The CHAIRMAN. Thank you very much, Senator. You have raised

some very good points. They are many of the points that I raised
and many of the concerns that I have, and I think most members
of this committee have.

Security interests are of vital importance. But, at the same time,
on the commercial side is ultimately the strength of our economy,
which really determines the strength of this country. I appreciate
you raising those concerns.

Mr. Secretary, there are various options before us on how to
treat Customs. As you know, the President’s proposal would give
maximum flexibility to a range of Customs functions that he deems
appropriate.

Under the legislation that is emerging in the Senate in the Gov-
ernment Affairs Committee, the Customs Service remains a dis-
crete entity in the new department.

That is, the legislation would name Customs as a discrete entity
in the new department, whereas, in the President’s proposal, as I
mentioned, the functions are left entirely up to the President.
There is no guarantee that we will have a discrete Customs entity
within the Homeland Security Department.

As you also know, there was an amendment recommended by the
House Ways and Means Committee to provide that there will con-
tinue to be a Commissioner of Customs, and commercial functions
of Customs would have a special status in the new department.
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I am curious as to your view. Which of these formulations would
best enhance security and issues of trade facilitation? They are all,
three, quite different.

Mr. DAM. Well, the current plan, as I understand it, would trans-
fer Customs as a whole into the new department. Now, I think
what is really being addressed here is what might happen over
time. In my statement, I referred to the importance of flexibility.
As I understand it, the Commissioner of Customs would go with
Customs into the new department.

We know there are a lot of other things that happen at the bor-
der besides just what Customs does. There are people from the Ag-
riculture Department that inspect trucks along the Mexican border,
and there are other agencies that get involved.

I cannot say that it would not appeal in the future, perhaps, to
attach more activities to the core, which will always be there, sure-
ly, of what we now know as the Customs Service.

So, walling off Customs from everything else might not be opti-
mum. Of course, over time I am sure that there will be oversight
of the functions. There will be budget hearings, and so forth.

So I would not anticipate that anything would happen very
quickly, but this is something that obviously we would work with
the Congress on.

With regard to splitting up Customs, as some other kinds of pro-
posals have, I have already indicated, and I will be glad to talk at
greater length about why I do not think that is a good idea.

Now, I am not sure I have responded to everything that was in
your question, but I wanted to give some initial thoughts.

The CHAIRMAN. Yes. It is a bit early, but I was just curious as
to whether you had any specific objections to the Government Af-
fairs formulation, or even the Ways and Means formulation.

Mr. DAM. Well, with regard to the Ways and Means formulation,
I think the fundamental idea there is to keep the core functions to-
gether. I see every reason for them remaining together. Whether it
is necessary to legislate that or not, I do not know, but I am more
concerned about people who would split up the core functions.

The general idea of delegating functions from Treasury to the
new department could work if it was clear that there would be no
legal liability so that the Treasury really has to run that part of
Homeland Security.

In other words, delegation is a fine concept in the abstract. The
question is what it means in particular, and what would be the re-
maining oversight responsibilities of Treasury. I think that has to
be worked out for that to be a viable option.

The CHAIRMAN. Frankly, I think if there is a Homeland Security
Department, the Ways and Means formulation is not a bad idea be-
cause it provides for continuation of a Commissioner of Customs,
and commercial functions of Customs would have a recognized, spe-
cial status in the new department.

Second, I am just curious. In your judgment, whereas Customs
and Secret Service would be transferred out of Treasury, the Bu-
reau of Alcohol, Tobacco, and Firearms would remain. What is the
reason for that?
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Mr. DAM. When the President was working with his staff and
consulting with the departments about how to organize for the fu-
ture, at the end of the day there had to be a decision made.

The decision was made that it would not involve the Bureau of
Alcohol, Tobacco and Firearms, for example. That decision was
made because it was important to take a decision not to make the
new department too big and to be sure that the things that had to
be in the new department would be there.

Now, perhaps in the future there may be a study, reorganization,
in which there might be another location for Alcohol, Tobacco and
Firearms. There have been suggestions in the past, the Webster
Commission, for example, that that bureau should be in Justice.
So, there are complexities here, and this is not for all time. But
this was, it seems to me, a sensible decision in the first instance.

The CHAIRMAN. I just wondered, because firearms has a relation-
ship to Customs and Homeland Security. Yet, it stays in Treasury
and is not transferred to Homeland Security.

The same question applies to the Federal Law Enforcement
Training Center, which, under the proposal, would stay in Treas-
ury. Why? I am just curious. Customs would transfer, even though
it is primarily a commercial operation.

Mr. DAM. Well, FLETC, as we refer to it, trains law enforcement
officers. There are many more law enforcement officers outside of
Customs than there are inside Customs or Secret Service. Secret
Service has some training facilities.

I think, again, it is just the question of whether you want to try
to decide every issue for all time in the initial decision. Many peo-
ple, I suspect, would argue that FLETC really should be attached
to the Justice Department.

So, you are getting into other issues that I think are not crucial
to the determination of what are the important things that should
be put into the new department.

Also, there is a question of the size of the department. You could
add a lot of things that have some peripheral connection to Home-
land Security, but then the question is, would the department not
be unduly large?

I know some of the people who come behind me will probably
argue that the department—in fact, I looked at one piece of testi-
mony which argues that the department is too large. So, a decision
had to be made, and I think it was a reasonable decision.

The CHAIRMAN. Well, actually, FLETC would train 70 percent of
Homeland Security personnel. The agency is training 70 percent of
Homeland Security personnel. Yet, it would not be in the depart-
ment. I just raise this question. My time has expired.

Senator Grassley?
Senator GRASSLEY. Thank you very much for coming. I hope, in

regard to the statements I made about inspectors general as well
as whistleblower protections, that you will take those back now
that you are in the center of all this debate, at least to the extent
you have participated in this committee meeting and you heard me
say that. I would appreciate that.

In regard to the questions I have to ask you, I will start with law
enforcement, different places than what the Chairman had.
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Most of law enforcement, it looks like, will be taken out of the
Treasury Department, but it would leave agencies like FINSEN
and the Office of Foreign Financial Asset Control. Their functions
seem to fall into counter-terrorism and law enforcement categories.
Financial data that they give can be used to track down terrorists
and to detect money laundering activities, information that might
help prevent terrorist attacks.

FINCEN provides information to agencies like Customs, which
will move to Homeland Security, to Secret Service which will move
to Homeland Security, and I think to the FBI, which is in charge
of preventing terrorism.

So I would like to hear what you think about whether FINSEN
should also move to the Homeland Security Department, and also,
if it does not, how FINSEN’s role might change as it continues to
work within Treasury.

Mr. DAM. Thank you, Senator Grassley. I will take back what
you said. But I did want to read to you, if I could just take a mo-
ment, what Governor Ridge said before the House Select Com-
mittee on the whistleblower question, because I think you will take
some satisfaction—at least I hope you will—from what he had to
say.

He said, ‘‘There has been much concern in the past few weeks
that the proposed personnel system for the new department would
deny employees whistleblower protection. That is just not so. Let
me be very clear on this point. Department of Homeland Security
employees will have whistleblower rights and protections,’’ and
goes on further. We could provide that to you if you would like that
full statement.

Now, on the question of FINSEN and the Office of Foreign Asset
Control. The Office of Foreign Asset Control has been around for
a long time. I do not know the exact history, but I believe it dates
back to World War II.

It is involved in many different activities which go well beyond
what Homeland Security will do. For example, the drug kingpin
statutes. They are designed to get at the drug problem where it
originates on the producing side. So, the OFAC role goes well be-
yond what Homeland Security will be directly concerned with.

With regard to FINSEN, it is really a service activity. It is a
service activity for—you mentioned the FBI. I think probably the
FBI, along with State and local law enforcement units, are con-
sumers.

For many of these organizations—particularly in the case of the
FBI, I know that is true. I think it may well be true with regard
to non-Federal law enforcement activities, though I am not abso-
lutely sure of that—are able to tap in remotely, electronically into
the database that FINSEN builds.

So, while you could make an argument for putting it in Home-
land Security, it will be just as useful to Homeland Security being
where it is as if it were inside the department.

But there is another point, and this is one I think we have to
consider. FINSEN has a relationship with the banking community
and financial institutions. So, there is a lot of consultation back
and forth about how to design the reports that they have to file.
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This is particularly true, as we have, under the Patriot Act, in-
cluded more and more financial-type institutions in the realm of
those that have to make the reports on suspicious activity and the
like.

So I think we have to remember that there is, in a sense, a very
important private sector group which, frankly, I think would be
more comfortable dealing with a Treasury bureau than they will be
dealing with a new Security bureau.

So I think that there are strong reasons for thinking that FIN-
SEN, in particular, and I would argue OFAC, too, should remain
within the Treasury. At least, that was the decision that was
taken, and I think it was a sound decision taken by the President.

Senator GRASSLEY. If you could, in regard to the Office of Finan-
cial Asset Control, there was an Inspector General report from
April that highlighted problems at that agency, such as over-reli-
ance on voluntary compliance and outdated paper-based systems. I
would like to have you comment on that.

But I would also like to remind you that I look forward to a re-
sponse to my June 26 letter about that report. That response I
would like to have back, if you could, by July 25. I would appre-
ciate it.

Mr. DAM. Well, Senator, thank you for bringing that to my atten-
tion. I assure you, we will have a response for you.

I am aware of the report by the Inspector General. There are a
number of things that we are doing internally having to do with
the procedures of OFAC. We have a general review under way
about the procedures of OFAC, and I think they are referred to in
the Inspector General’s report.

But what I would like to do, is get you a response. We will try
to do that quite promptly for your consideration in connection with
this bill, and get you a response in writing, if we may.

Senator GRASSLEY. I appreciate that. I thank you, Mr. Chairman.
I might have one more question. Well, I may have a lot of ques-

tions, but I do not want to take your time or the time of the com-
mittee, so I may ask you to respond to some in writing.

Here would be my last one for an oral response. The decisions
that are made about Customs programs and resources within the
context of the new department will make clear the importance of
trade facilitation vis-a-vis border security.

The Container Security Initiative, which depends on inter-
national cooperation from foreign governments and port authorities
also requires a larger Customs presence overseas to help target and
inspect containers in foreign ports and a place to share non-intru-
sive inspection and information technology.

The CSI program, while new, is steadily expanding. What assur-
ance does the international community have that, if a foreign gov-
ernment elects to participate in the CSI, the U.S. Government will
remain committed to its pledge to increase the U.S. Customs pres-
ence overseas and to foster the availability of better inspection
equipment and information systems for targeting suspicious con-
tainers in foreign ports?

Mr. DAM. Well, Senator, I am not quite sure, myself, although
there are people perhaps even here with me who are well-informed
about the question of Customs personnel overseas and what the
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plans are in that respect. On that portion of it, I would like to also
give you a written response.

But let me say more generally that CSI is a good example of how
we have to be inventive in order to both protect us, but also speed
commerce. That is one of the main reasons why I think we would
not want to separate the security functions from the normal Cus-
toms trade functions, because the idea is, in this globalized age, we
have to protect our economy. We have to keep the trade flowing.
At the same time, we have to protect ourselves.

So the idea behind CSI, the container initiative, is to be able to
focus our attention on the problematical cargo, on the containers
that we really do not know anything about.

Whereas, if we can work with our allies—and, after all, working
on security has to include working with our allies—we can do more
in advance. Just like the Detroit bridge example.

The idea there is that the participant companies will work with
Customs. They will take responsibility for closing the trucks and
sealing the trucks. They will send forward the manifests of what
is inside and they will be subject to spot-checks, and so forth. But,
basically, those trucks will be able to go through very rapidly.

The only thing that happens when they get to the inspection sta-
tion, is they have to show their driver’s license to be sure the driv-
er is the person they said was going to be the driver.

So the essence here is to deploy resources, and particularly de-
ploy ideas, that will allow us to speed up the shipments, while at
the same time enhancing the security.

That is our objective, and that is why I think this new depart-
ment needs to have the flexibility to put the security people to-
gether with the people engaged in what we think of as Customs as
we walk past the Customs inspector, the trade type things, and
looking at the merchandise that is coming through, and so forth,
so that we get some synergy there and improve both functions.
That is our objective.

Senator GRASSLEY. Thank you, Mr. Secretary.
Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Mr. Secretary, a couple of questions. One, the Secretary of Home-

land Security is in charge of protecting domestic security, whereas
the Treasury Secretary is essentially the main cabinet official in
charge of our economy, currently, the various trade laws, the GSP,
Trade Act, upcoming Andean Trade Preferences Act, et cetera.

The Treasury Secretary promulgates regulations with respect to
a whole host of economic operations under those statutes, adminis-
tration of Customs laws, timing of duties, collection of manifests,
collection of Census data, for example.

I am just curious whether that authority would also be trans-
ferred from the Treasury Secretary, that is to promulgate those
regulations, over to the Homeland Security Secretary, and if so,
would that not create some questions with respect to who is in
charge of the economy?

Mr. DAM. Well, I take your point. I am not sure exactly what the
bill says in that regard. There are many kinds of regulatory activi-
ties that are so closely connected with what happens at the border,
that I am not sure you would want those kinds of regulatory activi-
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ties divorced from the people who are doing the job, and particu-
larly when you get into things like classification of goods. That is
a moving target.

I am sure that it is important for classification decisions to be
made on an interactive basis where the people are actually seeing
what is coming through. The current bill, as I understand it, will
transfer all legal authorities to the new department.

That does not mean, however, that there will be no contact be-
tween the new department and the Treasury, and indeed the
USTR, which, after all, is responsible for negotiating these authori-
ties.

Actually, under the current circumstances, put a new department
aside, Treasury actually delegates these kinds of functions to Cus-
toms today. We have a staff in Treasury which provides an over-
sight function with regard to the decisions made by the Customs.

That is one of the reasons why there will be an interagency proc-
ess for the new Homeland Security Department in order to be sure
that we are all operating in synch. I do not expect this department
to be operating in the economic area without full consultations with
the economic departments.

The CHAIRMAN. Well, you have put your finger on the essential
problem here, for which there is really no precise answer. Namely,
on the one hand, we are concerned about coordinating law enforce-
ment with, say, commercial activities for the sake of protecting our
domestic national security. That has led to this proposal, clearly,
the Department of Homeland Security.

On the other hand, clearly, we have a commercial interest in this
country. We are very worried that the Homeland Security Depart-
ment is going to subsume all of the commercial activities, or at
least take away too much of that.

The Homeland Security Department will have a flavor of law en-
forcement, and that is going to be the sort of culture, the law en-
forcement culture. It will not be a domestic economic culture, it will
be law enforcement.

So, obviously, the commercial interests and economic interests in
our country are legitimately concerned that the law enforcement
culture will not give adequate attention to the economic interests.

On the other hand, people say all of these agencies are not co-
ordinated, which comes down to, I think, the basic point, namely
that organizational charts count less. What counts more is just the
quality of the people.

People want to work together and because we are a very com-
plicated society, there is going to be one organization, or there is
going to be another organization, or there is going to be a third or-
ganization, they are important. They are important. I do not want
to minimize that.

But of real importance is the willingness of people to work to-
gether among the various agencies and the cooperation among
agencies, and that really comes down to the people.

It comes down to people who think, who are smart, who are cre-
ative, who are intelligent, who have the public interest in mind
more than their own turf. Because there are going to be turf wars
whether it is in the new department or whether it is in the old de-
partment. There will be turf wars.
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But the real challenge is for you, Mr. Secretary, and for others
in leadership positions to not let that happen, to reduce those turf
wars in the name of the common interest, the public interest of our
people that we are all serving.

There are a lot of questions here about this proposal. I want to
make sure that the degree to which we go down this road, we do
it right and just do not create more problems than we are pur-
porting to solve.

Another question is in regards to personnel. There are a lot of
people currently working for Customs who are very nervous that
their rights will be taken away by the new proposal, collective bar-
gaining, for example, and a whole host of employee protections that
today exist in the Customs Service.

DOD, for example. Civilian DoD personnel have collective bar-
gaining rights. It is my understanding—I can be corrected—that
under the proposal Customs employees would not.

What assurance can you give us and a lot of people in the audi-
ence, a lot of people from Customs who are good, red-blooded Amer-
icans, want to do what is right, but are concerned about their posi-
tions in the proposed new department as well, whether their rights
are going to be trampled on.

There is a lot of language here in the name of flexibility that
theoretically gives the President and the potential cabinet Sec-
retary, in the view of some, too much flexibility.

Your thoughts?
Mr. DAM. Could I just say a word about your first comments,

then I will come to your question.
The CHAIRMAN. Sure.
Mr. DAM. One thing that gives me a lot of confidence that this

is not going to, overnight, become a law enforcement activity solely
at all, is that the people will be moving over. It will be the same
people who were in the U.S. Customs that will be in the Depart-
ment of Homeland Security, the same management.

Moreover, there is a factor here that I think is extremely impor-
tant today, that the Customs Service depends a great deal on its
contacts with the importing community, the firms that are actually
involved, the freight forwarders, all the rest.

There is a formal organization that we meet with regularly.
There are also all of these informal arrangements. We could not
have done the CSI, Container Security Initiative, without that kind
of cooperation and the kind of information and insight we get from
them.

We could not have done the C–TPAT, the Detroit bridge illustra-
tion, without cooperation from those people. The new department
will need that, will want that. I think that that is going to be a
very important influence.

Obviously, of course, the Congress will be concerned and the eco-
nomic departments will be concerned insofar as they work with the
new department interagency basis. I think all of these influences
are going to be extremely important in determining what that cul-
ture is in that part of the new department.

Remember, we are only talking about one part of the new depart-
ment. There will be other parts of the department where we will
be concerned with other kinds of matters.
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Now, on the question of the people. As I mentioned, they are
going to all come over. They will retain their existing jobs and so
forth at the outset. They will have their union status.

I think there may be a little confusion running around between
a question about national security determinations that allow cer-
tain kinds of jobs to be determined to be national security type jobs
for the purposes of union representation.

I can give you a written answer that explains exactly how that
works. We are not talking about removing union protection for
Customs Department people. There is just a question as to what
extent this National security authorization would be available in
the case of the new department, generally.

I have here a statement from the administration, and I will just
read the crucial line and we can give you this in more detail. It
says, ‘‘The administration would support specific statutory affirma-
tion of the existing rights of Department of Homeland Security em-
ployees to union representation, subject to national security author-
ity,’’ which was the limited authority that I was talking about be-
fore.

Actually, I believe that there are a number of departments today
where portions of the activities are subject to this National security
provision, which is statutory.

So there is every reason to believe that the Customs employees
will be protected. If there is something special that they are en-
gaged in which would be subject to this National security exemp-
tion, well, then that would be true. But I do not see any reason
why, in general, Customs employees should have fears.

The CHAIRMAN. I appreciate that. I wonder if, for the record, you
could flesh out what that ‘‘subject to’’ would entail.

Mr. DAM. I would be glad to do so.
The CHAIRMAN. Because I am sure the devil is in the details and

many employees are wondering, well, gosh, what does that ‘‘subject
to national security’’ mean for me?

Mr. DAM. Right.
The CHAIRMAN. So if you could flesh that out and define that

more precisely for the record, I would appreciate that.
Senator Murkowski, I know you just arrived. I do not know if

you are organized and ready to ask questions. The Secretary has
to leave fairly quickly, but we would love to have you ask any ques-
tions you may have.

Senator MURKOWSKI. I am concerned about how we structure the
Homeland Security legislation and the role of the U.S. Customs
within the proposed Department of Homeland Security.

It is certainly one of the major considerations that Congress is
going to have to consider in the traditional role that Customs has
played in the flow of commerce into and out of the United States.

I am curious to know, Mr. Dam, in your evaluation of this role,
is this going to have any restriction, this proposed inclusion, on the
efficient flow of commerce in and out of the United States?

Mr. DAM. Senator, thank you for that question. We have dis-
cussed it a bit, but let me be very clear about this. I believe that
it would be a mistake to separate the law enforcement and security
activities at the border from the more commercial activities for the
following reason.
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The objective here is to meet two challenges. One of them is pro-
tecting the homeland, but another one is to ensure that the Amer-
ican economy remains strong and the world economy remains
strong. That means we have to improve the opportunities for inter-
national trade. We have to speed up international trade.

It is possible, and I have given, in my written testimony, some
examples of how we have been able to do that just since September
11th. There were a lot of concerns about the use by the automobile
industry, for example, of the two bridges between Ontario and
Michigan, and particularly the Ambassador bridge in Detroit itself.

What we have been able to do there, is by working with the in-
dustry, we have been able to actually speed up greatly the passage
of traffic over that bridge while being able to actually increase se-
curity, because we have been able to figure out which were the
trucks that had to be looked at and which could be guaranteed by
the companies—many of which are not companies operating on
both sides of the border—to be protected. They have been inspected
at the plant.

We have various other arrangements to be sure that all of the
information is passed on electronically in advance so that the in-
spectors at that bridge can look just at the trucks which raise the
greatest reason for suspicion.

We have done the same thing internationally, which I will not
go into unless you would like to look at it more carefully, with re-
gard to containers. As we all know, we have an incredible number
of containers coming into the United States. We could not possibly
inspect them all.

The object in the Container Security Initiative is to look at that
very small percentage which raise questions, because most of them,
with the cooperation of the exporting government, can be consid-
ered to be very low risk.

So I believe that this will be one of the main—in fact I am con-
fident—activities of the new department, is to see how we can
achieve both. Because there is a synergy there and we actually can
improve both functions by approaching it intelligently, working
with our allies, and keeping in mind what the real objectives here
are.

Senator MURKOWSKI. Well, my concern is with potentially ex-
tended delays and the matter in which cargo would come into the
United States. As you pointed out, there are a huge number of con-
tainers that come in from both European and Asian trade.

If it is delayed in a way that hurts commerce, harms American
workers, it is going to harm the economy and it is going to dimin-
ish our security to some extent.

We had a situation in my State of Alaska following the Sep-
tember 11th incident where a number of cargo flights, because of
the additional time that the carriers were required to stay on the
ground for inspection in Anchorage, due to new procedures put in
place by Customs because of heightened security concerns, finally
abandoned Anchorage and flew to Vancouver, British Columbia
and did their clearance there, and found that it went very well.

These diverted flights cost some $5.5 million in revenue to the
Anchorage International Airport. We finally were able to reach con-
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cordance, with Customs and the IRS and were able to mitigate the
delays while maintaining a secure atmosphere.

But it points out the reality that there are other places to go. If
we make unreasonable restrictions in the guise of security, why,
trade will find its own way.

I have one other question, Mr. Chairman. It is my hope that this
committee, the Finance Committee, can proceed with the homeland
security requirement and obligation we have, and we can, as a
committee, produce a bipartisan piece of legislation in a timely
manner and we can avoid some of the efforts that we are seeing
around here to take some of this legislation to the floor.

My last question is, Mr. Dam, could you describe how placing the
Customs Service under the same jurisdiction as the Coast Guard
and the INS will impact its ability to coordinate and cooperate with
its counterparts in Canada and Mexico?

Mr. DAM. I am not sure I follow the full direction of the com-
ment.

Senator MURKOWSKI. Well, putting them under the same juris-
diction proposal. Let us put it that way.

Mr. DAM. I do believe that there has been a lot of discussion ear-
lier of whether Customs and INS should be placed together some-
where. There were thoughts about, maybe they should both be in
Treasury, or more likely, perhaps, be in Justice in order to facili-
tate that.

I do think that, insofar as that closer, being under the same boss,
so to speak, occurs, and it will occur in the new department, you
will be able to achieve greater cooperation. And where there is
greater cooperation on the American side, obviously it is easier to
cooperate with your opposite numbers in, say, Canada and Mexico.

So I do believe that there are advantages of having all of the
things that happened at the border be under one common manage-
ment. That is the idea of ‘‘one face at the border.’’

So, I do believe there are advantages to be achieved under the
new department, and putting these border agencies in one part of
the new department, presumably under an under secretary who
will be responsible for border activities.

Senator MURKOWSKI. Thank you. For the record, I am not con-
vinced that the Coast Guard necessarily should be transferred over
from Department of Transportation to Homeland Security. The
Coast Guard has many, varied duties and to suggest that this is
an appropriate role for the Coast Guard, well, I guess I am still not
sure.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Thank you very much, Mr. Secretary. You have been very cooper-

ative and helpful. We will have many, many more questions as this
unfolds.

Mr. DAM. Well, thank you, Mr. Chairman. Thank you, Senator
Murkowski.

The CHAIRMAN. We appreciate you being here.
The next panel consists of Hon. Samuel Banks, Senior Vice Presi-

dent, Sandler and Travis Trade Advisory Services; Colleen Kelley,
president of the National Treasury Employees Union; Mary Ann
Comstock, UPS Freight Services, Sweet Grass, Montana; James
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Clawson, chief executive officer of JBC International; Richard
Gallo, national president, Federal Law Enforcement Association;
and Dr. Paul Light, a Senior Fellow and Director of the Center for
Public Service at the Brookings Institution.

Your statements will all be included in the record. I would en-
courage you to summarize your statements. We will stick to 5 min-
utes. Due to the large number of witnesses, I will enforce that. All
right.

Mr. Banks, you are first.

STATEMENT OF HON. SAMUEL H. BANKS, SENIOR VICE PRESI-
DENT, SANDLER AND TRAVIS TRADE ADVISORY SERVICES,
WASHINGTON, DC

Mr. BANKS. Thank you, Mr. Chairman. Thank you for the oppor-
tunity to testify on this proposed reorganization.

My remarks are going to reflect the perspective of having spent
28 years with the U.S. Customs Service, starting as a uniformed
officer/inspector and working my way up to a senior career official
as deputy commissioner until my retirement about 2 years ago.

It is my belief that the proposed consolidation of the border and
transportation security agencies, including Customs, into a new De-
partment of Homeland Security would be a positive step for the
protection of the country and the American people.

It is also my belief that the reorganization, if structured and im-
plemented properly, should not adversely impact the efficient flow
of international trade at our borders, nor the enforcement of our
trade laws and trade rules, and should not adversely impact the
international business community or the U.S. economy.

I think that there are just a few critical points that really need
to be kept in mind as you are looking at the variety of proposals
that are out there. First and foremost, the Customs Service needs
to be kept intact. A few proposals have been made advocating that
the trade responsibilities for commercial operations of Customs
could be separated and placed elsewhere in the government.

It would be a huge mistake to divide Customs into disparate
agencies or to splinter the current mission, and this viewpoint is
widely held within the international business community and the
law enforcement community. The trade and enforcement functions
of Customs are inextricably linked.

Most of Customs field officers fulfill both trade and enforcement
responsibilities concurrently, and to divide these functions would
diminish the focus on the entire border mission.

For information flow and everything else, in order to do both tar-
geting and efficient processing of trade, it would be a huge mistake
to severe those parts of the organization.

There are a number of reasons why it is inadvisable to split com-
mercial and enforcement components of Customs. Trade and en-
forcement activities are performed by the same Customs personnel
at the borders, creating multiple border agencies would cost more,
be less productive, and undermine the advantages of consolidation;
the linkage between trade information and enforcement intel-
ligence could easily be lost. Customs trade experts know usual
international business relationships and typical trade patterns and
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this knowledge is invaluable to the border security enforcement
and investigative components of Customs.

Also, the creation of a new trade border agency could create new
systems, additional procedural hurdles, and redundant reporting
requirements for importers, exporters, and carriers.

There area number of reasons why it is essential that the entire
Customs Service be transferred intact to the new department. Cus-
toms has successfully managed the sensitive balance of border en-
forcement and trade facilitation, in part, because of the dual re-
sponsibilities.

Customs receives advance, electronic data from international
business to expedite shipments, but Customs also uses this same
information to identify high-risk shipments.

Customs has leveraged upon the constructive relationship estab-
lished with the international business community to improve bor-
der security. Customs has enlisted international carriers and busi-
nesses to tighten the security of their global supply chain, and
these partnerships accomplish more than government can do alone.

Customs consolidates all border enforcement and tarde informa-
tion into a single database that supports enforcement against pub-
lic health threats, public safety threats, and threats to our econ-
omy. This is the same database that supports enforcement against
weapons of mass destruction, terrorism, and a vast array of
transnational criminal threats.

The second most critical factor is that the information technology
systems operated by Customs are not affected and that planned
system enhancements continue uninterrupted.

Customs Automated Commercial System (ACS) operates 365
days a year, 24 hours a day. It processes 98.9 percent of all im-
ported merchandise and is the lynchpin of an efficient and effective
border for trade. The international business community and econ-
omy are highly dependent on ACS; actual experience has proven
that a system slowdown can result in factory closings within hours.

The protection of our borders is equally dependent on the system,
as nearly 100 percent of all imports are subject to enforcement
screening and targeting by this system. These systems support not
only Customs, but nearly all Federal border agencies. These sys-
tems need to be sustained and enhanced to ensure that all border
responsibilities are fulfilled in the future.

Customs also operates the Treasury Enforcement Communica-
tions System (TECS) which is essential to passenger operations at
the Nation’s airports and land borders.

It is connected to virtually all international airlines and it per-
mits efficient processing, while it simultaneously conducts enforce-
ment checks on all passengers entering the country.

Customs is in the process of modernizing the trade systems and
it is essential that this effort continue, regardless of whether Cus-
toms is merged into the new department. In fact, the new depart-
ment should seriously consider adopting the Customs information
systems as the core platform for all of Homeland Security agencies.

The third piece I think is absolutely vital, is Customs really has
created some very close, constructive relationships with the inter-
national trade community and those need to be carried forward
into the future.
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Customs has been willing over the years to work hand-in-hand
to build modernized commercial processes, to find new, innovative
ways to streamline the movement of goods and to help the U.S.
economy. But they have also used those partnerships with industry
to improve security.

The Deputy Secretary talked about the Customs-Trade Partner-
ship Against Terrorism, where industry is taking, at Customs
prompting, measures to improve the security of their international
supply chain.

Customs has also been a leader in crafting cooperative programs
with industry to achieve its enforcement objectives. This began
with narcotics enforcement when Customs encouraged airlines and
ocean carriers to improve their internal security programs and pre-
vent contraband from being inadvertently carried on board their
aircraft and vessels.

This expanded to promoting improved security programs among
the international business community to prevent contraband from
being concealed within their shipments.

Customs has been willing to make a place at the table for the
international business community, in the design of its automated
systems to the promulgation of new rules. This partnership has
served Customs and the American public well and it needs to be
continued.

Mr. Chairman, I am firmly of the belief that the reorganization
of the new Department of Homeland Security can be a good thing
for America. Your committee can contribute significantly to its suc-
cess by ensuring that the best practices and best programs that
currently exist are carried forward.

We do not have to sacrifice the many positive contributions by
Customs and by the other agencies destined for this new depart-
ment if the reorganization is crafted carefully and thoughtfully.

Mr. Chairman, those three principles, I think, would be useful as
you proceed to examine the various proposals that are out there.
I think that there are some good proposals. You mentioned the
Ways and Means proposals. For the most part, a lot of that lan-
guage is constructive.

There are a few elements of that that I think may be a little bit
misdirected, or at least some issues are misunderstood, that these
three principles could serve to improve that legislation.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much, Mr. Banks.
[The prepared statement of Mr. Banks appears in the appendix.]
The CHAIRMAN. Ms. Kelly?

STATEMENT OF COLLEEN M. KELLEY, PRESIDENT, NATIONAL
TREASURY EMPLOYEES UNION, WASHINGTON, DC

Ms. KELLEY. Thank you, Chairman Baucus. I appreciate the op-
portunity to appear before the committee today to comment on the
President’s proposed Department of Homeland Security and the im-
pact on the U.S. Customs Service.

As the President of the National Treasury Employees Union, I
have the honor of leading the union that represents over 12,000
Customs employees who work at 301 ports of entry around our
country.
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Customs inspectors, canine enforcement officers, and import spe-
cialists make up our Nation’s first line of defense in the wars on
terrorism, drugs, as well as the facilitation of lawful trade into the
United States.

With an fiscal year 2002 budget of approximately $3.1 billion, the
U.S. Customs Service facilitates more trade and interdicts more
drugs than any other agency. As you noted in your opening re-
marks, Mr. Chairman, the Customs Service also provides the Fed-
eral Government with the second-largest source of revenue, contrib-
uting over $20 billion into the U.S. Treasury last year.

In 2001, Customs Service employees seized over 1.7 million
pounds of cocaine, heroin, marijuana, and other illegal narcotics.
Customs also processed over 500 million travelers last year, includ-
ing one million cars and trucks. Over the last decade, that trade
has increased by 137 percent.

Yet, despite the increased threats of terrorism, the dramatic in-
creases in trade resulting from NAFTA, and new drug smuggling
challenges, the Customs Service has confronted its rapidly increas-
ingly trade workload and Homeland Security mission with rel-
atively static staffing levels and resources.

Unfortunately, this situation is not likely to change under the
President’s Homeland Security proposal. The President has stated
that his proposal will not include any additional funding that will
enable the Customs Service and its personnel to successfully ac-
complish their missions of trade facilitation and border security.

A number of these resource issues were addressed by this com-
mittee in the Customs Border Security Act of 2002, which is part
of the trade package before Congress. This legislation would au-
thorize over $3 billion for a number of Customs priorities, such as
staffing, commercial and non-commercial operations, narcotics de-
tection equipment, child pornography prevention, the ACE com-
puter system, and the Air and Marine Interdiction Units.

Both the American public and the trade community expect the
borders to be properly defended, while at the same time being able
to efficiently and safely facilitate trade across that border.

No organizational structure will be successful, no matter how
good it is and how good it looks on paper, if the government does
not properly fund the border agencies.

The President’s Department of Homeland Security proposal, H.R.
5005, also seeks to consolidate the Customs Service, INS, Border
Patrol, AFIS, the TSA, and the Coast Guard into one division enti-
tled Border and Transportation Security. Only the Coast Guard
would be maintained as a distinct entity under the President’s pro-
posal.

Each of these agencies has a unique mission. Combining each
agency’s fields of expertise will lead to losing that expertise. The
fact that Customs would not be a distinct entity within the Depart-
ment of Homeland Security would deal severe blows to three dis-
tinct missions in which the Customs Service has world-class exper-
tise: trade facilitation, the collection of duty revenue, and as the
first line of defense on the wars against terrorism and drug inter-
diction at our Nation’s borders.
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In the last 5 years, as you also noted, Mr. Chairman, Customs
has witnessed a 60 percent increase in trade entries processed, and
this rate is expected to grow an average of 8 to 10 percent a year.

Keeping Customs as a distinct entity within the department, as
proposed in both Senator Lieberman’s Homeland Security bill, S.
2452, and Representative Thornberry’s bill, H.R. 4660, would help
retain the emphasis on the importance of Customs’ trade-related
duties.

In closing, the administration has indicated that it wants new
flexibility in the legislation, but will establish the Department of
Homeland Security. The President’s proposal would allow two polit-
ical appointees, the Secretary of Homeland Security and the OPM
Director, to set and to change rules affecting pay, benefits, whistle-
blower protection, as noted by Senator Grassley, collective bar-
gaining, and even merit principles.

The House Government Reform Committee acted last week to
protect the Title 5 rights of Federal employees who will be trans-
ferred into this new department under H.R. 5005.

I urge this committee, and the entire Senate, to do the same and
to not take away the rights and benefits that are currently avail-
able to the employees who may be merged into this new depart-
ment.

It is imperative that Congress work to retain the expertise of the
thousands of Customs personnel and other Federal employees who
could leave Federal service due to the uncertainty of their rights
in the President’s legislation. Before, during, and after September
11th, front-line employees have acted heroically to protect our free-
dom. They do not deserve to lose theirs.

Thank you very much for the opportunity to share these
thoughts on these issues, and I look forward to answering any
questions that the committee might have.

The CHAIRMAN. Thank you, Ms. Kelley.
[The prepared statement of Ms. Kelley appears in the appendix.]
The CHAIRMAN. Ms. Comstock? Can I remind everybody, Ms.

Comstock is from Sweet Grass, Montana. [Laughter.]
Ms. COMSTOCK. Big Sky country.
The CHAIRMAN. Big Sky country.

STATEMENT OF MARY ANN COMSTOCK, UPS FREIGHT
SERVICES, SWEET GRASS, MT

Ms. COMSTOCK. Thank you, Chairman Baucus and the members
of the Senate Finance Committee. I appreciate the opportunity to
appear before you today. I am Mary Ann Comstock, the former
president of W.Y. Moberly, Inc., which was acquired by United Par-
cel Service in 2001, and is now part of UPS Freight Services.

UPS Freight Services is a newly-formed segment of UPS that
provides freight forwarding logistics, Customs clearance, and trans-
portation services in more than 400 locations in 120 countries and
territories.

We are now the largest Customs broker in the United States,
clearing over 15 percent of all U.S. imports. Moberly, now known
as UPS Freight Services, as Senator Baucus has pointed out, was
headquartered in Sweet Grass, Montana. The port of Sweet Grass
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is the eighth largest port of entry by volume along the northern
border.

I am pleased today to provide perspectives from the northern
border at today’s hearing on homeland security and international
trade.

Canada is our largest trading partner. Over 80 percent of all Ca-
nadian exports are destined for the United States. As such, the
U.S.-Canada border must be taken into account when considering
the issues of border security and international trade.

I would like to make four points today. First, let me say that
UPS Freight Services supports the creation of a Department of
Homeland Security. With proper execution, we are hopeful that
this new department will streamline current and future security ef-
forts undertaken by various agencies now into a single organiza-
tion.

We believe that the events of September 11 have forever changed
the way that trade moves across borders, and we wish to be part
of the solution.

Second, we believe that the facilitation of trade must remain the
top priority of the United States. To accomplish this critical goal,
we believe that the U.S. Customs Service should remain the lead
agency that manages the flow of trade.

For over 200 years, Customs has maintained a dual mission of
trade facilitation and law enforcement. There is a strong coopera-
tive relationship at the local level and at the national level between
Customs and the trade community. They really do work together.
Allowing the efficient flow of legitimate trade across borders allows
law enforcement to use its valuable resources to focus on potential
problem areas.

Third, the dual mission of security and trade facilitation can only
be accomplished with strong technology systems to manage the
flow of information about the goods that are crossing the border.

The development and deployment of the Automated Commercial
Environment, or ACE, is necessary to modernize information flow.
ACE and other information systems will provide the needed infor-
mation to Customs, making them more efficient for them to con-
duct risk assessment on shipments.

Lastly, I would like to touch on some important issues that affect
the movement of trade on the northern border. Numerous govern-
ment agencies play a significant role in the movement of goods.
USDA, EPA, DOT, Fish and Wildlife, FCC, and Food and Drug are
just a few.

Some of these agencies collect electronic information on imports,
expediting the clearance of goods in a timely fashion. Improve-
ments to the current process are needed, as is adequate staffing.

It is imperative that agencies that wish to examine cargo cross-
ing our borders be there when the cargo is, 24 hours a day, 7 days
a week. That is when Customs and the brokerage community are
there today.

The cargo should be inspected and a determination made regard-
ing admissability prior to it leaving the port of entry. There are
many opportunities for Canada Customs and U.S. Customs to part-
ner and harmonize their clearance processes. Existing initiatives
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should be expanded and new initiatives with the Canadians should
be developed.

For the entry of goods over $2,000, Customs requires the IRS em-
ployer identification number or Social Security number of the ulti-
mate consignee. In practice, this is problematic in the case of our
non-commercial customers, as private citizens are reluctant to re-
veal such personally identifiable information, especially in this day
and age of identity theft.

There are many legislative proposals before Congress that would
mandate new requirements for advance manifesting of cargoes.
UPS Freight Services opposes any requirement that the har-
monized tariff schedule number to six digits be provided prior to
entry. This requirement would only impede the flow of goods, with-
out improving our Nation’s security.

It is my belief that the application of the HTS is Customs’ busi-
ness and should be left to licensed individuals to make that deter-
mination.

The success of our economy is dependent on the free flow of
trade, and UPS supports any new free trade initiative, such as the
U.S.-Singapore Free Trade Agreement.

Additionally, UPS fully supports the passage of the trade pro-
motion authority to ensure our future position as a global leader
in trade. As a member of the Customs brokerage community for
over 25 years, I have witnessed many changes and improvements
in the flow of trade across our Nation’s borders.

As we embark on the creation of the Department of Homeland
Security, I believe that we have a tremendous opportunity to
streamline the flow of legitimate trade while protecting our bor-
ders.

I appreciate the opportunity to testify and I would be happy to
answer any questions. Thank you.

The CHAIRMAN. Thank you, Ms. Comstock, very much. Very in-
formative.

[The prepared statement of Ms. Comstock appears in the appen-
dix.]

The CHAIRMAN. Mr. Clawson?

STATEMENT OF JAMES B. CLAWSON, CHIEF EXECUTIVE
OFFICER, JBC INTERNATIONAL, WASHINGTON, DC

Mr. CLAWSON. Thank you, Mr. Chairman and Senator Mur-
kowski. It is a pleasure for me to be here.

Let me start by thanking this committee for their continued in-
terest and authorizations over the years, and for their support for
the Customs Service.

I would ask that my written testimony be included in the record,
because I plan to use my time to respond to some of the issues in
the discussion we have already had here today.

The CHAIRMAN. Without objection it will be included.
Mr. CLAWSON. Thank you.
[The prepared statement of Mr. Clawson appears in the appen-

dix.]
Mr. CLAWSON. Certainly, on behalf of the Joint Industry Group,

we are supportive of the President’s proposal to create a new de-

VerDate 11-MAY-2000 16:38 Apr 01, 2003 Jkt 000000 PO 00000 Frm 00029 Fmt 6633 Sfmt 6633 83465.000 SFINANC2 PsN: SFINANC2



26

partment of Homeland Security to which the Customs Service will
be moved.

I think there are some misconceptions, in some of the testimony
today and in some of the things that I have heard, on the proposals
we have made in the past. There is no desire to wall off or in any
way create separate agencies within the new department. Part of
our proposal, and what we have been saying, is that what you
count, counts. It is an old adage.

If you have a commercial function that is subsumed under an
Under Secretary for Border Enforcement and Transportation Secu-
rity, those working for that Under Secretary will be more con-
cerned, for whatever set of reasons, to be more responsive to the
security functions and the security requirements than they would
be to their responsibility to the facilitation and the commercial
side.

There needs to be an equal voice at the level of the Under Sec-
retary, for the Commercial operations within customs. It may be
organized as a Commissioner or Under Secretary, similar to the
Commerce Department where there is a Commissioner of Patent
and Trademarks and an Under Secretary of Commerce. There are
other parallels within the government—where there is a voice for
the commercial side. This is necessary to guarantee consistency. So
that with our 300 ports, for example, you do not have port shop-
ping. I was very concerned as I listened to Senator Murkowski talk
about heightened security at his airport and the diversion of cargo.
That happens frequently.

We need to have the ability to have a voice equal to that of the
physical security side in the department of Homeland Security who
is going to be able to speak up for the concerns and needs of the
commercial side.

So those proposals that have been put forth are not a matter of
walling off and creating separate functions for customs. It is a mat-
ter of having the economies of scale and having the one border in-
spection agency, as is proposed. And we support that.

But it is having, at the departmental level, a voice, a Commis-
sioner of Customs, an Under Secretary, at the same level as the se-
curity folks. He can remind the security people that there is an-
other function for customs. That there is a parallel, equal, and dual
role, and that the priorities for the protection of the employees, is
as important as the protection of our Nation.

It is very hard to have equal priorities. Most people think pri-
ority means, that one is more important than the other. But this
balancing act must be ensured, and it must be ensured, in my
view, by Congressional action and the oversight.

We would propose that this committee retain oversight over all
of those trade and commercial functions that you have heard about.
You must have it overnight. That is what it is all about.

It is perfectly alright to have parallel functions. We do it in the
cabinet. You have a State Department who has different views
than the Defense Department, and we manage to work those out.

To suggest somehow that there will be a failure or that it will
cause more trouble for the trade if, in fact, you have a separate
Under Secretary who is looking out for the trade interests, I think
is just a misconception and a misunderstanding.
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The devil is in the details on how you do it. I totally agree with
you. But I think, working together, we can find this balance within
the new department where you can have a commercial function,
working side by side with the security function.

There are some current stories that I think are interesting and
give reason to why this must be done.

In 1994 we passed the MOD Act and we spent seven years trying
to get it funded out of the department. We were always told by
OMB that if trade will pay for it, even though we are paying $1
billion a year in user fees, then they would do it.

At the same time, customs is getting new technology, new air-
planes, and are spending hundreds of millions of dollars in enforce-
ment technologies that they can implement.

Already today we have the problem within the Customs Service
of continually fighting for the voice of the trade to try and keep the
trade facilitation views open so that it would not be subsumed in
the view that we must protect our Nation. We must protect the na-
tion. But we need that other voice to step forward.

We do have some funding for ACE, and we appreciate Congress
for providing this funding. It is there, and I agree with all of the
comments that have been made regarding ACE.

But it has been 2 years since it has been funded, and the con-
tract has been let, but we are still waiting for a lot of these things
to happen. At the same time, they have implemented hundreds of
millions of dollars worth of new technologies for security.

The point I am trying to make here, is that you need someone
at a high level who is going to be concerned and step forward to
ask they do not forget the commercial operations. It is just as im-
portant as enforcement and you have got to pay attention. Again,
we would appreciate this committee’s interest in making sure that
that happens.

The CHAIRMAN. Thank you, Mr. Clawson, very much.
Mr. Gallo?

STATEMENT OF RICHARD J. GALLO, NATIONAL PRESIDENT,
FEDERAL LAW ENFORCEMENT OFFICERS ASSOCIATION (ON
BEHALF OF HIMSELF AND SPECIAL AGENT GAIL PAPURE,
U.S. CUSTOMS SERVICE AND FIRST VICE PRESIDENT, FLEOA,
NEW YORK, NY

Mr. GALLO. Thank you, Mr. Chairman. On behalf of FLEOA, I
thank you for holding this hearing.

We are pleased to be here to discuss the issues as identified by
FLEOA’s Customs agent members regarding the Department of
Homeland Security and the Customs Service.

As many of our FLEOA members were present during the 1993
truck bombing of the World Trade Center, as well as the 9/11 ter-
rorist attacks, we take this issue personally.

FLEOA is a nonpartisan professional association exclusively rep-
resenting criminal investigators in all Federal agencies, and as
such we do not have any one agency’s turf to protect.

FLEOA has issued a white paper on the creation of the Depart-
ment of Homeland Security, the executive summary of which is at-
tached to our written testimony.
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I will very briefly cover some of the points I have covered in more
detail within the written testimony.

FLEOA’s Customs agents are extremely concerned that, one, nar-
cotics interdiction, and two, money laundering task forces which
work with other Treasury Department criminal investigators, will
be sacrificed as a mission.

Narcotics trafficking funds terrorism and we feel these types of
investigations must move with Customs, but we cannot sacrifice
one critical mission in exchange for another.

In addition, at the Office of Foreign Asset Control (OFAC) regu-
lations and prohibited ITAR items (International Trafficking Arms
Regulations) investigation should also move at Customs and not be
lost in the transfer of responsibilities. Also, we believe any future
DHS agents should have access to the current database that Treas-
ury agents now have access to.

Problems on the northern border. A tremendous number of indi-
viduals travel across the border. But how do we track these visi-
tors? They provide documents, but we do not know if real names
are being used in the traveler-provided ID.

On a daily basis, we arrest persons whose business it is to sell
fraudulent government identification. We recommend two sugges-
tions for the committee to review: one, fingerprinting, and two,
photographing those crossing the border. Without security, there
will be no trade.

Another topic is clearances for U.S. Customs agents. U.S. Cus-
toms criminal investigators need to have their clearances upgraded
to Top Secret from the current level of Secret.

Another issue, is the Inspector General’s offices that Senator
Grassley was mentioning. We are the agent’s association, yet we
are in favor of a strong and independent Inspector General’s office.
You will be doing us no favor by not providing a strong, inde-
pendent Inspector General to review us. We need that.

Another topic, is overseas attach́e offices. There is a growing con-
cern within the Customs overseas attach́es because in recent years
the FBI has opened overseas offices, despite having a domestic
charter.

They currently dictate the terrorism investigative function over-
seas. In the past, Customs’ financial investigators have been ex-
cluded from participating in these investigations, even if they have
more expertise in, or information relative to, that particular inves-
tigative function.

Overseas attach́e offices may well be the front line in our home-
land security. Therefore, the question is, who will direct investiga-
tions on homeland security matters overseas, the Department of
Homeland Security, the Department of Justice, or agents of the De-
partment of State’s Bureau of Diplomatic Security, which appar-
ently has at least one criminal investigator over 450 total, in every
single one of the 205 U.S. embassies and consulates throughout the
world?

FLEOA’s puzzlement over this issue extends to domestic home-
land security investigations as well. In the original proposal, this
fantastic concept of a Department of Homeland Security is charged
with protecting Americans’ homeland security.
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Yet, the agency within a different department retains the mis-
sion of investigation of violations of homeland security. We believe
this results in a duplication of effort, and we give examples in our
written testimony on this.

Keeping other agencies as the investigative agencies begs the
question, will the creation of the new department just create an-
other agency with the same problems we experience today, the lack
of sharing, dissemination, and investigative cooperation?

We do not believe the turf problems existing between law en-
forcement agencies will be magically solved by the formation of a
new department, but we do believe that, without the two-way flow
of information, the mission of the new department will be seriously,
if not fatally, compromised. We give examples of this non-commu-
nication between departments in our written testimony.

Recruitment and retention to pay Federal agents in high-threat
metropolitan areas has led to not only the FBI, but other agencies
having a very young force in high-threat metropolitan areas be-
cause these areas are synonymous with high cost of living areas.

FLEOA has been told that a majority of the FBI agents in areas
such as New York, San Francisco, and L.A. have less than 5 years’
experience on the job. Yet, these are the agents that work with
Customs agents and other agents from other Federal law enforce-
ment agencies.

This problem would be solved with a bill that is about to be in-
troduced by Senator Christopher Dodd, and co-sponsored by Sen-
ators Grassley, Lieberman, Warner, Biden, among others, and we
hope all of the Senators will support this law enforcement initia-
tive.

Due to lack of time, we do not mention certain issues that we ad-
dress in our written testimony, but please do not think they are of
any lesser importance. We would love to answer a question on why
you have great field agents doing great things in the field, yet fun-
neling them to what seems to be a black hole in headquarters.

In closing, we see no problem with the creation of the Depart-
ment of Homeland Security that is insurmountable. However, there
are problems. We must not turn a blind eye and say that there are
not any problems.

The bipartisanship and the knowledge that 3,000 of our fellow
citizens have died, among whom were Larry Virgillo, a New York
fire department firefighter who was the brother of U.S. Customs
Agent Tommy Virgillo, and Patricia Kuras, the sister of U.S. Cus-
toms Special Agent Tommy Kuras; Diane Barry, the mother of U.S.
Customs Agent Kevin Barry, and other relatives, including some of
my own, cry out for us to respond to this. We can create a func-
tioning department that we all can be proud of.

Thank you for your time. I look forward to answering any ques-
tions you may have.

The CHAIRMAN. Thank you very much, Mr. Gallo, for your very
strong statement.

[The prepared statement of Mr. Gallo appears in the appendix.]
The CHAIRMAN. Dr. Light?
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STATEMENT OF DR. PAUL C. LIGHT, SENIOR FELLOW AND DI-
RECTOR, CENTER FOR PUBLIC SERVICE, THE BROOKINGS
INSTITUTION, WASHINGTON, DC
Dr. LIGHT. Thank you very much for inviting me to testify.
I am from South Dakota. My parents told me I will be always

short, but I can be brief, so I will try to do so. [Laughter.]
Let me address three issues here. I was before this committee in

1997 when you did the IRS reorganization, and Senator Mur-
kowski, I was on Senator Glenn’s Governmental Affairs Committee
staff when we elevated VA to cabinet status.

The IRS reorganization was designed to to reset the balance be-
tween a heavy enforcement pressure and more of a customer ori-
entation and more of an advocacy on behalf of taxpayers. I think
this committee did a number of things in the IRS bill that are in-
structive to governmental affairs.

Speaking as a former Governmental Affairs staffer, I read the
IRS reforms and see a lot of work in there that can be easily
transferrable to the Department of Homeland Security in terms of
personnel exemptions that would meet Ms. Kelley’s concerns, while
also giving the department needed flexibilities for the future.

Let me talk about three things here. Number one, the size of the
new department. It is going to be big. It is going to be about
225,000 full-time equivalent employees. That is neither good nor
bad, it just is.

We ought to resist the temptation to try to put a handle or some
sort of hold or tap on size as an arbitrary gesture to try to deal
with the pressures to keep government small.

We have got a big mission here and we should allow the agen-
cies, including Customs, within the new department to grow as
they need for their new missions, and also to service their old mis-
sions.

Second, in the case of Customs, this is one of at least four agen-
cies that are multi-mission agencies being moved into the depart-
ment. You have got Coast Guard, you have Immigration and Natu-
ralization, you have got FEMA, and you have got Customs.

The pendulum has been swinging back since September 11th,
and appropriately so, towards more of a due diligence disciplined
deterrence mode in these multi-purpose agencies, particularly INS
and Customs.

But that can create a possible imbalance, and I think that is a
concern for this committee. Can we go so far in the deterrence ac-
tivities in letting the pendulum swing that we lose the ability of
Customs and other agencies within the new department to do their
other missions that are more proactive and promotional in nature.

Now, there are at least three ways to protect the Customs’ mis-
sion of promoting trade and collecting revenue. One, is to split the
agency up and leave its revenue collecting functions at Treasury.
I think that is very difficult to do. It is difficult to do well. It is
not even easy to do poorly. It is very hard to divide these babies
when you start into it.

The second thing you can do, is to wall off the agency by creating
a discrete entity within the new department called the Customs
Service. That would be my preference. That is the Governmental
Affairs’ bill’s preference. A directorate for Customs, possibly other
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directorates that allow the agencies that are being moved to main-
tain their essential character.

As you did with IRS, you could create an oversight board here.
You could create a trade advocate. The jury is still out on whether
those two options have worked particularly well on IRS.

We do have a taxpayer advocate, we do have an oversight board,
and you could easily attach those two devices to the homeland se-
curity bill to promote trade and to ensure the proper collection of
revenue.

I agree with Ms. Kelly on the issue of waivers for Title 5. I be-
lieve the Secretary needs maximum flexibility to do his or her job.
I believe that the civil service system is in desperate need of repair,
but I also believe that the workforce at the new department should
not spend its first 100 days thinking about whether it is going to
be fired.

I think there are easy ways of designing flexibilities in the stat-
ute that will give the Secretary authority to move quickly with an
appropriate civil service system, but that will not scare Federal em-
ployees into lower productivity during the very time when they
need to be focusing most on getting this reorganization to work.

There is a waiver on reorganization authority. I think the Sen-
ators and the committee should take a look at whether or not that
waiver is overly broad. It would give the new Secretary extreme
authority to reorganize, with bare notification of Congress, and I
think perhaps goes too far on the reorganization side.

Finally, on the issue of Presidential appointees, I am an Article
1 person. I believe that all Presidential appointees, all Assistant
Secretaries, should be subject to the full review, advice, and con-
sent of the U.S. Senate.

I do not believe that the President’s proposal, which contains up
to 10 Assistant Secretaries to be appointed without Senate con-
firmation, should stand. I think all Presidential appointees should
be brought before an appropriate committee, and I believe that we
can easily have the number in this bill and get just as much effi-
ciency from the new department.

That is as brief as I can be. Thank you very much.
The CHAIRMAN. Very good. Thank you, Dr. Light.
[The prepared statement of Dr. Light appears in the appendix.]
The CHAIRMAN. I would like it if you could follow up a little bit

on what you touched on. What is going to happen to the employ-
ees? I would like other people to respond to this, too.

They are very high-quality employees. They are experts in their
areas at Customs. They are all getting transferred over to the new
department. What is the likelihood that some of them might say,
well, now it is time to retire, or take early retirement, not knowing
what is in store for them at the new department.

The devil that you know is often better than the devil you do not
know. There is a concern that a lot of experts, a lot of top people
are going to take this opportunity to leave.

Dr. LIGHT. If I were a Federal employee right now, I would bet
to stay. I think that Federal pay is going to go up. I think that
Congress will, within the next year or two, address the compression
at the senior executive levels of the Federal pay system and will
also address pay imbalances lower down.
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I am an optimist about the possibilities of pay reform in Con-
gress, and therefore I bet that Federal employees will stay in the
hopes that we will address fundamental pay issues. There are al-
ways going to be some number of employees who will take the op-
portunity of a reorganization to exit.

Past reorganizations, the logical comparisons being DOE, Depart-
ment of Energy, Department of Transportation, did not see dra-
matic exits at that time, but that was during an era when we had
golden handcuffs on our employees through the old CSRS retire-
ment system. We are now operating under a new retirement sys-
tem.

The CHAIRMAN. Ms. Kelley, do you have some views on that?
Ms. KELLEY. I do, Mr. Chairman. I think there are surely some

employees who will fall in the category that Dr. Light describes
and hope that something will finally be done on these issues that
make it such a difference to them.

But the last numbers I saw indicate that 36 percent of employees
in the U.S. Customs Service are eligible to retire within the next
few years. Anecdotally, from talking to our members across the
country, because of their concerns about a reorganization, a loss of
the identity of Customs and of the recognition of the expertise of
the work they do every day, they are counting the days.

So I fear that many of them—surely not all, but many of them—
will take the first opportunity to exercise their retirement rights,
and that will be a huge loss to the Customs Service, to the new de-
partment when it really needs it the most as they are trying to
stand up a whole new organization. So, I am very worried about
it.

Mr. GALLO. Actually, Mr. Chairman, speaking on behalf of the
criminal investigators, what Ms. Kelley was saying is going to be
throughout the law enforcement community. There are a lot of
companies that are now reevaluating their own security issues with
a light on what can happen to their business.

Therefore, I guess you could say this newfound respect for their
security issues—where before they just had a guard at the front
door—is going to be translated into dollars and in salaries and it
is going to entice a lot of people in the Federal criminal investiga-
tive pool because we are allowed to retire at the age of 50 with 20
years of service.

At the age of 51, 52, if you already have 23 years in, if you speak
to a financial consultant, they are telling you that you are giving
back money to the government by staying employed. Again, the
other option is, all these companies that are having this newfound
respect are hiring someone who was a Federal agent.

The CHAIRMAN. Mr. Banks, you said you think the transfer is a
good idea if three points are met, but you did not give me a reason
for the transfer. Why go ahead and transfer? You say that there
are three functions that should be kept where they are, some dis-
crete functions.

The automation system is one of your conditions. You said that
Customs has created good, close relationships with various other
agencies. If that is the case, why should there be a transfer now?

Mr. BANKS. Well, Mr. Chairman, that is a very good question.
Quite frankly, what you have today at the border, is if you look at
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the northern border with Canada, you will have in one booth an
immigration inspector, and in the next booth, a Customs inspector.
Just even trying to do the assignments, if you put them basically
under the same leadership, I think you are going to achieve greater
economies of scale and you are going to achieve greater coordina-
tion between these entities.

Right now, INS is cross-designated to do certain Customs work.
INS cross-designates Customs, Customs cross-designates the Coast
Guard.

I mean, everybody is trying to cover everybody else right now in
their own three separate departments. If you really want to get
down to at least a hoped-for greater coordination and greater
synergies between the departments, I really do think that there are
some opportunities.

There have been two decades, probably better than two decades,
of studies of just about Customs and Immigration, that they should
be merged. I think virtually every one of them has come to the con-
clusion that it makes managerial sense to do this.

Yes, you are absolutely right. It ultimately comes down to the
people. The people drive everything. But right now there are some
organizational stumbling blocks that stand in the way of people
trying to cooperate together.

The CHAIRMAN. I appreciate that.
Does anybody disagree with Dr. Light’s Article 1 views, that is

that assistant secretaries should be confirmed by the Senate? Does
anybody disagree with that?

Mr. GALLO. No.
The CHAIRMAN. Neither do I.
Dr. LIGHT. Let it be noted that there was no disagreement. It

happens so rarely when I say something that I would like to mark
the date and time.

The CHAIRMAN. All right.
Mr. BANKS. Mr. Chairman, one thing on that.
The CHAIRMAN. Yes.
Mr. BANKS. If you go to the Ways and Means comments on 5005,

it talks about establishing a 20-person organization within Treas-
ury to kind of monitor some of the trade issues. That does not en-
tire make sense either.

If you are going to set up a staff or have oversight to ensure that
trade issues are represented, they really ought to be in the depart-
ment that is going to manage the organization and that is going
to deliver on those things. That should be the Assistant Secretary
promise.

The CHAIRMAN. All right. My questions have been somewhat
along the same vein. We have these people side by side, enforce-
ment and commercial. Why do we need a transfer?

Mr. BANKS. Oh, I think that is simple, for the reason you de-
scribe it, because you are under one department head. I think the
difficulty today is that, in different departments you have different
cabinet officers who are making different arguments to the Presi-
dent, to OMB, and whatever else.

I think, by having them equal within the same department, you
will thresh out all of those operational issues before you get up to
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the highest level. I think it is just better management style to do
it that way.

The CHAIRMAN. Well, you are an optimistic guy. I appreciate
that.

I do not have any other questions, really. Did anybody say any-
thing today that is either so outrageous, or almost so outrageous
that it deserves a response? Anybody? Here is your chance to say
something that has not yet been said which should be addressed,
but which has not yet been addressed.

Ms. KELLEY. If I could, Mr. Chairman. In response to a question
that Deputy Secretary Dam was asked about Title 5 and about em-
ployee rights under Title 5, one of the things that I think has got-
ten muddied up in this discussion is that, in spite of the comment
that was read into the record of what Governor Ridge said about
employee rights, that is not the language that is in the proposed
legislation 5005.

The words that are in the legislation make it very clear that the
Secretary and the OPM director, after the transfer occurs, could
make any changes they want to anything in Title 5, including whis-
tleblower, pay retirement, anti-discrimination, any of the things
under Title 5. It is a very long list. So the language in the legisla-
tion is very clear and is not what some have said in other settings.

There was a totally separate issue about the national security
issue and the question of the President’s authority to issue an exec-
utive order. They are two very different things that keep getting
confused in this conversation.

So, I would just like to make it clear that they are separate
issues, and very real issues, and are not appropriately reflected in
the language as it exists today.

If there was anything in writing that I could provide that would
assist this committee with its work on this issue, I would be very
glad to do that to make that distinction clear.

Dr. LIGHT. May I follow up on that?
The CHAIRMAN. Yes, very briefly.
Dr. LIGHT. Well, we had Kay James, the Director of Office of Per-

sonnel Management, over at Brookings yesterday. She said that
Federal employees can expect bargaining rights and whistleblower
protections, and so forth, from the new department. I have a lot of
respect for her, and I trust her greatly.

But there is a great distance between what employees can expect
and what they are guaranteed. I think that is what Ms. Kelley and
other Federal employee unions are getting at. It is an issue of in-
law rights rather than trust-me rights.

The CHAIRMAN. I appreciate that. Good point.
Mr. CLAWSON. I just had one. This is not on behalf of the JBC,

it is my own view developed during my 4 years at the Treasury De-
partment. The Federal Law Enforcement Training Center ought to
be moved.

It has no business staying in the Treasury Department. I was
chairman of the board of that organization while I was at Treasury.
Regardless if Congress sees so fit for it to remain in the Treasury
Department, for all of the reasons you described, I believe it just
does not belong there.

The CHAIRMAN. Some are going to want to put it in Justice.
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Mr. CLAWSON. No. It is better off in Homeland Security.
Mr. BANKS. Mr. Chairman, one other thing I would mention on

the language of the Ways and Means Committee relative to 5005.
One of the other things that was there, is there is a provision in
there that is very good in the sense of sending the message that
trade is important and they need to continue to be concerned about
the commercial function and smooth international trade.

However, it says, ‘‘The Secretary may not consolidate, alter, dis-
continue, or diminish those functions,’’ certain functions, and then
it specifically cites certain job occupations, like import specialists
and trade specialists, and all of the rest of them.

The trouble with putting that into statute is it roots Customs in
the past. Customs is trying to re-engineer the way it does business.
It is trying to automate, it is trying to move from a train-latching
process to account processing. It is just, we do not need to handcuff
the new management in order to be able to go in the direction this
needs to proceed.

The CHAIRMAN. That also gets to the fundamental point of, what
kind of a country are we? We are a democracy, as I like to remind
myself often. Winston Churchill once said, in effect, democracy, for
all of its fits and starts, delays, and in-efficiencies, and so forth, is
actually the world’s worst form of government, except there is none
better.

We are a democracy. We have separation of powers. We want to
do this right. We cannot be ‘‘too flexible’’ and have certain protec-
tions. But at the same time the Congress certainly has a very im-
portant role here in representing the people. The people would like
to have an executive branch of government.

This hearing goes a long way towards realizing what that really
means. Thank you all, very, very much.

The hearing is adjourned.
[Whereupon, at 12:00 p.m. the hearing was concluded.]
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