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I. INTRODUCTION

Last year, under the leadership of then-Chairmen Charles Grass-
ley and Arlen Specter, the staff of the Senate Committees on Fi-
nance and Judiciary (“the Committees”) conducted an extensive
joint investigation into allegations of lax enforcement, improper po-
litical influence, whistleblower retaliation, and related matters in-
volving the Securities and Exchange Commission (SEC). In this re-
port, we detail our findings and recommendations. Our rec-
ommendations follow the review of about 10,000 pages of docu-
ments, over 30 witness interviews, three Judiciary Committee
hearings, and a previously released set of interim findings.

On June 28, 2006, the Judiciary Committee held a hearing exam-
ining short selling activities of hedge funds and independent ana-
lysts. On September 26, 2006, the Committee’s second hearing ex-
amined enforcement of insider trading prohibitions and insider
trading by hedge funds, especially trading ahead of mergers. On
December 5, 2006, the Committee’s third hearing focused on allega-
tions that (1) the SEC mishandled its investigation of a major
hedge fund, Pequot Capital Management, (2) the SEC fired its lead
investigator in retaliation for reporting evidence of improper polit-
ical influence on the investigation, and (3) the SEC’s Office of In-
spector General failed to conduct a serious, credible inquiry into
the fired attorney’s allegations. Senators Specter and Grassley pre-
sented interim findings on the Senate floor on January 31, 2007.
This report concludes the investigation.

We commend SEC Chairman Christopher Cox for his full and
complete cooperation. Although the SEC initially “circled the wag-
ons,” its eventual cooperation allowed us to conduct a thorough,
independent review of allegations by the fired SEC attorney, Gary
Aguirre. According to Aguirre, his efforts to investigate insider
trading violations by Pequot were thwarted by his superiors after
he focused on the current Morgan Stanley Chief Executive Officer
John Mack. Aguirre alleged that requests to take Mack’s testimony
met resistance within the SEC and that his supervisor told him it
was because of Mack’s “powerful political connections.” Aguirre
claimed this dispute ultimately led to his firing. These allegations
were given short shrift by the SEC Office of Inspector General in
its initial report. However, under Chairman Cox’s leadership, when
Senate investigators raised questions, the SEC eventually opened
its investigative files. By making documents and witnesses avail-
able, Chairman Cox demonstrated a commitment to accountability
and transparency. That is the first crucial step to the SEC restor-
ing confidence in the integrity of its enforcement operations.

We also commend the SEC for increased enforcement efforts re-
garding insider trading, and specifically insider trading by hedge
funds, following our investigation. On March 1, 2007, in announc-
ing charges against 14 individuals in a brazen insider trading
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scheme, Chairman Cox stated: “Our action today is one of several
that will make it very clear the SEC is targeting hedge fund in-
sider trading as a top priority.” Linda Thomsen, Director of the
SEC’s Division of Enforcement, recently stated that the SEC has
made investigating insider trading ahead of mergers and acquisi-
tion one of its top priorities. Peter Bresnan, Deputy Director of the
SEC’s Division of Enforcement, stated in a CNBC interview on May
11, 2007: “Hedge fund managers are under enormous pressure to
show profits for their clients. . . . Not every hedge fund manager
can get those kinds of return through legitimate trading.” Bruce
Karpati, an Assistant Regional Director in the SEC’s New York of-
fice stated in May 2007 that the SEC is “actively studying the rela-
tionships that hedge funds have both inside the hedge funds and
outside” to see how information flows around financial markets,
and that the SEC is also looking at “more complex trading strate-
gies” at hedge funds. Also in May 2007, when the SEC filed
charges against a Hong Kong couple alleging they illegally traded
ahead of News Corp.’s offer to buy Dow Jones, Cheryl Scarboro,
SEC Associate Enforcement Director, stated: “Cases like this, in-
sider trading ahead of mergers, are a top priority and we will con-
tinue our pursuit of it, no matter where it occurs.” Finally, in early
2007 it was widely reported that the SEC began a fact-finding
study of the relationships hedge fund advisers have with
brokerages to determine if those contacts could lead to insider trad-
ing, and specifically has requested information about stock and op-
tions trading by major firms, including Merrill Lynch, Morgan
Stanley, UBS, and Deutsch Bank.

Linda Thomsen testified at the hearing on September 26, 2006
that “[rligorous enforcement of our current statutory and regu-
latory prohibition on insider trading is an important part of the
Commission’s mission.” The SEC, a civil enforcement agency that
uses civil sanctions to address insider trading, works with the De-
partment of Justice to enforce federal criminal law prohibiting in-
sider trading. In addition, the New York Stock Exchange’s 160
member Market Surveillance branch utilizes real time trading data
and specialized algorithms that generate alerts when stocks exceed
preset trading limits, which may be flagged for the SEC. Since
2001, the SEC has brought more than 300 insider trading cases
against several hundred individuals and entities.

Since our joint investigation commenced, the SEC and the De-
partment of Justice have brought several high profile insider trad-
ing cases.

e In November 2006, the SEC charged the head of several San
Francisco-based hedge funds with defrauding investors in the
Compass West Fund, Viper Founders Fund, and Viper Invest-
ments.

e In February 2007, the SEC charged seven individuals and two
hedge funds with insider trading ahead of announcements by
Taro Pharmaceuticals Industries regarding earnings and FDA
drug approvals.

e In March 2007, the SEC and federal prosecutors filed charges
against a dozen defendants, including a Morgan Stanley com-
pliance officer who pled guilty in May 2007 to charges that she
and her husband sold information about four deals—including
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Adobe Systems Inc.’s $3.4 billion purchase of Macromedia and
the $2.1 billion acquisition of Argosy Gaming by Penn National
Gaming, Inc.—to individuals who used the information in trad-
ing for hedge fund Q Capital Investment Partners and other
accounts.

e In March 2007, the SEC charged a UBS research executive
with selling information about upcoming UBS upgrades and
downgrades of the stock of Caterpillar, Goldman Sachs, and
other companies. The information was then used in trading on
behalf of hedge funds Lyford Cay, Chelsea Capital and Q Cap-
ital Investment Partners.

e In May 2007, a Credit Suisse investment banker was charged
with insider trading for leaking details of acquisitions involv-
ing nine publicly traded U.S. companies, including the $45 bil-
lion takeover of TXU Corp by a private equity firm.

e In May 2007, the SEC accused a former analyst at Morgan
Stanley and her husband, a former analyst in the hedge fund
group at ING, of making more that $600,000 by trading on
companies advised by Morgan Stanley’s real estate subsidiary.

e On May 30, 2007, the Barclays Bank and its former head trad-
er consented to entry of a court order requiring Barclays to pay
$10.94 million to settle charges of insider trading based on
Barclays’ authorization of trading in securities of companies
while the trader had material nonpublic information about
those companies because he served on bankruptcy creditor
committees of those companies.

e On June 13, 2007, the SEC filed and settled a civil injunctive
action against the former managing partner of a large law firm
who traded in securities of a company after he learned from a
job applicant that the company was about to be acquired.

e On dJune 13, 2007, the SEC filed an unlawful insider trading
complaint against a former bank vice president who had infor-
mation concerning an imminent sale of the bank.

The notion advanced by some that insider trading—unlawful
trading based on material, non-public information—is a victimless
crime, or that it benefits investors by more quickly introducing new
information into the market, is not accepted by Congress. Three
primary objectives of good securities market regulation are (1) in-
vestor protection, (2) ensuring that markets are fair, efficient and
transparent, and (3) reducing systemic risk. Moreover, Congress
has passed legislation intended to protect investors from mis-
leading, manipulative, or fraudulent practices, including insider
trading, front-running or trading ahead of customers, and misuse
of client assets.

Maintaining transparency, public confidence in the integrity of
our securities market, and a level playing field for the average in-
vestor are important goals of the SEC’s enforcement practices. The
booming merger and acquisitions market, lightly regulated hedge
funds under pressure to deliver extraordinary returns, and in-
creased use of complex trading strategies all present new opportu-
nities to profit from, and hide, unlawful insider trading. The junk
bond and insider trading scandals tied to the heavy corporate
merger and acquisition activity in the 1980s may have contributed
to the 1990 recession, and led to many successful criminal prosecu-
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tions. Because those events may be forgotten by a new generation
working on Wall Street, it is important for Congress to continue to
ensure that regulators have an appropriate focus on preventing a
recurrence of such activity and to effectively utilize the authority
and tools given to them under statutes and in the funding process.
Robust, but balanced, regulation is the foundation of our prosperity
and growth and the reason U.S. capital markets succeed. Deter-
ring, detecting, and eliminating fraud in an environment free of po-
litical influence is good for business.



II. EXECUTIVE SUMMARY

Pequot’s trades in advance of the GE acquisition of Heller
Financial were highly suspicious and deserved a thorough
investigation. In the weeks after a conversation with John Mack
and prior to the public announcement of GE’s acquisition of Heller,
Pequot CEO Arthur Samberg purchased over one million shares of
Heller Financial stock, and also shorted GE shares. On the day the
deal was announced, Samberg sold all of the Heller stock. He also
covered the short positions in GE shortly thereafter, for a total
profit of about $18 million for Pequot in a matter of weeks.

The SEC examined only a fraction of the other suspicious
Pequot trading highlighted by Self-Regulatory Organiza-
tions (SROs). GE-Heller represented just one of at least 17 sets
of suspicious transactions involving Pequot brought to the SEC’s
attention by organizations like the NYSE and NASD. However,
SEC managers ordered the staff to focus on only a few trans-
actions. In addition to GE-Heller, the SEC investigated trades in-
volving (1) Microsoft, (2) Astra Zeneca and Par Pharmaceutical,
and (3) various “wash sales.”

Staff Attorney Gary Aguirre said that his supervisor
warned him that it would be difficult to obtain approval for
a subpoena of John Mack due to his “very powerful political
connections.” Aguirre’s claim is corroborated by internal SEC e-
mails, including one from his supervisor, Robert Hanson. Hanson
also told Aguirre that Mack’s counsel would have “juice,” meaning
they could directly contact the Director or an Associate Director of
Enforcement.

Attorneys for Pequot and Morgan Stanley had direct ac-
cess to the Director and an Associate Director of the SEC’s
Enforcement Division. In January 2005, Pequot’s lead counsel
met with the SEC Director of Enforcement Stephen Cutler. Shortly
thereafter, SEC managers ordered the case to be narrowed consid-
erably. In June 2005, Morgan Stanley’s Board of Directors hired
former U.S. Attorney Mary Jo White to determine whether prospec-
tive CEO John Mack had any exposure in the Pequot investigation.
White contacted Director of Enforcement Linda Thomsen directly,
and other Morgan Stanley officials contacted Associate Director
Paul Berger. Soon afterward, SEC managers prohibited the staff
from asking John Mack about his communications with Arthur
Samberg at Pequot.

Seeking John Mack’s testimony was a reasonable next
step in the investigation. Several SEC staff wished to take
Mack’s testimony because they believed he: (1) had close ties to
Samberg, (2) had potential access to advanced knowledge of the
deal, (3) had spoken to Samberg just before Pequot started buying
Heller and shorting GE, and (4) was an investor in Pequot funds
and was allowed to share in a lucrative direct investment in a
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start-up company along side Pequot, possibly as a reward for pro-
viding inside information.

SEC management delayed Mack’s testimony for over a
year, until days after the statute of limitations expired. After
Aguirre complained about his supervisor’s reference to Mack’s “po-
litical clout,” SEC management offered conflicting and shifting ex-
planations for blocking Mack’s testimony. Although Paul Berger
claimed that the SEC had always intended to take Mack’s testi-
mony, Assistant Director Mark Kreitman said that definitive proof
that Mack knew about the GE-Heller deal was the “necessary pre-
requisite” for taking his testimony. The SEC eventually took
Mack’s testimony only after the Senate Committees began inves-
tigating and after Aguirre’s allegations became public, even though
it had not met Kreitman’s prerequisite.

The SEC fired Gary Aguirre after he reported his super-
visor’s comments about Mack’s “political connections,” de-
spite positive performance reviews and a merit pay raise.
Just days after Aguirre sent an e-mail to Associate Director Paul
Berger detailing his allegations, his supervisors prepared a nega-
tive re-evaluation outside the SEC’s ordinary performance ap-
praisal process. They prepared a negative re-evaluation of only one
other employee. Like Aguirre, that employee had recently sent an
e-mail complaining about a similar situation where he believed
SEC managers limited an investigation following contact between
outside counsel and the Director of Enforcement.

After being contacted by a friend in early September 2005,
Associate Director Paul Berger authorized the friend to
mention his interest in a job with Debevoise & Plimpton. Al-
though that was the same firm that contacted the SEC for informa-
tion about John Mack’s exposure in the Pequot investigation,
Berger did not immediately recuse himself from the Pequot probe.
Berger ultimately left the SEC to join Debevoise & Plimpton. When
initially questioned, Berger’s answers concerning his employment
search were less than forthcoming.

The SEC’s Office of Inspector General failed to conduct a
serious, credible investigation of Aguirre’s claims. The OIG
did not attempt to contact Aguirre. It merely interviewed his super-
visors informally on the telephone, accepted their statements at
face-value, and closed the case without obtaining key evidence. The
OIG made no written document requests of Aguirre’s supervisors
and failed to interview SEC witnesses whom Aguirre had identified
in his complaint as likely to corroborate his allegations.



III. RECOMMENDATIONS

The controversy over allegations of improper political influence
and the firing of SEC attorney Gary Aguirre garnered considerable
media attention. The public airing of evidence in support of those
allegations undoubtedly had an adverse impact on public con-
fidence in the SEC. The damage to public confidence in the SEC
as a fair and impartial regulator must be repaired if the agency is
to be effective and able to fulfill its mission.

However, the controversy is more than merely an issue of percep-
tion. Our investigation uncovered real failures that need real solu-
tions. Our recommendations focus on improving the Commission’s
approach to the management of complex securities investigations,
personnel problems, the handling of ethics issues, and the role of
the Inspector General. A more standardized, professional system
for dealing with these issues could have averted much of the con-
troversy. It could also improve employee morale and confidence in
management by ensuring more consistent, documented, trans-
parent, and careful internal deliberations.

For these reasons, we offer the following recommendations for
consideration:

1. Standardized Investigative Procedures: The SEC should
draft and maintain a uniform, comprehensive manual of pro-
cedures for conducting enforcement investigations, along the
lines of the United States Attorney’s Manual. The manual
should attempt to address situations or issues likely to recur.
It should set a consistent SEC policy where possible and pro-
vide general guidance for complex issues that require indi-
vidual assessment on a case-by-case basis, so that inquiries
are handled as uniformly as possible throughout the Enforce-
ment Division.

2. Directing Resources to Significant and Complex
Cases: The SEC currently lacks a set of objective criteria for
setting staffing levels and has no mechanism for designating
a case as critically important. The SEC should set standards
for assessing the size, complexity, and importance of cases to
ensure that significant cases receive more resources. The En-
forcement Division should develop and apply objective cri-
teria for determining how many attorneys, paralegals, and
support personnel should be assigned to a particular case.

3. Transparent and Uniform External Communications:
The SEC should issue written guidance requiring super-
visors to keep complete and reliable records of all outside
communications regarding any investigation.* The need for a

*As a starting point for drafting such a policy, the SEC should review and consider adapting
an approach similar to that of the Food and Drug Administration in 21 C.F.R. §10.65(e). How-

Continued
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clear record and transparency is especially acute regarding
any communications by supervisors that exclude the staff at-
torney assigned to the case. The SEC’s guidance should gen-
erally discourage supervisors from engaging in such commu-
nications without the knowledge or participation of the lead
staff attorney. The SEC needs to present one, consistent po-
sition to parties involved in its investigations.

4. Greater Office of Inspector General (OIG) Independ-
ence and More Thorough Investigative Procedures:
The hallmarks of any good Inspector General are independ-
ence and integrity. However, the reputation of the Inspector
General within the SEC appears to be that of an office close-
ly aligned with management, lacking independence. In addi-
tion to the facts of the Aguirre case, we received numerous
complaints about the OIG from both current and former SEC
employees. The OIG should develop a plan to ensure inde-
pendence from SEC management and the General Counsel’s
Office, and to ensure that its future investigations of allega-
tions against management are thorough, fair, and credible.
The SEC needs to implement a directive requiring its Office
of Information Technology to provide thorough and timely re-
sponses to SEC/OIG document requests. Since the purpose of
the OIG is to ensure integrity and efficiency, a document re-
quest in connection with an SEC/OIG investigation should be
among the highest priorities.

5. Timely and Transparent Recusals: The SEC should re-
view its guidance to employees regarding their obligations to
recuse themselves immediately from any matter involving a
potential employer with whom the employee has had contact,
either directly or indirectly through an agent. Recusals
should be communicated in writing to all SEC staff who have
official contact with the recused individual, and a record of
the recusals should be centrally maintained by a designated
ethics officer. The appearance created by having undisclosed
contacts with potential employers while still participating in
an enforcement matter involving that potential employer un-
dermines public confidence in the fairness and impartiality
of the SEC.

6. Standardized Evaluation Procedures: Employee evalua-
tions should be submitted in a timely manner, according to
an established schedule. Evaluations should not be prepared
outside or apart from the established procedure. Although it
is appropriate to document performance issues and to dis-
cuss them with the employee as the issues arise, submitting
a re-evaluation with substantive changes after the regularly
scheduled evaluation is submitted can raise questions.
Where the re-evaluation occurs just after an employee re-
ports alleged wrongdoing by a supervisor, it tends to suggest
that retaliation is driving the process rather than an honest
attempt to evaluate employee performance.

ever, the current FDA regulation has its own flaw in that it only requires documentation of out-
side meetings when the agency “determines that such documentation is useful.” That exception
is too broad. All material communications about an investigation between senior SEC managers
and third parties should be included in the policy.



IV. TABLE OF NAMES

U.S. Securities and Exchange

Commission:
Christopher Cox ....c.cccevveeviieiviennieanns Chairman
Enforcement Division:
Linda Thomsen ........ccccoeceeeveeniiennnenne Director
Paul Berger .....cccccovvevveveciieencieeenn, Associate Director (now partner at
Debevoise & Plimpton)
Mark Kreitman ..........cccceveeenieennenne Assistant Director
Robert Hanson ........ccoccceviviicenicnnnenn. Branch Chief
Gary AgUirre ......ccoccceeeeveeeecnveeeecieeennns Former Attorney
James Eichner ... Attorney
Hilton Foster .....ccccoovvveeeevieeeeeeieeinennnn. Attorney (Ret.)
Office of General Counsel:
William Lenox .....cccccceeeeeeveenienneennnen. Ethics Counsel
Office of Inspector General:
Kelly Andrews .....ccccccveeveveeencieeeennnenn. Associate Counsel
Walter Stachnik .......... ... Inspector General (Ret.)
Mary-Beth Sullivan .........ccccoeeveeneen. Assistant Inspector General for Inves-
tigations
Office of Market Surveillance:
Joseph Cella .....ccccoeevveviieniieeiiiiene, Chief (Ret.)
Thomas Conroy .. ... Market Surveillance Specialist
Eric Ribelin .....c.cccooceviiiniiiiiniieeee Branch Chief
Pequot Capital Management:
Gerald Poch .....cceevvvviieiiiiieieeeieeen Managing Director, Applied Technology
Arthur Samberg ........cccoceeeeviiienriiieennns Chief Executive Officer
David Zilkha .....cccoovvveiieiiiiieieeiees Former Pequot and Microsoft employee
Morgan Stanley:
Eric Dinallo .....ccccevvviieeiiiiieiieeeieees Former Head of Regulatory Group
Gary Lynch ......ccooooeviiniiiiniiciieieeiees Chief Legal Officer
John Mack .....ccccceeviiviieniiiiieieeieee Chief Executive Officer

Other Counsel

Attorney Firm Representing
Irving Pollack .................... Fulbright & Jaworski ....... Pequot
Larry Storch .......cccvvenees Fulbright & Jaworski ....... Pequot
Audrey Strauss ................. Fried Frank .......cccceune.. Pequot
Mary Jo White .................. Debevoise & Plimpton ...... Morgan Stanley Board

9



10

Gary Aguirre’s Chain of Command

LINDA THOMSEN, DIRECTOR, DIVISION OF ENFORCEMENT
l
PAUL BERGER, ASSOCIATE DIRECTOR OF ENFORCEMENT DIVISION
l
MARK KREITMAN, ASSISTANT DIRECTOR, DIVISION OF ENFORCEMENT
l
ROBERT HANSON, BRANCH CHIEF, DIVISION OF ENFORCEMENT
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11

V. KEY EVENTS

Pequot’s Suspicious Trading

John Mack leaves as CEO of Morgan Stanley.

First known contact between with between Morgan Stan-
ley and GE regarding the Heller acquisition.

Arthur Samberg tells a Pequot employee that John Mack
would like to invest $5 million in Partners, a closed
Pequot fund.

Samberg tells another Pequot employee that Mack wants
to invest in a private equity deal known as Fresh Start
alongside Pequot funds. Mack is the only individual in-
vestor allowed to participate.

Mack travels to Switzerland to meet with Senior officials
from Credit Suisse, the parent company of Credit Suisse
First Boston (CSFB) about becoming CSFB CEO.

Immediately upon his return from Switzerland Mack con-
tacts Samberg.

Poch writes to Samberg “Great call with John Mack last
night.” Samberg replies, “He called here looking for you
last night.”

Upon Samberg’s direction, Pequot begins purchasing large
amounts of Heller stock. Also in July, Samberg directs
large amounts of GE stock to be shorted.

Credit Suisse First Boston (CSFB), a firm working on the
GE-Heller deal, hire’s John Mack as its CEO.

GE-Heller acquisition is announced. Pequot begins selling
its Heller shares and covering shorts on GE, earning
$18 million in profit in a matter of weeks.

The NYSE highlights Heller trades as a matter war-
ranting further scrutiny and surveillance.

Aguirre Hired at SEC

Gary Aguirre begins applying for positions at the Securi-
ties Exchange Commission.

Prior to being hired at the SEC, Aguirre files an EEO
complaint alleging that the SEC is discriminating
against him on the basis of age.

Aguirre is hired by the SEC Enforcement Division.

The Pequot Investigation Builds

Pequot Capital Management investigation is opened.

Aguirre requests transfer via letter to Paul Berger.

Lead lawyer representing Pequot meets with Director of
Enforcement Stephen Cutler. Aguirre is not invited, and
following the meeting is told to narrow the scope of the
investigation to only the most promising referrals.

Aguirre develops theory that John Mack tipped Arthur
Samberg regarding General Electric acquisition of Hell-
er Financial.

Aguirre receives “acceptable” performance evaluation, and
Hanson notes his “unmatched dedication to [the] case.”
Hanson writes to Aguirre, remarking “Mack is another

bad guy [in my view].”

Kreitman asks Aguirre to brief him on the evidence con-
cerning PCM’s suspicious activity.
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V. KEY EVENTS—Continued

June 15, 2005 ............... Aguirre and Ribelin meet with two FBI agents and an
AUSA for the Southern District of New York to discuss
the evidence.

June 20, 2005 ............... Hanson e-mails Aguirre, telling him, “Okay Gary you've
given me the bug. 'm starting to think about the case
during my non work hours.”

The Turnaround: Aguirre Attempts to Sustain Pequot Investigation

June 23, 2005 ............... Morgan Stanley’s Eric Dinallo contacts Aguirre to ask if
he is “going to proceed against Mack,” due to concerns
that an SEC investigation of Mack would affect Morgan
Stanley’s decision to hire him as CEO.

June 23, 2005 ............... Hanson allegedly tells Aguirre it will be difficult to sub-
poena Mack because of his “very powerful political con-
nections.”

June 23, 2005 ............... Berger states that no case will likely be filed against

Mack, despite never having been briefed on the inves-
tigation, according to Aguirre.

June 26, 2005 ............... Mary Jo White, an attorney at Debevoise & Plimpton
hired by Morgan Stanley to vet John Mack, contacts
Thomsen. According to Thomsen, she told White that
she couldn’t “tell [her] anything.” However, a set of
White’s talking points indicate that Thomsen said there
was “smoke” regarding Mack, but “surely not fire.”

June 27, 2005 ............... Aguirre e-mails his supervisors an analysis of the evi-
dence against PCM, alleging Samberg engaged in in-
sider trading based on a tip from John Mack.

June 28, 2005 ............... Aguirre proposes the interview of John Mack. He and
Kreitman have a “heated discussion” over the SEC’s re-
fusal.

June 29, 2005 ............... Hanson gives Aguirre a positive evaluation, commenting
“he has consistently gone the extra mile, and then
some.”

June 29-30, 2005 ......... Aguirre verbally informs Berger that he is resigning from
the SEC effective July 30, 2005.

June 30, 2005 ............... Morgan Stanley hires John Mack as CEO.

July 19, 2005 ................ Compensation Committee meets and approves Aguirre’s
pay increase.

July 25, 2005 ................ Kreitman calls evidence of Samberg’s motive “too vague,

as articulated to be meaningful.”
Allegations of Political Considerations/Aguirre Termination

July 27, 2005 ................ Aguirre rescinds his “resignation of June 30, 2005” by
sending an electronic message to Berger. He reports
Hanson’s comment about Mack’s “political connections.”

August 1, 2005 ............. Days after Aguirre alleges to Berger that Hanson blocked
Mack subpoena due to political considerations, Berger
instructs Hanson to do a supplemental evaluation of
Aguirre and another staff attorney in the group after
Hanson told him they were “looking to raise trouble.”

August 3, 2005 ............. Hanson and Aguirre discuss the Mack issue. Hanson
again refers to Mack’s “political connections,” according
to Aguirre.

August 4, 2005 ............. Aguirre writes to Hanson about his “political connections”

comment. Hanson replies, suggesting that “Mack’s coun-
sel will have 4uice’ as I described last night—meaning
that they may reach out to Paul and Linda (and pos-
sibly others).”
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V. KEY EVENTS—Continued

August 18, 2005 ........... Aguirre receives a merit increase based upon his perform-
ance.
August 24, 2005 ........... Kreitman proposes that Aguirre be fired. Hanson writes

in an e-mail to Aguirre that “the political clout I men-
tioned to you was a reason to keep Paul and possibly
Linda in the loop on the testimony. As far as I know,
politics are never involved in determining whether to
take someone’s testimony.”

September 1, 2005 ....... Aguirre is terminated from the SEC during his one-year
probationary period.
September 2, 2005 ....... On his last day of employment at the SEC, Aguirre wrote

to SEC Chairman Cox alleging that Mack was receiving
preferential treatment because of his political connec-
tions.

After Aguirre: Investigation Moves Away from John Mack and the GE-
Heller Trades

Fall 2005-Spring 2006 SEC abandons Mack-related aspects of the investigation.

September 8, 2005 ....... In an e-mail with the subject heading “Debevoise,” Law-
rence West (same staff level as Berger, and not a super-
visor of Aguirre’s) e-mails Berger, letting him know that

9. G

he mentioned Berger’s “interest” to Mary Jo White dur-

ing a call.

October 20, 2005 .......... Rumors begin to circulate that Berger is leaving the SEC
to accept a partnership position at Debevoise &
Plimpton.

November 29, 2005 ...... The SEC Office of Inspector General completes its inves-

tigation and concludes Aguirre’s allegations lack suffi-
cient corroborating evidence.

January 20, 2006 ......... Aguirre files a lengthy 56-page confidential Office of Spe-
cial Counsel Complaint against the SEC, several of its
Commissioners and his superiors. He later withdraws
the complaint and seeks review by the Merit Systems
Protection Board (MSPB), which remains pending.

February 10, 2006 ....... Berger recuses himself from any matter involving
Debevoise & Plimpton and Goodwin Proctor.
April 17, 2006 .............. Finance Committee sends its first letter to the SEC re-

questing a briefing on the Pequot investigation, co-
signed by the Banking Committee Chair.

April 28, 2006 .............. The SEC’s Office of Inspector General issues its semi-an-
nual report for the period October 1, 2005 to March 31,
2006. The OIG Report recounts an allegation of abuse of
discretionary authority and the resulting investigation.

May 15, 2006 ................ Aguirre’s third-level manager, Paul Berger, submits his
resignation to SEC Human Resources. He becomes a
partner at Debevoise & Plimpton in its D.C. office be-
ginning June 1, 2006.

June 23, 2006 ............... The New York Times runs a story by Walt Bogdanich and
Gretchen Morgenson titled “S.E.C. is Reported to be Ex-
amining a Big Hedge Fund.”

June—dJuly, 2006 ........... SEC prepares to take Mack testimony, subpoenas two
CSFB executives. Kreitman assigns a staff attorney to
take the testimonies with only two days advanced no-
tice. Kreitman tells attorney, “you don’t need to prepare
that much for it.”

July 6, 2006 .................. At Chairman Cox’s request, OIG reopens its investigation
into Aguirre’s allegations.

August 1, 2006 ............. The SEC questions John Mack.
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V. KEY EVENTS—Continued

November 30, 2006 ...... The SEC closes the Pequot investigation.

December 5, 2006 ........ Judiciary Committee holds hearing, “Examining Enforce-
ment of Criminal Insider Trading and Hedge Fund Ac-
tivity.”

January 31, 2007 ......... Committees release interim findings.



VI. The Pequot Investigation

A. Pequot’s Suspicious Trading Surrounding the
GE-Heller Acquisition

Pequot Capital Management (PCM or Pequot) is “an investment
advisory firm.”! Led by Chairman and CEO Arthur Samberg,
Pequot employs numerous analysts who are charged with following
various companies’ stock and making investment recommenda-
tions.2 The firm employs “a research driven approach” to guide its
investments in publicly traded companies.” The fund managers
whom Samberg supervises interact with Pequot’s analysts daily
and make “sure they are doing diligent work in understanding bal-
ance sheets, income statements” and “meeting with companies
[and] assessing industry trends.”* At all times relevant to this re-
port, Pequot “was managing over $15 billion” in stocks and other
investments.?

In the summer of 2001, General Electric (GE) acquired Heller Fi-
nancial. The deal was in progress for months, but was not an-
nounced until July 30th.6 Before that announcement, knowledge
that the deal was 1n progress constituted material non-public infor-
mation and was therefore subject to prohibitions on insider trading.
In other words, a reasonable investor contemplating a purchase or
sale of either GE or Heller stock would want to know about the ac-
quisition in assessing the companies’ stock prices. When an acquisi-
tion is announced, the price of the purchasing company typically
falls, and the price of the purchased company typically rises. In
this case anyone with knowledge of the deal before it was an-
nounced could purchase Heller and short GE for virtually guaran-
teed profits.”

Samberg directed the purchase of “a little over a million shares”
of Heller Financial stock in July 2001, before GE’s acquisition was
announced8 at an estimated cost between $34 and $38 million.? He
directed Pequot to short shares of GE during the same time pe-
riod.10 Just after the acquisition was announced, Samberg sold the
Heller stock and covered the GE short position, resulting in ap-
proximately $18 million in profits over a period of a few weeks.

Pequot’s trading in Heller and GE is summarized in Figure 1
and Figure 2 (see pps. 47-48). As illustrated in the figures,
Samberg attempted to purchase many more shares of Heller than
his traders could safely execute without driving up the price. On
some days, he authorized purchases of well over 200% of the total
daily volume of trading in Heller.

The Heller transactions were initially highlighted in an advisory
from the New York Stock Exchange (NYSE) to the SEC Enforce-
ment Division as suspicious.!! Nearly three years later, the matter
was investigated by SEC Enforcement Staff Attorney Gary Aguirre
who also discovered that Pequot had shorted GE.

(15)
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During the SEC investigation, Arthur Samberg testified that he
decided to purchase Heller stock without any assistance, advice, or
consultation with the fund managers he had hired to analyze pos-
sible investments for Pequot.12 Though he testified generally about
outside analyst reports,!3 Samberg did not “have a clear recollec-
tion of reading any analyst’s report in that time period.”14 He could
not identify even a single analyst’s report upon which he relied in
making the decision to purchase Heller Financial shares in July
2001.15

When asked how long he had been following Heller Financial
stock prior to buying over one million shares, Samberg testified, “I
really had not [followed] Heller Financial closely in the way people
follow stocks before it was purchased.”'® Samberg’s account de-
scribed the trades in Heller and GE as being executed contrary to
the regular process for investments at Pequot.17

Taken together, the timing of the trades, the lack of consultation
or advice, the unsuccessful attempts to purchase even larger
amounts of Heller stock prior to the acquisition, Samberg’s evolving
rationalizations for the trades, and the NYSE advisory all add up
to circumstances that are, at the very least, suspicious. These
transactions suggest that a thorough and wide-ranging investiga-
tion was needed.

B. The Early Stages of the Investigation
1. The SEC’s Delayed and Truncated Investigation

a. Time Elapsed between Trades and Serious Investigation

The trading occurred in July 2001 when Pequot CEO Arthur
Samberg began purchasing Heller and shorting GE a few weeks be-
fore the announcement that GE would purchase Heller. The NYSE
highlighted some of these trades for the SEC on January 30,
2002.18 It appears that the SEC did little to investigate these
trades until after Gary Aguirre joined the Commission over two
years later on September 7, 2004. In fact, it is clear that Aguirre
was the driving force behind the investigation of the GE-Heller
trades that had otherwise remained dormant at the SEC. The origi-
nal investigation of Pequot was opened on other suspect trades that
were investigated prior to Aguirre’s employment. It was not until
Aguirre took over the case that the investigation made real
progress in examining suspect trades in GE and Heller.

b. Supervisors Order a Limited Inquiry

The staff initially believed that the key to bringing an insider
trading case against a large hedge fund would be to demonstrate
a pattern of suspicious behavior in a series of transactions. As re-
tired SEC Senior Counsel Hilton Foster explained, proving a case
against a hedge fund would be difficult because of the sheer volume
of hedge fund transactions:

A hedge fund is an entity that has a whole bunch of other peo-
ple’s money and invests in all kinds of different securities. So
if you go in and say, I think, Hedge Fund A, you engaged in
insider trading in IBM, they will open their files and say, we
make two million trades a year, and so what if we got lucky
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on IBM? It’s very difficult to prove a case where they've got
that kind of trading history all over the board. So what you do,
from an investigative standpoint, is you see whether there’s a
pattern there. . . . So hedge funds are different than the ordi-
nary investigation.

L S

So that’s why you have to go back and say, if we’re going to
do this investigation we can’t just be looking at Heller, because
no matter what we find there will be an explanation. But if
you’ve got Heller and 12 others . . . then you've got something
you can work with[.]19

Ultimately, however, the SEC did not pursue this strategy. In-
stead, following a meeting between Pequot’s lead counsel, Audrey
Strauss, and the SEC Enforcement Director Stephen Cutler, the
staff was ordered to investigate only a few of the suspicious trans-
actions identified by the self-regulatory organizations (SROs). Ac-
cording to Aguirre:

[IIn early February 2005, less than a month after staff had ob-
tained subpoena power and before any subpoenas had been
issued. [Assistant Director Mark] Kreitman directed that the
PCM investigation be narrowed to two or three matters.
Kreitman had expressed his approval a few days before when
the investigation was increased to include seventeen referrals.
... It came approximately two weeks after an influential attor-
I(ljeylrepzrz)esenting PCM met with Enforcement Director Stephen
utler.

This account was corroborated by Eric Ribelin, who added that the
team members working on the case were left out of the meeting be-
tween Strauss and the Director of Enforcement.21

SROs identified between 17 and 25 sets of suspicious trading in-
volving Pequot. The GE-Heller trades represent only one such set
of transactions. Others investigated by the SEC will be discussed
briefly below. However, the SEC did not examine most of the sus-
picious activity in any depth. Given the SEC’s limited resources, it
may have been reasonable to focus on the most suspicious trans-
actions. SEC Enforcement Division Associate Director Paul Berger
and Assistant Director Mark Kreitman described the need to triage
especially large cases due to limited resources.22 However, an arbi-
trary restriction on investigating other transactions that could help
demonstrate a pattern, as in the strategy described by Hilton Fos-
ter, simply makes an already difficult task even more so.

Even after narrowing the scope of the case, there were complex
transactions to analyze and millions of documents to review. De-
spite the number and complexity of the remaining suspicious
Pequot transactions, the SEC assigned only one staff attorney to
the investigation full-time: Gary Aguirre. He had part-time assist-
ance from just a few other staff, including some attorneys and some
personnel from the Office of Market Surveillance. Aguirre shared
one paralegal with several other staff attorneys working other
cases. By contrast, one law firm representing Pequot said it had 59
attorneys and paralegals working on the case and reviewing docu-
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ments 6 days and 60 hours per week.23 Given the importance and
size of the case, the SEC should have devoted more resources to it.

In cases of large, document intensive investigations, it appears
that the core mission of the SEC could be better served by the dedi-
cation of more support staff and attorneys. Such inquiries require
considerable support from administrative professionals, paralegals,
and law clerks.2¢ Aguirre shared one administrative assistant with
many other attorneys working on dozens of other investigations.
His pleas for additional assistance went largely unanswered. With-
out full-time assistants to focus on tasks such as document man-
agement and correspondence tracking, it is difficult to imagine how
one full-time attorney could conduct a complex securities investiga-
tion effectively.

2. Other Suspicious Pequot Trading

a. Wash Sales and Potential Stock Manipulation

Wash sales occur when someone both buys and sells the same se-
curity at the same price in a short period of time. Such trades are
not illegal per se, but are suspicious because they incur commission
costs yet offer no potential profit or loss.25 Sometimes such trades
are conducted for illegitimate accounting, tax, or market manipula-
tion purposes. Pequot engaged in a large number of wash sales
that the SEC began to investigate. Pequot provided the SEC with
“an extensive written response explaining that its trading occurred
to transfer beneficial ownership” of the stocks acquired in initial
public offerings (IPOs) from one class of fund investors to an-
other—from those eligible to participate in the offering to those in-
eligible to participate.26 Pequot argued that the practice was spe-
cifically sanctioned by the National Association of Securities Deal-
ers (NASD), one of the securities industry’s self-regulatory organi-
zations (SROs).27 However, the SEC did not independently deter-
mine whether Pequot’s investors met the criteria for participation
or exclusion of the IPOs at issue.28 It is therefore unclear whether
the SEC, the government body responsible for overseeing SROs,
sufficiently reviewed the NASD’s decision in order to make an inde-
pendent judgment that such wash sales should be allowed.

On August 3, 2005, Market Surveillance analyst Tom Conroy
generated a memorandum to the Pequot File in which he discusses
three scenarios in which Pequot engaged in “apparent” wash
sales.2?9 The three scenarios were as follows: (1) wash sales re-
ported as an agency cross30 in the immediate aftermarket of an
TPO, (2) wash sales reported as an agency cross in the aftermarket
of a secondary offering, and (3) wash sales in which buy and short
sale orders are executed against each other.31 According to Conroy:

We believe that in the first two scenarios above, the trades are
designed to benefit Pequot by artificially inflating the volume
and/or price and thus inflating the value of shares received by
Pequot in the offerings. In the third, scenario, staff has noted
several instances of trading following the wash sale trade in
which Pequot does substantial selling, short selling and then
buying and/or covering at substantially lower prices.32
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Conroy suggested five lines of inquiry for the ongoing investigation
and noted, “[wle are concerned that insufficient brokerage surveil-
lance systems may be in place that allow for the execution of ma-
nipulative orders that artificially elevate or reduce the price of se-
curities for the benefit of Pequot and to the detriment of market in-
tegrity.”33

The market surveillance team working the Pequot investigation
wrote another memorandum regarding the wash sales on Novem-
ber 14, 2005.3¢ This memorandum was prepared by Craig Miller,
Tom Conroy, and Eric Ribelin. It explores theories surrounding the
intent and purpose of Pequot’s trading.35 Specifically, the memo-
randum highlights a specific type of trade called a “short to buy”36
that was “repeated hundreds of times over a four-year period.”37?

The “short to buy” transaction takes place when,

Pequot instructs its executing broker to effect an agency cross
transaction in which one side of the trade is a short sale and
the other side is a buy. Both the short sale and the buy are
for the same number of shares at the same price and are exe-
cuted simultaneously against each other. The trade is reported
to NASDAQ as an agency cross, but the Pequot trade report
reflects the same Pequot funds on both sides of the trade, thus
causing no change in beneficial ownership.38

According to the memorandum, Pequot was able to use this oppor-
tunity to make a profit on the short side should an opportunity
present itself. Otherwise, Pequot could “simply close out the net
flat position with a journal entry in the back office.”39

The memorandum goes on to provide a case study with par-
ticular trades made by Pequot in the stock of Atheros Communica-
tions.40 It also notes that there are questions surrounding the na-
ture of borrowed stock leveraged by Pequot to short.4! The memo-
randum concludes that the shorting of the borrowed shares would
“appear to decrease the amount of stock available for others to bor-
row for shorting purposes.”42

Chief of Market Surveillance Joe Cella forwarded the memo to
the Division of Market Regulation.43 In response, an Associate Di-
rector in Market Regulation indicated, “This memo describes some
wild and troubling trading. The wash sales may be manipulative
or fraudulent . . . Either case involves potential SEC or [NASD]
rule violations.”44

Although employees within SEC’s Market Surveillance branch
saw potential violations, the Enforcement Division ultimately
closed the case without action on the wash sales. The concerns
raised by Market Surveillance warrant further attention. They
raise serious questions about how prevalent these practices are
among hedge funds and whether they ought to be considered legiti-
mate. These issues go far beyond the simple question of whether
the wash sales were designed to artificially inflate the volume or
price of a security.

b. The AstraZeneca and Par Pharmaceutical Trades

In October 2002, a federal district court held that Par Pharma-
ceutical had infringed on drug patents held by another drug com-
pany, AstraZeneca.45> The decision caused AstraZeneca’s stock price
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to rise and Par’s price to fall significantly on the day the decision
was announced.*6 The NYSE alerted the SEC to suspicious trading
by Pequot in both AstraZeneca and Par leading up to the date of
the court decision, as well as Pequot trading in Par in advance of
positive earnings estimates announced about a month earlier, in
September 2002. Pequot was “the largest institutional buyer” of
Par in the week before the earnings announcement.4? Pequot also
reversed its trading positions in both AstraZeneca and Par just be-
fore the announcement of the court decision.48

In other words, the trading activity made it appear that Pequot
may have profited or avoided losses on advance knowledge of both
events—the earnings announcement (which caused Par’s price to
rise) and the court decision (which caused Par’s price to fall and
AstraZeneca’s price to rise). Gary Aguirre outlined the trading
early on in the investigation to his supervisors:

On 9/12/02, one month before the court announced its decision,
[Par] announced its earnings. From 8/12/02 through 9/11/02,
Pequot bought 605,000 shares of [Par] for a total position of
776,600 shares on 9/12/02, the date of the earnings announce-
ment. Sixteen days later, [Pequot] began to sell [Par] and, by
10/4/02, a week before the court decision was announced, it
had a short position of 34,000 shares.4°

Following this e-mail, Aguirre’s supervisor directed him to include
the AstraZeneca and Par transactions into the formal order of in-
vestigation memorandum, which was later adopted by the SEC to
authorize the Pequot probe.?0 Authorities in the Southern District
of New York (SDNY) also conducted a criminal investigation of
whether a judicial law clerk had leaked the outcome of the patent
case.?1 As of the date of this report, no charges have been filed in
connection with the alleged leak.

c. The Microsoft Trades

Until the summer of 2006, the SEC took significant interest in
Pequot’s April 2001 trades in Microsoft stock. Initially, many of the
SEC Enforcement Division attorneys were optimistic about the
prospect of proving Pequot illegally traded on material, non-public
information concerning Microsoft stock.52 Aguirre’s successor as
lead counsel in the Pequot probe, James Eichner, eventually draft-
ed an outline in preparation for a Wells notice, the formal proce-
dure by which the SEC informs a potential defendant that it in-
tends to file an enforcement action.>3 SEC Enforcement personnel
agreed Aguirre had unearthed “direct evidence” of insider trad-
ing.5¢ Both Eichner and Kreitman described the Microsoft aspect of
the investigation as “promising.”®®> Eichner went as far as to sug-
gest that when Samberg traded Microsoft stock in April 2001, he
did so thinking he was engaged in “insider trading.”5¢

In its Wells notice, the SEC quotes several e-mail exchanges be-
tween Samberg and a Microsoft employee named David Zilkha.
Zilkha eventually left Microsoft for employment at Pequot.

e In the same e-mail in which Samberg offered Zilkha a job, he
asked whether Zilkha had any current views on Microsoft that
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might be helpful. He wrote ‘might as well pick your brain be-
fore you go on the [Pequot] payroll!’

e On April 6, 2001, Samberg asked Zilkha if he had any ‘tidbits’
about Microsoft. . . . . Zilkha responded that he would get back
to Samberg about Microsoft ‘ASAP’

e On April 16, 2001, Samberg asked Zilkha if he had ‘any fur-
ther [clolor’ on Microsoft.

e On April 17, 2001, at 8:01 p.m., after the close of the market,
Zilkha informed Samberg ‘I heard this afternoon from the
MSN finance controller that our CFO has been more relaxed
before this next earnings release than he has been in the last
year. Augurs well.” . . . .57

e On April 19, 2001, at or right before the close of the market,
Microsoft announced its quarterly earnings. (Microsoft press
release). Microsoft’s results beat estimates for revenues and
earnings. (4/20/01 e-mail from Samberg to Zilkha). Microsoft’s
stock price rose 2.5 points (about 3.6%) on April 19 and an-
other point on April 20.

e On April 20, 2001, Samberg closed out his April 19, 2001 posi-
tion, realizing a profit of approximately $1.6 million. That
same day Samberg wrote Zilkha, in an e-mail exchange con-
taining the news about Microsoft’s earnings, 7 shouldn’t say
this, but you have probably paid for yourself already!’>8

This sort of evidence clearly warranted a serious and thorough in-
vestigation by the SEC.

3. Pequot and the SEC Fight over Document Production

Pequot retained Fried, Frank, Harris, Shriver, & Jacobson (Fried
Frank) to represent its interests in the SEC’s investigation. Indi-
vidual Pequot employees were represented by six different law
firms.59 Audrey Strauss of Fried Frank was the lead counsel and
handled the document production for Pequot. On February 7, 2005,
Aguirre sent the first SEC subpoena to Pequot seeking e-mails and
other documents.6© In response to a February 23 e-mail from
Aguirre complaining about Fried Frank’s lack of cooperation on
previous requests for information, Kreitman wrote, “Agreed. We
need to continue to document this pattern of behavior with a view
to possible §17(b) charge and perhaps some disciplinary action
against the law firm.”61 However, others in the SEC doubted the
resolve of Aguirre’s supervisors to support pressing for complete
compliance with document subpoenas. In an e-mail exchange with
Eric Ribelin, one wrote:

I have seen these [SEC Enforcement] Lawyers get all huffy be-
fore. They are empty suits. When push comes to shove, no one
in the SEC is going to take on [Fried Frank] or any other
major player. Not going to happen. . . . When Fried Frank gets
a handle on the email, they will produce them, and not
beforel.]62

A second subpoena for documents was sent on March 22, 2005.63
These subpoenas were among over 90 that the SEC issued in the
Pequot investigation.?4¢ Pequot began producing “significant vol-
umes of its records” in response to these subpoenas in April and
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May of 2005.65 This included nearly 80,000 electronic records and
300,000 pages per week.?6 However, by the middle of May 2005,
production began to slow as Pequot raised claims of attorney-client
privilege.67

In fact, Pequot withheld over 200,000 pages of documents sought
by the March 22, 2005 subpoena based on claims of privilege.68 The
privilege claims continued through spring 2005 and ultimately led
to a dispute between SEC employees and Pequot attorneys.6° Mark
Kreitman minimized the dispute, calling it “the kind of ordinary re-
sistance that we [SEC] encounter in seeking full, accurate, and
complete compliance with subpoenas.”?0

The dispute eventually focused on back-up tapes that contained
e-mails from the 2001 timeframe when Pequot was making the sus-
pect trades. Given the time elapsed between the trades and the
SEC’s investigation, obtaining e-mails from these tapes would seem
to be a critical step. Pequot retained two outside attorneys, Irving
Pollack and Larry Storch of Fulbright & Jaworski L.L.P., to review
the documents that were being withheld.”! They were friends of
Mark Kreitman, who testified that Storch was “a classmate from
law school and a friend” and that Pollack was “a mentor.”72

Kreitman instructed Aguirre not to contact Pollack or Storch. Al-
though Strauss had delegated the backup-tape issue to them, she
did not officially acknowledge that Pollack and Storch represented
Pequot for some time.”3 Kreitman’s instruction that Aguirre not
contact them because it was not clear whose interests they rep-
resented had the effect of delaying the investigation. Aguirre re-
peatedly attempted to deal with Straus on document production
issues, only have Strauss refer him to Pollack and Storch. Yet, be-
cause Aguirre was instructed not to talk to Pollack and Storch, the
document production dispute continued to linger into June 2005
with little or no clarification. As late as June 28, 2005, Aguirre de-
scribed the situation this way:

I think Audrey [Strauss] has the best of all worlds right now
regarding these three categories of tapes: the Pollack-Storch
wall of integrity and my inability to press them for answers to

pertinent questions. . . . Mark’s call last week to Fried Frank
may get Pollack-Storch to concede they simply represent
Pequot.7#

This situation was eventually rectified as Strauss conceded in writ-
ing that Pollack and Storch were counsel representing Pequot
sometime after July 13.75 However, this concession came too late
to have much practical effect as many of the documents sought
were never produced, even after Aguirre was fired.”¢ When docu-
ments were produced, they were delivered, “on the day of, days
after, and weeks after testimony” was taken.??

Aguirre explained the significance of obtaining the e-mails to his
supervisors: “the second best source of proving the Samberg GE tip
is from the backup tapes.””® Thus, the failure to produce all of the
backed-up e-mails in a timely fashion represented another barrier
to success in the investigation.
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4. The Arthur Samberg Testimonies

The SEC took Arthur Samberg’s testimony twice before Gary
Aguirre was fired, and once afterward. In his first session of testi-
mony on May 3, 2005, Arthur Samberg listed a number of specific
reasons that he claimed motivated him to purchase Heller stock in
July 2001.72 In his second session on June 7, 2005, it became clear
that each of the reasons he had previously indicated was high-
lighted in a Legg Mason analyst report that Samberg had reviewed
in preparation for his May 3 testimony. During cross-examination
by Gary Aguirre, Samberg conceded that he did not recall review-
ing the report before ordering the trades and probably would not
have done so because it was “sell-side research,” which Samberg
had said publicly was not “worth a damn.”80 SEC investigators be-
lieved that given these circumstances, Samberg’s initial story ap-
peared to be an after-the-fact rationalization using the Legg Mason
report as source material.

During our review of the SEC inquiry, we interviewed James
Eichner, the SEC Staff Attorney who took over the Pequot inves-
tigation after Gary Aguirre was fired. Although Eichner criticized
Aguirre’s examination of Samberg in other respects, he agreed that
Samberg’s rationales for the trades were unpersuasive:

Mr. Eichner: [T]here was a sense that [Samberg] had . . . a chance
to prepare and it seemed reasonable to think that he had sort
of—I mean, spoon-fed is not . . . an inaccurate characterization.

L

I mean, if you ask me what I thought, I would say that
Samberg was spoon-fed this information after the fact by his
attorneys. I think Gary [Aguirre] was right on that, but I'm
just

Question: And in fact . . . Mr. Samberg admits that he had not seen
the documents which cited those six reasons by the time he
made the trades?

Mr. Eichner: Right.

L

I think that’s entirely correct, that Mr. Samberg had a sus-
piciously clearer recollection in the second examination than he
did in the first about Heller.

Question: And is it accurate to say that Mr. Aguirre was able to
establish in that deposition that [Samberg’s] lawyers had pro-
vided him with those exact rationalizations after-the-fact, after
the trade—years after the trades?

Mr. Eichner: Yeah, I think . . . that was established in the second
testimonyl.]81

Samberg had not reviewed analyst reports on Heller or consulted
with others at Pequot before purchasing over one million shares.
Even though Eichner and Aguirre disagreed on many aspects of the
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Pequot investigation, it appears that Eichner agreed that
Samberg’s testimony added to the suspicion about Pequot’s trades.

5. The SEC Briefs Criminal Prosecutors on its Investigation

In mid-June, Kreitman told Berger it was time to consider brief-
ing criminal prosecutors about the case. Berger then called the
chief of the Securities and Commodities Fraud Section at the U.S.
Attorney’s Office for the Southern District of New York.82 On June
14, 2005, Kreitman asked Aguirre to walk him through the evi-
dence of Pequot’s suspicious trades. Aguirre prepared a tabbed
binder with hundreds of pages of documents including both blue
sheet data reflecting Pequot’s trades and Samberg’s e-mail ex-
changes. The following day, Aguirre, Eric Ribelin, and an SEC in-
tern traveled to New York to meet with two FBI agents and an As-
sistant U.S. Attorney. Among other things, Aguirre briefed them on
Pequot’s suspicious trading (1) in advance of the GE acquisition of
Heller, (2) in Microsoft stock, and (3) in AstraZeneca and Par Phar-
maceuticals. On June 15, 2005, the SEC attempted to interest the
Department of Justice in opening up a parallel proceeding to inves-
tigate Pequot. Section 21(d) of the Securities and Exchange Act83
authorizes the SEC to furnish the DOJ with evidence of misconduct
it has uncovered in its civil proceedings.8¢ Congress has approved
of this procedure for the past three decades.8>

Aguirre’s supervisors considered the presentation a success. After
Aguirre previewed the presentation for Kreitman, he gave Aguirre
a motivational award in recognition of developing the case into a
potentially criminal matter. The award was a photocopied picture
of Raymond Burr, which Kreitman described as “the Big Perry” in
reference to Burr’s portrayal of the fictional, legendary attorney
Perry Mason.86

C. SEC Investigators Identify a Potential Tipper

1. Investigators Suspect John Mack

In a June 27, 2005 e-mail to his supervisors, Aguirre analyzed
the evidence gathered in the case so far. According to Aguirre’s the-
ory of the evidence, Samberg may have engaged in insider trading
based on a tip about the upcoming acquisition from John Mack.8”
At the time of the trades, John Mack was being considered for the
position of Chief Executive Officer of Credit Suisse First Boston
(CSFB) and had recently left Morgan Stanley. Both CSFB and Mor-
gan Stanley were firms working on the GE acquisition of Heller,
and thus possessed material, non-public information about the
deal. Aguirre’s e-mail summarized the trading (for a more detailed
description, see Figure 1 and Figure 2 on pps. 47-48).

Given the appearance that the trades were made based on mate-
rial, non-public information, Aguirre began to search for potential
tippers. He eventually identified John Mack as a likely candidate.
Mack was a close associate of Samberg and an investor in Pequot
funds. Mack was thus in a position to share in any profits the
funds might make by trading on inside information. Mack also had
been in employment negotiations with a firm working on the deal
at the time of the trades, which meant he might have had an op-
portunity to learn of the GE-Heller acquisition before the public an-
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nouncement. Moreover, an e-mail from Samberg indicated that he
had spoken to Mack on June 29, 2001.88 Samberg began directing
large purchases of Heller stock on the next trading day.

Aguirre theorized that Mack may have tipped Samberg about the
acquisition in exchange for Samberg allowing Mack to invest in a
“closed” Pequot fund or directly alongside Pequot in a private eq-
uity deal. To bolster the point, Aguirre pointed out that on May 11,
2001, Samberg wrote another Pequot employee that “John Mack
would like to put $5mm into Partners at the 1st available opening.
He’d also like to put more $ into Scout, if that’s possible, and would
like a recap of what he has where.”®® On June 20, 2001, Samberg
wrote to a different Pequot employee, Jerry Poch, to report, “I'm
sitting here with John Mack and . . . John is busting my chops cuz
he hasn’t gotten the Freshstart material yet.”9° “Partners” and
“Scout” were two of the funds managed by Pequot. Fresh Start was
not a Pequot fund, but rather a start-up company in which Mack
was allowed to invest directly, alongside Pequot. On June 30, 2001,
Poch wrote to Samberg, “I had a great call with John Mack last
night. He wants to go forward with Freshstart and put 5mm in.”91
Mack was the only individual investor allowed to participate in the
deal.

Samberg responded, “As he might have mentioned, [Mack] called
here looking for you. Cuz of our breakfast I remembered you were
in Vail and gave him your number. Glad this is moving along, and
thrilled at the $5m number.” On the next trading day, July 2,
2001, Samberg began aggressively acquiring as much Heller stock
as possible without driving up the price. Aguirre theorized that
John Mack might have first tipped Arthur Samberg about the GE
acquisition of Heller during that June 29, 2001 telephone call.

Aguirre explained the significance of Mack’s interest in Fresh
Start in his December 5, 2006, written testimony before the Judici-
ary Committee:

Mack was admitted directly into special PCM deals. One key
deal went by the code name “Fresh Start,” a Lucent spin-off
which PCM got into extremely cheap. Mack was promised a $5
million piece of Fresh Start the same night in which he was
suspected of giving Samberg the Heller tip. Just nine days ear-
lier, according to a Samberg email, Mack was “beating
[Samberg’s] chops” to get into Fresh Start. Neither the PCM
principals nor Samberg’s son seemed happy about Mack get-
ting into Fresh Start. SEC filings indicate Mack did extremely
well on his $5 million investment.92

Although Hanson testified that the SEC did not independently
verify how well Mack’s money performed in this private Pequot
deal, Aguirre provided more information in his written testimony:

Fresh Start became Celiant Corporation. It was initially co-
owned by PCM and Lucent. Mack bought 3,333,333 shares of
preferred stock directly from Celiant for $5 million (See page
21, Andrew Corp Form 8-K/A for the period ending June 4,
2002), the same terms and conditions under which PCM ac-
quired its 33,333,333 shares. On February 19, 2002, Andrews
Corp filed an 8-K with the SEC stating that it would buy all



26

outstanding Celient stock for $469.8 million: $203.1 million in
cash and $266.6 million in stock. The merger agreement pro-
vided that Celient preferred shareholders, such as Mack and
PCM, would split $119.6 million in cash and the 16.28 million
shares of Andrew Corp. common stock. Mack owned 4.26% of
the outstanding preferred stock. Hence, under the terms an-
nounced in the February 19, 2002, and the June 4, 2002, Form
8-K/A, the value of Mack’s interest would have been approxi-
mately $16.43 million [or, over three times his $5 million in-
vestment]. However, the stock would not be issued until June
2002 and would not be registered until September 2002. (See
Andrew[s] Corp Form 424B3).93

That Samberg allowed Mack to invest right around the time that
Samberg began trading in Heller creates an appearance of a poten-
tial quid pro quo worthy of thorough investigation. Mack and
Samberg were decidedly close to one another. Mack was also an in-
vestor in various Pequot funds. Mack had significant informational
sources both from his former and prospective employers: Morgan
Stanley and Credit Suisse First Boston. Both investment banks
were advising GE and Heller in the deal. For these reasons,
Aguirre and the investigators working with him believed that Mack
fit the profile of a potential tipper.

Aguirre continued to explain this theory in a series of e-mails he
sent to his supervisors. On June 27, 2005, in an e-mail to Hanson
that copied Kreitman and Ribelin, Aguirre suggested Mack was a
potential tipper because Mack “likely had the GE-HF info sources,
he had contacts with Samberg during the period, there was quid
pro quo, mutual trust existed, and Samberg needed a huge
favor.”®* On June 28, 2005, in his “proposed next steps” e-mail
memorandum to his superiors, Aguirre suggested that the SEC
pursue the Pequot insider trading investigation by (1) pursuing
“Documents-Testimony from the five investment [banks] (CSFB,
Morgan Stanley, JP Morgan, Lehman and Merrill Lynch) or the
two principals (GE and HF)™95 and (2) taking “Mack’s testimony
[to] simply nail down whether he will admit that he knew about
the GE/HF acquisition from any source.”96

The memorandum reminded Aguirre’s superiors that Mack
“could have learned this at either CSFB or MS” presumably be-
cause he had just left Morgan Stanley in March 2001 and was
being wooed by Credit Suisse First Boston at the time Samberg
began trading in GE/HF.97 Aguirre received substantial push-back
from Hanson, Kreitman and Berger. They delayed Mack’s testi-
mony indefinitely, eventually taking it under public pressure al-
most a year after they fired Aguirre. Paul Berger left the SEC be-
fore Mack’s testimony was eventually taken. Both Hanson and
Kreitman continued to oppose the idea even in the summer of
2006. However, they were overruled by more senior SEC Enforce-
ment Division officials who understood the lack of a downside to
taking Mack’s testimony and the high cost in public confidence by
failing to take it.
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2. Others Concur in Aguirre’s Request to Take John Mack’s Testi-
mony

Aguirre was not alone in thinking the SEC should take John
Mack’s testimony in the summer of 2005. He was joined in this be-
lief by at least three other senior SEC officials, including Hilton
Foster, Joseph Cella, and Eric Ribelin. Hilton Foster retired shortly
before Aguirre was fired. Foster’s 30 years of experience in insider
trading investigations were apparently valued by the SEC since
Foster conducted training on a contract basis for new SEC attor-
neys even after retirement As a strategic matter, Foster believed
it was imperative to take John Mack’s testimony “sooner rather
than later.”98 He said, “As the SEC expert on insider trading, if
people had asked me, ‘When do you take [John Mack’s] testimony,’
I would have said take it yesterday.”?® Foster explained that, “As
an investigator, you want to lock people in as soon as possible[.] .
. . I always said you want to take testimony from these people
sooner rather than later because you lock them in.”100

Eric Ribelin is a Branch Chief in the Office of Market Surveil-
lance within the SEC’s Division of Enforcement. He has worked
there for at least 18 years.101 Ribelin was one of the few staff mem-
bers involved in the Pequot investigation from the beginning. He
spent about 20 percent of his time on the investigation and was in
daily contact with Aguirre. Ribelin’s Market Surveillance branch
assists the Enforcement Division by providing technical advice in
the areas of stock manipulation and insider trading, helping ana-
lyze trading patterns, deciphering activities of stock brokers and
traders, and analyzing trading positions or derivative securities.102

When asked about SEC Enforcement Division managers’ refusal
to take Mack’s testimony, Ribelin said, “the impression that I had
from Berger, especially—he seemed dismissive of investigative
ideas. [He] seemed disinterested in the idea of moving aggressively
and assertively.”103 With respect to taking Mack’s testimony,
Ribelin recalled Hanson saying that, “Mack has connections, or he
has stature, or something to that effect, and that because of that,
we—that, you know, we have to be careful about taking his testi-
mony.”19¢ After Aguirre’s termination, Ribelin sent Hanson an e-
mail concerning his frustrations, indicating that in his view, “some-
thing smells rotten” about the course of the investigation.105
Ribelin then attempted to withdraw from the case.19¢ He said that
Paul Berger made the decision not to interview John Mack and
that it came down as a “fait accompli.”197 Ribelin agreed with
Aguirre that the SEC should have taken Mack’s testimony sooner
rather than later but conceded that “maybe reasonable minds could
have disagreed” about the precise timing.108

Joseph J. Cella, III, the Chief of the SEC Enforcement Division’s
Market Surveillance branch, supervised Branch Chief Eric
Ribelin.199 Cella has worked with Ribelin since 1992 and described
him as conscientious and honest.110 After Aguirre was fired,
Ribelin requested that he be removed from the investigation and
assigned to another case. According to Cella, this was the first time
that Ribelin ever asked to be removed from an investigation.l1l
When asked about his own opinion of the propriety of taking
Mack’s testimony, Cella said, “I didn’t think that there was any-
thing wrong with bringing Mack in.”112 When pressed further,
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Cella said, “It seemed to me that it was a reasonable thing to do
to bring Mack in and have him testify.”113 According to Cella, Bob
Hanson and Mark Kreitman objected to questioning Mack.114 As to
whether he thought there was any downside to taking Mack’s testi-
mony, Cella said, “In my mind there was no downside, correct.”115
Cella said he had a “strictly professional” relationship with Aguirre
and that he could not recall them ever having any disputes.116
Cella had never heard “anyone with the SEC” describe Aguirre as
a “substandard employee” prior to Aguirre’s termination.11?” He
was, nonetheless, “skeptical” that the SEC would give Mack a pass
based upon his or Samberg’s “political connections.”118

3. Morgan Stanley’s Investigation and Contacts with the SEC

a. Planning a Response to Outside Inquiries

Given that Aguirre and the others working on the case day-to-
day wanted to question John Mack, why did Aguirre’s supervisors
resist? This question is especially perplexing in light of their initial
support for Aguirre’s theory. Aguirre points to a particular day on
which he claims their attitudes abruptly changed, June 23, 2005.
Aguirre testified:

I received a phone call from Morgan Stanley on June 23rd,
from the head of their compliance [Eric Dinallo]. He had this
question: ‘Are you going to proceed against Mack? Because if
you proceed against Mack, we are going to have a problem in
having him step in as CEO. We do not want him to step in as
CEO if there is going to be a securities case brought against
him by the SEC.” Until that point, this case was, as I said, sup-
ported by everyone.119

Aguirre alleges that on June 23, “in a face-to-face meeting, Hanson
told me that it would be very difficult to obtain authorization for
issuance of these subpoenas because Mack had very powerful polit-
ical connections and Assistant Director Kreitman ‘would have to
make the call.’”120 After this encounter with Hanson, Aguirre went
to Kreitman. Aguirre reported Dinallo’s call to Kreitman who, in
turn, called Dinallo on the speakerphone with Aguirre in the
room.121 Kreitman confirmed Dinallo’s question to Aguirre and ter-
minated the call before responding. After hanging up, Kreitman
told Aguirre, “I think we have got to let them know we probably
will [proceed against Mack].” According to Aguirre, Kreitman fol-
lowed up with, “But, first, I am going to call Associate Director
Paul Berger and let him know.”122

Thereafter, according to Aguirre’s account, Kreitman called
Berger and said, “Paul, this case is coming along pretty well now.
We got this phone call from Morgan Stanley, and I think they want
to know whether we are serious about it. I think we are going to
go on this, and I think we ought to say something now.” Aguirre
testified that Berger responded, “I don’t think we are, and we
shouldn’t say anything.”123 Kreitman and Berger disputed some as-
pects of Aguirre’s account of these conversations but, in essence,
agreed on two key points, that: (1) Kreitman suggested warning
Morgan Stanley about the SEC’s interest in Mack and (2) Berger
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insisted on saying nothing to Morgan Stanley while the investiga-
tion remained pending.124

b. Debevoise & Plimpton Contacts

Around the same time that Dinallo called Aguirre, a former
United States Attorney for the SDNY called and e-mailed Linda
Thomsen. The Morgan Stanley Board of Directors hired Debevoise
& Plimpton to conduct a due diligence investigation to vet John
Mack before extending an offer for him to rejoin Morgan Stanley.
Mary Jo White, co-chair of the litigation section at Debevoise, was
responsible for conducted the inquiry as quickly as possible. She
spoke to lawyers for Morgan Stanley, Pequot, and CSFB.125 The
SEC had recently subpoenaed both Morgan Stanley and CSFB for
e-mails between Mack and Samberg.126 White indicated she was
trying “to learn whatever I could within a rather short time
frame.”127

Only two days after being retained, White did what the SEC did
not do until more than a year later. She questioned John Mack:

The other thing that I did for the board to gather what infor-
mation I could on that time frame was to interview John Mack
himself.

B S

[Cllearly everybody went into full gear on this. You know, we
worked over the weekend . . . [W]e interviewed him. I basically
caused John Mack to be summoned back from wherever he was
in London so we could interview him. And, you know, we accel-
erated getting e-mails, reviewed them, [and] looked at the
other e-mails at Pequot. . . .128

That evening, Sunday, June 26, 2005, White sent Thomsen an e-
mail message marked “URGENT” and asked that Thomsen return
the call “this evening.”129 Aguirre complained that the next day
White delivered the e-mails that he had subpoenaed from Morgan
Stanley directly to Linda Thomsen:

On June 27, 1 learned that Mack-Samberg emails, which I had
subpoenaed from Morgan Stanley, had been delivered directly
to the Director of Enforcement, Linda Thomsen (Thomsen).
Neither I nor other staff had heard of this happening before.
Indeed, the subpoena explicitly stated that the documents were
to be delivered to me.130

White indicated that she had the e-mails delivered to Thomsen for
the purpose of determining whether the SEC could comment on
whether the e-mails changed their view of Mack’s role:

So I asked whether Ms. Thomsen would be willing to have her
staff, you know, look at those [e-mails used in White’s ques-
tioning of Mack] and, frankly, any of the others that had been
subpoenaed and give us, you know, some kind of statement, if
they could, about what they considered his status to be in the
investigation.
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L

Her response to that was, you know, send them down, you

know, we’ll see what we can do, taking a look at them, and

then we'll see what, if anything, you know, we can say. I think

I asked in that—it would have been in that call that I said,

‘}‘IWhlegrle should I send them?” And she said send them to
er.

For Thomsen to comment on the significance of the e-mails without
first learning what the lead staff attorney’s opinion of their signifi-
cance would be rather unusual. However, it appears that is what
she did.

c. Thomsen and Berger Respond to Inquiries

Thomsen said that after checking with Paul Berger (who had
also not discussed the significance of the e-mails with Aguirre)132
to see what, if anything she could say, that she told White she
could not comment:

I told her that I didn’t know whether I could tell her anything,
that, as I sat there, I didn’t know enough one way or another
to even know whether there was anything I could tell her if I
could tell her and that I'll get back to her.

L

After I got off the phone I talked to Mr. Berger and learned
that we just didn’t have enough information one way or the
other with respect to Mr. Mack . . . . [W]e didn’t have anything
to indicate that he had engaged in any illegal or improper be-
havior, . . . [but] we weren’t at a stage to be confident that he
hadn’t . . . . [W]e weren’t likely to be at that stage any time
soon . . .. I then got back to Ms. White and said I can’t tell
you anything.133

Likewise, Berger described his conversation with Dinallo as con-
sistent with his position that the SEC could not comment on the
investigation.

Berger had opposed Kreitman’s proposal to signal Morgan Stan-
ley that the SEC was serious about investigating Mack. In his
interviews with Committee staff, Berger left the impression that he
provided Dinallo with no substantive information:

Question: After the conversation with Mr. Kreitman in which you
said, “No. I'll call Mr. Dinallo,” or words to that effect, you
called Mr. Dinallo back. What precisely did he ask you?

Mr. Berger: . . . [He] identified the fact that the Board of Directors
of Morgan Stanley was considering hiring John Mack, and they
were concerned about whether or not he had any issues with
the SEC and its investigation.

k0 ok %k
I don’t recall saying anything with respect to Mr. Mack, other

than . . . I told him that it was premature for us to evaluate.
We were roughly in the middle of our investigation. I didn’t
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know where it was going to go. I think I said something to the
effect, “Like any other insider trading investigation, we don’t
know where it’s going to go until we’ve finished it.”

k0 ok %k

[TThe point of my phone call was to adhere to the Commission
policy by not disclosing any information about an investi-
gation[.]134

However, in the course of our investigation, we obtained documen-
tary evidence inconsistent with Thomsen’s and Berger’s accounts.

Debevoise & Plimpton provided a set of talking points used to
brief Morgan Stanley’s Board of Directors on its efforts. Those talk-
ing points provide a record of what Dinallo reported to White about
his conversation with Berger. The pertinent paragraph reads:

You will recall that last Friday, after Morgan Stanley had been
subpoenaed for Mr. Mack’s e-mails with Samberg, Eric Dinallo
spoke to Paul Berger, a senior supervisor in the SEC’s Enforce-
ment Division, and asked him whether the SEC had any evi-
dence of issues for Mr. Mack in their insider trading investiga-
tion of Pequot. The response was that the SEC was looking at
Mr. Mack, among others, as part of their investigation, pri-
marily based on what they had seen in e-mail traffic, but im-
plied that they did not presently have evidence of any wrong-
doing by Mr. Mack.135

This description of the conversation differs from Berger’s. Rather
than “not disclosing any information,” this document suggests that,
in fact, Berger disclosed the specific type of evidence (i.e., e-mail
traffic) on which the SEC’s interest in Mack was “primarily based.”
Moreover, it suggests that Berger signaled that the SEC “did not
presently have evidence” of wrongdoing. It is particularly troubling
that Berger would provide that sort of detail about what the SEC
knew to someone so closely aligned with the interests of a potential
defendant.

The talking points also provide a more detailed account of Linda
Thomsen’s conversation with Mary Jo White:

Thomsen called me late on Tuesday after she and her staff had
reviewed those emails and confirmed that the emails did not
change their view of Mr. Mack. 1t was still “too early” in the
investigation to tell whether Mr. Mack had any issues. She
added that there is “smoke there”—but that there was “surely
not fire.” She said they are weeks away from knowing more
and could give us no more comfort. She commented that the
“Board will have to trust him.”136

According to this account, Thomsen provided White with more de-
tail than simply, “I can’t tell you anything.” She told White what
SEC staff thought about the e-mails that Morgan Stanley had just
produced, indicating that the documents “didn’t change their view.”
She also indicated that, though there was smoke, there was “surely
not fire.” Whether referencing the particular set of e-mails or the
investigation as a whole, these statements go beyond a simple “no
comment.”
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After Aguirre’s termination, Kreitman told the Office of Inspector
General that direct contacts like these with senior SEC officials
were a bit unusual but not unprecedented: “Kreitman also said
that it is a little out of the ordinary for Mary Jo White to contact
Linda Thomsen directly, but that White is very prestigious and it
is not uncommon for someone prominent to have someone inter-
vene on their behalf.”137 That is precisely the problem. By pro-
viding prominent individuals selective access to senior SEC offi-
cials, the SEC allowed bits of information about its non-public in-
vestigation of Pequot to leak to a potential defendant’s prospective
employer.

4. Supervisors Deny Requests to Question John Mack

On June 23, Kreitman’s initial reaction to inquiries from Morgan
Stanley about John Mack’s exposure was to tell Berger, “Paul, this
case is coming along pretty well now.”138 However after contact be-
tween Morgan Stanley’s representatives and the Director and Asso-
ciate Director of Enforcement, Kretiman’s attitude changed mark-
edly. He denied Aguirre’s request to authorize a subpoena for
Mack’s testimony and failed to respond to e-mails from Aguirre on
the subject.139

a. “Not Premature, but Prerequisite”

Aguirre’s supervisors gave conflicting explanations for why they
would not approve of questioning Mack. Mark Kreitman’s initial
explanation was that it wasn’t necessary to “lock-in” Mack. When
asked whether SEC investigators normally bring in potential tip-
pers early on in an investigation to nail down their testimony, as
Hilton Foster had described, Kreitman disagreed:

In some cases, there is an advantage to nailing somebody’s tes-
timony down. . . . [I]t is different in this case when we were
investigating in 2005 conduct that occurred in 2001. The
chance that we benefited nailing down some of these stories
when it is so remote from the events is very limited.140

While the trades occurred years earlier, they had only come under
scrutiny by the SEC in the proceeding months. Interest in Mack’s
role was only a few weeks old, and document production was just
under way. Accordingly, Kreitman’s distinction misses the mark by
failing to recognize that some benefits of “locking-in” a witness
come at the beginning of the investigation, not just at the begin-
ning of the events being examined. Moreover, pointing to the time
that had passed since the trades can hardly be an argument for
waiting even longer before questioning witnesses. That strategy
merely ensures that fading memories continue to fade even further.

Kreitman eventually made it clear that he would not authorize
taking Mack’s testimony without definitive proof that Mack had
foreknowledge of the GE acquisition of Heller in time to tip Pequot,
which he referred to as being “over the wall.”141 Kreitman said
that establishing the date that Mack learned of the acquisition
was, “the necessary pre-requisite to [issue] a subpoena to Mack.”142

Of course, Kreitman’s view ignored the possibility that inter-
viewing Mack might itself be an appropriate method of determining
whether he had foreknowledge of the acquisition. Moreover, SEC
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management did not generally impose any such hurdle to taking
investigative testimony in other insider trading cases. Hilton Fos-
ter, a 30-year SEC veteran, was unaware of any such pre-requisite:

Question: [IIn your experience at the Commission, in all the insider
trading cases that you have worked on before, has it ever been
described to you that there should be a necessary prerequisite
that you establish that a potential tipper had access to mate-
rial non-public information before you take that potential tip-
per’s testimony?

Mr. H. Foster: Well, no. But in this case that misses the point, be-
cause I think it was clear that Mack was in a position to know.
Whether he did know or did not know, I don’t know. But he
was a player.

L S

[Ylou’re not going to prove your case and then go talk to these
people. I don’t understand the justification for waiting.143

Indeed, waiting until staff has established the date on which a po-
tential tipper learned the non-public information before questioning
that person might mean waiting forever, if the date is never estab-
lished. Kreitman simply imposed an arbitrary requirement, which
(1) was not required by any SEC policy; (2) was not endorsed by
the Senior Attorney who conducted training on insider trading in-
vestigations; (3) created an artificially high bar for obtaining
Mack’s testimony; and (4) delayed that testimony indefinitely.

After Aguirre’s allegations were under investigation, however,
SEC managers (including Kreitman) claimed that the issue was not
about whether to take Mack’s testimony, but when to take it.244 In
other words, it was merely a question of timing, and the decision
to take Mack’s testimony had already been made. For example, As-
sociate Director Paul Berger said the issue “wasn’t . . . whether we
were going to take Mack’s testimony or not, because we had pretty
much decided we were going to take the testimony.”145 The “nec-
essary pre-requisite” and “not whether, but when” rationales are
mutually exclusive. In the months after Aguirre was fired, when
virtually no Mack-related investigative activity occurred, the “nec-
essary pre-requisite” position appeared to have triumphed.

Nearly a year later, when the SEC revived the Mack inquiry fol-
lowing the public airing of Aguirre’s allegations, the conflict re-sur-
faced. In July 2006, when SEC management was re-considering
whether to take Mack’s testimony, Aguirre’s replacement as lead
staff attorney, James Eichner, forwarded Kreitman’s “necessary
pre-requisite” e-mail to Robert Hanson with the comment, “I as-
sume Walter has this—not premature, but prerequisite.”146 When
asked about the e-mail, Eichner explained that he was referring to
Deputy Director of Enforcement Walter Ricciardi and that this e-
mail was in response to Ricciardi’s view that Mack’s testimony
should be taken:

Walter had written a memo . . . about this issue, and he had
said that it had been decided during Gary [Aguirre]’s tenure
that taking Mack’s testimony was premature. . . . [T]o him,
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premature meant we were going to do it eventually and we just
hadn’t done it yet.

k% %k

And so he felt like one reason to take Mack’s testimony was
that . . . he had written this memo . . . [that said] it was pre-
mature and . . . suggested we were going to take it. And so
that . . . was an argument in favor of actually going ahead and
taking testimony.

B S

The others of us, myself, Bob Hanson, and Mark Kreitman,
said, no, it wasn’t. . . . [Olur recollection was that it wasn’t
definitely decided it was premature, but that we decided we
weren’t going to do it unless and until we had evidence that
Mack knew about the deal.147

This directly contradicts what the OIG reported. According to the
OIG’s closing memo, “Hanson, Kreitman, Berger and Thomsen all
said that the issue was not whether to take Mack’s testimony, but
when to take it, because they believed that it was premature to
take Mack’s testimony at the time Aguirre wanted to take it.”148

b. Mack’s Testimony Should Have Been Taken Earlier

Two days after Morgan Stanley’s Board of Directors hired
Debevoise & Plimpton to vet John Mack, Debevoise partner Mary
Jo White “summoned” John Mack from London on June 26, 2005,
to answer questions on a Sunday. Gary Aguirre’s supervisors at the
SEC failed to ask Mack any questions until more than a year later.
When asked by then-Chairman Specter why it took so long, Hanson
asserted that Mack was questioned as soon as possible:

Sen. Specter: [W]hy did you wait until after the statute of limita-
tions had expired to take Mr. Mack’s testimony?

Mr. Hanson: We took Mr. Mack’s testimony, as I described in my
written statement, which I will ask to be made part of the
record.

Sen. Specter: But that does not tell us why you waited until after
the statute of limitations had expired.

Mr. Hanson: We got to it as soon as we could. The predicate to try-
ing to figure out whether to take Mr. Mack’s testimony or not
was whether he had the information.149

It simply isn’t believable that the SEC questioned Mack, “as soon
as [it] could.” Were it not for the Kreitman-imposed pre-requisite
of proving that the he knew about the GE-Heller deal before
Pequot began buying Heller on July 2, 2001, Mack’s testimony
could have been taken much earlier. Indeed, Kreitman was eventu-
ally overruled by more senior SEC officials. Given that his pre-req-
uisite has no objective basis in law or practice, what then is the
actual reason the SEC waited so long?

When Aguirre suggested questioning John Mack in the summer
of 2005, Kreitman said that he and Aguirre’s other supervisors “in-



35

structed him of the need for proper foundation to invoke compul-
sory process and that premature testimony would likely be fruitless
because Mr. Mack could simply deny any illegal activity.”150
Kreitman’s statement begs the question. What is the proper foun-
dation for the SEC to require a witness to answer questions under
oath? The purpose of investigative testimony is to gather informa-
tion—not, as Kreitman claimed, to confront witnesses with evi-
dence of wrongdoing. Therefore, the necessary pre-requisite for tak-
ing testimony is a reasonable basis to believe the witness has rel-
evant information—not whether the SEC can prove that the wit-
ness violated the law. Seeking testimony is not an accusation.

Hanson and Kreitman implicitly admitted this basic truth by
their practice in approving subpoenas issued for other witness tes-
timony in the Pequot investigation. For example, on one occasion,
Aguirre provided a list of proposed subpoenas for 27 witnesses. Ac-
cording to Aguirre, his supervisors did not ask for evidence that the
27 individuals had access to material, non-public information.151

However, when it came to Mack, Aguirre’s supervisors required
a much higher hurdle. There were extensive questions and delib-
erations. Aguirre was required to write memo after memo laying
out the reasons that Mack should be questioned. This requirement
appears to be extremely rare. For example, Hilton Foster couldn’t
recall it ever occurring:

Question: In your time with the SEC, how many subpoenas have
you been involved in issuing? Thousands?

Mr. H. Foster: Hundreds. Thousands. A whole bunch.

Question: And of all those subpoenas, how frequently—what per-
centage of those do you think you required that there be a
memo drafted to justify—and I'm talking about document sub-
poenas and subpoenas for testimony. That you required there
be a memo drafted by the staff to justify the reason for issuing
the subpoena that would go up the chain of command to man-
agers at the SEC?

Mr. H. Foster: I can’t remember any.
Question: Never?

Mr. H. Foster: That’s make-work. I mean, if you have—if somebody
wants to know why you need the subpoena, you go and you sit
down and you talk to them. I need it because of this, this, and
this.152

When Paul Berger was asked if he had ever required a memo-
randum to justify a subpoena for witness testimony, he could recall
an example from another case, but it had something in common
with the Mack request, which Berger noted in his answer:

Question: So you don’t recall whether [a memo was required] in
order to get permission to issue a testimonial subpoena?

Mr. Berger: Well, we were talking about taking some testimony
from individuals fairly prominent, a Senator or a former Sen-
ator, and some other individuals, and we wanted to see what
we had. So I think that—I remember reading something in ad-



36

vance of the testimony that would support—that supported
taking their testimony.

Question: You mentioned prominence just now.
Mr. Berger: Uh-huh.

Question: Is it the case that you’re more likely to require a memo
such as this in a case where the proposed testimony is of some-
one prominent?

Mr. Berger: No, I don’t think so. We've done this, we’ve done
memos in advance of people that no one would know.

Question: Can you give us an example?
Mr. Berger: Not off the top of my head.
Question: Can you get back to us on that?

Mr. Berger: I can think about it. I mean, I was there for 14 years.
I was probably involved in maybe a thousand investigations,
brought 400 or so investigations. I mean, that’s a lot of people.

Question: Why did you mention prominence just now, though?
Mr. Berger: I don’t know why I mentioned prominence.153

Subsequent to his interview, Berger failed to provide any examples
where he required staff to draft a memo to justify taking the testi-
mony of a non-prominent witness.

c. Political Clout or Prominence?

On several occasions, Gary Aguirre cited Mack’s campaign con-
tributions when discussing how he interpreted Hanson’s statement
about Mack’s “powerful political connections.” For example, in his
written submission to the Judiciary Committee, Aguirre included a
footnote extensively documenting Mack’s fundraising for President
Bush.154 Aguirre pointed to Mack’s status as a “Bush’ Ranger,
meaning he raised at least $200,000 for the President during the
2004 presidential campaign.”155 The implication that Mack’s fund-
raising for Republicans was somehow related to the decision to
block the SEC from taking Mack’s testimony permeated the press
coverage of Aguirre’s allegations.

However, in our investigation, we found no evidence that such an
explicitly partisan consideration played any role in the resistance
to questioning Mack. Aguirre’s supervisors testified that they were
unaware of Mack’s political contributions until the press published
stories about Aguirre’s allegations, and none of the documents we
examined contradicted that testimony. While Mack has primarily
donated to Republicans, he has contributed to Democrats as well.
For example, over the last five yeas, he reportedly gave “$10,000
to four Democratic congressional hopefuls, including [Hillary] Clin-
ton.”156 Mack is now raising money for Senator Clinton’s presi-
dential campaign. Just recently, Mack invited senior staff to a Clin-
ton fundraiser “on the 41st floor of Morgan Stanley’s headquarters
in Times Square” and urged them to give $4,600 each, “the max-
imum for the 2008 presidential campaign.”157
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Evidence we reviewed suggests that the reluctance to question
Mack represents a much more subtle and pervasive problem than
an individual partisan political favor. SEC officials were overly def-
erential to Mack—not because of his politics—but because he was
an “industry captain” who could hire influential counsel to rep-
resent him. Aguirre wrote to Hanson in August 2005, “You told me
that Mack was ‘an industry captain,” that he had powerful contacts,
that [Former U.S. Attorney] Mary Jo White, [Former Enforcement
Director] Gary Lynch, and others would be representing him, that
Mary Jo White could contact a number of powerful individuals, any
of whom could call [Enforcement Director] Linda [Thomsen] about
the examination.”’58 Hanson’s e-mails confirm that he was con-
cerned about direct contacts between senior SEC officials and influ-
ential outside counsel. He wrote to Aguirre, “Mack’s counsel will
have ‘juice’ as I described last night—meaning that they will reach
out to Paul [Berger] and Linda [Thomsen] (and possibly others).”159

Mack’s Wall Street prominence and ability to hire prestigious
counsel appears to have been the driving force behind treating him
with undue deference. However, we found no evidence that Mack
himself had a hand in preventing or delaying his testimony. The
SEC has a duty to conduct a vigorous investigation and to treat
prospective witnesses equally under the law. The evidence suggests
that the bar for taking other testimony in the Pequot investigation
was considerably lower than it was for Mack. If he were a mid-level
trader instead of the head of Morgan Stanley, it seems likely that
a subpoena would have issued in short order with little or no inter-
ference from Aguirre’s supervisors. Unfortunately, we have re-
ceived anecdotal reports that the sort of deference Mack received
is not uncommon. It is reportedly driven by a perception within the
SEC, which Hanson alluded to in his e-mail, that investigations in-
volving prominent individuals can be slowed or halted by contacts
from outsiders with direct access to the most senior SEC officials.
By allowing the perception that “going over the head” of SEC staff
attorneys yields results, the SEC undermines public confidence the
integrity of its investigations and exacerbates the problems associ-
ated with “regulatory capture.”160

5. The SEC Fires its Lead Investigator

On August 24, 2005, while Aguirre was away on vacation,
Kreitman sent Paul Berger an e-mail suggesting that the SEC ter-
minate Aguirre’s employment. Kreitman captioned the e-mail,
“Gary and Pequot.” This e-mail was appended to a series of
Aguirre’s earlier e-mails labeled, “Mack Testimony.”161

Approximately one week later, in a memorandum dated Sep-
tember 1, 2005, the SEC terminated Gary Aguirre’s employ-
ment.162 The termination became effective at the close of business
on September 2, 2005—a mere five days shy of the end of Aguirre’s
one-year probationary period. According to the memorandum, the
termination was based upon Aguirre’s “demonstrated inability to
work effectively with other staff members and [his] unwillingness
to operate within the Securities and Exchange Commission (SEC)
process.”163 Though the memorandum represents that it is from
Enforcement Director Linda Thomsen, it is initialed by Paul
Berger.
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D. The Investigation Shifts Focus

1. Attempts to Identify other Potential Tippers/Tippees

After Aguirre’s supervisors interfered with his efforts to take
John Mack’s testimony and fired him, the investigation changed
focus. James Eichner, a staff attorney in the Enforcement Division
newly assigned to the Pequot case, suggested “broadening our focus
from Samberg to Pequot as a whole.”164 Eichner recommended
searching for a potential recipient of the inside information (or
tippee) other than Samberg, even though Samberg testified that he
directed the trades without consulting anyone else. Eichner rec-
ommended three steps: (1) have each person who knew about the
deal at the five investment banks and GE-Heller identify who they
knew at Pequot at the time of the deal, (2) search all Pequot e-mail
to everyone at the five investment banks and GE-Heller, and (3)
try to identify anyone at Pequot who got promoted soon after the
GE-Heller deal. These proposed steps failed to identify any leads
suggesting other likely recipients or sources of information about
the acquisition.

In addition to searching for other possible tippees, the SEC also
began looking for other possible tippers. Even before Aguirre left,
he drafted a subpoena to CSFB aimed at identifying other potential
tippers. The SEC issued the subpoena on September 1, 2005, just
as Aguirre was being fired. On October 6, 2005, the SEC issued an-
other subpoena to Pequot, also aimed, as Eichner explained, at
iden{:{ifying potential sources of inside information other than John
Mack:

The purpose of that subpoena was we had started to get into
the Microsoft transaction, and the person who we believed was
the tipper in that was David Zilkha, and he had gone from
Microsoft to Pequot. . . . [W]e had a theory that Samberg was
wooing Zilkha to get information from him about Microsoft.
And so it seemed that maybe there had been a similar dynamic
in play in regard to GE/Heller or other companies . . . that
Samberg was trying to hire people who had information about
companies they came from . . . then used those to get inside
information. And so we subpoenaed Pequot for all of its new
hires for some period, . . . and we looked hard at the people
whose names were identified to see if we could find a potential
tipper for GE/Heller.165

As with Eichner’s other proposals, this effort produced no signifi-
cant leads:

uestion: Did you ever take any of the testimony of any of those
Question: Did tak f the testi f f th
people, that is, suspected tippers?

Mr. Eichner: We didn’t take the testimony because we couldn’t find
enough of a connection, but we actually—I spent a fair amount
of time working up those leads and trying to find connections
between those people and the entities—the entities that were
involved in the deal and Pequot. . . . [W]e couldn’t find anyone
who—we couldn’t place them with the information, and we
couldn’t find anything that suggested that they had provided
the information. So, unfortunately, it seemed like a good idea,
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and I spent a fair amount of time on it, but it didn’t pan
out.166

These unsuccessful efforts in the fall of 2005 appear to be the end
of any serious SEC attempt to pursue Pequot’s suspicious trading
in advance of the GE-Heller acquisition.

2. Dropping the Microsoft Trades

When we initially asked the SEC in early 2006 whether it was
pursuing the GE-Heller aspects of the Pequot investigation after
having fired Gary Aguirre, the SEC said that the investigation had
shifted to focus on the Microsoft trades as more likely to lead to
an enforcement action.167 Given this statement and the draft Wells
notice, the SEC appeared to be on the verge of an enforcement ac-
tion. Kichner wanted to share the draft Wells notice with prospec-
tive defendants for the purpose of extracting an agreement to ex-
tend the statute of limitations.168 The SEC, Pequot, Samberg, and
Zilkha agreed to extend the statute of limitations for any SEC en-
forcement action.169

However, the SEC never filed an enforcement action. Therefore,
we sought to determine what changed and why. When asked why
the Microsoft case never progressed, SEC Enforcement Assistant
Director Mark Kreitman said the case weakened because of two
factors: (1) Zilkha was an unreliable witness, and (2) Goldman
Sachs had provided some of the same information to Pequot that
Zilkha had, before publishing it in an analyst report.170 According
to Kreitman, these two reasons served to dampen what had pre-
viously been pretty significant interest by the U.S. Attorney in the
Microsoft trading:

They lost interest as soon as they got a taste of Zilkha, unfor-
tunately. They were very enthusiastic at first, and that’s what
Gary [Aguirre] got the big Perry [Mason award] for, his presen-
tation to the U.S. Attorney, getting them interested in Micro-
soft. . . . So, we lost the support of the U.S. Attorney in the
case, and I think rightfully so. I think it became a civil case
you couldn’t try, much less a criminal case.171

Moreover, Kreitman suggested that Eichner’s draft Wells notice
was premature and suggested that Eichner’s plan to use the draft
to encourage defendants to enter an agreement as to the statute of
limitations was somehow inappropriate.172

E. The Universe Shifted: Returning to the GE-Heller Trades

1. The Decision to Finally Question John Mack

After firing Aguirre, the Enforcement Division appeared to lose
interest in John Mack until the Pequot investigation became pub-
lic. With the exception of a single subpoena issued on the effective
date of Aguirre’s termination, the SEC did virtually nothing to in-
vestigate John Mack as the potential tipper in Pequot’s GE and
Heller Financial trading. Only after the New York Times printed
Aguirre’s allegations and he testified before the Senate Judiciary
Committee did the SEC begin to re-evaluate Mack as the potential
tipper in June 2006.173
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As it became clear that the SEC would have to answer more de-
tailed questions about its handling of the case, it took the testi-
mony of two CSFB executives who had recruited John Mack. Tak-
ing their testimony was the SEC’s first step toward preparing to
take Mack’s testimony in the nine months since Aguirre was fired.
As Eichner described it:

Mr. Eichner: [IIn June the Times article came out about all of this.
And so after that, there was a discussion—I mean, the universe
sort of shifted a little bit, and so after that there were discus-
sions about sort of . . . what more needed to be done on the
case and what should be donel.]

L

Question: And so was that testimony [of CSFB executives] in prep-
aration—the purpose of that testimony was to prepare for the
John Mack testimony?

Mr. Eichner: It was a precursor. I mean, it was supposed to be—
yes, it was supposed to help us. . . . So that was the sole pur-
pose of those two gentlemen, was sort of to explore this issue
abouz1 whether Mack got the information in their recruitment
period.

The way in which the SEC approached the testimony of these
CSFB executives does not suggest that it was taken very seriously.
For example, Mark Kreitman did not assign an attorney to take
the testimonies until less then two days before they were sched-
uled.

On Monday, July 24, 2006, Kreitman asked Staff Attorney Liban
Jama to take the testimonies, which were scheduled for following
Thursday, July 27, 2006. Jama was uncomfortable with the request
and sent a carefully worded e-mail to Kreitman around noon on
July 24, asking that someone else be assigned to the task:

[Gliven the critical nature of the testimony that is to be taken,
the lack of preparatory time for the testimony . . . and my lack
[of] specific knowledge of the record regarding this portion of
the investigation, I would not feel comfortable taking the testi-
mony this Thursday. . . . [IIf I was given a sufficient period of
time to familiarize myself with the documents . . . and suffi-
cient preparatory time . . . I would be willing to pitch in. My
goal, as always, is to do [a] complete and thorough job on any
matter.174

In his interview with Senate staff, Jama described his conversa-
tions with his colleagues about the request:

I don’t remember who I spoke to. I know I talked to other folks
just to say, in general . . . I got a request to take some testi-
mony and I have . . . a day-and-a-half. . . . I do remember say-
ing, “Is a day and a half enough time, in your opinion, if you
haven’t been involved?” “No” was the universal response.175

By contrast to his colleagues, Jama described Kreitman’s attitude
toward taking this “critical” testimony as oddly nonchalant:
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He said, “You don’t need to prepare that much for it,” which
I found to be strange, and I relayed that to folks. So, yeah, he
didn’t feel like I needed to be prepped, . . . which I thought was
unusual in my mind.

L

I just thought it was an unusual request to make of me—and,
quite frankly, unfair. I thought he put me in a difficult posi-
tion.176

Following Jama’s e-mail, Kreitman re-assigned the duty to James
Eichner. Eichner took the testimony of the two CSFB executives
and, on August 1, 2006, he took John Mack’s testimony.

When asked why the Enforcement staff failed to pursue inves-
tigative leads on Mack sooner, Eichner, stated:

After the events of the previous fall, we hadn’t really focused
on him as—we had not focused on him as a tipper or as a po-
tential tipper. We were focusing on other things. So there was
a—once there was a lack of evidence that he had information,
he ceased to be a primary focus of the investigation.177

The five-year statute of limitations for any Department of Justice
criminal enforcement action against Pequot, Samberg, and Mack
expired on or around July 27, 2006, leaving only the potential for
the SEC to obtain other remedies such as disgorgement.1”8 When
the SEC finally did take Mack’s testimony on August 1, 2006, it did
so five days after the statute of limitations period applicable to civil
and criminal penalties expired.

2. Unasked Questions: The Mack Transcript

During the interview with the SEC, Mack, among other things,
denied having any foreknowledge of the GE acquisition of Heller
until after he began working at Credit Suisse First Boston on or
around July 13, 2001—nearly two weeks after Samberg began pur-
chasing large volumes of Heller stock, and about two weeks before
the public announcement of the deal.

During his August 1, 2006 testimony, Mack claimed that
Samberg had asked him to invest in an opportunity called “Fresh
Start” because Pequot could not invest anymore than it already
had.17® However, e-mail exchanges between Samberg and others at
Pequot suggest that the courtship was in the other direction. In
short, according to Pequot e-mails, Mack was “busting chops” to in-
vest in Fresh Start and some were unhappy that Samberg allowed
him to do so. Eichner did not inquire about this apparent con-
tradiction, nor did the SEC seriously test the Aguirre’s theory that
investment in Fresh Start was a reward for inside information. For
example, the SEC did not determine whether Mack’s participation
in Fresh Start diluted Pequot’s profits or whether Pequot faced
some limitation on the amount it could invest in the deal and genu-
inely needed additional capital from Mack. Although Mack testified
to the SEC that he “doubled” his money in the Fresh Start deal,180
it appears more accurate that he more than tripled his $5 million
investment. None of the SEC investigators who testified before the
Judiciary Committee or in interviews with staff have refuted this
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fact which tends to suggest a potential motive for Mack to tip
Samberg about the GE acquisition of Heller.

F. The SEC’s Case Closing Report

On November 30, 2006, the SEC Division of Enforcement issued
a Case Closing Report (“Report”) in the Pequot investigation.181
The seven-page Report describes the SEC’s findings related to: (1)
insider trading ahead of the GE acquisition of Heller, (2) insider
trading in Microsoft, (3) insider trading in AstraZeneca and Par
Pharmaceutical, (4) Pequot’s Private Investment in Public Equities
(“PIPES”), and (5) concerns about potential market manipulation
through wash sales.

1. GE-Heller

The SEC investigation into Pequot’s GE-Heller trades had three
primary phases: (1) summer of 2005, (2) September 2005 through
December 2005, and (3) June 2006 until the investigation was
closed on November 30, 2006. During the period from December
2005 through June 2006, “the focus of the insider trading case
shifted to Microsoft, where it remained until June 2006.”

Aguirre was the lead SEC investigator on the case during the
first period. The closing memo describes this period as follows:

Emails . . . suggest that Mack spoke by telephone with
Samberg about a potential investment the night of Friday,
June 29, 2001, the business day before Pequot began pur-
chasing Heller, but that the conversation related to an unre-
lated non-public company.[182] Credit Suisse First Boston . . .
an investment adviser to Heller in the transaction, hired Mack
as its CEO on July 12, 2001, ten days after Pequot began to
buy Heller stock. However, counsel for CSFB advised the staff
that the CFO of CSFB who met with Mack before Mack joined
CSFB did not have deal information on specific pending deals
on which CSFB was working.183

The Report indicates that Mack could not have learned about the
deal from the Chief Financial Officer of CSFB and leaves the im-
pression that the CFO was his only potential source of information.
In fact, there were other potential sources of information whom the
SEC never interviewed and whom the Report never mentions.

In the months after Aguirre was fired, SEC Enforcement staff
took no testimony concerning the GE-Heller trades. After Aguirre’s
allegations were publicized in June 2006, however, the SEC En-
forcement staff reversed course. Beginning in late July, “the staff
took the testimony of two CSFB employees, a former CFO and a
company lawyer, who were both involved in recruiting Mack.”184
Both witnesses denied knowing about the GE acquisition of Heller
before it was publicly announced and both denied telling Mack any-
thing about it.185 On August 1, 2006, SEC staff took John Mack’s
testimony. Mack “denied knowing about the merger before he be-
came CSFB’s CEO in mid-July 2001 and denied having any discus-
sions with Samberg or anyone else at Pequot about the merger be-
fore it was announced.”186 Finally, on September 8, 2006, SEC En-
forcement staff “took the testimony of an analyst at a brokerage
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firm who provided . . . coverage on Heller during the relevant time
period, appeared to have met with Pequot in June 2001 shortly be-
fore Samberg started buying Heller, and went to work at Pequot
in early 2002.”187 Once more, the witness denied having any inside
information and the SEC found nothing to contradict him.

The case closing report concludes its analysis of the GE-Heller
trades by finding, among other things, that “it is extremely un-
likely that Mack tipped Samberg about the merger between GE
and Heller, having found no evidence that Mack knew about the
merger before Samberg started purchasing Heller stock.”188 How
hard did the SEC look for such evidence? Significantly, the case
closing report fails to mention Mack’s trip to Switzerland on June
26-28, 2001, to meet with Credit Suisse officials about the prospect
of Mack accepting a position as CEO of CSFB. This was the period
just before he spoke with Samberg and was let in on the Fresh
Start deal. During his August 1, 2006, testimony, Mack confirmed
that a copy of his Swiss trip itinerary indicated that he met with
other Credit Suisse personnel who may have had knowledge of the
GE-Heller deal.18® During the Judiciary Committee’s December 5,
2006, hearing, then-Chairman Specter asked Mr. Hanson about
Mack’s trip to Switzerland:

Sen. Specter: Was Mr. Mack questioned about that, Mr. Hanson?
Mr. Hanson: Of course.
Sen. Specter: And what did he say?

Mr. Hanson: That the information that Mr. Aguirre alleged or spec-
ulated that Mr. Mack may have had was so far down in the
weeds for Mr. Mack.

Sen. Specter: So far down in the weeds?

Mr. Hanson: It was so far removed from what he was doing with
respect to negotiating with CS First Boston [sic] that it had no
relevance to him. Not only that, but the people from CS First
Boston that we talked to and received e-mails from said that
there is no possible way that they had the information, let
alone passed it on to Mr. Mack.

However, the SEC did not question the individuals from Credit
Suisse who met with Mack during that trip. While on the trip,
Mack met with numerous Credit Suisse officials and discussed var-
ious management issues.190 Mack denied receiving any information
concerning the GE-Heller deal during any of the many meetings
with named Credit Suisse representatives. However, at one point
during Mack’s testimony he was asked the following question and
gave the following answer:

Question: During that trip to Switzerland in 2001 or any of the
contacts you had with representatives of Credit Suisse or First
Boston, up until the time you began work, did anyone convey
any information to you about a transaction involving GE and
Heller?

Mr. Mack: Not that I remember.191
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Mack was hired as the CEO of CSFB during the second week of
July 2001. Shortly thereafter, Mack believes a CSFB banker named
Bob Clymer must have told him about the upcoming GE-Heller
deal.192 When asked whether he knew of the deal prior to its public
announcement on July 30, 2001, Mack testified, “I'm sure I knew
about the trade; yes.”193

The most significant aspect of the Mack testimony is his ac-
knowledgement that he went to Switzerland to discuss becoming
CSFB’s CEO from July 26-28, 2001. While there, Mack met with
senior representatives of Credit Suisse—CSFB’s parent company.
In view of the fact that Mack also spoke with Samberg immediately
upon his return to the United States on July 29, 2001, the trading
day before Samberg began heavily betting on Heller Financial
stock, and on the same night Mack was permitted into a lucrative
deal, there was more than a sufficient basis to justify taking
Mack’s testimony in the summer of 2005.

2. Microsoft

Despite the evidence, the SEC closed the Microsoft investigation
and discounted the trades as unworthy of an enforcement action.
Among other things, the SEC cited the unreliability of Zilkha as a
witness. It is unclear, however, why a case would be harder to
make rather than easier if one of the potential defendants lacked
credibility. The SEC also cited the fact that other Microsoft-related
information was in the marketplace and could theoretically have
spurred Samberg’s trades and the fact that Goldman Sachs pro-
vided Pequot early access to information on Microsoft that it later
published in an analyst’s report, which may have been the basis of
Pequot’s trading rather than information from Zilkha. Neverthe-
less, James Eichner indicated just before the SEC issued its Case
Closing Report his continued belief that Pequot had done some-
thing improper if not technically illegal in its Microsoft trading:

[Mly opinion was certainly that Samberg thought he was get-
ting inside information and trading on it. That was my opinion
and continues to be my opinion. . . . I think Samberg thought
he was committing insider trading, but it’s not clear that he
was, in fact, committing insider trading.

* 0k 3k

[Alt the end, you know, when I was trying to get my ducks in
a row on materiality and a couple other things, it kind of fell
apart. But then we thought, well, they got this Goldman stuff,
too, and that looks bad so let’s look at that. Maybe they traded
based on both the Zilkha tip and the Goldman thing. So then
we did the Goldman piece, and then that turns out not to be—
you know, it turns out to be Goldman policy [to provide certain
clients advanced access information in unpublished analyst re-
ports] and not illegal.

£ * £
[I]t seems terribly unfair to me[.] . . . [W]hat I learned from

this whole thing is that, you know, people at Pequot, they get
a lot of good information from a lot of sources that allows them
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to make money. And, you know, it’s no wonder a lot of these
hedge funds do really well. I mean, they give Goldman tons of
money in brokerage commissions, and Goldman gives them the
best information, and the poor schmoes out there, that is a
tough hurdle, but, you know, it’s not against the law, and
that’s the limit of our authority. . . . I don’t speak for the SEC
on this, but, I mean, I think Samberg committed insider trad-
ing on Microsoft[.]

L

I mean, I came to agree at the end that—what I'm saying is
I think if you asked me in my heart of hearts, hold a gun to
my head, did he do it or not, I would say yes. But I don’t—
I mean, I don’t think we could try this case. You know, I don’t
think we could win the case[.]194

If Eichner’s assessment is accurate, then perhaps these cir-
cumstances illustrate a need to consider whether changes in the
law are necessary to ensure a more even playing field in our public
markets. In any event, given the apparently inculpatory e-mails
from Samberg telling Zilkha, (e.g. “I shouldn’t say this, but you
have probably paid for yourself already!”) it is difficult to under-
stand why the SEC would not, at bare minimum, invite Pequot,
Samberg and Zilkha to respond to a Wells notice.

3. AstraZeneca and Par Pharmaceutical

In its closing memo, the SEC described its reasoning for ulti-
mately deciding not to pursue further investigation into the
AstraZeneca and Par Pharmaceutical trades: “It seems unlikely
that Pequot had inside information about the court decision be-
cause it made investment decisions contrary to that information in
the weeks leading up to the decision.”195 Specifically, the SEC con-
tends that Pequot bought Par after it bought AstraZeneca, which
it would not have done had it been tipped about the outcome of the
patent case.

However, this contention ignores the information included in the
SEC’s own formal order memorandum that there were two poten-
tial insider trading events rather than just one: (1) a September
earnings announcement, that caused Par stock to rise suddenly,
and (2) the October court decision which caused Par stock to fall
suddenly. The analysis in the SEC’s closing memo neither address-
es nor acknowledges the first event. Instead, the memo claims that,
“staff’s initial inquiry presented an incomplete and misleading pic-
ture of Pequot’s trading in the stocks of Astra and Par.”19¢ While
the description of the trades in the formal order of investigation
adopted by the SEC may have been incomplete, as one would ex-
pect at the outset of an investigation, we found no evidence that
the description was misleading. In fact, one could argue that the
SEC’s closing memo was itself misleading in its use of Pequot’s
September purchases of Par to excuse the October sales. The SEC
does not reference the fact that the September purchase preceded
a positive earning report or that it was a separate instance of po-
tential insider trading for investigation. Nor does the SEC explain
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why it presumably concluded that the September purchases were
not themselves insider trading.

G. Conclusion

The investigation of Pequot Capital Management could have
been an ideal opportunity for the SEC to develop expertise and vis-
ibility into the operations of a major hedge fund while deterring in-
stitutional insider trading and market manipulation through vig-
orous enforcement. Instead, the SEC squandered this opportunity
through a series of missteps, including (1) unnecessary delays, (2)
understaffing, (3) excluding many of the suspicious transactions, (4)
allowing inadequate and untimely document production, (5) dis-
closing case information to John Mack’s prospective employer, Mor-
gan Stanley, and (6) preventing the staff from questioning Mack
until after the statute of limitations had expired.

As will be discussed in the next section, Associate Director Paul
Berger contacted Debevoise & Plimpton about potential employ-
ment just days after he initialed Aguirre’s termination notice. Even
though Debevoise had represented Mack’s employer, Morgan Stan-
ley, Berger did not recuse himself until four months later, in early
2006. Although Robert Hanson testified that the SEC took Mack’s
testimony, “as soon as we could,” it appears that the SEC did very
little to investigate Mack’s potential role in the period between
Aguirre’s firing in September 2005 and Berger leaving the Commis-
sion in the spring of 2006.
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Figure 1
. Shares Shares
Date | ovShore | Shares | Shares | UL | Soughtas | FIIGNRS
GE Sought Purchased Volume é. of Daily Daily
olume Volume
July2 | Buy Heller 223,700 118,000 388,900 57.52% 30.34%
July3 | Buy Heller 101,100 77,200 271,800 37.20% 28.40%
July5 | Buy Heller 18,100 10,000 175,400 10.32% 5.70%
July9 | Buy Heller 15,000 15,000 149,000 10.07% 10.07%
July 10 | Buy Heller 455,300 110,900 375,600 121.22% 29.53%
July 11 | Buy Heller 336,500 91,400 158,200 212.71% 57.77%
July 12 | Buy Heller 242,300 101,300 485,100 49.95% 20.88%
July 13 | Buy Heller 111,900 50,000 709,900 15.76% 7.04%
July 17 | Buy Heller 287,500 187,500 448,300 64.13% 41.82%
July 18 | Buy Heller 90,100 50,000 174,600 51.60% 28.64%
July 19 | Buy Heller 55,600 30,000 264,700 21.00% 11.33%
July 20 | Buy Heller 508,100* 75,000 963,700 52.72% 7.78%
July 23 | Buy Heller 480,400 60,400 389,800 123.24% 15.50%
July 24 | Buy Heller 418,500 38,500 221,600 188.85% 17.37%
July 25 | Buy Heller 373,300 73,000 283,600 131.63% 25.74%
July 25 | Short GE 766,600
July 26 | Buy Heller 302,900 50,000 416,600 72.71% 12.00%
July 26 | Short GE 385,200
July 27 | Buy Heller 243,900 10,000 92,700 263.11% 10.79%
July 27 | Short GE 385,500 20,000
July 30 | GE announces purchase of Heller Financial.
July 30 | Samberg sells all holdings—1,148,200 shares—of Heller Financial.
August 1 | Samberg covers his short sells of GE.

* Likely value. Trader notes were somewhat unclear.
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VII. Gary Aguirre’s Employment at the SEC

A. Background

Prior to his application for employment with the SEC, Gary
Aguirre enjoyed a long and successful career in both the public and
private sectors. After earning his law degree from the University
of California, Berkley in 1968, Aguirre served as a public defender
in San Diego, California for several years before entering private
practice. During his private sector career, Aguirre successfully ar-
gued 95 consecutive complex cases worth more than $200 million
in total awards including three securities fraud class actions.! In
the majority of these cases, he served as lead counsel.2 During this
time, Aguirre also published widely and made numerous presen-
tations on civil litigation and advocacy law.? Having earned sub-
stantial sums as a partner at Aguirre & Eckmann, he later re-
tired.4

Wanting to re-enter public service, at age 61, Aguirre enrolled in
the Georgetown University Law Center in 2001.> While a student
at Georgetown, Aguirre focused on financial regulation and securi-
ties law. He received numerous honors while at Georgetown, in-
cluding the second place prize in a prestigious national writing
competition and the top grade in his Financial Reporting and Ac-
counting class. He was described by Professor Mark Kreitman, who
later became Aguirre’s supervisor at the SEC, as the “best student
he had ever had.”® After two years of study, Aguirre received an
LLM with distinction, concentrating in securities regulation and
international law. He then applied for employment at the SEC.

1. Applications for Employment and EEO Claim

The SEC rejected Aguirre’s first 23 applications for employment.
During his application processes, Aguirre received top ratings in
the categories of reasoning ability, writing ability, relevant work
experience, enthusiasm for SEC, and knowledge of securities law.
He also received the next-highest rating in the category of “poise-
maturity.” Another interviewer noted Aguirre to be “one of the
most qualified candidates [he’d] interviewed.”” Nevertheless the
SEC declined repeatedly to hire him. Aguirre then filed a com-
plaint with the EEO office of the SEC charging discrimination.8

Immediately following Aguirre’s EEO complaint, the SEC con-
tacted him to set up an interview and offered to hire him as a “su-
perior qualifications appointment.” Despite being hired, Aguirre
did not withdraw his complaint. On June 14, 2006, an administra-
tive law judge entered an Order and Judgment in favor of the SEC
on Mr. Aguirre’s age discrimination claims after evaluating the
claims in a 19-page decision.10

(55)
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2. Transfer to another Branch Chief

Gary Aguirre began employment at the SEC’s Division of En-
forcement on September 7, 2004, as a general attorney. He initially
worked under Charles Cain and Richard Grimes, the branch chief
and assistant director of his branch. Soon after starting, he was as-
signed to work on allegations of insider trading by the hedge fund
Pequot Capital Management, Inc.

In October 2004, Aguirre was asked to prepare a draft formal
order memorandum regarding the Pequot insider trading investiga-
tion. A formal order is the procedure by which the SEC authorizes
staff to conduct a full-fledged investigation. In the prepared draft
submitted to Cain on October 6, Aguirre included the language,
“over the past two years, SROs have referred or ‘highlighted’ at
least six matters involving possible insider trading by the Pequot
Management and one or more of Pequot Funds to the Division of
Enforcement.”*! The following day, Cain delivered revisions to
Aguirre, removing the sentence and replacing it with, “subsequent
investigation by the staff identified at least six transactions involv-
ing possible insider trading by the Pequot Management and one or
more Pequot Funds.” In a subsequent interview, Berger described
that he understood this exchange to be over “a rather routine
memorandum to the Commission on a relatively ministerial mat-
ter.”12

Aguirre explains the issue quite differently. Aguirre recalled, “I
told Cain that the revision about SRO referrals . . . was not accu-
rate because it suggested that I had uncovered six insider trading
matters, when in fact those had been discovered by SROs and had
been referred to the SEC.”13 According to Aguirre, Cain responded
that “the memorandum was not going to state that Joe Cella [The
Director of Market Surveillance] had been informed but had failed
to act” on the SRO referrals. The following morning, on October 8,
2004, Aguirre explained his concerns in an e-mail to Cain and
Grimes:

The proposed revisions . . . [are] unsupportable. Neither I nor
anyone on the staff has discovered an insider trading trans-
action involving Pequot. Yes, I have prepared a spreadsheet of
suspected Pequot insider trading activity since 1999 . . . in
each one of those 11 cases, an SRO identified the transaction
and referred it to Enforcement (Market Surveillance), where it
stopped. Under these circumstances, the quoted revision is not
merely unsupportable; it could be the source of embarrassment
or worse for each of us.14

Grimes subsequently agreed to Aguirre’s changes, yet the incident
contributed to Aguirre’s decision to request a branch transfer two
months later.

On January 10, 2005, Aguirre wrote a letter to Associate Director
Paul Berger formally asking to be transferred to another branch.
He requested that he be transferred to another branch.1> Telling
Berger that he would prefer to be in his former Georgetown profes-
sor’s section, Aguirre wrote, “I understand that there will be an
opening in Mark Kreitman’s section in the near future and I would
appreciate being transferred there if possible.”16
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After running a draft response by SEC personnel officials, Berger
replied to Aguirre’s request in an e-mail on January 13, writing
“Mark Kreitman’s assistant director does not have an opening right
now.”17 Aguirre was transferred to Kreitman’s section on January
18, 2005, notwithstanding Berger’s January 13 e-mail suggesting
the absence of an opening.

3. Positive Performance Evaluations

On June 1, 2005, Aguirre received a performance evaluation from
Mark Kreitman. The evaluation covered Aguirre’s performance
from October 2004 to April 2005, and rated performance in four
critical elements: knowledge of field or occupation, planning and or-
ganizing work, execution of duties, and communications. In each
category, the rating official had the option of rating an employee
“acceptable,” or “unacceptable.” On Aguirre’s June 1 evaluation, his
performance was rated “acceptable” in each of the four categories.18
However, Kreitman claimed to Senate staff that “‘acceptable’ is a
pretty low threshold . . .” and checking “unacceptable” would have
been “too heavy a hammer at that point . . .”19

Having been evaluated at an “acceptable level,” Aguirre qualified
for a merit pay increase. On June 29, 2005, Robert Hanson trans-
mitted an evaluation of Aguirre to the Enforcement Division’s Com-
pensation Committee.20 On the cover sheet, the supervisor is given
four options in making recommendations: (1) made contributions of
the highest quality, (2) made contributions of high quality,
(8) made contributions of quality, and (4) made no significant con-
tribution beyond an acceptable level of performance. In the June 29
evaluation, Hanson checked “made contributions of high quality,”
and attached an evaluative narrative praising Aguirre’s work ethic
and performance:

Gary worked extremely hard on one investigation during his
time in the group, a significant matter involving the trading by
Pequot Capital, one of the nation’s largest hedge funds. Gary
has an unmatched dedication to this case (often working well
beyond normal work hours) and his efforts have uncovered evi-
dence of potential insider trading and possible manipulative
trading by the fund and its principals. He has been able to
overcome a number of obstacles opposing counsel put in his
path on the investigation. Gary worked closely with the Office
of Compliance Inspections and Examinations to develop the
case and worked with several self-regulatory organizations to
develop a number of potential leads. He has consistently gone
the extra mile, and then some.21

Hanson also offered a critique of Aguirre, saying that he “can work
on presenting information in a clearer and more concise manner to
enhance effectiveness. . . .”22 The evaluation recommending Aguirre
for a merit pay increase was then transmitted to the Compensation
Committee.

4. Merit Pay Increase

The decision whether to grant a merit pay increase is decided by
the Compensation Committee, which consists of all the associate di-
rectors, the chief counsel, the head of regional operations, the chief
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litigation counsel, and the deputy litigation counsel.23 The Com-
pensation Committee met on July 18, 2005. While SEC witnesses
were unable to recall details of the process leading up to Aguirre’s
merit pay increase, the SEC has confirmed that the Compensation
Committee gave its recommendations to Linda Thomsen on July
19, 2005.2¢ Then, on July 27, Thomsen completed the merit pay
process for the Enforcement Division, which then transmitted the
final results to the Office of Human Resources on August 1, 2005.
On August 21, 2005, the Associate Executive Director of the Office
of Human Resources approved a Form 50-B Notification of Per-
sonnel Action raising Aguirre’s total salary from $130,257 to
$134,110.25

B. Objections to Blocking Mack Testimony

For the reasons explained earlier, at least three experienced SEC
officials believed in the summer of 2005 that questioning John
Mack was an appropriate next step in the Pequot Investigation.26
These officials included Director of Market Surveillance Joseph
Cella, Market Surveillance Branch Chief Eric Ribelin, and a former
Branch Chief responsible for training SEC staff attorneys on how
to conduct insider trading investigations, Hilton Foster. However,
none of these officials were in Aguirre’s direct line of supervision.
Aguirre’s direct supervisor was Robert Hanson. Hanson reported to
Mark Kreitman, and Kreitman reported to Paul Berger.

At first, Aguirre’s supervisors did not seem overly deferential to
John Mack. For example, after Aguirre’s initial June 3, 2005 e-mail
suggesting Mack as a potential tipper in Pequot’s GE-Heller trans-
actions, Robert Hanson replied that he believed Mack was “another
bad guy in my view.”2? Two weeks later, on June 14, Aguirre
briefed his supervisors on his progress in the investigation, includ-
ing the aspects relating to John Mack.28 Mark Kreitman gave
Aguirre a “Perry Mason Award” in recognition of his work on the
case and then instructed him to brief criminal authorities in the
Southern District of New York. Following Aguirre’s presentation,
authorities in the Southern District opened their own investiga-
tions. On the evening of June 20, Robert Hanson again expressed
approval of Aguirre’s pursuit of the theory that Mack may have
tipped Arthur Samberg about the GE-Heller acquisition. In an e-
mail with the subject line, “Pequot: Connecting the dots with the
CSFB-Mack-Samberg-theory,” Hanson wrote to Aguirre, “Okay
Gary you've given me the bug. I'm starting to think about the case
during my non-work hours.”29

However, his supervisors’ attitudes shifted dramatically, begin-
ning on June 23, 2005. That is the date when officials from Morgan
Stanley began contacting the SEC to learn about the potential im-
pact of the investigation on its prospective CEO, John Mack.3° Ac-
cording to Aguirre, June 23 was also the date that his direct super-
visor, Robert Hanson, first said it would be difficult to subpoena
John Mack because of his “powerful political connections.”

1. Supervisor’s Reference to Mack’s “Powerful Political Connections”

As discussed earlier, it appears that the driving force behind the
reluctance to question John Mack was not a partisan consideration.
Rather, Aguirre’s supervisors cited his prominent position on Wall
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Street and the ability of his counsel to appeal directly to very sen-
ior SEC officials, bypassing staff attorneys.3! However, in order to
assess the reasonableness of Aguirre’s reaction to the controversy
over Mack, it is necessary to examine whether Aguirre’s supervisor
actually used the word “political” when referring to Mack’s clout
and connections. If so, then one might view Aguirre’s reactions to
be more reasonable.

An apparent admission of such a blatantly partisan political
favor by the SEC might, in the view of some people, justify a more
drastic reaction than indications of a more subtle form of deference
to prominent witnesses. For example, Aguirre initially resigned,
but later withdrew his resignation in order to resist his super-
visors’ decision regarding Mack. If no one told Aguirre that deci-
sions were being made based on Mack’s “politics,” then his resigna-
tion and withdrawal could arguably be viewed as a sign of insta-
bility. However, if someone did refer to Mack’s politics, then his
resignation and withdrawal should arguably be viewed in a more
favorable light.

Aguirre alleged that Robert Hanson referred to Mack’s political
connections in several conversations about taking his testimony.
Regardless of what Hanson may have meant, there is evidence sug-
gesting he said that his concerns about questioning Mack were “po-
litical.” The first instance occurred on June 23. Aguirre said that
“in a face-to-face meeting” that day, Hanson said it would be very
difficult to get permission to question Mack because of Mack’s
“powerful political connections.”32

Aguirre reported Hanson’s June 23 “political connections” com-
ment to Hanson’s supervisors, Paul Berger and Mark Kreitman in
a July 27, 2005 e-mail, marked urgent:

I sent two e-mails to Bob during the week of June 20 (see at-
tachments 3 and 8) proposing that we proceed with the Mack
testimony and broaden the CSFB subpoena. When I did not
hear back from Bob, I spoke with him directly about these pro-
posals. Bob told me (1) that these decisions were for Mark to
make and (2) it would be an uphill battle because Mack had
powerful political connections. Bob also mentioned this concern
during a meeting with Mark and me.33

When asked about this e-mail by Senate investigators in 2006,
Hanson claimed not to remember making the comment:

Question: And what about number two, “it would be an uphill bat-
tle because Mack had powerful political connections?”

Mr. Hanson: That doesn’t sound like something I would say.
Question: So you don’t think you said that?

Mr. Hanson: I don’t think so, no.

Question: You don’t recall saying that?

Mr. Hanson: I do not.
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Question: So you never told him at any time that it would be an
uphill battle to subpoena Mr. Mack?

Mr. Hanson: That doesn’t sound like something I would say. It’s
possible, but it doesn’t sound like something I would say.

Question: You don’t recall saying it?
Mr. Hanson: I do not.34

He denied the comment more directly when questioned by the SEC
Office of Inspector General in 2005.35

Later, in August 2005, the evidence suggests Hanson again re-
ferred to Mack’s political connections during conversations about
taking his testimony. For example, on the evening of Wednesday,
August 3, 2005, Aguirre and Hanson discussed the issue at some
length. Their e-mails the following morning provide a near contem-
poraneous account of what was said. Aguirre described the con-
versation in his August 4 e-mail as follows:

I came to your office last night to discuss Pequot because, as
I told you, I realized we would not be seeing each other for the
next month.

L T

I told you that Mark was not listening to the rationales for the
steps I had proposed in the Pequot investigation, that this rep-
resented a major shift that occurred overnight in our relation-
ship, that we had an excellent relationship before, [and] that
I believe other people at the Commission were involved in
Mark’s sudden shift].]

L

Second, I told you that the decision not to take Mack’s testi-
mony because of his powerful political connections was the
event that triggered my decision [to resign]. We then discussed
at some length what standard had to be met to take Mack’s
testimony. You told me that Mack was “an industry captain,”
that he had powerful contacts, that [Former U.S. Attorney]
Mary Jo White, [Former SEC Director of Enforcement] Gary
Lynch, and others would be representing him, that Mary Jo
White could contact a number of powerful individuals, any of
whom could call [Director of Enforcement] Linda [Thomsen]
about the examination. I told you I did not believe we should
set a higher standard for a political captain than anyone else.

L

You also mentioned, as you did last night, that Mack’s testi-
mony would be difficult because Mack had powerful political
connections. For that reason, the political hurdle, I spent a big
chunk of my weekend preparing two lengthy memos . . . sug-
gesting that we focus on [Mack] to eliminate him or establish
it was in fact him.36
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In Hanson’s reply, he explained that part of his reticence to take
Mack’s testimony had to do with the ability of Mack’s counsel to
bypass staff attorneys at his level and appeal directly to senior
SEC management:

As a general matter I try to alert folk above me about signifi-
cant developments in investigations that may trigger calls and
the like so that they are not caught flat footed. I also think
that Paul [Berger] and Linda [Thomsen] would want to know
if and when we are planning to take Mack’s testimony so that
they can anticipate the response, which may include press calls
that will likely follow. Mack’s counsel will have “juice” as I de-
scribed last night—meaning that they will reach out to Paul
and Linda (and possibly others).37

It seems clear that Hanson was more reluctant to take the testi-
mony of someone whose counsel could get the ear of the Director
of Enforcement than he would be of someone whose counsel did not
have that kind of “juice.” However, it is not clear why a discussion
about the merits of taking Mack’s testimony would turn on the
question of keeping supervisors informed. When asked why he re-
sponded to Aguirre’s concerns about improper political influence by
referring to the need to keep supervisors informed, Hanson pro-
vided no clear rationale.38

On a third occasion, just before he was fired, Aguirre wrote to
Hanson alleging that Hanson had spoken of Mack’s “political
clout.” On the morning of August 24, 2005, Aguirre’s supervisors
began sending e-mails about firing him.3® With no knowledge of
those e-mails, Aguirre wrote to Hanson later that day, “before and
after the Mack decision, you have told [me] several times that the
problem in taking Mack’s exam is his political clout, e.g., all the
people that Mary Jo White can contact with a phone call.”4° Han-
son’s reply appeared to admit using the phrase and then, again, at-
tempted to explain what he meant by it:

Most importantly the political clout I mentioned to you was a
reason to keep Paul and possibly Linda in the loop on the testi-
mony. As far as I know politics are never involved in deter-
mining whether to take someone’s testimony. I've not seen it
done at this agency. It does make sense though to have all
your ducks in a row before approaching a significant witness
like Mack. Hence, the reason to try and figure out a number
of things about him before scheduling him up, not least of
which is whether he knew about the deal.4!

Before sending this e-mail in which he admits using the phrase,
Hanson drafted a shorter, much different reply: “My recollection is
different about a couple of things. Most importantly I have not said
that the problem is Mack’s political clout.”42 However, there is no
indication that Hanson ever sent this reply, as it was recovered
from his “drafts” folder.

When asked about the e-mail he did send, Hanson indicated he
did not recall using the phrase:

Question: [M]y question is: do you recall using the phrase “political
clout” in a conversation with Gary Aguirre?
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Mr. Hanson: I don’t. It’s possible I used it, but it just doesn’t sound
like something I would say.

B S

Question: So why did you use the term “political clout” in your re-
sponse to Mr. Aguirre?

Mr. Hanson: I'm responding to his use of that term. If you look at,
he responds and says political clout meaning all the people
that Mary Jo White could contact with a phone call.

L

Question: You don’t think that you independently said it previous
to his using the term?

Mr. Hanson: It’s possible, but it doesn’t sound like something I
would say. It is possible. Again, as far as I know, politics aren’t
involved in the decision to take someone’s testimony.43

By contrast, in his written testimony submitted at the Judiciary
Committee’s December 5, 2006, hearing, Hanson reversed himself
and again appears to admit using the phrase:

Accordingly, consistent with my general practice, I made Mr.
Kreitman aware that we were considering taking Mr. Mack’s
testimony. I explained this practice to Mr. Aguirre, perhaps
inartfully choosing the words “juice” and “political clout” to de-
scribe the fact that any influential counsel Mr. Mack chose
could easily pick up the phone and call my supervisors about
the case and I wanted them to be fully aware of the facts be-
fore answering any calls.44

Hanson’s equivocation and inconsistent statements are unper-
suasive. His only clear denials that he referred to Mack’s political
connections occurred (1) in an e-mail which was drafted, but never
sent, in response to Aguirre’s third written objection, and (2) in his
interview with the OIG during their investigation. If Hanson did
talk about Mack’s political clout in connection with his testimony,
then Aguirre would be justified in resisting that sort of special
treatment and refusing to take part in it.

The weight of this evidence suggests that Hanson likely ref-
erenced Mack’s “political connections,” “political clout,” or words to
that effect. The evidence suggests Hanson did so on multiple occa-
sions in conversations about taking Mack’s testimony during the
summer of 2005, beginning around the same time as Morgan Stan-
ley’s inquiries about the SEC’s interest in Mack on June 23. How-
ever, the evidence also suggests Hanson was not referring to par-
tisan political considerations, but rather to his prominence and his
ability to hire counsel with direct access to senior SEC officials.

2. Notice and Withdrawal of Resignation

In late June, Aguirre saw his supervisors suddenly reverse them-
selves, putting the brakes on the Pequot investigation just after
Morgan Stanley contacted senior SEC officials to inquire about
John Mack’s exposure. Aguirre saw himself and others involved in
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the day-to-day aspects of the investigation excluded from more sen-
ior SEC contacts with Morgan Stanley. Aguirre also heard his di-
rect supervisor explicitly state that it would be hard to take Mack’s
testimony because of his political connections. Aguirre’s initial re-
action to these circumstances was to resign on principle.

On Monday, June 27, Aguirre sent an e-mail summarizing the
Pequot investigation and his reasons for suspecting that Arthur
Samberg acted on material non-public information in the GE-Heller
trades and that the tipper may have been John Mack.4> On the
morning of Tuesday, June 28, he sent a more detailed e-mail out-
lining five areas for further investigation of how Samberg may
have learned information about the pending GE-Heller acquisition.
The e-mail included proposed steps aimed at testing his theory that
Mack may have been the tipper, as well as exploring Samberg’s
other possible sources of information.4¢ On Tuesday, June 28,
Aguirre and Kreitman had a “heated discussion” about Kreitman’s
refusal to authorize Aguirre to take John Mack’s testimony.4”
Aguirre returned to his office and drafted an e-mail to Kreitman
explaining specifically why he believed that taking testimony from
Mack would be the next logical step. The e-mail confirms that
Kreitman had denied not only Aguirre’s request to take Mack’s tes-
timony, but also his request to issue a subpoena to obtain docu-
ments from CSFB:

Your refusal to permit this testimony, along with other limita-
tions, has significantly affected this investigation.

L

I have proposed that we obtain the documents from CSFB that
would show when Mack obtained information about GE-HF. .
. . Evidence that Mack learned near or on Friday June 29,
[2001] the night of his call to Samberg, would tend to focus the
matter more on Mack. Evidence that he did not learn until
July 3 or never learned would eliminate him.

L

I understand you have denied my request to proceed with the
CSFB and Mack subpoenas.48

Kreitman did not reply to this e-mail until nearly four weeks later.
After sending the e-mail, Aguirre met with Associate Director Paul
Berger. He had sent Berger an e-mail the previous day asking if
Berger had an “open door policy” and requested a meeting.4° At the
meeting, Aguirre expressed his concerns about being prevented
from taking Mack’s testimony and told Berger of his intention to
resign after completing the Pequot investigation. However, Aguirre
did not specifically refer to Hanson’s statements about Mack’s polit-
ical connections.50 The next morning, Thursday, June 30, Aguirre
verbally tendered his resignation notice to Paul Berger. That same
day, Morgan Stanley announced it had hired John Mack. In re-
sponse to requests from his supervisors for a certain departure
date, Aguirre agreed to stay at the Commission through the end of
September. Aguirre sent an e-mail to assure Berger that he would
not neglect his duties during his remaining time at the SEC.
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Aguirre wrote, “I just want to assure you that Pequot will get 110%
between now and September 30th.”51

Aguirre continued to work on the case during the first few weeks
of July and continued to find evidence pointing to the need to ques-
tion John Mack. During these weeks, Eric Ribelin encouraged
Aguirre to withdraw his resignation and help pursue the investiga-
tion.52 By late July, Aguirre had decided to stay and challenge his
supervisors to follow the investigation wherever the facts led. On
or around July 21, 2005, Aguirre had another conversation with
Berger about the roadblocks to questioning John Mack. According
to Aguirre, he “met with Berger and told him that Hanson had in-
formed me the Mack subpoena had been blocked because of Mack’s
powerful political connections.”>3

As Aguirre describes the conversation, Berger took personal of-
fense at the suggestion that political influence was a factor in the
decision about Mack’s testimony. Aguirre told Berger that the rea-
son he was concerned about improper political influence was be-
cause he had specifically been told that Mack’s political connections
were an issue. Berger replied, “Who told you that?” Aguirre an-
swered, “Bob [Hanson].”¢ However, when asked about this con-
versation, Berger claimed not to recall Aguirre informing him of
Hanson’s comments:

I had two conversations that I can remember with Gary where
he mentioned Mack’s influence, neither one I think he men-
tioned political influence. Gary presented it in terms of we
were afraid to take his testimony,

L

I don’t remember him talking about Bob Hanson or what Bob
Hanson said, but I do remember him saying that, you know,
he felt that Mark and Bob were afraid to take this guy’s testi-
mony, and I think he used the word “afraid,” and that Mack
had a lot of influence.?5

If the conversation occurred as Aguirre claimed, it seems unlikely
that Berger would not recall an allegation as serious as the one
against Hanson. Nor is it likely that he would fail to recall his own
offense at the suggestion or his question about who gave Aguirre
the idea that Mack’s political clout was an issue. However, as was
Aguirre’s usual practice, he documented his allegation in an e-mail
shortly thereafter.56

On Monday of the following week, July 25, 2005, Mark Kreitman
finally replied to Aguirre’s June 29 e-mail on proposed subpoenas
to Mack and CSFB. On the heels of Aguirre’s second, more pointed
confrontation with Paul Berger over the Mack issue, Kreitman’s be-
lated reply asked Aguirre for “greater specificity.” Kreitman also
claimed that he did not deny permission to subpoena CSFB:

The fact of Mack’s transfer from Morgan-Stanley to CSFB,
without information about when he was over the wall, is insuf-
ficient justification for compelled testimony and intrusive sub-
poenas at this point, in my view. . . . The evidence of motive
you cite may have substance, but it’s too vague as articulated
to be meaningful. . . . I have at no time “denied [your] request
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to proceed with the CSFB . . . subpoena.” To the contrary, I
have indicated repeatedly that concrete evidence of when Mack
obtained access to material nonpublic information re the GE-
Heller deal is the sine qua non for focused investigation of
Mack.57

If Kreitman had not denied Aguirre’s request to subpoena CSFB
for documents on July 29—when he denied the request to subpoena
Mack for testimony®8—then it is difficult to understand why he
waited nearly four weeks before correcting Aguirre on that point.
The most charitable conclusion from these circumstances is that
Kreitman’s failure to communicate in a clear and timely manner
caused inordinate delay in a case where the statute of limitations
would soon become a problem.?® Another view is that the timing
of Kreitman’s reply was prompted by Aguirre’s conversation with
Berger.

Not surprisingly, Kreitman’s e-mail prompted Aguirre to re-
spond. On the morning of Wednesday, July 27, 2005, Aguirre sent
an e-mail to Berger rescinding his previous resignation.6© Then
Aguirre sent a comprehensive e-mail to Berger and Kreitman. It re-
plied to Kreitman point-by-point and supplied a comprehensive set
of supporting documents. His e-mail also provided formal, written
notice of his claims about what Hanson had said about Mack’s po-
litical influence:

I also believe Mack’s testimony should have been taken
promptly for the same reason that staff normally takes early
testimony of suspected participants in an insider trading inves-
tigation—to pin them down. This is particularly true here be-
cause CFSB and Morgan Stanley are still producing e-mails. .
. . Further delay allows Mack to concoct a story that is con-
sistent with the information contained in the e-mails. On the
other hand, if he did not provide information, that also may be-
come clear. As discussed in my June 28 e-mail to Mark . . . this
would allow us to focus on other possible sources for the tip.

I had different and more troubling input why it was difficult
to move ahead with the second CSFB subpoena and the Mack
testimony. I sent two e-mails to Bob during the week of June
20 . . . proposing that we proceed with the Mack testimony and
broaden the CSFB subpoena. When I did not hear back from
Bob, I spoke with him directly about these proposals. Bob told
me (1) that these decisions were for Mark to make and (2) it
would be an uphill battle because Mack had powerful political
connections. Bob also mentioned this concern during a meeting
with Mark and me. . . . Bob also met privately with Paul about
the investigation I was handling. Likewise, Mark and Bob did
not invite me to participate in the meeting on June 27 when
they discussed Mack’s possible testimony. This combination of
events suggests to me that the issue whether Mack’s testimony
would be taken was being handled differently than the same
issue for other witnesses in this investigation and different from
the same issue in other investigations. Further, I do not be-
lieve that treating Mack differently is consistent with the Com-
mission’s mission, at least as I understand it.6?
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When asked about this e-mail and what he did after receiving it,
Berger’s responses indicate that he failed to take the allegations se-
riously. Essentially, Berger did nothing to ensure that the allega-
tions were thoroughly and independently reviewed:

Question: In your mind, does this constitute an allegation of wrong-

Mr.

doing?

Berger: If someone was preventing someone from taking testi-
mony because of certain influence where we thought it was ap-
propriate to take the testimony, I think it’s something that is
of concern, yes. But as I said, you know, I talked with Gary
about it, and I talked with Mark about it. We all, you know,
concluded that that’s not what was happening and, in fact, we
were going to take the testimony.

L T

Question: And my question to you is: Do you believe that’s an alle-

gation of wrongdoing that needed to be brought to someone
else’s attention? And what, if anything, did you do to bring it
to anyone else’s attention?

. Berger: Well, I think I've told you now several times what I

did is I had a conversation with Gary about this. We talked
about it.

What I did subsequent to that was I talked with Mark
[Kreitman] about this again. I had more than one conversation
with Mark about the influence issue. And, you know, Mark as-
sured me there is nothing about influence that was preventing
us from taking testimony.

L S

Question: Did you forward this e-mail to Linda Thomsen?

Mr.

Berger: I don’t remember if I did or not.

L

Question: Did you refer it to the Inspector General?

Mr.

Berger: No.

Question: Did you consider referring it to the Inspector General?

Mr.

Berger: No.

Question: Why not?

Mr.

Berger: Because I took the actions that I thought were appro-
priate.62

Apparently, Berger did not advise Hanson to stop talking about
Mack’s political clout because Hanson did it again just a few days
later on August 3, 2005.63
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C. Terminating Gary Aguirre

It is unclear when the SEC supervisors first gave consideration
to terminating Gary Aguirre. His decision to stay at the SEC and
challenge what he believed to be inappropriate special treatment
for John Mack was certainly followed by a rapid deterioration of
the relationship with his supervisors. Through the month of Au-
gust, Aguirre continued to make the case for taking Mack’s testi-
mony and responding to his supervisors’ arguments and objections,
although the pace of the investigation generally slowed because of
overlapping annual leave taken that month by various staff, includ-
ing Aguirre. The first record of anyone suggesting his termination
is an August 24, 2005 e-mail from Kreitman to Burger. Aguirre
was fired on September 2, while on vacation.

1. Accusations of a “Coup,” August 1, 2005

Just a few days after Aguirre withdrew his resignation and sent
his comprehensive July 27 e-mail, Robert Hanson and Paul Berger
had a conversation that would lead to an attempt to undo Aguirre’s
positive performance evaluations, which had already been sub-
mitted and approved by the Compensation Committee. On August
1, his supervisors drafted a negative re-evaluation of Aguirre and
one other employee: John Smith.6¢ Aguirre and Smith had one
thing in common: they had both complained about the way Mark
Kreitman managed his group. Aguirre had just complained by e-
mail on July 27 about Hanson and Kreitman blocking Mack’s testi-
mony. Smith had complained on July 21 about another case in an
e-mail to his supervisor, Dave Fielder (who, like Hanson, reported
to Mark Kreitman). Smith wrote to Fielder regarding a matter ap-
parently related to a mutual fund market timing investigation in-
volving Mario Gabelli. Smith indicated that he believed a contact
may have occurred between Gabelli’s counsel, Vince DiBlasi, and
Director of Enforcement Linda Thomsen:

Could you quietly find out from Mark why he over-reacted
... last night?

My sense is Vince DiBlasi—because Mario Gabelli is mad he
has to answer questions—called . . . Linda [Thomsen] with
some misrepresentations, which went to Paul [Berger.] . . .
Since you have the e-mail, I suspect you can find out inno-
cently. You should know that Mario Gabelli is mad because
.. . he doesn’t think he should have to answer our questions—
even though we have e-mails showing he approved timing ar-
rangements, involving quid pro quo exchange for timing capac-
ity, with . . . two of the leading groups caught by Spitzer

. . and the staff isn’t getting adequate support. We should be
unified here, not questioning one another from within.

Mark’s reaction fed into DiBlasi’s strategy, since it left us feel-
ing undermined. That [is] a recurring problem here, but I want
to make sure I have the right facts in this particular instance
before drawing any conclusions. If it is DiBlasi he should be
put in his place, not treated solicitously (for reasons we can
discuss). If not, I am somewhat troubled by Mark’s way of han-
dling this. If this were the first, or the second, or the tenth
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time, I wouldn’t write. Who wants to? I have better things to
do, as I'm sure you do.

B S

In any event, the staff just [did] not get the kind of support
it needs here. [Redacted names]/, Aguirre, and perhaps others,
have all become disturbed at their treatment. I do not want my
name used in this breath, but it’s not any fun to come to work.
It’s sad, because it could be a great place.6>

Smith’s complaints in this e-mail seem remarkably similar to
Aguirre’s. Just as in the Pequot case, it appears as if someone out-
side the Commission went over the staff attorney’s head and con-
tacted the Director of Enforcement. Just as in the Pequot case, the
outside contact to senior SEC officials was followed by a disagree-
ment between Kreitman and a staff attorney. And just as in the
Pequot investigation, the staff attorney who objected received a
negative re-evaluation shortly thereafter. Despite Smith’s request
to keep his concerns confidential, Fielder forwarded Smith’s e-mail
to Mark Kreitman at 3:42 p.m. on Monday, August 1, 2005.66

Paul Berger also knew about Smith’s concerns. Earlier that
morning, he asked Robert Hanson about them. As Hanson ex-
plained to Committee investigators:

I met with Paul Berger that morning of August 1st. He called
me probably about 8:30 or so in the morning, called me down
to his office, so I went down to his office.

He said I'd like to talk to you about Mark Kreitman. He said,
I have heard some complaints about Mark Kreitman, his man-
agement style or something to that effect. I want you to keep
this on a confidential basis, but I feel as though I need to look
into this. So tell me about Mark Kreitman, what is your view
on him?

I said, before you go any further, I'd like to just say that there
[are] two employees whose input you should heavily discount.
I mentioned Gary and this other individual that also had got-
ten a supplemental review.

We talked about, Paul and I probably talked for a half hour
to 45 minutes, somewhere in that range. We talked about
those individuals. Paul asked about them and he asked what
their ratings were, or what I had given them for ratings. I told
him, and he said— . . . I told him I gave them the second from
the top.67

In this narrative, Hanson describes a discussion that began as an
attempt to investigate complaints about a manager, which Berger
quickly shifted toward a discussion about the performance evalua-
tions of the individuals who had lodged the complaints. Hanson
then went on to describe Aguirre and Smith as disloyal employees,
criticizing and plotting against Mark Kreitman:

Question: What did you tell him about them as to why he should
discount their input?
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Mr. Hanson: At that point, which was August Ist, Gary was no
longer talking to Mark, and [Smith] or . . . the other indi-
vidual, excuse me, was looking to raise trouble in my view
with——

Question: Is the other individual [John Smith]?

Mr. Hanson: Yes, it is. He was also clearly at odds with Mark and
Mark’s management style. From my vantage, it might look like
they were meeting together and talking about things. I just
thought it was improper that they would be doing a coup
against Mark. I thought both of their work was not so great,
and expressed those kinds of views to Paul. He asked what I
evaluated them as, and I told him that it was the second from
the top. . . . He said, you’re [not] doing them any favors or
you're not doing the Commission any favors by giving them
those ratings. I agreed, and actually apologized to Paul a num-
ber of times because I agreed that my evaluations were some-
what inflated with respect to those two individuals. He sug-
gested that we write a supplemental evaluation that was more
candid than what was written in the evaluations that I had
told him. That day, Mark and I drafted supplemental evalua-
tions for those two individuals.

Question: What do you mean by “a coup?”

Mr. Hanson: I think they were trying to do damage to Mark or
have Mark removed as a manager, or something to that effect.

Question: Did they have complaints about him, is that what you
mean? Did they have complaints about any misconduct on his
part? Or what do you mean?

Mr. Hanson: I could see them, well, particularly one of the individ-
uals, I could see him talking with other people and com-
plaining about Mark. He complained a lot about Mark.

Question: Just to clarify, is that Mr. Aguirre, or [Mr. Smith]?

Mr. Hanson: [Mr. Smith]. I could see them in the hallways talking
a lot about things, and what I suspected.

Question: About what things?

Mr. Hanson: I don’t know what they were talking about, but they
were certainly very vocal in their criticisms of Mr. Kreitman.
. . . So in terms of the time of August, it was clear that the
relationships were very poor between Mark and Gary. [Mr.
Smith] was also very critical of Mr. Kreitman.68

Being critical of a manager or a manager’s decision, however, is not
necessarily the same thing as poor job performance.

The Compensation Committee had already met nearly two weeks
before the conversation between Hanson and Berger. It had re-
viewed employee evaluations and made merit pay decisions.6?
Berger was on that Committee. He had already seen and approved
merit pay decisions based on the evaluations of Aguirre and Smith.
It is difficult to imagine a legitimate need at that point to re-evalu-
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ate only these two employees. For Berger to ask about the perform-
ance evaluations of these two employees in this context is dis-
turbing. When coupled with Hanson’s allegations of a “coup” and
their negative re-evaluations later that day, the retaliatory purpose
of the re-evaluations appears evident.

2. The Negative Re-Evaluations
a. Timing

Shortly after Berger’s and Hanson’s confidential early morning
meeting, Mark Kreitman apparently learned of Berger’s desire for
negative re-evaluations to be prepared. He began drafting them at
10:54 a.m., sent a first draft to Robert Hanson at 12:13 p.m., and
received comments back from Hanson at 1:13 p.m.7® A few hours
later, Dave Fielder forwarded Kreitman a copy of Smith’s confiden-
tial July 21 e-mail complaining about Kreitman undermining staff
attorneys following outside contacts with senior officials such as
Thomsen and Berger.”! At 6:17 p.m., Kreitman sent his draft re-
evaluations to Fielder. He wrote, “Paul has asked for supplemen-
tation of these two evaluations.””? One minute later, Kreitman sent
the negative re-evaluations to Berger. He wrote, “My draft, Bob’s
comments included. Will have [Dave Fielder’s], if any, tomorrow
morning.”?3 It is unclear whether Fielder provided any comments.
Just 13 minutes later, Kreitman sent the following e-mail to Paul
Berger:

Though I emphasize that I don’t discount, indeed welcome, con-
structive criticism regardless of the source, my inquiries of Bob
and Dave concerning their sense of the morale of the group
lead me to believe that it continues to be strong, with the obvi-
ous exception of [John Smith] and Gary [Aguirre.]

L

I will of course continue to monitor the group for signs or ex-
pressions of dissatisfaction with their work environment, in-
cluding but not limited to the style and substance of my man-
agement.”4

When asked if he learned of Aguirre’s and Smith’s complaints di-
rectly from Berger, Kreitman said, “I think so. I don’t specifically
recall, but I would assume that’s the case because I addressed this
e-mail to Paul [Berger].””> The close connections between the com-
plaints by the employees and the negative re-evaluations that fol-
lowed strongly suggests that the motivation for the latter was re-
taliation for the former—not a legitimate attempt to objectively as-
sess job performance.

The re-evaluations were not an authorized part of the SEC’s
evaluation process.”® SEC officials could not recall other instances
of such “supplemental evaluations” ever being drafted for other em-
ployees.”7 Although Kreitman transmitted it to Berger on August
1, the evaluation was not immediately placed in Aguirre’s per-
sonnel file. In late September, about four weeks after Aguirre was
fired, Kreitman e-mailed a copy to Human Resources. However, the
version he sent to Human Resources appears to be his first draft
rather than the version he sent to Berger, incorporating Hanson’s
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comments.”® At the time it was drafted, Berger and Kreitman had
just recently learned of the complaints by Aguirre and Smith.
Berger and Hanson had their “confidential” conversation on the
morning of August 1 about the problems Aguirre and Smith were
having with Kreitman. Kreitman received Smith’s confidential e-
mail to Fielder that afternoon. These events were intricately inter-
twined with the process of drafting the supplemental evaluations.
Under these circumstances, the re-evaluations appear to be im-
proper and retaliatory because of their timing. Therefore, it is nec-
essary to evaluate the content of the re-evaluations as well.

b. Content of Supplemental Evaluation

Aguirre’s negative re-evaluation began by briefly acknowledging
that Aguirre “works very hard, puts in long hours,” and “is willing
to go the extra mile.” However, Kreitman and Hanson then claimed
that Aguirre (1) was resistant to supervision; (2) was insufficiently
aware of institutional protocol; (3) failed to fully and openly share
information with others; (4) had difficulty explaining the signifi-
cance of evidence in a clear and well-organized manner; and (5) ex-
pressed resentment at perceived attempts by supervisors to thwart
his success.”

(1) Resistance to Supervision: Kreitman and Hanson did not
cite any examples for their first contention, that Aguirre was “re-
sistant to supervision.” Moreover, in the course of this investiga-
tion, we did not find evidence suggesting that Aguirre’s “resistance”
to his supervisors was inappropriately insubordinate. While he did
voice strong disagreements with his supervisor’s decisions on occa-
sion, we found no convincing evidence that he did so unprofession-
ally or inappropriately. Moreover, in examining those disagree-
ments in detail, we find no evidence that he acted in contravention
of his supervisor’s instructions, even when he offered persuasive ar-
guments that they were wrong.

(2) Unaware of Institutional Protocol: For the second conten-
tion, that Aguirre was unaware of institutional protocol, Kreitman
and Hanson cited two examples. The first example was that
Aguirre retracted two of the subpoenas he had issued “to avoid vio-
lating privacy statutes.”8® The second example was that he “inac-
curately stated Commission policy in communication with defense
counsel.”81

Regarding the subpoenas, Aguirre drafted subpoenas seeking e-
mail and instant message traffic for Arthur Samberg around the
time of his trading of Heller. Aguirre sent the drafts to Hanson
early on the morning of May 23.82 According to Aguirre, Hanson
was not responsive:

By the afternoon of May 24, I had not received a response from
Hanson to any of the emails I had sent to him on the prior day.
I sent him two emails regarding the same subpoenas. In one
email, I pasted the text of the document description in the
body of the email; its subject was “Urgent, Samberg subpoena.”
Hanson responded to that email. I also sent him all of the sub-
poenas in a second email with this text: “These are the sub-
poenas that I forwarded Monday that still have not gone out.”
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Hanson did not respond to this email. Later that afternoon, I
went to Hanson’s office to speak with Hanson about another
matter. He casually mentioned there could be “some privacy
concerns” with the subpoenas that had gone to Bloomberg and
Reuters, but he did not specify what the problem was or offer
any guidance how to correct it.83

Aguirre quickly discovered that the subpoena did not contain a no-
tice to the recipient that the SEC intended to comply with a statute
requiring that the subscriber (i.e., Samberg) be notified of the sub-
poena. An example of the appropriate paragraph can be found in
one of Aguirre’s corrected subpoena cover letters, dated May 31,
2005:

Certain of the records called for by the subpoena may con-
stitute “contents of electronic communications” within the
meaning of the Electronic Communications Privacy Act of 1986
[18 U.S.C. 2510, et. seq.] (the “ECPA”). Pursuant to Section
2703(b) of the ECPA [18 U.S.C. 2703(b)], you may not release
these records to us until I have provided the “subscriber” or
“customer” with prior notice of this request. I will send you
confirmation that the customer notice requirement has been
complied with in approximately 14 days.84

Contrary to claims by Aguirre’s supervisors after his firing, failure
to include this paragraph in the cover letter to a subpoena does not
make mere issuance of the subpoena “illegal.” Moreover, we found
no contemporaneous documents suggesting that his supervisors
thought this was a serious error when it occurred in May 2005.
That contention did not arise until after Aguirre withdrew his res-
ignation and challenged their decision not to question John Mack.

Regarding Kreitman’s second example—the claim that Aguirre
inaccurately described Commission policy to defense counsel—the
re-evaluation does not go into detail. However, Robert Hanson later
told the OIG that “former Enforcement Director Gary Lynch called
[him] about an improper request Aguirre had made to Lynch to
keep information confidential, which violates Enforcement pol-
icy.”85 While the SEC cannot require third parties to keep informa-
tion about its investigative activities confidential, there is nothing
inappropriate about merely requesting they do so. According to
Aguirre, this conversation with Lynch occurred around June 8,
2005,86 shortly before he faxed a subpoena to CSFB, where Lynch
was General Counsel. According to Aguirre, the call began as an
attempt to arrange for another CSFB attorney, Patrick Patalino, to
accept service of the subpoena:

During the call, I also requested Patalino to treat the issuance
of the subpoena confidentially, as I had heard other staff do in
similar situations before. Patalino replied that CSFB also de-
sired that the matter be treated confidentially and then left
the line for a moment. When he returned, Lynch was patched
into the call. Lynch asked aggressively: Are you saying that I
should keep this matter confidential from John Mack? I re-
sponded politely: “No, I am just requesting that you keep the
matter confidential.” Lynch asked the same question two more
times and I gave the same answer. On the fourth occasion that
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Lynch asked the same question, I replied: I have answered the
question three times.” Lynch promptly left the call.

Kreitman came to my office about an hour later, said that
Lynch had called Berger, and asked what happened during the
call. T told him and he seemed satisfied. He never indicated
that I mishandled the call in any way. He later told me that
he had discussed the matter with Berger and he was fine with
the manner in which I handled the call.8”

Aguirre later e-mailed Hanson about Lynch’s close ties to John
Mack, pointing to evidence that Lynch had advised Mack on invest-
ing in Pequot, as a possible explanation for Lynch’s call to Paul
Berger.88 As with the issue of the retracted subpoenas, there is no
contemporaneous e-mail or document suggesting that his super-
visors were concerned about Aguirre’s interactions with Lynch at
the time. The first documentation is a vague reference in the nega-
tive re-evaluation, followed by more detail in his supervisor’s inter-
views with the OIG after his termination.

(3) Failure to Share Information: Hanson and Kreitman cited
no example to support the claim that Aguirre failed to share infor-
mation about the Pequot investigation. In interviewing staff who
worked with Aguirre on the day-to-day aspects of the investigation,
such as Hilton Foster, Eric Ribelin, and Liban Jama, we found that
none of them described having an issue with Aguirre’s willingness
to share information. To the contrary, Jama told us:

So any documents that I would need he would usually provide
to me either a hard copy or an electronic e-mail.
. . . Gary answered my questions. Whenever I asked him a
question, he would answer the question for me. So I did not
have really at that time [have] a high level of frustration.8?

Eric Ribelin also contradicted the claim that Aguirre was unwilling
to share information:

Question: Did [Aguirre] keep individuals informed about his think-
ing?

Mr. Ribelin: Yes.

Question: Did he—so he was not an individual who would surprise
people.

Mr. Ribelin: No.
Question: So he kept everyone fully advised.

Mr. Ribelin: I—I think so. Yeah. I mean, he was frequently talking
to Mark and talking to Bob and sending e-mails, and talking
to me and sending e-mails. . . . I believe that he was keeping
people fully informed.?°

Moreover, a review of the documents produced to the Committees
generally confirms that Aguirre provided frequent and detailed up-
dates on the progress of the investigation via e-mail. In fact, on oc-
casion his supervisors complained about being “bombarded” with
too many e-mails from Aguirre.91
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(4) Difficulty Explaining the Significance of Evidence: The
fourth contention in the negative re-evaluation, that Aguirre had
difficulty explaining the significance of evidence, is vague and sub-
jective. Again, Hanson and Kreitman cited no specific examples of
miscommunication. It is unclear whether they are referring to writ-
ten, oral communication skills, or both. However, the criticism
seems inconsistent with Kreitman’s statement that when he taught
Aguirre at Georgetown Law, “He was the best student in the
class.”@2 As a general matter, in the course of our investigation, we
found that Aguirre had no trouble explaining the significance of
evidence. Judging from his contemporaneous e-mails as well as
submissions to the Committees and his testimony before the Judici-
ary Committee, his communications were generally clear, con-
vincing, and responsive.

(5) Resentment at Perceived Attempts to Thwart his Suc-
cess: The fifth contention in the negative re-evaluation—that
Aguirre “expressed resentment” at his supervisors’ “perceived at-
tempts to thwart his success”—appears to be merely a reference to
his objection to blocking John Mack’s testimony. There is no doubt
that Aguirre voiced intense opposition to his supervisor’s decision,
and the stated reason for it (i.e., Mack’s powerful political connec-
tions). That is not a sign of poor job performance. However, it does
appear to be the primary motivation for drafting his negative re-
evaluation.

The content of the re-evaluation does not withstand scrutiny. For
those portions that are specific enough to judge against the docu-
mentary evidence, the negative comments are unsupported. Viewed
in light of the suspicious timing discussed earlier and the lack of
substantiation for its claims, we find that the re-evaluation appears
both improper and retaliatory.

3. The Merit Pay Calendar and Aguirre’s Raise

Despite this negative re-evaluation, Aguirre received a merit pay
increase just before he was terminated on September 2, 2005.93 Ob-
viously, employees who receive a negative evaluation and are about
to be terminated do not ordinarily receive merit pay raises. How-
ever, this unusual outcome can be better understood by comparing
the timing of the SEC’s merit pay process?* to the sequence of
events in the confrontation between Aguirre and his supervisors
over John Mack’s testimony.

Figure 3: Key Events in Merit Pay Calendar

June 29, 2005—Hanson writes positive evaluation of Aguirre.

June 30, 2005—Aguirre tenders his resignation because of the
Mack issue, but does not report Hanson’s “political connec-
tions” comment.

July 18, 20056—SEC Compensation Committee Meets; Recommends
two-step merit pay increase for Aguirre.

July 19, 2005—Linda Thomsen receives Compensation Committee
Recommendations.
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July 27, 2005—Merit Pay package is completed. Aguirre withdraws
resignation and sends lengthy e-mail to Paul Berger com-
plaining about roadblocks in the investigation, including
Hanson’s “political connections” comment.

August 1, 2005—Thomsen transmits the final merit pay results to
Human Resources. Berger has Hanson and Kreitman draft
negative re-evaluation.

On June 29, Robert Hanson drafted a positive evaluation of
Aguirre’s performance. On June 30, Aguirre tendered his resigna-
tion, effective September 30, because of his supervisors’ decision to
block the questioning of John Mack. The SEC’s Compensation Com-
mittee met on July 18. As a member of the Compensation Com-
mittee, Berger reviewed Hanson’s positive evaluation of Aguirre at
that time, concurred, and recommended a two-step merit pay in-
crease.?> When Berger made this recommendation, he believed that
Aguirre was leaving the Commission at the end of September. So,
although they had already clashed about Mack’s testimony, Aguirre
had essentially accepted Berger’s decision by deciding to leave the
Commission on principle rather than stay and fight it.

Director of Enforcement Linda Thomsen received the Compensa-
tion Committee Recommendations on July 19 and completed the
merit pay process for the Division of Enforcement on July 27. That
same day, Aguirre withdrew his resignation and signaled his intent
to challenge his supervisors by sending a comprehensive e-mail on
the need to take John Mack’s testimony. For the first time, his e-
mail contained written documentation of his allegation about Han-
son’s reference to Mack’s powerful political connections.

However, Thomsen did not transmit the final merit pay results
to Human Resources until August 1, the same day that Aguirre’s
negative re-evaluation was drafted. When asked about the timing
of the re-evaluation in connection with the transmittal of the final
package to Human Resources, Berger claimed not to remember
whether that was a factor, but admitted that it might have been:

Question: [Wlhen you were discussing the supplemental evalua-
tions with Mr. Kreitman and Mr. Hanson, was it in your mind
that you were trying to get this done by August 1st so that it
could be transmitted to the Office of Human Resources along
with the other evaluations?

Mr. Berger: I don’t remember. I remember that we—I don’t remem-
ber.

Question: Do you remember there being any sort of time pressure
to get the supplemental evaluations——

Mr. Berger: Yeah, it’s possible that there was. I just—Mark would
be—would know better.96

At 2:28 p.m. on August 1, Berger sent an e-mail saying, “I need to
make another change to the merit pay schedule.”®? In response, he
was told that unless it was merely a typo, he would have to cir-
culate the change to all members of the Compensation Committee
for approval.?® Berger indicated that it was “not a typo.”?? It is un-
clear whether the change he wanted to make was to reverse the



76

merit pay increase he had recommended for Aguirre on July 18.
When asked, Berger said his e-mail was unrelated to Aguirre, “as
far as I can recall[.]”190 He then explained that evaluations should
not contain words such as “highest” and “high” and that he, “was
trying to contact . . . the coordinator for the Division’s Compensa-
tion Committee, to ask whether [his] changes had been incor-
porated into the written evaluations.” This explanation is incon-
sistent with the language of the e-mail in question, which speaks
of a “need to make another change,” not a desire to double-check
changes already made. Moreover, the SEC’s own forms ask super-
visors to rate employees on the quality of their contributions with
check boxes for quality, high quality, and highest quality, so it is
unclear what Berger’s explanation refers to or why the words
“high” and “highest” would need to be removed from evaluations.101

None of Aguirre’s supervisors transmitted the negative re-evalua-
tion to the Offices of Human Resources until after Aguirre was ter-
minated. Berger could not have shared it with the rest of the Com-
pensation Committee as required by internal SEC procedures, be-
cause the Committee had already met and did not meet again after
August 1. Moreover, there is no record that he circulated it by e-
mail. The merit pay process essentially ended on August 1 with
transmittal of the final results from the Director’s Office to Human
Resources. Given these circumstances, the negative re-evaluation
could have been part of an aborted attempt to reverse Aguirre’s pay
increase. That increase had been approved before he withdrew his
resignation and documented Hanson’s comments about Mack’s po-
litical connections. Perhaps when it became clear that such a
change could not be made without alerting the rest of Compensa-
tion Committee, the idea was abandoned. This would explain why
the re-evaluation was not placed in the file until after Aguirre was
terminated.

4. The Director of Enforcement and the Termination Notice

Because Aguirre was in his initial one-year probationary period,
the SEC took the position that it needed no cause to fire him. In
fact, the SEC took the unusual step of terminating his employment
over the phone while he was on vacation. Had they waited until his
return, his probationary year might have expired. Then, it might
have been necessary to show cause for their action. The irregular
process in drafting the negative re-evaluation and the SEC’s failure
to place it in his personnel file would have made it difficult for the
SEC to show cause for his termination. The SEC would also have
had difficulty showing cause in light of Aguirre’s positive evalua-
tion on June 29 and the approval of his pay increase on July 27.

Even though the SEC saw no requirement to show cause, his ter-
mination notice, like the re-evaluation, listed various allegations
about negative aspects of Aguirre’s performance and conduct.102
The notice was sent on Thursday, September 1, 2005. The notice
listed as reasons for termination included (1) Aguirre’s “inability to
work effectively with other staff,” (2) his “unwillingness to operate
within the [SEC’s] process,” (3) his “conduct was inappropriate” on
several occasions, (4) that he “ignored the chain of command,” and
(5) that he indicated he was “uninterested in participating” in the
Pequot case beyond the investigatory stage.
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As with the allegations in the negative re-evaluation, each of
these contentions is supported only by the claims of his super-
visors. The claims lack contemporaneous documentation and many
of them are contradicted by other SEC employees. In particular,
Eric Ribelin, Hilton Foster, and Liban Jama did not indicate that
Aguirre was incapable of working effectively with them. In fact, at
his retirement party, Hilton Foster made a point to introduce
Aguirre to Director of Enforcement Linda Thomsen. Foster said:
“Linda, this is Gary. I don’t know if you know him or not, but he’s
working on what I consider to be one of the most significant cases
I've seen at the Commission, and he’s doing a hell of a job.”193 Fos-
ter also told us, “I found him easy to work with. . . . [H]e’s obvi-
ously a smart guy, but he’s willing to listen, and he would listen
to what I said.”104 Eric Ribelin told us, “I think Gary Aguirre is
one of the smartest, most tenacious, intelligent, thoughtful lawyers
that I had worked with in 18 years, and I thought he was aggres-
sively, but appropriately, pursuing an investigation that was mov-
ing forward.”195 For a comprehensive reply to his supervisors’ var-
ious allegations, see Aguirre’s answers to questions for the record
posed after the December 5, 2006, Judiciary Committee hearing.106
His responses to those allegations are generally persuasive and
rely heavily on documents to corroborate and reconstruct events in
greater detail than that offered by his former supervisors.

More important than what was in the termination notice, how-
ever, is what was missing from it. Specifically, it contained no ex-
planation of how the termination could be reconciled with the merit
pay increase he had just received. During the process of drafting
his termination notice, one SEC labor attorney suggested explicitly
addressing that issue in the notice, “We have also discussed in our
office the possibility of including in the letter a sentence explaining
why he received a two step increase but is now being termi-
nated.”197 Although Kreitman replied, indicating that the sugges-
tion would be implemented, the notice contains no such sentence.

In approving his termination, Linda Thomsen accepted the
claims of his supervisors and the representations in the termi-
nation at face value. She had no first-hand knowledge of the mat-
ters outlined in the termination notice, and relied principally upon
representations from Berger, Kreitman, and Hanson.198 She did
not get Aguirre’s side of the story from Aguirre or from any of the
experienced SEC staff who worked directly with Aguirre and who
might have disputed his supervisor’s claims, such as Eric Ribelin,
Joe Cella or Hilton Foster. She failed to consult them even though
she knew that Aguirre and his supervisors had a dispute about
whether and when to take John Mack’s testimony and even though
she knew that the decision to terminate Aguirre’s employment was
likely to be challenged:

Question: When Mr. Aguirre was terminated . . . you are aware
that he was having a dispute about taking the testimony of
Mr. Mack, correct?

Ms. Thomsen: I was aware of that, yes.
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Question: Were you concerned that it might appear that his termi-
nation was related to that or in reprisal for his being adamant
on that?

Ms. Thomsen: Yes. Yes. We all were.

B S

[His supervisors] advised that they expected this to be poten-
tially litigious given the fact that Mr. Aguirre had been liti-
gating with us before, that he was unhappy about the Mack
testimony issue.109

Despite these concerns, Thomsen failed to solicit or consider any
independent view of the facts from anyone other than his super-
visors. She even rebuffed Aguirre’s attempt to contact her directly
and confidentially to express his concerns. On August 4, he sent
her an e-mail asking if she had “an open door policy” and telling
her that the Pequot case was “nearly killed 5 months ago and is
now moving in circles.”110 After forwarding Aguirre’s e-mail to Paul
Berger, Thomsen rejected his request for a chance to speak con-
fidentially, “I would be happy to meet with the team working on the
matter.”111

5. The Connections between the Mack Dispute and the Decision to
Fire Aguirre

If Aguirre was fired for refusing to accept his supervisor’s deci-
sion to prevent or delay Mack’s testimony, then the propriety of the
termination would turn on the merits of that decision. If it was rea-
sonable to object to the decision, and Aguirre did so appropriately,
then his termination would arguably be improper.112 However, first
it is necessary to examine whether he was fired because of the
Mack dispute. The timing and circumstances of the events suggest
that he was. If he had not disagreed with his supervisors over their
refusal to question Mack and if he had not bristled at their ref-
erences to Mack’s political connections as the reason for their
decision— it is unlikely that he would have received a negative re-
evaluation and then a termination notice. The Mack dispute and
Aguirre’s firing are so intricately connected that it simply is not
credible to assert, as his supervisors did, that the two are unre-
lated. The stated reasons for his termination simply do not hold up
under close scrutiny, leaving the Mack dispute as the more persua-
sive explanation.

In addition to the timing and sequence of events already dis-
cussed in detail, two particular pieces of evidence point to a direct
connection between the Mack dispute and the termination:
(1) Kreitman’s e-mail initially proposing termination, and (2) dis-
cussion of the Mack issue at the termination meeting.

a. The Termination Proposal

On Wednesday, August 24, 2005, Mark Kreitman sent an e-mail
to Paul Berger and Robert Hanson, which appears to be the first
recorded suggestion that Aguirre be fired.113 Kreitman wrote, “Bob
and I both feel that it may be appropriate at this juncture, before
Gary’s probationary period elapses, to consider his termination.”114
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The subject line of Kreitman’s e-mail is “Gary and Pequot.” How-
ever, Kreitman’s e-mail is actually a reply to one earlier that morn-
ing from Paul Berger, which forwarded an e-mail from Aguirre
with the subject line, “Mack Testimony.” The attached e-mails in
the chain provide Aguirre’s August 4th e-mail to Hanson outlining
his reason’s for wanting to take Mack’s testimony.

By drafting his termination proposal as a reply to this e-mail and
changing the subject line from “Mack Testimony” to “Gary and
Pequot,” Kreitman implicitly acknowledged that the two issues
were linked. In the text of the e-mail, he does so more explicitly,
“I fear Gary’s view of things here is not a healthy element for the
group.”15 Aguirre’s “view of things” on the “Mack testimony” was
that it should not be delayed because of his prominence or his poli-
tics. While conflict between Aguirre and his supervisors on that
issue may well have been disruptive, Aguirre should not bear sole
responsibility for it. His supervisors bear much of the responsibility
for that conflict because of their adamant resistance in the face of
persuasive arguments for taking Mack’s testimony.116

b. The Termination Decision Meeting

The merits of the Mack issue were discussed during the same
meeting at which Linda Thomsen approved the proposal to termi-
nate Aguirre. This is a tacit recognition that the Mack testimony
was connected to the termination decision. Robert Hanson de-
scribed the conversation this way:

Question: You said you talked to Linda Thomsen about it?
Mr. Hanson: Yes.
Question: Do you recall the conversation?

Mr. Hanson: I recall parts of it. I recall saying that [Aguirre] was
the proverbial loose cannon in that meeting, and that I thought
he was a net negative for the Commission.

I recall Linda asking, saying something that she had gotten an
email from him awhile ago about the testimony of Mack.117
She said she had suggested that we all meet or something like
that to discuss whether it made sense to take Mack’s testi-
mony. She said does it make sense to take Mack’s testimony
at this point?

I said something to the effect of it would be a pretty short ses-
sion. There wouldn’t be much to ask him, nor would there be
anything to confront him with. She said something to the ef-
fect, well, don’t we sometimes ask, you know, get people on the
record right away.

Paul said, well, this investigation . . . is from 2001. It is not
like it happened last week and we can call a bunch of people
and get them on the record.

Mark said something that he had been saying for awhile, . .
. that we have no information suggesting that Mack had the
information to pass it onto Samberg, who is the head of
Pequot.
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Question: Are you describing one conversation?
Mr. Hanson: This was a meeting that we had.
Question: A meeting?

Mr. Hanson: Yes.

L

Question: This was in August when you were talking about the de-
cision to fire him?

Mr. Hanson: Correct.118

A couple things are of note in this description of the conversation:
Hanson’s use of the term “loose cannon” to describe Aguirre, and
the focus on the merits of the Mack decision in the context of decid-
ing whether to fire Aguirre.

Hanson’s use of the term “loose cannon,” is troubling because it
is often one of the phrases used to identify whistleblowers for retal-
iation. When someone is identified as a “loose cannon” or a “trou-
blemaker” it can convey a warning to others in the organization
that the individual is unwilling to look the other way when it
comes to evidence of misconduct or mismanagement. These terms
were applied to Aguirre on several occasions. For example, in May
2005, an SEC trial attorney named Kevin O’Rourke wrote an e-
mail to Mark Kreitman saying that Aguirre, “has shown strong
signs of being a loose cannon.”11? This followed an exchange of e-
mails where O’Rourke criticized Aguirre for language he had cir-
culated in a draft letter to opposing counsel, and Aguirre responded
to the criticism with a detailed explanation of the issue and how
it had arisen.120 Both the tone of O’Rourke’s e-mail criticizing
Aguirre and the “loose cannon” comment may be better understood
in light of an e-mail O’'Rourke sent nine days earlier.121 Unknown
to Aguirre, O’'Rourke had been assigned to defend the SEC against
Aguirre’s EEO complaint for age discrimination. In his e-mail,
O’Rourke was asking another SEC official if it was okay for him
to continue to work on the Pequot investigation without telling
Aguirre that O’'Rourke was on the opposite side in the EEO mat-
ter.122

When asked about the connection between questioning Mack and
Aguirre’s termination, Paul Berger admitted that it played “some
part” and also referred to Hanson’s “loose cannon” comment at the
termination meeting:

Question: Do you contend, as you sit here today, that Mr. Aguirre’s
repeated insistence upon taking Mr. Mack’s testimony did not
play a role in the decision to terminate him?

Mr. Berger: I think that his inability to listen to his supervisors
and, you know, make decisions based on strategy and judg-
ment and the experience that they had played a factor. And so
I think that the fact that he simply wouldn’t listen with re-
spect to Mack must have played some part in Mark and Bob’s
assessment of his conduct. But that went to—the issue was—
and it was the primary issue—his conduct. . . . The issue was
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that he couldn’t listen and he didn’t want to listen, and he was,
I think as you say, Bob who said it, a loose cannon.123

In his interview with the OIG, Hanson also described a conversa-
tion with Berger in which he told Berger to discount certain com-
plaints about Mark Kreitman, “if it were either Aguirre or another
‘troublemaker’ [Berger] should consider the source.”24 This is an
apparent reference to the August 1 conversation during which
Berger suggested that Hanson and Kreitman draft the negative re-
evaluation of Aguirre.

Kreitman’s e-mail, Hanson’s comments, O’Rourke’s e-mail, and
Berger’s admission all suggest that Aguirre would not have been
terminated were it not for the Mack issue. Just as Aguirre’s deci-
sion to stay at the SEC and press for Mack’s testimony led directly
to his negative re-evaluation, so too his continued efforts to obtain
approval for questioning Mack led directly to Aguirre’s termination.
When combined with the circumstances reviewed earlier, the termi-
nation appears to be merely the culmination of the process of re-
prisal that began with the August 1 re-evaluation. Thus, in its to-
tality, the evidence we reviewed suggests a retaliatory motive for
Aguirre’s dismissal.

The dangers of retaliation against good-faith efforts by employees
to expose wrongdoing are clear. In this case, the actions taken
against Aguirre by SEC management could very well create an at-
mosphere in which employees are overly averse to raising concerns
regarding actions by the agency. In an effort to assist protecting
against this concern, we have three suggestions.

First, the SEC should adopt clear, written whistleblower protec-
tions to safeguard all employees against adverse personnel actions
in retaliation for reasonable good faith allegations or disclosures of
perceived wrongdoing, even when done in the context of an employ-
ee’s assigned duties. A fair hearing without fear of retaliation for
internal complaints could not only increase morale and resolve dis-
putes earlier—it could also assist the SEC in its mission by identi-
fying problems that need attention and action from senior manage-
ment.

Second, in this case, senior management’s decision to terminate
Aguirre was closely connected to the internal disagreement about
whether to question John Mack. Before approving Aguirre’s termi-
nation, Director of Enforcement Linda Thomsen relied solely on in-
formation from the supervisors who disagreed with Aguirre. When
dealing with an investigator or attorney who is responsible for a
major investigation, careful adherence to established procedures is
necessary to ensure that the SEC considers all relevant informa-
tion and avoids the appearance of impropriety. Even if the agency
is not legally required to show cause for the action, as may be the
case with a probationary employee or an employee who resigns,
standard written procedures are needed to ensure public confidence
in the integrity of the SEC’s operations.

Finally, the SEC should adopt clear, written guidance estab-
lishing alternate, confidential channels of communication to resolve
potential issues early and without public controversy. The SEC
should encourage employees to use such procedures to raise serious
issues that they cannot resolve with their managers. Complaints
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should be taken seriously and considered independently, not mere-
ly referred back to the complainant’s supervisor. In this case, Di-
rector of Enforcement Linda Thomsen responded to Aguirre’s at-
tempt to speak with her directly about the problems he was facing
by agreeing to meet only with his supervisors present. When an
employee seeks to appeal to someone other than his immediate su-
pervisors, the employee should be given a fair and confidential op-
portunity to be heard.

6. Paul Berger Leaves the SEC

Nine months after Aguirre was fired, Paul Berger joined the law
firm that contacted the SEC about John Mack on behalf of Morgan
Stanley’s Board of Directors. Mary Jo White, a former U.S. Attor-
ney for the Southern District of New York and a partner at
Debevoise & Plimpton, was one of the attorney’s whose “juice” Han-
son had cited as a concern in taking Mack’s testimony. In June
2005, she led the effort by Debevoise to vet John Mack in advance
of bringing him back to Morgan Stanley. In the course of the six
days during which she represented the Morgan Stanley Board,
White contacted Director of Enforcement Linda Thomsen about
John Mack and produced e-mails directly to Thomsen.125 Other
representatives of Morgan Stanley also contacted Associate Direc-
tor Paul Berger directly about the case.126 However, when a friend
asked Berger about Debevoise & Plimpton a few days after the ter-
mination, Berger expressed interest in working for Debevoise.

Although we found no evidence of a connection between Berger’s
role in the Mack controversy and his subsequent employment,
Berger apparently: (1) failed to recuse himself from the Pequot in-
vestigation in a timely manner, and (2) gave incomplete answers
to Senate staff when initially questioned.

a. The Initial Story

When the issue of Berger’s employment and the appearance it
created first arose, Senate staff contacted Berger by phone to ques-
tion him about it, as well as other matters related to the Aguirre
controversy. During the July 28, 2006, conversation, Berger said
his last day at the Commission was May 31, 2006, and that he
began working as a partner at Debevoise & Plimpton on June 2,
2006. When asked about why his biography was not yet on the
firm’s website nearly two months later, Berger said he had been on
vacation and would continue to be on vacation until Labor Day.
When asked when he “started the process of leaving the SEC,”
Berger stated he began reaching out to firms and they began reach-
ing out to him in January 2006.127 He went on to say, in reference
to his current employment and his past work on the Pequot case,
“one has nothing to do with the other.”128

In an effort to corroborate this version of events, Senate staff
sought SEC records to determine whether and when Berger
recused himself from the Pequot investigation and when he first
began having discussions about employment with Debevoise &
Plimpton. The SEC produced copies of e-mails in which Berger
communicated his recusal on matters related to Debevoise. On Jan-
uary 9, 2006, Berger sent an e-mail to his immediate subordinates
(four assistant directors) asking whether Debevoise had entered an
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appearance in any of their matters.12° On February 10, 2006, he
sent another e-mail explicitly informing them that he was recused
from any matters involving Debevoise.l3© When asked on the
record about when he stopped working on the Pequot case, he said,
“in January 2006, I think.”131

When Director of Enforcement Linda Thomsen was asked about
Berger’s search for outside employment, she said she believed
Berger likely began seeking outside employment sometime after
the end of October 2005, after he was not selected for a deputy di-
rector position.132 SEC counsel also argued that this was cir-
cumstantial evidence as to when Berger’s first contacts with firms
were likely made.133

b. The Full Story

Although Berger and the SEC initially implied that he did not
start discussing the possibility of employment at Debevoise until
months after Aguirre’s termination, rumors circulated at the SEC
that Berger’s search had begun much earlier. Further investigation
led to confirmation that others at the SEC were talking about
Berger leaving and working for Debevoise long before he recused
himself from the Pequot case.13¢ One SEC attorney indicated her
impression that Berger was going to Debevoise and that she be-
lieved that he was looking to leave the Commission as early as the
beginning of 2005.135

Given this evidence, we continued to press the SEC to do more
comprehensive e-mail searches. As early as September 8, 2006, the
Committees formally requested records from the SEC relating to
Berger’s recusal and potential employment with Debevoise. We
then interviewed two witnesses on the record about e-mails dis-
cussing speculation regarding Berger’s eminent departure long be-
fore he recused himself.13¢ Finally, on October 31, 2006, the SEC
produced a key e-mail, which definitively established that Berger
had expressed an interest in employment at Debevoise through an
intermediary much earlier. Specifically, he communicated his inter-
est indirectly through a friend to a partner at Debevoise just days
after Aguirre was terminated. The e-mail was from Lawrence West,
another SEC official who was in employment talks with Debevoise
at the time. The e-mail was dated September 8, 2005 and ad-
dressed to Paul Berger with the subject line, “Debevoise.” The body
of the message read, “Mary Jo [White] just called. I mentioned your
interest.”137

This raised a number of questions for staff, including why Berger
failed to disclose this contact when questioned in July 2006. Berger
described the events surrounding the September 8 e-mail from
Lawrence West as follows:

[Olne of my colleagues at the Commission, Larry West, who
was an Associate Director, was looking for a position to leave
the Commission. And he came to me—Larry and I were good
friends, still are good friends—and said that he was looking for
a position, that he wanted to—was it okay if he could share in-
formation with me about his looking and get my advice, bounce
ideas off me, et cetera. I said sure.
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At one point he came to me and he said, “You know, wouldn’t
it be great if the two of us worked together someplace?” And
I said, “Well, it would be great, but it’s never going to happen.”
And he said, “Why?” And I said, “Because no firm is going to
absorb two of us without any book of business, no matter what
our experience is.” And I said, “That’s just not going to happen,
Larry, so we're going to have to get comfortable with that.”

And at some point he came to me and he said, “Well, would
it be okay if I told Debevoise, who I'm talking with, that you’re
interested in leaving?” And I said, “Okay. Sure.” You know,
“It’s okay to go ahead and do that.” And then he went and did
that.138

West did not recall sending the e-mail or his conversation with
Paul Berger.132 However, in the September 8 e-mail, West appears
to be reporting back on the results of the conversation Berger had
authorized him to have with Debevoise. Berger said that he got “a
little concerned” and contacted ethics counsel for advice on whether
it was appropriate, given his work on the Pequot case.140 According
to Berger, the ethics counsel advised that if the intermediary acts
“as an agent” then it is necessary for the job seeker to recuse him-
self from cases involving that potential employer.141

c. Berger’s Failure to Mention Pre-Recusal Contacts

During his on-the-record interview, Berger disclosed that in addi-
tion to this contact in September 2005 with Debevoise, Goodwin
Proctor approached him about employment in fall 2005.142 When
asked about his earlier telephone interview and why he had not
disclosed these contacts, Berger claimed alternatively that he ei-
ther did not remember them or that that he did not consider the
September 8 contact to be reaching out. We find it difficult to rec-
oncile his initial statement that he began reaching out to firms and
they began reaching out to him in January 2006 with the Sep-
tember 8 Debevoise contact and the fall 2005 Goodwin Proctor con-
tact. However, Berger argued that neither he nor Debevoise had
“reached out” to one another and that his earlier statements were
technically true:

Question: So did you tell [Senate staff] that you began reaching out
to firms and they began reaching out to you in January of
2006?

Mr. Berger: I don’t remember. That would be true that I didn’t
start reaching out until January, but I don’t remember.

Question: Well, you just told us about that Goodwin Procter
reached out

Mr. Berger: Right. They reached out.

Question:

prior to January.

Mr. Berger: They reached out to me prior to that, right.
Question: You didn’t tell [Senate staff] about that?

Mr. Berger: I don’t remember.143
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Regardless of whether Berger’s initial statement was technically
true, it caused the Committees and the SEC to expend unnecessary
time and resources to discover the full story. We eventually learned
from documents what Berger should have volunteered when first
asked. In explaining why he was not more forthcoming, Berger
claimed that he did not understand the SEC rules governing disclo-
sure of non-public information and implied that the rules might
prevent him from talking about his own efforts to seek outside em-
ployment:

Question: Do you have any explanation as to why you didn’t tell
[Senate staff] about those contacts during that call?

Mr. Berger: Well, primarily because I was very concerned about
having any discussions without first talking with the SEC and
getting authorization to discuss anything.

L

You know, I was concerned about having any kind of discus-
sions with someone outside of the SEC at that point, and so
I don’t know if—you know, why I did or didn’t say something.
I mean, I really don’t remember what I said.

L

Question: So do you think that you were completely honest and
forthcoming with [Senate Staff] during that conversation?

Mr. Berger: Yes, I think I was completely honest.
Question: But not forthcoming?

Mr. Berger: I was concerned about providing any information with-
out authorization from the Commission so that I would not vio-
late any rules. . . .144

Commission rules do not restrict former employees from discussing
when or under what circumstances they began seeking outside em-
ployment. Perhaps Berger genuinely did not remember in July
2006 that he had authorized a friend to inquire about potential em-
ployment with Debevoise in September 2005. Or, perhaps he want-
ed to avoid the questions raised by a contact so far in advance of
the date on which he recused himself and so close to Gary Aguirre’s
termination.

d. Berger’s Failure to Recuse Himself Immediately from the
Pequot Case

The Commission’s ethics officer, Bill Lenox, did not recall the
conversation with Berger about the September contact with
Debevoise.14> However, Lenox did tell us that during their 12 years
together at the SEC, Berger frequently called to ask questions and
was concerned not to violate ethics rules.146 He also indicated that
the advice Berger described is consistent with the advice he would
normally give.147

“Seeking employment” is defined in 5 C.F.R. 2635.603:



86

An employee has begun seeking employment if he has directly
or indirectly:

(i) Engaged in negotiations for employment with any per-

son. . . . The term [negotiations] is not limited to discussions
of specific terms and conditions of employment in a specific po-
sition;

(i1) Made an unsolicited communication to any person, or such
person’s agent or intermediary, regarding possible employment
with that person[;] or

(iii) Made a response other than rejection to an unsolicited
communication from any person, or such person’s agent or
intermediary, regarding possible employment with that per-
son.148

By Berger’s own version of events, in early September 2005, he en-
gaged in indirect communications with Debevoise regarding pos-
sible employment through Lawrence West. Moreover, he authorized
West to engage in the communications on his behalf, so West might
be said to have been acting as his agent. According to West, how-
ever, he mentioned Berger’s interest only to ensure that Debevoise
would not be more interested in Berger than West if it learned of
Berger’s attempts to gain outside employment.14® In any event,
merely because Berger’s efforts to seek employment did not
progress beyond that initial contact until January 2006, does not
necessarily mean that Berger should have continued to participate
in the Pequot case for the next four months. According to a memo
to all SEC staff from Ethics Counsel Bill Lenox:

The most common error is to assume that no restrictions apply
to preliminary inquiries and that no consideration need be
given to disqualifying oneself until actual negotiations begin.
This is not correct. An employee may not even begin to seek
employment with any entity that has a financial or other inter-
est in a matter in which the employee is participating.15°

It appears Berger began seeking employment with Debevoise in
early September when he authorized West to discuss Berger’s em-
ployment prospects with one of the firm’s partners. According to
Lenox’s memo, there are three options at that point: (1) recusal, (2)
termination of attempts to seek employment, or (3) a waiver.
Berger did not seek a waiver, and he did not recuse himself until
four months later. According to the SEC’s ethics counsel, discus-
sions must be “terminated, not just suspended.”'5! It is unclear
whether Debevoise communicated a rejection to Berger, or he to
them, in September 2005. The SEC ethics counsel recommends
that terminations of employment discussions be committed to writ-
ing.152 The SEC did not produce any such written termination.
However, even if Berger did not terminate employment discus-
sions, did not have a waiver, and did not recuse himself, one might
argue that given the limited duration of the Debevoise involvement
in the case (June 24-30), the firm no longer had a “financial or
other interest” in the investigation after June 2005. Under these
circumstances and under the obligations described by the SEC’s
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ethics counsel, Berger may or may not have had an obligation to
recuse himself in September 2005. However, even if he had no
duty, the mere appearance of impropriety warranted a recusal if
only on prudential grounds.
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VIIL. The Inspector General’s Investigation

A. Background

Inspectors General (IGs) enjoy a unique role in federal agencies.
Created by the Inspector General Act of 1978,1 IGs are tasked with
(1) conducting audits and investigations, (2) promoting economy, ef-
ficiency, and effectiveness, and (3) detecting and preventing fraud
and abuse in their agency’s programs and operations.2 While IGs
receive general supervision from the heads of their respective agen-
cies, the agency head may not prevent or prohibit the IG from initi-
ating, carrying out, or completing any audit or investigation.3

The SEC established its Office of the Inspector General (SEC/
OIG) in March 1989. Soon after, Walter Stachnik was appointed as
the first SEC Inspector General, a position he continues to hold
today. Prior to this appointment, Stachnik had served in a variety
of positions throughout the government. His office is charged with
conducting internal audits and investigations at the SEC.

B. SEC/OIG Investigation of Aguirre’s Claims—
A One-Sided Approach

On September 2, 2005, Aguirre wrote his first letter to SEC
Chairman Christopher Cox detailing his allegations surrounding
the Pequot case and his employment at the SEC.4 This letter
formed the basis of his allegations and detailed his employment
from mid-September 2004 though September 2005.5 Most notably,
the letter contained the core allegation that Aguirre’s request to
interview John Mack was rebuffed by Branch Chief Robert Hanson
due to Mack’s “powerful political connections.”®

The September 2, 2005 letter also outlined concerns Aguirre had
with the Pequot investigation. The letter provided further support
of his claim, including the names of other SEC employees who
shared similar concerns regarding the suspect trades that made up
the Pequot investigation. More specifically, Aguirre wrote, “[s]taff
who worked on this matter from the beginning—Hilton Foster, Eric
Ribelin, Thomas Conroy, and I—believe that PCM engages in an
institutionalized form of insider trading that corrupts the financial
markets.”” Further, the letter detailed irregularities Aguirre ob-
served in the investigation, including outside counsel dealing di-
rectly with his superiors outside the normal course of business, and
being excluded from meetings with supervisors.8

While this letter contained the basis of Aguirre’s allegations, it
was by no means a complete description of his allegations and the
evidence supporting them. Aguirre specifically noted, “I state the
facts briefly below, though there is much more to be said.” The Of-
fice of the Chairman forwarded the letter for review to the SEC Of-
fice of the Inspector General. The OIG ignored this admonition and

(93)
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made no attempt to contact Aguirre for additional information.
Aguirre sent a second letter to Chairman Cox on October 11,
2005.10 This second letter raised new allegations surrounding the
key documents related to Aguirre’s termination.1!

The OIG’s investigation was riddled with inconsistencies and
failed to address Aguirre’s allegations thoroughly and objectively.
During nearly every stage in the investigation, the OIG appeared
to operate under a presumption that Aguirre’s supervisors had
acted appropriately, and thus, the OIG only sought evidence favor-
able to the agency. For example, the OIG simply accepted the as-
sertions of Aguirre’s supervisors at face value without even speak-
ing to Aguirre for his side of the story. In this and other respects,
the OIG failed to meet the most basic standards for conducting an
impartial and independent review

1. Investigative Plan: Don’t talk to the Complainant

The Investigative Plan lists the subjects of the investigation as,
“Robert Hanson, Mark Kreitman, Linda Thompsen [sic], Paul
Berger.”12 1t also lists the allegations as, “abuse of discretionary
authority.”13 The stated goal of the investigation was to, “Deter-
mine whether Division of Enforcement management gave pref-
erential treatment to person, thereby preventing proper and thor-
ough investigation of matter.”14 The allegations were categorized as
“administrative” and the priority of the case was described as “me-
dium.”15

According to Kelly Andrews, Associate Counsel from the Office of
General Counsel, it was her decision to label the investigation as
“medium” priority, and Mary-Beth Sullivan, Assistant Inspector
General for Investigations, concurred.l® Sullivan confirmed that
she concurred with Andrews at the time that the investigation was
“medium” priority.17 It remains unclear why the OIG did not con-
sider serious allegations about political influence hindering an SEC
Enforcement investigation a “high priority.”

In the section of the Investigative Plan marked, “Planned Inves-
tigative Steps (In Order of Priority),” the first step listed is “inter-
view subjects.”18 Andrews explained that by “subjects,” she meant
those against whom the allegations had been made, namely “Rob-
ert Hanson, Mark Kreitman, Linda Thomsen, Paul Berger.”19 An-
drews explained that the priority to conduct the interviews before
obtaining documents was to, “see what their story was” because the
OIG tries “to interview them first, if it’s not criminal.”20 Inter-
viewing Aguirre at a later time was considered optional. The plan
noted the potential to “possibly interview complainant for clarifica-
tion of claims and/or additional information.”2! However, the OIG
eventually made an affirmative decision not to interview Aguirre at
all.22

The OIG had two reasons for failing to interview Aguirre:
(1) that it was precluded by law, and (2) that it was unnecessary.
Neither is persuasive.

a. The Privacy Act

First, the OIG claimed its decision was required by a provision
of the Privacy Act.23 In written response to questions from Senator
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Grassley following the December 5, 2006 Senate Judiciary Com-
mittee hearing, Inspector General Stachnik replied that:

[Blased upon the advice of OIG Counsel, that Section (e)(2) of
the Privacy Act of 1974 requires the OIG, in non-criminal
cases, to obtain information from the subjects of the investiga-
tion first before going to other sources to the greatest extent
practicable.24

The provision he referred to states:

Each agency that maintains a system of records shall . . . col-
lect information to the greatest extent practicable directly from
the subject individual when the information may result in ad-
verse determinations about an individual’s rights, benefits, and
privileges under Federal programs. . . .25

The OIG claimed it was bound by a strict interpretation this provi-
sion and of the decision in Dong v. Smithsonian.26 As described in
Dong, “The Privacy Act requires ‘{elach agency that maintains a
system of records’ to gather information about a person directly
from that person, to the greatest extent practicable.”27 It is unclear
why this provision would not place an equal burden on the OIG to
seek information directly from Aguirre as well as directly from his
supervisors. In this context, the use of the term “subject” refers not
to the subject of an OIG investigation, but rather to the subject of
a record in a “system of records” as defined by the Act. Therefore,
one could argue that Aguirre was himself the subject of records
sought by the OIG. In its investigation, the OIG was gathering in-
formation about Aguirre just as much as it was gathering informa-
tion about his supervisors. To the extent that it was storing that
information in a system of records, the opposite of the OIG’s claim
is true. Rather than prohibiting an Aguirre interview, this Privacy
Act provision arguably required one, imposing an equal duty to
seek information directly from him first rather than other sources.

b. The Necessity of an Aguirre Interview

Second, the OIG claimed that “it had sufficient information from
Aguirre’s letters” to preclude an interview with Aguirre.28 Andrews
elaborated in an interview that the OIG, “thought that [Aguirre’s]
September 2nd and October 11th letters were very clear as to the
allegations he was making so we didn’t feel we needed clarification
as to the allegations, and we had a lot of documents and e-mails.”2°

This claim is simply untenable. First, Aguirre’s initial letter
states on the first page, “there is much more to be said.”30 Two
short letters cannot begin to scratch the surface of the evidence rel-
evant to Aguirre’s claims, especially in light of Aguirre’s indication
that much more information was available and the thousands of
pages of documents Aguirre actually possessed. Had the OIG con-
tacted Aguirre, it would probably have had access to many of these
documents before closing its first investigation, and perhaps, could
have avoided drawing conclusions at odds with the documentary
record. By deciding not to interview Aguirre, the OIG closed off ar-
guably its most important source of information.

The fact that Aguirre did have supporting evidence and that the
OIG closed its case without obtaining that evidence demonstrates
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rather conclusively that contacting Aguirre was a necessary step
toward obtaining all the relevant evidence. Yet, the OIG’s office
failed to take that necessary step and has offered no credible expla-
nation as to why. Another possible explanation for not interviewing
Aguirre is that the OIG simply wanted to close the case with as
few complications as possible, based on a pre-judgment that the al-
legations were not credible. The OIG decided not to interview
Aguirre or anyone likely to support Aguirre’s allegations, despite
the reference in his letter to three individuals who could corrobo-
rate his claims.

2. Witness Interviews

4

a. Hanson Denies Referring to Mack’s “Political Connections’

Andrews conducted the first substantive interview on October 17.
She spoke with Robert Hanson via telephone. Hanson outlined the
investigation into Pequot Capital Management and the decision not
to interview Mack, stating SEC staff agreed they should “get their
ducks in a row” first and figure out Mack’s motive before taking
testimony.31 Hanson also described his conversation with Berger
discussing complaints about Kreitman from Aguirre and another
employee. Hanson said Berger should “consider the source.”32
Berger told him to do a supplemental evaluation of Aguirre.33
Oddly, Andrews’ notes do not reflect any questions in this first
interview about Aguirre’s core allegation about Hanson’s reference
to Mack’s political connections.

On October 21, 2005, Hanson called Andrews to clarify his pre-
vious interview with her, offering to expand upon the involvement
Linda Thomsen had in relation to Aguirre’s employment and the
Pequot investigation, including contacts with counsel for Morgan
Stanley about Mack’s exposure in the investigation.34 These com-
munications are discussed at length earlier.35 However, in this sec-
ond interview, it appears that Andrews still did not ask about the
“political connections” allegation. She did not do so until November
14. Both her handwritten notes and the OIG closing memo indicate
that Hanson denied saying it would be difficult to obtain approval
for Mack’s testimony because of his powerful political connec-
tions.36

b. Other Interviews

On October 19, 2005, Andrews spoke with Charles “Chuck”
Staiger of the HR Department at SEC seeking a copy of Aguirre’s
personnel file.3?” Andrews then made a call to interview Linda
Thomsen, on October 21, 2005.38 During the telephone interview
with Thomsen they discussed Aguirre’s employment and the
Pequot investigation, as well as her conversation with Mary Jo
White.32 Finally, Thomsen detailed a conversation in which she
discussed Aguirre’s termination with “Berger, Kreitman, and Han-
son in her office.”#0 This telephone interview was the only discus-
sion between Thomsen and Andrews.

Andrews next contacted Paul Berger on October 21.41 First,
Berger told her that he “received lots of e-mails from Aguirre, al-
though he did not keep most of them.”42 He also stated that he had
a meeting with Hanson during the evaluation period43 regarding
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two employees, one of whom was Aguirre, and described the “sup-
plemental evaluation” of Aguirre.44 Berger stated that he was not
sure if the separate evaluation was in the file sent to the Com-
pensation Committee, on which he served. However, he claimed
that he did see the statement “before the committee made any deci-
sion.”#5 Berger’s claim is doubtful, because the evaluation was cre-
ated after the last date on which the committee met. Finally,
Berger discussed the decision to terminate Aguirre indicating that
Kreitman proposed the idea but that Berger left the decision to
Kreitman and Hanson.#6 The termination was approved in a con-
versation between Berger and Thomsen.4?

On October 24, 2005 the OIG conducted a telephone interview of
Mark Kreitman.4® Kreitman’s interview focused on the supple-
mental evaluation of Aguirre stating that he created the supple-
mental evaluation on August 1, 2005, because he felt that “Hanson
had not addressed problems.”#® In fact, however, the evidence sug-
gests that he created the negative re-evaluation at Berger’s sugges-
tion, as relayed by Robert Hanson following the latter’s early morn-
ing meeting with Berger on August 1. Kreitman told OIG that he
did not know if Aguirre received a copy of the supplemental rating
because he was terminated by the time Kreitman would have met
with staff attorneys to discuss evaluations.’® Kreitman also dis-
cussed the Mary Jo White call, noting it was a little out of the ordi-
nary for her to contact Thomsen directly, but not uncommon “for
someone prominent” to have someone intervene on his behalf.51

c. Deference and Informality

The deference provided to the subjects of the OIG investigation
created a serious problem. By conducting them informally, via tele-
phone, and without transcription, the OIG squandered an impor-
tant investigatory opportunity. Just as the Enforcement Division
failed to “lock-in” a story from Mack, the OIG failed to “lock-in” a
story from Aguirre’s supervisors. Moreover, by not being in the
room with the witnesses, the OIG missed out on non-verbal cues
that are essential to better assessing witness credibility. The OIG’s
decision to conduct the interviews in such an informal manner con-
tributes to the impression that the office did not investigate
Aguirre’s allegations thoroughly.

3. The Failure to Obtain Key Documents

The investigative plan’s second step was to “review relevant case
documents.”®2 One of the key failures of the initial OIG investiga-
tion was its inability to obtain all the relevant documents. The OIG
made none of its requests in writing and was incapable of describ-
ing the scope of its requests with any certainty. The OIG investiga-
tors did not attempt to obtain any documents from Aguirre until
after the initial investigation was closed and the controversy be-
came public. According to Andrews, she obtained documents merely
by asking the subjects for whatever “relevant” documents they re-
tained, apparently leaving it to Aguirre’s supervisors to determine
for themselves what they believed to be relevant.’3 Andrews also
obtained Aguirre’s official personnel file and conduct file.5¢ These
were the only clearly defined request in the investigation sought
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Aguirre’s official personnel file and the conduct file, which was re-
quested in writing.55

Informal and ill-defined document requests caused the OIG to
miss critically important documents altogether. For example, after
denying that he had referenced Mack’s political connections, Han-
son did not provide the OIG with a copy of an e-mail in which he
admits to using the term “political clout” in a conversation with
Aguirre about the difficulty of taking Mack’s testimony.?6 Despite
this written admission, Hanson denied to the OIG during his inter-
view that he ever made such a statement verbally or in an e-
mail.57

In another example, Mark Kreitman failed to produce an e-mail
to the OIG dated September 30, 2005, in which he responded to an
inquiry from Charles Staiger in human resources. Staiger asked:

During the merit process earlier in the summer, was Gary
[Aguirre] given a copy of Hanson’s supervisory endorsement? If
not in writing, was Gary verbally given Hanson’s supervisory
endorsement? Was the endorsement below [the August 1 re-
evaluation] given to Gary either verbally or in writing?58

Kreitman replied, “None of the above.”>® In other words, it appears
Kreitman admitted to Staiger that he failed to transmit the sub-
stance of the negative re-evaluation to Aguirre. However, in his
interview with OIG, Kreitman claimed that he responded to
Staiger verbally, rather than by e-mail, and that he told Staiger he
transmitted “the substance” of the supplemental evaluation to
Aguirre on numerous occasions.®© While the OIG did obtain
Kreitman’s “none of the above” e-mail from Staiger, its final report
failed to note or analyze these apparent contradictions.

4. Failures of the Office of Information Technology

One of the problems with the OIG investigators’ approach to ob-
taining documents was its inability to rely on the Office of Informa-
tion Technology (OIT) at the SEC. Even though OIT could have ob-
tained SEC employee e-mails directly from the servers and even re-
covered deleted e-mails from backup tapes, the OIG did not request
such assistance. We sought to determine why not. Interviews with
other staff investigators at OIG provide some insight as to one pos-
sible reason. Richard Woodford, a counsel with the OIG stated that
it was not uncommon for OIT requests to be backlogged and de-
layed significantly. He said that he could remember at least one in-
stance where an OIG investigation had to be closed because OIT
never responded to the OIG’s request.6 Due to incidents like this,
the OIG staff apparently perceives assistance from OIT as an exer-
cise in futility. That ought to be unacceptable to SEC management
and the Inspector General. Because of this perception, it appears
that Andrews gave no serious consideration to obtaining documents
from OIT. When asked about her decision to obtain documents di-
rectly from the subjects of the investigation, she said “Who else
was I going to get the documents from?”62

As a result of the failure to request that OIT obtain relevant e-
mails and documents directly from the computer servers at SEC,
the OIG effectively ignored a crucial source of impartial informa-
tion. For instance, we eventually obtained at least five different
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versions of the August first re-evaluation. Despite the importance
of the facts and circumstances surrounding the creation of that doc-
ument, the OIG closed its investigation without access to all of the
versions and without a clear understanding of the sequence of
events on the day they were created.

5. Closing Memorandum

On November 29, 2005, the OIG issued its closing memorandum
on the investigation into Aguirre’s allegations.®3 The OIG deferred
to Aguirre’s supervisors’ assertions that there were legitimate tac-
tical reasons to delay John Mack’s testimony. Its memo concludes,
“There is no evidence that Enforcement did not want to take
Mack’s testimony because of his ‘powerful political connections.’”64
That statement, and Robert Hanson’s denials to the OIG on which
it is based, is directly contradicted by Hanson’s e-mail to Aguirre.65
The OIG did not address Hanson’s e-mail because it had not seen
the e-mail.

The OIG concluded that “The evidence fails to show that [Mary
Jo] White contacting Thomsen resulted in preferential treatment or
affected any decision about taking Mack’s testimony.”6¢ The OIG
provides no analysis other than to restate the information about
the call relayed from Thomsen herself and note that Kreitman and
Hanson were aware that such a call took place. However, as out-
lined earlier, Aguirre’s supervisors drastically changed their atti-
tude and behavior after the Director of Enforcement was contacted
about the case.

The most perplexing portion of the OIG’s closing memorandum
is its conclusion that Aguirre was not excluded from any meetings
on the Pequot case. The memo states, “The evidence shows that
Aguirre was involved in many, often lengthy, discussions about
whether and when to take Mack’s testimony.”67 As support, the
OIG notes that “Aguirre would often work late and discuss the case
with Kreitman” and that “Aguirre discussed the case with Berger
at least four or five times and sent him e-mails regarding the
case.”68 However, just because Aguirre was included in some meet-
ings does not mean he was not excluded from others. Both Gary
Aguirre and Eric Ribelin stated that they were excluded from a
meeting with Berger just after Morgan Stanley counsel started
seeking information from the SEC about its intentions toward
Mack.5® Had the OIG contacted Aguirre or Ribelin, it could have
asked about the specific meeting from which they were excluded.

The OIG noted, “We found several irregularities with the supple-
mental evaluation.””® However, while noting the irregularities, the
OIG did not consider them related to Aguirre’s allegations. Instead,
OIG referred the matter to its audit staff as an issue for general
review rather than to analyze its meaning with regard to Aguirre’s
specific case.

The last section of the closing memorandum addresses Aguirre’s
alleged unlawful termination. The OIG claimed, “The evidence
failed to show that Aguirre’s complaints about Mack’s alleged pref-
erential treatment had anything to do with his termination.””! To
support this position, the OIG noted that Thomsen recalled dis-
cussing “Aguirre’s termination with Berger, Kreitman, and Hanson
in her office.””2 Had the OIG probed deeper, it might have learned
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that one topic discussed during the meeting was Aguirre’s stance
toward interviewing Mack.”3 Had OIG staff examined the e-mail
which first suggested Aguirre’s termination, they might have noted
that it began as a chain of e-mails in which Aguirre was attempt-
ing to convince his supervisors to take Mack’s testimony. Moreover,
Berger admitted during Committee interviews that the two issues
were connected. He said, “I think that the fact that he simply
wouldn’t listen with respect to Mack must have played some part”
in the assessment of his conduct.”* These facts contradict the OIG’s
finding.

6. “Irregularities” Deemed Merely an Audit Issue

While the OIG’s closing memorandum purportedly exonerates
Aguirre’s supervisors, it also noted “deficiencies related to the per-
formance evaluation documentation.””® In particular, the OIG indi-
cated:

We found several irregularities with the supplemental evalua-
tion including: it was not dated or signed; it appears to have
been created after the merit pay calendar deadline; it was not
sent to, or considered by, the compensation committee; it was
not in Aguirre’s employee personnel file (EPF); and it was sep-
arate from the initial evaluation written by Aguirre’s imme-
diate supervisor, who should be the only one who prepares a
summary on behalf of each employee, according to the merit
pay process guidance. We are referring these issues to the
audit staff.76

These issues are integral to Aguirre’s allegations. Aguirre’s October
11, 2005, letter outlined concerns regarding the records contained
in his personnel file including a cover memorandum stating that
the negative re-evaluation of Aguirre “mistakenly did not go to the
compensation committee. . . .”77 OQur investigation confirmed that
the negative re-evaluation was prepared outside the regular proc-
ess, after the Compensation Committee met, and referred to inci-
dents outside the rating period. More importantly, we found that
it was prepared at the same time and within the same document
as John Smith’s irregular re-evaluation. Why were they handled to-
gether? What did these two employees have in common? We
learned that both had recently complained about roadblocks in
their investigations following direct contacts between outside coun-
sel and the Director of Enforcement. Determining why these two
evaluations were prepared together, outside the normal processes
is emphatically an investigative issue, not an audit issue.
Documents produced to the Committees show that on November
29, 2005, the same date as the closing memorandum, Andrews re-
ferred the irregularities in the personnel evaluation process to an
OIG employee within the audit branch.”® However, it was not until
May 18, 2006, after we began our inquiry and sought briefings
from the OIG about the case that Andrews checked to determine
the status of the audit, which had not yet even begun.”® Had the
OIG addressed this matter in a timely fashion, it could have uncov-
ered the problems with the personnel review system at SEC over
six months in advance of when it finally issued the audit report.
The lack of priority and urgency of this audit is illustrative of the
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casdual attitude toward the entire investigation and subsequent
audit.

Moreover, one memo produced by the OIG details a conversation
between audit staff, Inspector General Walter Stachnik, and Mary
Beth Sullivan.®© During the conversation, Stachnik and Sullivan
concluded that the OIG audit staff should delete John Smith’s eval-
uation from its sample because “Smith’s memo was the same as
Aguirre’s memo and any questions . . . about the memo could inad-
vertently apply to Aguirre as well as [Smith].”81 The OIG’s lack of
investigative curiosity about those questions is disturbing.

C. Other OIG Investigations

During the course of our inquiry, several current and former SEC
employees contacted us to report information about how the SEC’s
OIG had handled or mishandled other investigations. While we
asked the OIG about them briefly, we did not conduct extensive in-
quiries as the issues were not directly related to the Pequot inves-
tigation or the firing of Gary Aguirre. However, we may seek addi-
tional information about the following cases in a continuing effort
to monitor the effectiveness of the OIG.

1. A More Vigorous OIG Investigation

Not all investigations by the OIG are as lax and informal as the
one of Aguirre’s supervisors. The way the OIG handled another
case in late 2003 provides a stark contrast. The SEC OIG received
allegations that an employee had made “improper and inappro-
priate” comments to coworkers. These allegations were investigated
much more thoroughly than Aguirre’s allegations.

For example, the OIG did not contact the subject of the investiga-
tion first, as the OIG had claimed was legally necessary in the
Aguirre context. Instead Mary Beth Sullivan began by interviewing
the two complainants.82 So, unlike Aguirre, the complainants in
this case had an opportunity to fully explain their view of the
issues and provide additional corroborating information directly to
the investigator. In her interview with Senate staff, Sullivan did
not recall any discussion of the Privacy Act requirements before
taking this action.83 In fact, the OIG did not even inform the sub-
ject of the allegations against him until two months after the inves-
tigation was launched and a series of other witnesses had been
interviewed.

Another way in which the investigation differed from Aguirre’s
was the more aggressive and confrontational procedures. For exam-
ple, the way the subject says he learned of the investigation was
that a senior SEC official summoned the subject to his office. Two
armed guards stood watch while he was given a memorandum in-
forming him of an investigation for unspecified “bad acts.”8* By
contrast, the OIG simply called Aguirre’s supervisors and inter-
viewed them over the phone.

The number and type of witness interviews and the length of the
investigative reports also differed dramatically. In all, the SEC
OIG interviewed more than 18 employees during the course of this
investigation, six of which were transcribed verbatim.85 However,
the OIG did not conduct as many interviews in the Aguirre matter,
and it had none of them transcribed. While the closing memo in
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Aguirre’s case was only seven pages long, Sullivan drafted a “pretty
long report” on the investigation with voluminous attachments.86

This investigation provides a stark contrast to that undertaken
in response to Aguirre’s allegations against Hanson, Kreitman, and
Berger. These contrasts are disturbing given the nature of the alle-
gations in each case. On the one hand, the OIG spent considerable
time and resources looking into a dispute between co-workers over
alleged use of inappropriate language in the workplace. On the
other, the OIG gave short shrift to an allegation that the integrity
of the agency’s mission was being compromised by improper polit-
ical influence.

2. Geek Securities and Commissioner Cynthia Glassman

We also learned of an allegation that was referred to the OIG in-
volving Commissioner Cynthia Glassman. It was related to a crimi-
nal investigation involving a company called Geek Securities.8”
One of the individuals involved in the case allegedly claimed that
Commissioner Glassman was his cousin and that she had provided
him with advanced warning of what was supposed to be a surprise
SEC examination of Geek Securities books and records.®8 Nick
Sichi, a chief witness in the criminal matter, told investigators that
he learned about the alleged tip off at breakfast on the morning of
the examination.8?

The OIG confirmed that it did conduct an investigation into the
allegation.?9 When asked about the investigation, Mary Beth Sul-
livan indicated that she interviewed Commissioner Glassman, a
Special Assistant U.S. Attorney, and an SEC employee who was at
the interview where Sichi made the allegation. The OIG did not
transcribe any of the interviews and did not interview the person
claiming to be Commissioner Glassman’s cousin. When asked how
long the investigation took, Sullivan said, “I think I did it pretty
quickly, but I'm not sure.”@1 Sullivan could not recall many addi-
tional details.92

According to Sullivan, the OIG ultimately concluded that “there
appeared to be insufficient evidence to support the allegation.”3

D. The Reopening of the Aguirre Investigation

On July 6, 2006, the SEC Chairman requested that the OIG re-
open its investigation into Aguirre’s allegations based on new infor-
mation that was produced to various Committees of the United
States Senate. The OIG officially reopened its investigation on the
same day after it considered “all relevant factors.”94 These relevant
factors appear to include the request of the Chairman of the SEC,
new allegations that arose, and information learned from the Con-
gressional inquiry.95

1. Relationship to Congressional Investigations

The OIG stated clearly that the reopening of the investigation
was based in part on the corresponding investigation being con-
ducted by the Committees. The investigation conducted by Com-
mittee staff generated a significant volume of information that the
OIG did not have in its original investigation.

As early as May 2006 when Committee staff first reviewed the
closing memorandum at SEC Headquarters, the OIG was aware of
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our concerns and questions. However, it wasn’t until July 2006 that
the investigation was formally reopened. Further, the OIG only re-
opened its investigation once it was requested by the SEC Chair-
man. The timing of the decision to reopen the investigation may
have had more to do with an attempt to limit the production of doc-
uments to the Committees. OIG cited to Committee staff an opin-
ion by the Department of Justice regarding the sharing of informa-
tion related to ongoing investigations as justification for refusal to
produce certain documents.96

2. Attempt to Compel Disclosure of Confidential Communications
with Congress

The most egregious problems caused by the OIG’s reopened in-
vestigation involved a subpoena issued to Aguirre by the OIG on
August 11, 2006. This subpoena was formally served upon Aguirre
on August 14, 2006, and requested among other things confidential
communications between Aguirre and Congressional committees.?”
On November 3, 2006, the Department of Justice filed a motion to
show cause in the U.S. District Court for the District of Columbia
seeking enforcement on behalf of the OIG.

The subpoena sought confidential communications between
Aguirre and Congress. Following the issuance of the subpoena,
Committee staff spoke with Mary Beth Sullivan, Counsel to the IG
and inquired about the intent to obtain confidential communication
from Aguirre. Sullivan affirmed that the OIG request included
Aguirre’s communications with Congress.

As a result of this statement, Committee staff began to prepare
to litigate the issue should it arise. Through repeated negotiations,
the OIG continued to state through the attorneys of the Federal
Programs Branch at the Department of Justice that these docu-
ments were the subject of the subpoena and that the OIG would
continue to seek these communications through judicial enforce-
ment. It was not until after the December 5, 2006, public hearing
on Aguirre’s allegations raised questions about the OIG subpoena
that the OIG finally agreed to a limited production from Aguirre,
withholding his confidential communications with Congress.98
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E. Conclusion—Independence of the OIG

The OIG investigation into Aguirre’s allegations was flawed from
the beginning and hindered by missteps during the entire process.
Every step seems to have been based on a desire to go through the
motions and close the case. How the OIG could assess Aguirre’s
credibility without ever speaking to him remains a mystery.

One of the major problems with the OIG seems to be the percep-
tion within the SEC regarding the independence of the office and
whether or not employees who approach the OIG are treated fairly.
We interviewed a number of current and former SEC employees
who indicated that the OIG is not well respected and that there is
a general reluctance to approach the OIG with concerns. Aguirre
was no exception. Aguirre told us that he took his concerns to the
Chairman rather than the OIG for just that reason. The OIG’s rep-
utation is essential to completing its mission. The SEC needs to
take immediate action to restore the independence, competence,
and confidence in the OIG.

One area in need of attention is the OIG’s independence from
SEC management. The SEC/OIG’s investigation of Aguirre’s allega-
tions was conducted by Kelly Andrews, who told Committee staff,
“We don’t second-guess management decisions.” Indeed, the OIG’s
closing memo was based only on representations or explanations
from Aguirre’s supervisors and documents selectively forwarded to
the OIG by those same individuals. Moreover, in its “second” inves-
tigation, the OIG attempted to subpoena records of Aguirre’s com-
munications with Congress and refused to explain this action at a
Judiciary Committee hearing, allegedly based on instructions from
the Justice Department. The IG also forwarded internal e-mails re-
garding Aguirre and the IG’s investigation to Director of Enforce-
ment, Linda Thomsen, a potential subject in the Committees’ inves-
tigation. These facts and circumstances do not suggest a sufficient
degree of independence.

Another concern of the committees is the competency of the SEC
Office of Information Technology. SEC/OIG staff told us that the
Office of Information Technology was extremely slow in providing
e-mails requested in connection with its investigations. In fact, on
at least one occasion, an investigation was closed because the OIG
request went completely unanswered.?® In its Aguirre investiga-
tion, the OIG failed to identify and obtain a key e-mail that cor-
roborated Aguirre’s account of his supervisor’s reference to John
Mack’s “political clout” because it relied on the supervisors them-
selves to provide documents. Had the OIG been able to obtain a
timely response from disinterested personnel in the Office of Infor-
mation Technology, it may have obtained the e-mail and thus
avoided closing the case based on findings that were inconsistent
with the documentary evidence. The SEC directive should give the
OIG authority to set specific deadlines for responses to its docu-
ment requests and impose meaningful consequences for failure to
comply with the deadlines.

The OIG has a position of enormous responsibility. Congress
passed the IG Act in 1974, with the goal of ensuring that the public
would have faith in government by providing an impartial arbiter
tasked with independently overseeing the operations at an agency,
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protecting the integrity and promoting the efficiency of govern-
ment. Based on our review, the OIG at the SEC seems to have
failed in its mission. Other SEC employees perceive it as a tool of
management, used for retaliatory investigations against disfavored
staff. The OIG’s number-one priority should be to restore con-
fidence in its ability to conduct professional investigations to en-
sure the highest standard of integrity at the SEC.
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me is my colleague from Wachtell, Lipton, Evan
Farber.

MR. HARNISCH: I'm Kevin Harnisch,
also with Fried, Frank.

BY MR. FOSTER:

Q. When we sent your counsel the
subpoenas in this matter they were accompanied
by Standard Forms 1662 and 1661.

Would you like an opportunity to
review those documents?

A. I would.

MR. FOSTER: Let's go off the
record. We'll go off the record to enable the
witness to read 1661 and 1662.

Q. Have you had an opportunity to

review Standard Forms 1662 and 16617?

A. Yes, I have.
Q. As I indicated, this is a formal
investigation. The Commission has entered a

document which is known as a formal orxder
directing an investigation and designating
officers to take testimony.

I note for the record that a copy

of the formal order is placed in front of the

Diversified Reporting Services, Inc., (202) 296-2929
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A. Three yvears as a securities analyst
at Kidder Peabody, Lombard. And 15 years, from

1970 to 1985, at Weiss, Hecht ‘and Greer. And

then at what was then Dawson Henry. It became
jbawson Saﬁberg. Then it becdame Pegquot Capital.
Q. What year did it become Pegquot
Capital?
"A. January 1, 19%99.
Q. What is your current position?
A, I am a chairman and CEO.
Q. Have you ever been a defendant in

an SEC civil or administrative action?

A. Yes.

Q. Do you recall the dates?

A. Not exactly.

Q. Do you recall the outcome?

A. The outcome was no action in all
but one. There was an action against Dawson

Samberg, and an action that was completed in --—
MR. MARTIN:. Perhaps it might be
helpful to clarify the éuestion in all due
respect. The que;tion is whethef or not Qou
personally were ever named as a defendant or a

respondent in an SEC enforcement action as

Page 12

Diversified Reporting Services, Inc., {202) 296-2929
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A. Pequot Capital Management.

Q. Is Peguot Capital Management a

registered investment body?

A. Yes, it is.:
Q. What if any professional licenses
do Qéu have, such as Series 7s or whatever?
Al ‘None.
EXAMINATION BY MR. AGUIRRE:
Q. . Mri Samberg, I am Gary Aguirre,
and I awm going to begin guestioning.

Would you tell us the business of

Pequot Capital Managewent? What does it do?
A. We're an investment. advisory firm.
Q. and who do you advise? Who does

Peguot- Capital advise?

AL A series of funds.

Q. Are there different classes of
funds that you advise?

‘A. What do .you mean by classes?

Q. Types of funds, domestic funds,
foreign funds.

‘ A Yes.
Q. Would you describe thg types of

funds that you manage or advise?

Page 14
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They are the following analysts: Gavin Alpert,
Mark Harchelroad, Michael Benevento, Ian
McKinnon, Caroline Tribucca:; and I helieve those
are the analysts currently working £for the
group.

Q. Would you describe for us the
nature of the servicés provided by what you
descfibe as an analyst?

A. Yes. Analysts'are charged with
following the company's -- either in their area
of industry or expertise or other companies
related to those areas that the senior managers
believe might be interesting investment

opportunities.

Q. Do they make investment decisions?
A, They make recommendations.
Q. To whom do they make

reCOmmendatiohs?

A. To myself, to Mr. Takata and to
Mr. Corasaniti.

Q. Is the system that you have just.
described for the core group f0110wea by the

other groups at PCM? Your description of the

analysts, is your description of the analyst's

Diversified Reporting Serﬁiées, Inc., {202} 296-2929
8be070ba-badl-4fgaAS0aAEIIEbACADAZ
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deal. It is not a commonly used term for equity

Page 43

MR. AGUIRRE: Back on the record.

Q. Mr. Samberg, from time to time have
you had discussions with your institutional
investors regarding the topic of due diligence
by PCM in choosihg .securities?

A. How do you define due diligence in
this case?

Q. Well, let me ask>you: Have you or
your firm, to your knowledge, used the
expression due dilidence in connection with
doing research on investment possibilities?

A. Due diligence, in my 39 years of

experience in the industry, is usually done in a

investing fundamental research, is the term that
we're used to using.

Q. Do you have any undegstanding
whether or not -- let me withdraw that.

Does PCM in your judgment, have
some responsibility to its investors. to exerciée
some Qggrge of care in selecting securities?

A. Certainly.
Q. How would youy describe that

responsibility?

Diversified Reporting Services, Inc., {202) 296-2929
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Page 44

a. We tell our investors that we're
fundamental research driven investors. The firm
has had an exemplary record ﬁér many years of
delivering solid results in many, many, many
different securities, through many different
market environments.

We have always employed very many
analysts. It is a very desirable place to work
on the Street. We are known for doing that. I
think that's 'what attracts clients to the firm
in the first place. We have many clients'
meetings where we describe that process to fhem.
We have meetings with analysts on a daily basis.
S0 we do do that; and we inform our clients that
we do that.

Q. Sir, my question was relating to
whether or not PCM uses some kind of, some
degree of care, some prudence in selecting
securities for its clients?

AL And my answer is yes.

Q. And I would like you to focus on
how you would describe that, that type of
prudence that you use in seleeting securities

for your clients.

Diversified Reporting Services, Inc., {202) 296-29%29
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Page 47
2 AL - An institutional investor.
3 Q. This institutional investor wants
4 to know whetherx you, that is PCM, uses diligence
5 in selecting securities. And I am clarifying
6 the prior guestion for you. What would be your
1 answer: Do you use diligence? And if so, what
‘B do you do ;t?
9 A. Would you describe diligence in
10 this example?
11 Q. Care,»doing research, careful
12 research, looking at alternatives. Do you have
13 an approach?
14 A. Yes. 1It's a research driven
15 approach.
16 Q. Do you have procedures that you
17 follow -~ that the core group follows ~- to
18 analyze possible investment funds?
19 A. Yes.
20 Q. Would you describe that procedure
21 for us? 7
122 A. Certainly.
23 I am the head of the group, I am
24 listed as the portfolio manager. Mr. Takata and
25 Mr. Corasaniti work below me. Mr. Co;asaniti,
Diversified Reporting Services, Inc.,. ({202) 296-2929

badf-44fc-asta-dc

SEC 00007248



123

Page 48

1
2 who joined me a year and a half ago, ran a
3 60-person research department. It's his daily
4 resppnsibility‘to interact with the analysts and
5 make sure they are.doing diligent work in
[ understanding balance sheets, income statements,
7 meeting with companies, assessing industry
8 trends. So,,yes,'we have very, very careful.
9 Q. Do you have guidelines in anything
10 more specific than that that you follow?
11 A. No.
12 Q. ‘Have you ever given either in
13 writing or by e-mail or in méetings with staff
14 directions to this core staff that they should
15 follow any par£icular steps or procedures in
16 choosing an investment opportunity and going
17 through the decision-making process?
18 A. Are we talking specifically about
19 me or are we talking about the group as it
20 coperates? .
21 Q. Let's take you first and then move
Zé on to the group.
23 A. ‘I delegate that daily
24 responsibility to Mr. Corasaniti and Mr. Takata.
25 Q: And are you aware whether they have
Diversified Reporting Services, Inc., (202) 296-2929
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Page 64

A. He left by July. He came in April,
so it wouid be April through the end of June.
He was, I guess what would be called an
assistaﬁt portfolio manager.

Q. He's ligted as a principal. Was he

a principal?

A. Yes.

Q. Was he in the corxe group?

A. Yes.

Q. Was David Zilkha a vice president

in April through July 20027

A, David Zilkha, yes.

Q.. Was he in the core group?

A. Yes.

Q. Now, X would like for you to -- let

Were you involved in making trading
decisions in Hellexr Financial in July 200172
A. Yes.
Q. Did anyone aséist ¥ou in making
those trading decisions?
» a. No.
Q. Do you recall approximately how

much stock in Helleér Financial was purchased in

Diversified Reporting Services, Inc., {202} 296-~2929
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Page 65
1
2 Jﬁly 20012
3 A. A little over a million shares.
4 Q. Do you remembexr the profit that was
] made on Heller Fimancial?
[ A. No.
7 Q. Would 16 to $17 million seem about
8 correct?
9 A. It's Vp‘oss-ible. )
' 10 Q. I would like for you to tell us,
11 sir, in whatever manner you feel comfortable,
12 how you made the decision that PCM shbuld«in&est
13 in Heller Financial in July 2001.
14 A. Certainly.
15 As somebody who has been in the
16 industry for over 30 years and observed many
17 different market trends, we were in a unigue
18 period of time; we were in a recession. The
19 Federal Reserve had been raising interest rates
20 steadily since July 2001, ’ \
21 We were coming out of a speculative
22 bubble. Markets were imploding. The telecom
é3 debt market was in severe trouble. It was
24 putting pressufe en credit markets. The . credit
25 markets were in turmoil. That was causing
Diversified Reporting Services, Inc., (202) 296-2929
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Page 66

1
i problems for companies to fund their operations.
3 Heller had a strong financial
4 model.- It historically grew as a company that
S capitalized on its receivableé and inventories;
6 it had developed a very strong healthcare
7 financial services structure.
8 Thére.hqd been consolidation in the
g industry. Tyco bought CIT, Berkshire; Hathaway
10 bought Finochia.
11 There was speculation in the press
12 that there would be other acquisitions in that
13 area.
14 Heller is. a company that actually
L 1S does well in a period like that, because
16 companies have a harder time borrowing through
i7 normal mechanisms and they use more aéset backed
18 methodologies of borrowing, which Heller was
19 very strong in,
20 Heller's business was deoing guite
21 well. There were many analysts'.reports how
22 they were growing 10 percent and how it was
23 expected that they would continue to grow at 10
24 percent.
2§ There were also many analysts'
Diversified Reporting Services, Inc., (202} 296~2929.
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Page 67

reports that described the attractiveness of the
franchise.

I read those things. I observed
the fact that, unlike other financial stocks,

the stock was behaving well. And I purchased

Q. S0 aside from your: knowledge -- let
me restate that.
I think you have described in your
answer two aspects that went into this
decision-making process. What you knew from

your experience and analysts' reports that you

have reviewed. Is that correct?
A. That's a summary.
Q. Okay.

Let's focus, first, on the
analysts' reports that you have read. Can you
teli us which analysts' reports those were?

A. I don't have 'a clear recollection
of reading any analyst's report in that time
period. But I know that they were out there.

Q. You have known since approximately

mid February that your testimony was going to be

given today, did you not, sir?

biversified Reporting Services, Inc., (202) 296-2929 .
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1
2 A. Oh~huh.
3 Q. How many people are working fér you
4 at PCM?
5 A.  PCM, the firm today?
6 Q. Yes.
7 A. 210
8 Q. " Have you made any effort to locate
9 any of these analysts' reports that you
10 considered in making the decision to invest in
11 PCM?
12 A. Yes.
13 Q. What have you done in that regard,
14 sir?
15 AL In that regard or in general?
16 Q. In that regard. What have you done
17 to try té find the analyst‘é report that you
118 considered in making your decision to invest in
19 Heller Financial?
20 A, My attorneys did a literature
21 research.
22 Q. I'm sorry?
23 A. The attorneys d4did a literature:
24 seaxch.
25 Q. Yoﬁr law firm did a literature
piversified Reporting Services, Inc., (202) 296-2929
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“investment of PCM in July 20017

‘considered in connection with your decision to

. Page 70

A, I believe I said a little ovexr a
million shares in'my funds.

Q. I am sorry, I didn't mean shares; I
meant actual capital.

A. Thé stock was trading in the high -
303; it was 34, $38 millieon.

Q. What was the average size

A. Acxoss the firm?

Q. Across the firm.

A. The firm was managing over $15
billion. I am not sure what was the average
size of the positions. I can say in the core
funds -~ because as you say, I have looked =--

Heller was not one of the top 20 holdings of the
firm,
Q. As you sit there today, can you

identify a single analyst's report that you

buy Heller Financial in July 200172

A, No, I cannot.

Q. DPid you communicate with anyone at
PCM by e~mail or any other written form

regarding Heller Financial before you made the

Diversified Reporting Services, Inc., {202y 2%6-2929
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Page 72

1
2 Q. Did you speak with anyone at
3 Merrill Lynch before you began making the
4 investments?
5 A. I haQe no recollection of that.
1 Q. Did you speak with anyone at GE
7 Capital before you began making those
8 investments?
é Al I have‘no recollection of that.
10 Q. Do recall seeing any newspaper
11 articles that sparkéd, perhaps sparked curiosity
12 on your part in Heller Financial?
i3 A. I had seen newspapér arti¢les in
14 preparation forxr this, but I have no recollection
15 of seeing them at that time.
16 G. How long had you been following
17 Hellexr Financial before you made the decision to
18 buy it in July 20012
19 A. I really ha& not closed Heller
20 Financial closely in the way people follow
21 stocks before it was purchased.
22 a. Were you aware that Heller
':23 Financial had been a potential GE candidate or
124 target, acguisition target for yearskbefore Jdly
25 20017
Diversified Repeorting Services, Inc., {(202) 296-2829
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Privileged & Confldential Attorney Client Material, Attorney Work Product & Law
Enforcement Privileged Material

Memorandum

TO:. Files

FROM: " Walter G. Ricciardi, Deputy Director, Division of anorcemcnt {/\&
RE: Status of Pequot Capital Management Investigation

DATE: June 15, 2006

In order to ascertain the current status of the Enforcement investigation into possible
insider trading by Pequot Capital Management, I interviewed the Enforcement staff responsible
for the investigation: Mark Kreitman, the Assistant Director, Robert Hanson, the Branch Chief,
and James Eichner, the Senior Counsel. Prior to May 24, 2006, I had no involvement in any
aspect of this investigation. Prior to October 2005, my only role at the Commission was as the
District Administrator of the Boston office, and I was not in the chain of command with regard
to this investigation. :

The staff' informed me that Pequot Capital Management is a large hedge fund and is run
by Art Samberg. According to the staff, there are two components of the investigation that
appear to-involve possible insider trading,

First, in 2001 Pequot purchased approximately $44 million in Heller Financial stock
and sold short approximately $37 million in General Electric stock shortly before a public
snnouncement that GE would acquire Heller. The staff told me that they have taken the
testimony of Mr. Samberg and have identified numerous individuals who may have had
information regaiding the acquisition prior to its public announcement and may have been in .
communication with Mr. Samberg prior to Pequot’s transactions.

Second, in April of 2001, Pequot invested in Microsoft shortly before a favorable
announcement. The staff informed me that Pequot agreed to hire an individual from Microsoft
shortly before the investment, and the individual stayed in touch with his Microsoft colleagues
after he joined Pequot. After Pequot invested in Microsoft, good news was announced, and its
stock increased in value, Mr. Samberg sent an email message to the former Microsoft employee
complimenting him on his performance. The staff is currently spending its time on this aspect
of the investigation. In addition, the staff met in March with counsel for Pequot and Mr.
Samberg, Their counsel contends that information regarding the Microsoft developments were
out in the market place. The staff obtained the testimony on Thursday, June 1 from two
Goldman Sachs employees with regard to the Pequot investment in Microsoft.

1 asked the staff whether there are any current plans to take the testimony of John Mack,
The staff indicated that they have no current plans to take Mr. Mack’s testimony. Instead, the
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staff plans to concentrate their resources on more promising leads. The staff explained to me
that Mr. Mack and Mr. Samberg are very good friends, and Mr. Mack is an investor in Pequot.
Mr. Mack joined CS First Boston shortly after Pequot began purchasing stock in Heller, and
CSFB advised on the deal. Mr. Mack spoke to Mr, Samberg on the Friday before the Monday-
when Pequot purchased Heller stock, but Mr. Mack and Mr. Samberg are “buddies” and
communicate frequently. The staff indicated that they have received approximately 4-5 million
email messages related to the investigation, and there is no further evidence pointing to Mr.
Mack as a possible source of the information to Mr. Sandberg. In addition, there is no evidence
that Mr. Mack had notice of the transaction at the time Pequot began purchasing the shares of
Heller, The staff expressed their belief that it would be premature to take Mr. Mack’s testimony
at this time because they do not have any evidence to confront him with that suggests he passed
confidential information to Mr. Samberg, and the staff would prefer “to have their ducksina
row” and not “go in and wing it.”
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Memorandum o
CHPK

Bnyse R

To: Aldo Maninezlé@ e Date:  January 30, 2002

From:  Sandra Clayton J McColgan Re: Heller Financial Inc.
(HF and HFPRM  #01138):
Closed: SEC Highlight

Date Case Opened: August [, 2001
Date Case Closed: January 30, 2002
Headquarters: Chicago, 1L

REASON FOR REVIEW

On July 30, 2001, General Elecric Company’s NYSE: GE) GE Capital Corp. announced thet it
would acquire Heller Financial Inc. (NYSE: HF) for $53.75 per share, in a cash transaction valued
at $5.3 billion. HF closed at $52.99 {(+17.09) on 101,000 shares. The preferred, HFPPRM, closed
at $34.95 (+7.85) on 8,300 shwes, According to news reports, the acquisition of HF had been
expected,

Japan's Fuji Bank Ltd, owned 52% of HF and controlled approximately 77% of HF’s voting
power. Staff analyzed trading in 1IFF and HFPRM for atypical and concentated activity that was
possibly foreign and found none.
The acquisition was completed on October 25, 2001.

REVIEW PERIOD

July 24-July 27, 2001
HF traded 2.5 million shares from July 16 through July 20 down $2.80 to $36,00, (On July 17,2Q
earnings were released. The earnings met expectations). HF deciined .10 from July 23 through
July 27, on 1.6 million shares. HFPRM wraded 603,300 shares from July 16 through July 20.
HFPRM declined by .324 from July 23 thraugh July 27 on 46,300 shares.
Firms that purchased 5,000 shares or more {41% and above) were bluesheeted, The investigation

focused an ASAM and Chronology matches to direct Insiders because the deal between GE
Capital and HF had been expected.

SEC 00007159
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General Electric Co., Hcllcr Financial and Morxnn Stanley provided Chmnologles The review
pcnod was not ded the p jon was not endorsed until July 27 and was
in doubt if GE Clpxul did not mako a comp:llma and “‘cash tender offer.”

COMPANY PROFILE

Heller Financial provided specialized financing solutions to small and mid-sized companies in the
US aad abroad. The company had assets of $20 billion and 2,500 employees worldwide. At the
time of the acquisition there were 96 million shares outstanding.

GE Capital is the finance arm of General Electric Co. and has $370 billion in assets. GE Capital
is based in Stamford, CT. Anulysts stated that GE Capital acquired Heller Financial because it
provides GE Capital with a new international platform in factoring, panticularly in Europe,
expettise and relationships across the middle market finance sector, and relationships within the
healthcare finance industry.

1SG CONTACT

Copies of the opening memorandnn were sent to the AMEX and NASDR.,

On August 26, 2001, Rich Coffey of the AMEX informed Staff that the SEC was interested in a
was not found in the bluesheets.

SEC CONTACT
Copics of the opening memorandum were sent to the SEC.

On September 25 and November 26, 2001 and January 11, 2002, copies of the chronologies were sent
10 Jessica Weiner of the SEC in Washington.

CHRONOLOGY OF EVENTS

DATE EVENT

Priorto May 2001 | Mcmbers of GE Capilal and Fuji Bank met to explore a business
combination between GE Capital and HF. The discussions were general
and did not result in anything definitive.
Early May 2001 GE Capltal met with financial and legal ndvisors regarding possibl
transaction terms should GE Capital determine to make a more specific
proposal to acquire HF.

Mid-May 2001 Representatives of GE Capital approached Fuji about GE Capital’s
poteatial interest in buying Fuji’s interest in HF as part of a transaction in
which GE Capital would acquire all of the outstanding shares of HF in
cash. (The meeting took place in Japan).

aned on the feedback from the mcctlng in Ilpan, GE Caplml held furthcr
it . The

with its in
June and included valuation and other iderati lating to a p jal
transaction.
Latc June and July | HF, Fuji and GE Capital met 1o discuss thc possibilltics of a transaction.
2001 GE Capital was informed that a transaction would not bo supported unless

SEC 00007160
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GE Capital offored a compelling pricc and agreed fo proceed fo
the ion as quickly as possible, including by using a
cash tender offer structure.
Duc diligence performed Continuing dxscussxons
July 20, 2001 AF Board Meeting to d the p
July 26, 2001 Pﬁ"’ﬁ‘rd met (0 consider the transaction and authorized management to
July 27,2001 The GE Board met and cad d the proposed
July 29, 2001 "HF’s Board met and unani ty approved the Merg:
July 30, 2001 Merger Agreement cxecuted.
NAME RECOGNITION

The names of eight individuals and institutions were submitied 1o both eompanies for name
recognition. Neither company recognized the individuals/institutions. Included in tho Name

Recognition Letter was a identified by ASAM as being a manager with JiP
inst Sivmesuiunghiming o "UNNNNNNY
mﬂlchnnd July 26.

GE Capital confirmed that

. GE Capital indicated that not aWATe ¢ n

" Betwe Qupital and HP¥prior to July 30, 2001, and he at no time owned securities in HF.

Also, he was not an employee of a unit of GE Capital that was involvod in the acquisition of HF.

Counsol for GE called to see if we had any information that the WSSl ere related, as he had
none. StafT informed him that the name was included because it was a lust name match.

TRADING ANALYSIS

Trading activity in HF was analyzed in ICASS and STARS. Bluesheets were matched against tho
Chronology for the accounts that were entered into the Participant Database (“PDB"), A d
Scarch & Maich (“ASAM™) and the Unusunl Acuvny File UAF") Folders wers also built to
further analyze and find any possible geograp

ASAM Matches: There were no “fine” matches.

Chronology Matches: There were no “fine” matches. The coarse matches included a person whose
name wag indicated on the attention line for an ge price at Robi Humphrey (that
bought and sold an equal amount of HF). The others sold or purchased 300 share or less. These
names were not matched any where elsc.

UAF Maiches: The only “fine” UAF matches were for activity in 1990.

CRD Matches: There were five CRD matches. None of the CRD matches were affiliated with
M Stanley. The largest buyer,
July 25 (before the transaction between HF
. and GE Capital was officially endorsed). The account was not linked 1o any associates and was
not geographic. Additionally, no customer bought HF and this deal was highly expected.
s a registered employee with M They were not involved
in the deal.

SEC 00007161
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. Specialist Activity: RGTNSISRENENY (0501) bought 161,600 shares and sold 164,000

Shares during the review period.
Rule 106 Contacts: The Rule |06 contacts did not appear in the bluesheets.

Foreign Activity: There were no buyers located in Jupan. The largest foreign account was Anova
Mfaster Fund Limited of Hamillon, Bermuda. Anova purchased 26,000 shares between July 24
and July 27. The next largest foreign buyer was *

purchascd GEEMAEENIPbetween July 25 and July 27. Again,
this deal was expecied and some of these purchases were before the deal was assured.

nghhghl. Pequot Capital Manag hased approxi ly 332,000 shares of HF (the
fransactions were spread throughout the rewew period). The 13F filed for June 30 2001 rovealed
that Pequot’s holdings were valued at $7.8 billion. The t of HF purchased is not {

because Pequot routinely held 500,000 shares or more in various stocks. ln addition, Pequot held
100,000 shares of Ocwen Financial Corp. (NYSE: OCN) which is part of HF's industry group.
The account is highlighted rather than referred because the deal was expected and the size did not
appgagout of character, o . ‘- &
- WSUPERVISERN ) .
Lack of supervision on the part of a member firm or supervisory employee of a member firm was
not an issue in this investigation. " ~o
‘ CONCLUSION

The investigation is closed at this time with one account being highlighted. There were no referrals
and there were no “fine” ASAM or Chronology matches. In addition, none of the accounts submitted
to GE Capital and HF were recognized and no connectiens between any of the accounts that
purchased HF and the companics were established.

cc: Joseph J. Cella T

The above information is being sent to tho SEC for surveillance purposes only, and confidential
treatment is requested pursuant to the Freedom of Information Act and the applicable SEC Rules

der. Such is req| d on the grounds, among others, that the information submitted
may contain confidontial financial data of private parties, as well s sensitive surveillance data whose
disclosure may significantly impair the effecti of the Exchange's self-regulatory mechanism.
Accordingly, should any request be made for disclosure of thuse materials, or their contents, we ask
that you notify us of this fact immediately, giving us a chance to interposc our objections.

G:\4finf<ctose.doc MG TR S
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UNITED STATES SENATE

COMMITTEE ON FINANCE
COMMITTEE ON THE JUDICIARY
Joint Investigation

In the Matter of:

TRADING IN CERTAIN SECURITIES,
No. HO-0818, and the SEC's H
TERMINATION OF EMPLOYMENT OF H
GARY AGUIRRE :

Thursday
November 2, 2006

The interview of PAUL R. BERGER, Esquire

was convened, pursuant to notice, at 10:10 a.m.

APPEARANCES:

NICHOLAS J. PODSIADLY
Investigator

U.3. Senate Committee on Finance

JASON A. FOSTER, ESQ.
Investigative Counsel

U.S. Senate Committee on Finance

HAROLD H. KIM, ESQ.
Chief Civil Counsel
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MR. FORSTEIN: Let him finish reading it.

MR. BERGER: Yeah, let me just finish.

[Pause. ]

MR. BERGER: Okay.

MR. FOSTER: Do you recall receiving this at
the time, in January of 20052

MR. BERGER: I do recall the letter. The
timing I don't remember.

MR. KIM: Do you have any reasdn to believe
that the timing of this letter is inaccurate?

MR. BERGER: No.

MR. FOSTER: So deoes that refresh your
recollection about when it was that Gary Aguirre asked
for a transfer?

MR, BERGER: It must have been in--actually,
I think it was before this because this letter is marked
January 10, 2005, and there were, as I already told you,
there were at least a couple of conversations before
that, prior to this letter.

MR. FOSTER: How long prior to the letter?

MR. BERGER: Again, I'm suggesting it was
probably a matter of weeks.

MR. FOSTER: The second page of the exhibit
is what appears to be a draft response of some kind with
some edits on it.

MR. BERGER: Right.
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MS. MIDDLETON: Let me just ask you a little
bit about the subpoenas. Do you know in this situation
whether Gary had sent a draft or a copy of the subpoena
to his supervisor and the supervisor just hadn't had a
chance to look at it? Or, I mean, was it a situation
where Gary was just not sending copies to people, or was
it one where his supervisor was letting him do it and
just saying cc me on this stuff, I'll get around to
looking at it? Did anybody look into that issue?
k MR. BERGER: What I was told is that he--all
I can tell you is what I was told because I don't have
firsthand knowledge of it. But what I was told was that
he sent them out without running them by his branch chief
or Assistant Director.
MS&. MIDDLETON: And do you know whether--
MR. BERGER: In fact, I can add that what I
did learn--again, I'm not sure when I learned this--is
that we didn't--we couldn't determine from reviewing all
of the files whether some subpoenas were sent out or not.
In other words, there were subpoenas on the network that
we couldn't even determine whether they had gone out or
not, because the files were in such disarray.
Apparently, there was no organization to the file or the
record. And so we didn‘t know, we didn't have a good

sense of what had gone cut and what didn't go out.
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that were in violation of, you know, the RFPA and
whatever other acts that might have been involved, and
that we had to resolve that. And like I said, I told you
my reaction. I was concerned about that. I told them--I
was frankly more concerned that Gary had not run things
by his supervisors.

I should back up just one second to
volunteer something. When Gary moved from Richard
Grime's group to Mark Kreitman's group, I had a
conversation with him, and I said, "I'm going to go ahead
and move you. I am concerned about your ability to take
supervision." And I said, "I hope that in this new
atmosphere with what I think is a terrific Assistant
Director and the branch chief we're going to assign you
to I think is just--I think the world of him. I think
you should thrive in that atmosphere, but I hope that
we're not going to have the issue again with not taking
supervision.” And he assured me that that would be the

case, and here we were, whatever amount of time passed,

-where he was sending out subpoenas and not running them

by his supervisors, and I was concerned about that.
MS. MIDDLETON: But you didn't ascertain

whether he had been told that he should do that or had

been given a blanket okay, you know, here’'s a template

subpoena, use 1t? You didn't look into whether--
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MR. FOSTER: Do you recall any
communications with Audrey Strauss before Gary Aguirre
transferred?

MR. BERGER: I don't recall any.

MR. KEMERER: Do you recall what the dispute
with respect to production involved?

MR. BERGER: Yes. I remember that Gary had
come to me--and, again, time frames I'm just not--unless
you have some documents that help refresh my memory, I
don't remember pime frames. But I remember Gary came to
me being very upset that he wasn't getting production
from Fried Frank, which represented Pequot. And he said
he had had a running correspondence with them, and I
asked him what the issues were, and I think it was about
e-mails and some other production, and I can't remember
exactly what it was, And I asked him if he could shoot
me a copy of the correspondence back and forth. And I
didn't actually get it right away. I remember seeking
out him or Mark and saying, "I thought there was an
issue. Are you guys going to get me the correspondence?"
They did after a while.

I looked at it, and it was fairly long back
and forth, and I said, "Well, why don't we put together a
quick bullet point of what the issues are here and
potential resolutions?"™ And apparently things had become

very belligerent between Gary and Fried Frank. And so I
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eventually got this one~ or two-page memo of bullet
points, looked it over, and said, "Look, let's set up a
conference call and see if I can mediate this dispute and
get it resolved." And, in fact, we set up a
correspondence call. Audrey Strauss was on the line, I
think other counsel for Fried Frank. I think that Judge
Sporkin had been brought into the matter, and he was on
the line. There may have been other people on the line.
I can't remember. Irv Pollack might have been on the
line: I just don't remember. And we had it all in my
office, and I tried to make it very cordial and tried to
get some resolution, and we set up a timetable.

MR. KEMERER: With rolling document
production?

MR. BERGER: Exactly, rolling document
production and a timetable for production and a schedule
for the beginning of taking testimony. Everyone was on
board with that, both sides of the table. I think we
sent a confirming letter. I have a memory that we sent a
confirming letter, but I'm not positive of that.

MR. FOSTER: Prior to that conference call,
do you remember any communications with anyone about
narrowing the scope of the Pequot investigation from 18
referrals to two or three?

MR. BERGER: I think that Mark had told me

that he wanted to narrow the scope because there were
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just so many and there was just--and some of them were
very old. As I said earlier this morning, I think some
were 8 or 9 years old. And just for the sake of, you
know, moving the investigation along and getting it done,
he wanted to narrow the scope.

MR. FOSTER: Do you recall if that
conversation occurred before or after Gary Aguirre's
transfer?

MR. BERGER: Oh, that would have been after
because it was Mark talking to me.

MR. FOSTER: Did you discuss with Mark
Kreitman before the transfer whether he would be willing
to take on this Pequot investigation?

MR. BERGER: Yes.

MR. FOSTER: What did he know? To your
knowledge, what did he know about it?

MR. BERGER: I think I mentioned earlier
this morning that one of the things I did is I talked
both with Richard Grime to see if he wanted to give up
the investigation and then I talked with Mark to see if
he wanted the investigation. And I think what Mark said
is, "Let me talk with Gary.™ I think he talked with
Gary. I think he mentioned that he talked with Richard.
But I can't remember for sure. And then he came back to
me and he just said, "Okay. We'll take the

investigation."
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MR. FOSTER: Okay. So there was no
discussion at that time about narrowing it?

MR. BERGER: I don't remember that. It
might have. I just don't remember.

MR. FOSTER: Did the narrowing discussion
that you do recall, did that occur before you had
feceived any documents from—-—

MR. BERGER: I don't remember.

MS. MIDDLETON: Can I ask something? You
said that the files were in disarray.

MR, BERGER: Yeah.

MS. MIDDLETON: Is that based on your
personal knowledge or is that what--—

MR. BERGER: No. That's what I was told.

MS. MIDDLETON: You were told that by whom,
do you know?

MR. BERGER: I was told that by both Mark
and Bob.

MR. KEMERER: Can you describe for me‘what a
proffer is? And I mean that with respect to Department
of Justice and SEC parallel proceedings involving--

MR. BERGER: Sure.

MR, KEMERER: ~-potential insider trading.

MR. BERGER: Sure. Proffers take place.all
the time, and they can be--not necessarily with the

Department of Justice. People can come in--rather,
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counsel can come in with a witness or by themselves and
proffer what would be testified to or what evidence
people might have. Proffers with the Department of
Justice, often people would bring in their clients,
counsel would bring in their clients and sit down énd
say, okay, if asked, this is what we would have to
provide on the record, this is the evidence that we have.
And oftentimes when we're doing parallel invesﬁigations
with the Department of Justice, we would have joint
proffers, and that is, the SEC and DOJ or the U.S.
Attorney's Office would sit in and listen to counsel and
the witness and hear what they have to say.

MR. KEMERER: Are you aware of the-~-did the
Pequot referrals include one referral concerning trading
ahead of a Microsoft earnings report?

MR. BERGER: Yeah. Just to back up, during
the course of the Pegquot investigation, periodically in
just, you know, sometimes hallway conversation, I'd ask
Mark or any of my Assistant Directors what's happening
with a case or something like that, and I'd periodically
ask what's happening with Pequot. And he would say, you
know, "It's moving, but it's moving slowly." And
periodically I'd say, because I thought it was important,
"Is this something we should talk to the U.S. Attorney
about?” Because a lot of times in an investigation when

you hit a wall, you might be able to go to the U.S.
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Attorney, and they might be able to break that wall by
talking with an individual, getting a proffer, or
ultimately flipping a witness.

And so several times Mark had told me, "No.
Let's not do that yet." And then it got to a point where -
I asked him and he said, "You know, it might be a good
idea." 8o I called the chief of the Securities and
Commodities Fraud Section at the U.S. Attorney's Office
for the Southern District of New York, talked to him.

It turns out that they had looked--I'm
S0rry.

MR. KEMERER: I'm sorry. What was his name?
Just before I forget.

MR. BERGER: Richard Owens.

MR. KEMERER: Okay. Sorry.

MR. BERGER: It turns out that they had
looked at one piece of this investigation in the past.

MR. KEMERER: Which part?

MR. BERGER: That's what I'm trying to
remember. I know this. ’

I know. There was a--one of the
transactions involved a pharmaceutical company.

MS. MIDDLETON: AstraZeneca?

MR. BERGER: That sounds right. Do you want

to come over here?
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{Laughter.]

MR. BERGER: I'm trying to remember this. I
think it was AstraZeneca. I don't remember. But it was
a pharmaceutical company, and it involved a decision that
was coming down from, I think, a court in New York, and
somehow the concern was that Peguot had gotten
information as to what--yeah, I remember that--what the
decision was going to be and had traded in advance
understanding what the impact of that decision would be
on the marketplace. And so Richard Owens had told me
that they had looked into that and, in fact, had
interviewed people. There was a suspicion that the tip
might have come from the courthouse, and so they
interviewed people at the courthouse.

This is okay to disclose, a U.S. Attorney's
investigation?

MR, FORSTEIN: 1Is there...?

MR. BERGER: I don't know.

MR. FORSTEIN: Well, you are authorized to
disciose it. I just request the Committee not to put
this out publicly since we don't know the status.

MR, BERGER: Okay. I know that when I left,
the U.S. Attorney was still conducting its investigation.
I don't know what's happened since. Let me finish this,

though.
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So Richard told me that they had looked at
that matter, and they had been unsuccessful in
determining whether or not a tip had been provided to
Pequot. And I said, "Look, does it make sense in light
of the fact that we're still looking at this"--hedge
funds are important, I'm concerned about it; we had, you
know, a 10-minute conversation about it--~"to take another
look not only at that transaction but all these other
transactions”"--including Microsoft, who's one of them.
And he said, "Well, let me talk with some people here and
see." And then he got back to us, and they said they
were interested, and I told Mark, "Let's set up a
meeting. Let's give them all the facts that we have that
we can product to them. They would give us an access
request, and we would give them everything that we have
and help them and see if we can't break the logjam.

MR. KEMERER: And did Mr. Aguirre indeed go
up to New York to brief the Assistant U.S. Attorney?

MR. BERGER: I believe she did.

MR. KEMERER: And to your knowledge--well,
do you know who David Zilkha is?

MR. BERGER: Yeah. I think he was an
employee of Microsoft.

MR. KEMERER: That's—-
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MR. KEMERER: Well, maybe you could tell us
who worked on Pequot at that time.

MR. BERGER: I'm sorry?

MR. KEMERER: When did fou stop working on
the Pequot case?

MR. BERGER: In January 2006, I think.

MR. KEMERER: And why did you stop working
on the Pequot case?

MR. BERGER: Because I recused myself.

MR. KEMERER: And how did you go about
recusing yourself?

MR. BERGER: My practice was just to send an
e-mail around to my Assistant Directors and asking them,
you know, if the firms that I was looking at were
involved in any of my matters, and talking to them and

telling them I don't want to be involved in any of those

cases.
MS. MIDDLETON: Did you send such an e-mail?
MR. BERGER: Yes, I did.
MS. MIDDLETON: And which firms did you
list? ‘

MR. BERGER: Well, it wasn't just one e-mail
with one firm. It was periodically as I approached firms

or they approached me that I sent an e-mail.
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MR. BERGER: Yes. I think that back in
roughly the September '05 time frame, one of my
colleagues at the Commission, Larry West, who was an
Associate Director, was looking for a position to leave
the Commission. And he came to me--Larry and I were good
friends, still are good friends--and said that he was
looking for a position, that he wanted to--was it okay if
he could share information with me about his looking and
get my advice, bounce ideas off me, et‘cetera. I said
sure. .

At one point he came to me and he said, "You
know, wouldn't it be great if the two of us worked
together someplace?” And I said, "Well, it would be
great, but it's never going to happen.”™ And he said,
"Why?" And I said, "Because no firm is going to absorb
two of us without any book of business, no matter what
our experience is." And I said, "That's just not going
to happen, Larry, so we're going to have to get
comfortable with that."

And at éoﬁe point he came to me andkhe said,
"Well, would it be okay if I told Debevoise, who I'm
talking with, that you're interested in leaving?" And I
said, "Okay. Sure." You know, “"It's okay to go ahead

and do that.” And then he went and did that.
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After I said that, I got a little concerned
about whether or not that was inappropriate or I just
wasn't sure whether or not I should have let him use my
name. So I went to Ethics and asked Ethics whether or
not, you know, Larry mentioning my name at a firm was
okay. Their response was, "If an individual acts as an
agent for you, then you should recuse yourself.” And I
said, "Well, okay. What is acting as an agent?" And
they gave me some examples. They said, "If the
individual hands out your résumé, says, you know, you
should hire this guy or you should interview this guy,
you should talk with this guy, something like that, that
would be acting as an agent."

They gave me another example of a
headhunter. If you said to a headhunter, "Sure, go ahead
and talk to a firm on my behalf,” and where the
headhunter is going to go say, you know, "You should talk
with this guy because he would be a great person at your
firm, and you should think about hiring him, that would
be acting as an agent." And I said, "Okay. Fine."

And then when I saw Larry again, I sought
him out, and I said, "Larry, what happened when you
talked with Debevoise?" And he said, "Well, actually I
mentioned your name, that you might be thinking of

leaving, and’'their only response was, "Well, we're
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interested in talking with you, Larry.'" And my name
didn't come up again. I said, "Larry, did my name come
up aﬁ all again?" And he said, "No." And I said, "Okay.
Look, I've talked with Ethics, and they told me that if
you were acting as an agent, then I should recuse myself.
Can you"-~I basically said, "Did you act in any way as an
agent for me?" And he said, "No. All I did was I said
you were interested in leaving."™ He said, "I might have
said it would be great for the two of us to work
together, but they showed no interest in you"--
unfortunately. Or fortunately. Who knows? "aAnd they
*said,;, 'We walk to talk with you'"--again, Larry.

I said okay, and I explained what Ethics had
said. I said, "Look, it's probably best not to mention
my name again to anyone, to any other firms that you're
talking with."

MR. KEMERER: Who was the person you talked
to in Ethics?

MR. BERGER: Bill Lennox.

MR, KEMERER: And did Bill Lennox give you
any written memoranda depicting the sort of different
tests?

MR. BERGER: No.

MR. KEMERER: Did he refer you to any

internal SEC rules with respect to recusal?
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working with the Board of Directors of Morgan Stanley and
he wanted to know if Mack had a problem, because they
were thinking about hiring him as the CEO.

I said, Eric, you know that I can't tell you
anything. We're in the middle of an investigation. It's
premature to say. He said, I knew you were going to say
that, but I needed to ask anyway. I said, well, you
know, 1 appreciate the fact that you guys are interested
and have, you know, a decision to make, but we can't be
part of that decision.

Then he said, well, where are you in the
investigation? I said, well, we're just in the middle of
the investigation. He said, is there any way to speed
that up? I said, not that I'm aware of, but if there is,
you know, we'll be in touch with you if you can be of
help.

MR. KEMERER: Was this conversation on June
24th, your conversation?

MR. BERGER: It was the samebday. It was the
same day as the e-mails and the conversatioﬁ with Mark.

I assume, because of these e-mails, it's the 24th.

MR. KEMERER: Would one way of "speeding up the

investigation", as Mr. Dinallo suggested, be to have

taken Mr. Mack's testimony?
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MR. BERGER: ©No. And he wasn't suggesting that.

What he was wondering is -- what he was saying, is can we
get to a conclusion as to whether or not the Commission
is going to take any action with respect to Mr. Mack. I
said, you know, look, we can -- we're working on the
investigation as fast as we can.

He asked, well, do you think you'll be done in a
week or two? I kind of laughed and I said, no, it's not
going to happen. We're still in the middle of this
investigation. And he said, well, if there's anything we
can do to speed it up, let us know. That was it. It was
actually a fairly short conversation.

After that, I went to Mark and I said, Mark, I
had the conversation with Dinalleo. I said, you realize
now that your suggestion was contrary to Commission
policy? We could not tell a party, particularly someone
who was not even a party to the investigation, any of the
confidential information about the investigation, nor
could we express an opinion one way or the other about
Mr. Mack.

I said, you know, think about it. If the
Commission staff--five presidentially-appointed
Commissioners—-—-were to say to someone who was trying to

make a hiring decision, this man has a problem, they may
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MR. BERGER: Well, I should add one more

important point. I said, just make sure that we convey
this information in your oral evaluation, and Mark said,
sure, he would.

MS. MIDDLETON: So when Bob Hanson said, I worry
and I don't want to send the wrong -- I'm sorry. Yeou
said he said there was some reason he didn't --

MR. BERGER:‘ He was -~ Bob is an incredibly nice
guy and he was being bombarded by two individuals with —-
I mean, he was getting e-mails from people--I think Rob,
actually--at 3:00 in the morning, 4:00 in the morning,
just constantly being bombarded.

MS. MIDDLETON: What kind?

MR. BERGER: E-mails about, you know, we should
do this, we should do that.

MS. MIDDLETON: In cases?

MR. BERGER: Yeah. And he was being very
difficult. I mean, Bob would have a better sense of it.
I was getting this second-hand, obviously. And he was
having a tough time supervising these two individuals.
And so, you know, my response was, well, you've got to
think as a supervisor and what's beneficial to the
Commission here in terms of what you tell these people.

And, you know, what I'm thinking about is what

he's going to tell them in his oral evaluation. The oral
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Mark in terms of dealing with them. And very often I'd

talk with Mark about it, the issues.

MS. MIDDLETON: You talked.

MR. BERGER: Yeah. Yeah.

MS. MIDDLETON: But, I mean, did you ever meet
with Gary?

MR. BERGER: I met with éary on a couple of
occasions, yeah. Well, more than two occasions.

MS. MIDDLETON: About these issues?

MR. BERGER: I met with Gary specifically with
some issues that were raised in the Pequot investigation.

MS. MIDDLETON: And what meetings? Could you
tell us about those meetings?

MR. BERGER: Sure. I mean, one meeting =-- I
can't give you times of meetings. I don't remember in
terms of when they occurred. But one meeting Gary came
in and he was very exorcised over a meeting that had just
occurred with Mark Kreitman, and it was about taking
Mack's testimony.

He said, Mark is afraid to take his testimony
because Mack is a powerful guy. I explained to him that
no one in the Division of Enforcement is afraid of taking
an individual's testimony because they're powerful.

I said, the fact of the matter is, most people

in the Division of Enforcement, including me, are more
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than willing to take powerful people's testimony if we
have a good reason to. I said, it's like we're going to
take Mack's testimony, just do it toward the end. He
said, well, why not do it now? And I explained the
reasoning for not doing it now.

I said, look, this is a judgment by Mark and Bob
and me, and we have a lot of experience doing these
investigations, and we think this is a good way to do it.
And he came back to the fact that we were afraid to take
it.

I said, look, let me give you a laundry list of
the people that we've put on the record or interviewed,
and I described to him some of the people, many more who
are much more powerful, much more influential, and much
better known that Mack.

I mean, most of us in the room probably couldn't
name all the CEOs of investment banks on Wall Street, me
included, but you could probably name a lot of the people
whosg names you see in the paper every single day who we
talk to, and we'ré not afraid to talk to.

And he seemed to calm down, I mean, when he
heard some of the names of the people that we were
willing to talk to. He seemed to be okay. By the end of
the conversation, it lasted for a while, he seemed to be

okay.
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I mean, he seemed to understand that the
decision here is to do it at the end when we have all of
our ducks in a row and we have all the evidence that we
think we can compile, and then have that conversation.

MS. MIDDLETON:‘ Okay.

MR. FOSTER: Did you tell Gary Aguirre during

that conversation that you took the accusation

personally, or words to that effect?

MR. BERGER: I don't remember that.

MS. MIDDLETON: We may come back to that. My
question was actually on a conversation that you had with
Gary about his performance, per se, and the conduct of
performance, however you want to characterize it --

MR. BERGER: Yeah.

MS. MIDDLETON: -~ such that he would be aware
that there were concerns about that and he was on,
perhaps, thin ice at that point.

MR. BERGER: Yeah.

MS. MIDDLETON: Would you séy he was on thin
ice?

MR. BERGER: 1I'd say there were some serious
issues, yeah. And ~--

MS. MIDDLETON: And did you have any

conversations with him about that?
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talking about, you know, through the course of a year or
as part of the sit-down and tell the employee orally what
you think of their performaﬁce, do you?

MR. BERGER: What I knew and what I took from
the conversation, and what GC asked us in that v
conversation as well, was the sum and substance of this
particular document -- and we iéentified the supplemental
evaluation. Was the sum and substance of that conveyed
to Gary as part of his evaluation, and the answer was
yes.

MS. MIDDLETON: From Mark, you think, that
answer?

MR. BERGER: Yes.

MS. MIDDLETON: Let me ask you this. Could you
turn to the second page?

MR. BERGER: Sure.

MS. MIDDLETON: We've talked about the
subpoenas.

MR. BERGER: Yeah.

MS. MIDDLETON: I'm going down about six or
seven lines. Could you tell me what "inaccurately stated
Commission policy in communication with defense counsel"™
-~ do you know what that refers to?

MR. BERGER: Yeah, I thini I do. One of the --

one thing that was raised with Gary, was he was -~ the
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word came up very often. He was belligerent with counsel
on the other side of the table, and that -- you know, we
talked earlier this morning about the fact that people at
the Commission, particularly once you've been granted a
formal Order of Authority, have considerable power and we
want people to represent the Commission well outside the
building, whether it's with the defense bar, public
companies, or in the marketplace. The problem that had
arisen with Gary, is that he was "volatile", which is a
word that was used, and "belligerent"'with people.

MS. MIDDLETON: You say "was used"?

MR. BERGER: By a lot of people referring to --

MS. MIDDLETON: Counsel?

MR, BERGER: Well, from people like Mark
Kreitman and Bob Hanson, and then calls that were coming
in from people outside the building that Gary had had
contact with, and complaints about him. One complaint --
there were a number of complaints that came up that Mark
told me about that came in from some counsel.

MS. MIDDLETON: Who?

MR. BERGER: From -- I believe he told me Irv
Pollack -- Irvin Pollack, who =--

MS. MIDDLETON: Pollack complained to Mark?

MR. BERGER: Yeah. Irvin Pollack was the first

Director of Enforcement at the SEC and a former
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Commissioner, and really kind of the dean of the
securities bar, and also just an incredible gentleman,
had complained. There were other counsel, I think, that
-~ Judge Sporcan had complained.

And I can't remember if I had a conversation
with Sporcan, who complained to me about Gary, or if it
was Mark. But there were complaints. I did receive a
complaint from the general counsel for Credit Suisse.

MS. MIDDLETON: Who was it?

MR. BERGER: Gary Lynch.

MS. MIDDLETON: Okay.

What was the complaint?

MR. BERGER: Apparently Gary had called a lawyer
at Credit Suisse and was demanding documents.

MR. KIM: "Gary" is Gary Aguirre?

MR. BERGER: I'm sorry. Yeah. Gary Aguirre had
called the lawyer at Credit Suisse, was demanding
documents, and said, I'm instructing you to keep all this
confidential and you can't tell anyone about this, all of
the things that Gary Aguirre was saying. So apparently
that lawyer told Gary Lynch, whe was the general counsel.

The general counsel called Gary Aguirre. Gary
yelled at the general counsel, told him that, you have to
keep this confidential. Gary said, I don't know —-- you

know, I used to be the Director of Enforcement, I don't
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know what you mean by that, and Gary Aguirre hung up on
him.

MS. MIDDLETON: And --

MR. BERGER: And so -- let me just finish. And
so after he hung up, Gary Lynch, general counsel, called
me and said, who is this guy? I mean, you know, the guy
just hung up on me. I don't know what I'm supposed to
do. He's telling me to keep it confidential. Does that
mean I can’t tell -- who can I tell, who can't I tell?

Since when does the Commission have a policy
that you can instruct a private party to keep something
confidential? I said, look, there is no such policy.
Just like when you were director, you can do with this
information as you please.

Obviously people would prefer that you keep it
confidential, but that's up to you. I will make sure
that, you know, our people call your people back and
straighten this out.

And then I talked with Mark and I said, you
know, you've got to get this guy on the reservation. He
can't just scream and hang up on people. How are we
going to move the investigation along if you treat people
like that? And so that ~- I guess that's an instdance

inconsistent with Commission policy.
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MR. FOSTER: Did you consider that acceptable

behavior?
MR. BERGER: I would consider that unacceptable
behavior, yes.

MR. FOSTER: Do you know if that occurred before
or after the performance assessment you were looking at?
MR. BERGER: I don't remember. I don't

remember.
MS. MIDDLETON: So the -- my guestion was
"inaccurately stated Commission policy”™. Do you think

that is what this refers to --

MR. BERGER: ©Oh, I think that's -~ I think =--
MS. MIDDLETON: =~- telling someone?
MR. BERGER: =~- that's an instance. I -~ there

are other instances, I think, that Mark had identified.
I don't remember what they are.

MS. MIDDLETON: So as you sit here today, the
one you remember about inaccurately stated Commission
policy related to telling Credit -Suisse to keep it
confidential, was that fair?

MR. BERGER: I think that's fair.

MS. MIDDLETON: Okay.

Now, you also mentioned other staff attorneys
finding it difficult to work with him. And again, you

don't have to repeat what you've already said. Does
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that, as you sit here today, refer to Eichner, Jana,
Hanson? Who, specifically, if you know, as you sit here
today?

MR. BERGER: I think -- I think those three, and
probably should include Mark. I think that there were
other people in the group who I had been told by Bob
Hanson were beginning to have difficulties just being ~--
existing in the group with Gary.

MS. MIDDLETON: Could you name them?

MR. BERGER: ©No, I couldn't. I don't remember
who they were.

MS. MIDDLETON: And then it talks about, "he
inaccurately perceives as attempts by'his supervisors to
thwart his success.™ Is there anything that comes to
mind as you sit here that you haven't already told us
about today that this refers to? "Expresses resentment
at what he inaccurately perceives as attempts by his
supervisors to thwart his success"?

MR. BERGER: Uh-huh. I'm just trying to find it
in here. Could you —-—

MS. MIDDLETON: Yeah., It's at the end.

MR. BERGER: Now, I mean, there may be other --
I'm not aware of.

MS. MIDDLETON: I just want to be sure that,

while we still have you, everything that this document,
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Since you've had -- how long have you had the
process of a compensation committee?

MR. BERGER: I want to say 2003.

MR. FOSTER: And you're on the compensation
committee, correct?

MR. BERGER: That's correct.

MR. FOSTER: And who else is on the compensation
committee?

MR. BERGER: All the senior staff.

MR. FOSTER: Who?

MR, BERGER: All the Associate Directors, the
Chief Counsel, the head of Regional Operations, Chief
Litigation Counsel, Deputy Litigation Counsel.

MR. FOSTER: So how many people was that?

MR. BERGER: I was afraid you were going to ask
that.

MR. FOSTER: Approximately.

MR. BERGER: Eleven, twelve. Something like
that.

M8. MIDDLETON: Have you ever fired an attorney
other than Gary?

MR. BERGER:  No. Fired a paralegal.

MR. BERGER: And how many people, total, have

you fired? The paralegal and Gary. Any others?
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Do you see that?

MR. BERGER: I do.

MR. FOSTER: Okay.

So is this consistent with your recollection or
do you have any reason to believe this isn't accurate?

MR. BERGER: I don't know where this comes from
and I have no reason to believe it's inaccurate. I just
don't know.

MR. FOSTER: It came from the SEC When we asked.

MR. BERGER: Yeah. Yeah.

MR. FOSTER: So when you were -~ when you were
discussing the supplemental evaluations with Mr. Kreitman
and Mr. Hanson, was it in your mind that you were trying
to get this done by August 1lst so that it could be
transmitted to the Office of Human Resources along with
the other evaluations?

MR. BERGER: I don't remember. I remember that
we -~ I don't remember.

MR. FOSTER: Do you remember there being
any sort of time pressure to get the supplemental
evaluations --

MR. BERGER: Yeah, it's possible that there was.

I just -- Mark would be -~ would know better.
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the recommendation. Do you recall if that was a two when
you received the spreadsheet from Mr. Staiger?

MR. BECKER: The recommendation =-- just so the
record's clear, is thé recommendation with respect to Mr.
Aguirre?

MR. KEMERER: Right. Yes.

MR. BERGER: I don't remember. I assume it was.

MR. KEMERER: Do you recall recommending a
downward departure, like a one, with respect to that
recomﬁendation?

MR. BERGER: No. I think I had said before, and
if I didn't, let me say it, that when I did review what
the recommendations were, I think I said that the
Assistant Directors usually gave me a piece of paper with
what thelr recommendations were, and ultimately that
found its way to Chuck Staiger, who put them -- input
that into this document that he created.

I asked him, I said, are you comfortable with
this number? And for Gary, it was a two. And they said,
yveah. I said, in light of everything else? And they
said, yeah, we want to reward him for the hard work. And
I said, fine.

MR. KEMERER: And did Ms. Thomsen -- so0o by the
time she got it, it was still a two, right?

MR. BERGER: That's right.
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remember being consulted in Mr. Aguirre's case.

MR. KIM: Consulted by the hiring powers within
the Commission?

MR. KRIETMAN: Correct.

MR. FOSTER: How did he do in your class?

MR. KRIETMAN: He was the best student in the
class. I think he got an "A". I also supervised his
Master's thesis. At that time it was required that
students do a thesis in order to gain the LLM degree. He
asked me to supervise his. I characteristically would
supervise two or three, and I did.

MR. FOSTER: So the fact that yoﬁ chose him
among the two or three to supervise an indication of his,
in your opinion, merit?

MR. KRIETMAN: No. Actually, they --

MR. FOSTER: Is it a competitive thing for you
to supervise the thesis?

MR. KRIETMAN: I'm sorry?

MR. FOSTER: Is it a competitive thing --

MR. KRIETMAN: No.

MR. FOSTER: -- to see who gets those?

MR. KRIETMAN: Everybody who asks get it,

MR. FOSTER: Okay. And how did he do on his
paper?

MR. KRIETMAN: It required some editing, but I
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degree upon disputes with opposing counsel concerning
production of documents in response to subpoenas, and I
had significantly lesser involvement at that stage.

MR, FOSTER: Before we get into that a little
bit more, can you back up a little bit and explain, you'd
said earlier there were 14 referrals that came in and
that was an unusually large number of referrals. All 14
-- was Mr. Aguirre attempting to investigate all 14 at
the time that he was transferred to your group?

MR. KRIETMAN: I believe that was his initial
intention. I recall an e-mail that he sent to me
mentioning that number of potential insider trading
incidents, but since we didn'*t have the staff or
resources to undertake that scope of investigation, we
tried to triage the matter down to what seemed to us to
be the most potentially fruitful possible violations.

MR. FOSTER: So would it be fair to say vou
instructed him to narrow the scope, to focus on some
smaller number than 14 of the referrals?

MR. KRIETMAN: Yes.

MR. FOSTER: Did you give him a specific
instruction to only do three, or only do two, or any
particular number?

MR. KRIETMAN: No. I think I instructed him to

triage the case and determine which violations were most
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significant and most likely to bear fruit.

MR. FOSTER: Did you have in mind the total
number that the SEC had the resources to investigate?

Did you have a goal of, we only have resources to do two,
or three, or five?

MR, KRIETMAN: No. It would depend upon -~ I'm
sorry.

MR. FOSTER: Go ahead.

MR. KRIETMAN: ©No. It would depend upon the
significance of the matters and the strength of the
evidence.

MR. KEMERER: Is one way of determining the
significance to ascertain how much profit was made, at
least allegedly, based on material, non-public
information?

MR. KRIETMAN: That would certainly be relevant

MR. KEMERER: And do you have a sense —- I know
yoh may or may not. But do you have a sense whether the
profits made allegedly by insider trading in Microsoft
was larger or relatively smaller than the profits made
allegedly through insider trading in GE-Heller?

MR. KRIETMAN: My recollection is that the GE~
Heller profits were significantly larger.

MR. KEMERER: But I think you mentioned one of

the other criteria you considered was the evidence
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MR. KRIETMAN: I would say mid-'05.

MS. MIDDLETON: So we're talking May or June?

MR. KRIETMAN: Probably earlier. Probably
April, May. It was my view that we were encountering the
kind of ordinary resistance that we encounter in seeking
full, accurate,. and complete compliance with subpoenas.
We encountered some resistance.

MS. MIDDLETON: So did Audrey call you, if you

recall?

MR. KRIETMAN: No. Initially I think I called
her.

MS. MIDDLETON: And what caused you to call
her?

MR. KRIETMAN: I don't know what the specific
issue was. But I didn't know Audrey. 1I'd never met her.
I knew her by reputation as a fine white-collar lawyer at
a good firm. It became clear to me that this process was
becoming contentious and I wanted to see whether or not I
could establish a helpfil kind of relationship with Ms.
Strauss.

MS. MIDDLETON: And it became clear to you from
Gary's conversation with you, or Eichner‘'s? Who told you
it was contentious?

MR. KRIETMAN: I picked it up from Alan

Turner's deliberations, and very largely from Mr.
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MR. PODSIADLY: And those were Irving Pollach and
Larry Storch, correct?

MR. KREITMAN: Yes.

MR. PODSIADLY: And who are these two, if you can
elaborate for the record?

MR. KREITMAN: Irv Pollach was the first Director
of Enforcement of the Commission.

MR. PODSIADLY: Okay.

MR. KREITMAN: And became a Commissioner, and is an
icon in Commission history. Larry Storch is a law school
classmate of mine.

MR. PODSIADLY: Okay.

MR. KREITMAN: Close friend. He has worked with
Mr. Pollach for some years at a firm at which he was a
principal, and then at a Washington office, Philadelphia
firm, and now at Fuelbright and Jaworsky.

MR. PODSIADLY: And you said that you were a law
school classmate with Larry Storch. Do you have any
other relationships with them?

MR. KREITMAN: We are close friends.

MR. PODSIADLY: Close friends.

MR. KREITMAN: And have been.

MS. MIDDLETON: Are you neighbors as well?

MR. KREITMAN: I'm sorry?

MS. MIDDLETON: Are you neighbors as well?
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MR. KREITMAN: No. Well, we both live in -- he
lives in Cleveland Park, I live in north Cleveland Park.
So we live within a mile of each other.

MS. MIDDLETON: Ckay. N

MR, PODSIADLY: When they were retained as counsel
to sort of mediate this dispute, or whatever their role
was, was there a period where you instructed Mr. Aguirre
not to contact them?

MR. KREITMAN: Yes, and I advised Ms. Strauss that
I was not prepared to deal with them as an intermediary,
and that if she was érepared to represent to us that they
represented Pequot for all purposes and could bind that
client by their representations, then I would deal with
them. But otherwise, I would not.

MR. PODSIADLY: Did you ever determine what their
role was? Did they actually represent Pequot?

MR. KREITMAN: Ultimately Ms. Strauss gave me that
assurance, I believe in writing.

‘MR. PODSIADLY: Okay.

MR. KREITMAN: And at that point, I agreed to deal
with themn.

MR. FOSTER: So your instruction for Mr. Aguirre
not to speak to them, was that an instruction specific to
him, or was that an instruction more generally to all SEC

staff under your direction?
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MR, KREITMAN: Well, everybody on the case.

MR. FOSTER: Right.

MR. KREITMAN: And I also told Ms. Strauss that I
would not deal with them unless they were representing
that client and could bind that client.

MR, FOSTER: Qkay. So the reason had nothing to do
with your friendship with them or that you didn’t,
weren’t confident in Mr. Aguirre in his ability to deal
with them?

MR, KREITMAN: No. I had had a case against -- from
friendship, I had a case against Mr. Pollach and Mr.
Storch previously in which they ultimately caved,
utterly. They put out a press release saying that no
investor could rely on anything that they ever --
and I for many, many, well, since I have been at the
Commission, had an agreement with Mr. Storch that we do
not discuss business outside of the office. It is very
common, you know, in this practice to deal with alumni.

I have been at the Commission for 19 years, so I have a
great many close friends against whom I appear, so that’s
not an issue.

With respect to my direction that nobody contact
them, my view was that if you are a lawyer on the other
side, you are either representing the client or I have

nothing to say to you. Since you can’t speak for that
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client, you have nothing to say to me.

In this particular case, actually someone else —-

have enormous respect for Judge Sprokin. He was the one

who arranged for Mr. Pollach and Mr. Storch to have this
role. Nonetheless, I told the judge, as I told Ms.
Strauss, that I was not going to deal with some
intermediary investigation who has no formal role.

MS. MIDDLETON: Was there a question about that
they might be representing the firm of Freed Frank in
connection with some document production issues?

MR. KREITMAN: It was never clear to me what their
role was until I got the assurance from Ms. Strauss that
they were representing Pequot for all purposes.

MS. MIDDLETON: And then what happened?

MR, KREITMAN: Then I dealt with them as counsel to
Pequot because Pequot was entitled to be represented by
anybody that they chose.

MS. MIDDLETON: And was Gary allowed to contact
them after that?

MR. KREITMAN: Yes. ’

MS. MIDDLETON: And did he in fact deal with them?
Did Gary deal with Larry and --

MR. KREITMAN: I believe he did.

MS. MIDDLETON: So was this just a period of a few

weeks where vyou said to Gary, don't talk to them until we
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Mr. Storch.

MS. MIDDLETON: Had you had any discussions with
Mr. Hanson about the fact that he had had a case with
Audrey Strauss where she produced nothing?

MR. KREITMAN: I don’t recall that.

MS. MIDDLETON: Did Audrey Strauss have a
reputation or practice with the Commission that she was
not producing a lot of documents?

MR. KREITMAN: No, I don’t think so. Ms. Strauss
has a very good reputation. I think she is in the
southern district and she’s very well regarded. But she
is protecting her clients zealously as she is obligated
to do.

MS. MIDDLETON: And did you get all the documents
from Pequot that you had requested? That the SEC had
requested.

MR. KREITMAN: Well,'it was ambiguous because a lot
of the documents were email documents which were only
available on backup tapes, and quéstions arose concerning
the retrievability of some of those documents.

MS. MIDDLETON: Did you ever get the backup tapes
restored and get to look at those documents?

MR. KREITMAN: I believe we got some of them
restored. My reccocllection is that there were some that

may not have been restored.
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back, the phone call you had with Mr. Denalo, did it
follow a conversationkthat was had between Mr. Hanson and
Mr. Denalo? Or do you recall it independent of whatever
this recollection is recorded here?

MR. KREITMAN: Can I read this?

MR. PODSIADLY: Yes, please.

MR. KREITMAN: I think that Mr. Denalo called Mr.
Hanson who brought that quote to my attention, and I
called Mr. Denalo back.

MR. PODSIADLY: Would this be a representation of
that conversation?

MR. KREITMAN: I think this was Bob Hanson’s note
of a conversation on the speaker phone in my office in
which Mr. Hanson and I were present. We were present in
ny office, and Mr. Denalo was in his office.

MS. MIDDLETON: Does this seem to be an accurate,
as far as vyou remember, sort of an accurate rendition of
what happened?

MR, KREITMAN: It’s hard for me to read it, to read
all of it.

MS. MIDDLETON: Well why don’t you tell us what
happened in that phone call.

MR. KREITMAN: Okay. Mr. Denalo I believe
indicated that he had some reason to believe that we were

interested in Mr. Mack from an investigative perspective,
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and that he was kind of betting Mr. Mack with respect to
a potential offer to return to Morgan Stanley as the
Chief Executive and wanted to know whether or not there
was any likelihood that we would be proceeding against
Mr. Mack.

I think I told Mr. Denalo that I would have to get
back to him about that before I could say anything. I
was concerned. I didn’t know whether we would ultimately
proceed against Mr. Mack. We had, at the time, I
believe, documents related to Mr. Mack from I think
Morgan Stanley and other entities, and we didn’t know
where the investigation would go with respect to Mr.
Mack.

I had some concern that if Mr. Mack became the head
of Morgan Stanley and then we did proceed against him,
that could be disruptive to the markets or potentially
injurious to investors. But I also knew that as this was
an open investigation, which is by statute nonpublic, and
I couldn’t say anything to Mr. Denalo .-- statutory
prohibition -- so I called Mr. Berger aqd asked his
advice. k

MS. MIDDLETON: Were other people present for that
call? Was it on the box?

MR. KREITMAN: I think Mr. Hanson was still

present. It happened immediately. My recollection is I
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tipper, I would be considerate. It never is in an
investigation a closed question.

Obviously you go with, just like a trial, you go
with the evidence as developed. But --

MR. KEMERER: I'm sorry. Go ahead.

MR. KREITMAN: But it was utterly unproductive to
bring in Mr. Mack and simply ask him if he tipped Mr.
Samberg about the GE Heller deal when he would simply --

MR. KEMERER: Isn’t that the case —-

MR. FORSTEIN: Let him finish. We are at a touch
area now, at least let him complete his answer.

MR. KEMERER: Ckay. Sure,.

MR. KREITMAN: And there would be no effective way
to challenge his denials.

MR. KEMERER: Are you done?

MR. KREITMAN: Yes.

MR. KEMERER: Ckay. Isn’t that true in virtually
every insider tipping case, but investigators nonetheless
still bring people in, nail them down, get whether they
deny or confirm, generally‘deny that they tipped someone?

MR. KREITMAN: No, it’s not true in a great many
cases. In some cases, there is an advantage to nailing
somebody’s testimony down. Generally it is the trader.
You immediately want to get that person’s story, because

you want to find out what it is that they say motivate
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trade so that you can challenge that, and also establish
a_ chronology.

When you try these things, you try them on the basis
of chronology; The tipper has access to the information,
the tipper has communication with the tippee, tipping
trades, the informatisn -— it is different in this case
when we were investigating in 2005 conduct that occurred
in 2001. The chance that we benefitted nailing down some
of these stories when it is so remote from the events is
very limited. In any case, when you say nail down the
story of a potential tipper, the question is who is a
potential tipper?

In most cases, there is a rather small universe of
people who are potential tippers. The evidence points to
one. In this case, Mr. Aguirre’s bases for believing
that Mr. Mack was the tipper was in my mind insufficient.
In some instances, the evidence you pointed to was wrong.

MS. MIDDLETON: Could you be specific about that?

MR. KREITMAN: Well, he said, for example, that Mr.
Mack had been allowed to invest in closed Pequot funds.
That turned out not to be true.

MS. MIDDLETON: He did invest in Peqguot funds.

MR, KREITMAN: He did.

MS. MIDDLETON: And he did profit from the trades

that Mr. Samberg made in the transaction?
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questions. Was there any reason why it was 6 months instead
of 2 months or 47?

MR. FORSTEIN: Five.

MR. KREMERER: Five.

MR. FORSTEIN: Five questions.

MR. KEMERER: Is there any reason?

MR. HANSON: We thought we could get done what we
needed to get done in 6--I think we initially started at 6
months, and we ended up with a tolling agreement of 4
months, I mean, it's a negotiated thing, and I think they--
"they" being Pequot and its attorneys--promised that they
would do whatever they could to get us the information
quickly.

MR. KEMERER: What ever became of the wash trades
aspect of the investigation?

MR. HANSON: There was a theory that Pequot had
engaéed in a series of wash trades to manipulate stocks post
IPOs, and I believe that I suggested that we ask Pegquot the
reasdn that they did these wash trades. And they provided
us sort of a white paper in response tovthat request, which
showed pretty clearly that they seemed to be doing it for a
reason other than a manipulative purpose, and that was to
change beneficial ownership from those in the fund who could
invest in IPOs to those that could not. And we found that
there was an NASD provision that specifically had taken into
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consideration that particulaﬁ situation, and it allowed
firms to do that.

MR, FOSTER: Did you check to find out whether or
not there were actual investors in the fund who were
disallowed from participating in the IPOs?

MR. HANSON: We got from Pequot the certifications
that the auditors of Pequot had done with respect to those
particular transactions.

MR. FOSTER: I am sorry. I don't understand that
answer.

MR. HANSON: Sure. I'1ll try again. One of the
NASD rules allowed you to do that provided you had certain
documents or certifications in place, and I believe that we
got the certifications from the counsel and from the
auditors, who would have been looking at those transactions,
that said that those things had occurred.

MR. FOSTER: So does that mean the answer is yes
or no?

MR. HANSON: We got comfort that that's what was

. happening, yes.

MR. FOSTER: When you say that's what was.
happening, you mean that there were investors--

MR. HANSON: That the wash trades were for a
specific purpose as opposed to a manipulative purpose.

MR. FOSTER: Right. But what I'm asking you is:

LISA DENNIS COURT REPORTING
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Did the SEC determine whether or not the investors--that the
investors in these particular funds that were engaged in the
wash trades, whether or not those funds actually had
investors who were disallowed from participating in the IPOs
at issue?

MR. HANSON: I guess the answer to that is I know
for a fact that they had people that are disallowed that
invest in those partnerships. Samberg cannot participate in
an IPO, for example. Dartley cannot participate in IPOs.
Some of the people that are disqualified from participating
in IPOs are industry people, and Pequot had a number of
investors who were industry people. So the answer to that
is pretty clearly they had disgualified investors.

MR, KEMERER: Did the FBI ever have trouble
finding Mr. Zilkha, do you recall hearing?

MR. HANSON: I think they did.

MR. KEMERER: And they ultimately found him where,
do you know?

MR. HANSON: He lived in an apartment. I think
they were staking out his apartment for a while, and he
wasn't coming home when they were watching his apartment
door.

MR. KEMERER: Did he live in a New York apartment
or some other State? ’

MR. HANSON: It was New York or the general
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MEMORANDUM

TO:  PequotFile ~
FROM: Tom Conroy '
RE: Pequot Short Sales
CC: - EricRibelin -
DATE:. August3,2005

. As part of the investigation into the Matter of Trading in Certain Seountles (File H009818)
we’ve identified at least three scenarios mwmchPequotCaplmlhad cxecuted apperent “wash
sales” through executing brokers. Thosc scenarios are as follows: - .

1) Washsa!esmpmtedasanageucymssmtbemmed;a&eaﬂznnmhtofmwo
2) Wash sales reported as an agency cross in the afiermarket of a secondary offering; and,
3) Wash sales in which buy and short sale orders are executed against each other.

‘Trade blotters received from Pequot pursuant to subpoena suggest that the vast majority of
these trades involve no change in beneficial ownership. We beliéve that in the first two scenarios
above, the trades aré designed to benefit Pequot by artificially inflating the volume and/or price
and thus inflating the value of shares received by Pequot in the offerings. In the third scenatio,
staff has noted several instances of trading foftowing the wash sale trade in which Pequotdow
substantial selling, short selling and then biying and/or covering at substantially lower prices. In
scenarios one and two, after the exectmonofthewashsale.,we found instances where they
would then short there long posmon.

Regatdmg the 3 scenarios, we have several quw&onsﬂutweare going to explore with the
Prime Brokez(s) to the trades. Those qucsuons, among others, are as follows:

1) InsceuanoSvsPequot avmdmgmeneedtobomwsmck forashoxtsalebymere!y
havmgawashsaleexewtedwhmhpufsﬁmasﬂwbuyeroftheshortsalaand
essentially loaning and borrowing the stock with themselves;

2) In scenario 3 when Pequot begins the process of executing sales, are these sales

: tepoﬁedasbngsd&smshoxtsales(mrdsmggmsalesmatmdsfadoshonsalx
are reported as long sales);

. 3) lnscenanoswhmdefadasbpnsalesmexewmdm&osemdesdonepmumto
the “tick”™ or “bid” test (we have ideatified several trades that appear to be de facto -
short sales that are executed on downticks); .

4) Inthe shorting of the stock mlatedtoscenmoslandZarcmeya@navmdmgthc
medmhomwﬁ)rashmtmlebyshomngquownlongsmdwhathappenstﬂhey
" begin selling the longs; and, -

5) In general, whataxedmmxmaspec&ofsﬁockbomwsandloansastheyre}atemm
scemarios. -

Wcmooncermdﬁmtmsuﬂiacn!hokmgemuﬂmsysmmsmxybe mplaoetha:allow

for the-execution of manipulative orders that aytificially elevate or xeduw the price of ‘securities
for the beneﬁt of Pequot and to the detriment of market mtegmy

"SEC 000753



195

EXHIBIT NUMBER 8



196

1177/2005, 7:04:31 AM Py g
Frr
MEMORANDUM DRAFT
To :File
From : Craig Miller
Tom Conroy
Eric Ribelin

CC  :JoeCella
Re : HO-09818 Artificial Trades
Date : November 14, 2005

1L _Introduction — The Artiﬁcia.l Trade In General

In our investigation into the Matter of Trading in Certain Securities (File HO-
09818), we've identified a type of trade (“short to buy,”) repeated hundreds of times over
a four-year period, in which Pequot instructs its executing broker to effect an agency
cross transaction in which one side of the trade is a short sale and the contra side is a buy.
Both the short sale and the buy are for the same number of shares at the same price and
are executed simultaneously against each other. The trade is reported to NASDAQ as an
agency cross, but the Pequot Trade Repon {or “trade blotter”) reflects the same Pequot
funds on both sides of the trade, thus causing no change in beneficial ownership.' The
trade creates an artificial net flat position that Pequot can unwind in several ways.

In general, Pequot follows this trade over the next days or weeks (or months) with
a series of sell and short sell orders. The sell orders that apparently reduce the synthetic
long position are indicated on the Pequot trade blotter as long sales. After the selling and
short selling is concluded, purchases at lower prices are executed in volume equal to the
previous selling and short selling, eventually returning the position to net flat — an equal
short and long position.

We theorize that Pequot carries out this particular pattern of trading when the
opportunity of making a profit on the short side presents itself. In other words, the short
to buy trade puts them in a position whereby they can trade opportunistically. Should the
short side trading opportmnty not present itself, they simply close out the net-flat position
with a journal entry in the back office. >

! A majority of these trades from 2001 ~ 2004 are executed through C.L. King & Associates, an exccuting
broker in Albany, New York. CL King is an investor in Pequot and during the four year period made
approximately $5 million in commissions from Pequot including spproximately $1Million in commissions
for short to buy trades that were reported as agency crosses. The majority of the other trades that
represented $4 Million in commissions involved other types of wash trades. CL King indicated to staff that
they believed when Pequot entered orders that were to be agency cross trades there would be a change in
beneficial ownership. Interestingly, they don’t have on file a & ired of institutional

that makes a rcpmentauon tha:. all £ross ordexs given to CLL King wre for trades between different funds
that rep inb o p

2 The staff has information that Pequot has closed out positions in the back office.

SEC 0004918
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As Pequot sells and shorts the stock in question, whether they locate stock to
borrow and deliver to themselves, or not, the selling that follows the initial “wash trade”
would appear to be de facto short selling. A motivation for the overall strategy may be
that they are able to mask de facto shott sales as long sales. It may be the case, also, that
they are able to effectively sell short by executing trades as long sales without making
delivery and thus causing a “naked” short.

What follows, in II below, is one of several examples of a short to buy followed by
trading. We've analyzed this situation using the Pequot trade blotter, the CL King blotter,
audit trails and emails. The staff has yet to determine other important information
including, among other things, the following:

1. Did Pequot locate, borrow and deliver stock to themselves when executing a
short to buy?; :

2. To the extent Pequot sold shott without securing a borrow, did their trades cause
fails, and, if so did those fails remain until they entered covering transactions?;
and,

3. When executing sell orders after the short to buy trade, did Pequot abide by the
applicable tick or bid test?

IL Thc Arhﬁcxal Trade (“Short to Buy™) in_Atheros Communications

On February 11, 2004, prior to executing the short to buy, multiple Pequot
accounts bought 75,000 shares of Atheros Communications, Inc. (“ATHR”) a NASDAQ
stock at the IPO price of $14. The first trades in ATHR on February 12, 2004, the first..
day of secondary market trading in the stock, occurred at 12:55:00.> Within a few
minutes of the opening trades, Seaport Securities- executed a wash trade (a sell and a
purchase) between the same two Pequot accoums on both sides of the trade, according to’
Pequot’s trade blotter and the audit trail' The trade was reported to NASDAQ at
12:57:27 as an agency cross of 75,000 shares at 18.75 by Seaport Securities.’

3 NASD audit trail shows 33 trades executed and reported-at 12:55:00 at prices from 18.50 to 18.75.

* Pequot’s Trade Report {trade blotter) shows 14,600 shares of the 75,000 share wash trade allocated to -
Pequot Select Offshore Fund with the remaining 60,400 shares allocated to Pequot Select Fund LP. In
othier words, Pequot Select Offshore Fund both bought and sold 14,600 shares at $18.75 at the same time
and the Pequot Select Fund L.P, both bought and sold 60,400 shares at the same time at $18.75. Staff has
discovered dozens of wash sale trades by Pequot in the immediate aftermarket of IPO and secondary
offerings in which Pequot received offering shares.

$ Staff beli that & comparison of Pequot’s trade blotter with the NASD sudit trail for February 12, 2004
is a sufficient basis for concluding that the “wash trade™ on Pequot’s blotter represents the cross trade
printed on the NASD audit trail, however, we intend to obtain the order tickets to verify our conclusion.

SEC 0004920
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On Thursday, February 19, 2004, Pequot, for several funds, engaged in the short
to buy that is at question here. According to the NASDAQ Audit Trail CL King executed
this short to buy, or “wash trade™ of 441,350 shares at $17.90 as an agency cross at
16:00:00, the close of the market, and reported it to the tape at 16:28;12. (The accounts
involved in the short to buy are different than the two accounts that did the initial “wash
trade” in the immediate aftermarket of the IPO). One side of the trade was a short sale
and the other side was a purchase leading to the creation of a artificial net-flat position.
The transaction represented nearly a third of the 1,358,914 share reported volume in
ATHR for February 19, 2004. Interestingly, the official close for the day (normally at or
about 4pm) was $17.84. The “wash trade” print of $17.90, turned out to be the opening
price the following morning.

The following day, February 20, 2004, Pequot began selling off the long side of
this artificial position and continued for several days. By the close of March 3, 2004,
Pequot had sold long 441,350 shares of ATHR and established a net short position of the
same amount.® Total shares sold “long” by Pequot between February 20, 2004 and
March 3, 2004 was 441,350, which was same amount of shares on opposing sides of the
wash trade executed on February 19, 2004 (““short to buy” scenario involved 441,350
short saie by Pequot at 17.90 executed at the same time as Pequot bought 441,350
shares).” At this point the entire artificial short position in ATHR is no longer offset by
the artificial long position, which had been sold off.

Nearly a month afier the above “long sell-off mdé, Pequot begins short selling
on April 2, 2004 that lasts for several days.” At the close of April 13, 2004, Pequot’s

s From February 20, 2004 to March 3, 2004 Pequot sold 441,350 as detailed below:
2/20/04 94,050 sold at 17.967 (Bloomberg daily volume = 654,735),
2/23/04 59,100 sold at 17.545 (Bloomberg daily volume = 429,377),
2/25/04 24,174 sold at 17.535 (Bloomberg daily volume = 230,110),
227/04 43,715 sold at 17.700 (Bloomberg daily volume = 240,987),
3/1/04 50,610 sold at 17.789 (Bloomberg daily volume = 254,344),
3/2/04 56,998 sold at 17.926 (Bloomberg daily volume = 261,131),
3/3/04 44913 sold at 17.911 (Bloomberg daily volume = 141,570},

7 A remaining long position in ATHR of 85,000 shares (75,000 @ 18.75 bought on February 12, 2004 and
an additional 10,000 @ 18.04 bought on February 17, 2004) subsequent to the 441,500 share long position
seli-off appears to have been sold ata $313,175 loss on April 6, 2004 (50,000 shares @ 15 .05 and 35,000
shares @ 14.885).

8 42/04 15,500 sold short at 16.13 (Bloomberg daily vol. =200,114),
4/5/04 30,000 s0ld short at 15.88 (Bloomberg daily vol. = 347,874),
4/6/04 38,500 sold shiort at 15.06 and 30,000 sold short at 14.90 (Bloomberg daily vol. = 408,989),
4/7/04 113,500 sold short at 15.727 (Bloomberg daily vol. = 435,527),
4/8/04 30,000 sold short at 16.2083 (Bloomberg daily vol. = 189,649),
4/12/04 25,000 sold short at 16,1058 (Bloomberg daily vol. = 91,368),
4/13/04 30,000 sold short at 16,2526 (Bloomberg daily vol. = 89,485).

Also on 4/6/04, Pequot Select Offshore Fund sold 6,600 shares which it bought on 2/12/04 and 2/17/04 and

Pequot Select Fund L.P, sold 68,400 shares which it also bought on 2/12/04 and 2/17/04 for a realized loss
of $313,175.
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total short position” had grown to 787,500 shares. Beginning on June 10 and continuing
through July 26, 2004, Pequot purchased stock totaling 787,500 shares at lower prices
from the sclling and short selling campaign. These purchases occurred during a period
when the price of ATHR declined from approximately 13.3611 to 6.98.1°

At the close of July 26, 2004 Pequot’s position ATHR has returned to an apparent
net-flat artificial position. Pequot’s position is 787,500 share open short position for a
credit of $13,447,480.19, which is offset against a 787,500 share open long position for a
debit of $6,430,736.25.

On October 11, 2004, Pequot again resumes selling and then short selling in
ATHR.!' By the close of October 21, 2004, Pequot appears to have built its short
position to 1,080,700 shares.'? On October 28, 2004, Pequot finally begins to cover a
large piece of its short position in ATHR." This is the last trading for ATHR for which
we have Pequot trading reports. ’ .

As of the close of November 1, 2004, it appears that Pequot had a realized a profit
of $4,278,347 based on shoris being covered and longs being sold using a FIFQ method
starting from the initial short to buy trade. In addition, at the end of the trading in
question, Pequot still maintained an artificial short/long position. This position was
marked to market and an additional profit of $1,374,308 resulted.

? Staff suspects that Pequot continued to engage in what appear to be “naked” shoxt sales. *

10 ¢/10/04 22,500 bought at 13.3611 (Bloomberg daily vol. = 185,714),
17104 75,000 bought at 9.7743 (Bloomberg daily vol. = 562,736},
7/8/04 70,000 bought at 9.4977 (Bloomberg daily vol. = 395,648),
7/9/04 10,000 bought at 9.50 (Bloomberg daily voL. = 336,137),
F/15/04 100,000 bought at 9.90 (Bloomberg daily vol. = 405,401),
7716/04 20,000 bought at 9.8 (Bloomberg daily vol. = 99,610)
7/22/04 350,000 bought at 7.06 (Bloomberg daily vol. = 2,274,662},
7/23/04 30,000 bought at 7.08 (Bloomberg daily vol. = 295,798),
7/26/04 110,000 bought at 6.98 (Bloomberg daily vol. = 482,973).

T 10/11/04 26,000 sold short a1 9.3824 (Bloomberg daily vol. = 732,559),

10/12/04 25,200 sold short at 9.4772 (Bloomberg daily vol = 536,9
10/13/04 15,000 sold short at 9.48 (Bloomberyg daily vol. = 584,096)
10/14/04 12,000 sold short 3t 9.4325 (Bloomberg daily vol. = 300,909),
10/19/04 100,000 sold short at 10.61 (Bloomberg daily vol. = 1,354,784),
10/20/04 15,000 sold short at 10.50 (Bloomberg daily vol. = 227,135),
10/21/04 100,000 sold short at 10.725 (Bloomberg daily vol. = 639,566).

12 1n addition, Pequot “sold long” 149,000 shares of ATHR @ 9.38 on 10/11/04, 142,800 shares @ 9.4772
on 10/12/04, 85,000 shares @ 9.48 on 10/13/04, and 73,000 shares @ 9.4325 on 10/14/04.

13 1or28/04 200,000 covered at 11.1213 (Bloomberg daily vol. = 889,128),
10/29/04 300,000 covered at 11.8384 (Bloomberg daily vol. = 1,198,039),
11/1/04 200,000 covered at 11.7756 (Bloomberg daily vol = 845,705).
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Emails obtained from Pequot pursuant to subpoena shed light on their trading
strategy in the aftermarket of the IPO in February, 2004. On Friday, February 13, two
days after the offering and less than one week prior to their initiating the synthetic short
to buy NSRRGSR an analyst at Pequot, and
@mmlipcarry on an email exchange under the subject of “Athr pricing.” The exchange in
pertinent part follows:

Y ... what did you think of Atheros?

<Ay - I think I'm going to make a bundle shorting the stock. It should be
my best shorting opty of the year.

* I tried shorting it today!!! My traders begged me to wait 2 days so
we don’t piss off Morgan Stanley too much, which gave a nice

allocation to GHNNNNNEED fund on the ipo
SOy, That's it, I'm shorting ATHR on Wed ($800 min MYV, ridiculous!!).

One possible theory that explains Pequot’s motive for maintaining the open short
position offset by a long position, instead of closing out the opposing positions to realize
profits in the stock at this juncture, is based on an August 26, 2004 email from(lNNgp

to Scout; PCM-Tech which appears to describe a renewed intention to drive the
price of the stock down further, after previously expressing an intention. The email states
the following: “ACTION: Maybe short some BRCM? Also maybe go after ATHR
again?” .

Although: we have not determined whether Pequot is borrowing stock as they
short, there are several emails which refer to “boxing” the borrow once they locate
available stock. In these instances, short to buy transactions have been traced to Pequot
Trade Reports. This apparent borrowing coupled with the short to buy trade appears to
indicate that Pequot is borrowing stock to short to themselves. This would appear to
decrease the amount of stock available for others to borrow for shorting purposes. It
seems Pequot is taking stock available to borrow out of circulation until they decide to
implement their trading strategy.

SEC 0004923
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GConroy, Thomas

From: Ribelin, Eric

Sent:  Monday, November 14, 2005 9:35 AM
To: Conroy, Thomas; Miller, Craig
Subject: FW:

fyi

From: Bergmann, Larry E.

Sent: Thursday, November 10, 2005 6:35 PM
To: Cella, Joseph J.; Brigaghiano, James A,
Cc: Ribefin, Eric

Subject: RE:

Joe,

Sonry for the delay. This memo describes some wild and troubling trading.

The wash sales may be manipulative or fraudulent.

“The cross trades appears 1o be shams to set up purported positions o do other frading. The net fiat position
appears to be just that: there is no position. So all of the sales are short sales. Even if Pequot could be deemed
to be fong the shares, | assume that they had to borrow to deliver on the sales to the markst, in which case the
sales are short by definition. The idea that they may also be borrowing to dry up the float is also intruiging.

We'd also like to explore the impact that the trading had on these IPOs, although Pequot may be shorting with the
view that the stock had become overpriced (or the IPO was overpriced).

1t would also be interasting to see if Pequot failed on the sales, whether done long or short. Either case involves
potential SEC or Nasd rufe violations.

Thanks, Larry

From: Ceila, Joseph J.

Sent: Friday, November 04, 2005 4:05 PM

To: Bergmann, Lamry E.; Brigagliane, James A,

Ce: Ribelin, Eric

Subject: FW:

Larry/Jamey: attached is a memo that has been drafted for discussion purposes as part of our ongoing
investigation of trading practices at the Pequot Funds. We would fike your view on the legality of putting up the
purported agency Cross

fransactions o estabiish the offsetting long and short positions. As you will see from the memo, we are not
certain of the uitimate motive(s) but think that clearly the initial trade is problematic.

Thanks;

Joe

From: Ribelin, Eric

Sent: Friday, November 04, 2005 3:35 PM
To: Cella, Joseph J.

Subject:

SEC 0004924
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Action Memorandum Seeking

Formal Order In Insider Trading Investigation
December 16, 2004

To: The Commission

From: Division of Enforcement

Re: .Trading in Certain Securities, HO-9818

Recommendation: That the Commission issue a formal order of private

investigation to determine whether there have been violations
of Sections 10(b), and 14{e) of the Securities Exchange Act of
1934 (“Exchange Act”) and Rules 10b-5, and 14e-3
promulgated thereunder, and Section 204A of the Investment
Advisers Act of 1940 (“Advisers Act™).

Action Requested By: Summary Calendar
Prior '
Commissioti Action: None
Novel, Important
Or Complex Issues: None
Other Offices
Or Divisions Office of the General Counsel
Consulted: Richard A. Levine Y
(copy provided)
Office of Compliance,
Inspections and Examinations
Lori A. Richards AN
(copy provided)
Office of Economic Analysis
Peter G. Simonyi S
(copy provided)
Office of Investment
Management
Barbara C. Chretien-Dar F

(copy provided)



Other Interested .
Government Agencies:

Source Of Case:

Persons to Contact
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The U.S. Attortiey for the Southern District of New York

Referral from the NASD (August 5, 2003) and the Office of
Market Surveillance

Paul R. Berger
Richard W. Grime
Charles E. Cain
Gary J. Aguirre

L. Hilton Foster
EricJ. Ribelin
Stephen P. Glascoe

i

%
v
i
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Surmary of Caser

This matter involves: (1) possible insider trading by Peqnot Capital Management (“Pequot
Mariagerient™), a registered investmient adviser, fourteen of its affiliated hedge finds and two |
-privately owned accouitts which it mavages (individually and collectively “Feqiot Funds™), and {2)
-passible violations by Pequot Management, s an investment adviser, of Section 204A of the |

Advisers Act.

- Pequot Management advises and manages twenty-three hedge funds, including Pequot Funds, and
1 three pnvat:ely owned accoutits: Cmtl), Pequot Management and its affiliated hedge funds
comprise one of the Taggest hedge fund famifies in the nation, with appmmmately $4.7 billion under
mamgemcm. All hedge funds affiliated with Pequot Mamagement chiim exeiption from
1 mdu‘ Section 4{2) of the Securities Act of 1933 (“Securities Act™) or under Rule 506
of Regulsuon D.?

Over the past 15 months, the NASD and NYSE bave made several referrals 10 the Division of
Enforcement in which one or more hedge funds affitiated with Pequot Management has been
identified for possible insider trading. Two of these referrals are discussed below. Further, a
director of arket trading analysis with the NYSE has informed the staff that he closely monitors
the hedge funds affiliated with Pequot Management because they have been “just too Tucky.”

The number of suspicicus tansactions also raises questions of the adequacy of Pequot
Management’s compliance with the requirements of Section 2044 of the Advisers Act to establish,
maintain, and enforce writien policies and procadures reasonably designed to prevent the misuse of
material, nonpublic information.

Brief description of issuer and trading range:
Feguot Funds’ Trading in Elite Information Group (“Elite”)

k On April 3, 2003, The Thomson Corporation (“Thomson™), listed on the NYSE under the symbol
TOC, made a fiiendly tender offer for the-comnion stock of Elite at a price of $14.00 per share and,
| subsequertly, acquited 98%: of Elite’s outstanding shares.

Before its aeqmsxmn Elife provided business managemmt software for law finns and professional
services companics. [ts cominon stock was registered under Section. 12(g) of the Exchange Act and
traded on the NASDAQ National Market: Sys'!em, uhder ﬂ\e 3ymbni ELTE, thh 7,890,600 shares

Loustondiog, ; =

1 ‘This Gigure was taken from Fequot Manageosent’s most recenitly fled Form 138,

‘Rulei%ochgnhnonDsﬂomm;ssuer,suchax :hedgcfund.hseﬂsee\mﬁasvfmﬂimiwdvdﬂetom
of inv withenit comiplyiog, with the regisaution nqxﬁremems of the Securities Act,
provided the offers and sales ave only made to. “accredited investors,” Le., instititiohial mvestors and
individuals 1) whose annual income excesds $200:,000, 2) whose: joint incume with his or her spouss
exceeds $300,000, ua)wmmﬁnduda)mmwnhwthuwmmdsﬂ 000,000,

3
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Between Cctober 1, 2002, and April 2, 2003, Elite’s daily trading volume was between a low of
| 100 shares and a high of 228,000 shares, with an average daily volume of 17,036 sharés. During
that period, its shave price renged from $3.80 to $10.16 persheire, with a 52 week low of $4.75,

August 20, 2002

October 10, 2002

October 10,2002
through April 2003

November 25, 2002

November 27-29,
2002

December 3-4, 2002

December 4-6, 2002

March 10 - April 1,
2003

April 3, 2003

Brief chronology: muterial events, relevart communications, trading and-announcemnent;

‘Thomson's CEQ, during Florida conference, wlls Elite’s CEO of interest in
acquiring Elite for between $9 and $11 pershiare io cash.

Flite contacts Broadview Intemational (“Broadview™), a speoialist in IT
mengers and acquisitions, about “informal” expressions of interest by
Thomson and one other party.

Several Broadview smployees, including two working on the Elite
scquisition, have numerous social and business contacts with Pequot
executives.

During a phone call, representatives of Morgan Stanley (M&A advisor to
Thermson) tcll Elite”s CEQ of Thomson’s interest in ecquiring Elitc at
$4.00 per shaze. :

Pequot Funds buy 16,500 shares of Elite, Pequot Management’s Form 13F
filings show no prior holdings in Elite and available data show no trading

in Elite by Pequot Funds during the prior eleven months.

Elite formally retains Broadview as its M&A. adviser in negotiations with
Thomson. Broadview’s and Morgen Stanley’s representafives discuss
acquisition terms during conference call,

Pequot Funds purchase an addhional 115,000 Elite shares; Biite trading
volume reaches 228,000 shares on December 6.

Elite and Thomson continus negotiating terms of the fender offer. Pequot
Punds acerenulate 44,100 more shares of Elite.

Public ammouncement of Elite-Thomson dgreemietit that Thomson will
miake a tender offer of $14 per sture for dll Elite cormmon steck.

s
——
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Market reaction to announcement:

Volume surged from 15,500 shares traded on Tuesday, April 2, 2003, to 3,170,984 shares traded on
Wednesday, April 3, 2003. Elite’s closing share price increases from $9.97 on Tuesday, April 2,
2003, to a closing price of $13.86 on Wednesday, April 3, 2003, a 39% increase.

Name, occapation, and profits of potential
violators.

Basis for believing trading is suspicious.

Pequot Funds

Profits: $1,017,686.

Size, timing and profitability of trades.

No known wading activity or holding of Elite
stock by any hedge find affiliated with Pequot
Management prior to the purchases in November
2002.

Existing business relationships between Pequot
executives and Broadview employees, such as:

, a general partner
of Pequot Management, “who calls and meets
with
every few weeks, if not more,” according to a
Broadview staff person.

Three former Broadview employees become
Pequot executives before Elite purchases:

GNP |caves Broadview in 2000 and becomes

a general partner in Pequot Ventures; TlNNND
leaves Broadview in 1997 and becomes a general
partner of Pequot Ventures; and (il
leaves Broadview in 1996 and becomes 2 general
partoer in Pequot Management.

Social and  Tbusiness encounters between
Broadview employees, some with knowledge of
nonpublic information, and Pequot executives
during the period of suspected insider trading.
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» Pequot Funds were 4n agpressive buyer of Elite
stock during the period of suspected insider
wading. Of the 17 days Pequot Funds bought
Elite stock, its purchases were more than 20% of
the buy voluine for twelve days, more than 50%
for three of these twelve days, more than 80% for
three days, and 100% on gne day.

ﬂ,

Insidertrading theory:

The most likely flow of information is from soniéons withiti Broadview, which advised Elite in
connection with this transaction. Mewibers of Pequot Mansgement had personal and business ties
with employees of Broadview, and several were former employees of Broadview.

Pequot Funds’ Trading In AstraZeneca PLC (“Astra”) and Par Pharmaceutical Companies,
Inc. (“Par™)

Brief description: of cases

Astra -and Par are discussed together in this section because a single event affected the value of
Pequot. Funds’ holding in the stecks of both companies. That event was an: October 11, 2002
decision by a federal district court uphoiding the whdny of Astra’s patents relating to Prilosec and
dlso hoMing that & generic drug distribuied by Par in the U.S: infringed upot those Astig patents.

Shottly before the court announced its decision, Pequot Funds reversed its trading pattern in both
stocks. Between August 2, 2002, and August 22, 2002, Pequot accumulated a short position of
279,000 shares in Astra. From August 23, 2002, w September 25, 2002, Peguot closed its shont
position and purchased an additional 213,000 Astra shares, It also ceased buying Par shares and
Yiguidated 452,000 shares, or 87% of its holdings, which it had recently acquired. Conseguently,
Pequot Funds Bad a combined potential profit and loss aveided of $2.6 million on.its Astra trades
-and Josses avoided of $3.3 million on its Par trades.

Brief description of issuer and trading range:

Astra is 2 UK company engaged in the development, manufacture and marketing of pharmaceutical
products, Asira’s Ametican Depositary Shares arc traded on the NYSE under the symbel AZN,
with 127,459,929 outstanding shares.

Astra is subject 1o the reporting and other requitements of the Comuission applicable to foreign
issuers.

Between August 1, 2002, and October 10, 2002, the daily tradmg voluthe of Astra shares ranged
fmm a low of 430,500 toa tngh of 3,847,600 with an average daily volume of 1,474,234 shares.
Dy : fmmSZ’915m$3800 y are,mthaﬂmcklowof
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$29.15 on August 30, 2002,

Par® manufactures anddlslnbxmes a broud line of generic drugs. Hs common stock is registered
pursuant to Section 12(b) of ihe Exchange Act and ¢ listed on e NYSE utider the symbol PRX,
with 34,992,488 shares outstanding.

Between August 1, 2002, and October 10, 2002, daxlyuadmg volume of Pax shares ranged from a

towof 133,800 10 ainghof 1,007,400 with an average daily volume of 303,882 shares. During that
periad, the share price ranged ftom $22.47 10 $28.60' per share, with-a 52 week low of §16.10 on |
February 10; 2062, i

Brief chronology: muierial events, relevant communications, trading and anronncement;
Oetober 3, 2001 Astra’s patent on Priloser’s main chemical ingredient, omeprazole, expires.

} November 16,2001  Federsl Drug Administraticn gives another manufactarer (not Astra) a final
approval for the first generic version of Prilosec.

F December 6, 2001 Astra and generic drug mannfacturers, including Par, begin a noojury trial

in the United States Diswrict Court for: the Southern Dlistrict of New York
wver the validity of Astra™s five collateral pafents relating to Prilosec and

whisther the generic: drugs, including the one distributed by Par, infiinge

(hose patents.

May through October  Most Wall Street analysts predict the vourt will decide in favor of the

10, 2002 generi¢ manufacturers as the courts have done. In the vast majority of
similar disputes in the years just prior to the Prilosce-gencric wial.

June 13, 2002 The trial ends with the court teking the matter under submission. The trdal

record includes six thousand pages of trial testimony and thousands of |
exhibits.

August 2 through Cotisistent with the expested owcame of the case, Pequot Funds
August 22, 2002 -accumulate an initial short position pf 279,000 Astra shares.

August 23, 2002: Pequot Funds abruptly reverses its trading pattern in Astra. Despite the |

through September lack of any news xelat:ng to-the outcome of the: Prilosec-genexic trial, it

36,2002 closes its short position and accumilatey a long position of 213,000 shares.
These wradés are completed 12 krading days before the court’s decision is
‘released.

3 par Pharmacenfical was préviously known as Phanmaceutical Resourses until its pame change it May -
2004,
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TSepiember 5 throngh ~ Pequot Funds, as an entity, i5 the largest institutional buyer of Par,
11, 2002 according to the NYSE, purchasitig 291,000 shares i the week before the
announcement of Par’s earnings.

| September 12,2002 Par mises its eamings range for ifs next quarter, causing iis stock 11
1 increase $3.04 or 12%. Pequot Funds raake a polential profit of $736,500.

;Sepimhgr 27,2002  Pequot Fuods sells 87% of its Par shares, reducing its holdings frour;
. thraugh October 4, 518,000 shares to 66,000 sharcs. These trades were completed one week |
| 2002 before the court’s degision is released.

October 11, 2002 Ina detision snnounced afer the market: closes, the Court upholds Astra's
patents and also finds the generic drug distribined by Par infribges upon
those patents, The Associated Press reports, “The decision was viewed as
& wemendous boon for AstraZencca. Most Wall Street analysts had
predicted the company's camings would drop substantially when it lost the
patent-on its biggest selling drog™

Market reaction to annosiscement:

Astra’s trading volume surped from 820,000 shares traded o Friday, October 11, 2002, 1o
3,176,000 shares traded on Monday, October 14, 2002. Astra®s closing share price increased from
$32.55 on Friday, October 11, 2002, to a closing pnde of $36.60 on. Monday, October 14; a 12%
increase.

Par’s volume surged from 235,000 shares traded on Friday, October 11, 2003, to 2,913,000 shares
traded on Monday, October, 14, 2002, Par’s closiog share price decreased from $25.61 on Friday,
Octaber 11,2002, to 4 closing price of $20.05 on Monday, October 14, 2002, a 21% decrease.

Narme, occupation, and profits of potential  Basis for believing trading is suspicious.
violators.

Peguot Funds -
« Size, timing and profitability of Astra and Par
Profits and losses dvoided: . ‘trades.

$5.7 million
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& Pequot Funds, as an entity, is the sinple Jargest
institutional buyer of Par siock during the five
days just before Par announces it s raising ifs
cafnings guidance.

» After the patent trial has been cosmpleted, Pequot |
Fuonds initially take positions in hoth Astra and
Par which would increase Wi-valoe iff Astra loses,
which is the expestation of most-analysts.

»  Inthe absence of any news, arid shortly before the |
court’s unexpected decision, Pequot Funds |
reverses its tradinig patterns in both stocks, buying
Astes sind selling Par, the correct positions to take
if Astea were 1o win the trial,

*  According to the NYSE seferral, Par’s CEQ was
informed by Prem Lachmen, 4 manager at
another hedge fund, that a count clerk bad
accepted a bribe from an ubidentified third party
in exchange for nformgtion regarding the court’s
decision before its public announcement, :

Insider trading theory:

An employee of the court ‘would be the most likely person to have provided Pequot Funds with
nonpublic material information of the court’s decision before its public discloswre. The U.S.
Atcorngy’s Office for the Southern District of New York has eéxpressed an interest in this
investigation and the siaff intends to work with that office:

Need for Formal Order

| A foimal ofder is neaded for subpoena aufhority in order 1o obtain phone records, bank resords,
eompel testimony and the production of documents,




_UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

January 6, 2005

In the Matter of Trading in : .
Certain Securities : ORDERDIRECTING PRIVATE
- :  INVESTIGATION AND
- :  DESIGNATING OFFICERS

- TO TAKE TESTIMONY
File No. HO-9818

L .
The Commission’s official public files disclose that:

A.  Before its acquisition by The Thomson Corporation (“Thomson™) in April 2003,
Elite Information Group (“Elite”) was a Delaware corporation headquartered in Los Angeles,
California. Blite provided business management software for law firms and professionat services
companies. Its common stock was registered under Section 12(g) of the Securities Exchange Act
of 1934 (“Exchange Act”) and traded on the NASDAQ National Market System.

- B. AstraZeneca PLC (*Astra”) is aUKoompanyhudquamredmInndon.Engimd.
Asmdevelops mavufactures and markets pharmaceutical products. Astra is subject to the
reporting and ather requirements of the Commission applicsble to foreign issuers. Its American
Depositary Shares are listed on the New York Stock Exchange.

C. Par PharmaceGtical Companies, Inc. ("Par’™} is a New Jersey Corporation
headquartered in Spring Valley, New York. Par manufactures and distributes a broad line of

generic drugs. Its common stock is registered pursoant to Section 12(b) of the Exchange Act and
is listed on the New York Stock Exchange.

18

Members of the staff have reported information to the Commission which tends. to show
that: -

A Certain persons, directly or mdm:ctly, in connection with the purchase or sale of
the securities of Elite, Astra, Par and other issuers, may have employed devices, schemes or
artifices to defraud; may have made untrue statements of material facts, or may have omitted to
state material facts necessary in order to make the staterents made, in light of the circumstances
under which they were made, not misleading; or may have engaged in acts, practices or courses

. SEC 00007163
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of business which operated or would operate as a fraud or deceit upon any person, in that, among
other things:

1. Such persons may have effected transactions in the securities of Elite while in
possession of material nonpublic information concerning the acquisition of
Blite by Thomson;

2. Such persons may have effected transactions in the sccurities of Astra and Par
while in possession of material nonpublic information conceming a court
decision affecting said parties’ rights to manufacture, sell or distribute certain
“drugs;

3. Such persons may have effected transactions in the securities of Par while in
possession of matcrial nonpublic information conceming a future camings
announcement; )

4. Such persons may have communicated such material nonpublic information to
other pexrsons who thereafter effected transactions in the securities of Elite,
Astra, Par, and other issuers.

B.  Atatime when Elite and Thomson may have taken substantial steps to commence
a tender offer for outstanding Elite shares, certain persons, directly or indirectly, may have made
untruc statements of material facts or omitied to state material facts nocessary in order to make
the statements made, in the light of the circumstances under which they were made, not
misieading, or may bave engaged in frandulent, deceptive, or manipulative acts or practices, in
connection with a cash tender offer for Elite securities or a request or invitation for tender, or a
solicitation of security holders in opposition to or in favor of any such offer, request, or
invitation, in that, such persons may have cffected transactions in Blite securities while in
possession of material, nonpublic information relating to such tender offer, which such persons
knew or had reason to know had been acquired directly or indirectly from:

1. the offering person;
2. ﬂ:cissuuofmesecwiﬁusoughtortobeaougmbymhmdaoﬁ'wor

3. any officer, director, pariner, oranployeeotauypmacungonbehalfof
the offering person or issuer.

C. Certain persons, subject to the Investment Advisers Act of 1940 (“Advisers Act™),
may have failed to establish, maintain, and enforce written policies and procedures reasonably
designed, taking into consideration the nature of such investment adviser’s business, to prevent
the misuse in violation of the Advisers Act, or the rules or regulations thereunder, of material,
nonpublic information by such investment adviser or any person associated with such investment

SEC 00007164
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D.  While engaged in the acts and practices referred to in Paragraphs ILA through
ILC above, such persons may have made use of the means or instrumentalitics of interstate
commerce or of the mails, or of the facilities of a national securities exchange.

118

. ‘The Commission, having considered the information provided by the staff, and deeming
such acts and practices, if true, to be in possible violation of Section 10(b) of the Exchange Act
and Rule 10b-5 promulgated thereunder, Section 14(¢) of the Exchange Act and Rule 14e-3
promulgated thereunder, and Section 204A of the Advisers Act, finds it necessary and
appropriate and hereby: .

ORDERS, pursuant to Section 21(a) of the Exchange Act and Section 209(a) of the
Advisers Act, that a private investigation be conducted to determine whether the aforesaid
persons or any other persons have engaged in, arc engaging in, or are about to engage in any of
the aforesaid acts or practices, or acts or practices of similar purport or object; and; .

FURTHER ORDERS, pursuant to Section 21({b) of the Exchange Act and Section
209(b) of the Adviscrs Act, that for the purposes of such investigation, Paul R. Berger, Richard
W. Grime, Charles E. Cain, Gary J. Aguirre, Eric M. Hansen, Adriene Mixon, Bryan A.
Sillaman, Nichola L. Timmons, L. Hilton Foster, Bric J. Ribelin, Stephen Glascoe, Reid A.
Muoio and Timothy P. Peterson, .and each of them, be, and hereby are designated officers of the
Commission and are cmpowered to administer oaths and affirmations, subpoena witnesses,
compel their attendance, take evidence, require thie production of books, papers, correspondence,
memoranda, contracts, agresments or eny other records deamed relevant or material to the
-inquiry, and to perform all other duties in connection therewith as prescribed by law.

By the Commission.
Jonathan G. Katz

Secretary
éaysa Lyra SE’W‘“

Assistent

SEC 00007165
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From: Gain, Charles

Sent: Monday, November 01, 2004 12:09 PM
Tot Aguirre, Gary J; Glime, Richard
Subject: RE: New case for action memo

FollowUp Flag: Follow up
Flag Status:  Red

White it is'a:bit oider, thertiming and.switching positions.on both sides of AztraZeneca/Pharm. Resourcescertainfy
sounds more compelling- and there are significantly mare potertialy iicit profits-at issue. Which funds engaged
irrthe trading?

Ori the PRX pre-eamings release bulldup; did the company announce Better than expected sarmings for that
period, orwas it'solgly raising ite guidance going forward (which is how Linterpreted the chart)?

Alrborne also looks good as/its notthelr usual industry groupand no:pricr position: Thig grolindwork is-already
laid from the Alrberne investigation, so weate ohe stepahead re: Chronvlogles ete. Whille it ikely worit be an
issue given the timing of their trading, their was 2 leak about thé deal in thie Gerimari press - | believe twas the
Friday before the announcement (3721}, but its easy endugh faverfy.

C.

From: Aguirre, Gary J.

Sent: Monday, November 81, 2004 10:35 AM
“To: Grime, Richard; Cain, Charles

Subject: New case for action memo

Richard arid Charles:

As Richard requested, T hive reviewed the SRO refertals as well as the Form 13 ﬁlmgs and PQtrade
blotters (8/1/02—7/31/03) for a stronger case possible violation than POs trading in Emcor for the action
memo. Upon yourdecision, I will redraft the acti and bmit it to:Charles. Iunderstood that
shiould ot antomatically disqualify arefereal becauiss of its age, though Richatd previously indicated 1
should focus on casey thhm the past two to three years,

1 have ranked all referfals’by an SRO after 17172002 on thie attackied spreadsheet. The first thigs rows,
shaded ingreen, are a single matter (my first choice)--AstraZeneca (AZN) and Pharmaceutical
Resources (PRX) trades. The two rows shaded in'bliie are viable altérnatives. The two shaded in yéllow
need mere investigation and the four in corral even more. My eommients are intended to supplement the
data summarized on the attached spreadsheet

The AZN-PRX story has two merging plots and a- subplot:

Plot 1: AZN. AZN switched from a short to-a Tong just in tinte to bé a big winner When the court’s
decision was announced. PQ did not tiold or'trade AZN uniil itaccumulated ashort position 0f279,000
shares between 8/2/02 through 8/22/02. On 8/23, it reversed course.and beganto buy. i closed its short
and created a net long position of'212,000 shares by 9/25/02, 16 days before the court announced its
decision. Curiously;, PQ'did not list AZN on its Form 13 for the period ending 9/30/02. The PQ trade
‘blotters and NYSE referral independently confirm the AZN long. My research indicates thatno listing
exception applies and thus the omission violates Section. 13(f) of the Exchange Actand Rule 13£:1, Why
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would PQ ot list AZN? Could this be a mistake? Maybe, but this seems unlikely., What about to
coneeal oneside of AZN-PRX trades?

Plot2: PRX. Like it did with AZN; PQ reversed its position in PRX just in fime forthe announcement of
the court’s decision. But first; PRX also has a:subplot, one that sharpens its main plot. On.9/12/02, one
month before the court announced its dedision, PRX announced its earditigs. From 8/12/02 through
9/11/02, Pequot bought 605,000 shares of PRX, fora total position of 776,600:shares on 9/12/02, the
date-of the carnings announcefnent. Sixteen days later, PQ began to sell PRX anid, by 1074/02,.a week
before the coutt decision was:announced, it had a short position of 34,000 shares.

‘There is sotfie evidenee of the identity of a possible tipperthat suggests one possible direction for the
investigation. A hedge fund manager (formerly Goldman's “phiarm™ analyst) reportedly told PRX s
CEQ that a couft ¢lerk had been the tipper; according to a statement given toithe NYSE by PRX’s
counsel, Kirkpatrick & Lockhart. The FBI chased down one theory of the possible tippes (not PQ), but
came-up dry.

The next two'matters on the-spreadsheet, Rambus (involving another coutt deeision) and Airborne, also
‘havestories. I can go intothis if you feel uncomfortable with'the first choice:

How-doyou want to proceed?

Gary
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From: Aguirre, Gary J,

Sent: Tuesday, November02, 2004 5:03 PM
To: Foster, Hitten

Subject: RE: Status and request.
Attachments; PG Case Ranking xls

P'm attaching my latest spreadsheet bolled down to the top canididates. Imion my way over.

Mare comments belowon#t,

1 have ranked all referrals by an SRO after 1/1/2002 on the attached spreadsheet: The first three rows,
shaded ingreen, are a single matter (my first.choice)--AstraZeneca (AZN) and Pharmaceutical
Resources (PRX) trades, The twiirows shaded in blie are viable alteriatives. The two shadad in yellow
need:more mvesttgatmn and the four in oorral even more. My comments are intended to:supplement the
data summarized on the.attached spreadshieet.

The AZN-PRX story has two merging plots and a subplot

Plot 1: AZN. AZN switched from a shorf to.a long just in titne to be a big winner when the cost’s
decision was announced. PQ did not hiold ortrade AZN until it-accumulated a-short position of 279,000
shares between 8/2/02 thmugh 8/22/02. On B/23, it reversed cotrse and began to buy. It closed itsshort
and created a net long position of 212,000 shares by 9/25/02, 16 days before the court announced its
decision. Curiously, PQ.did notlist AZN on'its Form 13:forthe period. ending 9/30/02. The PQ trade
blotters aind NYSE referral mdependenﬂy confitm the AZN long. My research indicates that io listing
exception applies and thus the omission violates Section 13(f) of the Exchangs Actand Rule 13f-1. Why
would PQunot list AZN? Could this be a-mistake? Maybe, but this seems unlikely. What about to
coficeal one side of AZN-PRX trades?

Plot2: PRX. Like it did with AZN, PQ reverséd its position it PRX just in tithe for the announcement of
the court’s deision. But first, PRX alte has a-subplot, one that sharpens its main plot. On 9/12/02, one
meonth before the court announced its decision; PRX announced its earnings. From-8/12/02 through
9711/02, Pequot bought 605,000 shares of PRX, foratotal position of 776,600 shares on 9/12/02, ths
date of the eamings antouncemment, Sixtesn days later; PQ began to:sell PRX and, by: 104102, soweek
before the court decision was announced, it had a short position of 34,000 shares.

There is somg evidence of the identity of a possible tipper that suggests one possible-direction for the
investigation. A hedge fund manager {forttierly Goldman’s “pharmy” atialyst) reportedly told PRX’s
CEQ that a court clerk had been the tipper, sccording to a staternent given to fhe NYSE by PRXs
counsel, Kirkpatrick & Lockhart. The FBI chased down one theory of the possibie tippee (not PQ), but

cameup dry.

The next two matters on the spreadsheet, Rambus (involving another court'decision) and Adtborne, also
have stories. T can go into this if you feel uncomfortable with the first choice.

How doyou want to proceed?

Gary
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From: Foster, Hilton

Sent: Tuesday, November 02,2004 3:59 PM
To: Aguirre, Gary 3.

Subject: RE: Status and request

'm fee now

Frony: Agulrre, Gary 1.

Sent: Monday, November 01, 2004 4:56:PM
Tos: Foster, Hilton

Subject: RE: Status:and request

Great. Youcall the time.

From: Foster, Hilton

Sent: Monday, November 01, 2004 4:46 PM
To: Aguirre, GaryJ.

Subject: RE: Status and request

' was out Friday ahd most of today. How.about termorrow?

From: Aguirre, Gary .

Sent: Friday, October 29, 2004 11:39 AM
To: Foster, Hilton

Subject: RE: Status-and request

Got a minute? | got a situation.

From: Foster; Hilton

sent: Tuesday, Octobier 26, 2004 5:21 PM
To: Aguirre, Gary J.

Subject: RE: Status-and request

ATTAGHEDIS SAMPLE CHRON

From: Aguirre, Gary- .

Sent: Tuesday, October 26, 2004 5:16 PM.
To: Foster, Hilton

Subject: Status and request:

The action memo is done and had begun to:get s various approvals so itcan be submitfed o the
Cominission. )

Would you happen to have one or nore of the letters requesting the-chronology and name recognition?

As soon as | get draft letters and subpoenas pulled togethier, I would like to have planning session when
you have the time.
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U.S. SENATE
COMMITTEE ON FINANCE
COMMITTEE ON THE JUDICIARY
Joint Investigation

________________ x

In the Matter of: . H

TRADING IN CERTAIN SECURITIES, :

No. HO-0818, and the SEC's :

TERMINATION OF EMPLOYMENT OF H

GARY AGUIRRE :

________________ X
Tuesday

November 14, 2006

The interview of JIM EICHNER, Esquire,

was convened, pursuant to notice, at 10:09 a.m.

APPEARANCES:

NICHOLAS J. PODSIADLY
Investigator
U.S. Senate Committee on Finance

JASON A. FOSTER, ESQ.
Investigative Counsel
U.S5. Senate Committee on Finance

HANNIBAL G. WILLIAMS II KEMERER, ESQ.
Counsel
U.S. Senate Committee on the Judiciary

SAMUEL M. FORSTEIN, ESQ.

Assistant General Counsel

Litigation and Administrative Practice
U.S. Securities and Exchange Commission

JANE O. COBB .
Director, Office of Legislative Affairs
U.S. Securities and Exchange Commission
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Mack? Would that be exactly the same universe or were there
GE/Heller-related subpoenas that were not related to John
Mack?

MR. EICHNER: The Credit Suisse one--the September
1, 2005, one--was definitely related to John Mack. The
October 6, 2005, subpoena was related to GE/ﬁeller, but it
wasn't related to John Mack. It was a subpoena about new
hires at Pequot.

MR. FOSTER: And the purpose‘of that subpoena was
what? ’

MR. EICHNER: The purpose of that subpoena was we
had starﬁed to get into the Microsoft transaction, and the
person who we believed was the tipper in that was David
Zilkha, and he had gone from Microsoft to Pequot, and it
seemed like Pequot--we had a theory that Samberg was wooing
Zilkha to get information from him about Microsoft. And so
it seemed that maybe there had been a similar dynamic in
play in regard to GE/Heller or other companies, that maybe
this was not a one-time thing, and that Samberg was trying
to hire people who had information about companies they came
from or contacts at that company and then used those to get
inside information. And so we subpoenaed Pequot for all of
its new hires for some period--at least that period. I'm
not remembering. But it was focused on~-it was like a band
around the GE/Heller stuff, and we then used that subpoena

LISA DENNIS COURT REPORTING
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to try and--and we looked hard at the people whose names
were identified to see if we could find a potential tipper
for GE/Heller. So that was that subpoena.

MR. FOSTER: Did you‘evei take any of the
testimony of any of those people, that is, suspected
tippers?

MR, EICHNER: We didn't take the testimony because
we couldn't find enough of a connection, but we actually--I
spent a fair amount of time working up those leads and
trying to find connections between those people and the
entities--the entities that were involved in the deal and
Pequot. And there were actually a surprising number of
people who came from the entities involved in the deal. The
reason-~the problem was we couldn't ever find--they weren't
people~—none of them were on the lists of the chronologies
of people who knew the information, so we couldn't place any
of the information. And although we spent a fair amount of
time--I spent a fair amount of time going through the e-
mails that had been produced looking for some indication
that those people had provided information or that they had
some relationship in the right period, we couldn't find
anyone who-~we couldn't place them with the information; and
we couldn't find anything that suggested that‘they had
provided the information. So, unfortunately, it seemed like
a good idea, and I spent a fair amount of time on it, but it

LISA DENNIS COURT REPORTING
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didn't pan out.

Just to be overly cautious in answering your
question, there was a person who we were going to take the
testimony of, and then when we contacted--they were a Pequot
employee, and so when we reached out to Pequot, they told us
that she was an administrative--let me back up.

There was a person who appeared. to have gone from
Heller to Pequot, and yet on--and we learned that later.
They disclosed her as being from Morgan Stanley or some
other entity. And so it seemed~--

MR. FOSTER: When you say "they disclosed," who do
you--

MR. EICHNER: Pequot. They identified her as
coming from-~I think it was JP Morgan or Morgan Stanley.

But when we did some research on her, it turned out that she
had worked at Heller. And so we thought, hmm, here is
someone who's, like, a VP at Heller and then they go to
Pequot, that may be the person we're looking at. But then

when we got to the point of taking her testimony, it turned

out that while they had the same name, they had a different

middle initial, and it wasn't the same person. And so we
didn't take that person's testimony.

MR. KEMERER: So this woman had the same name as a
VP at Heller?

MR. EICHNER: I think she was a VP at Heller. I

LISA DENNIS COURT REPORTING
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different possible phones that he used?

MR. EICHNER: That's right.

MR. FOSTER: And do you have a sense of whether
that was a comprehensive list of all of the phone numbers
that he would have been using at the time?

MR. EICHNER: I believe it was. I'm not 100
percent sure.

MR. FOSTER: Did you ask him if he had contacted
Mx. Samberg on the evening of June 29, 20017

MR. EICHNER: I believe I did, and at first he
said no, and then I think he said, "I don't know."

MR. FOSTER: Do you recall whether you showed him
during the testimony the e-mail that suggested that he did
have a conversation at that time?

MR. EICHNER: I did. That's what prompted this
exchange. That's what prompted him to say at first no and
then "I don't know." I don't remember the exact sequence
whether--but, yes, we showed him that e-mail, I believe.

MR. FOSTER: Why didn't you subpoena his personal
records and phone records earlier than July 24, 20067

MR. EICHNER: After the events of the previous
fall, we hadn't really focused on him as--we had not focused
on him as a tipper or as a potential tipper. We were
focusing on other things. So there was a--once there was
the lack of evidence that he had information, he ceased to

LISA DENNIS COURT REPORTING
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be a primary focus of the investigation.

MR. KEMERER: Were you concerned that you'd be
terminated if you tried to subpoena John Mack?

MR. EICHNER: No.

MR. FOSTER: But it was after Mr. Aguirre was
terminated that you ceased to focus on Mr. Mack?

MR. EICHNER: Well, yeah, but the sequence was
that there was this issue of can we show that Mack had the
information, and that was pending when Gary left, and then
we got information back from First Boston after Gary left,
and there was nothing in that information that showed that
he had the information.

MR. FOSTER: About the GE/Heller--

MR. EICHNER: Right.

MR, KEMERER: Prior to Gary leaving, did he
suggest subpoenaing John Mack's personal e-mail account?

MR. EICHNER: ©Not that I recall, but again, as I
talked about the last time, towards the end I was not sort
of prime~~I was not very directly involved in the insider
portion of the case at the time, at the end of, you know,
Gary being there. And so, you know, I wasn't--I wasn't part
of those day~-to-day discussions, and then when I inherited
the case, the state of play was, you know, we weren't going
to take his testimony if we didn't have the information, and
we didn't have the information.

LISA DENNIS COURT REPCORTING
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MR. EICHNER: We generally seek tolling
agreements—--the way we get tolling agreements is by
suggesting that people will want to enter into a tolling
agreement because otherwise they will get--they will be
charged with something. And so my understanding is that you
need some leverage-—-some leverage or evidence to get them,
and we didn't havekany evidence that Mr. Mack was the
tipper.

MR. KEMERER: You could have threatened him with a
subpoena, right?

MR. EICHNER: I don't know whether that's--1I mean,
my understanding of tolling agreements is that that's when
you get them, when you're ready to--so I don't know whether-
~I don't have any experience with whether you threaten--you
know, I would imagine you would just come in, but I don't
know.

MR. KEMERER: Right.

MR. PODSIADLY: What was the leverage you used to
acquire the Pequot tolling agreement? {

MR. EICHNER: The evidence on the Microsoft
transaction.

MR. PODSIADLY: And they agreed to the tolling
agreement based on--what was said to them, either enter into
the tolling agreement or...?

MR. EICHNER: Or we would--I think it was that we

LISA DENNIS COURT REPORTING
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were getting ready to Wells then.

MR. PODSIADLY: Okay.

MR. EICHNER: Wells Pequot and Samberg, and that
they did not want to be Wells'd. And so I think that was
the leverage. And we also égreedn~basically the way it
worked out in the end is they wanted to--they wanted a
meeting with us to re-pitch their case on Microsoft, and so
the agreement was they would give us the tolling agreement,
we would not immediately Wells them, and instead we would--
they would come and make their pitch to us about why we were
wrong on Microsoft. And, similarly, we got tolling
agreements from--we got tolling agreements from Samberg,
Pequot, and from Mr. Zilkha.

MR. KEMERER: Could we mark this?

[Exhibit No. 32 marked for
identification.]

MR. KEMERER: Mr. Eichner, could you take a look
at Exhibit 32 and tell me if you recognize that document?

MR. EICHNER: Sure.

[Pause.]

MR. EICHNER: Do you want me to take the time to
read the whole--I mean, I recognize it and I can talk
generally of it. But do you want me to read the whole thing
or do you want me to-- ‘

MR. KEMERER: 1 mean, if you recognize it, that's

LISA DENNIS COURT REPORTING
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fine.

MR. EICHNER: I do recognize it.

MR. KEMERER: Did you draft this document?

MR. EICHNER: I did.

MR. KEMERER: With input from anyone else?

MR. EICHNER: I don't know whether this is a draft
or-~I mean, I guess—-we never used-~we never Wells--this is
a Wells outline, is what this was intended to be, and we
never actually Wells'd them, so I guess you can't really say
it's final. But I am sure that at some point I got edits
from either Bob Hanson or Mark Kreitman or both. And I
think alsc Kevin O'Rourke was the trial counsel assigned to
the case, and I'm éure I showed it to him. Whether I got
edits from him, I don't know.

MR. KEMERER: You said you are sure you showed it
to Kevin O'Rourke. Did Mr. O‘'Rourke view this aspect of the
Pequot investigation as promising?

MR. EICHNER: He did. There was a period in which
I viewed it as more promising than he did, I think. He was
concerned about--there's this tip in here about the MSN
controller being more relaxed. I'm trying to remember...oh,
yeah. In paragraph 6 and carrying on to paragraph—-page 1
and 2, and so he was skeptical of that as being sort of
concrete enough. I mean, Kevin is a trial attorney, and,
you know, he was sort of thinking about can we prove this,

LISA DENNIS COURT REPORTING
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will this work, and he was always--I mean, he certainly
viewed it as promising and was encouraging me, but maybe
just to be devil's advocate, he was always sort of pointing
out patential pitfalls in the case. But he was--I would say
he was positive and encouraging--you know, he thought they
had done something wrong, and was helping me figure out what
we needed to do to figure out whether we can bring a case or
not..

MR. KEMERER: Did it appear based on the
chronology, or just from your recollection, if you will,
that Mr. Samberg found the information passed to him as
described in paragraph 6 of this Wells notice outline
significant enough to trade on it 2 to 3 days later?

MR. EICHNER: That was my view.

MR. KEMERER: Okay. So at some point, the SEC,
someone -at the SEC, decided not to issue a Wells notice to
Pequot, Zilkha, and Samberg on the Microsoft trading that's
outlined here, correct?

MR. EICHNER: Yes.

MR. KEMERER: All right. Were you privy to that
discussion?

MR. EICHNER: Yes.

MR. KEMERER: 0Okay. Describe for me why the
trading that's at issue in Exhibit 32 was not of a

sufficient concern or whatever to issue Wells notices?

LISA DENNIS COURT REPORTING
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MR. EICHNER: Yeah. Well, just as sort of a
background point, we prepared this--the Wells notice was--
what we really wanted was a tolling agreement because we
were running up against the statute for this, and we had--
there were more things that I wanted to do and that we
needed tg do, and so we wahted--the purpose of this was to--
I wanted to get--we wanted to get authority from above to
tell them that--the thing is to get a Wells--or to get a
tolling, you say that the staff is prepared to recommend to
the Commission that we bring an action against your client.
That's not a decision that I can make, and so we needed to
get people higher up in the chain on board to letting us say
that.

And so Bob suggested to me that I do a Wells
outline because we would need it eventually, because we
would probably Wells them and it would be where you put all
the facts and then you would have it if you were going to do
the Wells outline, and it also could be the vehicle to run
it up the chain because it had all the evidence in it.

And so it was--I mean, it was a Wells outline, and
my hope was that we were going to Wells them and we were
going to charge them because we were going to be able to
prove this case, because I félt that he did something wrong.
But it was also a vehicle to get the tolling agreement. So
that's the first--

LISA DENNIS COURT REPORTING
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MR. KEMERER: "He," meaning Samberg, did something
wrong? You were of the view that he, Samb;rg, did something
wrong? Or Zilkha?

MR. EICHNER: I'm still of the view that--well...

MR. KEMERER: This is just an opinion. I mean—-

MR. EICHNER: I mean, my opinion was that--my
opinion was certainly that Samberg thought he was getting
inside information and trading on it. That was my opinion
and continues to be my opinion. The problem, getting to
your next gquestion, is that information was kind of squishy,
and so while Samberg may have--it was almost like Samberg--I
think Samberg thought he was coﬁmitting insider trading, but
it's not clear that he was, in fact, committing insider
trading.

As a background, this focused on two tips--one
being this earnings call and one being this XP Watch. We
were also looking at--there was an earlier period of heavy
trading by Pequot in Microsoft which was followed by--which
followed an e-mail exchanged between Zilkha and Sambefg in
which it seemed like Zilkha and Samberg had given him
information, but it didn't identify the information. And
one of the problems is that Microsoft--I mean, there's like,
you know--in some companies they do one thing a year that
moves the market. Microsoft, you know, there's analyst

reports every day and news, so it's harder to isoclate what
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the event is that moves the stock. 8o we were never able to
sort of figure out what this early piece of information was,
and we pressed Zilkha hard. We had two proffers with him
with the criminal authorities, and we pushed him hard. We
couldn't get him to tell us what it was.

Going back to this, so on the tip from the MSN
controller, you know, there was always the concern that the
tip is kind of vague. You know, what does it mean that
they're more relaxed? And, you know, if there is case law
and how specific.

The other problem we had was--

MR. KEMERER: So that was a materiality concern,
just to clarify, whether the information was truly material.

MR. EICHNER: Yes, and whether a jury would
believe that Samberg traded on it because it's so vague,
which--

MR. KEMERER: I believe that he traded within 2
days, you know, 6,000 options or whatever it--so go ahead.

MR. EICHNER: This was--I wish you would have been
there. You could have been on my side of ihis conversation.
But I had this debate on sort of a running basis wiﬁh Kevin
O'Rourke about it. And I don't think he necessarily didn't
believe it, but he wanted the strongest possible case, and
he was pushing me to develop it. So that's one problem.

The second problem is I spent a lot of time trying
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to figure out who this MSN finance controller was and
identify that person, and I thought, well, that would be
easy, we know their position. But it turned out there's no
one who's really a finance controller at MSN. There waé no
one with that title at that time, and there is a controller
department, and there's like 36 people in that. And so we
spent a lot of time trying to figure out who this person
was, and I got information from Microsoft, and when we
pushed Zilkha, he said, "I think it's this person," and we
had a name. So we interviewed that person, and she flatly,
flatly denied it, denied even knowing who Zilkha was, and so
that was--you know, that was going to be a big evidentiary
problem if we ever brought this case in that the person who
Zilkha said gave him the information flatly denied it.

And it seemed more credible than some denials
because the people at Microsoft had an out in this in that
they could have credibly said, "I gave him the information
because I thought he worked at Microsoft,” and they wouldn't
have done anything wrong. So they could have--they could
have told on Zilkha without implicating themselves, but they
were adamant--adamant, adamant, adamant. And we also talked
to some of the other people. There's other tips in here
that are less useful. We were able to identify all the
people that Zilkha told us they were, and they all just
adamantly denied it. And so we faced the prospect of Pequot
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MR. FOSTER: Okay. And do you recall why you sent
it or if there were any other discussions prior to sending
the e-mail that promﬁted you to send it?

MR. EICHNER: Yes.

MR. FOSTER: And what wére they?

MR. EICHNER: In the meetings that we were talking
about before with Walter and Peter, I don't know
specifically the meeting that we looked at an e-mail, but in
the context of discussing with Mack, Walter expressed a view
that part of the reason we should take Mack is that he had
written some memo in which he had characterized the--

MR. FOSTER: I'm sorry. "He," who?

MR. EICHNER: Walter. Walter had written a memo
to some--I don't know whether it was--he wrote some memo
about the events of the newspaper article, you know, about
this issue, and he had said that it had been decided during
Gary's tenure that taking Mack's testimony was premature and
that because we had--to him, premature meant we were going
to do it eventually and we just hadn't done it yet.

MR. FOSTER: To Mr. Ricciardi?

MR, EICHNER: Yes. And so he felt like one reason
to take Mack's testimony was that we had always--we had--he
had written this memo, which I assume had been shared-~I
don't know whether it was with the IG or with the Hill or
what, but that in that it had talked about the decision that
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it had been decided it was premature and that that suggested

we were going to take it. And so that it would be--that was

an argument in favor of actually going ahead and taking

testimony. And there was a discussion-~

MR. FOSTER: Mr. Ricciardi is making that

suggestion.

MR. EICHNER: Yes. And Mr.--and the others of us,

myself, Bob Hanson, and Mark Kreitman,

said, no, it wasn't--

you know, our recollection was that it wasn't definitely

decided it was premature, but that we decided we weren't

going to do it unless and until we had evidence that Mack

knew about the deal.

And there was a discussion about what premature

meant and whether it means that something that's premature

can ever not mature and that kind of thing,

and so 1 came

across this e-mail, which to me made it seem like it wasn't

that we were-~you know, that it wasn't--which sort of went

to that discussion and showed that the decision had been

that-~that it was sort of unless and until, not that we were

going to take it anyway; and that, you know, it was not--

that I felt that that was sort of the consistent position.

MR. FOSTER: And you only forwarded it--here on

this e-mail, you only forwarded it to Mr. Hanson, you didn't

forward it to Mr. Ricciardi?

MR. EICHNER: Yeah. I mean,

LISA DENNIS COURT REPORTING
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. Arthur Samberg is, and was at all relevant times, the Chairman and CEO of the

large hedge fund Pé;luot Capital Management (“Pequot™). (513105 testimony at

12).

. On February 28, 2001, Samberg offered Zilkha a job as an analyst at Peguot.

(2/28/01 e-mail from Samberg to Zilkha). Samberg knew that Zilicha had no

financial services experience. (1/23/06 testimony at 13-14). At the time of this

offer, Zilkha was employed by Microsoft, although he was on paternity leave.

(Zilkha proffer). During this period, Zilkha communicated with Samberg using a

Microsoft e-mail address. Zilkha remained an employee of Microsoft until May .

7, 2001. (Microsoft memo).

. Inthe same e-mail in which Samberg offered Zilkha a job, he asked whether

- Zilkha had any current views on Microsoft that might be helpful. He wrote
“might as well pick your bram before you go on the payroll!!” (2/28/01 e-mail
from Samberg to Zilkha). Zilkha did not start work at Pequot until March 23,

© 2001. (4/23/01 e-mail from Samberg to Broach and Schendel). |
On April 6, 2001, Samberg asked Zilkha if he had any “tidbits™ about Microsoft.

(4/6/01 e-mail from Samberg to Zilkha). Zilkha responded that he would get back '

to Samberg about Microsoft “ASAP.” (4/7!0i e-mail from Zilkha to Samberg).

. On April 16, 2001, Samberg asked Zilkha if he had “any further [c]olor” on '

Microsoft. (4/16/01 e-mail from Samberg to Zilkha). '

. On April 17, 2001, at 8:01 p.m., after the close of the market, Zilkha informed

Saﬁxberg “I heard this afternoon from the MSN finance controfler that our CFO
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has been much more relaxed before this next earnings release than he has been in
the last year. Augurs well” (4/17/01 e-mail from Zilkha to Samberg).

. Samberg testified that he assumed that employees of companies did not provide
members of his firm with confidential, material, non-public information. (1/23/06
testimony at 36-:;7). Thus, unless an exnployee made “a very clear statement of
;omething that [Samberg] believe[d] would be a material non-public statement”
be would not have concerns trading on that information (1/23/06 testimony at 36-
3n.

. Samberg testified that he had no concerns about Zilkha soliciting information
from Microsoft employees because he “would not have expected [Ziikha] to do
anything that he was not suppbsed to do.” (1/23/06 ;estixmny at 73). Samberg
made this assumption even though he knew Zilkha had never been a financial
analyst and, because Zilkha did not yet work for Pequot, could not have been
exposed to Pequdt’s policies or training regarding insider trading. Despite these
facts, Samberg left it to Zilkha to decide how to obtain information about
Microsoft. (1/23/06 testimony at 73), Samberg doesn’t remember having any
conversations with Zilkha about 1) whether or not he should call Microsoft; 2) the
impact his status (as a Microsoft employee who was going to work for Pequot)
should have on how he obtained information; or 3) the ways in which he should
or should not use his employment relationship with Microsoft. (1/23/06
testimony at 73). Samberg testified he had no concerns about asking Zilkha for
information about Microsoft, even though Zilkha was a Microsoft employee and

was coming to work for Pequot. (1/23/06) testimony at 92).
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9, Zilkha told the staff that he assumed that if Samberg asked him to call Microsoft
it must be proper because of Samberg’s greater experience in the financial sector.
(Zilkkha pr'offer).

10. Samberg testified that he did not remember receiving the information about the
carnings release from Zilkha, After reviewing the e-mail he asserted that it was
“not a meaningful comment.” While Samberg testified he would be very
concerned if the CFO of a company told him whether earnings would be bad or
good, he dismissed Zilkha's information as speculation and therefore would have
had no concerns about trading based-on it. (1/23/06 testimony at 100).

- 11. On April 19, 2001 Samberg bought 6000 Microsoft calls with a May expiration
date and a strike price of 65 and shorted 6000 Microsoft puts with the same
expiration date and strike price.’ (Trading Blotter).

12. Samberg was unable to give a specific explanation for this trade or any other
transaction involving Microsoft about which he was questioned. Before Zilkha
was hired, the fands Samberg managed did not employ a software analyst, much

. less someone following Microsoft. (1/23/06 testimony at 26). While Samberg’s.
trade established a long position, Pequot's technology fund, whichhad a »
successful track record and employed a twhnolégy analyst Samberg described as
highly trained, was shorting Microsoft. (1/23/06 testimony at 120-21). Samberg
testified that he did not pay attention to earnings releases and did not routinely try ‘
to Me money by assessing the impact such releases would have on a company's

stock price. (1/23/06 testimony at 112).

! These trades were made in funds managed by Samberg and he is ideatified on the tradeblotter as the
manager. Samberg testified that he had no knowledge of placing these trades. }
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13. Samberg gave two general explanations for his bullish investments in Microsoft
during this time period. First he pointed to an e-mail showed to him by the staff
in which he expressed a “hunch” that technology stocks were down so MIy
that it might be worth investing in some of them. This hunch prompted Samberg
to ask Zilkha about Microsoft in February 2001. (2/28/01 e-mail from Samberg to
Zilkha). However, Samberg's fands contimed to take short positions in
Microsoft in March and only invested on the long side starting in April.

14, Samberg also stated that he might have been investing in Microsoft durmg this
period as a hedge against the large short position in technology stocks held by
Pequot’s technology funds. (1/23/06 testimony at 120). Samberg himself labeled
both explanations “speculation.” (1/23/06 testimony at 120).

15. On April 19, 2001, at or right before the close of the market, Microsoft announced
its quarterly earnings. (Microsoft press release). Microsoft's results beat
estimates for revenues and earnings. (4/20/01 e-mail from Samberg to Zilkha).
Microsoft’s stock price rose 2.5 points (about 3.6%) on the 19™ and another point '
on the 20,

16. On April 20, 2001, Samberg closed out his April 19, 2001 position, realizing a
profit of approximately $1.6 miflion. That same day Samberg wrote Zilkha, in an
e-mail string containing the news about Mk:msoﬁ’§ earnings, “I shouldn't say
this, but you have probably paid for yourself already!” (4/20/01 e-mail from
Samberg to Zilkha). Samberg testified that this e-mail suggested that Zilkha had
been “helpful” in his trading in Microsoft, but he maintained that the explanations

he termed “speculation,” and not Zilkha's specific information about earnings
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from a Microsoft comptroller, explained these trades. (1/23/06 testimony at 127).
On April 23, 2001, Samberg sent and e-mail to senior Pequot managers that
Zilkha had a great profit and loss record based on his Microsoft input. (April 23,
2001 e-mail from Samberg to Broach and Schendel).

On April 25, 2001, Zilkha references a conversation with his *“former colleague in
charge of MSN planning” regarding whether Microsoft would be interested in
acquiring Earthlink and At Home, (4/25/01 e-mail from Zilkha cc: Samberg).
Samberg testified that he had no concerns about Zilkha providing him with the
information because he presumed that Zilkha was “acting in accordance with our
code {Qf ethics]. He was on our payroll at this time." (1/23/06 Testimony at 134),
Samberg made this assumptioﬁ even though it was Zilkha's fifth day, he was
Zilkha’s only supervisor, he didn’t know if Zilkha had received any ethics
training at this time, and he hadn’t spoken to Zilkha about the rules regarding
insider trading. (1/23/06 testimony at 144-45),

On Friday April 27, 2001, Samberg forwarded Zilkha a report that Microsoft was
pushing back the release of Windows XP from August to October. (4/27/01 e-
mail from Samberg to Zilkha). Samberg asked Zilkha “Is this True? Should [I}
be concerned about i_t?". (4/27/01 e-mail from Samberg to Zilkha) Later the same
day Zilkha wrote back to Samberg “My client side contact who is a Group
Product Manager tells me August is still the goal and [Microsoft] hasn’t changed
this — although he did ackhowlcdgc a ‘shit load of speculation in the press.””
(4/27/01 e-mail from Samberg to Zilkha)
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19. That same day Samberg bought 2500 June 70 Microsoft call options and shorted
2500 June 70 Microsoft puts. (Trade Blo&er) On April 30, 2001, the next trading
day, Samberg bought 2500 June 70 Microsoft call options and shorted 2500 June
70 Microsoft puts. (Trade Blotter).

20. Samberg, in testimony, said that Zilkha had sent him “an e-mail that says there is

( no change. Things that aren’t changed don’t comem me.” (1/23/06 t&timmy at
151).

21. The price of Microsoft’s stock dropped 2 points (or 3%) on April 27, the day that

. the report forwarded by Samberg was hitting the market. On May 1, 2001
Microsoft released a statement 1o “quell computer-industry speculation.” (May 1,
2001 article). The statement said noted that “there has been speculation about the
delivery date of Windows XP . . . This speculation is not true. Microsoft is still
on target for delivering Windows XP .. ..” (May 1, 2001 article). MicrosoRt’s
stock rose 2.4 points on the day of the May 1, 2006 press announcement. On May
2,2001, Samberg closed out his trades from the 27" and 30", realizing a profit of
a little less than $1 million dollars.

22. On June 15, 2001, Zilkha wrote in an e-mail to Samberg “Just spoke to one of my
buds at the company. He had 2 data points: 1) Orlando Ayala, in charge of sales
worldwide, told managers this week that the quarter looks set to end on a strong
note. 2) Bob McDowell, in charge of Microsoi"t Consulting Services, told my
friend that [Microsoft Consulting Services] was having a blow-out quarter.”
(6/15/01 e-mail from Zilkha to Samberg). Ayala and McDo;v‘ezi were both senior
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Vice Presidents at Microsoft. Samberg responded to Zilkha saying “good info.”
(6/15/01 e-mail from Samberg to Zilkha).

23. On June 18, 2001; Zilkha told Samberg that he had told an analyst at Goldman
Sachs about the information he learned about Microsoft on the 15®. Specifically,
he told the analyst, on a public call, that Microsoft was anticipating beating
earnings for the quarter. (6/18/01 e-mail from Zilkha to Samberg). Samberg

A responded to Zilkha that we “absolutely should not be relaying [information on
the analyst call] that you learn via contacts within the company.” (6/18/01 e-mail
from Samberg to Zilkha), Samberg forwarded his response to Zilkha to Kevin

' VOV’Brien. Pequot's General Counsel, with the message I think you’re going to
have a talk with the young man.” (6/18/01 e-mail from Samberg to O'Brien).

24. In testimony, Sarmberg said that he forwarded the e-mail to O’Brien because
O’Brien was in charge of enforcing Pequot’s policies, and it was against Pequot
policy to provide information on public calls with analysts. He denied that he
forwarded the e-mail to O’Brien because he was concerned that Zilkha bad
obtained confidential, material non-public information or that he was concerned
tﬁat Zilkha had told people outside Pequot that he obtained such information.
(1/23/06 testimony-at 189-90). O'Brien wrote an e-mail to Zilkha in which he
said “we need to have a discussion about material, non-public info.” (6/19/01 e
mail from O'Brien to Zilkha). Below his message was Zilkha's e-mail to
Samberg stating that Zilkha had shared the information he learned from Microsoft

on the public conference call.
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25. On June 20, 2001, Samberg asked Zilkha if he had “any flavor on [Microsoft]”
(6/20/01 e-mail from Samberg to Zilkha). Zilkha wrote back that he “didn’t bear
back re [Microsoft].” (6/20/01 e-mail from Zilkha to Samberg). Zilkha told the
staff that there came a time when Microsoft employees stopped returning his
phone calls. He related a specific instance in which the same person who had
provided the information that the Microsoft CFO was more relaxed (referenced
above) didn't return his calls.

26. Other than covering soon-to-expire options, Samberg did not trade in Microsoft
securities after he traded after receiving the information regarding Windows XP.

27. Zilka was asked by Samberg to leave Pequot at the end of September 2001,
{9/28/01 e-mail from Zilkha to Samberg). We believe that Samberg fired Zilkha,
at least in part, because he no longer haS access to confidential, material, non-

public information regarding Microsoft and therefore was no longer of use to Sam
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Pagelof 1

Humes, Richard M.

From: Hanson, Robert

Sent: Friday, July 14, 2006 3:11 PM

To: Bresnan, Petar

ce: Ricclard}, Walter; Elchner, Jim; Kreltman, Mark J.

Attachments: chron since sepl.doc; wells facts.doc
Pater,
Attachad are two documents that may be helpful in connection with next week's planned meeting on Pequot. The
first is a chronology of our investigative steps since September 2005.0on the case. The second is a welis outfine
Jim prepared for Pequot, when we are looking at the Microsolt trading by Pequot. There are additional facts that
we subsequently leamned (included in that memo) which make that case a tough one.

We have not prepared any action memos other than the original formal order memo; at this stage we are not
racommending any actions.

if you have any questions, or need any other information please lat me or others know,

Bob

From: Eichner, Jim

Sent: Friday, July 14, 2006 2:19 PM
To: Hanson, Robert

Subject:

09/15/2006 - SEC 0002876
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UNITED STATES SENATE
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Joint Investigation

_______________ x
In the Matter of: :
TRADING IN CERTAIN'SECURITIES,:
No. HO-9818, and the SEC's H
TERMINATION OF EMPLOYMENT OF :
GARY AGUIRRE :

November 15, 2006

Whereupon,

MARK KRIETMAN
was called for examination by counsel for the Senate
Judiciary Committee and the Senate Finance Committee,
pursuant to notice, commencing at 1:07 p.m.
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Investigator
U.S. Senate Committee on Finance

JASON A. FOSTER, Esq.
Investigative Counsel
U.S. Senate Committee on Finance

HAROLD H. KIM, Esqg.
Chief Civil Counsel
U.5. Senate Committee on the Judiciary

HANNIBAL G. WILLIAMS II KEMERER, Esq.
Counsel
U.S. Senate Committee on the Judiciary
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MS. STEPHANIE MIDDLETON
U.S8. Senate Committee on the Judiciary

MS. JANE O. COBB
Director
Office of Legislative Affairs

MR. MARK KRIETMAN

Assistant Director

Division of Enforcement

U.S. Securities and Exchange Commission

SAMUEL FORSTEIN, Esq.

Assistant General Counsel

Litigation & Administrative Practice
U.S. Securities and Exchange Commission
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33
group and whether or not there was some improvement in
management that I should undertake.

MR. FOSTER: And you learned about these
concerns from Mr. Berger?

MR. KREITMAN: I think so. I don't specifically
recall, but I would assume that's the case because I
addressed this e-mail to Paul.

MR. FOSTER: Through an in-person conversation,
or over the phone, or by e-mail?

MR. KREITMAN: I'm sure it would have been in
person.

MR. FOSTER: 1In person.

MR. KREITMAN: My relationship with Mr. Berger
was such that a complaint about my performance would
certainly be communicated face to face.

MR. FOSTER: How close in time to this e-mail do
you think your conversation with Mr. Berger was about the
complaints?

MR, KREITMAN: I'm sure it was a matter of days,
at the most. I take criticism 6f my performance very
seriously and would immediately investigate to séei
whether or not I was at fault and, if so, how I could
improve.

MR. FOSTER: On the second page of the exhibit,

you see the date there is August 1, 2005, 6:28 p.m.
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I didn't get the sense that he went in and winged it, but
do you get the sense that when he took Mr. Mack's
testimony he was winging it?

MR. KREITMAN: ©No, he didn't wing it. 1In fact,
I reviewed the outline, along with Mr. Hanson.

MR. KEMERER: Okay.

After June 15, 2006, did something occur that
undermined the emphasis that the SEC was placing on the
Microsoft trades aspect of the Pequot investigation?

MR. KREITMAN: What point in time?

MR. KEMERER: Post-June 15, 2006.

MR. fORSTEIN: I'm not sure what you mean by the
word "undermine” in that context.

MR. KEMERER: We'll let him answer and then I'11
clarify if he has a question.

MR. KREITMAN: Well, at some point in time the
Microsoft aspect of the case, which appeared initially to
be the most promising because we had a tipper, an
information, weakened because of two factors.

One, the informant proved not susceptible of
corroboration. People that he told us conveyed tﬁe
information te him from Microsoft denied it. One of
them, if T recall correctly, denied knowing him at all.

Secondly, at least one piece of the information,

it turned out Goldman Sachs had made public to their
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66
clients priqr to their making it public in an analyst
report.

MR. KEMERER: Okay.

And those developments occurred after June 15,
20067

MR. KREITMAN: I'm not sure when they occurred.
Those were the reasons that we became less concerned
about the Microsoft aspect of the case.

MS. MIDDLETON: Could you talk about that for a
minute? Goldman Sachs had made it public to their
clients and, therefore -- one of their clients being
Pequot?

MR. KREITMAN: I'm not sure that they did make
it -- Pequot did receive it that way.

MS. MIDDLETON: Was Goldman Sachs making it
public to their clients, so that meant it was no longer
material nonpublic information?

MR. KREITMAN: It did damage to our argument
that it was nonpublic. k

MS. MIﬁDLETON: Okay.

And was there something about Goldman Sachs
making it public té their clients before they made it
public in an analyst report? Is there something
troublesome about that to you?

MR. KREITMAN: Do you mean personally, or =--
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73
MR. KREITMAN: Yeah. They're hard to try.
MS. MIDDLETON: So --
MR. KREITMAN: From my trial experience, I
thought that it was a case you couldn't try. First of
all, there was an ethical issue as to whether or not -- I

mean, it was in my mind, whether or not, you know, you
bring a case and try to essentially extort a settlement
when you're not prepared to put the case to a neutral
trier. But even if you don't have that gualm, it's very,
very unlikely that you would be able to settle a case on
that kind of evidence.

MS. MIDDLETON: Now, the Microsoft case was
something that the U.S. Attorney's Office was working on
with you, correct?

MR. KREITMAN: Yes.

MS. MIDDLETON: And so did they agree with that
assessment?

MR. KREITMAN: Yes. They lost interest as soon
as they got a taste of Zilkha, unfortunately. They were
very enthusiastic at first, and that's what Gary got the
big Perry for, his presentation to the U.S. Attorney,
getting them interested in Microsoft.

But, you know, once ~- one of the people that he
said -- that Zilkha said he got the information from, I

believe, had moved to Brazil. They couldn't get ahold of
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that person. One said he or she didn't tell him.

The other, as I recall, said I don't even know
the guy. So, we lost the support of the U.s. Attorney in
the case, and I think rightfully so. I think it became a
civil case you couldn't try, much less a criminal case.

MS. MIDDLETON: So was there a proffer? I mean,
Zilkha made a proffer?

MR. KREITMAN: Yes. I think there were a couple
of proffers from Zilkha, if I recall. Both =-- I think
they were joint proffers between us and the U.S. Attorney
in the Minnesota District. I was in favor of it. That's
my recollection.

MR. KEMERER: Does that make him a cooperating
witness, or no, the proffer?

MR. KREITMAN: I don't know. I don't know much
criminal procedure.

MR. KEMERER: Does one go through a proffer
without a cooperating witness? I mean, you can't fbrce
their testimony. It's up to the grand jury.

MR. KREITMAN: It's done with a "queen for the
day" letter. Both we and the U.S. Attorney give a "queen
for the day" letter, which says that anything you say we
can't use against you, except to impeach.

MR. KEMERER: Uh-huh.

MR. KREITMAN: So that's the quid pro quo.
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MR. KEMERER: ' You talked about trying insider
trading cases and mentioned that they're largely
circumstantial. Was this a case where you had more
direct evidence than you typically do?

MR. KREITMAN: Yes. We had Zilkha. Taht's why
we thought it was a great case.

MR. KEMERER: But you had e-mail.

MR. KREITMAN: That's right. The e-mail is -~

MR. KEMERER: Not circumstantial.

MR. KREITMAN: No, it's not circumstantial, but
it's a little vague. You know, we had Zilkha. That's
why we loved this case, we loved Microsoft.

MR. KEMERER: Ckay.

MR. KREITMAN: When I said that's
circumstantial, the reason is because if they have direct
evidence, they don't go to trial. Rarely ~- I mean,
usually, then they settle. If it's circumstantial, then
it's a shot for the defense and they take it to trial
sometimes.

MS. MIDDLETON: Did you meet with Mr. Samberg's
lawyers to discuss the evidence against him in the
Microsft trading?

MR. KREITMAN: I did not.

MS. MIDDLETON: Soemone from your staff did. Is

that right?
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to stay with us indefinitely. He had told me at one
point that he would stay on until September. And since I
say here "staying on until December™, that must have had
some significance, but I don't remember what.

MR. FOSTER: So you don't recall whether you had
an understanding or not that he intended to stay on at
that point after receiving this e-mail?

MR. KREITMAN: I knew that he was not going to
stay on indefinitely, but I could never get a commitment
to him as to how much time I could plan on him being
here.

MS. MIDDLETON: And you knew that because he
just kept threatening to quit?

MR. KREITMAN: He did quit.

MS. MIDDLETON: Did quit.

MR. KREITMAN: And he repeatedly said that he
could not continue to work in this kind of a structured
environment, and I took him at his word.

MS. MIDDLETON: Could I jump back to the
Microsoft investigation? Could you have issued a Wells
notice to Mr. Samberg based on the evidence, including

the e-mails, between him and Zilkha such that it was

- placed squarely before him and that there wés -- isn't

that the purpose of a Wells notice?

MR. KREITMAN: This wasn't nearly enough
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evidence for a Wells notice. In a Wells notice, the
purpose of a Wells notice is to advise an entity or a
party or a person that we intend to make a recommendation
to the Commission to bring a Federal injunctive lawsuit
against you or an administrative proceeding.

We never got to that point, so it would be
inappropriate and an abuse of the Wells process to do
that. And Wells are very expensive. I mean, you know,
to get a Wells prepared is a very expensive proposition,
so we don't do it lightly. In fact, it's also --

MS. MIDDLETON: Why?

MR. KREITMAN: Not for us, but to the defense
point.

MS. MIDDLETON: Oh.

MR. KREITMAN: And nowadays, most defense
lawyers consider that Wells as a disclosable event. So
there's a lot of négotiation in many cases before you
Wells somebody. Sometimes it's lots of meetings,
sometimes people make pre-~Wells submissions.

From our point of view, that's very troublesome
because it delays cases and we feel as though it may be a
little bit abusive. But receiving a Wells is =-- you
know, that's likely to be in the paper and it's almost
always disclosed if you have disclosure obligations.

It's a serious step.
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Commission to sue Pequot or Samberg, so I would not Wells
them. I consider that to be abusive.

MR. PODSIADLY: Does the SEC use the Wells
process as leverage for anything?

MR. KREITMAN: No, that's not its purpose. kIts
purpose is to afford a potential respondent or defendant
the opportunity to persuade us not to go to the
Commission to seek authorization to bring an action
against them. I think it would be inappropraite to use
it as a lever for any purpose.

MR. PODSIADLY: So you wouldn't use a Wells
notice, or the threat of a Wells notice, as part of a way
to perhaps get a tolling agreement?

MR. KREITMAN: No. ©Oh. You may not know it,
but Wells are discretionary.

MR. PODSIADLY: Uh-huh.

MR. KREITMAN: We don't have to Wells somebody.
So 'if we want & tolling agreement --

"MR. PCDSIADLY: Uh-huh.

MR. KREITMAN: And I've never had a request for
a tolling agreement refused, because what's unsaid is
that if you don't agree to a tolling agreement, at which
time you can persuade us not to sue you, you force us to
sue you, we're not going to let the statute expire. So

everybody always agrees to tolling agreements. And, as I
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MR. KREITMAN: Yes. I can't remember
specifically what I discussed. I discussed -- I know I
discussed generally with him his performance and his
conduct, but I don't have notes of the conversation and I
can't say specifically what was discussed.

MS. MIDDLETON: Okay.

So you don't know whether you discussed
organizational skills, the subpoenas, or any other
specifics that you can recall.

MR. KREITMAN: That's right.

MS. MIDDLETON: As you understand it, what's the
purpose of having that discussion and this form, and
people signing this form?

MR. KREITMAN: To alert an employee to areas in
which their performance and/or conduct needs to improve.

MS. MIDDLETON: Okay.

So are you saying this document, where
everything is rated "Acceptable" -- strike that.

MR. KREITMAN: Okay. "Acceptable" is a pretty
low threshold, in practice.

MS. MIDDLETON: But the reason you did not check
anything "Unacceptable"” is you believe it would haev led
to a Performance Improvement Plan, correct?

MR. KREITMAN: Yes, I think it would.

MS. MIDDLETON: Or termination.

LISA DENNIS COURT REPORTING
410-729-0401
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MR. KREITMAN: Well, probably both. Yeah. I
mean, it was too heavy a hammer at that point, it seemed
to me.

MS. MIDDLETON: And then what happened after
June 1, '05 that --

MR. KREITMAN: Well, his behavior continued to
deteriorate and it was clear to me that he was not going
to be able to work in the environment that he was
required to work in, as he himself said.

MS. MIDDLETON: When it became clear to you, did
you put him on a Performance Improvement --

MR. KREITMAN: I did not. He was a probationary
employee so it wasn't necessary.

MR. KEMERER: That's a legal conclusion. Right?
I mean --

MS. MIDDLETON: Well, you just said if you had
checked "Unacceptable" you would have had to have put him
on a Performance Improvement --

MR. KREITMAN: Correct. That's my

understanding. But he was on probation anyway. His

first year was probationary, so it was -- to put him on a
Performance Improvement Plan -- I mean, he was already on
probation.

To take that step would essentially be saying,

at this point in time, it was very difficult to conceive

LISA DENNIS COURT REPORTING
410-729-0401
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Hardy, Melinda

From: Ribelin, Eric

Sent; Friday, February 25, 2005 11:26 AM
To: Fay, James

Subject: RE: MHO -9818 ~ emaii production

You may be right, but I'il tell you a record is getting built.

From: Fay, James

Sent: Friday, February 25, 2005 11:25 AM
To: Ribelin, Eric

Subject: RE: MHO ~9818 - email production

I have faith that you will stay the course, but let me say this: I have seen
these enf. Lawyers get all huffy before. They are empty suits. When push
comes to shove, no one in the SEC is going te take on FF or any other nmajor
player. Not going to happen. Witness the touchy feely "conference" you are
going to have next week. When FF gets a handle on the email, they will
produce them, and not before...sorry, not what you want to hear...

————— Original Message----—

From: Ribelin, Eric

Sent: Friday, February 25, 2005 11:22 AM
To: Fay, James

Subject: RE: MAC ~9818B ~- email production

I will continue to be outraged and I will be heard. Meanwhile, this
investigation ain't going away.

————— Original Message--—-~-

From: Fay, James

Sent: Friday, February 25, 2005 11:19 AM
To: Ribelin, Eric

Subject: RE: MHO ~9818 -~ email production

I think you are dead on; That FF doesn't realize that they are supposed to
search back up tapes? That is absurd. RAnyone from FF who actually says that
should be the subject of a criminal referral. These guys are the most
sophisticated guys around. Back up tapes? That is like not knowing that you
have to search your garage...and we are letting them gét away with it.

————— Original Message—-—--

From: Ribelin, Bric

Sent: Friday, February 25, 2005 11:10 AM
To: Fay, James

Subject: RE: MHO -9818 -~ email production

3 or more former employees of Broadcourt are at Pequot. Direct line of info
perhaps. What do you think about “it's a lie. And we're the ones being lied
£o?" We need to start whacking these hacks with 102(e). That'll stop the
obstruction.

————— Original Message——w--——

From: Fay, James

Sent: Friday, February 2%, 2005 10:57 AM
To: Ribelin, Eric

Subject: RE: MHO -9818 -~ email production

I am not so sure I followed the K&L guy’s email. They don't save email,
unless they do? And there is 30K of Pequot email? ©Of course, depending on

1 SEC 00005653



264

how they search, there may be tremendous repetition. For example, .if I have
3000 emails on my system today, and one year from now you ask for all my
email. I would give you 3000 for Feb. 3000 plus the 100 added in March, 3100
plus the 100 added in April...see what I mean? I have no idea how many people
are writing back and forth, but that is a lot of email!! Oh, Baby...

----- Original Message-----

From: Ribelin, Eric

Sent: Friday, February 25, 2005 10:00 AM
To: Fay, James

Subject: FW: MHO -9818 -- email production

————— Original Message-—----

From: Ribelin, Eric

Sent: Friday, February 25, 2005 9:56 AM

To: Aguirre, Gary J.; Hanson, Robert; Foster, Hilton
Cc: Kreitman, Mark J.

Subject: RE: MHO -9818 -- email production

"Privilege" is a red Herring. It's a lie. And we're the ones being lied to.

From: Aguirre, Gary J.

Sent: Friday, February 25, 2005 5:59 AM

To: Hanson, Robert; Ribelin, Eric; Foster, Hilton
Cc: Kreitman, Mark J.

Subject: FW: MHO -9818 -- email production

Is there another reason Pequot has straight armed our efforts to get its e-
mails and schedule exams to the point it appears to accept the risks of
Commission proceeding? Is Pequot waiting to get the 31,000 Pequot-Broadview-
Jeffries e-mails from Jeffries so they can be considered before exams proceed?
I thinks so. I suspect that Pequot-Fried Frank thought these e-mails were
going to stay buried.

At the risk of being repetitive, having 31,000 Pequot e-mails pop up is
startling. That’s something like 80 e-amails a day between Pequot, Broadview
and Jeffries. These e-mails are all before the splash about e-mails in 2003.

For those that don’t recall the history, Broadview, a B-d, was the adviser to
Elite when it was acquired by the Thomson Company. Broadview itself was later
acquired by Jeffries. I have always believed the Elite acquisition, all facts
considered, is the strongest SRO referral. It was the fixst matter discussed
in the formal action memo. Jeffries-Broadview are now represented by
Kirkpatrick-Lockhart (Eilleen Clavere). A number of Broadview graduates are

now with Pequot, including both ~ (suspected tippee) whose
exams are scheduled for April.

has frequent meetings with Broadview and for sure knows what’s going
on with the case. I have also believe Clavere is coordinating the Broadview
defense with Audrey.

Both Jeffries and Pequot have been playing the “I didn’t know you wanted us
pull e-mails from backup tapes game.” Jeffries also claimed until this week
that it had no incoming e-mails and thus no Pequot incoming e-mails. The
Jeffries version of the game ended when we included the backup tapes in our
recent subpoena and began asking who the compliance officer was for the period
in question. Clavere asked me several times whether I really wanted the backup
tapes. Each time I said yes unless she convinces me that we have everything.

Pequot must be petrified by Broadview’s breaking ranks and produci?g 31,000
Pequot-Broadview e-mails to us. The e-mails Jeffries produces may include some
2 SEC 00005654
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of the Pequot “double deletes.” I would alsc assume that Pequot or Fried-Frank
has made arrangements to get them or already has them.

In the e~mail below (sent yesterday), Kirkpatrick-Lockhart is trying to buy
some more time to restore the e-mails. This is also the first time they reveal
to us the existence of the 31,000 Pequot e-mails they’re holding. Is it
appropriate to ask Clavere if she has any reason to believe her client is
providing or intends to provide the 31, 000 e-mails to Pequot? If this is
going on, it is more likely being done under the cover of “privilege,” like
the one Pequot is asserting in connection with its own e-mails., The review by
Fried-Frank of the Broadview e-mails would be privileged, but not the delivery
of the e-mails by Kirkpatrick or Jeffries-Broadvew to Fried-Frank.

Gary

----- Original Message-—---

From: Guo, Xinxin

To: Aguirre, Gary J.

Cc: Clavere, Eilleen

Sent: 2/23/2005 9:43 PM

Subject: MHO ~9818 -~ email production

Dear Mr. Aguirre,

I'm sending out a box of documents and 1 CD to you via FedEx tonight. I
wanted to give you a status report on Jefferies' email search efforts
and would like to request an extension of the February 24th document
production deadline accordingly.

As you are aware that prior to December 1, 2003, as a matter of its
email retention policy, Broadview did not retain any incoming and
internal emails of its employees. Consequently the incoming and intermal
emails during the specified periods were not archived, However, as we
later found out, certain incoming and internal emails may have been
saved under certain circumstances. For example, if a Broadview employee
had saved the incoming or internal emails in his or her mailfile, then
such emails can be retrieved. However, this search of individual
employee mailfile is very labor intensive and time consuming. As of
today, Jefferies IT staff has performed the following searches:

#1 -~ Searching all officially archived emails from 01/01/2002 tbrough
06/30/2003 for select keywords:

* For “"pequot® OR "pequotcap.com™ OR "pcm” there were 31,159
emails that were returned.

* For "elite” OR "elite.com" there were 40 997 emails that were
returned.

Because Jefferies and Broadview share the same archive,
Jefferies 1T staff is in the process of separating Broadview's emails
from the search results.

#2 ~ Searching all Broadview mailfiles that still exist from 01/01/2002
through 06/30/2003 for select keywords:
This search was performed as follows:
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* On the Broadview mail servers, an agent was run that went
through every mailfile where a person document existed and pulled a copy
of any email still in their mailfile from 01/01/2002 through 06/30/2003
and put it in a separate Notes database

On the Broadview mail servers, an agent was run that went
through every mail-in database and pulled a copy of any email from
01/01/2002 through 06/30/2003 and put it in a separate Notes database
(mailsearchjanelle2.nsf).
* On the Broadview mail servers, an agent was run that went
through every orphaned database and other files, and pulled a copy of
any email from 01/01/2002 through 06/30/2003 and put it in a separate
Notes database (mailsearchjanelled.nsf).
* The above 3 new databases were indexed and keywords searched.
* In the above 3 new databases, "pequot"™ OR "pequotcap.com” OR
"pcm" were searched and the results placed in another database called
BVMailsearchPequot. There were 509 emails found.
* In the above 3 new databases, "elite"™ OR "elite.com" were
searched and the results placed in another database called
BVMailsearchElite. There were 1,897 emails found.

#3 - Calendar Entry search found in Broadview Mailfiles:
This search was performed as follows:

* On the Broadview mail servers, an agent was run that went
through every mailfile where a person document existed or an orphaned
mailfile, and pulled a copy of any calendar entry still in their
mailfile from 01/01/2002 through 06/30/2003 and put it in a separate
Notes database (mailsearchjanelle3.nsf).

* The above database was indexed.

* All 51 names of Attachment A Non-Exclusive List of Pequot
Employees was searched, and there were no calendar entries found for any
of these people.

* Searches for "pequot" OR "pequotcap. com" OR "pcm"™ were
performed. -5 calendar entries were found and placed in a folder on
BVCalendar5. "elite"™ OR "elite.com™ was also searched for and 49
calendar entries were found and placed in a different folder.

#4 - A search of all Jefferies' official archived emails for the
individuals and timeframes specified in Exhibit C of the Subpoena.

#5 - A search of all the Broadview mailfiles for the individuals and
timeframes specified in Exhibit C of the Subpoena.

On the Broadview mail servers, an agent was run that went through

every mailfile where a person document existed and pulled a copy
of

any email still in their mailfile from 01/01/2002 through
06/30/2003

and put it in a separate Notes database (mailsearchjanelle.nsf)..

This database was indexed.

A search was done for each person's name and it had to be present
in

any one of these fields - From; SendTo; BlindCopyTo; CopyTo;

Recipients; Principal. Their last name was used as well as their

internet email address.

Results of the search were placed in a new database called

BVMailfileSearch5 with a folder for each person.

#6 - CD search of ¢Jg Mailfiles.
Due the extensive number of searches involved here, we expect to receive

the CDs that contain the search results in the next few days. I will
4 SEC 00005656
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promptly forward them as soon as I finish reviewing their contents. I
understand that, based on your conversations with Eilleen Clavere, a
Lotus Notes format of the emails would be acceptable to you.

Thanks very much for your patience and understanding. Please feel free
to call me if you have any questions. As always, if there are any
additional documents that we found responsive to the Staff's request
during this process, we will promptly forward them to the Staff.

Regards,

Xinxin Guo, Esq. E

Kirkpatrick & Lockhart Nicholson Graham LLP

Four Embarcadero Center 10th Flr

San Francisco, CA 94111

Direct: 415-249-1013

Fax: 415-249-1001

www.klng.com

This electronic message contains information from the law firm of
Kirkpatrick & Lockhart Nicholson Graham LLP. The contents of. this
e-mail are confidential and may be protected by the attorney-client or
other privileges. The information is intended for the use of the
addressee(s) only. If you are not an addressee, note that any
disclosure, copying, distribution, or use of the contents of this
message is prohibited. If you have received this e-miail in error,
please contact me immediately at the phone number or addresses above.

s SEC 00005657
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Humes, Richard M.

From: Aguirre, Gary J.

Sent: Friday, May 20, 2005 10:06 AM
To: Kreoltman, Mark J.

Subject: RE: Pequot immediate goai
Thanks.

Gary

From: Kreitman, Mark J.

Sent: Friday, May 20, 2005 9:55 AM

To: Aguirre, Gary J. .

Ce: Berger, Paul; Hanson, Robért; Ribelin, Eric; Poster, Hilton; Eichnex, Jim; Conroy,
Thomas

Subject: RE: Pequot immediate goal

Sounds like Garyils strategy outsmarted {(or terrified} Audrey and is resulting in real
progress. Excellent!

From: Aguirre, Gary J.

Sent: Friday, May 20, 2005 9:43 aM

To: Kreitman, Mark J.; Hanson, Robert

Cc: Ribelin, EBric; Foster, Hilton; Eichner, Jim: Conroy, Thomas
Subject: Pequot immediate goal

I will be working out details on subpoena production with Audrey today and Monday.
The bottom line:

1) . March 22 subpoena. E-mails for 27 Pequot employees immediately. remaining 7 within
two weeks. Not produced: 200,000 being held for privilege review. I will get criteria used
by FF for attorney-client texm search on Monday, including names of attorneys on list. I
expect to cut this down to gsomething realistic during Tuesday phone call., Have some issues
to work out with our IT staff. .

2) February 7 subpoena. Three types of e-mails sought: issue related, trader related,
and compliance related. Trader related produced during week of May 6. Issuer related and
compliance related was the toughest nut. Relevant e-mails will go up on Iconnect as we

. designate: 60 employee years of e-mails per month until subpoena satisfied or we call it
off. We can do this weekly as case development dictates. Again, the tricky part is
privilege material which I -am dealing with on Monday and Tuesday.

SEC 0003875
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From: Aguirre, Gary J.

Sent: Tuesday, June 28, 2005 5:46 AM

To: Hanson, Robert

Cc: Kreitman, Mark J.; Ribelin, Eric

Subject: GE-Heller: Obstacles and propsed next steps

This memo summarizes the proposed steps for advancing the investigation of
the GE-HF investigation. 1 have other thoughts regarding how we might advance the
investigation of other SRO referrals (¢.g., Elite Information and Blue Coat Systems)
as well as the efficient identification of other insider trading activity.

I assume you have reviewed memo 1 which summarizes Samberg’s testimony on
why he traded in HF and GE. His explanation of his HF trading lacks credibility and
he has none on GE. Still, we need to establish the likely path through which the
material nonpublic information (MNI) flowed to Samberg. Proposed below are five
avenues for establishing that path.

A. Documents-Testimony from the five investment bankers (CSFB, Morgan
Stanley, JP Morgan, Lehman and Merrill Lynch) or the two principals
(GE and HF).

I discuss these possible tip sources in asccndmg order, given what we know now,
of probability. .

The least likely sources at this point are Heller, Merrill Lynch, and Lehman. We
have no evidence of any Samberg-HF contacts. Samberg denied having any contacts
with HF. He could not identify any of the HF employees involved in the acquisition. -
Merrill was consulted by Fuji Bank very early, was not hired, and was not heard from
again. Yesterday, Merrill produced documents pursuant to our subpoena on a CD
which 1 will review when they have been posted to Iconnect. Hence, its status could
change if something shows up. Samberg did testify that he might have spoken with
someone from Merrill. Also, there were a huge amount of hard and soft dollar
commissions that went to Merrill from July 1, 2001, through June 30, 2002
(approximately $16 million). The chronologies indicate that Lehman, which had
investment banking ties with Heller, did not become involved until just before the
announcement of the acquisition in late July 2001. | have not as yet served a
subpoena on Lehman.

JP Morgan is up on. notch as a source of a tip. It consulted with Fuji from
beginning to end. However, Samberg testified he knew no one on the JP Morgan
acquisition team. JP Morgan’s counsel wrote that there were no e-mails between
Morgan’s and Pequot. Additionally, Samberg testified that he does not recall anyone .
having any contacts with anyone from JP Morgan in 2001. In short, we have no leads.

Up another notch as a tip source is GE. Samberg knows two members of the GE

acquisition team, ‘i and NEERI——_— mWas an outside director
and there are few e-mails between him and Samberg in 2001. One e-mail suggests
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that SN and Samberg met in January 2001. Samberg testified he was not certain
he knew _in 2001. However, his testimony regarding SENgERp was a little
suspicious (RT I p. 28, 1. 20-p. 31 1. 14). Samberg has a much stronger relationship
with@samSFR CEO of GE Asset Management. It dates back to the late nineties.
He attends basketball games witlgisif¥® When [ asked Samberg if he ever discussed
GE business withulsiymmmin these games he responded, “What do you mean by discuss
‘GE businesses?’” However, GE’s chronology indicates that both Myers and Wil
did not learn about the HF acquisition until just before it was announced. However,
there is no accuracy warranty with the chronos; Chrysakos—the GE VP that went to
prison as a tipster on GE-HF—was not even mentioned in the GE chronology to the
NYSE. I have asked GE, represented by Wilmer-Cutler, to submit a more complete
chrono in view of the Chysakos omission.

The second highest probability of the tip would be Morgan Stanley (MS), which
consulted with GE, for two reasons. First, MS is Pequot’s prime broker. Samberg
rattled off about ten names of higher echelon MS people he knew in 2001, though he
denied knowing any of the individuals on the acquisition team that consulted with
GE. More importantly, there is the Mack connection. The rub is that Mack left MS in
March or April 2001, before MS knew about GE-HF. However, Mack came from the
institutional side of MS and had been expected by the media to bring many of its
bankers with him to CSFB, implying the depth of his relationships with MS bankers
that might have known about GE-HF. It later became public that there was a
contractual prohibition in Mack’s severance agreement precluding him from hiring
away MS staff. Yesterday, we received a packet of Samberg-MS e-mails. from MS
for the period before Mack left MS. The more interesting e-mails would be those after
he left and after MS learned about GE, which have not as yet arrived. I doubt we will
find anything like a tip, but we find him being chummy with somebody who knew
about GE-HF. : '

The top spot goes to CSFB, which consulted with HF, for reasons you know. This
could of course change if it turned out that Mack had no significant contacts at CSFB
until after July 2. As you know, we have subpoenaed communications between Mack
and Pequot from June 1, 2001, until June 2004, when he left CSFB. My view is that
'we should broaden the subpoena to obtain (1) all communications between Mack (we
pow have his e-mail address just before he started with CSFB) and CSFB for the two
months before he began with CSFB and (2) all documents relating to his phase in as
CEO at CSFB generated during June and July.2001. Further, I think we need to take
Mack’s testimony and simply nail down whether he will admit that he knew about the
GE/HF acquisition from any source. Obviously, lie could have learned this at either
CSFB or MS. Since the GE-HF info could have been communicated to him in the
regular course of business from CSFB, and thus third partics would be innocently
involved, he might actually tell us if this occurred. If this was the tip path, the
question would be when: the closer to June 29 or the morning of July 2, the stronger
the case that he was the tipster. As discussed in my first memo, please keep in mind
that Samberg was a heavy purchaser of HF on July 2 and tried to buy more than twice
the amount he actually executed. I have #sked Tom Conroy to get BOA
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put in at the opening or during the day. If it was put in during the day, the tip could
‘have come on the moming of July 2. If by any chance that is when Mack learned of
the acquisition, he would look very much like the tipster.

It is also important whether Mack had his GE/HF information refreshed during
July 2001. On July 9, Samberg, for some reason, only tried to buy 15,000 shares of
_HF. The next day, he directed his trader to purchase 455,300 shares of HF. What did
he learn between his July 9 order and his July 10 order? Did Mack have his
information refreshed at this time? '

In short, the broadened subpoena and Mack’s testimony could (1) point to Mack
as the tipster or (2) eliminate Mack as the tipster and thus suggest we eliminate CSFB
and look closer at the other candidates. - .

B. Production of additional e-mails.

A second possible source of evidence indicating the tipster for GE/HF is the
yet un-produced e-mails of Pequot. There are two possibilities. First, Pequot is
holding aa now unknown number of e-mails and instant messages for privilege
review. Fried Frank has represented that there are no e-mails to or from Samberg for
the period of April 15, 2001, through July 31, 2001, among the withheld e-mails and
-IMs. I do note that there are several e-mails to and from Pequot’s General Counsel at
the critical time relating to “investment decisions.”

A second possible source, and probably the only realistic one for GE/HF, is
the backup tapes. There are four classes: the Andor tapes, the missing tapes, the
damaged tapes, and the non-exchange server tapes. Irvine Pollock and Larry Storch
have been hired for the task of ascertaining what happened to the missing tapes,
locating any other non-exchange server tapes with e-mails, and retrieving any e-mails
from the damaged tapes. I see Pollack-Storch as PCM’s protective wall of integrity
around the tapes. Shame on anyone who suggests Pollack-Storch is not getting to the
bottom of backup tape brouhaha. As you know, I have written Audrey Strauss
regarding the newly discovered non-exchange server tapes and got a reply form Larry
Storch, which did not respond to my questions, e.g., which Pequot employee had
possession of the recently discovered non-exchange server tape from which e-mails
were retrieved, 1 think Audrey has the best of all worlds right now regarding these
three categories of tapes: the Pollock-Storch wall of integrity and my inability to
press them for answers to pertinent questions. Mark’s call last week to Fried Frank
may get Pollack-Storch to concede they simply represent Pequot.

) The circumstances involving the backup tapes may be an obstruction of
justice case. How and when did dome of the tapes get damaged? How did some get
lost? If I have to take this on without some guidance, it is a very big job.
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That leaves us with the Andor tapes. I understand that Audrey will send me a
response next week to my request from legal authorities supporting Pequot’s assertion
of privilege. ’

C. Peter Dartley.

So far, outside of Samberg, Pequot e-mails/documents indicate only one other
Pequot employee knew anything about the GE/HF trades, Peter Dartley. On July 11,
2001, Samberg wrote Dartley, “Where are we on HF?” Dartley was Samberg’s chief
trader in July 2001. Samberg dealt directly with him and often gave him directions to
make trades. The quote above suggests that this was done on HF. Dartley posted the
HF trades and the GE trades to the handwritten Pequot trade blotter.

Dartley was also an intermediary when Samberg needed information about
engaging in an arbitrage transaction on GE-HF after the announcement of the
acquisition but before the close. Other e-mails suggest that Dartley was Samberg’s
confidante on investment decisions and other matters.

Pequot’s employment list indicates that Dartley started work with Pequot in
1994 and never left. This is not accurate. The Chief Trader at MS told me that Dartley
left (I think retired from) Pequot and later rejoined Pequot some time in 2003 in his
current position as a “Managing Director.” His new assignment was to restructure
Pequot, an assignment that says volumes about Samberg’s trust in Dartley. If any
incriminating e-mails exist, 1 suspect they would be between Samberg and Dartley.

I think we should issue a subpoena for all e-mails to and from Dartley from January
1, 2001, to the present, as we have with 34 other Pequot employees. He should also
go to the top of the testimony list.

D. The emerging mosaic of Samberg’s activities during June and July 2001

As you know, Nancy has been working on an Excel spreadshect that includes
key e-mails to and from Samberg, including those to/from or mentioning Mack. It
also contains trading info and info from the GE-HF chronologies. Relevant data from
phone records and credit cards will be entered as it arrives. This mosaic, especially
with input from CSFB or MS regarding Mack, could became a clearer and clearer
picture of the path of the tip.

E. Calls to former Pequot employees

2001 was a turbulent year at Pequot. Many people left with Dan Benton to
form Andor. Others simply left. Some appear to have been fired. Eric and { have
frequently discussed questioning former Pequot employees. Of course, the closer they
were to Samberg in June or July 2001, the better. One obvious candidate is gy
Whineelp Samberg’s secretary in June and July of 2001. She left in mid-October
2001, which means she could have gone to Andor. Among other things, she kept his
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daily calendar. There is a dilemma here: if we call former Pequot employees, they
may not talk because of the confidentiality agreements they signed; if we take their
testimony, they may get “lawyered up” by Fried Frank selections before they testify.

(]
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Mack Pequot Holdings
Curreat
Investor
Fund/Managed Account Client Name in Fund?
Peguot Credit Opportunities Fund, L.P. Christy K. Mack Yes
P Endowment Fund, L.P. C.J. Mack Foundation Yes
P Healthcare Fund, L.P. Christy K. Mack Yes
P Healthcare Venture Fund, L.P. ohn J. Mack Yes
P Partners Fund, L.P. ohn J. Mack Yes
P Private Equity Fund I L.P. Christy K. Mack Yes
Pe: Private Equity Fund I L.P, C.J. Mack Foundation Yes
P Private Equity Fund I, L.P. Christy K. Mack Yes
P Scout Fund, L.P. . IChristy K. Mack Yes
P, Special Opportunities Fund, L.P. : John J. Mack Yes
P icati i . Christy K. Mack No
P , L.P. Jobn J. Mack No.
:’neguot Telecommunications and Media Offshore Fund, C.J. Mack Foundation No
Pequot Venture Partners I, L.P. John J. Mack Yes
Pequot Special Opportunities Fund I, L.P. John J. Mack Yes
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
100 F St. NE, Mall Stop 4628
Washington, DC 20548

Jim Elchner
DIVISION OF Staff Attomey
ENFORCEMENT Telephone: (202) 551-4928

Facsimile: {202) 772-0236

October 20, 2005
VIA FAX AND REGULAR MAIL

Audrey Strauss, Esq.

Fried, Frank, Harris, Shriver & Jacobson LLP
One New York Plaza

New York, NY 10004-1980

Re:  In fhe Matter of Trading in Certain Securities, File No. HO-09818

Dear Ms. Strauss:

We appreciate the update you and Mr. Hamisch provided (in separate letters dated
October 19, 2005) regarding the compliance of Pequot Capital Management (“Pequot™)
with the outstanding subpoenas it was issued in the above-referenced matter, I write to
respond to the issues raised in the letters.

In your letter, you represent that Pequot has already produced eight months of Mr.
Samberg’s e-mail from non-exchange backup tapes for 2001 and that Pequot has been
“unable to locate the non-exchange tape relevant to Mr. Samberg for one month in 2001.”
You propose providing the staff with Mr. Samberg’s e-mail for the remaining three
months of 2001, and restoring exchange databases from the non-exchange tapes for 2001
to determine whether they contain e-mail files for Mr. Samberg. Without prejudice to
the staff’s ability to request additional production from the non-exchange backup tapes,
we accept your proposal. We do ask, however, that you identify the month covered by
the tape Pequot is unable to locate.

We seek clarification of your representation regarding the production of e-mail
from February 2005 to the present. Your letter states that you believe your productions
“constitute substantial compliance with the subpoenas seeking email for February 2005
or later.” We are unclear what “substantial compliance” means in this context. Please
explain whether or not Pequot has produced all responsive e-mail from the period
February 2005 to the present.

In regard to the Andor Capital Management tapes, we understand from Mr.
Harnisch’s letter that three of the six tapes were found to be duplicative of tapes already
produced by Pequot, two did not contain e-mail from individual mailboxes and the final
tape contained information that was not from the mailboxes or any individuals covered
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by the staff’s subpoena. Please let me know if we have misunderstood Pequot’s
representations on this issue. If we have understood them correctly, we agree that no
further efforts are required in regard to these tapes.

With the exception of the issues discussed above and the subpoena that is not due
until October 28, 2005, we understand that only the following documents have not been
produced in response to the outstanding subpoenas: 1} a limited number of e-mails and
hard copies that are being reviewed by counsel for individual defendants for privilege;
2) two sets of documents that were supposed to be released to the SEC database but were
not; 3) approximately 8,800 documents from back up tapes and 19,636 documents from
other sources that were marked in Fried Frank’s databases for production but were not
produced. Please let us know if we have correctly understood your representations on
these issues.

As we have discussed previously, the staff requests the sefting up of a protocol for
the SEC On-Site database to obviate the need to re-search the entire database each time
additional e-mails are added. Thus, we request that you freeze the current On-Site
database as of November 1, 20035, that no additional e-mails be added to this database
after that date, and that the current database be given a designation that includes the word
“original” in the name. Furthermore, we request that after the date the current database is
frozen, e-mails be produced every two weeks, rather than on a rolling basis, and that each
such release be housed in its own database, and all such subsequent database be clearly
labeled to indicate the time period they cover.

Please confirm by October 26, 2005 that these arrangements can be made in time
to freeze the current database as of November 1, 2005. Also by October 26, 2005, please
respond to the other issues raised by this letter inchiding: 1) providing the month from
2001 for which Pequot is unable to locate the non-exchange tape; 2) stating when you
will produce any responsive e-mail from the non-exchange backup tapes and the
exchange databases from the non-exchange tapes; 3) clarifying the status of e-mail
production from February 2005 to the present; 4) informing us when counsel for
individual defendants will finish their privilege review; 5) stating when you will be
releasing documents that were supposed to be released to the SEC database but were not;
and 6) providing a timetable for the documents that were marked for production but were
not produced.

There is one more issue [ would like to draw to your attention. On September 13,

2005, Liban Jama wrote Mr. Harnisch pointing out that the assertions made in Fried
Frank’s letters regarding confidential treatment are inconsistent with the notice your
client was given concerning the Commission’s routine uses of information produced
during investigations. However, you have continued to make these same assertions,
including in both October 19, 2005 letters. We ask that you imruediately revise your
assertions to reflect the notice given to your client. Moreover, as stated in Mr. Jama’s
letter we will not be bound by the procedures set forth in your letter or any other letter
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concerning the processing of requests for information in the staff’s files. The staff will
follow the Commission’s procedures for processing such requests.

If you have any questions, please telephone me at (SASiRRMNSERENOT Robert

Hanson, Branch Chief, at (S —__"

Sincerely,
Jim Eichner
Staff Attorney
cc: Kevin Harnisch, Esq.
Fried, Frank, Harris, Shriver
& Jacobson LLP

1001 Pennsylvania Avenue, NW
‘Washington, DC 20004-2505
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UNITED STATES SECURITIES AND -EXCHANGE "COMMISSION

In the Matter of: o )
) File No. HO-09818-A

TRADING IN CERTAIN SECURITIES )

AdOD

WITNESS: Arthur J. Samberg

PAGES: 1.through 168

"PLACE: Securities and Exchange Commission

100 F. Street, N.E., Room 1530

Washington, D.C. 20549

‘DATE: Tuesday, June 7, 2005

The above-entitled matter came on for hearing, phrsuant

to adjournment, at 10:22 a.m.

-Diversified Reporting Services, Inc.

{202) 467-9200
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A ' That is also correct.
Q Do you recall any specific newspaéer articles that
you read in July 2001 or before relating to Heller Financial?

A In preparation for testimony, as we discussed last

~ time, I have been shown articles that were writtem. I cannot

at this point remember if I saw those at the tiwe or just in

preparation.
"o Do you recall any new facts at all sircé your
testimony on July -=- excuge wme -- May 3‘re9arding your

investment or the reasons for your investment in Heller
Financial in July of 20017
A No, I do not.
MR. AGUIRRE: Can we go off the record for just a
moment .
{Whereupon, at 12:15 p.m., a luncheon recess was
taken.}-
AFTERNOON SESSION
4 1:29 p.m.
) . MR. AGUIRRE: We’re back on the record. It is --
well, I've already said it:s 1:59. We're back on the recofd.
EXAMINATION (Resumed)
BY MR. AGUIRRE:
Q Mr. Samberg, I would like to go ove? the reasons
'that you purchased Hellef Financial in July of 2001. 'I've

reviewed your prior testimony, and I would like to identify
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those reasons succinctly one by one.

Would it be fair to say that one of the reasons

that you felt Heller was attractive in July 2001 was because

of 'the credit climate that existed in 2001, which was

favorable
A
Q

R
Q

for Heller Financial?
Yes. It would be.
Was another reason Heller's astrong financial model?

Yes.

Was another reason the speculation within the

industry that Heller could be involved in further

to answer

Q
testimony

testimony.

can- start

page 65.

- consolidation?
A Yes. ‘
o Was an additional reason the analyst reports that
described the attractiveness of the ﬁellér franchisge?
A I don‘t remember‘réading them, so it’'s hard for me

decisively.

I’'m going to show you an excerpt from youf

- weli, I¢11 just read you an excexpt of your

MR. MAﬁTIN:..What page .are you on?

MS. STRAUSS: What page, please?

MR. AGUIRRE: Page 67.

MR. MARTIN: I would requést, if you.would, if you'

at the page actually where the area starts, at
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MR. AGUIRRE: Well, I really don‘t want to read two
pages,into‘the record, Coun;al.

MR. MARTIN: Well, I mean, you are'asking him in
the very area of the guestion, and he‘s prévided a veryA
cogent. explanation. And you‘re only picking ub a portion of
it. .

~ MR. AGUIRRE: That’s an obhjection that’s noted.
A‘Mﬁ,’MARTiNE ‘MéYAhe read ﬁis:o;n testimony?

MR. AGUIRRE: I‘m just going to ask him a question.
We’re. not going to delay it fér that. If he cannot recall
the testimony, then werll take it from there.

BY MR. AGUIRRE:

Q Do you recall saying that one of the factors was,

"There were also many analyst reports that described the

attractiveness of the franchise"? Does that sound familiar?

MS. STRAUSS: Could you please tell us what page
and what line yoﬁ're readiné from? I‘m sorry, becdause I'm
not finding -- did you say page 672

MR. MARTIN: dJust a second. It’s on the bottom of

. 66 and the top of &7.

BY MR. AGUIRRE:
Q Reading from the bottom of page 66 --
MS: STRAUSS: all right now. Thank you.
' BY MR. AGUIRRE: '

0 -~ "There were also many analyst reports that
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described the attractiveness of the franchise.“
Does that sound familiar?

A Yes.

Q And did you also believe that the relative
perfoimance of Heller Financial versus other financial stocks
was a factor? -

A Yes.

0 Now, can you ihiﬁk’of,anyuéther,faétéré that I have
not mentioned that caused you-to purchase Heller Financiai in
July 20007 v

A The ones‘you have mentioned, just éo I'ﬁ clear, are
conditions of the credit markets, the fimancial model of the
company, the-fact that it would -- it had been speéulated on
that ‘it would be a good part of another company, and the
stock action relative to other financial services stocks.

Q Yes. I just reélized I skipped on inireferring you
to the analyst'reporté. There was a second one. Analyst '
reports that Heller was gro&ing 10 percent, and it was

projected to continue that growth.

A That it had strong earnings in this environment.
Q Right.
A Yes. I can“t think of any others.

MR. AGUIRRE: I‘m going to ask that -- did we mark

this already? Oh, here it is.

(SEC Ekhibit No. 19 was marked for
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identification.)
BY MR. AGUIRRE:
Q 'i'm going to show you Exhibit‘19. which is a packet
of information that was provided to me by your counsel. And
I was informed that this was information or the information

that you were shown regarding Heller Financial relating to -

the time frame of duly 2001.

MR. MARTIN: I just wonder if I could hear ‘that
back because I think I may have missed something you said,
Qith all due respect. '

MR. AGUfRRE: I can just say it again.

MR. MARTIN: Thank you.

BY MR. AGUIRRE:

Q I understand that these were documents, or were the
documents, that you were shown by your counsel relating to

Heller Financial in July.of 2001.

A The documents‘related to my trading?
Q Well, no. No, these were not --
_A. Oh, there’'s more in here. I‘m sorry. I'm looking’

at the first page.

Q They were not related to your -- I do not. believe
they were‘related to your trading. I believe these were
documents that --

A Well, this is. I‘m sorry. I was focusing on the

‘first page. I don’t know what’s in this.
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Q I requested documents from your counsel that you
were shown. I believe these were the documents that your
counsel gave me that were shown to you relating to the time
frame in guestion. ' .
MR. MARTIN: AI think your request was with respect
to ~- and you can get the subpoena «~ item C(5} that
refreshed the witness's recollection.

"MR. AGUIRRE: I think that's probably a valid

~amendment of my question, and I will incorporate it.

MR. MARTIN: Thank_?ou.

THE WITNESS: And so I'm supposed to give you a yeé
or no to -- I'm sorry. I'm getting confused. This a simple
question, but -- _

BY MR. AGUIRRE:

Q. Yes. I've asked you to look at these Questions,
and I'm télling you that tﬁése are documents that your
counsel has given to me and I understand were shown to you.

A ' Right. )

Q I will have to see the subpoena myself,-bup I think
it did séy that refreshed your recollection.

A T believe that is a true statement.

Q Now, did you read in these documents that the

‘credit‘climate in 2001 priot to the GE acquisition was

favorable for Heller?

A In these -- I‘m sorry. When these -- when the
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reports first came out in these documents?

Q No. I‘m asking you: Did you read in thesé
documents -- do you recall reading in these documents that
the credit climate -in July 2001 was favorable for Heller?

v MS. STRAUSS: The witness’s confusion is you’re
asking whether he’'s read it recently in preparation. That’s
what your question is?

. 7 BY MR, AGUIRRE:

Q Yes. When you considered it recently, did you read
in there -- let me pause for a second. I don’t believe
'you've seen any of these documents -- did you see any of

these documents in July 20012 )
A I don’t remember if I did or didn't.
T Q So I'm asking you, when you saw these documents

recently, did you find information in there to the effect

that the time frame we’re talking about, before July 2001,

was a favorable credit climate for Hellexr?
A I don’t know. ;
’ Q .14 ask you to turn to the document titled "Equity
Reééarch." a ’
A' Equity -- the Legg Mason report?

Q Yes. And I'm going to call your attention to the

second paragraph, and the third sentence in that paﬁagraph.

“In addition, the weaker economic environment® --

A I'm sorry.

SEC 00007559



Noomowm A WN e

®

0

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24
25

291

) 73
Q Can you find it there? After *CIT Group.*
MR. MARTIN: I think it’s the wrong page.
MR. AGUIRRE: I’'m sorry.
MS. STRAUSS: Yes. I think we‘re all looking at

the first page.

Mﬁ; MARTIN: You éaid the first page.

MR. AGUIRRE: ©Oh, I‘m éorry. It’s the fourth page.

MS. STHAUSS: Maybe it would help if we could get-
the Baﬁes number to the page that you’'re --

BY MR. AGUIRRE: ‘ '

Q Well, it’s Bates 03685. B2and I'd call your

- attention to the second paragraph after "Industry Ovefview."

A After or in that section?
Q In the middle of it, where it says, "In addition.®

A In the section. I’m sorry. I thought you said
after. "In addition." Yes. _ )

MS. STRAUSS: Maybe we could read thié for tae
record, the‘opérative language .that you’re focusing on,
Mr. Aguirre. ] o )
" MR. AGUIRRE: I was about to read it
MS. STRAUSS: Okay. Thanic you.

BY. MR. AGUIRRE:

Q  *In addition, the weaker economic environment has

created an opportunity for weli-capitalized finance -companies

such as Heller to take advantage of their wide-reaching

.
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origination platform credit expertise and funding
capabiiities to build market share, gain further scale,
increase effic;ency, and cross-sell in ordexr to generate
profitable quality growth, particularly as theif primary
competitors, banks, deal with the greater than expected asset
quality problems and pull back under the scrutiny of hervous
reguiators.“
" 'Is that essentially:saying, gir) that‘thé'cie&if
climate was favorable for Heller at that time? '

A fes.‘
Q . Now, the second point you made was théﬁ Heller had
a‘strong financial model. Correct? .
A Uh-huh.
THE REPORTER: Is that yes?
.THE WITNESS:- Yes. Sorry.
BY MR. AGUIRRE:
Q What do you mean by a strong financial model?
A The-companf had been in the -- started as an
accounts receivable factoring company. Had wany sales people
in offices that called on medium-sized comgéniési And in

times of ‘distress, people had to use -- had to use inventory

" .and receivables finanding to provide liquidity when banks

‘pulled back C&I lending.

And they had a great gathering mechanism. They had

a great reputation in the industry. They were associated
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with the business. That's what I nmeant.

Q . Do you have in mind what was said in the Legg Mason

report relating to that?

A Yeah.
. Q I'm calling your attention to the first page.

MR. MARTIN: Of the Legg Mason report? -
MR. AGUIRRE: Yes.
MR. MARTIN:  Bafes number?
MR. AGUIRRE: 3682,
BY MR. AGUIRRE:

Q Now, let me first Ery to isolate what youfve just

described from what you described earlier. In the prior

' question, I was asking about the credit climate at that time.

Now I‘m asking you about the financial model of Heller

Financial. -

A " Okay.

Q And do you éisﬁinguish between the financial model
and ~- let me withdraw that.

'If you would, how would you describe how you
digtinguish in your mind between Heller’s ability tcvdeal

with the credit climate in July 2001 and having a strong

financial model?

A How do I differentiate between the climate and

their approach tovthe business?

o4 Well, we had among the factors that Heller -- that
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we had identified the. fact that the credit climate in July
2001 was favorable for Heller, given its businesst And that
was the first factor that I just described.

A Right. ]

Q Now I‘m trying to isolate what the seccnd(factbr
is. And so I'm asking if yoﬁ can distinguish that second
factor from the first factor so we don't blur them together,

A 1a ﬁy mind,:ié'é-oné of focus. 'Thé’éther'pléyers
in the market were either banks, who had a §ariety of
different businesses, or other fingncialiservices companies,
that had specialized in sub-prime auto loans and other things
that were not focused in this company’s breadbasket.

' By focusing on -- weli, the companies that paid did
focus on, and by devoting all of their resources to that
market, I thought they had better mafketing, better sourcing
of deals., They had a capital structure that was appropriate
to the fisks inherent in this business. )

S0 I think the whole company was oriented towards
doing business in thaﬁ environment, whereas othqr companieS‘_
were spread acioss mény different businesses and therefore

their financial characteristics were different.

Q So they were focused on cextain --
A Asset-based lending businesses.
Q Not the full spectrum, but specific areas within

there. 1Is that coxrect?
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To my knowledge. I am not the ultimate expert on

all the businesses they were in. They were well known for

Q

. inventory and receivable financing.

And aren’t those‘very special focuses of Hellexr

. Financial described beginning on page 13 under "Business Line

Overview, * gpecifically the focus on corporate finance?

A

[N <X

o

Where are we, now?

" Page 13.

Of this report?

Yes.

MS. STRAUSS: What Bates number is that, please?
MR. AGUIRRE: 03694.

BY MR.iAGUIRRE:

I believe it describes the focused areas in which

Heller was engaged, the first one being corporate finance. -

A
Q
A
Q

Corporate finance, right.
The secoﬁd one on the next page being leasing.
Asset-based. Right.

In short, sir, just to keep the»question simple,

20 arén’t you simply telling us what was described on pages 13,

21
22
23
24

25

14. ~-
A
Q

I'm déscribing what the business was.

-- and 157 A1l right. ' And that’'s what’s done on

pages 13, 14, and 15 in this report, is it not, sir?

F:3

I just told you what the businesses were.
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Q And, sir, isn’t that what'sbdescribéd on pages 13,
14, and 157
A A I don‘t know. I’ve only read one paragraph on one

page. Should I read-all of it?
Q As you’d 1ike;béir. '
(The-witness examined the document.) -
MR. MARTIN: This is missing pages, this copy.
MS. STRAUSS: ‘Mine as well. I dbn'F‘kﬁoﬁ' g

whether -- mine gbes'from 03694 to 03697. We're missihg

pages 14 and 15.

MR. AGUIRRE: I recognize that, so I“11 let you
have mine. Let me know the pages that you‘re wmigsing.

THE WITNESS: We'ré missing pages 14 agd 15.

MR. AGUIRRE: Now, for the record, you’re talking
aboutt the copies.of --

‘MS. STRAﬁSS: -063695 and 03696. Our copy goes from -
PCMAJIS- 03684 directly to 03697. ‘

MR. AGUIRRE: Yeéh. I'm going to mark this. -Let's
have thisvmarked_as an exhibit instead and we’ll just‘ﬁsé.
m;ne.A Keep the same numbef. You know.whaC? Let’s make that
19A. Why don't you make it 19A. . ) ’ )

.(SEC Exhibit No. 19A was marked for v
identification.)

BY MR. AQUIRRE:

Q Now if you’ll turn to page 13 -~

SEC 00007665
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THE WITNESS: What do we start on?
MS. STRAUSS: We start on 03694.
BY MR. AGUIRRE:
Q Sir, this is the one I°'d like you to use. May T
see that one? '
A Sure.
MS. STRAUSS: Here, "Business Line Overview."
THE WITﬁESéE'.Right.S (Tﬁe‘&itneéé examined the °
- document. ) )
Actually, T left gome  things out.
BY MR. AGUIRR.?:
Q I’m sorry, sir?
A I left some things out. They're in leasing
‘serv§ces. They were invested in oVer-GOO»private ~- funded

investments spread across 80 private equity funds. But in

general, yeah, this is much more detailed than what I said.A

Q So it covered what you said?
A In much more detail.
Q Now, do you recall reading in the mateiials that

comgriséd Exhibit 19 any ;nformation about.the speculation
that Heller would be invoived in an acquisition?

A Do I remember reading -- ‘

Q ‘all of these questions I‘m asking ?ou now are --
A In conjunction with -= A
c

The documerits that were shown to you by your

SEC 00007566
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counsel. And I‘m asking you, in reading these documents, did
you come across materials that described the possibility that
Hellexr Qould ke acquiredAspecificélly by GE?
A Yeah. And at the first testimony, I read the -
headline of the Wall Street Journal article into the record.
Q And‘I’E simply saying to youn, sir, that that was
shown to you by your counsel before you testified.
A Bs we % yes. RN
0 Now, .Exhibit 19, the -- 19A also describes the
attractiveness of the Heller franchise in exactly ;hoge
terms. Correct, sir?
A It does.
Q Now, Exhibit 19.-also incl&deé docpments-relating to
thé performance of Heller from September 2006 to August 31,
2001, did it not, sir?
MR. MARTIN: "By the word *performance,* yoﬁ mean
stock pricés?
MR, AGUIRRE: Stock prices, yes.
THE WITNESS: Yes.
» BY MR. AGUIRRE:
Q Now, can you think of anything- that you hgve
testified to regarding your reasoﬁsifo; purchasing Heller in

July 2001 that was not dontained in the documents shown to

you by your counsel before you testified the last time?

A I‘m sorry. Say that so I can completely

SEC 00007567



LB~ A - T B P N e

L
=

11

12

13

14
15
16
17
18
19
20
21
22
23
24
25

299

81
understand --.

Q Can you think of any reason that you brought Heller
in July 2001 that was not discussed in the documents shown to
you by your counsel before you testified in May 3?2
» A I can talk to the backdrop of what was going on at
that point. I can talk to the fact that I was an advisory

director of a hedge fund, which I alludea to last fime,

“¢alled Second Curve, which sifictly invested’ in financial .

services securities. That on that board were the founders of
Capital One, an& oﬁ that board was the Fed Reserve chairman.

That I had many conversations in this‘area’with
many people. I don’t remember all of those things, but they
were part of a wosaic and a. framework of knowledge that I had
in that industry.

I can attest to the fact, as I mentioned the last
time, that because of what was happening in credit markets,
we searted a distressed debt fund at Pequot within six months
of this. And I had been actively seeking managers for that
fund, so I understood the‘credit markegs‘

I dan attest to the fact that I consider myself a

highly regarding figure in the investment world who

understands the workings of-many markets. So I don‘t know

everything that I‘kneW'that, but I had a deep knowledge of

the -- I had a good knowledge of the area. Not a deep

knowledge, a good knowledgg of the area..

SEG 00007568
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MR. AGUIRRE: May I have that answer read back,

pléasg?.

{The reporter read back the‘question.)

MR. MARTIN: Mr. Aguirre, could the witness just

merely correct, as hévindicated he misspoke,whenvhé made

reference to the Federal Reserve chairwan, but he

indicate member.

intended to

* THE WITNESS: ' Was a member of the Richmond.Fed.

And there are other figures.

BY MR. AGUIRRE:

0 Now, when you testified on May 3 and I asked you

the question, why did you buy Heller, you did not mention

either item 1 or item 2, did you, sir?

MS. STRAUSS: What is item 1 and what is item 2,

Mr. Aguirre?

MR. AGUIRRE: Item 1 is the advisory -~ being on

the advisoxry board of Second Curve.

MS. STRAUSS: That is in the testimony,

_Mr, Aguirre. It‘s in the testiwony..

MR. AGUIRRE: Listen to my gquestion.
BY MR. AGUIRRE:
Q My question was not whether it‘s in the

I‘m going to come to that. My question was, when

testimony.

I asked you

the reasons that you bought Heller Financial -- would ybu

like to take a look? I‘11 have you take a look at it.
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Now, on page 66, I asked you the questiop: Lk

‘would like for you to tell us, sir, in whatever manner you

feel comfpftahle how you made the decision that PCM should
invest in Heller Financial in July 2001."

Now, would you take a look at that and read your
answer and see if you see a reference in'your answer to
Second Curve. ’ '

-A ~'(The>wi£hé§sfe¥amined"thé'docﬁmént.) ;,‘

MR. AGUIRRE:; I know where he testified about
Second Curve and we’re going to cover it in a moment, but
it’s not here.

MS. STRAUSS: I would just, Mr. Aguirre, object for
the record to referencing one part of a witness‘’s testimony,
diiecting their attention to it; and suggesting that --

MR. AGUIRRE: Don't --

... MS. STRAUSS: If I may just make my objection. You
may do whatever'you want in reéponse to it.
~ MR. AGUIRRE: So long as ii's not a speaking
objection.

MS.:STRAUSS: I'm just making an objection for the

" record, that I think for the witness to be directed to one

part of the testimony and not to another part that references

- the very thing that you’'re asking-about --

MR. AGUIRRE: Your objection is noted.

MS. STRAUSS: I hadn’t finished my objection.

SEC 0000757¢
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THE WfTNESS: What is the exact gquestion?
BY MR. AGUIRRE: _

Q wWhen I asked you what the facto?s were that I just
read to you, did you describe your experience on Second ~-
with Second Curve on the board of directors?

A I thought we were talking about the answer to this
guestion. Nq E

o &eszu‘Did‘ynh réfer to Second Curve?

‘A You asked me, in.whateveg wanner I feel
comfortable, how made the decision thét'PCM.should invest in
Heller Financial in 2001. ‘

Q Right .

A Right. So I listed a number of things that were
specific to the financié; industry. i mentioned things that
were specific to Heller. At a later point, which I guess you
will get to, I talked %bout knowledge I had of the industry
through my participation in markets.

Those are different, in my mind -- perhaps not

yours, and perhaps I'm mlslnterpretlng those -~ than the
specific dec1sxon—mak1ng process that went -~ that I thlnk

went on in my mind to buy Heller. That was more of an

environmental situation.

So I don‘t see any inconsistency, at any rate.

That’s the way I read this testimony.

Q . Now, you did describe(twc people, I helieve, that

SEC 00007571
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were on the board of Second Curve when you testified last
time as people that you céuld have spoken with. 1Is that
correct?

B I don't know. I‘d have to read it.

Q - Do you recall as you sit there ever speaking with
-eithe:.; indiVidual - any of the individuals on Second Curve .
regarding your investment in Heller Finéncial?

A~ I.do not: ‘ ) : '

.Q Was- there ever a discussion 6E Heller Financial at

any of the meetings of Second Curve?
A I-don’t recall.
Q How often did you attend Second Curve meetings?
A Quarterly.
Q Now, do you recall that there were two employees
that had previéusly been with Pequot that were on the board

of Second Curveé

A There was one.

Q And what was haf name?

LA 'th on the board. »

Q That were employed by Second Curve?
A It was a he, not a she. ‘

Q Well, what was his name?’

‘A Celil Matah.

Q pid you ever talk with Mr. Matah about Heller

Financial?
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A Not to my knowledge. . ) )

0 Now, can you tell us anyﬁhing spec:ific about your
experience on the board of Second Gu.rve that related to the
decision that you made to invest in Heller ?inancia"l?

A Specific?

- Q Specific?

A No.

‘Q - Now, ‘the second -item you mentioned was that you

were becoming involved in a distress-related fund within six

months after your decision to invest in Heller Financial.

Correct?

A Correct.

Q Do you recall the first moment that you began to
look at that -- those credit mark_et:s. for ‘this fuhd?

A At those credit markets for this fund?

Q Well, when did you first begin to consider this
fund? » ‘

A I can’t. answer that with an)f great accuracy.

Q  Does the phrase "distreésed gu&s"‘ ‘bring anything -

back to you? Distressed quys?

A - - Distressed guys?

o} Yeah.

A ‘What do you mean by that?

Q 4 Well, it’'s a phrase that appéars in your e-mail,

sir. Does that refresh your -- do you ever recall referring

SEC 00007573
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to distressed guys?
A That's toc vague.
Q Who was involved in this fund, the fund that you're
v talking about?
A Who was or who is?
Q who was at that time? Who Qas.first involvéd with

this fund that related to credit markets?

A I hired two gentlemen to start a distressed debt
fund at Pequot. I don't remember exactly when I started
ﬁalking to. them, but wmy memory is that it was in the fourth
guarter, maybe tﬁe end of the third quarter/beginning of the
fourth quarter of 2001. A ‘

The gentlemen‘'s names,; who are still Pequot -

‘employees, having very succeéssfully invested in distress and

having raised a second fund, are Robert Webster and Paul
Mellinger.

Q So this was -~ you began iocking at this fund at
what point in time? 7

A I beganvthinkiﬁg aboué this fund earlier in 2001.

O Did you have any communications with anybody at

Peqguot regarding this new fund?

A Yes.
Q ﬁho‘was involved in it?

A The executive committee of the firm.
Q

And who are they?

SEC 00007574
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‘ A It's béen reconstituted. I will have to ﬁhink
here. fhere was Mark Broach. There was Larry Lenihan.
There were other people who ﬁet them -~ Jerry Shendell. I
believe Kevin O'Brien. That's all T can remember.
Q Was Peter Dartley.involved?
A I think he was.

Q Who were the people that you brought in externally

Ato ddkthe distress fund?

Robert Webster and Paul Mellinger.

A

o} And that was in late ‘017

A Correct.

o} Woulé it have been as early as October of ‘017

A I don‘t believe so, but it might have been. That‘s

easy to ascertain.
MR. AGUIRRE: I‘m going to have marked as
Exhibit 20 a document, an e-mail from Mr. Samberg dated
June 30th to‘Qerry Poch.
. {SEC Exhibit No. 20 was marked for
identification.)
éY MR, AGUIRRE:
Q I'm going to ask you’if this was the béginning of -
your consideration or Qhecher -~ let me withdfaw that.
You refer in the First paragraph to "I’'d really
like you to meet the distressed guys I‘wve uncovered."

Now, to whom were you referring?
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A I‘d have to check my calendar. Perhaps I was

. talking to them as earxrly as June 30.

MR. AGUIRRE: TI°'d like to have marked as Exhibit 21 -
another e-mail from Mr. Samberg. to most of the people that
you just idenw;.ified a moment ago, sir -- that‘s for your
counsel. This one is for you, sir -- dated July 2nd.

{SEC Exhibit No. 21 was marked for
"identification.)

THE WITNESS: It looks like I was a quarter of;f“
doesn’t it?

BY MR. AGUIRRE:

o] So this is the begirming of your contacts
internally, is it not, sir; with -- ‘

A It appears to be. ‘

Q Now, thié e-mail is dated July 2nd. That's the

same day that you began to trade Heller Fipancial. Correct,

sir?
= I guess so.
Q Well, you remember that, do you need, sir?
“a I remember that by looking at the sheet.

0 It states, "It looks like the best day to meet the
distressed guys I talked about will be in New York on ‘ ‘
Thursday, July 15th. If you can’t make a meeting on that
day, pleasée let Wendy know. I will try to get some info on

them before we meet.¥
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That was your e-mail, was it not, sir?

A Yes, sir.

Q Now, this went to Mr. Broach. Correct?

A Yes.

Q You were asking him for youx help in connection
with this new fund, were you not?

A No.

Q@  No? Why were you asking him to meet.with them?

A It was far more complex. .

Q Well, tell us then why you wanted Mr. Broach to
meet: the distressed guys in New York on July 19th and take
him away from what he was normally deing?

A My firm was going to split in thfee months. These

people were my other managing director partners. Times were

fragile. I needed their approval to do whatever I wanted to

do or they might walk. So I wanted them to meet anybody that

'I was interested in talking to to building out the platform.

Did I really want their help? That’s an open
discussion. But I did need their approval or their

consensus. So I was trying to build consensus. -

Q Now, is éveryéne on this list on your executive
* committee? ‘
A No. Wé‘formed it récently. They were all managing
directors. They were the remaining -- are there eight of

them, or sSeven, without me? One, two, three, four, five,

SEC 00007577
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six, seven -- those are the remaining managing directors in
Pequot going férward{ besides myself.

Q Mr. Dartley was a managing director?

A He was. » ’

e} Did they meet with the distressed guys§

a I don‘t remember who met with them. I know

Mr. Lenihan did. I believe Mr. Dartley did. And I have no

" recollection -~ I'm not saying they didn‘t, but I rémembér

‘those two meeting with them. I remember Mr. Lenihan met with

them out in Los Angeles.

Q Had you normally -- let me withdraw that.

And this new fund was something you had been
thinking about for a while? ‘

A Correct.

Q ‘Had.you discussed it with anyone, any of the
individuals listed here, before June 30th of 20017?

‘A I don't remember.

Q ' So I‘'m going to come back to my question that I‘d
addressed to you a few minutes ago, sir. 1Is there -- I'm
going to phrase it this way: Can you think of ény specific
information relating to Heller Financial that was on- your
mind in July 2ooi when you began buying Heller Financial_ghat
was not contained in Exﬁibit 19 that I just showed you?

A I‘m sorry. We’‘ve shifted course. I thought we ~-

could you repeat the guestion, please?
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Q Sure. I‘m asking you: Is there any specific
information regarding Heller Financial that you say caused
you to purchase Heller Financial in July 2001 that was not
contained in the information shown‘to your counsel that we‘ve
just gone over?
A Not that I can recall.

Q Now, gir, in part you considered the analyst repaort

that -- analyst reports, as I understand, that you saw back .

in July 2001.  1Is that correct?

A Is there more than one?

Q Let me pause for a second. Your testimony iz that
you saw some reports back in Juiy 2001, or before, that you
considered when you purchased Heller Financial.

A I know. But yoﬁ gave me a packet where there was

one. ‘So I car testify to this because I’'ve seen it. I’'m not

sure I understand when or -- I said reports?
Q Let me try to clarify it because I think it needs
clarification.

Are you aware of ever.seeing Exhibit 19a, the Legg
Mason fepért, before it was shown to you by your counsel
recently?
A I don‘t remember. This came into our posséssion
because Mr. Sokol, who wrote the report, subsequently was
employed by Pequot, as I think you know. And it was in his

employee file.
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Q and that wasilong after yéu burchaséd the stock in
Hellér~Financia1. Correct, sir?

A “That‘is correct. So I don’t know if I read it when
it came out or I don‘t know if I wead it in conjunction with
this. I certainly reéd it in conjunction with this.

[4] How do you normally receive analysts’ reports, sell

side ieports?

A - . Either it’s a written or an e-wail form.
Q Are they more -- do you do research on First Call
yourself? k

A No. Rarely.

Q Is it customary for you to regeive these reports by
e-mail? ’

A Yes.

o Have you seen this ieport in any e-mail dated

before July 3§, 20017

‘A I don’'t recall seeing it.
Q Do you have a high regafd for sell side analysts?
A I have a high regard for them as people. I don’'t
have a high regard for using their rgpbrts to make investment
decisions.
. Q It would have been very unusual for you to rely on

a sell side report, would it not, in making an investment

decision?

A Historically, that is true.

SEG 00007580
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Q In fact, isn’t it ﬁrue,<sir, that you don’t think
they’re worth a damm?

.A " In general, I don’t think their repﬁrts are worth a
damn . ‘The peoéle can be, but not the reports. _

Q Righ;. 'And you've made that statemént publicly,
have you not? ' '

A I have.

Q f' Sell side reports are not worth a damm? .

A And;I’ve very proudly built ﬁp~one”of the beétr
research departments in the business at Pequot as a
consequence of your statement.

Q " You.were, were you not, an analyst yourself for a
period in. your career? .

A I absolutely was. Proud of it.

Q Do you‘remember telling Fortune Magazine in october

1998 that éhevanalysts don’t believe Wall Street research is
worth a damn?

A And I thiﬁk I was proveﬁ correct over the-nexﬁ
three years. .

Qv So this is -- Exhibit 197 is sell sidé research, " is
it not, sir?

A Su?e is.

Q Exactly what you said isn‘t worth a damn. Correct?
A You bet. '
Q

So is it fair_to say that the research you saw in

SEC 00007581
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July 2001 about Heller Financial als‘o wasn’t worth a damn?
‘ A I really don‘t know what I saw. v

Q But in general, it wasn’t worth a damn, was it,
sir?

A I don’t understand why you’re applying it to that
time period. I think the record is clear. I don’t believe
in sell side research as a way t«; manage woney in a fiduciary
way for other people. ‘

. Q Can yéu remewber anything unique about the research
you saw in July 2001 that --

A No.

Q Can you think of any re:ason why this one should
have .been coﬁsideted, v}hereas your basic;‘ opinion is it isn‘t
worth a damn?

A I don't know if it was.

Q I'm just asking.

A It seems to be a very good report.

Q- I'm not asking ycu‘ about this report, sir, because
there’s no evidence that you ever saw this report. Okay?

A Correct.

Q I'm asking you ai:sout. the reports that you say you'
saw in July 2001.

A> I say I saw? :You said, how do I normally receive
reports. 1 believe Ib answered, in vhard copy or in e-mail ‘

form. I didn‘t say I read them. I didn’'t say anything about

SEC 00007582
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1 them.
2 Q So you“ don’t recall seeing any reports in July
3 2001. Is that correct?
4 a See.ing any -~ no. I don’t remewber seeing -any
5 specific report in July "01.
-6 Q And of course we're¢ talking about Heller Financial.
-7 Correct? ‘
B A Im i:élking in general. I ‘éon't remember - anything
g about July ‘01 when it comes to resaa‘rch reports. '
10 A Q ‘Yogx' don't remember seeing anything in July 2001

11 that related to Heller Financial. Is that correct, sir?
12 A I don't recall seeing anything about Heller

13  Financial in July of 2001.°

14 Q0 - Now, do you recall purchasing GE in July 20017
15 A No. o

16 ‘0 Do you remember selling GE in July of 20012

17 A No.

is8 Q Do you remember shorting GE in July 20012

iz A No. . .

26 : MR. AGUIRRE: 1I‘d like to have a portion of the

21 trade blotter produced by -Pequot Capital M’ar’xagement in this
22 matter relating to trading in GE in 2001 marked as next in

23 orderl V . ‘

24 . (SEC Exhibit No. 22 was marked for

25 ) " identification.)
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wasn’t asked about them collectively. &and so, the
discussion --

MR. FOSTER: Focus on Heller.

MR. EICHNER: Okay. The discussion about Heller
that I remember was that he had a belief that the banking
stocks in the financial sector were going to be hot or
profitable and that it was based on that and that his
firm was undergoing a lot of cha&qe at the time and they
were looking for new éreas to get into. Now, some of
that was sort of -- there was an issue where -- sort of
the first testimony that I wasn’t at, but that I would
review the transcript, he didn’t have much of an answer
as to why he bought Heller. And then, at the second
testimony he had more of an answer. And sco, that to me
was significant. But what I'm saying is for his answer
as of the second testimony.

MR. FOSTER: Okay. Would you take a look at the
exhibit now?

MR. EICHNER: Sure.

MR. FOSTER: This would be Exhibit 2.

{Whereupon, the documents referred to
as Exhibit 2 were marked for
identification.)

If you could please look at the second page, SEC
872.

MR. EICHNER: Okay. Can I take a look at it first?
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MR. FOSTER: Sure. Just take your time. This is
an email from Gary Aguirre, Monday, June 27, 2005 to
Robert Hanson, c¢ to Mark Kreitman and to Eric Ribelin;
subject, Samberg’s trading in HF and GE. I’'d
particularly like to call your attention to the top of
the second page. This is --

MR. EICHNER: I'm sorry, I‘m still just reading the
first pége. Okay.

MR. FOSTER: At the top of the second page sub~
point A, just to refresh your recollection on the reasons
that were given for -- that Mr. Samberg gave during his
testimony.

MR. EICHNER: Right.

MR. FOSTER: ©Now, is it your understanding that
these were the reasons he gave during his first testimony
or during his second testimony?

MR. EICHNER: There’s a reference here to spoon-
feeding him by the attorneys and I think there was a --
as I said, I thought that a lot of this came at the
second testimony and there was a sense that he had --
that it was at the second testimony when he had a chance
to prepare and it seemed reasonable to think that he had
sort of -- I mean, spoon-fed is not, in my mind, an
inaccurate characterization.

MR. FOSTER: Okay. BAnd in this suwwmary of the

evidence Mr. Aguirre contends that he was able to

LISA DENNIS COURT REPORTING
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demonstrate that his lawyers had provided him with
documents which contained each of these six data points
that are listed under A there. 1Is that correct? I'm
just trying to verify the representations that Mr.
Aguirre has made.

MR. EICHNER: I think -- I mean, demonstrate
conclusively, but I think that’s a fair assumption that
-- I mean, if you ask me what I thought, I would say that
Samberg was spoon-fed this information after the fact by
his attorneys. I think Gary was right on that, but I'm
just -

MR. FOSTER: And in fact, in point D he actually
cites the testimony where Mr. Samberg admits that he had
not seen the documents which cited those six reasons by
the time he made the trades.

MR. EICHNER: Right. There was a Legg Mason report
that these reasons were in. And so, I think that’s the
report you’re talking about.

MR. FOSTER: Yes.

MR. EICHNER: I think that’s entireiy correct, that
Mr. Samberg had a suspiciocusly clearer recollection in
the second examination than he did in the first about
Heller.

MR. FOSTER: &And is it accurate to say that Mr.
Aguirre was able to establish in that deposition that his

lawyeré had provided him with those exact
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rationalizations after the fact, after the trade —- years
after the trades?

MR. EICHNER: Yeah, I think -- as I said, I think
that was established in the second testimony, and Gary
took the testimony, so.

MR. FOSTER: Yes. If you look at the first pége,
the third péragraph goes through and summarizes various
characterizations of the evidence by Mr. Aguirre, and I
just want to ask you if your understanding is that these
representations are accurate? Is it true that Samberg
attempted buy 223,700 shares of Heller on July 2, 2001
but was only able to fill an order for 100,000 shares?

MR. EICHNER: Are you asking me what I knew during
Gary’s tenor or at any point?

MR. FOSTER: I’'m asking you what’s true.

MR. EICHNER: Okay. I don’t -~- generally, I know
that this is correct and I have no reason to believe the
numbers are wrong, but I don’t have the specific numbers,
but there was a pattern of Mr. Samberg directing his
chief trader to buy blocks of Heller and those not being
completly filled.

MR. FOSTER: And they weren’t completely filled
because there simply wasn’t enough volume that day to
£i1l that large of an order?

MR. EICHNER: I don’t -- I think it was =-- well,
the explanation that was given, which I credit, is that
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From: Samberg, Art
ent: Friday, May 11, 2001 2:31 PM
To: Clancy, Sheila

John mack would like to put $5mm into partners at the 1st available opening. he'd also fike to put
more $ into scout, if that's possible, and would like a recap of what he has where. you want to
call him? .

SEC Q003742
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From: Samberg, Art

Sent: Wednesday, June 20, 2001 9:22 PM
To: Poch, Jerry

Subject: RE:

Wow - didn't know anything about p I'm getting very involved with
parkinson's through the michael fox » 80 if there is anything I can do let me know.
I know next mon is crazy, but if there is some way we can sqeeze john and rich into the
calendar I think it would be very much worth it.

I became concerned about the endowment funds ability to do the $1S5mmwhen I realized that
all the watchmark and tellium had gone into that acct. Let's talk tomorrow about
alternatives.

----- Original Message——---
From: Poch, Jerry
To: Samberg, Art
Sent: Wed Jun 20 1
Subject: RE:

9 2001

first, i know by now that john loves to bust your chops. second, we didn't forget john,
we just wanted to send him the most accurate cut of the nbs and the buss. marty and i are
there tomorrow afternoon and we should have info to john's house by sat. third, i need
your help tomorrow since acctng says you can only do 10mm instead of 15mm--help-this is
serious. fourth, yeh i'd love to hear about a new fund. and finally and i know you have
lived thru this with

so, we get up everyda ings happen and are
[RN]

————— Original Message-~-=-

From: Samberg, Art

Sent: Wednesday, June 20, 2001 7:41 PM
To: Poch, Jerry

Subject:

I'm sitting here with john mack and rich mcginn and john is busting my chops cuz he hasn't
gotten the freshstart material yet. True? Btw, they've got an idea for a fund that could
be fantastic. Can we set up a mtng next tues?
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MR. CELLA: Joseph Cella, C-E~L-L-A, Division of
Enforcement at the SEC.

MR. KIM: That is just one L?

MR. CELLA: Two.,

MR. KIM: C-E-L-L-A. Okay. Mr. Cell, can you tell
us what your current position is at the Securities and
Exchange Commission? )

MR. CELLA: I am the Chief of the Office of Market
Surveillance in the Division of Enforcement.

MR. KIM: How long have you held that?

MR. CELLA: Since July of 1994.

MR. KIM: And where were you before July of 19947

MR. CELLA: For approximately a year and a half, I
was the Deputy Chief of the Office of Market Surveillance
at the Division of Enforcement. Prior to that, for three
years I was the Co-Director of Compliance at Jeffries and
Company in Los Angeles, a registered broker dealer.

MR. KIM: Can you tell us what market surveillance
does within the confines of the SEC? What are its
responsibilities and duties?

MR. CELLA: We have several principle
responsibilities. The primary responsibility is to be
the principal point of contact between the enforcement
program at the SEC and the Market Surveillance

departments at the various marketplaces in the United
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members of his branch working on it.

MR. KEMERER: How long have you known Mr. Ribelin?

MR. CELLA: Since 1992.

MR, KEMERER: Do you find him to be a contentious
employee?

MR. CELLA: Yes, I do.

MR. KEMERER: Is Mr. Ribelin truthful and honest in
your opinion?

MR, CELLA: He is.

MR. KEMERER: Has Mr. Ribelin given into
unprofessional outbursts?

MR. CELLA: No.

MR. KIM: Do you have any reason to believe that he
is not credible?

MR. CELLA: No.

MR. KEMERER: Has Mr. Ribelin ever asked to be
removed from a particular investigation?

MR. CELLA: Yes.

MR, KEMERER: How many different investigations has
he asked to be removed from?

MR. CELLA: One that I'm aware of.

MR. KEMERER: Was that investigation concerning
Pequot?

MR. CELLA: Yes, it was.

MR. KEMERER: Did he give you the reasons why he

LISA DENNIS COURT REPORTING
410-729-0401




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25

o1 e W N

331

24
in which he explained to you that his attempts to take
Mr. Mack’s testimony were being squelched by people above
him in the chain of command?

MR. CELLA: I don’t remember that specifically.

MR. FOSTER: Do you recall something similar?

MR. CELLA: No. What I recall is that at some
point, and it was probably in this time frame, Gary had
prepared some memo in which he laid out some facts which
supported his contention that Mack should be brought in.

I think I had a conversation with him about the
contents of that memo at some point, but I couldn’t tell
you when that was.

MR. FOSTER: Did you express an bpinion to him
about the ultimate issue of whether Mr. Mack’'s testimony
should be taken?

MR. CELLA: I believe I did.

MR. FOSTER: And what was that?

MR. CELLA: I didn’t think that there was anything
wrong with bringing Mack in.

MR. KEMERER: Who is John Mack? Just to clarify.

MR. CELLA: Well, a former head of a major
brokerage firm. I think he’s a current head of a major
brokerage firm. He may have been in transition at this
period of time. He had some relationship with Pequot as

an investor, I believe.
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MR. CELLA: I don’t recall how specifically. It
seemed to me that it was a reasonable thing to do to
bring Mack in and have him testify.

MR. FOSTER: Were you aware of anyone else within
SEC staff raising objections to bringing Mack in?

MR. CELLA: At any time?

MR. FOSTER: Yes.

MR. CELLA: Yes.

MR. FOSTER: And who and what were the objections?

MR. CELLA: Bob Hanson and Mark Kreitman.

MR. FOSTER: And what was your understanding of why
they did not want to bring in Mr. Mack?

MR. CELLA: I had a conversation with the two of
them about the issue in Mark’s office. They explained at
that point in time they were unable to put the material
of public information in their hands. They had really
nothing to confront him with other than the fact that he
had a business and personal relationship with Samberg.

While bringing him in was a distinct possibility, at
that time it was not in their view tactically the right
thing to do. And I understood that.

MR. FOSTER: That conversation occﬁrred before or
after you expressed your view to Mr. Aguirre?

MR. CELLA: Probably afterwards, but again, I'nm

just not certain of times.
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MR. FOSTER: So did it change your mind? That
conversation?

MR. CELLA: I understood why they weren’t bringing
Mack in at that time. I still didn’t think it would have
been a bad idea to bring him in, but I understood why
they weren’t, and it was a reasonable position to take.

MR. FOSTER: So would it be fair to say that there
was no down side in your mind? In other words, it would
do no harm to bring him in?

MR. CELLA: In my mind there was no down side,
correct.

MR. KEMERER: Were you ever present when Mr.
Aguirre took testimony from witnesses during the Pequot
investigation?

MR. CELLA: No.

MR. KEMERER: Who is Arthur Samberg?

MR. CELLA: The is the principal of Pequot, is my
understanding.

MR. KEMERER: Have you reviewed any transcripts of
Mr. Aguirre taking Mr. Samberg’s testimony?

MR. CELLA: I don't recall.

MR. KEMERER: Have you reviewed the trade blotter
in the GE Heller deal for Pequot’s trades?

MR. CELLA: Not that I remember, no.

MR. KEMERER: Have you reviewed any summaries that
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on-at least one.

MR. KEMERER: Was it an email from Mr. Ribelin to
somebody?

MR. CELLA: = You know, I don’t remember.

MR. KEMERER: Did you take umbrage of whatever was
in there that referred to you?

MR. CELLA: Not in the least.

MR, KIM: How would you describe your relationship
with Gary Aguirre?

MR, CELLA: Strictly professional.

MR. KIM: Did you ever have any disputes with Gary
Aguirre during his employment at the SEC?

MR. CELLA: Not that I recall, no.

MR. KIM: Did you ever hear criticisms about Gary
Aguirre’s work?

MR. CELLA: Prior to his termination?

MR. KIM: At any time.

MR. CELLA: Yes.

MS. MIDDLETON: Could you tell us about those?

MR. CELLA: Again, I don’t recall a time, but I
believe that Bob Hanson told me that some of the files
that he kept were not in order and there may have been
some missing documents, and that every time there was a
dispute about tactics on a case, that if he disagreed

with Bob, he would take it to Mark, and if he disagreed
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competent attorney at the SEC?

MR. CELLA: From the little I know, yes.

MR. KEMERER: Was he industrious and hard working?

MR. CELLA: By reputation, yes.

MR. KEMERER: Was he a zealous advocate of
enforcing SEC laws? Laws that the SEC enforces?

MR. CELLA: I don't know Gary well enough to answer
that question.

MR. KIM: You said by reputation. What do you mean
by that?

MR. CELLA: Eric Ribelin spoke wvery highly of his
testimony skills, his ability to take testimony, and his
organizational skills.

MR. KIM: So before Gary Aguirre was terminated
from the SEC, and to refresh your recollection, that was
around September of 2005, did you hear from anyone with
the SEC that Gary Aguirre was a substandard employee?

MR. CELLA: Prior? No.

MR. KEMERER: Among the members of your group, the
people who report to you directly, did any of them
express any problems in their dealings with Mr. Aguirre?

MR. CELLA: No.

MR. FOSTER: Did they have frequent contact with
Mr. Aguirre?

MR. CELLA: I assume so. I mean, they were working
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investigators, any other terminations you’re aware of in
your history?

MR. CELLA: None come to mind right now.

MS. MIDDLETON: When you had the discussion with
Mr. Aguirre about the taking of John Mack’s testimony,
did he say anything to you about reasons that were given
to him, or reasons that he suspected were behind the
decision by Mr. -- did he say whose decision it was to
not take Mack’'s testimony?

MR. CELLA: I believe he said it was a collective
decision with Paul Berger, Mark Kreitman, and Bob Hanson.

MS. MIDDLETON: And so back to where I started with
that question. Did he say whether any of those people
expressed reasons for not taking Mack’s testimony, or his
belief as to what theilr reasons were?

MR. CELLA: I don’t recall him saying that, no.

MS. MIDDLETON: Did he say anything about that Mr.
Mack had political juice or connections or anything about
his status or stature as an individual?

MR. CELLA: I don’'t ever recall discussing that
with Gary Aguirre.

MS. MIDDLETON: Did you discuss that with anyone
else? With Eric or anyone else?

MR. CELILA: Eric Ribelin brought that ﬁp, ves.

MS. MIDDLETON: And what did Eric say?
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MR. CELLA: Again, I don’'t recall -- I don't recall
the timing, but he believed that because of Mack’s and/or
Samberg’s political connections, that that is why Mack’'s
testimony was not going to be taken.

MS. MIDDLETON: And did you ask him his basis for
that belief? Or did you just say =--

MR. CELLA: I more or -- I think I was more
listening than talking. I was skeptical that that was
the case. I believe I expressed that to him.

MS. MIDDLETON: Okay.

MR. CELLA: I certainly believed —-

MS. MIDDLETON: Did you ask any of those people who
made the collective decision if that was the case?

MR. CELLA: No.

MR. KIM: Why were you skeptical of Mr. Ribelin’s
belief?
MR. CELLA: I've worked at the commission for a

long time, and there has been any number of prominent
people who have been brought in to testify. I just found
it very hard to believe that political pressure would be
brought to bear to prohibit somebody from testifying.

I also have a great deal of professional respect for
Mark Kreitman and Bob Hanson and their integrity.

MR. KIM: But don’t you also have a great deal of

professional respect and believe in the credibility and
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integrity of Mr. Ribelin, who is your direct employee?

MR, CELLA: I do, but I believe in this instance he
was just wrong.

MR. KIM: And you told him that?

MR. CELLA: I did.

MR. KIM: And you told him tﬁat before talking to,
or trying to confirm with Craig or Hanson?

MR, CELLA: Yeah, I believe so.

MR. FOSTER: And your basis for your belief was
what exactly?

MR. CELLA: My years of experience at the SEC and
my respect for Mark K;eitman and Bob Hanson’s
professional integrity.

MR. KEMERER: Can I ask you about Paul Berger? Mr.
Berger doesn’t work at the SEC anymore, right?

MR. CELLA: That’s correct.

MR. KEMERER: He left around May 31st, 200672

MR. CELLA: That sounds right.

MR. KEMERER: Do you know where he works now?

MR. CELLA: At a law firm, I believe, here in town.

MR. KEMERER: Do you happen to know if it is
Debevoise and Plimpton?

MR. CELLA: I think so.

MR. KEMERER: Okay. Now, you said a couple of

times, I think, you said that you have a sort of profound
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MS. WHITE: Yes.

MR. KIM: And in what capacity did that
conversation—-—

MS. WHITE: Yeah, I mean, essentially what I was
trying to do for the Board was, whatever sources of relevant
information might be accessible to me as their counsel, to
figure out whether--what there was to this with respect to
Mr. Mack, if anything, what vulnerability he might have in
the SEC insider trading investigation.

So one of the sources of information that I tried
to tap into was to call the SEC, in particular Linda
Thomsen, to see what, if anything, she could say about his
exposure or not, and, you know, conveyed that the last thing
this board wants to do is "step in it"™ if he has got some
issue.

I also, as part of that retention, talked to the
lawyers for Pequot, talked to the lawyers for CSFB, who also
been subpoenaed recently for John Mack~-~as you probably
know, John Mack e-mails between him and Art Samberg, the
Chair of Pequot, and also obviously talked to the Morgan
Stanley lawyers, too, just to learn whatever I could within
a rather short time frame. At least I had to assume it was
a short time frame.

The other thing that I did for the board to gather

what information I could on that time frame was to interview
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John Mack himself.

MR. KIM: When did that interview occur?

MS. WHITE: It occurred on Sunday, June 26th.

MR. KIM: Precise.

MS. WHITE: Another wasted weekend, another lost
weekend.

[Laughter.]

MR. KIM: During the five-day engagement, you said
that you spoke to Ms. Thomsen. Do you remember which day?

MS. WHITE: Yeah, I actually spoke to Ms. Thomsen
twice. I spoke to her on the Monday, which would have been
June 27th, andbthen I spoke to her on Tuesday, June, 28th.

I think just two calls with her. Do you want me to tell you
what--

MR. KIM: Sure. Can you elaborate on your first
call?

MS. WHITE: Yeah. I mean, basically the first
call was to inform her that I had been retained by the
board, you know, to do due diligence on John Mack, that they
were--just what I've said to you, they were on the verge of
appointing him as CEO and Chairman. As she, you know,
probably knew, recently the SEC had served subpoenas on
Morgan Stanley for the e-mails between Mack and Samberg of
Pequot.

I also told her, by the way, that I had the
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think, there had been--I think at least a New York--or maybe
it was the Wall Street Journal. But there had been
publicity that prior week that ended in that Friday, the
24th of June, about the board likely appointing John Mack.
So you have got a destabilizing event and all of that, and
they were--you know, I can't tell you now but for this when
they had in mind to announce the appointment, whether it was
the following Monday--it may well have been. I mean, they
really were on the verge of it. And‘so, you know, they were
concerned about, as we all know, government investigations
can take a very long time, you know, years, months, you
know, what do they do kind of thing.

But I think what--you know, and clearly everybody
went into full gear on this. You know, we worked over the
weekend, you know, and if we had found something that
troubled us--and this is us, now. You know, we interviewed
him. I basically caused John Mack to be summoned back from
wherever he was in London so we could interview him. And,
you know, we accelerated getting e-mails, reviewed them,
talked to the--you know, looked at the other e-mails at
Pequot~—

MR. KIM: Who exactly do you mean by "us"?

MS. WHITE: Debevoise.

MR. KIM: Okay.

MS. WHITE: Debevoise. If in our representation
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URGENT

S

From: White, Mary Jo [Ny
Sent:  Sunday, June 26, 2005 7:46 PM

To: Thomsen, Linda

Subject: URGENT

Page1of 1

Linda, if you possibly can would you give me a call this evening before 9 (or after as late as you like), at either —
Thank you very much. j
Mary Jo White

Debevoise & Plimpton LLP

Sent from my BlackBerry Wireless Handheld

1000212006 SEC 0003702
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55
subpoena, the subpoena would not have been issued because
his supervisors would have recognized it as they did when
they saw it that it was inappropriate subpoena.

MR, FOSTER: If an employee believes that his
supervisors are preventing him from taking someone’s
testimony for an improper purpose and he wishes to appeal
that decision up his chain of command to his supervisor’s
supervisor and so forth, is that failure to work within
the chain of command?

MS. THOMSEN: No.

MS. MIDDLETON: When Mr. Aguirre was terminated

MS. THOMSEN: Yes.

MS. MIDDLETON: -~ you are aware that he was
having a dispute about taking the testimony of Mr. Mack,
correct?

MS. THOMSEN: I was aware of that, yes.

MS. MIDDLETON: Were you concerned that it might
appear that his termination was related to that or in
reprisal for his being adamant on that?

MS. THOMSEN: Yes. Yes. We all were.

MS. MIDDLETON: What were your discussions --
when you say we all were, what discussions did you have?
MS. THOMSEN: The discussions among Mr.

Kreitman, Mr. Berger, Mr. Hanson and myself were about

terminating Mr. Aguirre. There was unanimity on their
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or not Mr. Mack had engaged in any improper, illegal,
disputed behavior and had concluded that he had not, but
they wanted to know whether we had any information that
we could share with them to the contrary. And I think
that’s the upshot of what she initially said to me. I
told her that I didn’t know whether I could tell her
anything, that, as I sat there, I didn’t know enocugh one
way or another to even know whether there was anything I
could tell her if I could tell her and that I’11 get back
to her.

MS. MIDDLETON: And did you?

MS. THOMSEN: O©h, if you want me to the whole
story -— I'm sorry. After I got off the phone I talked
to Mr. Berger and learned that we just didn’t have enough
information one way or the other with respect to Mr.
Mack, that where things stood at that point was that we
didn’t have anything to indicate that he had engaged in
any illegal or improper behavior, but that we weren’t at
a stage to be confident that he hadn’t and that we
weren’t likely to be at that stage any time soon.

And so, you know, I then got back to Ms. White
and said I can’t tell you anything. What was going
through my mind at the time was, how am I going to handle
this if we have something negative on Mr. Mack? And I
didn’t have to cross that bridge because I still had

concerns about how, if at all, I could communicate that.
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now, is that correct?

MS. THOMSEN: Yes, he does.

MS. MIDDLETON: Do you have any idea about the
timing of his initial contacts with that firm with
respect to his employment or partnership there?

MS. THOMSEN: I heard about it from him close in

time to a couple of months before he left and I believe
he left in the spring of 2006. i believe his reasons to
look for employmgnt outside of the agency occurred in the
fall of 2005, like the end of October, when there were
decisiéns made about the deputy directors and Mr. Berger
was not selected as one of the deputy directors. And so,
it was my expectation -- both my expectation and I think
-- Mr. Berger and I talked about it that at some point
after that decision was made that he was probably going
to leave the agency. I urged him not to. I urged him to
think about it because I knew he loved what he was doing
and he was quite good at it.

So I think the precipitating event was the
variant of October, early November, I'm not quite sure
when that was announced and then I expect he probably did
take some time to think about things and may have started
looking in earnest at the beginning of the year, but I
don’t know the process.

MS. MIDDLETON: Did the non selection of Mr.

Berger have anything to do with the Gary Aguirre
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it’s a non starter or understood it to be a non starter,
extending the probationary period for a brief period of
time so that we could, you know, do this in a way that
was a little more -~ took a little more time and could
afford him an opportunity to get back from vacation and
whatnot. But I’'m reasconably confident that that can’t be
done, having tried that in other circumstances. And we
talked ébout the fact that -- I polled everyone and asked
whether they had any doubts and they all agreed this was
the right course.

They advised that they expected this to be
potentially litigious given the fact that Mr. Aguirre had
been litigating with us before, that he was unhappy about
the Mack testimony issue. The substance included that he
could not work with supervisors and he could not work
with peers and it was clear to me that the management
toll of having Mr, Aguirre in our employ was too high
when we had an opportunity to discharge him.

MR. KEMERER: Did the fact that his wife or fiancee
was pregnant come up when you talked about the --

MS. THOMSEN: I believe it did in terms of, you know

MR. KEMERER: Unfortunate timing.
MS5. THOMSEN: -- unfortunate timing and
circumstances, I believe it did.

MS. MIDDLETON: And at that meeting did you ask

LISA DENNIS COURT REPORTING
(410) 729-0401




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

353

120

MS. THOMSEN: I don’t remember.

MR. KEMERER: Let me just show it to you while we
have it., It’'s Exhibit 25,

{Whereupon, the documents referred to
as Exhibit 25 were marked for
identification.)

MR. KEMERER: 1Is this the termination notice?

MS. THOMSEN: Yes.

MR. KEMERER: I just wanted to give you an
opportunity to correct -- for the record, you said you
reviewed it and signed it. It looks like it was signed
by -~

MS. THOMSEN: It was signed by Mr. Berger for me.

It was something that I told him to sign, so I deem it to
have been signed by me.

MR. KEMERER: Let me just ask you maybe three or
four questions about this document.

MS. THOMSEN: Of course.

MR. KEMERER: And then I was going to suggest we
maybe take a break because I think that there’s -~ I'm
going to have to negotiate to keep our room and I know
you mentioned lunch, so is 1:30 a good time for a break?

MS. THOMSEN: That’s fine.

MR. KEMERER: Okay. Directing your attention to the
third paragraph down which begins with several --

MS. THOMSEN: Yes.
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MR. KEMERER: -- okay, the second sentence. This is
from you to Mr. Aguirre.

MS. THOMSEN: Beginning with however?

MR. KEMERER: Starting with you -- you were
permitted to transfer from one assistant director to --

MS. THOMSEN: Oh, I'm sorry. Yes. Okay.

MR. KEMERER: ~- another after assuring your
associate director that the problems that had occurred,
including personality conflicts and resistence to
standard supervision would not recur. Do you have any
personal knowledge of that or -- well, let me just leave
it at that -- do you have any personal knowledge of that?

MS. THOMSEN: The assurance?

MR. KEMERER: Yes.

MS. THOMSEN: I do not other than the fact that Mr.
Aguirre’s performance was discussed with me from time to
time.

MR. KEMERER: And the first transfer was based upon
personality conflicts and resistence to standard
supervision. Do you have personal knowledge of that?

MS. THOMSEN: My understanding of the first transfer
was as described -- as I described it earlier through Mr.
Berger -- that he requested being moved and that he had
conflicts with his supervisors.

MR. KEMERER: Ckay. Beginning at however -- you

have continued to have conflicts with other staff
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attorneys, your branch chief and a trial unit attorney
assigned to your pfimary case responsibility. Is that
what it says in the next sentence?

MS5. THOMSEN: I think you read it right.

MR. KEMERER: Okay. Do you have personal knowledge
of that other than what was communicated to you through
your subordinates that were his supervisors?

MS. THOMSEN: If your question is did I see him
having conflicts —--

MR. KEMERER: Right.

MS. THOMSEN: -- I did not see him having conflicts.

MR. KEMERER: Okay. Prior to September 1 had you
reviewed email from him?

MS. THOMSEN: I had received an email, as I believe
I mentioned, from him asking for -- asking me whether I
had an open door policy and it may have said other
things, but that’s the email I remember from Mr. Aguirre.

MR. KEMERER: Okay. I mean, had you -- okay, so had
you observed either through email or just observing him
with his supervisors them not getting along -- personally
observed?

MS. THOMSEN: I'm sorry I'm not trying to be dense.
I don't exactly -- I did not see Mr. Aguirre have
conflicts with anyone. I did not read any email or other
documents that demonstrated conflicts or reported

conflicts. I heard from Mr. Berger and ultimately others
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about the conflicts that people had with Mr. Aguirre and
that Mr. Aguirre had with other people.

MR. KEMERER: Is it fair to say that sort of the
remainder of this paragraph beginning with, you have
continually expressed dissatisfaction -~ that your answer
that you Jjust gave me would be accurate with respect to
the remainder of the paragraph as well -- I mean, because
you are at such a higher level than Mr. Aguirre?

MS. THOMSEN: I don’t know whether it’'s because, but
let me finish reading it and see whether =--

MR. KEMERER: Sure.

ﬂs. THOMSEN: I think that’s fair. But leaving
aside the issue of why, I simply did not personally
observe or review documents that support what’s said in
this —- the third paragraph of Exhibit 25.

MR. KEMERER: Fair enough. And the fourth paragraph
beginning with during, is it fair to say that, you know,
you don’t have personal knowledge of that and that that’s
all based essentially on reports that you got from your
trusted managers?

MS. THOMSEN: That is based on the reports I got
from others, ves.

MR. KEMERER: And the first sentence on page 2 of
this exhibit -~ since those meetings your conduct has not
improved to the level that warrants retention beyond your

trial period. Is it fair to say that once again that’'s
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based upon reports that you received from Messrs. Hanson,
Kreitman and Berger?

MS. THOMSEN: Yes.

MR. KEMERER: So while you made the decision to
terminate Mr. Aguirre, you did it pretty much based upon
the recommendations, like you said, of those three
gentlemen and their concurrence that they all agreed that
it was the right thing to do and the right time to do it?

MS. THOMSEN: Yes.

MS. MIDDLETON: Do you know whether ~-- you had
mentioned that you had asked Mr. Berger to -- well, let
me ask you this, in connection with the termination
itself, did you personally speak to HR?

MS. THOMSEN: I did not.

MS. MIDDLETON: Do you know whether Mr. Berger or
Mr. Hanson or Mr, Kreitman consulted with HR to get some
advice?

MS. THOMSEN: I believe they did. I believe they
had consulted with Human Resources on more than one
occasion about Mr. Aguirre --

MS. MIDDLETON: Okay. But in connection --

MS. THOMSEN: -- and I do believe that they
consulted with them specifically about the termination.

MS. MIDDLETON: And did they tell you what -- did
any of them tell you what it was they said to HR and what

HR said to them?
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MS. DI SANTO: Uh huh.

MR. FORSTEIN: On the last point -- were you here
where she discussed for maybe 45 minutes to an hour the
situation involving Mr. Berger and Morgan Stanley?

MS. DI SANTO: I -—- I =-- I was briefed briefly
before.

MR. FORSTEIN: All right. Because if you weren't -~

MS. DI SANTO: But it’s still troubling me.

MR. FORSTEIN: If you weren’t here to hear that, I
mean ~- or if you haven't gotten a full briefing, it .
would be helpful to us to know what still troubles you
about that situation.

MS. DI SANTO: I understand. Because I don't
believe that neither you or Linda knows exactly when Mr,
Berger made the first introduction to the firm of
interest or someone made it to him because I don’t
believe you have that knowledge.

MR. FORSTEIN: Well, she’s =--

MS. DI SANTO: I don’t believe you have personal —-
I do not believe --

MR. FORSTEIN: She’'s given you circumstantial
evidence as to --

MS. DI SANTO: I understand.

MR. FORSTEIN: -- when it would have been made.

M3. DI SANTO: I'm just saying I don’t believe that

vou have that information, and I also don’t believe that
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possible. When did you yourself begin looking for
employment outside of the SEC?

MR. BERGER: Well, let me be clear about it. I
was approached at some point in the fall of '05 by one firm,
which we just talked about' before, Goodwin Procﬁer. And I
talked with them for a little bit in the fall. Their office
is based in Boston. I did not visit them in Boston until,
say, the second week of December. 1In the middle of the
fall, I didn't do much else. I had some other reasons not
to pursue things. And then--

MR. KEMERER: What were those reasons?

MR. BERGER: They were health concerns. And then
I, perhaps more specifically answering your question, did
not reach out to anyone until I started in January.

MR. KEMERER: Who contacted you on behalf of
Goodwin Procter? Or was it a headhunter?

MR. BERGER: No. It was, I think I mentioned last
week, Chris Palmer, a friend of mine.

MR. KEMERER: Directing your attention back to the
Dinallo call--

MR. FOSTER: Hannibal, before we go on, let me
stay on this for a second, please.

MR. KEMERER: Sure.

MR. FOSTER: So you said on Thursday, I believe,

that you remember Hannibal Kemerer calling you on or about
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MR. FOSTER: Do you have any explanation as to why
you didn't tell him about those contacts during that call?

MR, BERGER: Well, primarily because I was very
concerned aboutbhaving any discussions without first talking
with the SEC and getting authorization to discuss anything.
And I think I pointed out to Hannibal on that phone call
that I was very uncomfortable with that, and I think he
acknowledged and said, "I understand that.” And he asked me
a few more questions, and I tried to be--you know,'I tried
to answer questions, but I also was very uncomfortable
having any further conversation until I had my conversations
with the SEC.

MR. FOSTER: 8o did you tell him that you began
reaching out to firms and they began reaching out to you in
January of 2006°?

MR. BERGER: I don't remember. That would be true
that I didn't start reaching out until January, but I don't
remember.

MR. FOSTER: Well, you just told us about that
Goodwin Procter reached out—-

MR. BERGER: Right. They reached out.

MR. FOSTER: ~--pricr to January.

MR. BERGER: They reached out to me prior to that,
right.

MR. FOSTER: You didn't tell him about that?
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MR. BERGER: I don't remember.

MR. FOSTER: Would you have any reason not to tell
him about those earlier contacts?

MR. BERGER: You know, I was concerned about
having any kind of discussions with someone outside of the
SEC at that point, and so I don't know if--you know, why I
did or didn't say something. I mean, I really don't
remember what I said. About the only thing I remember very
vividly is Mr. Kemerer said something to the effect, "Did
they ask you"--meaning the Commission, "Did they ask you to
leave?®™ And I remember laughing at that. That's the most
vivid part of the conversation that I remember.

MR. FOSTER: So do you think that you were
completely honest and forthcoming with him during that
conversation?

MR. BERGER: Yes, I think I was completely honest.

MR. FOSTER: But not forthcoming?

MR. BERGER: I was concerned about providing any
information without authorization from the Commission so
that I would not violate any rules, and I told Hannibal that
in that conversation. And he acknowledged that and, in
fact, said, "Okay. I understand that, and we don't want you
to violate any rules." So I didn't have any discussions. I
didn't know what the parameters were for me to be able to

have any discussions with Hannibal in that conversation, and
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MR. KEMERER: Can we turn to the Dinallo
conversation? After the conversation with Mr. Kreitman in
which you said, "Ne. 1I'll call Mr. Dinallo," or words to
that effect, you called Mr. Dinallo back. What precisely
did he ask you?

MR. BERGER: He asked, as I discussed last week--—

‘he identified the fact that the Board of Directors of Morgan

Stanley was considering hiring John Mack, and they were
concerned about whgther or not he had any issues with the
SEC and its investigation.

MR. KEMERER: Did you tell him anything about the
status of the Pequot investigation?

MR. BERGER: I told him that we were roughly in
the middle of the investigation.

MR. KEMERER: Did you tell him anything with
respect to Mr. Mack in particular?

MR. BERGER: I don't recall saying anything with
respect to Mr. Mack, other than--he was inquiring whether or
not Mr. Mack had problems in terms of--with respect to the
SEC and potential violations, and I told him that it was
premature for us to evaluate. kWe were roughly in the middle
of our investigation. I didn't know where it was going to
go. I think I said something to the effect, "Like any other
insider trading investigation, we don't know where it's
going to go until we've finished it."
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and we took Mr. Samberg more than once, several times, I
think, and I can't remember which one it was. But I
believe--and I can't remember--I know I saw excerpts from
the testimony. I don't remember when that was in
relationship to Mr. Dinallo's call.

MR. FOSTER: Prior to Mr. Dinallo's call, had you
read any e-mail traffic between Mr. Mack and Mr. Samberg?

MR. BERGER: I don't remember.

MR. FOSTER: During the case with Mr. Dinallo, did
you characterize the state of the evidence that Mr. Mack may
have been involved in insider trading?

MR. BERGER: I'm not sure what you mean by
"characterize the state of the evidence,"™ but I can tell you
what I told him, which was the point of my phone call was to
adhere to the Commission policy by not disclosing any
information about an investigation and to make sure that the
Commission, particularly the Commission staff, did not
inject itself intc a business decision of an entity that
wasn't even a part of the investigation. And so those being
the reasons that I would, you know, have that conversation
with Mr. Dinallo, I told Mr. Dinallo, as I've said before,
that the investigation was ongoing, it was an insider
trading investigation, and I didn't know where it was going
to end up, and you often don't know that until the end of an
insider trading investigation; that it was premature for us
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actually do a memo at one point. I just don't remember what
point that was.

MR. KEMERER: So you don't recall whether it was
in order to get permission to issue a testimonial subpoena?

MR. BERGER: Well, we were talking about taking
some testimony from individuals fairly prominent, a Senator
or a former Senator, and some other individuals, and we
wanted to see what we had. So I think that--I remember
reading something in advance of the testimony that would
support--that supported taking their testimony.

MR. FOSTER: You mentioned prominence just now.

MR. BERGER: Uh-huh.

MR. FOSTER: Is it the case that you're more
likely to require a memo such as this in a case where the
proposed testimony is of someone prominent?

MR. BERGER: No, I don't think so. Wefve done
this, we've done memos in advance of people that no one
would know.

MR. FOSTER: Can you give us an example?

MR. BERGER: Not off the top of my head.

MR. FOSTER: Can you get back to us on that?

MR. BERGER: I can think about it. I mean, I was
there for 14 years. I was probably involved in maybe a
thousand investigations, brought 400 or so investigations.
I mean, that's a lot of people.
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MR. FOSTER: Why did you mention prominence just
now, though?

MR. BERGER: I don't know why I mentioned
prominence.

MR. KEMERER: Directing your attention to page 2
of Exhibit II, the third full paragraph begins with,
"Further..." Do you see that line?

MR. BERGER: Yes.

MR. KEMERER: Mr. Aguirre appears to contend that
the SEC's operating in the dark with respect to whom Mack
spoke to while CSFB was wooing him to come on as the CEO.
Is that true?

MR. BERGER: I really don't know what was in Gary
Aguirre's head when he wrote this, so I can't tell you what
he was thinking. One of the reasons this is not a
particularly good memo is I have no idea what he's talking
about, operating in the dark. We were sending out
subpoenas. We were getting information. We were making
inquiries to Credit Suisse to get information concerning
contacts or possible contacts between Mr. Mack and others.
So I don't know what he's referring to here. He obviously
didn't make it clear enough for me to understand.

MR. KEMERER: Okay. Were you aware from reading
any of these memos ever that Mr. Mack was meeting with

people in Zurich or, you know, outside of the country?
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doing that.

MR. FOSTER: 1Is it possible that you did?

MR. BERGER: I think it is very unlikely. I can't
imagine who I talked to outside of the SEC.

MR, FOSTER: Do you recall a conversation sometime
after Mr. Aguirre resigned, told you that he was resigning
in which he alleged toc you that he was not being allowed to
take Mr. Mack's testimony because of Mr. Mack's political
clout or powerful political connections or something to that
effect?

MR. BERGER: We had a conversation--I think this
was earlier than the time that he came in to resign--where--
and I think this was the first conversation that I had had
with him where--I think I've talked to you about this on a
number of occasions now, where he was very heated, and he
had had a conversation, I think with Mark Kreitman, where he
was upset--

MR. FOSTER: Right. I don't need you to repeat
that. I understand. I'm asking you about--

MR. BERGER: I know, but I'm trying to put it--

MR. FOSTER: Okay, but I'm asking about the time
period after he had told you he was resigning.

MR. BERGER: I had two conversations that I can
remember with Gary where he mentioned Mack's influence,
neither one I think he mentioned political influence. Gary
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presented it in terms of we were afraid to take his
testimony, and I think I've described to you on both
occasions where I talked to him about that and tried to
dispel the notion that anyone in the Division of Enforcement
would have been afraid to take someone's testimony, and, in
fact, someone like Mack's testimony we would be interested
in taking the testimony, more interested than not. So that
would never be the case for people in Enforcement. And I
tried to emphasize that we were talking about tactics here
or strategy, as opposed to--you know, in essence, timing as
opposed to being concerned about who this individual was.

| MR. FOSTER: So in terms of political clout or
political connections--you used the word "political." Are
you saying you don't recall him--

MR. BERGER: Well, he--

MR. FOSTER: ~--telling you--let me finish the
question, please.

MR. BERGER: Yeah.

MR. FOSTER: That you don't recall him telling you
that Mr. Hanson had represented to him that the reason it
would be difficult to get approval to take Mr., Mack's
testimony was because of his political clout or political
connections or something to that effect?

MR. BERGER: I think that Gary put that in an e-
mail, but when we had the conversations, Gary's conversation
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to me was--I don't remember him talking about Bob Hanson or
what Bob Hanson said, but I do remember him saying that, you
know, he felt that Mark and Bob were afraid to take this
guy's testimony, and I think he used the word "afraid," and
that Mack had a lot of influence. And I said, as I've
related now a few times, "Mack doesn't have any influence
with the Division of Enforcement. He can't stop us from
taking his testimony, and we will."

MR. FOSTER: So leaving aside his e-mail, which
we'll discuss in a minute, but his verbal conversations with
you, did you understand Mr. Aguirre to be alleging any
wrongdoing on the part of Mr. Kreitman or Mr. Hanson or
anyone at the SEC with regard to the decision about Mr.
Mack's testimony?

MR; BERGER: I didn't understand that it was
wrongdoing. I think my understanding was that there was a
strategy dispute over what to do and that we were trying to
say on a number of occasions to Gary, "Look, we're going to
take the testimony. Let's just do it when we think it is
the appropriate time.” And Gary's response always was we're
afraid to take his testimony and we're stopping him. And I
don't think that was ever the case.

MR. KEMERER: Do you think that taking Mr. Mack's
testimony in June or July of 2005 had a detrimental effect
on the Pequot Capital Management investigation?
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I talked with--I followed that up by talking with Mark. I
don't remember if I talked with Bob. It's possible that I
did, but I know I talked with Mark.

MR. FOSTER: So the more specific allegation
that's in here than you described earlier regarding the
words Ypowerful political connections,”™ you don't see that
as different in time or in substance-~is that not in a
different category than what you described earlier about
merely saying that you're afraid to take his testimony?

MR. BERGER: No, I mean, because as I said, Gary
was saying afraid to take testimony, that he had a lot of
influence. 1In essence, I gather it was the same thing.

MR. FOSTER: In your mind, does this constitute an
allegation of wrongdoing?

MR. BERGER: If someone was preventing someone
from taking testimony because of certain influence where we
thought it was appropriate to take the testimony, I think
it's something that is of concern, yes. But as I said, you
know, I talked with Gary about it, and I talked with Mark
about it. We all, you know, concluded that that's not what
was happening and, in fact, we were going to take the
testimony.

MR. FOSTER: Well, at the top of page SEC 0005, he
explicitly says that Bob--I assume that means Robert Hanson,
correct?
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MR. BERGER: I assume that.

MR. FOSTER: "Bob told me that these decisions
were for Mark to make,” and I'm assuming that means the
decision about whether to take Mr. Maék's testimony. Is
that correct?

MR. BERGER: I assume that's what he means. I
mean, Mark would know-~or Bob would know best.

MR. BERGER: "...and, two, it would be an uphill
battle because of Mack's powerful political connections.”
Andbi believe you said earlier that you didn't recall Mr.
Aguirre specifically telling you in your verbal conversation
in person alleging that Mr. Hanson had said that to him.

But here he fairly clearly alleges that in writing.

MR. BERGER: That's right.

MR. FOSTER: And my question to you is: Do you
believe that's an allegation of wrongdoing that needed to be
brought to someone else's attention? And what, if anything,
did you do to bring it to anyone else's attention?

MR, BERGER: Well, I think I've told you now
several times what I did is I had a conversation with Gary
about this. We talked about it. I told him that we weren't
afraid to take anyone's testimony, that no one--

MR. FOSTER: I understand that.

MR. BERGER: Well, let me answer the question.

That no one would influence whether the Division of
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Enforcement was going to take someone's testimony or not,
and that he had to understand that we felt, based on our
experience--and he had no experience doing these
investigations or doing an insider trading case--that the
best thing to do is to take Mack's testimony at the end, and
that's what we wanted to do.

What I did subsequent to that was I talked with
Mark about this again. I had meore than one conversation
with Mark about the influence issue. And, you know, Mark
assured me there is nothing about influence that was
preventing us from taking testimony. In fact, we agreed
that we would likely take the testimony at the end of the
investigation. And I think I also said before that I may
have mentioned this to Linda Thomsen. I don't remember
that. And I may have also talked with Bob Hanson. I just
don't have a memory of talking with Bob about that.

MR. FOSTER: Did you forward this e-mail to Linda
Thomsen?

MR. BERGER: I don't remember if I did or not.

MR. FOSTER: Either electronically or--

MR. BERGER: Yes, I just don't remember.

MR. FOSTER: ~-any other way? No?

MR. BERGER: I don't remember.

MR. FOSTER: Did you refer it to the Inspector
General?
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MR. BERGER: No.

MR. FOSTER: Did you consider referring it to the
Inspector General?

MR. BERGER: No.

MR. FOSTER: Why not?

MR. BERGER: Because I took the actions that I
thought were appropriate. One, I talked with Gary and
explained to him that that simply wasn't the case, and that
our intention was to take the testimony at the end, and that
there was no influence brought to bear, nor would we
countenance any influence being brought to bear. And then I
talked with his two supervisors—--well, I talked with Mark,
which would have been his ultimate supervisor, and Mark
assufed me that that wasn't the case. And as I said, I'm
not sure if I talked with Bob or Linda Thomsen about it.

And so I felt that I had taken the appropriate steps,
including with the person who was making the allegations to
explain to him that that simply wasn't the case and
providing to him what the blueprint was for the
investigation, which should have sufficed for anyone to
understand that we will do this, it's just not at the timing
that he wanted or pursuant to the time that he wanted.

MR. FOSTER: Have you ever referred other
allegations of wrongdoing to the Inspector General?

MR, BERGER: No, I don't think so.
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MR. BERGER: Okay.

MR. FOSTER: Does that help you, refresh your—-

MR. BERGER: I'm sure it was after this. It was
sometime later in August. I just don't know.

MR. KEMERER: At this meeting between you and Mr.
Kreitman and'Mr. Hanson, did the issue of Mr. Aguirre's
insistence upon taking John Mack's testimony sooner rather
than later come up?

MR. BERGER: I don't remember that it did. I

thought the focus was mostly on Gary's conduct and his

_inability to function within, you know, a hierarchical

program.

MR. KEMERER: Do you contend, as you sit here
today, that Mr. Aguirre's repeated insistence upon taking
Mr. Mack's testimony did not play a role in the decision to
terminate him?

MR. BERGER: I think that his inability to listen
to his supervisors and, you know, make decisions based on
strategy and judgment and the experience that they had
played a factor. And so I think that the fact that he
simply wouldn't listen with respect to Mack must have played
some part in Mark and Bob's assessment of his conduct. But
that went to--the issue was--and it was the primary issue--
his conduct. It wasn't, you know, what he was--whether we
were going to take Mack's testimony or not, because we had
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pretty much decided we were going to take the testimony, so
it wasn't the issue. The issue was that he couldn't listen
and he didn't want to listen, and he was, I think as you
say, Bob who said it, a loose cannon.

MR. FOSTER: Well, he alleged to you in writing
that Mr. Hanson had told him that the reason for his
supervisor's decision was because of Mr. Mack's political
clout, correct?

MR. BERGER: He did allege that, yes, and--

MR. FOSTER: So would it be appropriate in that
situation--

MR. BECKER: Wait--

MR. FOSTER: --if that were true, for him--

MR. BECKER: Wait a minute. You cannot cut him
off. Let him finish his answer.

MR. FOSTER: Go ahead. Finisﬁ your answer.

MR. BECKER: And you can then ask a question.

MR. BERGER: I think what happened was that, as I
said before, Gary made the allegations and that we tried to
address it in an appropriate and cordial manner with him by
saying, "Look, no one's afraid to take his testimony. We
will take his testimony. We're doing this stratégically at
a different time."

If you lock at the e-mail that Gary sent at that
time, it says in there, Gary says, "We are still getting in
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insistence upon his own way or the highway?

MR. BERGER: Right. I think I do understand the
question, and I think, you know, last Thursday I discussed a
number of instances where there were issues with Gary
sending out subpoenas without running them by his
supervisor, taking actions--I think Bob Hanson had come to
ny office on a number of occasions complaining that Gary was
taking actions without consulting with him or even having
just a conversatién to say this is what he wanted to do.

There were complaints that were voiced by counsel
about Gary. I received at least one phone call that I
remember from general counsel at Crédit Suisse, Gary Lynch,
complaining about Gary, where Gary was apparently telling
Credit Suisse that there was a new policy at the Commission
on secrecy, which‘was not accurate. There were all of these
instances, and then, of course, I think that, you know, the
bottom line is the immediate supervisors were hearing this
on a regular basis and having to deal with this. And, you
know, they came to me on a number of occasions.. I don't
remember all of the situations. But those are some of the
items.

MR. KEMERER: Okay. Just let me ask some follow-
up questions.

MR. BERGER: Sure.

MR. KEMERER: I think that's a good laundry list.
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MR. BECKER: ~--and consider it or directed him to
go back and draft. Those are two different things.

MR. FOSTER: Draft. Go back and draft.

MR. BERGER: Yeah. I think that I-~I don't
remember directing them to do it. You know, I rely on Bob
and Mark on that, too, but my sense was I asked them to
think about it, because ultimately I couldn't write it.

They had the best information about individuals' conduct
that I didn't have. And so if something was going to be
written, it really had to come from the supervisors. And so
my sense was go back and tﬁink about it, and if you want to
do it, fine, and I will support you on that.

MR. FOSTER: Okay. So you don't know whether you
told the IG or someone from the IG's office that you told
Hanson to supplement the contribution statement that had
already been prepared for--

MR. BERGER: Well, there is a distinction there.

MR. FOSTER: Okay.

MR. BERGER: That is that in terms of drafting
this or actually creating a document, I left that up to Mark
and Bob as to whether or not they wanted to do it. But when
they did do it, I instructed them to make that part of the
evaluation. And I think that from what I just heard you
say, that-- ’

MR. FOSTER: I'm sorry. Part of the existing
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Mark Kreitman 01G-431

I spoke to Mark Kreitman by telephone on October 24, 2005, regarding Gary Aguirre.
Kreitman told me that the evaluation process had 2 pieces to it. First, there was an initial
evaluation of Aguirre by Bob Hanson that went to Berger around the end of June, and then
second Kreitman did a supplemental evaluation because he felt that Hanson had not addressed
problems. Kreitman said that he wrote the supplemental evaluation on August 1, 2005, before
going to the Compensation Committee, Kreitman said that he later learned, upon inquiry, that
only Hanson’s evaluation went to the Compensation Committee in error. Kreitman said that he
knows the date that he prepared the supplemental because it is a Word document that shows
August 1, 2005. I asked Kreitman to send me something that showed it was created on August 1,
2005. Kreitman said that he may have discussed the supplemental evaluation with Berger, but
does not recall. Kreitman was sure he discussed it with Bob. Kreitman said that it was not
unusual for him to rate subordinates, and that he is directly responsible for rating Branch Chiefs,
para-professionals and a couple of staff attorneys (not including Aguirre). Kreitman does not
know if Aguirre received a copy of the supplemental rating, but he said that Aguirre was already
terminated when he would normally meet with staff attorneys and their branch chief to give them
their written evaluation and tell them their step increase.

Kreitman told me that he knew Aguirre as a student at Georgetown’s LLM program
where he taught and Aguirre was a student and had edited his law review article that was
published. Kreitman also said that they were friends and him and his wife would visit Aguirre
and his wife’s houses. Kreitman said that Berger made the decision to transfer Aguirre from
another Asst. Director Grimes to Kreitman.

When I asked Kreitman what the inquiry was regarding the supplemental evaluation he
said that Berger checked to see if it went in Aguirre’s personnel file, and it turned out that it did
not. Kreitman said that he got advice from Linda Borostovik in HR and Lindy Hardy in GC.
Kreitman said that there was some confusion and that he got conflicting advice.

Kreitman said that he concurred with Aguirre getting two steps as a merit promotion,
even though he had problems with Aguirre’s conduct. Kreitman said that there are few carrots in
government work, and that he gives more leeway with conduct than with performance. Kreitman
said that Aguirre worked out well in the beginning of coming to his group; Aguirre brought with
him the Pequot case he developed which Kreitman described as a complicated, difficult insider
trading case. Kreitman remembers telling Aguirre that he could have 5 weeks to see if the case
was manageable given SEC resources. Kreitman said that afier five weeks it was unclear if it
was manageable but he let Aguirre continue. Kreitman said that it was clear that there were
problems with how it was being investigated by Aguirre, because he was resistant to supervisors,
especially his branch chief Hanson, he sent out subpoenas without going through his branch chief
which violated protocol and criminal statutes resulting in the subpoenas being recalled.

Kreitman said that Aguirre did not conduct the investigation in the normal course; he
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gathered “millions of e-mails” hoping to find the smoking gun. As to calling in John Mack for
testimony, Kreitman said that there was insufficient evidence to call him in and that Enforcement
does not drag in ordinary citizens on unfounded suspicion. According to Kreitman, Enforcement
still does not have enough evidence afler more investigation. Kreitman said that there is no
doubt that Mack may be a tipper and that there is illegal insider trading in the case, but that none
of the five potential tippers have been called in. Calling in persons to give testimony is g serious
matter, according to Kreitman, and is not done lightly. He also said that it is pointless to callin a
witness if there is no evidence because they will just deny tipping and there is no where to go
from there. Kreitran said that his reputation at the agency is that he is the most aggressive trial
attorney (when he was in that position for many years) and Assistant Director, and that he has
taken the testimony of many high profile persons. He said he is hardly afraid of taking anyone’s
testimony. Kreitman told me that him, Berger and Bob had many discussions about taking
Mack’s testimony.

Kreitman also said that it is a little out of the ordinary for Mary Jo White to contact Linda
Thomsen directly, but that White is very prestigious and it isn’t uncommon for someone
prominent to have someone intervene on their behalf. Kreitman recalls that Thomsen called him
to say that she received correspondence from White, and Kreitman went to get it.

I asked Kreitman whether he had given Aguirre a Perry Mason award for his good work.
He laughed and said that it is a joke he does in the office, where he gives someone an 8 4 x 11
xerox of Raymond Burr’s face. He said that he did give one to Aguirre after he went to meet
with the SDNY USAQ to see if they were interested in the Pequot case. Kreitman said that he
was worried about Aguirre presenting the case to them because he said that Aguirre tends to talk
“in a non-linear fashion™. Aguirre reported back that the SDNY was very interested, so Kreitman
was pleased and gave him the Perry Mason award.

Kreitman said that he fired Aguirre by telephone because Aguirmre was in California on
vacation and would not be back before his probationary period was over, He said that he had
never had to fire anyone. Kreitman said that Aguirre and him were friends as of the summer
when Kreitman believed that Aguirre was unhappy at work but still came to Kreitman’s house
for a party he has every year for staff. Aguirre felt that his investigation into Pequot was being
thwarted, according to Kreitman. Aguirre told Kreitman that he wanted to report directly to him,
but Kreitman told him that could not happen. Kreitman said that the Pequot case was staffed
more heavily than any other case in his group. Kreitman told me that there was a consensus that
Aguirre should be terminated by Thomsen, Berger, Hanson and himself and that he drafted the
termination letter to Aguirre. When I asked Kreitman why Aguirre was fired, he told me that

Aguirre refused to work in a structure, which presented possible dangers for the Cc issio)
was a loose canon (he had threatened to resign and Aguirre made it ¢l i @ed to work
financially), Aguirre said that he would leave once the investigation but would not do the write

up of the case, and he was uncooperative with the other 2 staff attorheys assigned to his case by
being disrespectful and refusing to bring them in to the heart of the case, he would not take
supervision from Hanson, and Berger received many comnplaints from opposing counsel about
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The document is zubject to the provigions of the Privary Act of 1074, and may ¢
redaction before disclosure to third parties. No redaction has been performed |

Offica of Inspector General.
MEMORANDUM
TO: File, 01G-431
FROM: Kelly J. Andrews, Associate Counsel to Inspector General
RE: Recommendation for Closing OIG-431; Abuse of Discretionary Authority
DATE: November 29, 2005

Background and Summary

We opened this investigation on October 6, 2005, after receiving a letter from Gary
Aguirre addressed to Chairman Cox dated September 2, 2005 -- Aguirre’s last day of
employment with the Commission after being terminated during his probationary period. In that
letter, Aguirre claimed that his supervisors in the Division of Enforcement (Enforcement) gave
preferential treatment to former Chairman of a hedge fund Pequot Capital Management (Pequot)
and now Chairman and CEO of Morgan Stanley, John Mack, who Aguirre believed may have
been a tipper in the insider trading case involving Pequot that Aguirre was assigned.
Specifically, Aguirre asserted that: (1) Enforcement supervisors would not take Mack’s
testimony because of his “powerful political connections™; (2) Mack’s counsel, Mary Jo White,
contacted Linda Thomsen, Director of Enforcement, bypassing him as staff attorney; and (3) his
supervisors excluded him from conversations involving Mack. On October 11, 2005, Aguirre
again wrote to Chairman Cox alleging that he believes that his personnel file was tampered with
because his former Assistant Director “retroactively created” a supplemental negative evaluation
of him to justify his termination after the fact. In the October letter, Aguirre claims that he had
alleged in his earlier letter that he was terminated for unlawful reasons, including that he
complained about the preferential treatment of Mack.

As discussed below, the evidence gathered did not show that Mack was given preferential
treatment or that Aguirre was terminated because of his complaints about Mack’s treatment. In
addition, the evidence showed that Aguirre’s former Assistant Director wrote the supplemental
negative evaluation a month before Aguirre was terminated.!

Scope of the Investigation

During the investigation I spoke to each of the Enforcement supervisors involved in the
Pequot case, including Branch Chief Robert Hanson, Assistant Director Mark Kreitman,
Associate Director Paul Berger, and Director Linda Thomsen. I also spoke to Enforcement’s
Administrative Contact Charles Staiger and Human Resource (HR) specialist Linda Borostovik.
In addition, I reviewed Aguirre’s Official Personnel File (OPF) and numerous e-mails and
documents related to Aguimre’s allegations.

! We did find deficiencies related to the performance evaluation documentation, outlined

below.
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Results of the Investigation
A The Alleged Preferential Treatment of John Mack
1. Not Taking Mack’s Testimony

Hanson, Kreitman, Berger and Thomsen all said that the issue was not whether to take
Mack’s testimony, but when to take it, because they believed that it was premature to take
Mack’s testimony at the time Aguirre wanted to take it.

Branch Chief Hanson said that the Pequot insider trading case to which Aguirre was
assigned had many potential tippers, one of whom is John Mack. Hanson said that Aguirre
wanted to take Mack’s testimony in the summer of 2005, and that there was a lot of discussion in
the office about whether to do so. Hanson said that he and the other Enforcement supervisors,
including Director Thomsen, felt that they should get “their ducks in a row” first and figure out
Mack’s access and motive before taking his testimony. According to Hanson, at that point there
was still an outstanding subpoena for documents in the investigation. Hanson said that Associate
Director Berger asked Aguirre to write a memo about why taking Mack’s testimony at that time
was important. Hanson told me that Aguirre sent two different memos, one fo Berger and one to
himself, and that some of the assertions in the memos were not true. Hanson told me that he did
not tell Aguirre that it would be “very difficult to obtain approval to take Mr. Mack’s testimony
because of his powerful political connections.” Rather he tried to convey to Aguirre that he
needed to be sure to “have his ducks in a row” and have the evidence lined up before attempting
to take testimony from someone who would be well represented. Hanson believes that Aguirre
may have misinterpreted his statement.

Associate Director Berger said that Aguirre came to his office four or five times to
discuss the Pequot case. Berger also said that he received many e-mails from Aguirre, including
one that contained a memo about why Mack’s testimony should be taken at that particular time,
but that he found it to be largely incomprehensible. According to Berger, Aguirre was supposed
to give Berger a second memo about this but never did. Berger said that the issue was not
whether to take Mack’s testimony, since it likely will be taken, but when to take his testimony.
Berger, along with Kreitman and Hanson, thought that it was not the right time to take Mack’s
testimony because there was no hard evidence that pointed to Mack. In addition, according to
Berger, Enforcement still had an outstanding subpoena for documents and had not yet received
telephone records in the case. Berger said that ordinarily they would take someone’s testimony
to lock them in, but that in this case the actions at issue were years old, so that if Mack denied
insider trading the staff would have nothing left to ask him, Berger said that he did not have
much confidence in Aguirre because Aguirre’s supervisors told Berger that Aguirre would
sometimes say that there was evidence to support something when there was not. Berger said
that he is not afraid of taking testimony of people in high places, and that it is often done in
Enforcement.

Assistant Director Kreitman said that there was insufficient evidence to call Mack in for
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testimony, and that Enforcement does not drag in ordinary citizens on unfounded suspicion.
Kreitman said that there is no doubt that Mack may be a tipper or that there is illegal insider
trading in the case, but that none of the five potential tippers have been called in to date.
Kreitman also said that it is pointless to call in a witness to testify without evidence of tipping
because the witness would likely just deny the tipping and the testimony would end there.

Thomsen said that she heard about the disagreement in the Pequot investigation between
Aguirre -~ who thought it was important to take Mack’s testimony at a particular time -- and
Hanson, Kreitman and Berger, who all thought it did not make sense to take Mack’s testimony
until they received documents from a subpoena request. Thomsen said the issue was not whether
to take Mack’s testimony, but when to take it, and that the decision of when to take someone’s
testimony is one that Enforcement struggles with all the time. Thomsen also said that it was not
an issue of Mack being a high level person.

All of Aguirre’s superiors, including Thomsen, told us that there were legitimate tactical
reasons to wait to take Mack’s testimony, and not to take the testimony when Aguirre wanted.
They also told us that Enforcement often takes the testimony of powerful, high-level persons.
There is no evidence that Enforcement did not want to take Mack's testimony because of his
“powerful political coninections.”

2. Counsel for Mack Contacting ’Ihoﬁxseg Directly

Thomsen said that she was contacted by former United States Attorney for the Southern
District of New York Mary Jo White during the process of vetting Mack for the CEO position at
Morgan Stanley. Thomsen told us that White was representing either Mack or Morgan Stanley.
According to Thomsen, White told her that she was aware of Enforcement’s Pequot investigation
involving Mack, and wanted some assurance that Mack would be in the clear. Thomsen said she
gave White no assurances, but that it was during that vetting process that Thomsen and White
talked about the outstanding subpoena for documents in the Pequot case. Thomsen said that it is
not unusual for attorneys to call her about cases instead of calling Enforcement staff working on
the case.

Hanson was aware that White had called Thomsen directly once around the time when
Morgan Stanley was hiring Mack, Kreitman recalled that Thomsen called him to say that she had
received correspondence from White related to the Pequot investigation, and he went to get it
from her.

The evidence fails to show that White contacting Thomsen resulted in preferential
treatment or affected any decision about taking Mack’s testimony.

3. Alleged Exclusion from Meetings

The evidence shows that Aguirre was involved in many, ofien lengthy, discussions about
whether and when to take Mack’s testimony. For example, Hanson told us that Aguirre would
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often work late and be discussing the case with Kreitman. In addition, according to Berger,
Aguirre discussed the case with Berger at least four or five times and sent him e-mails regarding
the case. The evidence fails to show that Aguirre was excluded from discussions about Mack’s
testimony.

B All Tampering with Aguirre’s nnel Fil

Aguirre claimed that a supplemental evaluation of him written by Kreitman, which
Aguirre received for the first time after he left the Commission, was “not prepared in the ordinary
course of events.” Aguirre suggested in his October letter to the Chairman that the supplemental
evaluation was created on or about September 26, but made to look as if it were created before
his termination on September 2, 2005.2 The documentary evidence we obtained showed that
Kreitman prepared the supplemental evaluation on August 1, 2005 - one month before Aguirre’s
termination.

We reviewed a September 26, 2005 e-mail from Kreitman to Staiger which stated, “I
don’t know if the paragraph below, which was my evaluation of Gary (separate from Bob
Hanson’s), made it into his record. Paul [Berger] suggests that it should be so included.” On
Qctober 5, 2005, Staiger sent Aguirre a memo with the September 26, 2005, e-mail attached,
along with the supplemental evaluation by Kreitman. In that memo, Staiger stated that “{tthe
attached supervisory summary from Mark Kreitman mistakenly did not go to the compensation
committee.” : :

Hanson told me that sometime around July or August of 2005, Berger told him to be
honest in his evaluation of Aguirre, and suggested that Hanson and Kreitman prepare a
supplemental evaluation of Aguirre. Hanson also told me that after this meeting with Berger, he
went to Kreitman and told him that they needed to prepare a supplemental evaluation of both
Aguirre and another employee. Hanson said that Kreitman wrote the first draft of a supplemental
evaluation for both employees, including Aguirre. Hanson said that his computer shows that he
made edits to Kreitman’s draft of the supplemental evaluation on August 1, 2005 at 11:48 a.m.,
and that he forwarded those edits to Kreitman shortly thereafter at 12:13 p.m.

Berger said that he told Hanson to supplement the contribution statement he had already
prepared for Aguirre to include constructive criticism, but that Hanson must have misunderstood

We found several irregularities with the supplemental evaluation including: it was not
dated or signed; it appears to have been created after the merit pay calendar deadline; it
was not sent to, or considered by, the compensation committee; it was not in Aguirre’s
employee personnel file (EPF); and it was separate from the initial evaluation written by
Apguirre’s immediate supervisor, who should be the only one who prepares a summary on
behalf of each employee, according to the merit pay process guidance. We are referring
these issues to the audit staff.

000204
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him and instead wrote a separate statement.® Berger told me that he is not sure if the separate
evaluation was sent to the compensation committee, which Berger is on. Berger, however, does
recall that he saw the statement before the committee made any decision.

Kreitman told me that he read Hanson's initial evaluation of Aguirre, which he believes
was sent to Berger around the end of June. Kreitman said that he decided to write a supplemental
evaluation because he felt that Hanson had not sufficiently addressed Aguirre’s problems.
Kreitman also said that he wrote the supplemental evaluation on August 1, 2005, before it went
to the compensation committee. Kreitman added that he later learned that only Hanson’s
evaluation went to the compensation committee. Kreitman also said that he knows the date that
he prepared the supplemental evaluation because it is contained in a Word document that shows
it was created on August 1,2005.* Kreitman does not know if Aguirre received a copy of the
supplemental rating, but said that Aguirre was already terminated when he would normally meet
with staff attorneys and their branch chief to give them their written evaluation and inform them
of their step increases.

Thomsen was not familiar with the September 26, 2005 e-mail from Kreitman to Staiger.
However, she remembers that Staiger told her that Kreitman wanted to add something to the file.
Thomsen said that she told Staiger to be sure that the new material reflected the date it was being
added to the file.

The evidence shows that, while not evident on its face, the supplemental evaluation of
“Aguirre was prepared a month before he was terminated and during the same general time as his
merit pay increase was decided. Therefore, there is no evidence that Aguirre’s personnel file was
tampered with by making it appear that the supplemental evaluation was created before it
actually was.

C. The Alleged Unlawful Termination

According to his OPF, Aguirre began at the Securities and Exchange Commission
{Commission) on September 7, 2004 as a General Attorney in Enforcement, and was terminated
at the end of his probationary period on September 2, 2005. The September 1, 2005 notice of
termination sent to Aguirre informed him that he was being terminated for inappropriate conduct,
specifically for continuing to have conflicts with various Commission staff and for ignoring the
supervisory structure, Hanson, Kreitman, Berger and Thomsen all said that Aguirre did not work
well with others or within a supervisory structure.

Berger believed that Hanson wrote the separate statement of Aguirre, but Kreitman and
Hanson told us that Kreitman wrote it.

‘We were able to confirm that Kreitman created, and last edited, the supplemental

evaluation on August 1, 2005 at 6:14 p.m. by reviewing Word properties “metadata”
information from the document.
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Berger told me that the Pequot case insider trading case that Aguirre opened after he
began work at the Commission, was a long and troubled investigation because of Aguirre’s
involvement. Berger said that Aguirre had became too difficult to work with because he did not
work well in a supervisory structure or with others, including staff and outside counsel, and
because he did not reason through his decisions. According to Berger, Aguirre seemed to think
that he could conduct the entire investigation by himself with no supervision. In addition, Berger
said that a couple of subpoenas Aguirre issued violated the law and that Berger received many
complaints about Aguirre from outside counsel, including one from a former Chairman. Berger
said that Aguirre was volatile and would often walk out of the office for the day. At one point,
Aguirre announced that he would resign effective the end of September 2005. Berger said that
Kreitman then told him that he thought Aguirre should be terminated before his probationary
period ended.

Kreitman said that Aguirre worked out well when he began in his group in January 2005.%
Kreitman told us that Aguirre had developed and brought the Pequot case with him from another
Enforcement group. Kreitman described the Pequot case as a complicated, difficult insider
trading case. Kreitman said that there were problems with how the Pequot case was being
investigated by Aguirre. For example, Kreitman said Aguirre: (1) refused to workin a
supervisory structure, (2) was a loosé¢ canon who had threatened to resign, (3) was uncooperative
with, and disrespectful to, the two staff attorneys assigned to the Pequot case after Aguirre told
staff that he was resigning from the Commission at the end of September 2005, (4) would not
take supervision from Hanson, and (5) sent out subpoenas which violated protocol and criminal
statutes resulting in the subpoenas being recalled. In addition, Kreitman told me that Berger
received many complaints from opposing counsel about Aguirre. Kreitman also told me that he,
Thomsen, Berger, and Hanson reached a consensus that Aguirre should be terminated. Kreitman
said that he drafted the termination letter and then called Aguirre, who was on leave, to fire him.

Hanson said that he supervised Aguirre from approximately January or February 2005,
after Aguirre requested to be, and was, transferred from another Enforcement group, until
Aguirre’s termination.® Hanson rated Aguitre “pass” and recommended him for a two-step
increase on June 29, 2005. Hanson said that Aguirre’s performance in his group before his June

Kreitman told me that he knew Aguirre before he began work at the Commission because
Aguirre was a student in Georgetown’s LLM program where Kreitman taught. Kreitman
said that they were friends and would socialize while Aguirre was at the Commission, but
that Berger made the decision to transfer Aguirre from Assistant Director Grimes® group
to Kreitman’s group.

The documentary evidence shows that Aguirre began working in Hanson’s group on
January 18, 2003, but Aguirre’s transfer did not become effective until March 20, 2005.

6
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29 rating was fine, but devolved after that.” Hanson said that Aguirre was terminated during his
probationary period because he did not work well with others, had poor writing and
communication skills, and that, while he had some good ideas, he made serious mistakes. For
example, Hanson said that former Enforcement Director Gary Lynch called him about an
improper request Aguitre had made to Lynch to keep information confidential, which violates
Enforcement policy.

Director Thomsen told me that she discussed Aguirre’s termination with Berger,
Kreitman and Hanson in her office. Thomsen recalled that Aguirre’s termination process was
accelerated because Aguirre had told Enforcement that he was resigning at the end of September,
but then changed his mind. Thomsen said that Aguirre seemed unhappy working at the
Commission both before and after he moved to Kreitman’s group.

All of Aguirre’s superiors stated that Aguirre had problems working within a supervisory
structure and getting along with others. The evidence failed to show that Aguirre’s complaints
about Mack’s alleged preferential treatment had anything to do with his termination.

Conclusion

Based on the work performed during our investigation, the evidence gathered failed to
substantiate the allegations that Mack was given preferential treatment, that any Enforcement
supervisor retroactively created an evaluation to support Aguirre’s termination, or that Aguirre
was terminated because of his complaints related to the alleged preferential treatment of Mack.
Based on the foregoing, I recommend closing this investigation,

Date: 2{2122;. AL 2005
Approved: M@g Date: /I/ 2% /o
Walter Stachnik { Id

Concur:

lary Beth Sulli

Kreitman said that he concurred with Aguirre getting two steps as a merit promotion,
even though he had problems with Aguirre’s conduct, because he gives employees more
leeway with conduct than with performance problems.

7
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Eichner, Jim

From:
Sent:
To:

Subjact:

Eichner, Jim

Wednesday, July 18, 2006 4:50 PM
Hanson, Robert

FW: Pequot pemnding matters.

1 assume Walter has this — not premature but prerequisite

From: Kreitman, Mark J.

Sent: Wednesday, August 17, 2005 11:26 AM
To: Aguirre, Gary 1.; Jama, Liban A.; Eichner, Jim
_Cez Hanson, Robert .
Subject: RE: Pequot pemnding matters.

Where are we on determining the date Mack was brought over the wall re GE-Heller deal — the
necessary prerequisite to subpoena to Mack?

From: Aguirre, Gary 1.

Sent: Wednesday, August 17, 2005 11:21 AM
Fo: Jama, Liban A.; Eichner, Jim

€c: Kreitman, Mark 3.

Subject: Pequot pemnding matters

I summarize below a list of pending matters following up on our conversations over the past
couple of days, yesterday with Liban alone. Thee items in bold will be the subject of phone calls
this afternoon, if you would like to sit in.

Mark: since Bob is out, I am copying you on the list. I am leaving for vacation tomorrow, which
1 cleared with Bob.

9/13/2006

1) Confirm exam date for Benton in NY for week of 9/5; get exam room and reporter;

2) Confirm exam dates for Dartiey for week of Sept. 19 in DC and Samberg for week
of Sept. 26 for NY; get exam room and reporter;

3) Pequot subpoena: Press Harnish for compliance with July subpoena (lets discuss);

4) Get status from Storch on each class of back up tapes.

5) Morgan Staley: Get clarification from Ashley Wall on any soft spots in her letter re
MS subpoena compliance; you can tackle this if you want while I’m out or P’ll do
when I'm back.

6) Status of FBI contact with Zilkha; we want Samberg exam immediately after Zilkha
interview; we’re waiting agent’s callback. Agent is David Markel, tel #

7) Telephone company subpoenas: Any useful phone records pmduced of Samberg calls
from mid-June through end of July?

8) CSFB: Get press on Patalino for the following:

a) July subpoena paragraph 1: Thomberg and Rady’s e-mails with Mack; Mack-—
CS (as parent) e-mails;

b) July subpoena paragraph 2: Thomberg or Radis notes or memos re Mack; CS
notes or memos re Mack

¢) Letter to Patalino on above;

SEC 0002888
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d) Look for August 30 production of items 3-8.
€) Remind Patalino next week if we do not have his letter re above.
f) August 17 subpoena: we need to work out; he will ID info flow; we make sure
his doc review gets docs. '
9) Andor backup tapes issue: See my memo raising construction issue on Pequot-Andor
agreement (will send an e-mail on this today); ’
10) Other acquisition players have contacts with Pequot before Samberg trades? You can ask
them to collect this info by request letter. However, I doubt any will admit w/o docs. GE
and JP Morgan say no docs. You have Wall letter. Need to check with Merrill on Hughes.

SEC 0002950
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Humes, Richard M.

To: Eichner, Jim; Hanson, Robert; Jama, Liban A.; Ribelin, Eric
Ce: Miller, Nancy B.; Eichner, Jim
Subject: RE: Developing other possible GE-HF tippers

The premise that another employees tipped Samberg is possible, but that path has so far been dry.

From: Eichner, Jim

Sent: Wednesday, August 03, 2005 9:02 AM

To: Aguirre, Gary J.; Hanson, Robert; Jama, Liban A.; Ribelin, Eric
Cc: Miller, Nancy B.; Eichner, Jim

Subject: RE: Developing other possible GE-HF tippers

My thoughts after reading Gary's memo.

it seems like our efforts so far have been based on the assumption that Samberg got the tip directly. While this
seems fike the most likely explanation, it may not be the only possibitily. The Microsoft trading shows that
SBamberg wasn't that risk adverse in foliowing tips (especially when they reflect inside information). As Gary
astutely observed, the GE/Heller trade was at a time of desperation for Samberg given the impending break up of
Pequot. The break up also may have given other Pequol employees the Incentive to try and make hay with
Samberg in an attempt {0 move up the corporate ladder when Pequot split (what better way to curry favor than
inside information on GE/Heller.

To me this suggests broadening our focus from Samberg to Peguot as a whole. | have only a couple of thoughts
of how to do this and would welcome others. Forgive me if these have already been done.

1) Have sach person who knew about the deal at the five investment bankers and GE/Metller identify who
they knew at Pequot at the time of the deal.

2) Search all Pequot email 1o everyone at the five investment bankers and GEMeller

3) Try and identify anyone at Pequol who got promoted soon after the GE/Helier deal

Nancy had a very good idea which | will pass along. She suggested going through all the referrals we goton
Pequot and looking for common people/entities.

From: Aguirre, Gary J.

Sent: Thursday, July 28, 2005 7:03 AM

To: Hanson, Robert; Jama, Liban A.; Ribelin, Eric; Eichner, Jim
Subject: Developing other possible GE-HF tippers

1 circulated my June 28 memo yesterday to Jim and Liban, but later remembered that it explicitly
assumes knowledge of my June 27 memo. J am therefore attaching that memo. I also thought I should
put Eric and Bob on the recipient’s list, so I am attaching both memos to this e-mail.

Following up on the discussion yesterday, I am also attaching the part of the Samberg exam where I
asked him about his acquaintances at Morgan Stanley in 2001, to be distinguished from the questions
about his contacts with anyone at MS who had any involvement in the acquisition, Like John Mack,
most of these people are fairly prominent, e.g., Byron Wien. I did not sun thorough searches on Onsite’s
or our databases for those on Samberg’s Morgan Stanley acquaintance list. Although I have my doubts
from my review of Samberg’s e-mails, it is conceivably possible to develop the Facts suggesting a

0972612006 SEC 0003641
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possible tipper: trust relationship with Samberg, possible access to info, contacts with Samberg at key
times, and motive to pass along tip.

However, if you get that far, there will remain another obstacle as I understand our current thinking--

establishing evidence that the person “went over the wall” before you can take his or her exam. I suspect
that will not be easy to do.

09/26/2006 SEC 0003642
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IOl AG]

‘WHEREAS, the Division of Enforcement (“Division™) of the United States Securities and
Exchange Commission {(“Commission”) has notified Pequot Capital Management (“Pequot™),
through its counsel, that the Division intends to recommend that the Commission authorize a civil
enforcement action against Pequot with respect to the Commission’s investigation entitled In the
Matter of Trading in Certain Securities, File No. HO-9818 (the “investigation”);

WHEREAS, the Division has informed Pequot, through is counsel, that it would seek the

imposition of certain sanctions and other relief, including, but not limited to a permanent injunction,
an advisor bar, disgorgement, prejudgment interest, and civil money penalties;

WHEREAS, Pequot, through its counsel, has expressed an interest in conducting
discussions with the Division regarding possible settlement of the proceedings;

ACCORDINGLY, IT IS HEREBY AGREED by and between the parties that:

1

The time from and including April 1, 2006, and ending at 5:00 p.m. on October 1,
2006 (the “Tolling Time Period”), will oot be included in computing the time limited
by any statute of limitations that may be applicable to the proceedings or any other
action or proceeding brought by or on behalf of the Commission or to which the
Comumission is a party arising out of the investigation (“any related proceedings™)
against or concerning Pequot, inchiding any sanctions or relief that may be imposed
therein;

Neither Pequot, nor any individual or entity acting on its behalf shall raise in any
way in the proceedings or any related proceedings any argument or defense based
on the running of any statute of limitations that includes the Tolling Time Period,
nor any argument or defense of failure to commence the proceedings or any
related proceedings on a timely basis, including laches, that includes the time -
elapsed during the Tolling Time Period;

Nothing in this agreement shall be construed as an admission by the Commission or
Division relating to the applicability of any statute of limitations to the proceedings
or any telated proceedings, including any sanctions or relief that may be imposed
therein, or to the appropriate length of any limitations period;

SEC 06002888
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4. This instrument contains the entire agreement of the parties and may be changed
only by an agreement in writing signed by all parties hereto.

SECURITIES AND EXCHANGE COMMISSION

DIVISION OF ENFORCEMENT
By. Date:
Mark Kreitman, Esq.
Assistant Director
PEQUOT CAPITAL MANAGEMENT
By: Date:
Arthur Samberg
Chairman and CEO
On , 2006, there personally appeared before me
known to me to be the person who executed the foregoing Tolling
Agreement.
Notary Public
Commission expires:
Approved as to Form:
Date:

Audrey Strauss, Esq.

Fried, Frank, Harris, Shriver & Jacobson LLP
One New York Plaza

New York, NY 10004-1980

Counsel to Pequot Capital Management

SEC 0002839
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TOLLING AGREEMENT

WHEREAS, the Division of Enforcement (“Division™) of the United States Securities and
Exchange Commission (“Commission™) has notified Pequot Capital Management (“Pequot™),
through its counsel, that the Division intends to reconumend that the Commission authorize a civil
enforcement action against Pequot with respect to the Commission’s investigation entitled In the
Matter of Trading in Certain Securities, File No. HO-9818 (the “investigation™);

WHEREAS, the Division has informed Pequot, through its counsel, that it would seek the
imposition of certain sanctions and other relief, including, but not limited to a permanent injunction,
an advisor bar, disgorgement, prejudgment interest, and civil money penalties;

WHEREAS, Pequot, through its counsel, has expressed an interest in conducting
discussions with the Division regarding possible settiement of the proceedings;

ACCORDINGLY, IT IS HEREBY AGREED by and between the parties that:

1.

The time from and including April 1, 2006, and ending at 5:00 p.m. on October 1,
2006 (the “Tolling Time Period”), will not be included in computing the time limited
by any statute of limitations that may be applicable to the proceedings or any other
action or proceeding brought by or on behalf of the Commission or to which the
Commission is a party arising out of the investigation (“any related proceedings™)
against or concerning Pequot, including any sanctions or relief that may be imposed
therein;

Neither Pequot, nor any individual or entity acting on its behalf shall raise in any
way in the proceedings or any related proceedings any argument or defense based
on the running of any statute of limitations that includes the Tolling Time Period,
nor any argument or defense of failure to commence the proceedings or any
related proceedings on a timely basis, including laches, that includes the time
elapsed during the Tolling Time Period; .

Nothing in this agreement shall be construed as an admission by the Commission or -
Division relating to the applicability of any statute of limitations to the proceedings
or any related proceedings, including any sanctions or relief that may be imposed
therein, or to the appropriate length of any limitations period;

SEC 0002890
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4. This instrument contains the entire agreement of the parties and may be changed
only by an agreement in writing signed by all parties hereto.

SECURITIES AND EXCHANGE COMMISSION

DIVISION OF ENFORCEMENT
By: Date:
Mark Kreitman, Esq.
Assistant Director
PEQUOT CAPITAL MANAGEMENT
By: Date:
Arthur Samberg
Chairman and CEO
On , 2006, there personally appeared before me
, known to me to be the person who executed the foregoing Tolling
Agreement. )
Notary Public
Commission expires:
Approved as to Form:

Date:

Audrey Strauss, Esq.

Fried, Frank, Harris, Shriver & Jacobson LLP
One New York Plaza o
New York, NY 10004-1980

Counse! to Pequot Capital Management

SEC 0002891
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Pagelof 1

Humes, Richard M.

From: Jama, Liban A.

Sent:  Monday, July 24, 2006 12:38 PM
To: Kreitman, Mark J.

Ce: Hanson, Robert; Eichner, Jim
Subject: Testimony (Thursday)

Mark-

Since | have not been the lead Invastigator on the GE/Meller Insider trading portion of the PCM Investigation and
given the critical nature of the testimony that is to be taken, the lack of preparatory time for the tastimony which |
understand from our meeting this morning s currently scheduled for this Thursday ing in New York, and my
lack specific knowledge of the record regarding this portion of the investigation, | would not fes! comfortable taking
the testimony this Thursday. | understand that thero may be a time sensitivity Issue with respect 10 the testimony
schedule that has been set, however, if | was given a sufficient period of time to familiarize myself with the
documents produced with respect to this aspact of the investigation and sufficient preparatory time to develop an
investigative strategy with raspect to the testimony | would be willing to pitch in. My goal, as always, is to do
complete and thorough job on any matter. Please let me know how you woulkd fike to proceed. Thanks.

PRIVILEGED & CONFIDENTIAL: This email message (including any attachments) from the United
States Securities and Exchange Commission is for the exclusive use of the intended recipient(s) and may
contain confidential, non-public, and privileged information. If you are not the intended recipient,
please do not read, distribute, or take action in reliance upon this message. If you have received this
email in ervor, please notify the sender immediately by return email and promptly delete this message
and its attachments from your computer systerm. The sender of this email does not intend to waive any
privileges that may apply to the contents of this email or any attachments to it.

09/15/2006 o SEC 0002877
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MR. JAMA: Correct, and working files that he had
in terms of his notes and what primarily the--what was
produced by outside counsel, defense counsel.

MR. FOSTER: What about the correspondence files?

MR. JAMA: Correspondence files, that was an issue
with respect to, I believé, later in August because I was
asked to assist in--this is going forward when Gary left--to
identify the correspondence files in his office. 8o the
office was pretty disorganized at the time, so I assisted
Jim Eichner to find those files. And at t?e time we could
not~-I couldn't find the files. I didn't find any files.

MR. FOSTER: You said that is after he left. What
about before he left? Were you able to--when you needed in
the course of your duties to locate correspondence prior to
Gary Aguirre leaving, did you ever have any difficulty doing
that?

MR. JAMA: I don't think it ever arose. 1 never
requested from Gary personally files from him in the course
of my duties. Usually it would be, for example, I need--he
would say to me, "We need to issue a subpoena to Verizon,"
for example. I would say to him, "Do you have a sample
subpoena that I could use format-wise?" And he would
provide that to me electronically. So any documents that I
would need he would usually provide to me either a hard copy
or an electronic e-mail.

LISA DENNIS COURT REPORTING
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MR. FOSTER: So in that beginning period, if a
third party asked you how to locate correspondence in the
Pequot investigation, would you have been able to do that?

MR. JAMA: No. I wouldn't have been able to other
than going to Gary and asking him for the files. I do not
know where he kept them in his office.

MR. FOSTER: Okay. So you weren't aware of any
Correspondence binders, 15 or so correspondence binders that
were kept in his office and labeled in chronological order?

MR. JAMA: ©No. I think--let me try and remember.
There are a number of binders in the office. I don't know
if they were correspondence binders. I think they were file
binders containing document, but I do not believe they were
actual letters or correspondence. Binders for documents
that were produced.

MR. FOSTER: Would you say that you were
frustrated with the way that Gary Aguirre managed the case
while you worked with him?

MR. JAMA: No, I didn't have a high level of
frustration. I think that at the time I was trying to gain
as much experience as possible on my cases. Gary answered
my questions. Whenever I asked him a question, he would
answer the guestion for me. So I did not have really at
that time a high level of frustration.

MR. FOSTER: Did you at a later time?

LISA DENNIS COURT REPORTING
{410} 729-0401
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staff attorneys to see if this was a common request,
immediately éfter that or up until today?

MR. JAMA: I talked to Jim, and he said that is
not a common request. I spoke to--I don't remember who I
spoke to. I know I talked to other folks just to say, in
general, like, Hey, I got a request to take some testimony
and I have got, you know, a day and a half., Who did I talk
to? I don't remember exactly.

I do remember saying, "Is a day and a half enough
time, in your opinion, if you haven't been involved?" "No"
was the universal response. So, you know, I am a team
player. I am willing to do the work. And if I felt that it
was within my grasp to do it, then I would have done it.

But I just didn't feel I had enough time.

MR. FOSTER: Going back to the sentence where you
say, "My goal, as always, is to do a complete and thorough
job," did anyone ever suggest that that was not your goal or
that should not be your goal in this instance?

MR. JAMA: No one suggested it, but from my
perspective, I just did not know how--from my point of view,
I am coming in, I am trying to understand, how am I going to
do a complete and thorough job in a day and a half, not
involved in the case? So I guess I am trying to convey that
I don't feel like I can do a complete and thorough job and
do a proper job on behalf of the Commission in that kind of

LISA DENNIS COURT REPORTING
(410) 729-0401
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you know, there is not much to prepare for.

MR. FOSTER: You don't believe that you suggested
to Steven Glasgow that Mark Kreitman had suggested to you
that it would be a good thing not to be prepared for this
interview?

MR. JAMA: I know Mark--I think Mark--I am trying
to remember. I mean, he was~-I1 mean, he seemed to me
really--he really seemed to me not-—-to me he didn't seem
concerned. He said, "You don't need to prepare that much
for it,". which I found to be strange, and I relayed that to
folks. So, yeah, he didn't feel like I needed to be prepped
or I didn't have to-~I didn't need a lot of prep time for
it, which I thought was unusual in my mind. But then it
square with his thought of a day and a half should be a
sufficient period of time, so that's why he asked me. I am
trying to figure out why he asked me to do this in a day and
a half. It didn't make any sense to me. And I expressed
the fact that I didn't have enough prep time, and he did say
definitely, "Oh, you don't need that much prep time at all."

Now, whether he said, "It might be best that you
don't come in with a lot of prep,” I don't remember. I do
know he said, "You don't need a lot of prep for this. There
is not much to prepare for." And then what else did he say?
"You don't need a lot of prep time." I expressed my
concerns about that. I think that is about it. I'm trying

LISA DENNIS COURT REPORTING
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to see...

I just thought it was an unusual reguest to make
of me--and, quite frankly, unfair. I thought he put me in a
difficult position.

MR. FOSTER: Is there anyone other than Steven
Glasgow that you remember talking to about it?

MR. JAMA: I talked to other colleagues about it
that were outside, yeah, definitely. And I talked--

MR. FOSTER: Such as?

MR. JAMA: In my group--who did I talk to? Who
would I have normally said something to? David Witherspoon,
Janine Smith.

I think that is about it. I may have mentioned it
to other folks, but I don't remember. But I know I talked
to people about it, definitely, because I was--I thought it
was an unusual request.

. MR. FOSTER: Prior to Gary Aguirre's firing, did
you have any involvement in preparing monthly case summaries
that went from Mark Kreitman to Paul Berger?

MR. JAMA: When I first started, there was a case
summary system, yes, and I think there is still one there
today. It is monthly or quarterly, so it is on the J drive.

MR. FOSTER: Can you describe your involvement in
the process?

MR. JAMA: Well, the way it works is you provide a
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Switzerland. I don’t remember who made the call. I don’'t
know if this is the call to set it up either.

Q You don’t know whether that is the call? . 3

A I don’t know. -

Q Do you have any recollection of what you -discussed
with him on the 25th? '

A The only thing I would think about, since it’s the
25th and it’s almost three weeks since I met with Mr.
Thornburgh, a trip to Switzerland, but I'm not sure of that.

It would have to be that, because she has Zurich on
the 27th.
MR. EICHNER: I’'m going to ask the Court Reporter
to mark this document.
(SEC Exhibit_No.'lszlwas
marked for identification.)
'BY MR. EICHNER:

Q Mr. Mack, I'm going'to hand you what’s been marked
Exhibit 152. 1I'll note for the record Exhibit 152 ;a a four
page document Bates numbered:JJM126 through i29} The title
on the ff%gﬁ page is "Zurich June 26 - June 28."

Mr. Mack, can you identify.this‘document?

A It appears to be my itinerary for Zurich and the

people I would see there. '
. BY MR. HANSON:

Q You said “appears."

SEC 0001845
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A It is.
BY MR. EICHNER:
Q Turning to the second page, this is your agenda of
meetings in Switzerland?’
A Yes. h S o
Q If you turn to the 11:00 a.m. entry; can you read

that entry for the record, please?

A’ vMeeting with Walter Kielholz, chief executive
officer, Suisse Group. Chairman of the audit committee of
CSG. Please wait for him at the reception.”

Q Did you in fact meet with Mr. Kielholz?
A I did.
Q What was discussed during that meeting?
A I wanted his view of what the problems were with
First Boston and Credit Suisse, what he thought my role
should be. I wanted him to talk about the' issues and
problems they have had and why, why were there, I'd say,
egregious payﬁente made to“a lot of the staff there.
We may have spoken about the DLJ merger. I'm sure
that camg‘ﬁp, put I don’t remewber what we said there.’
It was all about Credit Suisse and Crédit Suisse
First Boston.

Q Any discussion about the inves;ment‘banking

operations of First Boston?

A Not specifically; no.

SEC 0001846
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Q Any disc¢ussions generally?

A I'm sure I would like to get his view of First
Boston, you know. Did they have a strong investment banking
team, were they 'strong in sales and trading.. How were they
viewed in Switzerland. I would have thought I would have
asked those questions. .

Q Anything else that.you remember discussing with him.
about the investment banking operations?

A No. -

Q Did you discuss any pending investment banking
deals with him?

No.
Did you discuss GE or Heller with him?

I did not.

o ¥ o ¥

Were there any meetings that you had in Switzerland
prior to this meeting with Mr. Kielholz that are not
reflected on this agenda? ]

A I think this i; the agenda. I mean, maybe there is
a possibility I saw Ldk;s in the hotel when I arrived or
somethind like that. I don’t remember.

Q Turning to 2:00 p.m. on thé agenda, can you read
that for the record, please?

A "Meeting with Daniel Vasella;-chairman and CEO,
Novartis, member of the co@pensation commi;tee of CsG."

Q Did you in fact meet with Mr. Vasella?

SEC 0001847
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A I did.

Q Why were you meeting with Mr. Vasella?

A . He was a:Board memker and Lukas Muhlemannh wanted me
to meet with some of the Board members.

Q What was discussed during your meeting with Mr.
Vasella? ’

A Same general conversation with Walter Kielholz. I

talked to him or Peter Brabeck, who we will come to- later, .
about the reporting structure tﬁat Lukas Muhlemann wanted to
have, and I was not prepared to accept that reporting
structure.

I just don’t remember if I spoke to Vasella about

it or Brabeck, but I did talk to one of them about it.

Q Briefly, what’s the issue with the reporting
structure?
A They wanted me to come in, run First Boston, and

then take Wellauer, who.was already there, and make him, I
think, CEO, because Muhlemann wanted to become chairman. I
told them I had a probiem with that.

Q * fhat was your problem with that? -

A I wasn’t going to go to work for Thomas Wellauer.

Q Let me make sure I understand this.. Yoﬁ did not
want to report to him, ybu.wanted to report éirectly to

someone elsge; is that correct?

A Yes. I thought'it was odd to be recruited by the

SEC 0001848
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CEO and then make an announcement if I joined them, that in a
very short period of time, they would change the management
structure, and Wellauer would be the CEO. Muhlemann would be
the chair.

. Muhlemann said, well, I understand you have a
problem with that, but you can report to me. I s;id I‘m not
going to work that way.

Q Anything else you remember about your meeting with
Mr. Vasella?
A Only that he wanted a change at F;rst Boston. He

didn‘t like what was going on.

Q Any discussion of First Boston’s investment banking
operations?

A No.

Q Any discussion of how he feels about the investment

banking group at First Boston?

A No.

Q Any discussion of GE or Heller?

A No. '

Q € Murning to the 5:00 p.m. meeting-with Thomas
Wellauer, did you have that meetingf

A I did.

Q Why were you meeting with him? .

A I think Thomas was on the executive committee, and

he ran the Private Bank, I think. I just wanted to get his

SEC 0001849



11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

418

31
view of the relationship between the Private Bank and the
investment bank.

Q  What did you discuss about the investment bank with
him?
A Really about how it.worked, who.contributed in the
conversation, how decisions were made,:did théy cross sell

products, how'they worked together, things like that.

Q Any other discussions about the investment banking
operations?

A No.

Q Did you discuss with Mr. Wellauer any pending deals

thatvthe investment banking operation was working on?

A I did not. - -

Q Did you discuss with him GE or Heller?

A I did not.

Q Turning over to the 6:00 p.m. meeting, it says
"Meeting with Oswald Grubel.* Who is Mr. Grubel?

A He’s on the executive committee, but I don’'t
remembér what he ran at the time.

Q * bid you actually meet with him?

A I did.
Q What was discussed during that meeting?
A Again, same subject, problems. What was his view.

why did they occur. Why was there such lack of management of

the business. - He said he had met me a couple of years -- a
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few years back, and that he tried to get Muhlemann then to
hire me when I was still at Morgan Stanley. He said that to
me, and expressed an interest, that I really need to come
over and run First Boston.

Q Any discussions with him about the investment
banking operations at First Boston? .

A No.

Q Any discussions with him about pending deals that
the investment banking operation was working on?

A No.

Q Any discussion with him about GE or Heller?

A No.
Q The next entry says "Dinner-with Lukas Muhlemann."
A Let me back up. I think Wellauer ran the insurance

company, and Grubel ran the Private Bank. I‘m pretty sure
that’s right.

Q Now that you remember that, does that help jog any-
memories about what you discussed with either of them that "
you haven’t already shared with us?

N hq. ’ : -

Q Turning to the dinner with Mr. Muhlemann, did you

actually have dinner with Mr. Muhlemann?

A I‘m sure I did, but T don‘t remember.
Q Was it just him or did other people attend?
A I don’t remember.
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Q What did you discuss with Mr. Muhlemann?

A ° I'm sure it was the reporting lines, and why I
wouldn‘t do that. That I was interested, but I wouldn’t do
it under these terms. To try to get a better understanding
of how decisions were made at Credit Suisse. ' Again, it was
informative for me to get more information about how the
management team worked, ‘what were the challenges, what he saw
the big problems were, how to return to ,profitability. I'm
sure we discussed the merger with DLJ.

Q Any discussions with him at this dinner about the
investment banking operations of First Boston?

A Not that I remember.

Q Any discussion about pending deals involving the
investment banking operations?

A Again, not that I remember.

BY MR. HANSON:

Q Is it that you don’t remember one way .or- the other
or you think it happened or you don‘t think it happened?

A See, the problem is he could-have brought up his
long tezﬁ?gtratégy and talked about what I’‘d really like to
do in the next two years is spin off the insurance .company,
merge with one of the German banks.

I asgume that’s covered in the quespion, did you
talk about deals. That may have been discussed. I just

don’t remember.
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Q Any other aspect, like the inventory that CS First
Boston had at the time in terms of pending deals?

A No. There may have been discussion on real estate,
because they were up to their eyeballs. in distressed real
estate, and that may have come out and we talked about that.
I just don’'t remember that. '

These meetings were for me to get information about
the people, the structure, the management. They were not
there for me to figure out were theyvgoing to be number one
in IPOs or M&A. It was all about how did we get into this
problem, how are we going to solve it, what kind of support
did the Swiss have for the investment banking business,
because it was losing so much money. How difﬁ;cult would it
be for an American to work with a Swiss bank.

Those were the nature of those diécussions.

Sort of high level macro discussions?

[e]

A Yes.
BY MR. EICHNER: _
Q Any diséﬁs#ion of GBlor Heller with Mr. Muhlemann?
A ®lo. '
Q Were there any meetings that day that -are not
reflected on here? Do you recall?

A No. )
Q Were there written agendas for any of the meetings

that occurred that day?

SEC 0001853
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No.
Did you take notes aﬁ any of those meetings?
I probably did.
What did you do with those notes?
I threw them away.
When would. you have thrown them awa&?

During the last seven days after meeting with them.

I just made notes to jot down some of the things they said to

me.

Q

When you say within "the. last seven days," you mean

back in 2001, within seven days of meeting with them?

A
Q
discussed

A

Q
A

Yes.

Were there any documents that you rgceived or were
with you during these meetings?

No.

BY MR. HANSON:

‘Why did you throw the meeting notes out?

Well, I just needed to .xefresh my meﬁory of what we

talked about. I sat on the plane and refreshed my memory. I

¥ O ¥ O

.didn‘t n&ed them.

BY MR. EICHNER:

Is that your typical practice when you take notes?
It is.

why is that?

Because I don’t use theﬁ,'and it clutters things
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up. I do throw my notes away.

MR. LYNCH: Are we gaing to take a break relatively
soon?

* MR. EICHNER: :Weican take one now if you want. . We

are off the record at 10:50- a.m.

(A brief recess was taken.)

MR. EICHNER: We are back on the record at 10:55.

BY MR. EICHNER:

Q Mr. Mack, did we have any substantive discussions
about the case during the break?

A No.

Q I want to just go back for a second to the notes
you tock during the meetings in Switzerland. Do you remember
anything that was reflected on those notesf i

A No. I have to be clear. You asked did I take

notes. I said I may have taken some notes. I don’t remember

‘specifically. I'm sure, you know, when you’re talking to

someone, let’s say.if Lukag and I got into a compensation
discussion, which I don‘t think we did, I would have written
down thif ¥s what he’s offering me or something like that.

Q Do you remember writing down anything about the
investment banking operations or investment banking deals?

A No. )

Q Do you remember writing anything.down about GE.or

Heller?

SEC 0001855
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A No.
BY MR. HANSON:
Q Do you not remember one way or the other, or do you

think you wrote.something down or didn’t?

I did not write anything down.

About investment banking deals?

About GE or Heller.

MR. DUNNE: I think the record will show from the
outset, he said he‘s not even sure he took notes or not, but
he may have. Correct?

THE WITNESS: Correct.

BY MR. HANSON:

Q Fair point. I guess I just wanted to make sure
from your best recollection, if you did take notes, whether
they would have reflected anything regarding Heller or
General Electric.

A They wouldn’'t, if they existed.

BY MR. EICHNER:

Q Turning back to the agenda, Exhibit 152, turning to
the entrfe$ for the 28th -of June. The first entry is-a 9:00
meeting with Mr. Muhleémann. Do you remember having that
meeting?

A I do not.

Q You don'’t remember whether you had it or you didn’t

have it,.or you don‘t remember amything about the meeting, or
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both?

A I don’t remember having it. I mean again, it’‘s
five years ago, 9:00 a.m. in the morning. I saw him three or
four times evidently while I was there. Do I remember a 9:00
breakfast meeting with Lukas? I do not.

Q Do you remember anything that was dﬁscussed over
breakfast with Mr. Muhlemann? '

A I do not. All these discussions with Lukas were
he‘d go from whatever was said when I first saw him to
whatever we continued. 1It‘s hard to put a bfeak in one
meeting versus the next, but with the Board members, since
they were boxed in one hour increments and I didn’t meet with
them again, that'’s mﬁch more memorable.

Q Is there anything that you remember discussing with
Mr. Muhlemann during this trip that you haven’t described for
us already?

A Not that I remember.

Q Turning to your 2:00 p.m. meeting, can you read
that entry?

A € “Meeting with Peter Brabeck, CEO, Nestle SA, vice

" chairman of CSG Board and chairman of the compensation and

appointments CSG."
Q Did you meet with Mr.»Brabeck?
A I did.

Q Why were you meeting with Mr. Brabeck?

SEC 0001857
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He was a director of Credit Suisse.
What was discussed during that meeting?

Same general discussior that I had with Mr. .

Kielholz and Mr. Vasella. Told him, as I said earlier,

either to him or to Vasella, I didn’t like this reporting,

and either Brabeck or Vasella said I don‘t blame you, I

wouldn’t do that- either.

Q
A

Q

What else was discussed with Mr. Brabeck?
I don‘t remember.

Do you remember any discussion of the investment

banking operations at First Boston?

A

» O ¥» O

Q

I do not.

Did you discuss pending investment pgnking deals?
No.

Did you discuss GE or Heller?

I did not.

Were there any documents that were digcusséd or

provided to you as part of this meeting?

.

».

0o

Brabeck?

-

I don’t remember.

§ou don’'t remember if there were or’' were noﬁ?
I do not. .
Did you take notes during this meeting?

Probably not.

Did anyone else attend your meeting with Mr.

SEC 0001858
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A I don’t think so.

Q The other meetings that we have discussed in this
agenda, were they all one on one meetings, or were there
other people in attendance at any.of them?

A I think the majority were one on one. I know the
ones with the Board members were one on one. .The ones with
Grubel and Wellauer, I don’t remember.

Q Do you remember meeting with anyone who we haven‘t

discussed, either one or one or-as part of one of these
meetings ﬁhat wé have discussed?
A I don't remember.
Q Is it possible?
A It’'s possible. .
MR. DUNNE: I‘m supposed to object for the record
to that question.
MR. EICHNER: Okay.
BY MR. EICHNER: ,
Q Any other meetihgs you had in Switzerland that we
haven’t discussed?
A " Mot that I remember.
"Q Turning to the entry for July 2, 2001, can you.read
that entry?
. A "Meeting with Aziz Syriani in New York, president
of Holion Group, member of the compensation and appointments

committee of CSG."
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Did you meet with Mr. Syriani?
I did.
why did you meet with Mr. Syriani?
He’s a Board member.
Did you meet in person?
I did.
Where - did you meet?
I don’‘t remember.
Was anyone else present for that meeting?
I don’t think so.

What was discussed during that meeting?

» 0O ¥ O ¥ O P O ¥ O PO

Basically the same discussion I had with the other
Board members.

Q If you could just summarize that bri;fly for me.

A Tell me about the firm, tell me about governance.
Tell me about what you see the issues are. Tell me about
what you think I need to do. Talk to me about the Board and
interface with First Boston. Why did you do the DLJ merger.
I'm sure I asked one of them. '

Q € %as there an agenda for this meeting?

A There was not.

Q Were there any documehts discussed or shared .as
part of this?

A Not that I remember.

Q. Did you take notes?
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A I did not.
Q You did not?
A I did not.
Q Why are you sure?
A Because had I taken notes, it would be with

Muhlemann, trying to understand what he was léying out -to me.
The Board membérs were really for me to get a chance to-get
comfortable with the Board and for them to get comfortable
with me. There was no reason -- I mean, I wasn’t talking
about compensation with these gentlemen. I wasn’t talking
about structure. All that was with Mr. Muhlemann.

Q During your meeting with Mr. Syriani, did you
discuss anything about First Boston’'s investment banking
operations?

A I did not.

Q Did you digcuss any pending investment banking
deals?

A I did not. .

Q Did you discuss' GE or Heller with him?

A *ho.

Q Wwhat is the next contact you :emember related to -
your employment or potential employment at Credit Suisse
First Boston? .

A I don’t remember specifically, but I‘m sure I went

back to Lukas and said make me an offer and I‘ll look at ic.

SEC 0001881
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MR. EICHNER: 1I'll ask the Court Reporter to mark
this as the next exhibit.
(SEC Exhibit No. 153 was
marked for identification.)
BY MR. EICHNER:
Q I‘'m going to ‘show you what’s been mérkéd Exhibit
153; which: is an orie page document, Bates numbered JIM130.
Mr. Mack, can you identify that document?
A It’s a telefax from Credit Suisse with Lukas’ phone
numbers;
Q Have you seen this document before?
A I'm sure I have.
Q Does this help you at all in terms‘qﬁ when you may
have spoken to Mr. Muhlemann again?
A It does not.
Q Do you remember --.you described at some point you

had a discussion or conversation with Mr. Muhlemann about
your potential employment; correct?

A Yes. )

Q * B you' remember whether that was a telephone call
or an in person meeting?

a I don‘t.

Q Do you remember what was discussed witﬁ'Mr.

Muhlemann?
MR. LYNCH: I‘m sorry. I‘m a little lost now.
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Which conversation or meeting are.we talking about?

MR. EICHNER: I believe Mr. Mack said that he
remembers some time after his trip to Switzerland and the
breakfast with Mr. Syriani, :he had another conversation with
Mr. Muhlemann. I‘m just asking about that.

MR. LYNCH: 1It‘s the conversation with Mr.
Muhlemann after the breakfast with Aziz Syriani?

MR. EICHNER: Correct.

THE WITNESS: Not specifically. I’m sure it’s the
same things we have been talking about, structure,
compensation, contract. We had a discussion about airplanes.
They were buying -- I don’t remember -- Falcons or something
like that, having access to a plane. I don’'t. remember which
conversation that took place in. )

BY MR. EICHNER:

Q The discussion about planes was about your access
to a plane?

A Right.

Q Not. a deal they were involved in regarding planes?

A  ®¥hat was about access to a plane.

Q 'Anything else you remember being discussed?

A No. ) )
Q During this conversation, was there any discussion
ébout the investment banking operations of First Boston?

A Not that I remember.
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Q Is there anything that makes you think you did or
you didn’t have that conversation?
A The question is in any conversation on investment

banking of First Boston, he may have said I'don't like Tony
James running investment banking. . I don‘t know. - Maybe he
said that. '

Q Any discussion about. deals that' the investment

banking operation of First Boston was involved in?

A No.
Q Any discussion of GE or Heller?
A No.

Q Any other -- what other contacts do you remember
regarding your potential employment at Credit.Suisse First
Boston before you actually went to work there?

A With Lukas Muhlemann?

Q With anyone.

A You know, I just don’t remember. I mean, I'm sure
I talked to my wife about it. I may have spoken to Steve
Volk about it. I don‘t think so. ' .

Q "Xny contacts you remember with anyone at First
Boston or.Credit Suisse after this phone call with Mr.
Muhlemann?

A My only contact would be Dick Thornburgh if I ﬁad-

contact.

Q ° Do you specificall} remember whether you did or you

SEC 0001864
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Q Did you learn anything suggesting that it might be
advantageous to sell GE stock?
A No.
Q During that trip to Switzerland in 2001 or any of
the contacts you had with representatives of Credit Suisse or

First Boston, up until the time you began work,- did anyone

-conve? any information to you about a transaction involving

GE and Heller?

A Not that I remember.

Q If they had, do you think it’s something you would
remember, or do you just not recall one way or the other?

A Probabl& not.

Q Why is that?

A . It was five years ago. I just don'thremember.

Q Earlier, I thought you said that it might have been
inappropriate, that you would have had no reason to know
about that type of information.

A Right.

Q Basea on that, i’m aéking whether you think that'is
somethinglzhat would have stuck out in your memory or not.

A I think if they said that, it would have stuck out
in my memory

Q Do you have a recollection of them mentioning GE or
Heller or the GE/Heller transaction?

A I do not.

SEC 0001869
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51
BY MR. EICHNER:

Q ° Mr. Mack, when did you first learn of the
transaction between GE and Heller that was announced in July
of 2001?°

A I really don’t remember. I’'m: sure if it was a
major transaction, I would know about :it, but I don’t
remember specifically being told about -it on the date it came

up. I just don’t remember.

Q Do you remember how you learned about the
transaction?
A I'm sure I was told by the banker who covers either

GE or Heller.

Q Who is that?

A I think it’s Bob Clymer, but I‘'m noévsure. I don't
know if he covers GE. I think he does cover Heller.

Q Where was Mr. Clymer employed?

A At First Boston.

Q  You think one of your employees at First Boston
told you about the transaction? k

a *Yes.

Q When did he tell you about it?

A I don’t know that.

Q Did you know anything about that transaction before

it was publicly announced? .

A I'm sure I knew about the trade; yes.

SEC 0001870



N

(V- TR N - T U B )

10

12
13
14
15
16
17
18
19
20
21
22
23
24

25

435

100
A I see it.
Q It says "During the third quarter, John Mack, CEO
of CSFB, joined the Board of Directors of Celiant Corp.,

formerly Fresh Start Corp."

A That’s what it says, but I don’'t remember Fresh
Start.
Q Does that remind you about anything in regard to

Fresh Start?
A It doesn’t. I can tell you about Celiant, a lot

about that, but I can’‘t tell you anything about Fresh Start.

Q You don‘t remember that Celiant was formerly'Fresh
Start? .

A No. That’s all news to me today.

Q How did you come to be on the board of Celiant?

A They had invested to their limit. '

Q Who is "they?"

A Pequot had invested up to their limit by what
pexcentage ;n any one inyestment in a private equity fund,
and they nseded more honey. They asked would I invest. I
had mone;i I left Morgan Stanley. I said yes, I would"
invest.

Q How much did you invest?

A I think $5 million, but it wmay have been $7.§'
million. I think it was five.

Q As a result of that investment, did you also become

SEC 0001919
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102

He just sat down and told me what they were doing,

what the company did, why they thought it was a good

investment, what they thought-the growth potential was. As I

listened to it, I believed it.

Q
A

Q

Do you know when you invested in the company?

I don’'t remember that.

Do you remember how long it took you to make the

decision to invest in the company?

A I don't remember that either. -

Q Do you know if the company was private or public at
the time?

A I think it was private.

Q Did it ultimately go public?

A It did not. It got bought out, I think a year

later, by Andrew Corp., which makes coaxial cable and

something on the tower for mobile phones.

Q

o » O ¥

A

You said you did well in the investment?

Yes. '

You said you initially invested 5 to $7.5 million.
e - - .

Right.

Do you remember what your xeturn was on that?

wWell, I doubled it. I didn’t get out of all oﬁ it,

but it doubled.

0
A

When you say you didn’t get out of all of it?

I still own some of the stock.

SEC 0001921
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113
would assume, given his background in technology and Art’s
background in technology, they talked about technology, but I
don’t remember that. ) '

MR. EICHNER: " I‘m going to ask the Court Reporter
to mark this as the next exhibit.
(SQC Exhibit No. 163 was
. . marked for identification.)
BY MR. EICHNER:

Q Mr. Mack, I‘m going to hand you what’s been marked
Exhibit 163, which is an one page document of e-mails with my
name in the upper left-hand corner. 1I’ll ask you to take a
look at that. Have you read through the e-mails?

A Just really quickly.

Q Take your time. Mr. Mack, I have showed you this
e-mail which I know you are not on, in the hopes that it
might help you remembex things about your dinner with Mr.
McGinn and Mr. Mack (sic).

Does this refresh your recollection at all about
things tgg% were discussed at the dinner?

A Mr. Samberg.

Q I‘m sorry.

A It doesn’t except it confirms two things that I
said, that McGinn had left Lucent, and my idea of some kind
of fund or investment he could do with Art or work together.

That’s all it does.

SEC 0001932
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MEMORAKDUM
July 15, 2004

TO: Jayne L. Seidman, Associate Executive Director
Office of Administration and Personnel Management

FROM: $tephen M. Cutler, Director .
pivision of Enforcement ’

RE: Justification for special salary-  rate that Gary dJ.
. Aguirre be hired as an attorney {Securities Industry)
in the Enforcement Division at the SK-14, step 24 Level

The Division of Enforcement, Securities and Exchange Commission,
requests that an offer of employment be made to Mr. Gary Aguirre
to serve as an attornmey within the Division as a SK-14, step 24,
at the starting salary of $125,601 per ammum, as provided by
Commission Policy..

The facts to support a regquest above the minimum salary level are
as follows:

Mr. Aguirre has wmuch more litigation, securities .and ~trial
experience than the normal candidates we vecruit. He has seven
years of securities fraud litigation, including three class
actions. He has cbtained substantial recoveries in 95 consecutive
complex. cases with a total in excess of $200 million. He was the
lead counsel in more than half of these c¢ases and assisted hig
partner on others. He has published many legal articles and
gerved as a presenter in a variety of civil litigation and
advocacy programs. He won appeals in seven separate cases.

Mr. Aguirre received an LLM with :Distinction in October 2003
concentrating in Private Studies, Securities Regulation-

International Law from Georgetown University Law Center. He
graduated with a LLB from Boalt hall, at the University of
California, Berkeley. He graduated with a B.S. degree in

Political Science from the University of California. He is a
member of the bar in California.

Mr. Aguirre recently came out of retirement to obtain - an LIM
degree and work again in the securities area. While in
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Enclosure E
) S
INTRODUCTION
After a successful career as a trial lawyer in private pm;;ﬁce, Complainant sought a
second career in public service.! His first step was to return to law school in 2001 at age 61-for
two years of hard work. In August 2003, be completed an LLM. at Georgetown University Law _
. Center (“GULC”) focused on fipancial regulation and securities law with excellent grades.t
(ec. par. 5). All but one of these securities law and financial regulation courses were taught by
current or former staff of the Division of Enforcement (“Enforcement™) of the Securities and -
Exchange Commission (*SEC”), where he hoped to work. (Dec. par. 5). His thesis was published
by apmﬁgiouiqu-nal and the Texas Bar. (Dec. par. 23, Ex. 87). It also won the second prize in -
. national competition for the best papcr on'.secmiﬁ&s law, and award the Association of SEC
Alumm (ASECA), former SEC staff, give each year at their annual dinner? Wben‘Complainant
applicd to the SEC for employment, thmc GULC professors, current or former SEC staff,
supponedhisappﬁcaﬁoﬁs,vasdidsixuialjuﬂg&swhoknewhimandhiswomasauial attorney. .
at every stage of his career. (Dec par. 17, Ex. 1).
The SEC has produced scant evidence why it rejected Complainant’s first twenty-three
applications.* Only three ROI doc@ems record how SEC stafi members evaluated him. After an
“interview, one senior staff member offered these impressions:
bbﬁously a very experienced litigator...very effective and result oriented ...very
smart...best student Mark Kreitman ever had in his class (in the securities LL.M.

program at Georgetown)...thesis published in Delaware Law. Journal...won all

! Complainant’s Declaration (“Dec.”), par.2.

2 Complaipant’s LL.M. had a dary focus on i jonal law.

~"lhccompetitionisopentoallgmdmtcormlevellawmdents. http://www.secalumni.org/writing html. (Dec.
par. 3, Ex. 3.).

¢ The SEC motion only refers to twenty-two applications; it does not include vacancy 03-245-DC.

1 SEC 00083
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kinds of awards...bappy to start at the bottom...has effectively done that by going

back to school and excelling...dis@ssion of Judge Harmon’s decision in Enron,

was clear, and v;'ell msoned.seems to have a lot of emergy and

enthusiasm...itigated some securities cases ba&k in the 1970s...final exam in

Financial Reporting and Acooumung .won the lnglm grade

- (RO, Tab F- 303)

Two other interviewers completed standard cvaluauons forms that gmded Complainant
on his ‘masomng ablhty, writing ability, relevant work experience, enthusiasm for SEC,
knowledge of decuritis law, and poise-maturity.” Each rated him highest on five factors and the
next highest on the sixth. (ROL Tab F-30B). One interviewer added: “one of the most qualified
candidates that {he’d] interviewed.” (ROI, Tab F-30B). Aside fmm these three documents, the
SiiChas&iiedtopmduceasinglescrapofpaperihalmoordsanys(i:ﬂ‘pc:son’simpmsiqns of
Complainant’s quahﬁeauons dunng any selection process. _

The SEC processed Complamant’s applications in connection with twenty-five sclecuon )
processes, the twunty-three for which he applied plus two more.’ |t made offers to at least forty-
six applicants to fill these vacancies and hired thirty-five of them.’ It consistently rejected
Complainant’s applications for one reason or another until he initiated proceedings with its EEO
Office. Overnight, he became a more atiractive candidate. Days later, the SEC called him and set
up an interview: It oﬂ‘ereld him a jobias an inthi:gmivc attorney in Washington, éven though the
SEC‘had issued no vacancy .announccment for this job and Complainant had not applied for it.

('Déc. par. 24). To complete its reversal, the SEC hired him as a “superior qualifications

* The SEC seat Complainant’s application for uazsa-ncnomesueamgomcnxfamuyosan
DW (ROL Tab l!)Italsooonslduedhlsappbeauonforo}nl-DCmd()}zzs-DC (ROI, Tabs F-3 and F-12).
¢ Some as d d later, imchud ‘ml!iple Additionally, some offcrees did
noucoqntheomu,mqumgdwoﬁcrtobe ded to other ap Ex. 100 to Complainant’s Declaration is a
summary taken from the ROI of all offers the SEC extended.
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appointment,”” based o the same qualifications it found inadequate six prior times. (Déc. par. 6,
Ex.99)] - '
The: SEC’s tnlt; how 1t came to hire Complainant is pure fiction. According to its account, .
it proviously interviewed him for vacancy 04-034-DC and “although pot hired, he was later
asked to reapply by Enforcement arAJd‘ was subsequently hired...” (Memo, p. 6). Sounds
plausible, but it never happened. (Dec par. 23). Very simply, Complainant’s telephone call toan -
EEO Counselor triggered an employment offer. "
But the SEC’s fictionalized account how it hired Complainant is a mere pebble in  larger
mosaic. Jts staff withheld sore documents and destroyed others, both critical to whether the SEC
violahled_ federal employment laws. It backdawd a notice and then claimed Complainant did not
ﬁely act within the artificially shortened period. It told him lns application was under
consideration when it already filled the job months before. It decided to hire a younger friend of
a senior official, and then put Complainant and others through the charade of a selection procéss.
It threw away some applications, and then lied about it. Jt misled Complainant about other
applications. And there’s more. Had a public company done half these acts in connection with
the sale of securities, the SEC would civilly prosecute the culprit and its officers under the
federal securities acts. Complainant respectfully requests this Administrative Judge to take the
first step in bringing this errant agency into compliance with the applicable federal employment ’

laws by denying its motion for summary judgment.

711wwbﬁcﬁwuaﬂmmed:s5x9wnh00mphmsmc 5 CFR 531.212(b)(1) provides that an “agency
mmemM:mMzhanﬂMmeﬂnkwmethyofﬁem%

skills or comp through and/or education, the quality of the candidate's
._,_ll‘ mpa muhusmtheﬁeld.modlaﬁdmsdmswpoﬁuwpmorthﬁcmm )
3 .
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
i WASHINGTON FIELD OFFICE
1801 L Street, N.W., Suite 106
Washington, D.C, 20507

Gary Aguirre,
Complaipant,

V.

'BEOC No. 100-2005-00413X
Agency No. 155120631-48

- William #. Donaldson, d:aixman,

U.S. Sécurities and Exchange Commission, Date: June 14, 2006

S N e S Vet N S S N N S S

For the reasons set forth in the enclosed Decision dated June 14, 2006, judgment in the

above—capﬁonad matter is hercby entered. A Notice To The Parties explaining their appeal rights
is attached.

This office is also mclosmg & copy of the hearing record for the Agency and a copy ofthe - L
transcript for complainant and/or his/her representative.

This office will hold the report of i mvesugauon and the complaint file for éxxty days, during

which time the Agency may anange for their retrieval, If we do not hear from the Apéncy within
sixty days, we will destroy our copy of thcse materials.

For the Comimission:

- Alministrative Judge

“Enclosures

- <

. SEC 000135
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION =
WASHINGTON FIELD OFFICE
1801 L Street, N.W., Suite 100
‘Washington, D.C, 20507

Gary Aguirre, ]
Complainant, EEOC No. 100-2005-00413X
v, Agency No. 15512063148

William H. Donaldson, Chairman,

U.8. Securities and Exchange Commission, Date: June 14, 2006

Agency.

A e St N S e S St St et S Nt

DECISION

. This Decision is being issued without a.lllearihg_, pursuant to29 CF.R. § 1614.109(g)(3)
{2005). On Jun;: 28, 2005, 1 issued a Notice of Intent to Issue a Decision Without a Hearing
(Notice). On July 13, 2005, the Agency issued a response to my Notice by filing a Motion for
Si;mmary J}ldgmcnt Without a Heaﬁng and Memorandum in Snpport. Complainant filed a
Memorandum of Points and Authorities in Opposition for Smmn;ry Judgment, on August 15 ’
2005. The remaining procedural !nstory is contained in the case file and the Investigative Report
("IR") and wxll not be relterated Thc record before me consists of the IR and the parties’

xubmxssxons.’

' On August 15, 2005, Comphainant filed a Declaration and Apphcatnen for Extension of
Page Length to Motion for Summary Judgment and Motion to Strike Iniadmissible Evidence
Offered in Support of Summary Judgmént. Complainant’s request for an extmsmn of page
‘length is GRANTED. Complmnant’s request to strike is DENIED.

On July 13, 2003, the Agency filed a Motion for Leave to Fxle a Motion for Summary
Judgment in Excess of Fifteen Page Limit. The motion is GRANTED. On August 25, 2005, the
Agency filed an Opposition to Complainant’s Declaration and Application for Extension of Page

{continued...)
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55. Complainant applied for a non-posted Staff Attorney position with the Northeastern
Regional Office, ‘

s Complainant %‘intme“@d i)y several employees in the office, including
Christopher Castano (Staff Attorney), Bensiett Ellenbogen (Trial Attorsiey) and Leslie Kazon.
éomp!ainant’s file was forwarded to Deputy Regional Director, Bdwin Nordlinger, for further
consideration. N '

" 57, Com_{;lmwasnot selected for a position. v
58. On Fobruary 18, 2004, the Agency canceled Vacaocy Announcement No. 04.027,1)?,
'SK-16 Attomey-Agvisor, Securitcs Induszy, Division of Corporate Finance. “The Vacaticy
Announccm;int was set to close on February 25, 2004. . o
"' 59, Complainent is currently employed as an SK-14- Txial'Attpr.ney in the SEC’s Division.
of Enforcement in Washington, D.C. -
C. CONCLUSIONS OF LAW
’ ATo mblishAa prima facie case of disparate Mmt in a nonselection case, 5
C()mplai;mnt may show: (1) that he/she is a member of a group pmwcted from digcﬁnﬁnaﬁon;
{2) that he/she applied for and was quaﬁﬁed for the i)osition at isspe; and (3) that he/she was
rejected under circumstances which give rise to an inference of unlawfisl disc(iminaﬁon; ez, thc
Agency continued fo seek applicants or_ﬁlleci the positions mthpersons who were not members
ofComplainant;s protected group. McDonneli Douglas Cmﬁ M, Green, 411 U.S. 792,802
1973), n.13. ‘ '
Ifa prima facie case is cstabiishcd, the Vburdma shifts to the Agency to articulate 2

legitimate, non-discriminatory reason for the challenged action. Texas Dép’t" of Cmty. Affairs v.

9
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Komblau was after Complainant was hired by the Agency. According to Gomplainang, Komblau-
stated to a fellow staff member that another person appeared to look younger than his/her &e.‘,:y'.
two years of experience. (;ompl‘a;nant‘ a\;e:s that the comment is indicative of Komblau’s .
sensitivity to age. | find that the three comments arc ;'161 indicative of agediécrii_zﬁﬁaﬁon. In fact, -
the third comment was made after Complaindnt was hired by the Agéncy and is totally unselated
to the hiring for the position. EveAnvassmning-tﬁm tomments were indicative of age '
discrimination, they are at most isolated or stray eomx;mnts and are not legally sufﬁcie’mt to show -
pretext.. See Woythal v. Tex-Tenn Corp., 112 F.3d 243 (6" Cir. 19§D at is insufficient to support
an inference of age Aiscrimination with just personal belief, conjeoture and mere speculation.).

' For the reasons sét forth above, I find that Summary Judﬁnent is appropriate and that
Complainant failed to produce evidence that could prove that the Agency discriminated against

F ses del Toro
. Administrative Judge

19
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QIS
ATTACHMENT 4
W dcn -
74 ﬂa/« e 507& M//o/
January 10, 2005
Paul R. Berger, |
Agsociate Director
) Division of Cuforcement
450 Fifth Street, NW
Washington, DC 20549
Rz:Kequ:sttobetransfamd
Dear Pank: ’
" By this letteg, T am forntally requesting a fe ﬂ'omﬂtebmwbtewhwhlhavc
heen assignod. My only req is that the fer not be into anothy ion where sy
age and, quently, my experi is axv obstacle that must be overcome each day.

Vou have maised the question in the past whether the issue is oty ability to take
tastructions’feom a younger supervisoy, Respectfully, Tmust tell you that this s not the
case. When 1 decided to retum to the practice of law to work in pablic service, [ knew that
- my supsrvisors would be younger, just as 1 know my prof wauld be younger, and
my {leagaas would be youngs Ahnostsﬂmysﬂlmmmmwmgerl
ooked forwand to working with and leamning from younger supervisors and colleagues,
nmasllmmdfmdmmmgﬁmgmdmofmywbughtaudqmtkwmed
Beanch Chizfl

Further, since (Goined the C tission staff, L have actively solicited the guwid of
younger staff by simoe far youngex than my Branch Chicf. On the Pequot matter, {
amwodmgw«hd«eueﬁx«smﬁ'mmmmmthandwﬁhmewon.
for younger. Fhave ¢ ati ¢ With each of theu. -

Put there is anothar side to woking with younger workers. If someone works hard
over & Bfetime at a-profession, they teod to- develop some skills. Those skills become paxt
ofﬁxepason.wmniheenmmmlqmdhm.mmmggamd,f«@mpla,mr

hould forget the fmpont of d st ina fi 3ai fisud case. f amnow ina
mwkmlsmmmormﬂwwo{mymmm
mute, in my judgment, dissexrves the SEC’s missi 1 ayo prep these

‘assertions if it would assist you in deciding the mexits cfmy mqumt.

Now that I have beon bere for s while; I can see there are imany situations where this
problem would not occur. For example. a5 we have discussed, 1 waderstand that there will

be an ing in Mark Krei s Hon in the near future and T would sppreciate being
sfe ‘i!uzclf b Bmlbdmvcﬂumwmyoﬂmmdzw.m!wﬂdwor"
where my age and, my i waukd not be 3 detriment. I would hope

. that this coudd be &mmﬁac&mmdmmonshwdmdxldcwgmumymm

SEC 000393
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T L VD Wi Gary rygunis ——————

Panl R. Berger
January 10, 2005
Page 2
Your consideration of my request is appreciated. T would also appreciate being
uadvised of your decision after you feel you have fully considered this request.

Vexy tsuly yours,

SEC 000394
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Borostovik, Linda

From: Berger, Paul
Sent: Thursday, January 13, 2005 4:08 PM
To: Aguirre, Gary J.
Subject: - Request for Transfer
Gary,

Thanks for your January 10, 2005 letter requesting a transfer to another branch. As I indicated when we
spoke last week, Mark Kreitman’s assistant director section does not have an opening right now. Idid want to
get back to you though to let you know that we are considering your request, .

Talso dto a thought that runs throughout your letter. You state that I have “raised the
question in the past whether the issue is {your] ability to take instructions from a younger supervisor.” That is
not accurate. During our discussions, Isuggested that one concern that we often flag for laterals when
interviewing for a position here is whether they will be comfortable reportmg to someone less experienced.
Experience, and the comfort in reporting to someone less experienced, is the issue, not age. In our discussions, I
stated that I hoped that you would be comfortable reporting to someone less experienced, particularly in light of
what you could offer. Ihope that this clarifies our discussions.

Paul

SEC 000592
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UNITED STATES SENATE

COMMITTEE ON FINANCE
COMMITTEE ON THE JUDICIARY
Joint Investigation

In the Matter of: H

TRADING IN CERTAIN SECURITIES, : No. HO-9818
and the SEC's TERMINATION OF '
EMPLOYMENT OF GARY AGUIRRE
GARY AGUIRRE

_______________ X
) Tuesday,
September 5, 2006

The interview of ROBERT HANSON, Securities
and Exchange Commission, was convened, pursuant to

notice, at 1:05 p.m.

APPEARRANCES:

NICHOLAS J. PODSIADLY
Investigator
U.S. Senate Committee on Finance

JASON A. FOSTER, Esqg.
Investigative Counsel
U.S. Senate Committee on Finance

HAROLD H. KIM, Esqg.
Chief Civil Counsel
U.S. Senate Committee on the Judiciary

HANNIBAL G, WILLIAMS II KEMERER, Esqg.
Counsel
U.S. Senate Committee on the Judiciary

SEEMA SINGH,
U.S. Senate Committee on the Judiciary

LISA DENNIS COURT REPORTING
410-729-0401
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MS. STEPHANIE MIDDLETON
U.S. Committee on the Judiciary

MS. JANE COBB
Director
Office of Legal Affairs

MR. SAMUEL M. FORSTEIN

Assistant General Counsel

Litigation and Administrative Practice
U.S. Securities and Exchange Commission

MR. ROBERT HANSON
U.S. Securities and Exchange Commission

LISA DENNIS COURT REPORTING
410-729-0401
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35
that was second highest from the top.

Oon 4/29, it is under B, I would have checked that
box, made contributions of high quality.

MR. KIM: So when you wrote this evaluation in
June, based on the period up to April 30, 31ist, 2005, was
it your intent to write at that time a supplemental
evaluation for Gary Aguirre documenting some of the
concerns that you had in the subpoenas?

MR. HANSON: No.

MR. KIM: Then why did you write that supplemental
in August?

MR. HANSON: I wrote the supplemental in August. I
met with Paul Berger that morning of August 1lst. He
called me probably about 8:30 or so in the morning,
called me down to his office, so I went down to his
office.

He said I'd like to talk to you about Mark Kreitman.
He said, I have heard some complaints about Mark
Kreitman, his management style or something to that
effect. I want you to keep this on a confidential basis,
but I feel as though I need to look into this.

So tell me about Mark Kreitman, what is your view on him?

I said, before you go any further, I’d like to just
say that there is two employees whose input you should

heavily discount. I mentioned Gary and this other

LISA DENNIS COURT REPORTING
410-729-0401
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36
individual that also had gotten a supplemental review.

We talked about, Paul and I probably talked for a
half hour to 45 minutes, somewhere in that range. We
talked about those individuals. Paul asked about them
and he asked what their ratings were, or whgt I had given
them for ratings. I told him, and he said --

MR. KIM: What did you tell him?

MR. HANSON: I told him I gave them the second from
the top.

MR. KIM: Okay.

MR. FOSTER: What did you tell him about them as to
why he should discount their input?

MR. HANSON: At that point, which was August 1st,
Gary was no longer talking to Mark, and Rob, or the other
individual, excuse me, was looking to raise trouble in my
view with --

MR. FOSTER: Is the other individual Rob Swanson?

MR. HANSON: Yes, it is. He was also clearly at
odds with Mark and Mark’s management style. From my
vantage, it might look like they were meeting together
and talking about things. I just thought it was improper
that they would be doing a coup against Mark.

I thought both of their work was not so great, and
expressed those kinds of views to Paul. He asked what I

evaluated them as, and I told him that it was the second
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from the top. He said, you’re not doing them any favors.
He said, you're doing them any favors or you're not doing
the Commission any favors by giving them those ratings.

I agreed, and actually apologized to Paul a number
of times because I agreed that my evaluations were
somewhat inflated Qith respect to those two individuals.
He suggested that we write a supplemental evaluation that
was more candid than what was written in the evaluations
that I had told him.

That day, Mark and I drafted supplemental
evaluations for those two individuals.

MR. FOSTER: What do you mean by a coup?

MR. HANSON: I think they were trying to do damage
to Mark or have Mark removed as a manager, or something
to that effect.

MR. FOSTER: Did they have complaints about him, is
that what you mean? Did they have complaints about any
misconduct on his part? Or what do you mean?

MR. HANSON: I could see them, well, particularly
one of the individuals, I could see him talking with
other people and complaining about Mark. He complained a
lot about Mark.

MR. KEMERER:  Just to clarify, is that Mr. Aguirre,

MR. HANSON: - I could see them in the
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hallways talking a lot about things, and what I
suspected.

MR, FOSTER: About what things?

MR. HANSON: I don’t know what they were talking
about, but they were certainly very vogal in their
criticisms of Mr. Kreitman.

MR. FOSTER: But vou don’t know what they were?

MR. HANSON: Let’s step back a second. In July of
that year, Gary said he could no longer talk to Mark
anymore. Whenever Gary would be in Mark’s office, it
would often evolve into a shouting match.

So in terms of the time of August, it was clear that
the relationships were very poor between Mark and Gary.
Mr. Swanson was also very critical of Mr. Kreitman.

MS. MIDDLETON: Do you know what the fights were
about, that you say Gary and Mark had fights?

What were they about?

MR. HANSON: A number of issues. There were a
couple of individuals who were representing, claimed to
represent Pequot in the matter. I think Mark did not want
them to be, us to be communicating with them if it wasn’t

clear that they were representing them.

s MR, KEMERER: Is that Irving Pollach and Larry
Storch?
MR. HANSON: That'% correct.
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MR. HBNSON: Probably.

MS. MIDDLETON: And did they relate to you, or did
Linda tell you anything that had to be done in connection
with documenting the termination?

MR. HANSON: Well, I knew there had to be a memo.

I think Mark drafted that memo, and I looked at it, or
something like that. We got input from Linda on that.

MS. MIDDLETON: Linda?

MR. HANSON: Barostovich.

MS. MIDDLETON: Did anyone else review the memo or
edit the memo?

MR. HANSON: I don’t recall whether Paul did or
not. I would imagine he looked at it. We had a final
meeting with Linda somewhere late August as well, Linda
Thompson. She is the Division Director. We talked to
her about Gary.

MS. MIDDLETON: And what -~

MR. FOSTER: Do you recall whether she was
consulted about the decision before or after you began
contacting personnel?

MR. HANSON: I don’t know the answer to that. I
mean, she may have been, but I certainly didn't contact
her. I'm kind of at the ground level, and she is kind of
at 30,000 feet.

MS. MIDDLETON: You said you talked to Linda
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Thompson about it?

MR. HANSON: Yes,

MS. MIDDLETON: Do you recall the conversation?

MR. HANSON: I recall parts of it. I recall saying
that he was the proverbial loose cannon in that meeting,
and that I thought he was a net negative for the ‘
Commission.

I recall Linda asking, saying something that she had
gotten an email from him awhile ago about the testimony
of Mack. She said she had suggested that we all meet or
something like that to discuss whether it made sense to
take Mack’s testimony. She said does it make sense to
take Mack’s testimony at this point?

I said something to the effect of it would be a
pretty short session. There wouldn’t be muchkto ask him,
nor would there be anything to confront him with. She
said something to the effect, well, don’t we sometimes
ask, you know, get people on the record right away.

Paul said, well, this investigation is 2000, it is
not like it just happened, it is from 2001. It is not
like it happened last week and we can call a bunch of
people and get them on the record.

Mark said something that he had been saying for
awhile, is my recollection, that we have no information

suggesting that Mack had the information to pass it onto
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Samberg, who is the head of Pequot.

MS. MIDDLETON: Are you describing one
conversation?

MR. HANSON: This was a meeting that we had.

MS. MIDDLETON: A meeting?

MR. HANSON: Yes.

MS. MIDDLETON: And this conversation about Mack
was at the same time when the discussion about Gary’'s
performance was discussed?

MR, HANSON: Right. It is my recollection.

MS. MIDDLETON: Do you recall anything else that
was said at that meeting?

MR. HANSON: No.

MR. FOSTER: This was the meeting with you, Linda
Thompson, and who else?

MR, HANSON: Mark Kreitman, Paul Berger. ‘I don’t
think anyone else was there.

MR. FOSTER: This was in August when you were
talking about the decision to fire him?

MR. HANSON: Correct.

MR, KEMERER: Just to refresh my recollection. You

said that somebody said because this is so long ago, it
was in 2001, there is no real need to bring them in and
get them on record as though it happened last week., Who

was it that said that?
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MR. HANSON: Okay.

MR. FOSTER: This appears to be the portion of an
email that you were copied on.

MR. HANSON: Yes. .

MR. FOSTER: That was sent on ;he 25th. The bottom
paragraph begins, I had a different, more troubling input
as to why it is difficult to move ahead with the second
CSFB and the Mack subpoena. I sent two emails to Bob —-

MR. HANSON: Mack testimony.

MR. FOSTER: I'm sorry, Mack testimony. I sent two
emails to Bob during the week of June 20th, see
attachments 3 and 8. Proposing that we proceed with the
Mack testimony and broaden the CSFB subpoena.

When I did not hear back from Bob, I spoké with him
directly about these proposals. Bob told me one, well,
first let’'s stop there.

Do you recall —- is this accurate? I mean, is this
what happened?

MR. HANSON: I don’"t remember that he sent two
emails to me proposing that we proceed and that I didn’t
hear back from him. I mean, I don’t know the context of
it.

I tried to answer Gary's emails, but there were so
many of them that it was almost a full-time job just

answering his emails. So it is possible that I didn’t
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MR. HANSON: But probably not with respect to
issuing the CS First Boston subpoena. Maybe with the
Mack subpoena, but not with the €S First Boston subpoena.

MR. FOSTER: Ckay. So when you say these

decisions, you mean what?

MR. HANSON: I didn’t say these decisions.

MR. FOSTER: Okay. What did you say?

MR. HANSON: You’re asking me about this email,
whether I said it. I'm trying to answer you whether I
remember saying that.

MR. FOSTER: Right.

MR. HANSON: So that’s —-

MR. FOSTER: So you think you only referred to one
decision, the decision to subpoena Mr. Mack?

MR. HANSON: As I said, I think what I probably
wanted to do was to get Mark’s input on some of these
documents. It is less likely that I would have gotten it
put on the CS First Boston subpoena, though it’s
possible.

MR. FOSTER: And what about number two, it would be
an uphill battle because Mack had powerful political
connections.

MR. HANSON: That doesn’t sound like something I
would say.

MR. FOSTER: So you don’t think you said that?
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MR. HANSON: I don’t think so, no.

MR. FOSTER: You don’t recall saying that?

MR. HANSON: I do not.

MR. FOSTER: Do you recall reading this claim for
Mr. Aguirre at the time that he wrote it that you had
said that?

MR. HANSON: I didn’t receive this document.

MR. FOSTER: That is not your cc listed on page 001
to Gary Aguirre, cc Hanson?

MR, HANSON: As I said, I didn't receive SEC0001
through SEC0005. That email was not sent to nme.

MR. FOSTER: Have you seen --

MR. HANSON: I think that this was pasted from
another email, and perhaps even edited from another
email.

MR. FOSTER: Okay. So you don’t recall receiving
it, and you don’t think that you did receive that?

MR. HANSON: SEC0001 through 000572

MR. FOSTER: Yes.

MR. HANSON: As I said, Paul Berger left me a
binder that had contained this email in it with a number
of other attached emails.

MR. FOSTER: So you saw that when?

MR. HANSON: When Paul left, he left me the binder,

or somewhere around that fime.
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MR. FOSTER: Okay. Do you ever recall receiving an
email from Mr. Aguirre, either being cc’d or being in the
to line where he claimed that you had made the statement
about powerful political connections?

MR, HANSON: I recall him making some statement
like that, yes.

MR. FOSTER: In an email?

MR. HANSON: Yes, I think so.

MR. FOSTER: And do you recall what your reply was?

MR. HANSON: I don"t. I have a general sense that
some of these emails I responded to trying to straighten
Gary out because we seemed to be having a lot of trouble
communicating at that particular point in time.

At one point, I told Gary that I do not, I have
never seen politics into the equation here at the
Commission or something to that effect.

MR. FOSTER: So you never told him at any time that
it would be an uphill battle to subpoena Mr. Mack?

MR. HANSON: That doesn’t sound like something I
would say. It’s possible, but it doesn’t sound like
something I would say.

MR. FOSTER: You don’t recall saying it?

MR, HANSON: I do not. 1 mean, the reason I say
that is I sort of remember my thinking at the time. My

thinking was we should let people know about the fact
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MR. FOSTER: Were you aware at that time of a call
from Mary Jo White to Linda Thompson?

MR. HANSON: I’m not sure. I may have been. I
probably was based upon this email, because it has got
Mary Jo White written in it, so I probably was. Gary
probably said something to me about it at that point.

MR. FOSTER: You learned about the call from Gary?

MR. HANSON: Yes.

MR. FOSTER: Do you recall when you learned about
it?

MR. HANSON: No.

MR. FOSTER: Do you recall when the call was? When
the call occurred?

MR. HANSON: No. This isn’t something that made
really a blip on my radar screen.

MR, FOSTER: What isn’t?

MR. HANSON: The phone call to Mary Jo White. Gary
had a big reaction to it. I did not have as significant
a reaction to it. I didn’t consider it interfering with
the investigation or anything of that sort.

It seemed like from what I could tell, that Mary Jo
White was copying Linda on materials that were submitted
to the SEC. That didn’t seem out of the ordinary to me.

MR. FOSTER: Did you mean to say the call from Mary

Jo White earlier?
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MR. HANSON: I'm sorry?
MR. FOSTER: You said the call to Mary Jo White.
Did you mean to say the -- what is your understanding of

the call? The communication between Linda Thompson and
Mary Jo White. Which direction, who initiated the
communication?

MR. HANSON: I beliéve that the call came from Mary
Jo White, if there was a call. There was some
communication I believe from Mary Jo White to Linda
Thompson. That was something that I believe Gary brought
to my attention.

MR. PODSIADLY: Is it common for an outside counsel
to contact Linda Thompson?

MR. HANSON: I don’t know.

MR. PODSIADLY: In an investigation?

MR. HANSON: I don't know the answer to that.

MR. PODSIADLY: Have you ever heard of it in
another instance? In another case?

MR. HANSON: I know from time to time that outside
counsel have talked to Linda’'s predecessor and I have
been in Linda’s office when she has gotten calls from
outside counsel. I guess I had a trial last fall, and
Linda had talked to the opposing attorney in the trial.
He had told her how the case was going from his

perspective, so yes.
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MR. FOSTER: So by ju}ce, you mean that the counsel
can pick up the phone and get the Director of Enforcement
to call them back. Is that what you mean?

MR. HANSON: I think what I meant by juice was a
combination of things. One is confidence and the ability
to reach out and get someone’s ear. There is a
competence element to that, too.

MR. FOSTER: A what?

MR, HANSON: A ¢competence element to that, too.
Some people probably wouldn’t put as much at stake in
other people.

MR. FOSTER: So you are saying -=-

MR. HANSON: I mean, this is projection. I don't
know what Linda is thinking. It is really just my
projection. That is the way I think of someone having
juice, they have the ability to influence you because
they are persuasive.

MR. FOSTER: I'm sorry. I'm confused by your last
answer. You said something about you didn’t know what
Linda was thinking.

MR. HANSON: Yes.

MR. FOSTER: Can you explain?

MR. HANSON: This is my view. I don’'t know what —-
you are sort of asking, I think your question was sort of

asking me what I meant by juice.
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MR. FOSTER: Right.

MR. HANSON: It was only my perspective, what I
would think would be important, and what I would think
would be important. I don’t know any of these things.
Somebody who would, that Linda knew, or had dealt with,
that\through Linda might call her up and talk to her
about a case.

MR. FOSTER: And what would happen if that were the
case? Why were you pointing that out to Mr. Aguirre?

MR. HANSON: Again, it was to let people in the
front office know about what was going on in the case.
This was a significant witness in the case so she could
know about that if those people called and not just say

MR. FOSTER: Was Mr. Aguirre suggesting that the
front office shouldn’t be made aware of the plans to take
Mr. Mack’s testimony?

MR. HANSON: No, I didn’t say that.

MR. FOSTER: I didn’t say you did. I was just
asking. So I guess I'm still unclear as to how was that
an issue? Why was it an issue of whether or not the
front office would be informed of the plan to take Mr.
Mack’s testimony?

MR, HANSON: Could you repeat that question?

MR. FOSTER: How did it become an issue in your
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mind as to whether or not the front office would be
informed? I mean, you are responding to Mr. Aguirre’'s
email and you’re saying that what you meant by, what you
said in the conversation the previous evening was that
merely that people should be kept infofmed, that the
front office should be kept informed.

I'm asking you why was that an issue. You just told
me that Mr. Aguirre, I think I understood you to say that
Mr. Aguirre did not suggest that the front office not be
informed, is that correct?

MR. HANSON: Mr. Aguirre did not suggest that the
front office not be informed.

MR.VFOSTER: Did he ﬂegléct to inform anyone about
his plan to take the Mack testimony?

MR. HANSON: Did he neglect to inform? He told me
about it, which would be the normal way the protocol in
my group. I believe from this email that he also had
shared emails with, or the previous one with Paul and
with Mark.

I know for a fact that he had discussions with Mark,
because I could hear them through the wall. My office is
next to Mark’s.

MR. FOSTER: Were you listening through the wall?

MR. HANSON: I'm sorry?

MR. FOSTER: I'm sorry. What were you —-
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MR. HANSON: I could hear Mark and Gary having
discussions through the wall.

MR. FOSTER: Did you hear the substance of the
discussions?

MR. HANSON: No, no. But I could hear Gary
yelling.

MR. FORSTEIN: Our walls are thin, but not quite
that thin.

MR. FOSTER: So I guess I'm still confused, T don't
understand why it is that you are bringing up, why are ‘
you discussing the issue of whether or not people in the
front office are going to be informed of the plan to take
Mr. Mack’s testimony?

MR. HANSON: I'm trying to, I think, and this is
going back and sort of reading these emails and trying to
refresh my recollection. I think what I'm trying to do
is explain what I took from the conversation the previdus
night. So I‘m trying to reiterate what I thought I told
Gary.

MR. FOSTER: Which was?

MR. HANSON: What was written in this email.

MR. FOSTER: So you don’t recall why the issue of
keeping the front office informed came up in the
conversation the previous evening?

MR. HANSON: That was always an issue for me, to
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keep the front office informed. That was one of the
things that I wanted Gary to do throughout the
investigation, particularly with sensitive aspects of the
investigation. k

MS. MIDDLETON: Back to this August 1 supplemental
evaluation.

MR. HANSON: Yes.

MS. MIDDLETON: What was your understanding, was
that going to be given to Gary? Was that going to be put
in his personnel file? What was the purpose of doing the
supplemental evaluation?

MR. HANSON: I'm not sure.

MS. MIDDLETON: And do you know what happened to
the document after you, I guess you looked at it? You
said Mark did the first cut, is that correct?

MR. HANSON: Yes, he did.

MS. MIDDLETON: And then you made éome changes, or
you didn’t£? k

MR. HANSON: I made some editorial comments or
suggestions to it.

MS. MIDDLETON: Okay. And do you know whether he
put those changes into the document?

MR. HANSON: I do not, no.

MS. MIDDLETON: And you don’t know what happened to

it after that?
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MR, HANSON: Right. That is what I write in this
email.

MS. MIDDLETON: Okay.

MR. FOSTER: In the second paragraph of the email,
it says, “Most importantly the political clout I
mentioned to you was a reason to keep Paul and Linda in
the loop on the testimony.”

MR, HANSON: Yes.

MR. FOSTER: So you recall mentioning political
clout to Mr. Aguirre in some previous conversation
previous to this email?

MR. HANSON: I'm responding to Gary's email. It
says, “You have told me several times that the problem in
taking Mack’s exam is his political clout.” So he is
éaying that political clout, meaning that all the people
Mary Jo White can contact with a phone call.

I'm responding with his definition saying the reason
I mentioned that was the reason to keep Paul and Linda in
the loop on the testimony.

MR. FOSTER: All right.

MR. HANSON: So I'm responding.

MR. FOSTER: The my question is do you recall using
the phrase “political clout” in a conversation with Gary
Aguirre?

MR. HANSON: I don’t. 1It's possible I used it, but
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it just doesn’t sound like something I would say. I
think the most important thing is the sentence that
follows, which is that politics are never involved in
determining whether to take someone’s testimony. I have
not seen it done at this agency.

MS. MIDDLETON: At the time of these emails, you
had made the recommendation that Gary be terminated, is
that correct?

MR. HANSON: I don't know if that’s true or not.

It is around that time, and there was a process that
still needed to take place. I don’t know when we vetted
this with Paul and how many discussions we had with Paul.
It was around this time, but I don’t know whether this
was before or after.

MR. FOSTER: The first email that we have, I don't
have it with me, but just to let you know, the first
email that we have that I have seen that shows any
discussion of his termination is on August 24th.

MR. HANSON: From Mark?

MR. FOSTER: Yes, I believe so. He says Bob and I
feel that his termination should be considered.

MR. HANSON: Right.

MR. FOSTER: So assuming that I'm representing that
properly, do you think that’s accurate that August 24th

is the first day that you discussed his termination?
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MR. HANSON: The first day we discussed it? I
don’t know. It is hard for me to know the first day we
discussed his termination.

I know around that time, the August 24th date that
Mark was talking about, Liban, Jim, Mark and I met to
discuss the case. Had we discussed his termination
before, did we talk with Paul around that time? We
talked to Paul around that time. I don’t know exactly
when, and we definitely met with Jim and Liban on that
day.

MR. FOSTER: What’s the maximum amount of time
before August 24th in your mind that would have been
possible that you were talking about Mr. Aguirre’s
termination?

MR. HANSON: Talked in any sense?

MR. FOSTER: Yes. Talked about the possibility.

MR. HANSON: A month and a half probably before
that.

MR. FOSTER: And when would that have been? The
middle of June?

MR. HANSON: Probably. A month and a half would be
eafly July.

MR. FOSTER: Do you have any specific recollections
of the conversation about his termination?

MR. HANSON: No, I don’t.
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MR. FOSTER: Who do you think you might have talked
about it with?

MR. HANSON: Well, you asked me sort of my
speculation. So I said a month and a half. But I don’t
have any specific regollection of talking to anybody
about it.

MR. FOSTER: I understand.

MR. HANSON: I mean, sort of the process as I
remember it is am I getting to the point where I thought
that the straws were too many on the camel’s back.

At that point in time, I didn’t know what Gary’s
plans for work were. He wasn’t getting along with the
other people in the group.

MR. FOSTER: When you say at that time; you mean
August 24th?

MR. HANSON: Around the time that I talked to
Charles Cain. I don’t know exactly when I talked to
Charles. In fact, he was then having difficulties with a
new staff attorney who I was a little protective of. It
was sort of a culmination. ‘

MR. FOSTER: S0 why did you use the term “political
clout” in your response to Mr. Aguirre?

MR. HANSON: I'm responding to his use of that
term. If you look at, he responds and says political

clout meaning all the people that Mary Jo White could
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contact with a phone call.

MR. FOSTER: So you are saying you adopted his use
of the term in vour reply?

MR, HANSON: That looks like what I did, yes.

MR. FOSTER:  You don’t think that you independently
said it previous to his using the term? A

MR. HANSON: It’s possible, but it doesn’t sound
like something I would say. It is possible. Again, as
far as I know, politics aren’t involved in the decision
to take someone’s testimony.

MR. KEMERER: Just to clarify further for the
record, because I don’'t know that we have done this here,
We discussed that Mary Jo White is a member/partner in
Debevoise and Plimpton. But do you have any knowledge of
her prior employment, or sort of what lends itself to
some of her prominence?

MR. HANSON: She was a very prominent federal
prosecutor in the southern district of New York. I have
never met Mary Jo White, nor have I talked to Mary Jo
White.

MR. FOSTER: After the sentence where you say, “As
far as I know, politics are never involved in determining
whether to take someone’s testimony,” you say, “I have
not seen it done at this agency.”

MR. HANSQON: Yes.

LISA DENNIS COURT REPORTING
410~729~0401
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Gary,

My recollection is different about a couple of things. Most importantly | have not said that the
problem is Mack's political clout.

From: Agulrre, Gary 1. -
Sent: Wednesday, August 24, 2005 1:58 PM
To: Hanson, Robert '
Subject: RE: Mack testimony

Bob:

1 have three comments regarding “the over the wall” requirement. First, before and after
the Mack decision, you have told several times that the problem in taking Mack’s exam is
his political clout, €.g., all the people that Mary Jo White can contact with a phone call.
Second, proof that a witness was “over-the-wall” had not been a prerequisite for any
other examination in this matter. Third, see my memo to Mark on the same subject
below.

You sate, “My suggestion a while ago was to write a memo so that we could vet the issue with
Paul,” ] sent Paul a comprehensive memo in mid-July. When you told me in early August
that he was still waiting for a memo, I drafted another memo and sent it to you on August
4.

Finally, you state “On that note, do you remember when Paul asked for the assessment from
you? | got the sense from him that it had been a while ago. Is the assessment the third e-mail
below?" I have clear recollections of my discussions with Paul, but I do not recall his
request for an “assessment,” other than a statement of my views why we should proceed
with the Mack testimony. As stated above, I have sent two lengthy memorandums on that
issue to him. :

In my office, in mid-July, I told Paul that I would be sending him a second memo
discussing the factors which, in addition to the Mack decision, led to the tender of my
resignation. | intend to complete and send that memo to Paul as soon as I return, since I
do not have access now to the documents I need. If there is some urgency that Paul
receive it, which I did not understand before, I will endeavor to do it from my
recollection of the events and dates, but that will be tough because it will cover
approximately seven months.

From: Kreitman, Mark J.

Sent: Wednesday, August 17, 2005 2:48 PM
To: Aguirre, Gary ).

Cc: Hanson, Robert

Subject: RE: Pequot pending matters,

Please confer with Susan Yashar, Elizabeth Jacobs, or Scott Birdwell at OIA re
Swiss privacy law issues.

SEC 00005827
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

OFFICE OF July 30, 2007

LEGISLATIVE AND
INTERGOVERNMENTAL
AFFAIRS

Jason Foster

Investigative Counsel

Committee on Finance

United States Senate

219 Dirksen Senate Office Building
Washington, DC 20510-6200

Re:  Pequot Capital Management
Dear Mr. Foster:

The document with the Bates stamp SEC 00005827 is an email recovered from a
SEC back-up tape in a subfile called “drafis” in a file called “hansonr 8-05” indicating
that it is the August 2005 back-up of files from Robert Hanson’s draft email folder.
Further information available in the subfile notes that the email was created on

Wednesday, August 24, 2005 at 2:23 p.m.

Please call me at 202-551-2010 if you have any further questions regarding this
matter.

Sincerely,

‘onathan Burks

Director

cc: Dean Shahinian, Senate Committee on Banking, Housing and Urban Affairs
Mark Oesterle, Senate Committee on Banking, Housing and Urban Affairs
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From: Berger, Paul

Sent:  Tuesday, June 28, 2005 1:44 PM
To: Aguire, Gary J.

Subject: RE-Open door palicy -

Bure. :Stop by wheri yol get a charice.

From: Aguirre, Gary J.

Sent: Tuesday, June 28; 2005 10:57 AM
To! Berger, Paul

Subject: Operi:door policy

{s'the doorstill open? Ifso, T would like to have a word with you.
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Page1of 1

Humes, Richard M.

From: Berger, Paul

Sent:  Thursday, Juna 30, 2005 3:21 PM
To: Kraitman, Mark J.

Subject: FW: Pequot

FYi

From: Aguirre, Gary J.

Sent: Thursday, June 30, 2005 3:10 PM

To: Berger, Paul

Subject: Pequot

Paul:

1 just want to assure you that Pequot will get 110% between now and September 30.

Gary

092012006 . SEC 06003664
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Oct 19 06 04:32p Gary Aguirre —

GARY J. AGUIRRE

WASHINGTON, DC 20009

p.1

COMMUNICATION PURSUANT TO LLOYD LAFOLLETTE ACT

TO: FROM:
Nicholas J. Podsiadly Gary Aguirre
Jason Foster
COMPANY: DATE:
United States Senate Committes on October 19, 2006
Finance
FAX NUMBER: N TOTAL NO. OF PAGES INCLUDING COVER:
- 14
PHONE NUMBER: RE: ;
202-224-4515 See enclosed

1071972006 4:47PM
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Cct 19 08 04:37p Gary Aguirre ~ p.8

members o achieve consensual goals and the importance of operating within the SEC process.”
If he knew I was having thesc problems, why did he go along with Hanson and Kreitman on my
merit rating? Is he, like Hanson, just a nice guy who gives two step increases to everyone
whether they deserve it or not.
Documents: Some type of document approving two step increase and commumicating that
decision to the next link in the process. Also, SEC FOIA letter says there are compensation
committee spreadsheets.
Questions:
1) When was the compensation committee meeting?
2) Who was present? E.g., were Kreitman and Hanson present during the committee’s
review of their recommendation? [Clampiit says this is common]
3) Why he did not object to two-step merit rating increase, given his “meeting” with me?
4) If he claims that it only involved the period prior to April 20, 2005, you could point out
that both the subpoena privacy issue and the Lynch issue all oceurred after April 30.

Date: July 13
Event: Berper agrees to official leave
Tssae: Means that I will be out of the office 80 hours over the next month
‘Why suspicion? Not applicable
Significance: This was the least active period of my year with the SEC. Coming into this period,
" the last significant event was Hanson’s June 29 positive evaluation. The only significant events
were my meeting and endail to Berger re Mack and his sponsorship of the August 1 reevaluation.
Documents: My email exchanges with Berger re official leave.
Questions:
1) Firm up 80 bours off over next month.
2) Did he discuss this with Humes [Berger earlier told me to discuss official leave with
Humes.}

Date: July 20 or 21, 2005

Event; | told Berger during a face-to-face that Hanso