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(1) 

PRESIDENT’S FISCAL YEAR 2012 
HEALTH CARE PROPOSALS 

TUESDAY, FEBRUARY 15, 2011 

U.S. SENATE, 
COMMITTEE ON FINANCE, 

Washington, DC. 
The hearing was convened, pursuant to notice, at 2:56 p.m., in 

room SD–215, Dirksen Senate Office Building, Hon. Max Baucus 
(chairman of the committee) presiding. 

Present: Senators Bingaman, Wyden, Cantwell, Nelson, Menen-
dez, Carper, Cardin, Hatch, Grassley, Snowe, Kyl, Roberts, Coburn, 
and Thune. 

Also present: Democratic Staff: Russ Sullivan, Staff Director; 
David Schwartz, Acting Chief Health Counsel; Chris Dawe, Profes-
sional Staff; and Kelly Whitener, Professional Staff. Republican 
Staff: Chris Campbell, Republican Staff Director; Jay Khosla, Chief 
Health Counsel; Stephanie Carlton, Health Policy Advisor; and 
Kristin Welsh, Health Policy Advisor. 

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR 
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE 

The CHAIRMAN. The committee will come to order. 
President Harry Truman once said, ‘‘The health of all its citizens 

deserves the help of all the Nation.’’ Today we welcome Secretary 
Kathleen Sebelius to the Finance Committee to discuss the Presi-
dent’s budget and the health of our citizens. 

Last year, Madam Secretary, you appeared before this committee 
to discuss the President’s budget under much different cir-
cumstances. Today, our circumstances are much improved because 
of the new health care law. We consider what other areas of your 
Department, particularly human services, need to be addressed 
this year. 

Last year, seniors with Medicare drug benefits had a gap in cov-
erage that made their prescriptions unaffordable. This year, seniors 
in this coverage gap received a 50-percent discount on their pre-
scription drugs. Last year, small businesses struggled to afford 
health benefits for their employees. This year, 4 million small busi-
nesses could be eligible for a tax credit to help curb the cost of cov-
erage. Last year, billions of taxpayer dollars were lost to fraud, and 
law enforcement officials were stuck with antiquated tools to fight 
scams. This year, tough new laws keep criminals out of Federal 
health care programs. 

This morning we turn our attention to the President’s budget 
proposal for the Department of Health and Human Services. We 
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are all concerned about our country’s deficit and its impact on fu-
ture generations. We know that the main driver of our long-term 
deficit is the rapid growth of health care costs. That is the main 
driver. I think it is important for people to think about that for a 
while. Without a solution to these runaway costs, we will not reign 
in our deficits. 

So why do health care costs continue to grow so quickly? Our 
system pays health care providers based on the quantity of care 
they deliver rather than the quality of care patients receive. This 
imbalance is particularly problematic because one in four Ameri-
cans has at least two chronic conditions. These patients are often 
treated by multiple doctors. Each provides care in his or her own 
specialty, and coordination among these doctors is all too rare. 

What are the consequences of this lack of coordination? Duplica-
tive tests and procedures, medicines that counteract each other, 
frustrated patients. In the end, care is still too expensive, but pa-
tients are not necessarily any healthier. 

Health reform changes all this. Medicare payments to hospitals 
will now be based in part on the health of their patients rather 
than on the number of tests performed. Medicare providers who 
work together and coordinate care will be rewarded by sharing in 
program savings. These changes will not only improve the lives of 
patients, they will improve the government’s bottom line. 

The independent, nonpartisan experts at the Congressional 
Budget Office have said that the Affordable Care Act reduces the 
deficit by $210 billion in the first 10 years, and by more than a tril-
lion dollars in the 10 years that follow. Despite this progress, some 
oppose health care reform and want to move backward. But repeal-
ing health reform will strip away critical protections for people in 
need and will add to the deficit. 

Protections for people like David Hutchins and his son Elijah, 
from Missoula, MT. They are persons who would be affected by re-
pealing the health care law. Elijah suffers from leukemia and was 
born with Down’s Syndrome. Because of the new health care law, 
insurance companies are now prohibited from denying Elijah cov-
erage just because he is sick. Repealing health reform would bring 
us back to the days when insurance company bureaucrats would be 
allowed to turn Elijah away. 

Beyond health care, Congress must also reauthorize the Tem-
porary Assistance to Needy Families, otherwise known as TANF. 
It must be reauthorized this year. Our economy is moving in the 
right direction, but the recession has taught us that TANF must 
do a better job at responding during economic downturns. Reau-
thorization is an opportunity to address TANF’s potential to train 
American workers for professions currently experiencing a shortage 
of workers. 

I hear from business owners in Montana that professions like 
nursing, trucking, data processing, for example, would benefit from 
training of a skilled workforce. We also have more work to do to 
improve our child welfare system. In particular, the Safe and Sta-
ble Families Program needs to be reauthorized. I look forward to 
working with Senator Hatch and the many child welfare champions 
on this committee to build on the groundbreaking work when we 
last reauthorized this program. Let us remember the need to en-
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courage fathers more effectively in our strategies to prevent pov-
erty. 

We look forward to improving these programs with compassion 
and common sense. There is much more I would like to have said, 
but time is short. Madam Secretary, thank you for being here. We 
look forward to your testimony, especially as you comment on the 
President’s budget. 

[The prepared statement of Chairman Baucus appears in the ap-
pendix.] 

The CHAIRMAN. Senator Hatch? 

OPENING STATEMENT OF HON. ORRIN G. HATCH, 
A U.S. SENATOR FROM UTAH 

Senator HATCH. Thank you, Mr. Chairman. Welcome, Madam 
Secretary. We appreciate you being here. Thank you for joining us 
today. 

We have a lot to talk about. As you may have heard, the Presi-
dent released his fiscal year 2012 budget yesterday. As you may 
have also heard, it has not received the warmest of receptions. It 
is one thing to have Republicans criticizing you for failing to out-
line meaningful deficit reduction, but you know you have a problem 
when even the mainstream media outlets voice skepticism about 
this budget’s ability to right our fiscal ship. 

Even before the President released his budget, members of this 
committee were eager to hear from you. 

Congress is a co-equal branch of government, endowed by the 
Constitution with the entirety of the legislative power. This com-
mittee in particular has oversight of your Department’s operations 
and application of the laws that we pass. Yet, since you were here 
last year, almost a year ago, your agency has been responsible for 
thousands of pages of regulations implementing the 2,700-page 
health care law with next to no opportunity for public oversight by 
this committee. 

We can all agree that the implementation process would have 
benefitted from some careful oversight. The process of imple-
menting the health care bill has at times been chaotic, due in no 
small part to the decision to delegate so much rulemaking author-
ity to a sprawling Federal bureaucracy and the fast-tracking of im-
plementation timelines. 

The result has not been only a rush to promulgate rules, but a 
need to issue subsequent subregulatory guidance in the form of re-
leases, notices, frequently asked questions on model notice lan-
guage samples that clarify and revise previously issued rules. Now, 
I know that many on this committee have questions about both the 
process and the substance of this implementation process. 

This committee’s questions for you have increased exponentially 
with the release of the President’s budget. Last fall, it was clear 
that the people in my State of Utah—and I think every State in 
the Union—voiced a desire for smaller government and less spend-
ing. The citizens of this Nation spoke, but they were not given a 
voice in this particular budget. 

The President sent us a budget that promises $1.1 trillion in def-
icit reduction over 10 years. That might sound like a lot of money 
until you consider that this year’s deficit alone is over $1.6 trillion. 
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Judging from the reaction of even the mainstream media this 
morning, I do not think there is any way that these numbers could 
be spun into a good story. So, I look forward to a forthright con-
versation with you today. 

Here are just a few of the items that need to be addressed. First, 
there is almost no effort in this budget to deal with the existing 
and ever-growing crisis of Medicaid financing. While the budget ac-
knowledges the $111 billion collective shortfall that States are fac-
ing in 2011 alone, it fails to give flexibility to States in managing 
the nearly one-quarter of their budgets which is being spent on 
Medicaid. Specifically, it fails to respond to requests from Gov-
ernors for relief from the health law’s onerous Medicaid mainte-
nance of effort restrictions. 

Second, this budget increases the size of the Department of 
Health and Human Services by more than 4,700 bureaucrats just 
in the next 2 years, largely to implement this partisan $2.6 trillion 
health care law. It is important to note that just last week CBO, 
the Congressional Budget Office, said that this new health law will 
be responsible for the loss of as many as 800,000 jobs, at a time 
when our unemployment rate continues to stagnate north of 9 per-
cent. Americans have said over and over again, they want smaller 
government and more private sector jobs, not the other way 
around. 

Third, there is some real smoke and mirrors in this budget. Just 
take a look at the physician payment fix, or doc fix. By your own 
estimates, the 10-year cost of a doc fix, simply with a zero-percent 
update, stands at an astonishing $370 billion. Although the health 
care law cut more than $529 billion out of an insolvent Medicare 
program to fund new entitlement spending, it did not even attempt 
to address this fundamental flaw in the program itself. 

At the end of this year alone, physicians will face a 28-percent 
cut in their payments, seriously threatening access for millions of 
seniors. The SGR, the Sustainable Growth Rate, in my opinion, 
should have been permanently fixed in so-called comprehensive 
health care reform. I suspect that the desire to spin that legislation 
as saving money had something to do with leaving out a fix that 
everyone knows will cost hundreds of billions of dollars. 

Although this budget attempts to provide a 2-year doc fix, the 
largest single piece of savings outlined in the budget to pay for it 
is $18 billion from the reduction in Medicaid provider taxes, plac-
ing a further strain on State budgets that are already struggling 
under the burdensome unfunded mandates of this new law. 

The budget also calls for nearly $13 billion in savings by reduc-
ing the exclusivity periods for follow-on biologics and challenges to 
so-called ‘‘pay-for-delay’’ arrangements. These proposals not only fly 
in the face of bipartisan arrangements made in Congress, but more 
importantly will significantly harm incentives for innovation of life-
saving medical treatments. 

The problem with this budget is not just the failure to make 
meaningful cuts. It is also that the failure to reduce government 
expenditures requires damaging revenue raisers. Investments in 
new medicines cost billions of dollars and years of effort. If busi-
nesses are going to invest in these life-changing and lifesaving 
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medicines, they need to have some expectation that they will re-
coup those investments. 

Yet, the proposal to reduce the period of data exclusivity unnec-
essarily undermines this crucial industry in order to generate rev-
enue that will go toward financing wasteful government spending. 
We all know that biologics is one of our real hopes for the future, 
along with a number of other matters, including stem cell research 
and personalized medicine, just to name three of the top ones. 

I will have more to say on this issue with your colleague, Sec-
retary Geithner, tomorrow. But the assumption that the tax rates 
will expire in 2012 will have far-reaching consequences for small 
business owners, who account for half of all small business flow- 
through income. These small business owners would see their mar-
ginal tax rates hiked by 17 percent, to 24 percent, under this budg-
et. I find it hard to believe that this revenue raiser will not ad-
versely impact the ability of small businesses to hire more workers 
and provide meaningful health benefits to their employees. 

I am curious what analysis has been done by the Office of Man-
agement and Budget or the Department of Health and Human 
Services about the impact of these tax hikes on the cost of the new 
entitlements in the health law. If we are making it harder for busi-
nesses to provide health benefits to their employees, more employ-
ees are going to get their health coverage from the Federal Govern-
ment. Maybe that is the plan here. 

Finally, I would be remiss if I failed to address the growing red 
elephant in the room, the fact that our broken entitlements are 
pushing our country closer to bankruptcy with every passing day. 
The President’s Fiscal Commission recommended serious reforms 
to our entitlements, but to borrow from one liberal blogger’s anal-
ysis of this budget, it is almost like the Fiscal Commission never 
happened. The President has the responsibility and the charge to 
lead on entitlement reform. There is no bypassing this responsi-
bility. This budget, unfortunately, shows a real lack of leadership 
on this critical matter. 

Now, here is what the Washington Post had to say: ‘‘Having been 
given the chance, the cover, and the push by the Fiscal Commission 
he created to take bold steps to raise revenue and curb entitlement 
spending, President Obama, in his fiscal 2012 budget proposal, 
chose instead to duck and to mask some of the ducking with the 
sort of budgetary gimmicks he once derided.’’ 

Madam Secretary, thank you for coming here today. Under the 
best of circumstances, testifying before Congress can be like going 
into the lion’s den. In this case, since it has been so long since you 
have testified, it is like you are going into a den where the lions 
have not been fed for a few weeks. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you, Senator Hatch. 
[The prepared statement of Senator Hatch appears in the appen-

dix.] 
The CHAIRMAN. I might say, I think the President’s budget is a 

good start. Much more needs to be done. I do not think there is 
much disagreement about that, but I think there is agreement that 
it is also a start. We have days and weeks and months ahead of 
us, and I hope we make significant progress. 
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Secretary Sebelius, thank you very much for coming. As is our 
custom, and you know it, your prepared statement will be included 
in the record. Feel free to speak for however long you want; let dis-
cretion be your guide. Proceed. 

STATEMENT OF HON. KATHLEEN SEBELIUS, SECRETARY, DE-
PARTMENT OF HEALTH AND HUMAN SERVICES, WASHING-
TON, DC 

Secretary SEBELIUS. Thank you, Chairman Baucus and Senator 
Hatch, members of the committee. It is good to be here with the 
Finance Committee to discuss the 2012 budget for the Department 
of Health and Human Services. 

In the President’s State of the Union address, he outlined his vi-
sion of how the United States can win the future by out-educating, 
out-building, and out-innovating the world so we can give every 
family and business the chance to thrive. Our 2012 budget is a 
blueprint for putting that vision into action and for making the in-
vestments that will grow the economy and create jobs. 

Our budget also recognizes that we cannot build lasting pros-
perity on a mountain of debt. Years of deficits have put us in a po-
sition where we need to make tough choices. We cannot invest for 
the future unless we also live within our means. So in developing 
the budget, we looked closely at every program in our Department. 
When we found waste, we cut it. If programs were not working well 
enough, we redesigned them to put a new focus on results. In some 
cases, we had to cut programs that we would not have cut if we 
were in better fiscal times. So, I look forward to answering your 
questions. 

First, I just want to share a few of the highlights. Over the last 
101⁄2 months, we have worked around the clock with our partners 
in Congress and in States throughout the country to deliver the 
promise of the Affordable Care Act to the American people. 

The budget builds on that progress by supporting innovative new 
models of care that will improve patient safety and quality while 
reducing the burden of rising health costs on families, businesses, 
cities, and States. It makes new investments in our health care 
workforce and community health centers to make quality, afford-
able care available to millions more Americans and create hun-
dreds of thousands of new jobs across the country. 

At the same time, the budget includes proposals that will 
strengthen program integrity in Medicare, promote lower pharma-
ceutical costs, improve Medicare program operations, and reform 
the Quality Improvement Organizations program, which helps pro-
viders improve care. It includes savings proposals to strengthen 
Medicaid, and funding for the Transitional Medical Assistance pro-
gram and Medicare Part B premium assistance for low-income 
beneficiaries program, which keep down health costs for low-income 
individuals and help them keep their coverage. 

To make sure America continues to lead the world in innovation, 
our budget also increases funding for the National Institutes of 
Health. New frontiers of research, like cell-based therapies and 
genomics, have the promise to unlock revolutionary treatments and 
cures from diseases ranging from Alzheimer’s to cancer to autism. 
Our budget will allow the world’s leading scientists to pursue these 
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discoveries while keeping America at the forefront of biomedical re-
search. 

We know there is nothing more important to our future than the 
healthy development of all our children, so the HHS budget in-
cludes significant increases in funding for childcare and Head 
Start. Science shows that success in school is significantly en-
hanced by high-quality early-learning opportunities, which makes 
these investments some of the wisest we can make. 

But our budget does more than provide additional resources. It 
aims to raise the bar on quality child care programs, supporting 
key reforms to transform the Nation’s child care system into one 
that fosters both healthy development and gets children ready for 
school. 

The budget proposes a new early-learning challenge fund, a part-
nership with the Department of Education that promotes State in-
novation in early education. These initiatives, combined with the 
quality efforts already underway in Head Start, are an important 
part of the President’s education agenda, designed to help every 
child reach his or her academic potential and make the country 
more competitive. 

The budget also supports a child support and fatherhood initia-
tive that will promote strong family relationships by encouraging 
fathers to take responsibility for their children, changing policies so 
that more of that support reaches the children, and maintains a 
commitment to vigorous enforcement and promoting relationships 
between fathers and their children. 

There are funds for new performance-driven incentives for States 
to improve outcomes for children in foster care, such as reducing 
long-term foster care stays and the rate of child maltreatment reoc-
currence. These children deserve to be part of a better future. 

Our budget also recognizes that, at a time when so many Ameri-
cans are making every dollar count, we need to do the same. That 
is why this budget provides new support for President Obama’s un-
precedented push to stamp out waste, fraud, and abuse in the 
health care system, an effort that more than pays for itself, return-
ing a record $4 billion to taxpayers in 2010 alone. 

In addition, the budget provides a robust package of administra-
tive improvements that will deliver $32.3 billion over the next 10 
years in Medicare and Medicaid savings. The proposals enhance 
prepayment scrutiny, expanded auditing, increasing penalties for 
improper action, and strengthening CMS’s ability to implement cor-
rective actions. In closing, Mr. Chairman, we have made elimi-
nating waste, fraud, and abuse a priority across our entire Depart-
ment, but we know that is not enough. 

So, over the last few months we have also gone through our De-
partment’s budget program by program to find additional savings 
and opportunities where we can make our resources go further. For 
example, in 2009, Congress created a grant program to expand 
health coverage in 13 States. The work we are doing right now 
under the health law to expand the Affordable Care Act allows this 
program to be cut so we do not duplicate our efforts. 

Another example is CDC funding to help States reduce chronic 
disease. Previously, the funding was split between different dis-
eases: one grant for heart disease, another grant for diabetes. It did 
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not make sense, since those conditions often have the same risk 
factors, like smoking and obesity. Now States will get one com-
prehensive grant that allows them the flexibility to address chronic 
disease more effectively. 

So the 2012 budget we are releasing makes tough choices and 
smart, targeted investments today so we can have a stronger, 
healthier, more competitive America tomorrow. That is what it will 
take to win the future, and that is what we are determined to do. 
Again, thank you, Mr. Chairman. I look forward to answering your 
questions. 

The CHAIRMAN. Thank you, Madam Secretary. 
[The prepared statement of Secretary Sebelius appears in the ap-

pendix.] 
The CHAIRMAN. CBO estimates that the health care law will re-

duce the labor used in the economy by about a half percent to 
1 percent. Some have interpreted this to mean that the law itself 
requires a reduction in the workforce, where in fact the point of 
that CBO analysis is that people will no longer have to keep their 
job in order to have health insurance. 

Some people might voluntarily retire early. Others might seek 
other employment someplace because they do not have to stay with 
their current employer. They are not locked into their employer be-
cause of health insurance. Could you address that point, that is, 
the assertion that some people make that CBO’s statistic really is 
a bit misleading, and clarify what it really means? 

Secretary SEBELIUS. Thank you, Mr. Chairman. Mr. Chairman, 
I think we have seen what has happened in the 101⁄2 months since 
the Affordable Care Act was signed into law, which is about a mil-
lion private sector jobs growing. There are also estimates of about 
250,000 additional jobs created over the future, with everything 
from building health care centers, to more workforce training, to 
the health IT personnel we are going to need. 

The statistic I think you are referring to with CBO deals exactly 
with the ability—finally, the freedom—for Americans who might 
choose to retire, to retire because they will no longer be tied to 
their employment, the so-called job lock for insurance. 

Once there are competitive available marketplaces set up, we 
know a particularly vulnerable population is the 55- to 65-year-olds 
who now often have very few choices that are affordable, and some-
times none at all with a preexisting health condition, before they 
are Medicare-eligible. 

The CHAIRMAN. I appreciate that. 
Secretary SEBELIUS. So indeed, that is retirement. 
The CHAIRMAN. Good. 
Could you address SGR? I think we need a permanent solution. 

It makes no sense for Congress, every year, to address the SGR. 
It comes up; we know we are not going to let it lapse. We try to 
figure out ways to pay for it. We waste a lot of time reinventing 
the wheel. I did not come here to be a maintenance Senator, or a 
continuance Senator, or an extending Senator. I came here to do 
things. 

So one way to accomplish that objective is to reduce the amount 
of these extenders, and one is the SGR. I know in your budget you 
talk about a 2-year provision, paid for with various measures. I just 
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would like a strong commitment from you—and I am sure most 
members of the committee would agree—that we need a permanent 
fix. We need a permanent solution. We need an honest, permanent 
solution. Your thoughts, please? 

Secretary SEBELIUS. Well, Mr. Chairman, I could not agree more. 
I assure you, the President agrees. As you know, the SGR predates, 
by a lot, the debate about any kind of comprehensive health re-
form. It dates back to the late 1990s and has been fixed a year at 
a time by Congress, and in fact twice was not fixed in time, so doc-
tors actually saw a cut. The President’s budget has a proposed 2- 
plus years of offsets. He looks forward to working with Congress 
for the 10-year proposal that he has put forward every year since 
he became President, and I look forward to that discussion. 

The CHAIRMAN. I urge you to think very seriously, very deeply. 
We have a chance here. We have an opportunity. To be honest, and 
some people have said this—I have heard Senator Carper say this, 
I have heard many people say this—one reason unemployment is 
not coming down as fast as it should as we come out of this reces-
sion is because of uncertainty, it is unpredictability. 

People, businesses and consumers, just do not know what the fu-
ture holds for them. There are many examples of this, and one is 
this SGR provision. It is unpredictable. Doctors do not know, Con-
gress does not know, people do not know. That is just one of many, 
many, many examples. 

So I would really urge you to very, very seriously take this prob-
lem under consideration. I am trying to emphasize how serious this 
really is. We have an opportunity here with each of these extend-
ers, one by one, to figure out a solution. Either they are permanent 
or we repeal them. Let us find a solution here because we are 
spending too much of our time here in the Congress just trying to 
extend something that is a law, with gnashing of teeth. We know 
what the outcome is probably going to be anyway, but it is how we 
get there. 

One final point here, and that is, the most important part of 
health care reform which I do not think enough attention is given 
to, is delivery system reform. That is the real key. That is the 
stealth sleeper in this legislation which, over time, is going to start 
cutting down unnecessary health care costs. We have a problem, as 
you know. Both CBO and OMB do not score it the way I think it 
should be scored and the way most of us who really, presump-
tuously, understand this stuff think it should be scored. 

So I would like you—and I think I speak for most—to just really 
light a fire under all those working on delivery system reform and 
give yourself benchmarks, give yourself data sets and points and so 
forth—what you accomplish by a certain period of time, et cetera— 
because I am just giving you advance notice that this is something 
that I am going to be focused on very heavily, because I want this 
to work. 

I think most people want this to work, that is, delivery system 
reform. After a while, it is going to pay huge dividends, and that 
is a basic way, over time, to address the Medicare trust fund cost 
overrun. So my time is up, but I urge you and will be asking you 
a lot about that in the future. 

Secretary SEBELIUS. Thank you. 
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The CHAIRMAN. Senator Hatch? 
Senator HATCH. Thank you, Mr. Chairman. 
Madam Secretary, I think we need to find a responsible way to 

pay the SGR and make it permanent. I think we should have fixed 
it with all the Medicare cuts we have in the bill. I do not think it 
is too late to do it. What I see is 500-some-odd billion dollars taken 
out to be used for another unsustainable entitlement program 
when we could have paid for it then. But I think we have to do 
that, and I hope that you will work with us to find a way to do 
it. 

Now, Secretary Sebelius, the President’s budget acknowledges 
that the States are facing a collective budget shortfall of $111 bil-
lion in 2011 alone. As you know, Medicaid spending consumes 
nearly a quarter of the State budgets on average, and the new 
health care law’s maintenance of effort restrictions limit State 
flexibility in lowering Medicaid spending. While I realize that the 
President’s budget proposes a few minor program integrity provi-
sions, given the $111 billion fiscal crisis States are facing, I am 
concerned that the President’s budget fails to contain the flexibility 
necessary for States to balance their budgets. I know you are Sec-
retary of Health and Human Services, but, if you were still the 
Governor of Kansas, what would you be asking the Secretary of 
HHS for now? Do you agree with the request made by both Demo-
cratic and Republican Governors regarding flexibility from the 
maintenance of effort restrictions? 

Secretary SEBELIUS. Well, Senator, we do not have the authority 
to blanket-waive what is a congressional law, and signed into law 
by the President. We are diligently working with Governors around 
the country, and it is a commitment that I take very seriously be-
cause these are my former colleagues, and I know exactly what 
they are facing. 

As you know, there was an enormous influx of revenue from the 
Federal Government to States that is about to expire at the end of 
June, dealing with an enhanced FMAP. They also have a lot of 
flexibility, frankly, that a number of States are not taking advan-
tage of. So we are sending teams around the country, we are help-
ing to analyze the budget, we are looking at ways that Medicaid 
can certainly serve more people at a lower cost, and there are lots 
of strategies that I think we look forward to working on with 
States. We have granted waivers in a very timely fashion and are 
trying to be very hands-on with States, trying to analyze where 
their problem areas are and what the future looks like. 

Senator HATCH. Well, both Democratic and Republican Gov-
ernors are up in arms about it. You sent out a letter to States on 
February 3, 2011, but I am pretty sure that does not even come 
close in solving the problem. To quote Governor Haley Barbour, 
‘‘Secretary Sebelius’s letter fails to provide solutions that imme-
diately address the exploding State budget problems posed by the 
Medicaid program.’’ So I am very concerned about it, as are the 
Governors. 

Secretary SEBELIUS. Senator, one of the features of the new Af-
fordable Care Act is, for the first time, we have an office dedicated 
to the dual-eligibles, those citizens who are over 65 and eligible for 
Medicare, but also because of their income, eligible for Medicaid. It 
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is the biggest cost driver in any State budget. I looked at the num-
bers the other day. It is about 15 percent in terms of enrollment 
in Medicaid and responsible for about 40 percent of the costs. 

So for the first time, we really have a chance to work with States 
around chronically ill, disabled, serious illnesses that, frankly, 
right now navigate two very complicated and cumbersome systems. 
I think that, just for example, the reduction of readmissions—if you 
can keep one disabled Medicaid patient from being readmitted in-
advertently to the hospital through a medical home strategy or 
follow-up care, that would take care of the cost of three non- 
disabled Medicaid clients for an entire year. So there are some 
strategies which we think can have big pay-offs for States, and we 
are eager to work with them. 

Senator HATCH. Well, you do have the authority to waive the 
MOE under section 1115 of the Social Security Act. 

Secretary SEBELIUS. We do 1115 waivers, and we are doing those 
on a regular basis, Senator. 

Senator HATCH. All right. I think my time is up. 
The CHAIRMAN. Thank you, Senator. 
Next, Senator Grassley. 
Senator GRASSLEY. Thank you. 
Madam Secretary, I opposed—— 
The CHAIRMAN. Excuse me, Senator. 
Senator GRASSLEY. I am sorry. 
The CHAIRMAN. I have to leave, but I would like Senator Binga-

man to chair the hearing, and he will recognize you. 
Senator GRASSLEY. All right. Thank you. 
The CHAIRMAN. Senator Bingaman? I mean, Senator Grassley. 
Senator GRASSLEY. Madam Secretary, I opposed placing a main-

tenance of eligibility requirement on States for Medicaid. I pro-
posed an amendment during the 2009 stimulus bill debate to strike 
the provision. The only exception to maintenance of effort require-
ment in the Affordable Care Act was an amendment that I au-
thored. It is a mistake for the Federal Government to pick and 
choose which tools States have available to deal with trying budget 
times. 

That said, I am concerned about what actions States might take 
if maintenance of effort is removed. I am particularly concerned 
about what actions might be taken towards the developmentally 
disabled. In the Family Opportunity Act, we promoted Medicaid ex-
pansion for the disabled to alleviate the perverse incentives fami-
lies had to not make more money, lest they lose benefits. States 
should be mindful of the impact that cutting the disabled could 
have on recipients. 

Still, Madam Secretary, I am baffled by how much the adminis-
tration has dug into this issue. Your efforts to protect eligibility for 
higher-income Medicaid recipients threatens the care provided for 
people with far less income. In your letter to the State of Arizona, 
you discussed optional benefits, noting that much of Medicaid’s 
long-term care benefits are optional. Are you really suggesting that 
States cut long-term care? 

Before you answer, let me go on. Your letter talks about States 
better managing prescription drugs. This, after the Affordable Care 
Act increased Medicaid drug rebates and kept all the savings for 
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the Federal Government. In the budget proposal yesterday, the ad-
ministration proposed cutting back on Medicaid provider taxes, 
money that comes straight out of Medicaid providers. If a State 
cuts providers to a degree that they no longer participate, access 
is threatened for people with no income. 

So my question to you: have you considered that your efforts to 
protect eligibility for higher-income optional Medicaid recipients is 
causing damage to the quality of care and access available to man-
datory Medicaid recipients, people with far lower incomes than the 
people you are trying to protect? 

Secretary SEBELIUS. Well, Senator, as I was explaining to Sen-
ator Hatch, we are very concerned about the State fiscal situation 
and the Medicaid issues that they are facing as a portion of the 
budget crisis, and particularly as the enhanced Federal match, the 
FMAP, will cease to exist at the end of June of this year. So we 
are aggressively working with States around a variety of strategies. 

Recently in conversation with Governor Brewer of Arizona, the 
letter you referred to, Governor Brewer actually has a waiver that 
has put in place some coverage options that actually expire this 
fall. So part of her request to me is really not even necessary be-
cause there is no mandatory effort to keep that waiver in place. So 
we are trying a State at a time. Each State is in a slightly different 
situation. 

States have insured optional populations, or raised eligibility cri-
teria, or done a variety of things, and we are aggressively working 
to try to figure out how you can cover, particularly, the most vul-
nerable population with the maximum resources available and fig-
ure out what flexibility we can make available to Governors. There 
is extensive flexibility. 

Senator GRASSLEY. Do you have agreement with me, though, that 
this can work against lower-income people, what you are trying to 
do in protecting people of higher income? 

Secretary SEBELIUS. Well, Senator, I am not quite sure what we 
are talking about in protecting people with higher income, but cer-
tainly the most vulnerable populations are the ones that I think 
have the greatest attention. Some of them are the so-called op-
tional populations, though, by law. That is the way Congress set 
up the Medicaid program, and optional populations are ones, as 
you know, Senator, that States either choose to pick up or not pick 
up. 

Senator GRASSLEY. Let me finish with another point on a dif-
ferent issue. This is really just asking you for information, not for 
an answer right now. This would be in the interest of transparency 
and accountability. I asked that your Department direct the Center 
for Consumer Information and Insurance Oversight to post the fol-
lowing information on its websites: (1) the criteria each entity met 
to obtain a waiver; (2) a list of entities that applied but were de-
nied a waiver; and (3) and last, the reason for each denial. Would 
you agree to do that? 

Secretary SEBELIUS. Senator, I know that information is being 
compiled right now, and we will certainly get you the information 
as fast as possible. I can tell you, about 97 percent of the waivers 
have been granted that have applied, but we will follow up on that 
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request. I assume that request has been sent in, or is this by way 
of sending it? 

Senator GRASSLEY. This is a way of sending it. 
Secretary SEBELIUS. All right. Thank you. 
Senator GRASSLEY. Thank you. 
Thank you, Mr. Chairman. 
Senator BINGAMAN. Thank you. 
According to the list I was given here, I am next, and then Sen-

ator Wyden, Senator Coburn, and Senator Menendez, in that order. 
Then we have a whole long list after that. 

So, Madam Secretary, thank you for being here. Let me ask 
about this issue of State flexibility under the law, and particularly 
in relation to health insurance exchanges. I know one of the issues 
that Governors have been writing to you about—I have a letter 
here signed by, I think, 21 Republican Governors, complaining 
about various aspects of the law, urging you to waive provisions in 
the law, which you do not have authority to waive, at least as I 
understand the law, and then saying that, if you do not agree to 
do this, HHS should begin making plans to run exchanges under 
its own auspices. That is their suggestion. 

My understanding when we were doing health care reform was 
that we built a lot of flexibility into the law so that States could 
design these health insurance exchanges to meet their own require-
ments and to accommodate the concerns that they had. It seems to 
me very short-sighted for a State to be urging you to take that re-
sponsibility. 

I do not know if you have any comments about how you are 
doing in getting States on track to set up these health insurance 
exchanges, what advantages there are to them doing that, what 
disadvantages there might be to you stepping in and taking over 
that responsibility. So, that is the question. 

Secretary SEBELIUS. Well, Senator, you are absolutely right. The 
way the law is designed is that in 2014 there will be a new State- 
based exchange marketplace, primarily for small business owners 
and individuals who are currently purchasing coverage without any 
leverage of large numbers, and often with lots of rules and restric-
tions on preexisting conditions. They pay about 25 percent more 
than their colleagues in a large firm. The opportunity to pool peo-
ple in a State-based exchange with private insurers offering com-
petitive programs is one feature of the new law. 

I think this is the letter that Governor Daniels signed, if I am 
correct, dealing with the State-based exchange issues. We are in 
the process of giving Governor Daniels and his colleagues an an-
swer, but virtually everything he raises as a possible problem in 
terms of State flexibility is indeed built into the law. States will 
choose which programs, which carriers offer coverage. They will 
choose benefit packages, they will have the flexibility of designing 
an exchange at the State level. 

We have 48 States right now that have planning grants around 
building an exchange. We are providing a lot of technical assist-
ance, and I think that States are looking, in my experience, very 
much forward to having the opportunity to put together a market-
place which many of them do not have available currently. They 
also have the option, Senator, of doing this on a regional level or 
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a multi-State level, because we know some States have small 
enough marketplaces that they really cannot provide that coverage 
and competition within their own boundaries. So there is an enor-
mous amount of State-based flexibility around the new exchanges. 

Senator BINGAMAN. Let me ask on this regional issue—I know 
we did have that option in the law. Are there States that are seri-
ously looking at that that might actually join together in setting up 
these exchanges? 

Secretary SEBELIUS. Yes. I think right now there are a number 
of States beginning to explore that. As you know, the exchanges 
are not designed to be up and running until 2014, so we are begin-
ning the conversations and the build-out. We have some States 
that want to move ahead pretty aggressively and design enrollment 
systems and IT systems that could be used as models for others. 
But I know conversations are going on among a number of the 
northeast States, I know they are going on in the Midwest about 
ways that there could be a larger pooling arrangement, or having 
another State run your exchange for you. So those conversations 
are very much under way. 

Senator BINGAMAN. Thank you. 
Senator Wyden? 
Senator WYDEN. Thank you, Mr. Chairman. 
Welcome to you, Secretary Sebelius. As you know, one area 

where there is significant bipartisan support is payment reform. 
What I am concerned about is that the Department seems to be 
moving ahead now with a rule for coding, the billing process, which 
looks to me like it is moving in exactly the opposite direction, that 
it is moving, in effect, to prop up fee-for-service. I have heard from 
providers and a whole host of people that they are up in arms 
about it. There are estimates that this could cost $30–40 billion. 
Their argument is essentially that it is like using World War II 
military hardware for today’s threat. 

Now, there are 150,000 of these codes. It is something called 
ICD–10. I do not want to get into all the root canal-type discus-
sions that you are going to have to have for billing codes. But my 
question to you is, why not junk this process that has generated 
so much hostility, save the money—and I gather from experts it 
could be like $30–40 billion—and move on to payment reform, 
which you are for and there is strong bipartisan support for? 

Now, my understanding is that there has been some discussion 
about this in the past. This could be done by rule, so you would 
not have to come to the Congress. I think it would have bipartisan 
support. I think it could save a lot of money. I wonder what your 
thoughts are on it. 

Secretary SEBELIUS. Well, Senator, as you know, and you have 
already referred to, I share your passion and interest in payment 
reform. There are an enormous number of features in the Afford-
able Care Act that move us in a very new direction, much to the, 
I think, delight of not only the private sector employers who have 
been trying to move aggressively in this direction for a while, but 
also health providers who see real opportunities for innovation. 

I am not totally familiar with the coding process, but I assure 
you that I will take a strong look at it and would love to follow up 
with you on—— 
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Senator WYDEN. Would you? 
Secretary SEBELIUS [continuing]. Ways that that could fit into 

the new system. 
Senator WYDEN. It was a rule essentially that began during the 

Bush administration. Throughout the last few years, people have 
sensed that this would be locking in exactly the kind of philosophy 
that both political parties are trying to move away from. Here is 
a chance to save huge sums of money, $30–40 billion, and get to 
where I believe you want to be, which is the bundling, the payment 
reform, the prospective approach, and away from fee-for-service. So 
can you all get back to me about that? 

Secretary SEBELIUS. Absolutely. 
Senator WYDEN. All right. 
The second question I want to ask you is a philosophical one. As 

you know, I have also been very interested in this waiver issue. We 
were able to get into the bill section 1332, which in effect says that 
States could get a waiver in 2017 as long as they met the major 
provisions of the bill, the provisions on coverage and affordability. 

What the States are now saying is, why can we not do this in 
2014, because we are going to have to do one thing for 2014 and 
then we would really like to do something else for 2017. Why are 
we spending all this time, bureaucracy, and red tape? What, philo-
sophically—let us set aside all of the legislation and the like. What, 
philosophically, is wrong with the idea of just moving up from 2017 
to 2014 this waiver process so that States do not have to go out 
and spend all this time, money, and hassle doing it twice? 

Secretary SEBELIUS. Well, Senator, I know that you have a piece 
of legislation that would do just that, and that there are lots of con-
versations going on not only in our office, but that I have had with 
Governors who would like an opportunity to look at a whole-State 
approach, including your new Governor, Governor Kitzhaber, who 
is eager to get going. So we are very much engaged in that con-
versation, and I think that, depending on what the future looks 
like—flexibility is clearly something States would very much like 
to have, and it may well be one of the pieces of the puzzle. 

Senator WYDEN. I hope we can talk some more about it. I mean, 
I think the point really is, the way to make this work most effec-
tively now is to take the core provisions that are in the bill and 
see what we can do to improve on them in a bipartisan way. 

Secretary SEBELIUS. You bet. 
Senator WYDEN. What I am struck by is, when I listen to Gov-

ernors, they say, why in the world would we have to do it twice? 
I mean, this is not about this bill, my bill, somebody else’s bill. But 
philosophically, if you are going to get to do something you really 
want to do in 2017, why can we not all work together in a bipar-
tisan way to let them jump-start it in 2014 so they do not have to 
spend all the time and money? So, let us talk about that some 
more. 

Secretary SEBELIUS. Thank you. 
Senator WYDEN. Thank you. 
Senator BINGAMAN. Senator Coburn? 
Senator COBURN. Thank you, and welcome. 
I was interested in your comments on the strategies that States 

can use in terms of their Medicaid problems: medical homes, de-
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crease readmissions, take people out of chronic long-term care, give 
them back their lives, decreasing hospital readmissions, decreasing 
utilizations. Do you all have a strategy within this budget to en-
courage that? 

Secretary SEBELIUS. Yes, sir. 
Senator COBURN. And what is it? 
Secretary SEBELIUS. Well, there are a whole series of delivery 

system reforms that, for the first time, I think are part of the direc-
tive to CMS. So we have everything from resources in the innova-
tion center, which will encourage modeling of various kinds of care 
strategies that we know are more effective and less expensive be-
cause they are happening in various parts of the country, to the Ac-
countable Care Organization structures that are coming together. 
What we very much anticipate, both through the new Office of 
Dual Eligibles, but also with very close coordination with States, is 
using the Medicare strategies for the first time also in encouraging 
States to pick up those same strategies in their Medicaid budgets. 

Senator COBURN. With the Accountable Care Organizations, 
there is a thought out there that it is going to accomplish the oppo-
site of what you had hoped, in other words, reduce efficiency, in-
crease the cost, and increase the utilization. The theory behind this 
conclusion goes: all these hospitals are buying all the practices and, 
in fact, there will be less competition, not more. Do you have any 
concerns about that? 

Secretary SEBELIUS. Yes. I do think that is a concern, Senator, 
and one that I think is shared by some of the providers in commu-
nities across this country. There is a feature in the Accountable 
Care Organization that is a determinant that it cannot be an entity 
that spends more money. At a minimum, you have to spend the 
same money and increase quality, but ideally you spend less money 
and increase quality. 

What we see, what I have been really encouraged by, is provider 
groups who very much are eager to become an Accountable Care 
Organization, provider groups combined with community health 
centers. We do not see a hospital-dominated model being the only 
strategy that can work. I think there is a concern that anti- 
competitive moves that drive a monopoly pricing system are just, 
as you say, the opposite of what is beneficial. 

Senator COBURN. Well, that is exactly what is happening out 
there right now. 

Let me go back to Medicaid for a minute. You outlined strategies 
where you are actually putting resources into your budget to en-
hance these strategies. In 2009, Rhode Island was given a waiver. 
They were given a 5-year waiver and a block grant. The strategies 
you just outlined putting resources behind, they have already 
achieved a 16-percent savings, increased their coverage. They have 
medical homes, decreased ER utilization by 30 percent, and are 
saving a significant amount over what was block-granted, which 
was actually going to be less than what we would have spent. 

So does the administration have a position? We are trying to do 
this from Washington, and Rhode Island has already proven that, 
if we will let the States do it, they will do it. We said, here is the 
minimum you have to do, and they have done it. What is the ad-
ministration’s position on the success of Rhode Island? 
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Secretary SEBELIUS. Well, Senator, as you know, Rhode Island 
was able to get engaged in that strategy, and several other States 
have similar strategies. There is a North Carolina program. 

Senator COBURN. But none of them has a complete block grant 
like Rhode Island. There is no other State that has that, correct? 

Secretary SEBELIUS. I cannot answer that question. 
Senator COBURN. No, there is not. If I am wrong—— 
Secretary SEBELIUS. But I am saying we are eager to work with 

States. They were given that authority under the Medicaid system. 
They came in with a program. We are doing that all over the coun-
try. 

Senator COBURN. Well, my question for you is, if Rhode Island 
can save 15.8 percent, why do we not just block-grant every State, 
let them take the rules off, and let them do these strategies that 
you are outlining rather than spending money in Washington tell-
ing them what to do? Rhode Island obviously has figured it out. 
Why would we not do that? 

Secretary SEBELIUS. Well, Senator, I think the block grant also 
has features that can be very damaging to the population that Sen-
ator Grassley just identified. In this latest recessionary period, if 
States had had block-granted funds, I think what we would have 
seen is millions of people losing coverage, being dropped out of the 
program. 

Senator COBURN. But there is a minimum requirement. Rhode 
Island cannot drop coverage. 

Secretary SEBELIUS. I do not know what the—I mean, I would be 
happy to follow up on that and see what Rhode Island is doing. 

Senator COBURN. I would love to have that discussion with you. 
Secretary SEBELIUS. All right. Thank you. 
Senator COBURN. Because we are creating an environment here 

to do what Rhode Island has already proved the States will do on 
their own if we will untangle them, and we are going to spend $155 
million to get minimal savings through this on what the States 
have already proven they can do. 

My time is gone, and I yield back. 
Senator BINGAMAN. Senator Menendez is not here, so the next 

three are: Senator Carper, then Senator Cardin, then Senator 
Snowe. 

Senator Carper? 
Senator CARPER. Thanks, Mr. Chairman. 
Madam Secretary, welcome. It is very nice to see you. 
Secretary SEBELIUS. Thank you. 
Senator CARPER. Thank you for your good efforts and the efforts 

of the team that you are leading. 
A couple of statements, and then I have a question. The question 

I am going to ask you is on defensive medicine: what is in the 
President’s budget with respect to defensive medicine, and what 
are we doing already, what would we do under his proposal? 

But before we get to that, a couple of people sat at this table 2 
years ago. The chairman had an extensive series, as you know, of 
hearings where we focused on, among other things, how we get bet-
ter outcomes for less money. That continues to be the focus of my 
efforts, not only in crafting of health care legislation, but as we try 
to implement it and go forward. It is all well and good that we talk 
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about extending coverage to people who do not have it; God knows 
we need to do that. But unless we find ways to get better outcomes 
for less money, we are not going to be able to extend that coverage 
for long. 

But they sat at this table a year and a half, 2 years ago, and 
they said if we could make progress on four fronts—(1) obesity/ 
overweight; (2) tobacco; (3) reducing high blood pressure; (4) ad-
dressing cholesterol—if we could do those four things, we would do 
more in terms of getting better outcomes for less money than any-
thing else they could think of. I have not talked to too many people 
since then who have actually disagreed with that. 

There is an effort going on on obesity, led by the First Lady, but 
a lot of other folks are involved in it. I would just say, my hope 
is that we will look to the best that you can in your job, in your 
Department, for ways to get better outcomes by encouraging young 
people and old people, incentivizing young people and older people, 
to lose weight. 

We are on the way to 30–40 percent obesity in this country, and 
it is a killer in more ways than one. In terms of Medicaid costs, 
finding ways, especially with young people and folks who are on 
Medicaid, that is almost a captive population. That is a group that 
we really, really need to focus on. So, I would lay that at your feet. 

The thing I want to talk about is defensive medicine. My focus 
on defensive medicine has been, how do we reduce the incidence of 
defensive medicine? We know it drives health care costs because 
doctors are doing it, nurses, hospitals are doing all kinds of things 
to try to, in what we said in Naval aviation, cover their 6 o’clock 
so they will not get sued. In Naval aviation, you cover your 6 
o’clock so you will not get shot down. 

But a lot of stuff is going on in defensive medicine to reduce the 
likelihood that people will get sued. It runs up our costs, as we 
know. We have been working on—in fact, we include it in the 
health care bill—provisions that say, let us use $50 million, author-
ize $50 million, for these demonstration projects to robustly dem-
onstrate what is working in States to reduce the incidence of defen-
sive medicine, reduce the incidence of lawsuits, and improve out-
comes—those three goals. I do not think they are mutually exclu-
sive. 

Would you just share with us what the President is calling for 
in his budget? I think instead of $50 million, it should be $250 mil-
lion, and I think you are actually doing something with about $25 
million in a bunch of States. But could you just talk to us about 
it? 

Secretary SEBELIUS. Sure. Senator, right now underway we have 
grants out around the country to States and to health systems, 
seven 3-year demonstration grants and 13 1-year planning grants 
that are looking at ways to improve patient safety, reduce prevent-
able injuries, ensure patients are compensated, reduce frivolous 
lawsuits, and reduce liability premiums. So, the kind of goals that 
you outlined. 

Examples underway: a judge-directed New York State negotia-
tion program, which seems to be promising. All these are up and 
running only about 6 months, so we are 6 months into the 3 years. 
In Oregon, in Senator Wyden’s State, a medical liability and pa-

VerDate Nov 24 2008 14:07 Mar 23, 2012 Jkt 000000 PO 00000 Frm 00022 Fmt 6633 Sfmt 6633 R:\DOCS\73365.000 TIMD



19 

tients’ guidelines project that is looking at a safe harbor, how to de-
velop the kind of guidelines that would give doctors actually a safe 
harbor from being sued. Those projects are underway with a very 
rigorous evaluation criteria. 

This year in the President’s 2012 budget, in the Department of 
Justice he has suggested 250 million additional dollars adminis-
tered by the Bureau of Justice to go into four areas, again, around 
the same principles; health courts, which are available in some 
areas; and rapidly settle safe harbors, the kind of Oregon project 
that is underway; early disclosure and offer; and then a series of 
other legal strategies and reforms. 

So I think the President is very serious about following up on 
this. He wants to actually use the authority that we have right now 
to move these projects out. As soon as we find ones that actually 
pay off and work, we can implement them. 

Senator CARPER. Good. 
Mr. Chairman, at our caucus lunch today I mentioned that there 

is pretty good reason to believe that there is $30–40 billion, maybe 
more, in terms of fraud in Medicare every year. I think you and 
the Department of Justice just announced a week or two ago $4 bil-
lion in fraud recovered, which is a high-water mark. 

Secretary SEBELIUS. For 2010. 
Senator CARPER. For the last year. That is good. But we know 

the number, the bogey out there, is like $40 billion, maybe more. 
I would say, let us use everything, every tool we have in the tool-
box, to go out and get more of that money. 

And finally, we have this program called Senior Medicare Patrol. 
Secretary SEBELIUS. Yes. 
Senator CARPER. We have probably fewer than 200 people, 200 

seniors in my State who are signed up to actually be the folks out 
there helping us to watchdog this stuff, to watchdog the fraud. One 
of the things we may want to do is really grow that, grow the 
awareness of that program and list a lot of our seniors. They are 
the ones who see the fraud. I really just urge us to take that on 
as a charge. We are going to do it in my State, and I hope we do 
it in all the States. 

Secretary SEBELIUS. We could not agree more. Actually, the 
charge the President gave us last year as part of this Justice-HHS 
fraud effort was to double the size of the Senior Medicare Patrol, 
and we are actively recruiting seniors. The best boots on the 
ground against fraudulent activity are the seniors themselves, talk-
ing to their neighbors, talking to their friends, reading their Medi-
care billing and turning folks in. 

We used to not even take fraud calls at the 1–800–Medicare line. 
That has changed. Everybody is sort of involved in the anti-fraud 
activities, and we are taking it very seriously. 

Senator CARPER. Maybe if we are doing that, Mr. Chairman, 
what we could do is offer them a discount to memberships in gyms 
across the country, and take care of two birds with one stone. 
Thank you very much. 

Senator BINGAMAN. Senator Cardin? 
Senator CARDIN. Well, thank you very much. 
I want to follow up on the chairman’s point about how we can 

bring down costs in health care. As I have traveled through my 
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State, a lot of the provisions that have been put into the Affordable 
Care Act will bring down costs even more than CBO has scored. 
I think the wellness exam for our seniors will pay off dividends as 
they understand what they can do to lower their risk of serious ill-
ness. Filling in the prescription drug coverage gap will also help, 
because we know that taking proper medicines can absolutely re-
duce cost. 

Yesterday I was at the Greater Baden Health Center which is lo-
cated about 6 or 7 miles from here in Prince George’s County, 
Maryland. We were doing an event where that center has ex-
panded, expanded over grants that the Federal Government had 
given under the Recovery Act. But it also is now expanding into 
prenatal care. The State of Maryland ranks 39th in infant mor-
tality, a record that we are not proud of. The numbers are much, 
much higher in the minority community—260 percent higher. 

I have a couple of questions related to the qualified health cen-
ters. First, part of the Affordable Care Act provides attention to mi-
nority health and disparities. I am concerned as to how that is 
going to be implemented. If we can bring down the infant mortality 
rate in the minority community, if we can bring better parity in 
this Nation for those who suffer from diabetes or heart disease, we 
can bring down health care costs in America. That is the reason 
why Congress adopted the amendments that put a spotlight on mi-
nority health and disparities. I am interested in hearing about your 
strategy to implement those provisions within HHS. 

Secretary SEBELIUS. Well, Senator, I could not agree more. I 
think the Affordable Care Act has some huge pieces of that puzzle. 
One is, for the first time, having affordable health coverage for ev-
eryone so people will have a health home and a way to get regular 
check-ups before they show up in the emergency room with acute 
illness. That is a big step forward, and it is a particularly big step 
forward in minority communities where the level of uninsured is 
significantly higher than in white communities. 

The doubling of the number of community health centers is a sec-
ond big piece of the puzzle so that, not only would there be more 
accessible available providers in under-served areas, but there is a 
portion of the provider increase in the workforce increase which is 
specifically aimed at getting culturally competent providers into 
neighborhoods, making sure that we are recruiting doctors from 
communities where they will practice for a long period of time. 

Third, we have a very significant effort under way on health dis-
parities, looking at all of the programs we operate across HHS and 
seeing, what do we need to put in place so, by the time 2014 comes 
along and we have expanded access to coverage, that we actually 
have maximized the opportunities that people have to not only get 
appropriate health care, but as you say, deal with their chronic 
conditions. 

I think, finally, the wellness efforts are, again, aimed often at 
strategies which will have a huge impact in minority communities. 
Often people are living in food deserts where they do not have ac-
cess to fresh fruits and vegetables. That hopefully will change over 
time with community projects. More attention paid to school break-
fasts and lunches, where a lot of our kids eat their meals on a reg-
ular basis—not only more nutrition, but making sure that we lower 
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fats and salts and cholesterol out of those meals; more physical 
education. So I think there is a range of strategies which get at the 
issues you have identified. 

Senator CARDIN. And I agree with all of that. 
I want to emphasize the importance of the federally qualified 

health centers. We did that last year by providing a substantial in-
crease in resources. 

Secretary SEBELIUS. Right. 
Senator CARDIN. If we are going to get families to use their com-

munity centers and not the emergency room, we need to have com-
munity centers. 

Secretary SEBELIUS. You bet. 
Senator CARDIN. Part of the new law will change the way in 

which communities are determined to be in need or underserved 
with facilities and health care professionals. This is particularly 
important in my State, where Prince George’s County has had a 
hard time qualifying and competing for the dollars because of the 
way an area’s eligibility was determined, even though there is 
clearly a shortage of professionals in that area. I believe you have 
rulemaking to deal with that. How is that coming along? 

Secretary SEBELIUS. Well, Senator, there is a kind of new map-
ping effort under way because we heard a lot of complaints from 
folks who said the old methodology was not accurately dem-
onstrating where the needs were and matching the needs. So Mary 
Wakefield, who leads the Center for Health Resources and Serv-
ices, is undertaking that. There also is a new Workforce Commis-
sion looking at strategies not only to recruit more folks to under- 
served areas, but also the cultural competency of providers. So I 
think we intend to move aggressively to get the right match be-
tween what areas really are under-served and where those re-
sources go. 

Senator CARDIN. Well, I hope you will work with us on that, be-
cause I can tell you, the old way it was allocated did discriminate 
against areas that clearly were in desperate need. I hope you can 
get this right, and I hope that we can work together on it. 

Secretary SEBELIUS. I look forward to it. 
Senator BINGAMAN. Next would be Senator Menendez, then Sen-

ator Snowe. 
Senator MENENDEZ. Thank you, Mr. Chairman. 
Madam Secretary, thank you for your service. I appreciate a 

great deal what you are doing. 
I am concerned about the Children’s Health Insurance Program 

and the question of Medicaid in general. In New Jersey, Medicaid 
and the Children’s Health Insurance Program, which we call New 
Jersey Family Care, serves over 800,000 children who would other-
wise not have access to regular medical care. We have seen that 
number grow by 8 percent since 2009. 

Now, I am hearing a series of Governors say that they want re-
lief from the requirement for keeping Medicaid enrollment eligi-
bility as is, and that would mean to me, when I hear relief, is 
translated into cutting eligibility, which means to cut children, 
pregnant women, sometimes seniors, none of which feels like a 
really great way to balance a budget in terms of choices. 
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It seems to me that people without coverage still get sick without 
Medicaid or with lower Medicaid eligibility levels, that the cost of 
providing these necessary services will shift to hospitals—which is 
entirely opposite the focus that we tried to do in the Affordable 
Care Act, to get people out of the emergency room as their form 
of primary health care—and we will shift it to hospitals and clinics 
that are required to help people in need. That cost shift does not 
stop there, because hospitals and clinics will have to make up the 
difference somehow, and they will charge higher rates to private in-
surers, and that ultimately means people with insurance will ulti-
mately pay the cost of higher premiums. 

So I would love to hear from you as to what is your Department’s 
and this administration’s response to this request and the concerns 
that I have of what it means in terms of a cutting and cost shift 
to some of the most vulnerable in our society? 

Secretary SEBELIUS. Well, Senator, I think we share the concerns 
that cutting health care for potentially millions of Americans is not 
a strategy that helps us win the future, if you want to use the 
President’s terminology that we need a healthy, prosperous Nation 
and a healthy, prosperous workforce. We understand that budget 
struggle States are in, particularly in this window between 2011 
and 2014 when there is additional Federal help. 

So what we have done very aggressively is try to work a State 
at a time to look at the issues and look at the situations and share 
with them strategies. I mean, you heard Senator Coburn talk about 
what Rhode Island is doing around a waiver that actually guaran-
teed that they would not drop eligibility, but used their flexibility 
to lower costs and enhance quality. That kind of strategy, I think, 
is available to States, and is one that we look forward to working 
on. 

The irony, I think, Senator, as you well know in the Medicaid 
budget, the largest cost driver of any State is often the dual-eligible 
population who are in nursing homes. That has become an explo-
sive population, and frankly kind of shifted onto States. Having 
some longer-term strategies and conversations with Governors, I 
think, is appropriate. But children are often not only very vulner-
able to not having health care, but also very inexpensive. So it is 
kind of a lose-lose situation. If they are cut off the program, they 
can be damaged for a long period of time, and yet a State basically 
does not save money. 

Senator MENENDEZ. I appreciate that. What I am concerned with 
is, I hear many of my colleagues who talk about family values. I 
hear them talk about the sanctity of life. It seems to me that, when 
we have that life born into the world, that value does not get di-
minished. It actually has a greater societal responsibility. So, I am 
afraid of where we are headed in that respect, so I appreciate your 
answer. 

Finally, Senator Grassley and I have legislation called the Save 
Act, which is about child support. I am thrilled to see that you are 
committed to enhancing funding for child support enforcement. Our 
bill requires a lot better tracking mechanism through a centralized 
lien process to ensure that information about child support in one 
State is available to other States, which from everyone I have 
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talked to, from judges to welfare departments to others who admin-
ister this, tell me this is one of the critical challenges they have. 

I hope that both Senator Grassley and I can work with you as 
you are incentivizing States to look at how we incentivize this 
mechanism for a central lien process that I think will reverberate 
to the benefit of the taxpayers, and most importantly to children 
who should be getting those support payments. 

Secretary SEBELIUS. I look forward to that. 
Senator MENENDEZ. Thank you, Mr. Chairman. 
Senator BINGAMAN. Senator Snowe? 
Senator SNOWE. Thank you, Mr. Chairman. 
Welcome, Secretary Sebelius, to the committee. I want to start 

out with the health care reform law because I think, as we look for-
ward in terms of implementation, which obviously you are going to 
play a central role in given the fact that you are invoked more than 
1,700 times in this 2,700-page bill, which speaks to the issue as to 
why we on this side of the aisle voted for, and support, repeal of 
this legislation that has become law that represents a massive gov-
ernment overreach, frankly. The more that we proceed on imple-
mentation of this law, the more it becomes, I think, abundantly 
clear that it is on a collision course with job creators, with small 
businesses who are struggling to emerge from the worst recession 
since the Great Depression. 

As Senator Hatch noted, 800,000 jobs will be lost—that was 
based on the Congressional Budget Office’s estimate—between now 
and 2020. Just looking at more immediately what is happening, 
first of all, with the grandfather clause, I know the administration 
made a promise that, if you like your current health insurance 
plan, you can keep it. Well, not exactly, after 121 pages of regula-
tions just with respect to that particular provision in the law. 

In many of the changes that were included in that regulation, it 
really draws the grandfather clause very broadly so that many 
businesses are not going to be able to retain that health insurance 
plan for their employees. So it is not exactly the way it has been 
described. If you just look at the numerous requirements based on 
grandfather status, if you eliminate your benefits, increase co- 
insurance, increase deductibles, increase co-payments, decrease em-
ployee share of the premium by more than 5 percent, there is only 
one that was in statute and that is adding an annual limit and de-
creasing lifetime of annual limits. So the list goes on in terms of 
what the impact is going to be on job creation. 

Then you look at the employer mandate. That has been drafted 
to include part-time employees in the calculation of that mandate 
that will require and impose a penalty on businesses. So a business 
of 50, if you can include part-time employees as those who are 
working 30 hours a week, that ultimately can impose a severe pen-
alty on that employer of $2,000. So you are capturing more and 
more small businesses. 

Then it comes to waivers. I have not figured out exactly what the 
fairness is involved in how you are making determinations on waiv-
ers. We know that for big companies like McDonald’s and unions 
and so on that are getting these waivers for minimal medical cov-
erage plans, I gather, that is one thing. But our State, for example, 
has been trying to get one under the minimum medical ratio loss 
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that was submitted by the State back in July, and we have yet to 
receive a response. Without that response, we lose one of the two 
insurers in our State that insures 14,000 people. So, obviously, this 
represents a significant and serious hardship. In fact, the Maine 
Bureau of Insurance said it is going to have a destabilizing force, 
and we have yet to receive an answer from your Department with 
respect to this issue. 

So I would like to have you address that. Overall, on the issue 
of jobs, I think that that is a reality. We can sit here and talk 
about all that is going to happen, but we are looking at a collision 
course in terms of the intersection between the thousands and 
thousands of pages of regulations that are going to come out of 
your Department and the other agencies in administering this 
plan, and those on the ground are going to have to live by those 
regulations and by the law itself. 

Secretary SEBELIUS. Well, Senator, with regard to the Maine ap-
plication for a waiver of the medical loss ratio, part of the require-
ment of the application is to develop some data. We are working 
with the Maine Department on that data. The requirement for data 
collection just started in January, but the application is very much 
underway. The letter was written well before the rule was even 
out. 

As you know, Senator, the rule for the MLR did not even come 
out until November, so we received a letter in July asking for a 
waiver of an application that was not even developed into a final 
recommendation by the National Association of Insurance Commis-
sioners. So part of that time delay was, we did not even know what 
she was asking to waive. But we are working with her and taking 
a very strong look at it. 

Senator SNOWE. Well, I understand what you are saying. But on 
the other hand, why can this not be examined very quickly? How 
did you—— 

Secretary SEBELIUS. Because there is a data requirement as part 
of the application of market destabilization, and that data require-
ment was not even available to start until she knew what the rule 
was. 

Senator SNOWE. All right. 
And on the other waivers then of more than 900 for all these 

other companies and organizations, you had the rule issued and all 
of that was out there, so they were able to make that many deter-
minations. 

Secretary SEBELIUS. The 900 waivers deal with one provision of 
the Act, which is a $750,000 annual benefit limit. They had to sub-
mit data. Most plans have a January 1 start time, so we got the 
bulk of the applications in the October–December period and 
looked at market disruption and rate increases. Those determina-
tions—as I said, I think about 96 percent of the people who came 
in were granted a waiver. 

Senator SNOWE. I bet it is pretty straightforward. We only have 
two insurers in Maine for all practical purposes, and 14,000 people 
depend on them. If you lose one of the insurers, we do not have 
it. I mean, that is the bottom line in terms of the facts and what 
is going to affect the people of Maine. 
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Secretary SEBELIUS. And we are taking it very seriously. I just 
want to tell you that the application was made well before there 
was even a determination of what the medical loss ratio would re-
quire. 

Senator SNOWE. All right. 
Senator BINGAMAN. Senator Thune? 
Senator THUNE. Thank you, Mr. Chairman. 
Secretary Sebelius, thank you for being with us today. I want to 

focus a little bit on something that was noted by the President’s bi-
partisan Fiscal Commission having to do with the CLASS Act, 
which was a part of one of the offsets, the pay-fors, for the health 
care bill. It was viewed as financially unsound by many experts, 
and the Commission recommended significantly reforming or re-
pealing the CLASS program. 

I am concerned that the budget did not propose changes to the 
CLASS Act. I guess my question is, do you agree with your actu-
ary—your own actuary, the CMS chief actuary—that the program 
is at a significant risk of failure and with the Fiscal Commission’s 
recommendations to either reform it or repeal it? 

Secretary SEBELIUS. Yes, Senator, I do agree with reform or re-
peal, which is why we were pleased to have been given administra-
tive flexibility in the law. While the law outlined a framework for 
the CLASS Act, we determined pretty quickly that it would not 
meet the requirement that the Act be self-sustaining and not rely 
on taxpayer investment. So we have made a series of program 
changes already in terms of eligibility requirements, the wage pos-
sibilities. 

We are modeling very carefully what will exist, starting with the 
principle rule that the program will not start unless we can abso-
lutely be certain that it will be solvent and self-sustaining into the 
future. But we do have flexibility. I would be happy to provide you 
with the details of at least what is being outlined so far, which is 
significantly different than the framework that the law itself de-
scribes. 

Senator THUNE. Well, I am really concerned. I offered an amend-
ment, that at the time was debated, to repeal that provision simply 
because it does show, in the near term, some revenues because you 
have some premium dollars coming in. But almost everybody who 
has looked at it says in the out-years this becomes a major liability. 

Secretary SEBELIUS. And, if you would take a snapshot of what 
was written as the criteria of how many years someone would have 
to work, what the wage would have to be to enter the program, if 
there would be any indexing of benefits, the snapshot in the bill, 
I would absolutely agree, is totally unsustainable. We do have ad-
ministrative flexibility, though, and I have a team together, includ-
ing the actuary who was with Genworth, which is probably the 
largest provider of any kind of long-term services. We are modeling 
things. 

This will not be a program that starts collecting until 2012. Our 
goal is both to try to deliver the benefits that I think a lot of Amer-
icans feel make a huge difference between their ability to live long- 
term in their own homes or own communities or be forced into a 
nursing home, and making sure that this is not a program that is 

VerDate Nov 24 2008 14:07 Mar 23, 2012 Jkt 000000 PO 00000 Frm 00029 Fmt 6633 Sfmt 6633 R:\DOCS\73365.000 TIMD



26 

unsustainable absent massive taxpayer infusion. That is a principle 
which we believe very strongly. 

Senator THUNE. Would you support requiring that premiums be 
indexed for inflation? 

Secretary SEBELIUS. Senator, that is currently part of our plan. 
Yes, sir. 

Senator THUNE. All right. 
How about, there has been some discussion—in fact, there was 

a study that was done by the Center for Retirement Research at 
Boston College that highlighted the need for broad participation in 
order to achieve solvency. Would you support a mandate on partici-
pation? 

Secretary SEBELIUS. I cannot tell you about the mandate, but I 
know that the modeling—if you are at the 2- to 3-percent participa-
tion rate, you have a barely sustainable program. If you move clos-
er to 5 or 6 percent, you have a much more sustainable program. 
That is one of the issues that is being very carefully looked at: 
what the framework is, can you have a flexible benefit package, 
what other ways are there. 

But I think increasing the work requirement to 5 full years, hav-
ing some anti-gaming provisions so people cannot opt in and out of 
the system—which was possible under the original strategy—rais-
ing dramatically the threshold from a $1,200 a year work require-
ment to a $12,000 a year work requirement, and having premiums 
that are indexed are all part of the framework of what could make 
this program sustainable. 

Senator THUNE. Now, as it is written today, the CLASS Act must 
provide an average benefit of at least $50 a day, which is about 
$1,500 a month, or $18,000 a year, in a cash debit card. How will 
HHS ensure that the funds that are spent are spent on methods 
that provide care? I mean, what type of compliance audits do you 
expect to have in place on something like this? 

Secretary SEBELIUS. Well, I think there would be a very signifi-
cant program integrity feature to the bill, and also probably some 
very specific design of benefits about what it is that actually could 
be purchased along the way, that could verify the fact that it is 
going to supporting home services. 

As you know, the program is designed for people to set aside 
their own money and then draw out their own money with no tax-
payer support, so the framework is not perhaps designed to man-
date that only a few options could be available, since people are ba-
sically spending their own money. But a defined benefit package 
with some revenue streams that make sure we are supported on 
into the future is part of the program design. 

Senator THUNE. There is a clock here. Am I over my time, Mr. 
Chairman? 

Senator BINGAMAN. Yes. 
Senator THUNE. I am sorry. All right. I would keep going, but I 

do not have it down here on the small table end. 
Senator BINGAMAN. We need to expand our clocks around this 

place. 
Senator Hatch, did you have additional questions? 
Senator HATCH. No, I am happy. 
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Senator BINGAMAN. Well then, Senator Thune, why don’t you go 
ahead? 

Senator THUNE. I just had one more, Mr. Chairman, if it is all 
right. I want to explore this a little bit further. If the premiums 
have to support a 75-year actuarial balance, at what level are the 
premiums too high to be affordable? Have you given thought to 
what happens when you run into an adverse selection problem and 
you push premiums into the so-called ‘‘death spiral’’ where they are 
no longer affordable? 

Secretary SEBELIUS. Yes. I think there are two forms of death 
spirals. One is, as you say, an immediately adversely selected pool 
so that you have an expensive population and a narrow take-up 
rate. The other is that premiums are so high that, compared to 
other possibilities on the marketplace, no one takes it up. So it is 
both a premium issue and a selectivity issue that we are looking 
at, neither of which is impossible to solve, but both of which take 
some real work. 

I will tell you, Senator, that we have a number, I think, of skilled 
folks who come out of the industry. One of the challenges of this 
program is, in the private sector right now there is not such a prod-
uct available. There are residential services available as an adden-
dum to a long-term care policy, but the ability to buy really just 
home health services, services that would allow people to stay and 
age in place, are really not available in the private sector market 
right now. 

So we are tapping some of the best minds in the private sector, 
looking at strategies to make sure this works long-term. But cer-
tainly adverse selection, solvency, and making good on the commit-
ment that people would have these flexible accounts in the future 
is the strategy that we have moving forward. 

Senator THUNE. I appreciate your responses, Madam Secretary, 
and I would only suggest that my preferred solution to this is still 
repeal of this program. 

Thank you, Mr. Chairman. 
Senator HATCH. Mr. Chairman? 
Senator BINGAMAN. Senator Hatch? 
Senator HATCH. Madam Secretary, a number of people do have 

questions that they will submit in writing. I also would hope that 
you could answer them as quickly as possible and send them back 
to us. 

Secretary SEBELIUS. Certainly. 
Senator HATCH. Thank you. 
Thank you, Mr. Chairman. 
Senator BINGAMAN. We will try to leave the record open here for 

a week for members to file any additional questions they might 
have. 

Madam Secretary, thank you very much for your time. You have 
been very generous with your time, and we appreciate your service. 

Secretary SEBELIUS. Sure. Thank you. 
Senator BINGAMAN. That will conclude the hearing. 
[Whereupon, at 4:26 p.m., the hearing was concluded.] 
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