S. Hra. 112-580

NOMINATIONS OF JOSEPH H. GALE, MICHAEL
W. PUNKE, ISLAM A. SIDDIQUI, PAUL PIQUADO,
AND DAVID S. JOHANSON

HEARING

BEFORE THE

COMMITTEE ON FINANCE
UNITED STATES SENATE

ONE HUNDRED TWELFTH CONGRESS
FIRST SESSION
ON THE
NOMINATIONS OF

JOSEPH H. GALE, TO BE A JUDGE OF THE UNITED STATES TAX COURT;
MICHAEL W. PUNKE, TO BE DEPUTY UNITED STATES TRADE REP-
RESENTATIVE, WITH THE RANK OF AMBASSADOR; ISLAM A. SIDDIQUI,
TO BE CHIEF AGRICULTURAL NEGOTIATOR, WITH THE RANK OF AM-
BASSADOR, OFFICE OF THE UNITED STATES TRADE REPRESENTA-
TIVE; PAUL PIQUADO, TO BE ASSISTANT SECRETARY FOR IMPORT AD-
MINISTRATION, DEPARTMENT OF COMMERCE; AND DAVID S. JOHAN-
SON, TO BE A MEMBER OF THE UNITED STATES INTERNATIONAL
TRADE COMMISSION

SEPTEMBER 12, 2011

&R

Printed for the use of the Committee on Finance

U.S. GOVERNMENT PRINTING OFFICE
76-356—PDF WASHINGTON : 2011

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON FINANCE
MAX BAUCUS, Montana, Chairman

JOHN D. ROCKEFELLER IV, West Virginia

KENT CONRAD, North Dakota
JEFF BINGAMAN, New Mexico
JOHN F. KERRY, Massachusetts
RON WYDEN, Oregon

CHARLES E. SCHUMER, New York

DEBBIE STABENOW, Michigan
MARIA CANTWELL, Washington
BILL NELSON, Florida

ROBERT MENENDEZ, New Jersey

THOMAS R. CARPER, Delaware
BENJAMIN L. CARDIN, Maryland

ORRIN G. HATCH, Utah
CHUCK GRASSLEY, Iowa
OLYMPIA J. SNOWE, Maine
JON KYL, Arizona

MIKE CRAPO, Idaho

PAT ROBERTS, Kansas
MICHAEL B. ENZI, Wyoming
JOHN CORNYN, Texas

TOM COBURN, Oklahoma
JOHN THUNE, South Dakota
RICHARD BURR, North Carolina

RUSSELL SULLIVAN, Staff Director
CHRIS CAMPBELL, Republican Staff Director

(1)



CONTENTS

OPENING STATEMENTS

Baucus, Hon. Max, a U.S. Senator from Montana, chairman, Committee
on Finance .....ccccccooceeviiiviiiniiiiiiinieneceeeeee

Hatch, Hon. Orrin G., a U.S. Senator from Utah ..

Grassley, Hon. Chuck, a U.S. Senator from Iowa

Cornyn, Hon. John, a U.S. Senator from TexXas ........ccccceevuerrriieerriiieenineeeniiieeennns

WITNESSES

Gale, Joseph H., nominated to be a Judge of the United States Tax Court,
Washington, DC ......cccoiiiiiiecieeeeee et e rree e eve e e e er e e e aeeeeaaeeenanns
Punke, Ambassador Michael W., nominated to be Deputy United States Trade
Representative, with the rank of Ambassador, Executive Office of the Presi-
dent, Washington, DC .........ccoiiiiiiiiieceeeeete et e e e
Siddiqui, Ambassador Islam A., nominated to be Chief Agricultural Nego-
tiator, with the rank of Ambassador, Office of the United States Trade
Representative, Executive Office of the President, Washington, DC ..............
Piquado, Paul, nominated to be Assistant Secretary for Import Administra-
tion, Department of Commerce, Washington, DC ...........cccceevviiiiiiviirininennns
Johanson, David S., nominated to be a Member of the United States Inter-
national Trade Commission, Washington, DC ............ccoccoeviiiiiiniiniiiniecieeee,

ALPHABETICAL LISTING AND APPENDIX MATERIAL

Baucus, Hon. Max:
Opening statement
Prepared statement ....

Cornyn, Hon. John:

Opening StateMENt ........cccceeciiiiiiiiieiiieeeeeeree e s eaeeeeas

Gale, Joseph H.:

TESEIMOILY  .eeieuiiieeitieeiite ettt ettt ettt e st e st e e sabee e sabbeeesabeeeeaeeeas
Prepared statement ...........
Biographical information
Responses to questions from committee members ............cccceveieenieniienieennne.

Grassley, Hon. Chuck:

Opening StateMent .........ccccocciiieeiiieeciieeecee e e e e e e aee e

Hatch, Hon. Orrin G.:

Opening StatemMent .........ccccoeciiiieiiiieiiieeeeeeece e s eaae e
Prepared statement with attachment .............ccccoeeiiiiiiiiiiiniiiece e,
Johanson, David S.:
TESTIMONLY  .eeieviieeeiiieeeiieeeieeee it e e teeesteeeeiaeeeessbeeessbaeesnseeesssaesesssaeesssnesensseens
Prepared statement ..........c.coocciiiiiiiiiiiecee e
Biographical information ..........cccccceeiieiiiiniiiiiie e
Responses to questions from committee members .........c.ccecevevvviieerineeennnnen.
Piquado, Paul:
TESTIMOILY  .eeeeuiiiieiiieette ettt ettt e et e st e e st ee e sbbeeesabeeeeaeeeas
Prepared statement ..........cccooociiiiiiiiinii e
Biographical information ..........cccccceeeiiiieiiiiecee e
Responses to questions from committee members ............cccceveiveiieniiieninennee.
Punke, Ambassador Michael W.:
TE@SEIMOTLY  .eeeevviieeiiieecireeecte e eeete e e tre e e e e e e taeeesataeeesssaeessseeeessaeesssseeessssesenssnens
Prepared Statement ..........cocooiiiiiiiiiiieiee s
Biographical information .
Responses to questions from committee members ...........ccccccveeevciieeecveeennnnen.

(I1D)

Page

SUtwN

11
12
14



Page

Siddiqui, Ambassador Islam A.:
TESEIMOILY  .eeeueiiiiiiieeit ettt ettt ettt e et e st e e s bt e e e sabbeeesateeeeaeeeas 11
Prepared statement ....... .. 102
106

Biographical information ..........ccccccceeeevieeciiiieennnenn. .
Responses to questions from committee members ............ccccceveieeiienciieninennne. 121



NOMINATIONS OF JOSEPH H. GALE, TO BE A
JUDGE OF THE UNITED STATES TAX COURT;
MICHAEL W. PUNKE, TO BE DEPUTY UNITED
STATES TRADE REPRESENTATIVE, WITH THE
RANK OF AMBASSADOR, EXECUTIVE OFFICE
OF THE PRESIDENT; ISLAM A. SIDDIQUI,
TO BE CHIEF AGRICULTURAL NEGOTIATOR,
WITH THE RANK OF AMBASSADOR, OFFICE
OF THE UNITED STATES TRADE
REPRESENTATIVE, EXECUTIVE OFFICE
OF THE PRESIDENT; PAUL PIQUADO, TO
BE ASSISTANT SECRETARY FOR IMPORT
ADMINISTRATION, DEPARTMENT OF
COMMERCE; AND DAVID S. JOHANSON,
TO BE A MEMBER OF THE UNITED STATES
INTERNATIONAL TRADE COMMISSION

MONDAY, SEPTEMBER 12, 2011

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 4:07 p.m., in
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Hatch, Grassley, Cornyn, and Thune.

Also present: Democratic Staff: Russ Sullivan, Staff Director;
Ayesha Khanna, International Trade Counsel; Chelsea Thomas,
Professional Staff Member; Michael Smart, International Trade
Counsel; Tiffany Smith, Tax Counsel; and Gabriel Adler, Senior
International Trade and Economic Adviser. Republican Staff: Chris
Campbell, Staff Director; Nick Wyatt, Tax and Nomination Profes-
sional Staff Member; Everett Eissenstat, Chief International Trade
Counsel; Paul Delaney, International Trade Counsel; Rebecca
Nasca, International Trade Staff Assistant; and Ryika Hooshangi,
International Trade Counsel.

o))



2

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The committee will come to order.

President Woodrow Wilson once said, “There is no higher religion
thandhuman service. To work for the common good is the greatest
creed.”

Today we consider the nominations of five devoted public serv-
ants who will work for the common good. Four of you have been
asked to help move our Nation’s trade agenda. By moving this
agenda, we will open foreign markets to American products and
boost our economy, but we must do so in a manner that puts Amer-
ican jobs first.

That is why it is time to swiftly pass the bipartisan Trade Ad-
justment Assistance deal and our pending free trade agreements
with Colombia, Panama, and Korea. And it is why it is time to
renew our expired trade preference programs.

Ambassadors Punke and Siddiqui, you know the task ahead. You
were both voted unanimously out of the Finance Committee last
year. You have served admirably as recess appointments and have
been nominated again.

You both must continue to fight for American workers, entre-
preneurs, ranchers, and farmers so that they can help the economy
grow and create jobs.

Ambassador Punke, you have been nominated to be the Deputy
U.S. Trade Representative and Ambassador to the World Trade Or-
ganization. We Montanans know that you have the courage, intel-
ligence, and creativity to meet this challenge.

The WTO is the primary tool through which we can open fast-
growing international markets, including China, India, and Brazil.
Accessing these markets will grow our exports and increase our
jobs. But once these countries open their doors, we must prevent
them from building new barriers that block trade.

Ambassador Siddiqui, you have been nominated to be the Chief
Agricultural Negotiator at the USTR. America produces some of
the world’s best agricultural products, including the top quality
beef and wheat produced in my home State of Montana, as well as
all the other agricultural products we produce in our country.

But some countries erect unscientific barriers to our agriculture
products. You must do everything in your power to help remove
those barriers. We must push our trading partners to adhere to
internationally accepted scientific standards.

Mr. Piquado, you have been nominated to be the Assistant Sec-
retary for Import Administration at the Department of Commerce.
You will be tasked with enforcing our Nation’s antidumping and
countervailing duty laws. These laws help safeguard U.S. jobs and
help to safeguard commerce by stemming unfairly traded imports.
You also will be responsible for monitoring trade in key sectors, in-
cluding lumber, steel, and textiles.

Mr. Johanson, you have been nominated to be a Commissioner
of the U.S. International Trade Commission. This comes after
many years of work here on the Finance Committee. Your years of
service with this committee will serve you well in your new role.

And, if confirmed, I know you will enforce U.S. antidumping and
countervailing duty laws fairly and objectively so that our manufac-
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turers and workers can compete here at home. And I know you will
enforce U.S. intellectual property rights, which are critical to inno-
vative American companies.

Judge Gale, you have been nominated to serve a second term on
the U.S. Tax Court. You will draw on your experience to ensure
that U.S. tax laws are applied fairly and consistently.

President Clinton first nominated you based on your expertise
and the reputation you earned as the Finance Committee’s chief
counsel, and staff director. We have very fond memories of your
very able work here. President Obama nominated you for a second
term based on your performance on the court, and the reputation
you have earned from your peers.

Once confirmed, I am confident each of you will be successful in
the positions in which you will serve. I know you will work toward
that common goal, and I am sure your service to our country and
your fellow Americans will represent us honorably around the
globe, help our economy grow, create jobs, and ensure justice here
at home.

[The prepared statement of Chairman Baucus appears in the ap-
pendix. |

The CHAIRMAN. Senator Hatch?

OPENING STATEMENT OF HON. ORRIN G. HATCH,
A U.S. SENATOR FROM UTAH

Senator HATCH. Well, thank you, Mr. Chairman. I welcome the
opportunity today to hear from our trade and tax nominees in this
open forum. I appreciate your presence here today, as well as your
willingness to serve.

I extend a special welcome to Judge Gale and David Johanson.
Judge Gale has served as a tax court judge since 1996, and before
that as chief tax counsel of this committee. David Johanson has
been nominated to be a member of the U.S. International Trade
Commission.

David, I see you have brought your family. I am pleased to wel-
come them to this hearing. And I especially want to thank your
parents for coming in from Texas and your wife and children for
supporting you through all the long nights, weekends, and holidays
you have spent away from them during what is, in my opinion,
very good government service.

Mr. Johanson has served the committee for many years, first
under the leadership of Senator Grassley and now with me as
ranking member. And, David, we appreciate your 8 years of distin-
guished service to the committee and wish you well in your new
endeavors.

We have accomplished a lot in these 8 years. Under President
Bush, we renewed Trade Promotion Authority and worked together
to pass trade agreements with 14 countries, providing a significant
boost to our U.S. economy. We also used that Trade Promotion Au-
thority to negotiate our trade agreements with Korea, Colombia,
and Panama. Unfortunately, we are still waiting on President
Obama to submit these agreements to Congress for a vote. If he
will do that, we will get them passed.

The President’s own statistics say that these agreements will cre-
ate upwards of 250,000 new jobs. With an unemployment rate of
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9.1 percent, I simply cannot understand the President’s continued
delay, and I am confident that, once the President submits these
agreements, they will pass Congress with broad bipartisan support.

The President brought them up again during his speech to the
joint session last week and indicated this is very, very important
for him. So I hope he will send them up here. And I suspect the
Trade Adjustment Assistance will pass, as well, and that will be
pleasing to him, I am sure.

There are a number of other vexing trade problems our nominees
will continue to grapple with. The Doha round of negotiations ap-
pears to be on the cusp of total failure.

China continues to pursue policies that boost their gains at our
expense and their growth at our expense, and other countries
around the world continue to negotiate trade agreements that ex-
clude the United States, putting U.S. exporters at a serious dis-
advantage.

The President’s response is to set a goal to double exports over
5 years. Now, I appreciate that goal, but everyone knows that a
goal without a plan is nothing more than a false hope. In order to
succeed, you need a solid plan and the right tools to make that
plan a success.

That is why the President’s timid interest in renewal of Trade
Promotion Authority troubles me. History shows that trade agree-
ments boost exports. In 2010, trade with our FTA partners totaled
$1 trillion and more than one-third of the U.S. merchandise trade
with the world, according to the International Trade Commission.

The Commission also reported a merchandise trade surplus with
more than half of our FTA partners, while continuing to report a
deficit with our non-FTA partners. The President has filled this
trade vacuum by latching onto negotiations to create a Trans-
Pacific Partnership. Again, I appreciate this laudable goal, but I
simply cannot understand how the President, and by extension the
United States, will achieve its goal of concluding the TPP agree-
ment without Trade Promotion Authority.

The President’s lack of commitment to a vigorous market-
opening trade agenda is not only disappointing; it continues to hold
our workers and economy back from reaching their highest poten-
tial.

I want to thank you, Mr. Chairman. I look forward to hearing
from our witnesses, and I hope we can put all these people through
as soon as possible.

[The prepared statement of Senator Hatch appears in the appen-
dix.]

The CHAIRMAN. Thank you, Senator.

I would like to introduce the panel. Our first witness is Judge
Joseph Gale, who has been nominated to a second term on the U.S.
Tax Court.

Our second witness is Michael Punke, who has been nominated
to be Deputy U.S. Trade Representative in Geneva. Not only is Mi-
chael from Montana, he is also a very successful author. He has
written some terrific books, but used to be my chief tax counsel, as
well—trade counsel—excuse me. He is so smart, he could have
been tax counsel, too.
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Mike, I am very proud of you, and I know you will do a great
job.

Our third witness is Islam Siddiqui, who has been nominated to
be Chief Agricultural Negotiator at USTR.

Our fourth witness is Paul Piquado, who has been nominated to
be the Assistant Secretary of Commerce for Import Administration.

And our final witness, David Johanson, is nominated to be a
commissioner on the U.S. International Trade Commission.

Before I go any further, I understand that Senator Grassley may
want to also introduce Mr. Johanson, as well as Senator Cornyn.

Senator, why don’t you introduce him, too?

OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM IOWA

Senator GRASSLEY. Even though I am introducing Mr. Johanson,
that does not mean I do not appreciate your nominations for the
other four, and I come here specifically to congratulate all of you,
but to particularly point out my strong support for David Johanson
to be on the International Trade Commission.

I have known David since March 2003, when he came to work
for the Finance Committee staff as our international trade counsel,
and he did that in a position of focusing on agricultural issues. He
has worked on my staff for almost 8 years.

Agricultural issues, he knows, are very important to America
generally and particularly to our export policies. But he also knows
that Iowa is the largest producer of corn, soybeans, pork, and eggs.
Also, he knows that Iowa agriculture supports thousands of non-
farm jobs in heavy equipment manufacturing, like John Deere, as
an example, and that we export a lot of those farm machineries to
the rest of the world, and that is a large part of our economy.

And he knows about trade policy, covering the entire agricultural
sector, that it is a very complicated issue. It involves everything
from understanding the technicalities of agreements with WTO to
analyzing the trade policies of other countries that restrict exports
of U.S. farm products.

In addition, though, to handling agricultural issues, because he
is very broad-based in the work he did, David also worked on trade
matters involving Latin America and the Middle East. The United
States negotiated free trade agreements with several countries in
those regions in recent years, and David is able to handle all of
that.

He has an ideal combination of intelligence and, most impor-
tantly, meticulousness. When you ask him a question, you can be
sure that he is going to conduct the necessary research to give you
a precise answer.

David’s work ethic means that he is often the first one in the of-
fice and the last one to leave. He has been devoted to opening new
markets to U.S. producers and manufacturers, including services.
It took hundreds and maybe thousands of meetings over the years
with Iowans and national industry groups who were facing trade
barriers and needed help fixing it.

So I think he goes well-prepared to be on the International Trade
Commission.
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I can also add that he met with numerous foreign delegations to
discuss U.S. trade negotiations. I can give you an example of Da-
vid’s determination. He spent many hours over 2 years working on
the committee’s behalf to reopen Chinese markets and, for me par-
ticularly, the imports of porcine protein. These proteins consist of
blood, plasma, gelatin from pigs. China banned imports of this
product from the United States for non-scientific reasons.

China’s policy led to reduced production of these proteins in
TIowa. A plant in Sioux City was on the verge of being forced to lay
off workers. But David revisited the issue repeatedly. And eventu-
ally, the country relented and resumed imports, and this industry
returned to a sounder footing. And I can say, without a doubt, in
that specific instance, David’s efforts made a real difference.

Another example: I once saw a normally calm ambassador from
one of our major trading partners get mad at David during a meet-
ing in my office. David’s supposed offense was that he yet again
brought up one of that country’s barriers to exports of Iowa agricul-
tural products.

David, of course, was just doing his job. Soon after that, the
country lifted its trade barrier, and he got out into the field, lit-
erally. Every 2 years, I brought a group of foreign ambassadors to
tour the farms and companies of Iowa. David joined that tour a
total of four times over that 8 years.

He made it a point to sit down with every foreign diplomat on
that trip—and sometimes we had ambassadors from 60 embassies
in my State for that 5-day period of time—and he had substantial
conversations with them.

He is motivated to learn about other countries and their trade
policies.

So in closing, it is probably superfluous for me to say it, but it
is fitting that David is a nominee to the International Trade Com-
mission. Through his work on the Finance Committee, he has
interacted extensively with the International Trade Commission
over the years.

If confirmed, David will bring his studiousness and knowledge to
the benefit of the Commission.

Thank you, Mr. Chairman. And congratulations, David.

The CHAIRMAN. Thank you, Senator.

Senator Cornyn, would you like to say a word?

OPENING STATEMENT OF HON. JOHN CORNYN,
A U.S. SENATOR FROM TEXAS

Senator CORNYN. I would, very briefly, Mr. Chairman. Thank you
very much.

I want to congratulate all of the nominees, and thank you for
your willingness to serve. I want to say a couple of words about
David Johanson. I actually know his father better than I know
David, but have come to learn about and admire David’s profes-
sionalism while working here on the Finance Committee.

But let there be no doubt about it, David is a Texan through and
through, born in Austin, went to public schools there, went to Aus-
tin High School, and then to Stanford. He left for a while and then
came back to go to the University of Texas Law School.
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His first job on Capitol Hill was in the office of my predecessor,
Senator Phil Gramm. He started out in Senator Gramm’s mail-
room, but he has gone on to do a lot of very important things and
has a distinguished record, serving, as you have heard, members
of this committee, Senator Grassley and Senator Hatch, and he cer-
tainly deserves our support as the counsel for the International
Trade Commission.

Texas is a big State, but Austin is a small world, and David’s fa-
ther, whom I alluded to earlier, actually taught part of the bar ex-
amination when I graduated from law school. And the good news
is, it must have stuck. I passed. So far, so good. But then, many
years later, he taught my daughter at University of Texas Law
School, where she graduated about 3 years ago.

So I know David’s family is proud of him, and I am proud to sup-
port his nomination.

Thank you, Mr. Chairman, for giving me a few moments to say
some words.

The CHAIRMAN. Absolutely. I would now like to turn to the nomi-
nees, and I will begin with you, Mr. Gale, for any statement you
may wish to make.

Judge GALE. Well, I thank you, Mr. Chairman. And, Mr. Chair-
man, Ranking Member Grassley:

The CHAIRMAN. Suspend for a little bit, if you would, Judge. I
think I would like to have each of you introduce your families and
friends here before you make your statements.

Judge GALE. Certainly.

The CHAIRMAN. Judge Gale, is there anybody you want to intro-
duce?

Judge GALE. Yes. I have here today my mother, Charlotte Gale,
and my brother, Hutter Gale, and they have both driven up from
Smithfield, VA today to be here.

The CHAIRMAN. He looks a little bit like you. [Laughter.]

Judge GALE. Not just a coincidence. They made the same trip 16
years ago and are hoping for the same outcome.

Also, here today is my partner of some 24 years, Will Hopkins,
who has been my bedrock and wisest counsel for that time.

The CHAIRMAN. Could all of you stand so we could recognize you,
please? Thank you very much. [Applause.]

Judge GALE. While I am making introductions, too, I would be
remiss if I did not note that the chief judge of the tax court is with
us today. I am very honored that he is here. John Colvin.

The CHAIRMAN. Good. Yes, we know Judge Colvin. Why don’t you
stand up, John, so we can recognize you, too? Thank you very
much. [Applause.]

Mr. Punke?

Mr. PUNKE. Thank you, Chairman Baucus. Unfortunately, my
family is unable to attend today, but they are here in spirit and
possibly watching on a small computer screen from Geneva, Swit-
zerland.

So I would like to acknowledge my wife, Traci, and my kids,
Sophie and Bo, as well as my parents, Marilyn and Butch Punke,
who are certainly paying attention, if not here physically. So thank
you.
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The CHAIRMAN. I know how proud they all are. Thank you very
much.

Ambassador Siddiqui?

Mr. SippIQUI. Mr. Chairman, I would like to introduce my wife,
Tabassum, who is here, and my two daughters, Arshi Siddiqui and
Sophia Siddiqui, and my son, who is going to Harvard Business
School, so he could not be here, but he is missed.

Thank you.

The CHAIRMAN. Well, I know you are all very proud of Mr.
Siddiqui. Thank you very much. [Applause.]

Mr. Piquado?

Mr. P1QquaDO. Thank you, Mr. Chairman.

I would like to introduce my parents, John and Dorothy Piquado,
who are in from New Hampshire; my wife, Meredith Weaver; and
my mother-in-law, Ann Weaver. [Applause.]

The CHAIRMAN. Mr. Johanson?

Mr. JOHANSON. Yes, Mr. Chairman. I would like to introduce my
wife, Lynn Johanson, my parents, Stanley and Geraldine Johanson,
and my two sons, Benjamin and Timothy.

The CHAIRMAN. Great. Thank you. [Applause.]

I want to add, as has been already noted, your father is quite an
esteemed professor at the University of Texas Law School in wills,
trusts, and estates. And I am thinking of my wills, trusts, and es-
tates law professor when I was in law school, and I am sure, Mr.
Johanson, you are just as good as mine was. [Laughter.]

I might add, too, that the University of Texas Law School is well-
represented on this committee, certainly at the staff level. My staff
director, Russ Sullivan, is a graduate from University of Texas Law
School. Tom Reeder on my staff is another graduate. And there are
other alums on the Republican staff side here, David Johanson and
also Jim Lyons, who is the new chief counsel to replace—I do not
know if it is permanent or temporary or what—Mark Prater. He
is serving in Mark Prater’s absence.

So I want you to know you are doing well here.

All right. Let us begin with you, Judge Gale, for any statement
you wish to make.

STATEMENT OF JOSEPH H. GALE, NOMINATED TO BE A JUDGE
OF THE UNITED STATES TAX COURT, WASHINGTON, DC

Judge GALE. Fine. Thank you. Mr. Chairman, Ranking Member
Hatch, and other distinguished members of the Finance Committee
who are not present this afternoon, it is a privilege to be here
today, and I want to thank you for scheduling this hearing to con-
sider my nomination to a second term on the United States Tax
Court.

I am very grateful to President Obama for nominating me and
to the committee for such prompt consideration of my nomination.

In that regard, I am especially grateful to the committee staff on
both sides for their diligent efforts to complete the processing of my
nomination when they had many other pressing matters to attend
to.

It is also with a wonderful sense of nostalgia that I sit in this
hearing room this afternoon. I spent so many hours here from early
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1985 through 1995, first, as a tax staffer for Senator Moynihan
and, ultimately, as the committee’s chief tax counsel.

I was privileged to work on the 1986 Tax Reform Act, which is
certainly one of the committee’s great achievements, in my esti-
mation, as well as the 1993 Deficit Reduction Act.

What I can say with confidence is that those were some of the
most exhilarating days of my professional career, and it is just
great to be back here in this special room to be reminded of them.

For the past 152 years, I have been honored and privileged to
serve as a judge of the U.S. Tax Court. I have tried to resolve dis-
putes between the taxpayers and the Internal Revenue Service by
applying the tax laws in the manner intended by Congress. Hope-
fully, I have made the process a little less daunting for taxpayers
who are at the tax court without counsel.

If confirmed by the Senate for another term, I will certainly con-
tinue to work diligently to resolve tax controversies fairly and expe-
ditiously in accordance with congressional intent.

Mr. Chairman, thanks again, and I am certainly happy to an-
swer any questions that the committee may have.

[The prepared statement of Judge Gale appears in the appendix.]

The CHAIRMAN. You bet. Thank you, Judge, very much.

Ambassador Punke?

STATEMENT OF AMBASSADOR MICHAEL W. PUNKE, NOMI-
NATED TO BE DEPUTY UNITED STATES TRADE REPRESENT-
ATIVE, WITH THE RANK OF AMBASSADOR, EXECUTIVE OF-
FICE OF THE PRESIDENT, WASHINGTON, DC

Mr. PUNKE. Thank you, Chairman Baucus, Senator Hatch, and
distinguished members of the Finance Committee.

I want to start today by expressing my gratitude to President
Obama for his confidence in nominating me to serve as Deputy
U.S. Trade Representative and U.S. Ambassador to the World
Trade Organization.

I am also grateful for the bipartisan support expressed for my
nomination by this committee after my last hearing in 2009 and for
the ongoing support of U.S. Trade Representative Ron Kirk.

Mr. Chairman, I will always be appreciative for my first oppor-
tunity in public service, a job on your staff, which you gave me in
1991.

Mr. Chairman, it has been the greatest honor and privilege of my
career to serve since March 2010 as an appointee to the position
for which I am nominated. It is my great hope that I will be able
to continue to serve in this position, with the advice and consent
of the Senate.

As you have remarked, Mr. Chairman, there is much work to do.
The World Trade Organization stands today as the embodiment of
the work of generations of Americans in bipartisan support of a
rules-based trading system; not just any rules, but rules that re-
flect the American view of the importance of fair rules-based com-
petition. And WTO rules have teeth.

The WTO is unique among multilateral institutions because
there are consequences for failure to comply. The WTO provides a
process for binding dispute resolution and the possibility for WTO
members to apply sanctions, where necessary, to secure compli-
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ance. Guaranteed access to procedures for enforcing trade rules cor-
rects one of the great shortcomings of the old GATT system.

The WTO dispute resolution process is not perfect, but it is very
good, and we have used it aggressively to promote and to defend
American interests.

So, as a repository of rules and a forum for resolving disputes,
the WTO provides one of the bulwarks of our global economy. The
value of this system has been proved during the financial crisis
when, with few exceptions, countries declined to resort to the sort
of protectionist measures that would have deepened the crisis and
made recovery much harder.

Despite these positive aspects, there is one area in which the
WTO is underachieving. To meet its potential, to meet American
expectations, the WTO must also be effective in its historical role
as a forum for negotiations to open markets.

Opening new markets supports new trade opportunities, which is
another way of saying jobs—jobs for our farmers and ranchers, jobs
for our workers, companies, and entrepreneurs.

Certainly, it is no secret that the Doha round of WTO negotia-
tions is floundering. As of next month, WT'O members will have
been engaged in Doha negotiations for a decade, with no end in
sight. At one level, the diagnosis for what ails the Doha round is
quite simple. Since negotiations began in 2001, the world has
changed dramatically. Above all, we have watched the rise of
emerging economies such as China, India, and Brazil.

The Obama administration, with the strong support of Congress,
believes that China and other emerging economies must shoulder
new responsibilities to reflect this change. So far, they have been
unwilling to do so.

Since the 2008 breakdown in Doha negotiations, the United
States has put forward a number of procedural and substantive
ideas in an effort to achieve a breakthrough in the negotiations.

Speaking bluntly, the reticence of a number of our negotiating
partners has left us with very little to show for those efforts.

As we approach a biennial WTO ministerial meeting this Decem-
ber, the time has come for both an honest assessment of where we
stand, and realistic guidance about where we should go. The WTO
operates by consensus. So it will be vital for all WTO members to
participate in this effort.

One thing, though, is clear. What we are doing today in the Doha
negotiations is not working. That is not a value statement, but a
simple assessment of the facts. After 10 years, we are deadlocked.

The ability of the WTO’s collective membership to acknowledge
the reality of our situation will be the first test of whether we can
devise a credible path forward. This is important for the Doha ne-
gotiations, but also for the broader credibility of Doha as a forum
for trade negotiations.

Mr. Chairman, one of the aspects of my job for which I am most
grateful is the relationship I have enjoyed with members of this
committee and their staffs. As the administration has negotiated in
Geneva, we have maintained an ongoing and constructive dialogue
with Congress. This dialogue has allowed us to project a unified
and strong position.
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Certainly, this is a well to which I will hope to return often in
the weeks and months ahead.

Thank you for considering my nomination.

[The prepared statement of Mr. Punke appears in the appendix.]

The CHAIRMAN. Thank you, Mr. Ambassador.

Ambassador Siddiqui?

STATEMENT OF AMBASSADOR ISLAM A. SIDDIQUI, NOMINAT-
ED TO BE CHIEF AGRICULTURAL NEGOTIATOR, WITH THE
RANK OF AMBASSADOR, OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE, EXECUTIVE OFFICE OF THE
PRESIDENT, WASHINGTON, DC

Mr. SippIQuUI. Thank you, Chairman Baucus, Ranking Member
Hatch, and members of the Finance Committee.

First, I would like to thank President Obama for nominating me
to serve as the Chief Agricultural Negotiator with the Office of the
U.S. Trade Representative; of course, also, Ambassador Kirk for his
continuing support.

I am also especially grateful for the bipartisan support of my
nomination by members of this committee after my last hearing in
November 2009.

Since March 2010, it has been an honor and privilege for me to
serve as the chief agricultural negotiator. If confirmed, I look for-
ward to serving in this position with humility and dedication.

My entire academic and professional career has centered on agri-
culture, ranging from research after receiving my Ph.D. from the
University of Illinois to 28 years of service with the California De-
partment of Food and Agriculture.

As a result, I am acutely aware of the challenges related to agri-
culture, as well as the importance of agricultural exports to a long-
term economic outlook. Agricultural exports are particularly critical
to supporting jobs and revitalizing rural communities.

According to USDA’s Economic Research Service, every $1 billion
in agricultural exports supports around 8,400 jobs both on the farm
and off the farm.

The good news is that agricultural exports continue to grow. Last
year, U.S. agricultural exports increased 17 percent over the 2009
number. Based on the first 6 months of this year alone, we are on
track to set a record of $137 billion for 2011. These numbers reflect
the ingenuity and productivity of U.S. farmers and ranchers, who
are able to out-compete their counterparts in foreign countries, de-
spite higher costs of inputs, as well as labor.

The adoption of new technologies and state-of-the-art farm man-
agement practices has been critical to this extraordinary success of
our farmers and ranchers. We can build on this success to achieve
even more by diligently working to remove trade barriers and open
new markets.

I look forward to continued and ongoing consultation with this
committee in our efforts to remove nontariff barriers as, Senator,
you mentioned in your opening remarks, which our farmers and
ranchers face around the world.

While dialogue and diplomacy with our trading partners can de-
liver significant results and must be tried first, in some cases, we
have to be more aggressive in our approach. In these instances, we
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must exercise our rights under the WTO dispute resolution process
and file complaints to remove non-science-based barriers and ad-
dress WTO violations.

I am also committed to working in close coordination with other
U.S. agencies to develop and achieve these goals.

As Ambassador Punke mentioned, the Doha negotiations are fac-
ing a difficult moment, and the gaps in agriculture, as well as non-
agriculture, market access and services are wide. Especially focus-
ing on agricultural negotiations in Doha, we are being asked to
make significant concessions in the first two pillars of agricultural
negotiations; namely, domestic support and export competition. To
balance these concessions, a final agreement would have to provide
new market access for U.S. agricultural products in the third pillar,
which is the pillar of market access.

Whatever the future direction of the Doha negotiations, I am a
strong advocate of achieving new market opportunities for our
farmers and ranchers, especially including the markets of emerging
economies.

Mr. Chairman, the last 17 months have afforded me the oppor-
tunity to work on a number of trade issues to promote U.S. agri-
culture, including the resumption of U.S. poultry exports to Russia
and negotiating the Brazil cotton framework agreement.

If confirmed, I look forward to continuing to work towards imple-
menting President Obama’s trade agenda under the leadership of
Ambassador Kirk, as well as the outstanding USTR team.

I also look forward to working closely with the members and the
staff of this committee on the many challenges and opportunities
that we face in agricultural trade.

Thank you once again, Mr. Chairman, for your consideration of
my nomination.

4 [The prepared statement of Mr. Siddiqui appears in the appen-
ix.]
The CHAIRMAN. Thank you, Mr. Ambassador, very much.
Mr. Piquado, you are next.

STATEMENT OF PAUL PIQUADO, NOMINATED TO BE ASSIST-
ANT SECRETARY FOR IMPORT ADMINISTRATION, DEPART-
MENT OF COMMERCE, WASHINGTON, DC

Mr. PiQquADO. Thank you, Chairman Baucus and Ranking Mem-
ber Hatch. I am deeply honored to be here today as President
Obama’s nominee to be Assistant Secretary of Commerce for Im-
port Administration.

I am thankful to have had the privilege to serve in the Import
Administration as the Deputy Assistant Secretary for Policy for the
past 12 years, and I am humbled by the confidence that the Presi-
dent has placed in me in nominating me for this position.

I would also like to thank former Secretary of Commerce and
now Ambassador Gary Locke, and Under Secretary Francisco
Sanchez, for their leadership and support of my nomination, as
well as members of the committee, and committee staff with whom
I have met in the past few weeks.

I would also like to publicly thank, and acknowledge my parents,
John and Dorothy Piquado, who, as school teachers, instilled in me,
at a very young age, an interest in international affairs and public
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service; my grandfather, Carl Piquado, who, with my grandmother,
Alice, raised six children, working as a stone mason; my sister,
Laura; and especially my wife, Meredith Weaver, for her tremen-
dous support and love.

Many others, including my extended family and friends and col-
leagues, too numerous to name, many of whom are here today, also
deserve recognition for their support and to whom I am forever
grateful.

Mr. Chairman, if confirmed, I will have the great privilege of
leading the dedicated team of public servants at the Import Admin-
istration.

The Import Administration plays a critical role in helping to en-
sure that America’s businesses and workers have the opportunity
to compete against their foreign counterparts on a level playing
field by remedying distortions in the market that are caused by the
1Smfair dumping or subsidization of products sold in the United

tates.

The agency also plays an increasingly important role in main-
taining important export markets for U.S. firms, both by helping
to ensure that foreign trade remedy actions targeting U.S. exports
are conducted transparently and in accordance with international
rules, and by administering the foreign trade zones program.

These activities are critically important to help safeguard jobs
and support the competitive strength of American industry, both in
the United States and overseas.

Given this, if confirmed, I will be guided by one single objective:
to ensure that the laws and programs within the jurisdiction of the
Import Administration are applied and enforced as fully and
robustly as possible in a manner that is as open and transparent
as possible. The robust enforcement of the trade laws is one of the
pillars of President Obama’s National Export Initiative, which is an
initiative that is designed to double U.S. exports within 5 years in
support of millions of American jobs.

The President has said that, when the playing field is even, no-
body can beat us. I agree. America’s businesses and workers are
among the most productive, skilled, and educated in the world, and
they do not fear competition. All they want is to know that every-
one, including their foreign competitors, plays by the same rules
and that free trade is also fair trade.

The trade remedy laws, which were first created by Congress
nearly a century ago, provide parties that demonstrate that they
have been subject to unfair trade with a reliable and impartial
mechanism to help achieve this goal.

If confirmed, I will work every day to ensure that the AD/CVD
laws are vigorously applied whenever and wherever the evidence
demonstrates that foreign governments or firms have unfairly sub-
sidized or dumped products sold in the United States.

I am particularly motivated to take up this important role, in
part, because I have spent a good portion of my professional career
working on international trade matters, and I understand the very
real impact that unfair trade can have on the economy and jobs
and communities across the country.

As the principal advisor to Governor Rendell on trade and invest-
ment policy, I had the opportunity to help develop strategic guid-
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ance on an array of international trade and economic policy mat-
ters intended to promote job creation and ensure that Pennsylva-
nia’s businesses and workers could compete and win in the global
economy. This included working to assist firms that were suffering
from the effects of unfairly traded goods.

In addition, in my current position, I have had the opportunity
to help oversee the development of policies governing the adminis-
tration of the AD/CVD statutes, and working with the Office of the
U.S. Trade Representative to help develop the government’s posi-
tion in ongoing trade remedy negotiations.

Before entering government service, I also had the opportunity to
advise parties on a variety of trade matters, including, among other
things, working on WTO disputes. I believe that this experience
will greatly assist me in performing my responsibilities as assistant
secretary, should I be confirmed.

In conclusion, Mr. Chairman, Ranking Member Hatch, I would
like to thank you and the other members of the committee for the
great privilege of being considered by this body for this important
position. If confirmed, I look forward to working closely with you
to ensure that trade remedy laws are transparently and vigorously
enforced.

Thank you. And I would be happy to answer any questions you
may have.

[The prepared statement of Mr. Piquado appears in the appen-
dix.]

The CHAIRMAN. Thank you, Mr. Piquado, very much.

Mr. Johanson, you are next.

STATEMENT OF DAVID S. JOHANSON, NOMINATED TO BE A
MEMBER OF THE UNITED STATES INTERNATIONAL TRADE
COMMISSION, WASHINGTON, DC

Mr. JOHANSON. Yes. I would like to thank, first of all, Senator
Grassley and Senator Cornyn for their kind remarks today on my
behalf.

Chairman Baucus, Ranking Member Hatch, and other members
of the Finance Committee, I am honored to appear before you today
as the President’s nominee for the position of Commissioner on the
U.S. International Trade Commission.

I seek this position after having spent the past 8 years serving
as international trade counsel on this committee, currently under
Ranking Member Hatch and formerly under prior chairman and
ranking member Grassley.

I would like to thank Senator Hatch and Senator Grassley for
providing me with the tremendous opportunity to work for them.
I consistently found my job at the Finance Committee interesting
and challenging. I attribute my positive experiences of the past sev-
eral years primarily to the two Senators to whom I have reported
on this committee.

I appreciate, as well, having had the opportunity to work with
Senator Baucus and his Finance Committee staff.

I would like to express my gratitude to Republican Leader
McConnell for his support of my nomination.
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I would, also, of course, like to thank my wife, Lynn, and my
other family members for their understanding and support over the
years.

While my experience in the Senate has been positive, I look for-
ward, if confirmed, to new challenges as a member of the U.S.
International Trade Commission. I am confident that my back-
ground prepares me well for the position of Commissioner.

I have approximately 15 years of experience in the field of inter-
national trade law. Much of my work has directly involved the
Commission. While employed in the Senate, I have participated in
the drafting of requests to the Commission for section 332 inves-
tigations, miscellaneous tariff bill reports, and other technical trade
analyses. Many of these requests have involved agricultural trade,
an area on which I have focused throughout my career.

The resulting reports and data prepared by the Commission have
been integral to my work as a member of the Finance Committee
staff.

I formerly practiced international trade law at a law firm in
Washington, DC, and, in that capacity, I had the opportunity to
learn firsthand the Commission’s role in administering the trade
remedy laws. Moreover, the Commission maintains the harmonized
tariff schedule of the United States, which I have utilized on a reg-
ular basis from my earliest days of practicing law to the present.

I have often communicated with the Commission on matters per-
taining to the harmonized tariff schedule. Given my frequent inter-
actions with the Commission, I am familiar with the functions of
this agency and the laws and regulations administered by it.

Of all my qualifications, I believe that my tenure on the staff of
the Finance Committee would, in particular, benefit me as a Com-
missioner.

Through my work on this committee, I know well the importance
that Congress places on the activities of the Commission. I recog-
nize that Congress is principally interested in two statutory func-
tions of the Commission; first, the Commission’s administration of
the trade remedy laws and, second, its role in providing Congress
with independent analysis and information on matters relating to
international trade.

If confirmed, I assure the Finance Committee that I will admin-
ister the trade remedy laws in accordance with congressional in-
tent. I will apply these laws in a fair and objective manner, and
my decisions will be based upon the facts.

I will also be responsive to requests from Congress concerning
trade information, trade analysis, and related matters.

It has been a privilege to serve in the position of international
trade counsel to the Finance Committee. If confirmed, I will miss
this committee and my colleagues here. I look forward, however, to
the possibility of continuing to work with the Finance Committee
as a Commissioner on the U.S. International Trade Commission.

I thank the Finance Committee for its consideration of my nomi-
nation.

[The prepared statement of Mr. Johanson appears in the appen-
dix.]

The CHAIRMAN. Thank you, Mr. Johanson.
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I would like to now ask some obligatory questions of each of the
five of you, beginning with you, Mr. Gale. Actually, I will ask the
same question and go down the table here.

First, is there anything that you are aware of in your background
that might present a conflict of interest with the duties of the office
to which you have been nominated?

Judge GALE. No, Mr. Chairman.

The CHAIRMAN. Ambassador Punke?

Mr. PUNKE. No, Mr. Chairman.

Mr. SippIQUI. No, Mr. Chairman.

Mr. P1QquADO. No, Mr. Chairman.

Mr. JOHANSON. No, Mr. Chairman.

The CHAIRMAN. Thank you. Do you know of any reason, personal
or otherwise, that would in any way prevent you from fully and
honorably discharging the responsibilities of the office to which you
have been nominated?

Judge GALE. No, sir.

Mr. PUNKE. No.

Mr. S1pDIQUI. No, Mr. Chairman.

Mr. P1QquaDpoO. No, Mr. Chairman.

Mr. JOHANSON. No.

The CHAIRMAN. Thank you. Do you agree, without reservation, to
respond to any reasonable summons to appear and testify before
any duly constituted committee of the Congress, if you are con-
firmed?

Judge GALE. Yes, I do.

Mr. PUNKE. Yes.

Mr. SipDIQUI. Yes.

Mr. P1QUADO. Yes, Mr. Chairman.

Mr. JOHANSON. Yes.

The CHAIRMAN. Thank you. I will start with you, Mr. Punke.

How are we going to get WTO jump-started here? What do we
have to do?

I mean, the goal is pretty clear. And I also want to commend you
for standing firm as a representative of the United States. That is,
a lot of other countries, developing countries, including Pascal
Lamy, Director of WTO, have been pushing the United States to
take positions which I think, in the whole scope of the matter, are
counter to the best interests of the United States, and I thank you
for standing up for the United States.

But we have FTAs, hopefully, sent up by the administration to
the Congress so we can pass them this year, and the TAA is part
of the mix. But the bigger question is, how do we get going here?

I mean, if the goal is to promote more trade and lower the bar-
riers worldwide, what are some of the thoughts you might have as
to how we proceed?

Mr. PUNKE. Well, thank you for the question, Mr. Chairman.

I think I will focus my answer on the area in which I had the
most responsibility, which is the area of WTO, and especially the
Doha negotiations.

I think, when it comes to the Doha negotiations, the first thing
that is really critical is that all members of the WTO admit right
now that what we are doing is not working.
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We have been engaged in this Doha negotiation now for coming
up on 10 years, and there is, unfortunately, no evidence right now
thalt; we are succeeding in making the progress that we want to
make.

I think what that leads to is a question of why we are not mak-
ing progress. And in a negotiation as complex as Doha, which es-
sentially covers the entire global economy, you have 153 members
participating, there are lots of difficult issues, but the most com-
mon theme, in terms of the deadlock that we are seeing, is a lack
of agreement on the role of—the appropriate role for emerging
economies.

And as you know, Senator Baucus, our view, very strongly held,
is that the role of the emerging economies must reflect the role
that they now play in the global economy. And so, I think we need
to have a very honest assessment of where we are at, all of us. I
think we need to look with a very open mind at alternative path-
ways forward, and I think that the work that we are doing this fall
leading up to the ministerial meeting in Geneva in December gives
us an opportunity to really turn the page on Doha.

And one of the things that will be most essential, in that context,
is finding a way to get out of the current trap we are in, where we
really negotiate to the last common denominator, and the intran-
sigents in the WTO are really setting the tone.

We need to find ways where we can reverse that, and have those
countries that are most interested in opening markets set the tone.
And so, that is an easy thing to say and a difficult thing to do, but
{)think that is our challenge, especially between now and Decem-

er.

The CHAIRMAN. So how do we do all that? I know it is a tall
order. You cannot really answer it all in the short period we have
here. But some have suggested Doha-lite. Some have suggested we
somehow get around this requirement of consensus by various
countries—another group of countries agreeing.

Some have suggested that the United States should provide more
leadership. And, I think, it is still true that most countries around
the world still look to the United States for leadership, and it is
an opportunity here, although it might be more difficult, to exercise
that leadership.

Your thoughts?

Mr. PUNKE. Well, let me begin with the last piece of that first,
on U.S. leadership, because I could not be more confident and
proud of the role that the U.S. has played in leading in the Doha
negotiations.

We have been very clear about the shortcomings that we see
with the package that is currently on the table. We have been cre-
ative in terms of our willingness to explore alternative processes.
We have been flexible, when appropriate, in our substantive posi-
tions.

But one piece of guidance from this committee, Senator Baucus,
that I took to heart is the idea that no deal is better than a bad
deal.

And some of those who want to talk about a lack of U.S. leader-
ship have a different view, and their view is that a bad deal is bet-
ter than no deal. And so, as long as I am right about what I think
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this committee wants me to do and what this Congress wants me
to do in seeking a good deal, we will continue to push for that. And
there is a difference, a very profound difference, I think, between
leading and conceding.

The CHAIRMAN. I appreciate that. My time has expired. But at
some point, I guess it is important to evaluate some version of
Doha-lite, some version of another group of countries, because the
current consensus requirement makes things a bit difficult, to say
the least, and we are not getting anywhere so far. But we will ad-
dress that later.

Senator Hatch?

Senator HATCH. Thank you, Mr. Chairman.

I intend to support all five of you. I just want to compliment you
on being willing to serve our government and do what you are
doing. You are all experts in your fields, and I am just very appre-
ciative of your willingness to serve.

Let me just say a few comments, and then I will end.

The President said we should pass trade deals that will level the
playing field for American companies. Later, he said that, “The
only thing that is holding them back is politics. The only thing pre-
venting us from passing these bills is the refusal by some in Con-
gress to put country ahead of party. That is the problem right now.
That is what is holding this country back. That is what we have
to change.”

Now, to all of you, I am perplexed by this statement. First, I do
not understand how the President can say that Congress is the
only thing keeping us from passing these trade agreements. You
and I both know that under TPA, the Trade Promotion Authority,
Congress cannot vote on these agreements until the President sub-
mits them to Congress.

If you do not believe me, take a look at this chart from the U.S.
Trade Representative’s own website. It is titled “How a Trade
Agreement Moves Through Congress,” and it clearly states that the
next step in the process is for the President to submit trade agree-
ments.

[The chart appears in the appendix on p. 39.]

Senator HATCH. Now, I do not understand how the President can
blame Congress, as he did a week or so ago, for not voting on
3greements that he has not sent to us. We cannot do it until he

oes.

I also do not understand who makes up the “some in Congress”
the President is referring to. Now, Senator McConnell and I sent
a letter to the President, as early as this February, expressing our
support for these agreements.

So these are things that bother me a great deal. Let me just say
that, Ambassador Punke, I would like to commend your leadership
and advocacy for American interests in Geneva as our representa-
tives to the WTO in Geneva.

Standing firm, and insisting on an ambitious and balanced agree-
ment is critical to ensuring that any WTO deal receives congres-
sional support. And, as the Doha round teeters on the brink of col-
lapse, I am very concerned about our delay in moving the pending
free trade agreements and the President’s timid support for trade
negotiating authority.
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Every president, since FDR, has sought trade-negotiating author-
ity from Congress, and the need for such authority, it seems to me,
is obvious. Without it, we cannot pass good agreements to open the
foreign markets for our exports.

Now, President Clinton, in seeking this authority, said, “The case
for extending fast track is plain. This legislation will give us the
authority to increase access to foreign markets, especially in the
fastest-growing regions of the world. If we do not seize these oppor-
tunities, our competitors surely will. An ‘America last’ strategy is
unacceptable.”

Well, I just say that hopefully that somebody is listening down
there at the White House, and hopefully they will send those three
trade agreements up. I personally believe the President has in-
sisted, after the Trade Representative said they would be brought
up before August, these three trade agreements, the President is
insisting on Trade Adjustment Assistance, and I have every reason
to believe that that will pass the Senate, and I believe it will pass
the House, as well.

So I do not see any reason to delay this any longer, and I just
hope that, as you serve, you might be able to help the White House
to see that this is the way we have to move. And, hopefully, we will
get those trade agreements up here and vote on them and prove
that we really are serious about dealing with our friends in South
Korea, Columbia, and Panama, and in creating as many as a quar-
ter of a million jobs in the process.

Mr. Chairman, I am going to support all five of these, and I just
want to commend them again for being willing to serve and having
the expertise that they have and being the good people that they
are.

Thank you.

The CHAIRMAN. Thank you, Senator. Well said. They are all five
very fine people, will be confirmed, and will serve very well.

I am quite confident that this Congress will, even this year, pass
the free trade agreements.

Senator HATCH. I hope you are right.

The CHAIRMAN. As well as Trade Adjustment Assistance or its
ancillary agreements. The trust is there on both sides to get it
done, and, as long as we just keep moving along, I think we will
get them passed. So, thank you very much.

I would like to ask you, Judge Gale, a question. You have been
faced with lots of tax decisions. What advice do you have?

A lot of us talk about tax reform. It is getting higher and higher
and higher on the agenda here—getting to be a higher priority. The
code is so complex. Some talk about the need to change the code
}o i}rllcrease American competitiveness and address equity and so

orth.

Just any off-the-top-of-your-head thoughts?

Senator HATCH. I am going to have to leave. Good luck on that
question. [Laughter.]

I am going to be very interested in reading what your response
is, but that is a good question by the chairman, and it is one that
we are all concerned about, and it is going to take a lot of answers
to come up with what we need to do. But I appreciate you.

The CHAIRMAN. Thank you.
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Senator HATCH. If you will excuse me, I had better head out.

The CHAIRMAN. Thank you, Senator, very much. I appreciate
your presence. Thank you very much.

Judge GALE. Well, Mr. Chairman, I am sure you know that, sit-
ting where I sit, I am reluctant to venture too far into the field of
tax policy. It is not my responsibility really to be opining on that.

I would say that, as I said in my opening remarks, I think that
the Tax Reform Act of 1986 had a lot of attributes that might be
worth looking at again, in terms of base-broadening and perhaps
trading specific tax expenditures or breaks in exchange for lower
rates.

A great deal of simplification came in that bargain as well. And
maybe I am a product of my own experience, but I do think that
the 1986 Act is a useful touchstone.

Beyond that, I would have a suggestion which I am afraid will
be taken as pedestrian, but I will make it nonetheless. I think it
would be advantageous to the system to get back to the days of
committee reports. It is with increasing frequency—and I certainly
am not second-guessing the process where major tax legislation has
been produced in recent years without reports from the Finance
Committee, or the Ways and Means Committee—but those reports
are extremely helpful, from where I sit, in terms of making sure
that we are getting congressional intent or applying the laws in the
way that the Congress intended.

So I make that somewhat pedestrian suggestion. I know that
there are forces at work that have made that more difficult in re-
cent years, but I would make that suggestion, since you asked.

The CHAIRMAN. It is an excellent suggestion. This Congress, un-
fortunately, in the last several years, has moved away from legis-
lating, and moved a bit more toward messaging. Often, bills that
are introduced, amendments that are introduced, are not examined
thoroughly.

We do not have markups as frequently now as we once did. So
we spend less time digging down into, what is this measure all
about, with less opportunity to make it better with amendments,
less opportunity to just try to do what we are elected to do: that
is, legislate in the best interest of the country.

And, as a consequence, I think we have done ourselves a signifi-
cant disservice, because (A) a lot of members of the Congress, I
think, do not really understand what they are talking about, at
least all this messaging, and (B) when amendments are passed,
they are not as well-understood as before.

I will add to that that the country, I think, is a little bit per-
plexed, because there is a lot of messaging, a lot of talking, rather
than acting.

Also, it encourages partisanship. The more you message around
here, the more we start to criticize the other person’s point of view
and not dig down into what the right policy should be. And a com-
mittee report necessarily means that we have legislated something,
the committee has passed some legislation out of the committee,
there has been a markup, which, again, would mean that we are
taking our job more seriously, and so forth.

I am hopeful that we can reverse this trend which I have just
mentioned. I am going to do my part to try to get this outfit here
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to slow down a little bit, be a little less partisan—in fact, much less
partisan—and let us have hearings that are honest hearings; not
to say that others are dishonest, but hearings where the witnesses
are not partisan witnesses, but they are, rather, witnesses who
know the subject matter very well.

That encourages Senators to ask better questions, and it discour-
ages Senators from pontificating if the witnesses are very high cal-
iber, the witnesses are not partisan. It is an opportunity for Sen-
ators to learn a lot and for the public to learn a lot.

But your pedestrian suggestion about committee reports is a very
good one. It opens up a deeper question, which, as I said, should
be addressed. But thank you very much for that.

Judge GALE. Thank you, Mr. Chairman.

The CHAIRMAN. Does anybody have anything to add? Here is
your opportunity. Any subject.

Ambassador Punke, anything you want to add?

Mr. PUNKE. No. I think I will quit while I am ahead. [Laughter.]

The CHAIRMAN. Well, there is a big assumption behind that
statement. [Laughter.]

Ambassador Siddiqui?

Mr. SipDIQUI. Mr. Chairman, since you asked, I would just men-
tion that removal of trade barriers is one of the highest priorities
we have, and, also, enforcement of WT'O commitments by our trad-
ing partners, and we continue to focus on these issues.

And, also, on Russia’s accession negotiations in Geneva, this has
been a primary focus for us to make sure that the current sanitary
and phytosanitary problems we have faced——

The CHAIRMAN. Right.

Mr. SIDDIQUI [continuing]. In recent years, make sure that we
get——

The CHAIRMAN. How much progress are we making with Russia?

Mr. SipDIQUI. We are in the middle of those negotiations, Mr.
Chairman, and we are focused on three fronts. One is, of course,
a more robust market access for our products like beef and pork
and poultry; number two, making sure that Russia commits—as
they become a member of the WI'O—they commit to comply with
the WTOQO’s sanitary and phytosanitary agreement; and, number
three, on their domestic support, these negotiations are in a very
sensitive stage as we talk and, hopefully, that working party report
will show that sometime later this fall.

The CHAIRMAN. Well, thank you very much. That encourages me.
Be firm—fair, but firm. As Ambassador Punke said, no deal is bet-
ter than a bad deal, and that is a basic principle this committee,
I think, abides by.

We want to reach deals, reach agreements, but make sure they
are fair.

Mr. Piquado, any thoughts?

Mr. P1QquaDO. Thank you, Mr. Chairman.

I would just say that, if confirmed, I look forward to vigorously
enforcing the trade remedy laws in support of the President’s Na-
tional Export Initiative, and to working with you and other mem-
bers of the committee on trade remedy matters.

The CHAIRMAN. Mr. Johanson?
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Mr. JOHANSON. Yes, Mr. Chairman. First of all, it has been a
great privilege to work here at the committee for the past 8-plus
years.

I would like to assure you that, if I am confirmed as a Commis-
sioner on the U.S. International Trade Commission, I will admin-
ister the trade remedy laws in a fair and objective manner, and in
accordance with statutory requirements, and I will take my statu-
tory obligations very seriously.

The CHAIRMAN. Well, I know that you will. That is not going to
be a question at all. I just wish you very, very good luck, as these
are not easy jobs, particularly in these times. We have no choice
but to just keep doing the best we can, keep a positive and con-
structive attitude in all of the jobs that we have, just keep going.

We have no other choice, and I know you will do that. And I,
again, thank you very much for your service and thank your fami-
lies for your service, because this is all teamwork. But thank you
very much.

We will try to get your nominations up and confirmed as quickly
as possible. Thank you very much, and good luck.

The hearing is adjourned.

[Whereupon, at 5:10 p.m., the hearing was concluded.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

Hearing Statement of Senator Max Baucus (D-Mont.)
Urging the Approval of Five Tax Court, Trade Nominees
As Prepared for Delivery

President Woodrow Wilson once said, “There is no higher religion than human service. To work for the
common good is the greatest creed.”

Today, we consider the nominations of five devoted public servants who will work for the common
good.

Four of you have been asked to help move our nation’s trade agenda. By moving this agenda, we will
open foreign markets to American products and boost our economy, but we must do so in a manner
that puts American jobs first. That is why it is time to swiftly pass the bipartisan Trade Adjustment
Assistance deal and our pending Free Trade Agreements with Colombia, Panama and Korea, and that is
why it is time to renew our expired trade preference programs.

Ambassadors Punke and Siddiqui, you know the task ahead. You were both voted unanimously out of
the Finance Committee last year. You have served admirably as recess appointments and have been
nominated again. You both must continue to fight for American workers, entrepreneurs, ranchers and
farmers so that they can help the economy grow and create jobs.

Ambassador Punke, you have been nominated to be the Deputy U.S. Trade Representative and
Ambassador to the World Trade Organization, or WTO. We Montanans know that you have the
courage, intelligence and creativity to meet this challenge.

The WTO is the primary tool through which we can open fast-growing international markets, including
China, India and Brazil. Accessing these markets will grow our exports and increase jobs, but once these
countries open their doors, you must prevent them from building new barriers to block trade.

Ambassador Siddiqui, you have been nominated to be Chief Agricultural Negotiator at USTR. America
produces some of the world’s best agricultural products, including the top-quality beef and wheat
produced in my home state of Montana, but some countries erect unscientific barriers to our
agricultural exports. You must do everything in your power to remove those barriers. You must push
our trading partners to adhere to internationally-accepted scientific standards.

Mr. Piquado, you have been nominated to be the Assistant Secretary for Import Administration at the

Department of Commerce. You will be tasked with enforcing our nation’s antidumping and
countervailing duty laws. These laws help safeguard U.S. jobs and commerce by stemming unfairly-

(23)



24

traded imports. You also will be responsible for monitoring trade in key sectors, including lumber, steel
and textiles.

Mr. Johanson, you have been nominated to be a Commissioner at the United States International Trade
Commission, or ITC. This comes after many years of work here on the Finance Committee. Your years
of service with this Committee will serve you well in your new role.

If confirmed, 1 know you will enforce U.S. antidumping and countervailing duty laws fairly and
objectively, so that our manufacturers and workers can compete here at home. And | know you will
enforce U.S. intellectual property rights, which is critical to innovative American companies.

Judge Gale, you have been nominated to serve a second term on the United States Tax Court. You will
draw on your experience to ensure that U.S. tax laws are applied fairly and consistently.

President Clinton first nominated you based on your expertise and the reputation you earned as the
Finance Committee’s Chief Tax Counsel and Staff Director. President Obama nominated you for a
second term based on your performance on the court and the reputation you have earned from your
peers.

Once confirmed, | am confident each of you will be successful in the positions in which you will serve. |
know you will work toward the common good. And | am sure your service to your country and your
fellow Americans will represent us honorably around the globe, help our economy grow, create jobs and
ensure justice here at home.

#iH
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Opening Statement of Judge Joseph H. Gale
Nominee for Judge, US Tax Court
Senate Committee on Finance
September 12, 2011

Mr. Chairman, Ranking Member Hatch, and distinguished members of the Committee on
Finance, it is a privilege to be here today and I want to thank you for scheduling this hearing to
consider my nomination to a second term on the United States Tax Court. I am very grateful to
President Obama for nominating me and to the Committee for such prompt consideration of my
nomination. In that regard, I am especially grateful to the Committee staff on both sides for their
diligent efforts to complete the processing of my nomination when they had other pressing
matters to handle as well.

I would also like to introduce members of my family who are here today. First my
mother, Charlotte Gale, and my brother, Hutter Gale, who have traveled up from Smithfield,
Virginia, to be here. They made the same trip almost 16 years ago and are hoping for the same
outcome. I want to thank my mother for all of her love and support for more years than either of
us wants to count. And finally my partner of more than 24 years, Will Hopkins, whose love,
support, and wise counsel have been a bedrock for me over those years.

It is also with a wonderful sense of nostalgia that I sit in this hearing room. I spent so
many hours here, from early 1985 through 1995, as a tax staffer for Senator Moynihan and later
as the Finance Committee’s Chief Tax Counsel. I was privileged to work on the 1986 Tax
Reform Act, which was certainly one of this Committee’s greatest achievements, as well as the
1993 Deficit Reduction Act. Those were some of the most exhilarating times of my professional
career.

For the past 15 and a half years, I have been honored and privileged to serve as a Judge of
the U.S. Tax Court. I have tried to resolve disputes between taxpayers and the Internal Revenue
Service by applying the tax laws in the manner intended by Congress. Hopefully, I have made
the process less daunting for taxpayers who find themselves in Tax Court without counsel. If
confirmed by the Senate for another term, I will certainly continue to work diligently to resolve
tax controversies fairly and expeditiously in accordance with Congressional intent.

Mr. Chairman, I am certainly happy to answer any questions from the Committee.
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SENATE FINANCE COMMITTEE
STATEMENT OF INFORMATION REQUESTED OF NOMINEE

A.  BIOGRAPHICAL INFORMATION

Name: (Include any former names used.)

Joseph Harold Gale

Position to which nominated:

Judge, Unifed States Tax Court

Date of nomination:

July 11, 2011

Address: (List current residence, office, and mailing addresses.)

Current residence:

Office:.

Mailing:

Date and place of birth:

August 26, 1953
Suffolk, VA
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Marital status: (Include maiden name of wife or husband’s name.)

Names and ages of children:

Education: (List secondary and higher education institutions, dates attended,
degree received, and date degree granted.)

Smithfield High School
Smithfield, VA

Sept. 1967- June 1971
Diploma, 1971

Princeton University
Princeton, NJ

September 1971 - January 1973
January 1974 - June 1976

A.B., Philosophy, June 8, 1976

University of Virginia School of Law
Charlottesville, VA

September 1977 - May 1980

J.D., May 18, 1980

Employment record: (List all jobs held since college, including the title or
description of job, name of employer, location of work, and dates of
employment.)

Scheduler for Andrew P. Miller

Candidate for Democratic Nomination for Governor of Virginia
Miller for Governor Campaign Committee

E. Main Street

Richmond, VA

August 1976 - June 1977

Paralegal

Career Blazers Temporary Personnel
500 5™ Avenue

New York, NY

June 1978 - August 1978
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Legal Researcher
Abkco Music, Inc.

1700 Broadway

New York, NY

June 1978 - August 1978

Summer Associate Attorney
Brown & Wood {now Sidley Austin)
787 7" Avenue

New York, NY 10019

June 1979 - August 1979

Associate Attorney

Dewey Ballantine Bushby Palmer & Wood {now Dewey & LeBoeuf}
1101 New York Avenue, NW

Washington, DC 20005

September 1980 - February 1983

Associate Attorney

Dickstein, Shapiro & Morin (now Dickstein Shapiro)
1825 | Street, NW

Washington, DC 20006

February 1983 - January 1985

Tax Legislative Counsel

Office of Senator Daniel Patrick Moynihan (D-NY)
464 Russell Senate Office Building

Washington, DC 20510

January 1985 - January 1989

Administrative Assistant & Tax Legislative Counsel
Office of Senator Daniel Patrick Moynihan (D- NY)
464 Russell Senate Office Building

Washington, DC 20510

January 1989 - December 1989

Chief Counsel

Office of Senator Daniel Patrick Moynihan {D-NY)
464 Russell Senate Office Building

Washington, DC 20510

January 1990 - January 1993
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Chief Tax Counsel

U.S. Senate Committee on Finance
205 Dirksen Senate Office Building
Washington, DC 20510

January 1993 - January 1995

Chief Tax Counsel - Minority

U.S. Senate Committee on Finance
205 Dirksen Senate Office Building
Washington, DC 20510

January 1995 - July 1995

Staff Director & Chief Counsel - Minority
U.S. Senate Committee on Finance

205 Dirksen Senate Office Building
Washington, DC 20510

July 1995 - January 1996

Judge

U.S. Tax Court

400 Second Street, NW
Washington, DC 20217
February 1996 - present

Government experience: (List any advisory, consultative, honorary, or other part-
time service or positions with Federal, State or local governments, other than
those listed above.)

None

Business relationships: (List all positions held as an officer, director, trustee,
partner, proprietor, agent, representative, or consultant of any corporation,
company, firm, partnership, other business enterprise, or educational or other

institution.)

None

‘Memberships: (List alt memberships and offices held in professional; fraternal,

scholarly, civic, business, charitable, and other organizations.)

Fellow, American Collegé of Tax Counsel 1997 to present
international Association of Lesbian and Gay Judges 1998 to present
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Rappahannock Animal Welfare League 2000 to present
Rappahannock Association for the Arts and the Community 2003 to
present

Rappahannock County Conservation Alliance 2000 to present

Rappahannock County Historical Society, 2005-present

University of Virginia School of Law Tax Study Group 1993 to present
Colonial Club of Princeton University, 1973 to present
Fund for Reunion/Princeton BTGALA (gay alumni assoc.) 1985 to present

Political affiliations and activities:

a. List all public offices for which you have been a candidate.
None
b. - List all memberships and offices held in and services rendered to all

political parties or election committees during the last 10 years.
None

c. ltemize all political contributions to any individual, campaign organization,
political party, political action committee, or simitar entity of $50 or more
for the past 10 years.

None

Honors and Awards: (List all scholarships, fellowships, honorary degrees,
honorary society memberships, military medals, and any other special
recognitions for outstanding service or achievement.)

Dillard Fellow, University of Virginia School of Law
Valedictorian, Smithfield High School, Smithfield, VA
Published writings: (List the titles, publishers, and dates of all books artncles

reports, or other published materials you have written.)

“Passive Loss Limitation Rules”, Federal Bar Association Section of
Taxation Report {(Winter 1987).
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Speeches: (List all formal speeches you have delivered during the past five years
which are on topics relevant to the position for which you have been nominated.
Provide the Committee with two copies of each formal speech.)

None

Qualifications: (State what, in your opinion, qualifies you to serve in the position
to which you have been nominated.) . ’

| have over 15 years of experience as a Judge on the U.S. Tax Court, in
which | heard and decided cases and motions covering all aspects of the
Tax Court’s jurisdiction. . Prior to my appointment to the Court,  had 15
years of experience as an attorney specializing in Federal income tax
matters, over 10 of which involved substantial responsibility as a
Congressional staff member in the development and passage of Federal
tax legislation.

B. FUTURE EMPLOYMENT RELATIONSHIPS

Will you sever all connections with your present employers, business firms,
associations, or organizations if you are confirmed by the Senate? If not, provide
details,

" 1 have no connections with any employer other than the U.S. Tax Court or

with any other business firm, association or organization.

Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service with the
government? If so, provide details.

No.

Has any person or entity made a commitment or agreement to emplby your
services in any capagcity after you leave government service? If so, provide
details.

No.

If you are confirmed by the Senate, do you expect to serve out your full term or
until the next Presidential election, whichever is applicable? If not, explain.
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1 expect to serve out my term until either reaching age 65, at which time |
become eligible to retire, or reaching age 70, at which time my retirement s
required by law.

C. POTENTIAL CONFLICTS OF INTEREST

Indicate any investments, obligations, fiabilities, or other relationships which
could involve potential conflicts of interest in the position to which you have been
nominated.

Since | directly own common stock of certain U.S. corporations, itis
possible that a potential conflict of interest could arise if one of these
corporations were a party in a case before me or in which | was otherwise
called upon to exercise judicial authority. If this were to occur, | would take
whatever steps were necessary or appropriate under the rules of the U.S.
Tax Court, the Code of Conduct for United States Judges, or 28 U.S.C. sec.
455, to resolve the conflict, including recusal.

Describe any business relationship, dealing or financial transaction which you
have had during the last 10 years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conflict
of interest in the position to which you have been nominated.

None.

Describe any activity during the past 10 years in which you have engaged for the
purpose of directly or indirectly influencing the passage, defeat, or modification of
any legislation or affecting the administration and execution of law or public
policy. Activities performed as an employee of the Federal government need not
be listed. '

None.
Explain how you will resolve any potential conflict of interest, including any that
may be disclosed by your responses to the above items. (Provide the Committee

with two copies of any trust or other agreements.)

1 Will take whatever steps are necessary or appropriate under the rules of
the U.S. Tax Court, the Code of Conduct for United States Judges, or 28
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U.8.C. sec. 455, to resolve any potential conflicts of interest, including
recusal.

Two copies of written opinions should be provided directly to the Committee by
the designated agency ethics officer of the agency to which you have been

nominated and by the Office of Government Ethics concerning potential conflicts
of interest or any legal impediments to your serving in this position.

Not applicable.

The following information is to be provided only by nominees to the positions of
United States Trade Representative and Deputy United States Trade
Representative:

Have you ever represented, advised, or otherwise aided a foreign government or
a foreign political organization with respect to any international trade matter? if
s0, provide the name of the foreign entity, a description of the work performed
(including any work you supervised), the time frame of the work {e.g., March to
December 1995), and the number of hours spent on the representation.

N/A

D. LEGAL AND OTHER MATTERS
Have you ever been the subject of a complaint or been investigated, disciplined,
or otherwise cited for a breach of ethics for unprofessional conduct before any
court, administrative agency, professional association, disciplinary committee, or
~ other professional group? If so, provide details.
‘No.
Have you ever been investigated, arrested, charged, or held by any Federal,
State, or other law enforcement authority for a violation of any Federal, State,
county or municipal law, regulation, or ordinance, other than a minor traffic
offense? If so, provide details.

See D. 4 below.

Have you ever been involved as a party in interest in any administrative agency .
proceeding or civil litigation? If so, provide details.
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No.

Have you ever been convicted (including pleas of guilty or nolo contendere) of
any criminal violation other than a minor traffic offense? if so, provide details.

In November 1971, at age 18, | was found guilty of trespassing for having
been on the grounds of Smithfield (VA)} High School after hours. The court
did notimpose a fine, but only court costs of $6 (General District Court of
Smithfield, VA). :

Please advise the Committee of any additional information, favorable or
_ unfavorable, which you feel should be considered in connection with your
nomination.

None.

E. TESTIFYING BEFORE CONGRESS

If you are confirmed by the Sehate, are-you willing to appear and testify before
any duly constituted committee of the Cangress on such occasions as you may
‘be reasonably requested to do so?

Yes.

If you are confirmed by the Senate, are you willing to provide such information as
is requested by such committees?

Yes.
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UNITED STATES SENATE COMMITTEE ON FINANCE
NOMINATION HEARING, SEPTEMBER 12, 2011
QUESTIONS FOR JUDGE JOSEPH GALE

QUESTIONS FROM SENATOR HATCH

1. There are over 20,000 petitions filed per year with the Tax Court. There are 19 judges
on the Tax Court. That’s more than 1,000 petitions per judge per year. Or, more than 20
petitions per judge per week. Is the caseload excessive? Or perhaps enough cases are
settled before they get to you that it is not teo excessive? If the caseload is excessive, what, if
anything, should Congress do about that?

Answer: The Tax Court has a very high settlement rate but currently has several vacancies.
Assuming those vacancies are filled, the Court’s workload is not excessive. From 2009 until last
month, the Tax Court was comprised of 32 judicial officers, including active Presidentially-
appointed judges, senior judges (i.e., Presidentially-appointed judges continuing to perform
judicial duties on recall), and special trial judges (i.e., officers appointed by the chief judge to
handle small tax cases). On August 4, 2011, the termination of the recall of one senior judge
reduced the number of judicial officers to 31. Because of judicial vacancies and a reduction in
the number of special trial judges, the number of judicial officers is lower than in prior years. In
2009-2010, each of the 32 judicial officers closed, on average, about 950-975 cases per year.

In calendar year 2000, 13,545 cases were filed. The number of cases filed per year increased
gradually throughout the decade, reaching 31,195 in calendar year 2008, 31,101 in calendar year
2009, and 29,540 in calendar year 2010. These heavy filing trends are continuing in 2011. Thus,
20,001 cases were filed in the first 8 months of 2010, and 20,083 cases were filed in the first 8
months of 2011, In 2008, the Tax Court began calendaring more cases per week of trial session
with the goal of remaining current in our work despite the increased caseload. As a result, the
Tax Court closed 31,001 cases in calendar year 2008, 31,373 cases in calendar year 2009, and
31,410 cases in calendar year 2010. Thus, in calendar years 2008-2010, 91,836 cases were filed
and 93,784 cases were closed.

2. Taxpayers, if they are able to pay the disputed tax prior to litigation, have essentially
three different Federal courts to litigate in: the district court, the Court of Claims, and the
Tax Court. Do you believe this creates an opportunity for forum shopping? Are taxpayers
able to pick and choose their court based on where favorable precedents might be? If so,
what, if anything, should be done about that?

Answer: While the possibility of forum shopping certainly exists, given the choice of courts
available under long-standing law,’ the actual incidence of forum shopping would appear to be
minimal. Since 2005, 96 percent of all docketed tax cases have been filed in the Tax Court.

! In recent years, Congress has conferred exclusive jurisdiction on the Tax Court to hear certain
tax matters, including review of the Treasury Secretary’s refusal to abate interest, his denial of an
administrative claim for “innocent spouse” relief, and his decision to proceed with collection
actions.
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Thus, it would appear that the ability to litigate a tax dispute in the Tax Court prior to payment,
as opposed to suing for a refund in a District Court or the Court of Federal Claims, is the
predominant factor driving the choice of forum by taxpayers. Other features of Tax Court
litigation, designed to reduce complexity and expense, may also influence the choice of that
court, including mandatory informal pretrial consultation between the parties (see Branerton v.
Commiissioner, 61 T.C. 691 (1974)), mandatory pretrial stipulation of facts to reduce evidentiary
objections at trial, more restrictive use of depositions, and simplified procedures available to
taxpayers who elect to have their cases conducted as small tax cases.

Moreover, the opportunity to forum shop on the basis of more favorable precedent is limited in
the case of a choice between the Tax Court and a District Court. Pursuant to our holding in
Golsen v. Commissioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th Cir. 1971), the Tax
Court follows precedent established by the U.S. Court of Appeals to which the case would be
appealable; that is, the Court of Appeals for the circuit in which the taxpayer resides or has its
principal place of business. The District Court available to that taxpayer would be bound by the
same Court of Appeals precedent being followed by the Tax Court pursuant to the Golsen
doctrine. Thus, the impact of case precedent is largely neutralized as a factor in the choice
between the Tax Court and a District Court. While the Golsen doctrine has no impact on the
choice between the Tax Court and the Court of Federal Claims, the differences in case precedent
between the two courts do not, generally speaking, appear to affect a significant number of cases.
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STATEMENT OF HON. ORRIN G. HATCH, RANKING MEMBER
U.S. SENATE COMMITTEE ON FINANCE HEARING OF SEPTEMBER 12, 2011
NOMINATIONS OF JOSEPH H. GALE, MICHAEL W. PUNKE, ISLAM A. SIDDIQUI,
PAUL PIQUADO, AND DAVID S. JOHANSON

WASHINGTON — U.S. Senator Orrin Hatch (R-Utah), Ranking Member of the Senate Finance
Committee, today delivered the following remarks during a Senate Finance Committee hearing
considering the nominations of Joseph H. Gale, Michael W. Punke, Islam A. Siddiqui, Paul
Piguado, and David S. Johanson:

Thank you Mr. Chairman. | welcome the opportunity today to hear from our trade and
tax nominees in this open forum. | appreciate their presence here today as well as their
willingness to serve.

| extend a special welcome to Judge Gale and David Johanson. Judge Gale has served as
a tax court judge since 1996 and, before that, as Chief Tax Counsel of this Committee.

David Johanson has been nominated to be a member of the United States International
Trade Commission. David, | see you’ve brought your family, and I’'m proud to welcome them to
this hearing. | especially want to thank your parents for coming in from Texas and your wife
and children for supporting you through all the long nights, weekends and holidays you’ve
spent away from them during your government service. Mr. Johanson has served the
Committee for many years, first under the leadership of Senator Grassley and now under my
tenure as ranking member. David, we appreciate your eight years of distinguished service to
this Committee and wish you well in your new endeavors.

We have accomplished a lot in those eight years. Under President Bush we renewed
trade promotion authority and worked together to pass trade agreements with 14 countries,
providing a significant boost to the U.S. economy. We also used that trade promotion authority
to negotiate our pending trade agreements with Colombia, Panama and South Korea.
Unfortunately, we are still waiting on President Obama to submit these agreements to
Congress for a vote. The President’s own statistics say that these agreements will create
250,000 new jobs. With an unemployment rate at 9.1 percent, | simply cannot understand the
President’s continued delay. | am confident that, once the President submits these agreements,
they will pass Congress with broad bipartisan support.

There are a number of other vexing trade problems our nominees will continue to
grapple with. The Doha Round of negotiations appear to be on the cusp of total failure. China
continues to pursue policies that boost its growth at our expense. And, other countries around
the world continue to negotiate trade agreements that exclude the United States, putting U.S.
exporters at a serious disadvantage.
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The President’s response is to set a goal to double exports over five years. | appreciate
the goal. But everyone knows that a goal without a plan is nothing more than false hope. In
order to succeed you need a solid plan and the right tools to make that plan a success. That is
why the President’s timid interest in renewal of Trade Promotion Authority troubles me.

History shows that trade agreements boost exports. In 2010 trade with our FTA partners
totaled 1 trillion dollars, or more than one-third of the US merchandise trade with the world,
according to the International Trade Commission. The Commission also reported a
merchandise trade surplus with more than half of our FTA partners while continuing to report a
deficit with our non-FTA partners.

The President has filled this trade vacuum by latching onto negotiations to create a
Trans-Pacific Partnership. Again, | appreciate this laudable goal. But | simply can’t understand
how the President, and by extension the United States, will achieve its goal of concluding the
TPP agreement without Trade Promotion Authority. The President’s lack of commitment to a
vigorous market-opening trade agenda is not only disappointing; it continues to hold our
workers and economy back from reaching their highest potential.

Thank you Mr. Chairman. | look forward to hearing from our nominees.

Hi#
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SUBMITTED BY SENATOR HATCH

How a Trade Agreement Moves Through Congress
Under Trade Promotion Authority

Not sure of all the steps a trade agreement takes as it's considered by Congress?
Check out this chart - it walks you through the “fast-track” process.

House Senate

Pre-Submission Phase

Post Submission Phase /

Office of the United States Trade Representative + http:/Awww.ustr.gov/
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Statement of David S. Johanson
Nominee for Commissioner on the U.S. International Trade Commission
Hearing of the Senate Finance Committee
September 12, 2011

Chairman Baucus, Ranking Member Hatch, and other members of the Finance Committee, I am
honored to appear before you today as the President’s nominee for the position of Commissioner
on the U.S. International Trade Commission.

I seek this position after having spent the past eight years serving as International Trade Counsel
on this committee, currently under Ranking Member Hatch and formerly under prior Chairman
and Ranking Member Grassley. I would like to thank Senator Hatch and Senator Grassley for
providing me with the tremendous opportunity to work for them. I have consistently found my
job at the Finance Committee interesting and challenging. I attribute my positive experiences of
the past several years primarily to the two Senators to whom I have reported on this committee.
1 appreciate as well having had the opportunity to work with Senator Baucus and his Finance
Comnmittee staff.

I would like to express my gratitude to Republicah Leader McConnell for his support of my
nomination.

I would also, of course, like to thank my wife Lynn and my other family members for their
understanding and support over the years.

While my experience in the Senate has been positive, I look forward, if confirmed, to new
challenges as a Commissioner on the U.S. International Trade Commission. Iam confident that
my background prepares me well for the position of Commissioner.

1 have approximately fifteen years of experience in the field of international trade law. Much of
my work has directly involved the Commission. While employed in the Senate, I have
participated in the drafting of requests to the Commission for section 332 investigations,
miscellaneous tariff bill reports, and other technical trade analyses. Many of these requests have
involved agricultural trade, an area on which I have focused throughout my career. The resulting
reports and data prepared by the Commission have been integral to my work as a member of the
Finance Committee staff. I formerly practiced international trade law at a law firm in
Washington, D.C., and in that capacity I had the opportunity to learn first-hand the
Commission’s role in administering the trade remedy laws. Moreover, the Commission
maintains the Harmonized Tariff Schedule of the United States, which I have utilized on a
regular basis from my earliest days of practicing law to the present. I have often communicated
with the Commission on matters pertaining to the Harmonized Tariff Schedule. Given my
frequent interactions with the Commission, I am familiar with the functions of this agency and
the laws and regulations administered by it.
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Of all my qualifications, I believe that my tenure on the staff of the Finance Committee would in
particular benefit me as a Commissioner. Through my work on this committee, I know well the
importance that Congress places on the activities of the Commission.

I recognize that Congress is principally interested in two statutory functions of the Commission:
first, the Commission’s administration of the trade remedy laws, and second, its role in providing
Congress with independent analysis and information on matters relating to international trade. If
confirmed, I assure the Finance Committee that I will administer the trade remedy laws in
accordance with congressional intent. I will apply these laws in a fair and objective manner, and
my decisions will be based on the facts. I will also be responsive to requests from Congress
concerning trade information, trade analysis, and related matters.

It has been a privilege to serve in the position of International Trade Counsel at the Finance
Committee. If confirmed, I will miss this committee and my colleagues here. Ilook forward,
however, to the possibility of continuing to work with the Finance Committee as a
Commissioner on the U.S. International Trade Commission.

1 thank the Finance Committee for its consideration of my nomination.
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SENATE FINANCE COMMITTEE
STATEMENT OF INFORMATION REQUESTED OF NOMINEE

A BIOGRAPHICAL INFORMATION -

Name: (Include any former names used.)
David Stanley Johanson
Position to which nominated:
» Commiséioner, U.S. International Trade Commissidn
Date of homination:
April 8,2011 .
Address: (List cufrent residence, office, and mailing addressés.)

Residence:

Office:

Date and place of birth:

February 25, 1964
Austin, Texas

Marital status: (Include maiden name of wife or husband’s name.)
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7. Names and ages of children:

8. Education: (List secondary and higher education institutions, dates attended,
degree received, and date degree granted.)

University of Texas School of Law. Attended 1990-1993. J.D. degree, May
1993.

Cambridge University. Attended 1989-1990. M.Phil. degree, October 1990.
Stanford University. Attended 1983-1987. B.A. degree, June 1987.
Columbia University. Attended 1982-1983. No degree (transferred after
freshman year).

Austin High School (Austin, Texas) Attended 1978-1982. High School-
degree, May 1982,

9. Employment record: (List all jobs held since college, including the title or
description of job, name of employer, location of work, and dates of
.employment.)

International Trade Counsel, Committee on Finance, U.S. Senate,
Washington, D.C. March 2003 — present.

Associate Attorney, Stewart and Stewart Washmgton, D.C. January 1997 —
February 2003.

Legislative Director, Office of Representative George Radanovich, U. S
House of Representatives, Washington, D.C. January 1995 — January 1997,
Legislative Assistant, Office of Representative Wally Herger, U.S. House of
Representatives, Washington, D.C. November 1993 — January 1995.
Summer Law Clerk, Vial, Hamilton, Koch & Knox, Dallas, Texas. July -
August 1992,

Summer Law Clerk, Laffan, Mues & Kaye, Mexico City, Mexico. July —
August 1991.

Hiking Guide, Village Camps, Founex, Switzerland. July — August 1989.
Legislative Correspondent, Office of Senator Phil Gramm, U.S. Senate,
Washington, D.C. May 1988 — May 1989,

Staff Assistant, Senate Republican Conference, U.S. Senate, Washington,
D.C. February - May 1988.

Intern, Office of Planning and Development, American University in Cairo,
Cairo, Egypt. August 1987 — January 1988.
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Government experience: (List any advisory, consultative, honorary, or other part-
time service or positions with Federal, State or local governments, other than
those listed above.)

Intern, Office of Legislative Affairs, U.S. Department of State, Washington,
D.C. June — August 1985,

Intern, Office of Representative Jake Pickle, U.S. House of Representatives,
Washington, D.C. June — August 1983, )

Business relationships: (List all positions held as an officer, director, trustee,
partner, proprietor, agent, representative, or consultant of any corporation,
company, firm, partnership, other business enterprise, or educational or other
institution.)

Not applicable.

Memberships: (List all memberships and offices held in professional, fraternal,
scholarly, civic, business, charitable, and other organizations.)

¢ o o o 0

‘Member, Bar of the District of Columbia.

Member, Bar of the State of New York.

Member, Bar of the Commonwealth of Pennsylvania (mactwe)
Member, Chesterbrook Swim and Tennis Club, McLean, Virginia.
Member, Stanford Alumni Association.

Political affiliations and activities:

a.

List all public offices for which you have been a candidate.

Not applicable.

Listall memberships and offices held in and services rendered to all

political parties or election committees during the last 10 years.

¢ Fairfax County Republican Committee, participated in leaflet drop-
off, November 4 and 5, 2006.

¢ Legal Volunteer, Republican National Committee, Las Vegas, Nevada,
October 31 — November 2, 2004.
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c. ltemize all political contributions to any individual, campaign organization,
political party, political action committee, or similar entity of $50 or more
for the past 10 years.

Not applicable.

Honors and Awards: (List all scholarships, fellowships, honorary degrees,
honorary society memberships, military medals, and any other special
recognitions for outstanding service or achievement.)

Lincoln Fellow, Claremont Institute, 1996.
English Speaking Union Scholarship (for attendance at Cambridge University),
1989. o

Published writings: (List the titles, publishers, and dates of all books, articles,
reports, or other published materials you have written.)

A Nexus of Trade and the Environment: The Relationship Between the Cartagena
Protocol on Biosafety and the SPS Agreement of the World Trade Organization, with
Terence P. Stewart, 14 Colorade Journal of Intérnational Environmental Law &
Policy 1 (2003). '

The Codex Alimentarius Commission and Agricultural Biotechnology: Will Codex
Standards Be Based Upon Proposed Regulations of the European Union?, with
Terence P, Stewart, Agricultural Sanitary & Phytosanitary and Standards Report,
January 2002, at 1.

The Biosafety Protocol: New International Biotechnology Agreement Provides Fodder
Jor Legal Rumination, with Thomas P. Redick, International Environmental Law
Committee Newsletter (American Bar Association Section on Environment, Energy
and Resources), March 2000, at 11

Policy in Flux: The European Union’s Laws on Agricultural Biotechnology and Their
Effects on International Trade, with Terence P. Stewart, 4 Drake Journal of
‘Agricultural Law 243 (1999).

The SPS Agreement of the World Trade Organization and the International Trade of
Dairy Products, with Terence P. Stewart, 54 Food and Drug Law Journal 55 (1999).
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The SPS Agreement of the World Trade Organization and Plant Pest Infestations: A
Case Study of the 1997 Mediterranean Fruit Fly Outbreak in Florida, with Terence P.
Stewart, 14 American University International Law Review 1107 (1999).

The WTO Beef Hormone Dispute: An Analysis of the Appellate Body Decision, with
Terence P. Stewart, 5 Journal of International Law & Policy (University of

_California at Davis) 219 (1999).

The SPS Agreement of the World Trade Organization and International
Organizations: The Roles of the Codex Alimentarius Commission, the International
Plant Protection Convention, and the International Office of Epizootics, with Terence
P. Stewart, 26 Syracuse Journal of International Law and Commerce 27 (1998).

Commentary on the Agreement on the Application of Sanitary and Phytosanitary
Measures, in Law & Practice of the World Trade Organization (Joseph F, Dennin

ed., 1997)..

The WIO Beef Hormone Decisions, with Terence P, Stewart, Agricultural Sanitary

& Phytosanitary and Standards Report, November 1997, at 1.

The U.S. and EU Veterinary Equivalency Agreement, with Terence P, Stewart,
Agricultural Sanitary & Phytosanitary and Standards Report, June 1997, at 1.

Eliminating Phytosanitary Trade Barriers: The Effects of the Uruguay Round
Agreements on California Agricultural Exports, with William L. Bryant, 6 San
Joaquin Agricultural Law Review 1 (1996).

Speeches: (List all formal speeches you have delivered during the past five
years which are on topics relevant to the position for which you have been
nominated.- Provide the Committee with two copies of each formal speech.)

International Trade Agreements and Agriculture, presented to the Farm — Church
Discussion Group, Iowa Farm Bureau Federation, September 12, 2008, West Des
Moines, Iowa.

The Senate Finance Committee has received two copies of this speech.
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Qualifications: (State what, in your opinion, qualifies you to serve in the position
to which you have been nominated.)

I have approximately fifteen years of experience in the field of international trade
law. While serving in my current position as International Trade Counsel at the
Senate Finance Committee, I have interacted on a frequent basis with the U.S.
International Trade Commission. As an attorney at a law firm, I practiced before
the U.S. International Trade Commission. Accordingly, I am familiar with the
functions of this agency as well as the laws and regulations administered by it.

B.  FUTURE EMPLOYMENT RELATIONSHIPS

Will you sever all connections with your present employers, business firms,
associations, or orgamzatlons if you are confirmed by the Senate? If not, provsde
details. .

I will sever connections with my present employer. Please note that I will retain my
memberships in the organizations listed at A(12) on page 3.

Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service wnth the

~ government? If so, provide details.

No.

Has any person or entity made a commitment or agreement to employ your
services in any capacity after you leave government service? lf s0, prov:de
details.

No.

If you are confirmed by the Senate, do you expect to serve out your full term or
until the next Presidential election, whichever is applicable? If not, explain.

Yes.
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C. POTENTIAL CONFLICTS OF INTEREST

Indicate any inveétments, obligations, liabilities, or other relationships which
could involve potential conflicts of interest in the position to which you have been
nominated.

I own stocks in certain companies. In connection with the nomination process, I
consulted with the Office of Government Ethics and the Designated Agency Ethics
Official of the U.S. International Trade Commission to identify potential conflicts of
interest concerning these investments. Potential conflicts of interest will be resolved
in accordance with the terms of an ethics agreement that I entered into with the
Designated Agency Ethics Official of the U.S. International Trade Commission.
This ethics agreement has been provided to the Finance Committee. )

Describe any business relationship, dealing or financial transaction which you
have had during the last 10 years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conﬂlct
of interest in the position to which you have been nominated.

While an atforney in privafe practice, I represented clients in proceedings before the
U.S. International Trade Commission. Conflicts may arise if matters involving my
- former clients come before the agency.

Describe any activity during the past 10 years in which you have engaged for the
purpose of directly or indirectly influencing the passage, defeat, or modification
of any legislation or affecting the administration and execution of law or public
policy. Activities performed as an employee of the Federal government need not
be listed. .

Between 2001 and 2003, 1 participated in the drafting of comments submitted on
behalf of clients to the U.S. International Trade Commission and/or the U.S. Trade
Representative with regard to potential free trade agreements between the United
States and Australia, Chile, and Singapore; on the potential Free Trade Area of the
Americas; on Doha Round negotiations of the World Trade Organization; on
existing trade agreements to which the United States is a party; and on the probable
economic effects of reducing or eliminating certain U.S. tariffs, :
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Between 2001 and 2003, I advocated on behalf of clients before Congress for the
inclusion of certain provisions in the Trade Act of 2002 (Dayton-Craig amendment
on the trade remedy laws, and the recognition of the unique characteristics of
perishable and cyclical agricultural products in trade); for the inclusion of certain
provisions in the 2002 Farm Bill (beef grading, ban on the packer ownership of
cattle, and country of origin labeling); for the implementation of the country of
origin labeling statute; and for the expansion of the Energy Star program to include
additional products.

Explain how you will resolve any potential conflict of interest, including any that
may be disclosed by your responses to the above items. (Provide the Commitiee
with two copies of any trust or other agreements.)

With regard to investments, any potential conflicts of interest will be resolved in
accordance with the terms of an ethics agreement that I entered into with the
Designated Agency Ethics Official of the U.S. International Trade Commission.
This ethics agreement has been provided to the Finance Committee.

If potential conflicts arise regarding former clients, I will consult with the
Designated Agency Ethics Official of the U.S. Intematlonal Trade Commission
regarding possible recusal.

Two copies of written opinions should be provided directly to the Committee by
the designated agency ethics officer of the agency to which you have been
nominated and by the Office of Government Ethics concerning potential conflicts
of interest or any legal impediments fo your serving in this position.

The Finance Committee has received these documents from the U.S. Intematxonal
Trade Commission and the Office of Government Ethics.

The following information is td be provided only by nominees to the positions of
United States Trade Representative and Deputy United States Trade
Representative:

Have you ever represented, advised, or otherwise aided a foreign government or
a foreign political organization with respect to any international trade matter? If
s0, provide the name of the foreign entity, a description of the work performed
(including any work you supervised), the time frame of the work (e.g., March-fo
December 1995), and the number of hours spent on the representation.

Not applicable.



50

D. LEGAL AND OTHER MATTERS

Have you ever been the subject of a complaint or been investigated, disciplined,
or otherwise cited for a breach of ethics for unprofessional conduct before any
court, administrative agency, professional association, disciplinary committee, or
other professional group? If so, provide details.

No.

Have you ever been investigated, arrested, charged, or held by any Federal,
State, or other law enforcement authority for a violation of any Federal, State,
county or municipal law, regulation, or ordinance, other than a minor traffic
offense? If so, provide details.

No.

Have you ever been involved as a party in interest in any administrative agency
proceeding or civil litigation? If so, provide details,

As the result of an administrative determination, I received a warning letter from
the U.S. International Trade Commission on February 22, 2005, for breaching an
administrative protective order by failing to destroy two documents in a timely
manner. 1 did not destroy the two documents at issue after the conclusion of an
agency investigation — as required by the administrative protective order —as I
incorrectly assumed that they fit within a permissible exception to destriction, Le.,
pending litigation. Upon the discovery of the breach, the documents were
destroyed. After sending the warning letter, the agency took no further action.

Have you ever been convicted (including pleas of guilty or nolo kcontendere) of
- any criminal violation other than a minor traffic offense? If so, provide details.

No.

Please advise the Committee of any additional information, févorable or
unfavorable, which you feel should be considered in connection with your
nomination. i

No additional information.
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E. TESTIFYING BEFORE CONGRESS

If you are confirmed by the Senate, are you willing to appear and testify before
any duly constituted commiittee of the Congress on such occasions as you may
be reasonably requested to do so? .

Yes.

_If you are confirmed by the Senate, are you willing to provide such information as
is requested by such committees?

Yes.
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David S. Johanson
Nominee for Commissioner on the U.S. International Trade Commission
Responses to Questions for the Record from Senator Debbie Stabenow
September 21, 2011

1. Michigan has been hit hard by other countries’ unfair trade practices. Too often,
countries like China dump their products in the U.S. and subsidize their industries so they
get an unfair advantage. I believe our workers and companies can compete against
anyone in the world when they do so on a fair basis. We have trade laws in order to
combat these unfair trade practices, and it is critical that they be effectively enforced.
Can you assure me that you will continue to enforce these trade laws and follow
Congressional intent in how these laws are applied by the International Trade
Commission?

If confirmed, | would administer the trade remedy laws in accordance with
congressional intent. | would apply these laws in a fair and objective manner,
and my decisions would be based on the facts.

2. Asa Commissioner, how would you decide what constitutes “material injury” in
antidumping and countervailing duty cases? Do you believe it is appropriate for the
Commission to try to determine what the “appropriate” level of profit for an industry is
when determining whether unfairly-traded imports are having a materially adverse
effect? Or do you think it is more appropriate for the injury determination to be based on
whether an industry’s performance is worse than it would have been without the
unfairly-traded imports? :

If confirmed, any decisions that | would make with regard to material injury would
be based on the statute, on congressional intent, and on the facts of each
investigation. Under the statute, the Commission is required to examine

several factors when determining material injury, and profitability is one of these
factors. However, the statute also instructs that no single factor is necessarily
dispositive. Consequently, | would examine all of the relevant statutory factors in
considering whether a domestic industry is materially injured by reason of subject
imports. | view the statute as requiring the Commission to make affirmative injury
determinations when a domestic industry’s performance is negatively impacted
so as to be materially injured by imports of merchandise that, as determined by
the Department of Commerce, is provided a countervailable subsidy or is being
sold — or is likely to be sold — at less than fair value. The Commission has
determined in past investigations that an industry may be materially injured even
when its operations are profitable.
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3. How do you believe the Commission should handle non-cooperative foreign producers?
Current law gives the Commission the power to make adverse inferences when a party
does not cooperate in a Commission investigation. If the Commission does not somehow
penalize non-cooperative parties, isn’t it reasonable to expect that parties with a weak
case will simply choose not to participate?

If the Commission finds that an interested party has failed to cooperate in an
investigation, the Commission may by statute use adverse inferences in making
antidumping and countervailing duty determinations, and the Commission has
done so on occasion. It is more common, however, for the Commission to use
facts available in such circumstances, e.g., in instances in which the responses
of the respondent group in a five-year (“sunset”) review are found to be
inadequate.

When respondents are uncooperative with data requests, the facts available
used by the Commission frequently consist of data from the original

investigation or previous reviews, which were investigations that necessarily
resulted in affirmative determinations. Any determinations that | would make as
a Commissioner — including whether to use adverse inferences — would of course
depend on the facts of each investigation.
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Statement of Paul Piquado
Nominee for Assistant Secretary of Commerce for Import Administration
U.S. Department of Commerce
Nomination Hearing before the Senate Finance Committee

September 12, 2011
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Thank you, Chairman Baucus, Ranking Member Hatch, and members of the Committee. I am
deeply honored to be here today as President Obama’s nominee to be Assistant Secretary of
Commerce for Import Administration. I am thankful to have had the privilege to serve in the
Import Administration as the Deputy Assistant Secretary for Policy and Negotiations for the past
year and a half, and I am humbled by the confidence that the President has placed in me in
nominating me for this position. I would also like to thank Former Secretary of Commerce and
now Ambassador Gary Locke and Under Secretary Francisco Sanchez for their leadership and
support of my nomination, as well as the members of the Committee and committee staff with
whom I have met during the past weeks.

1 would also like to publicly thank and acknowledge my parents, John and Dorothy Piquado who,
as school teachers, instilled in me at a very young age an interest in international affairs and
public service, my grandfather Carl Piquado who, with my grandmother Alice, raised six

children working as a stonemason, my sister Laura, and especially my wife Meredith Weaver for
her tremendous support and love. Many others, including my extended family, and friends and
colleagues too numerous to name—many of whom are here today—also deserve recognition for
their support and to whom I am forever grateful.

Mr. Chairman, if confirmed, I will have the great privilege of leading the dedicated team of
public servants at the Import Administration. The Import Administration plays a eritical role in
helping to ensure that America’s businesses and workers have the opportunity to compete against
their foreign counterparts on a level playing field by remedying distortions in the market that are
caused by the unfair dumping or subsidization of goods sold in the United States. The agency
also plays an increasingly important role in maintaining important export markets for U.S. firms
overseas both by helping to ensure that foreign trade remedy actions that may target U.S.
products are conducted transparently and in accordance with international rules, and by
administering the Foreign Trade Zones program.

These activities are critically important to help safeguard jobs and support the competitive
strength of American industry both in the United States and overseas. Given this, if confirmed, I
will be guided by one single objective, to ensure that the laws and programs within the
jurisdiction of the Import Administration are applied and enforced as fully and robustly as
possible, in a manner that is as open and transparent as possible. The robust enforcement of the
trade laws is one of the pillars of President Obama’s National Export Initiative, which is an
initiative that is designed to double U.S. exports within 5 years in support of millions of jobs.

President Obama said that “When the playing field is even, nobody can beat us.” I agree.
America’s businesses and workers are among the most productive, skilled, and educated in the
world, and they do not fear competition. All they want is to know that everyone, includirig their
foreign competitors, plays by the same rules and that free trade is also fair trade. The trade
remedy laws, which were first created by Congress nearly a century ago, provide parties that
demonstrate that they have been subject to unfair trade with a reliable and impartial mechanism
to help achieve this goal. If confirmed, I will work every day to ensure that the AD/CVD laws
are vigorously applied, whenever and wherever the evidence demonstrates that foreign
governments or firms have unfairly subsidized or dumped products sold in the United States.
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I am particularly motivated to take up this important role in part because I have spent a good
portion of my professional career working on international trade matters, and I understand the
very real impact that unfair trade can have on the economy and jobs in communities across the
country.

As the principal advisor to Governor Rendell on trade and investment policy, I had the
opportunity to help develop strategic guidance on an array of international trade and economic
policy matters intended to promote job creation and ensure that Pennsylvania’s businesses and
workers could compete and win in the global economy. This included working to assist firms
that were suffering from the effects of unfairly traded goods. In addition, in my current position
I have had the opportunity to help oversee the formulation and implementation of policies
goveming the administration of the AD/CVD statutes, and, working with counterparts in the
Office of the U.S. Trade Representative, to help develop the government’s positions in ongoing
trade remedy negotiations. Before entering government service I also had the opportunity to
advise parties on a variety of trade matters including, among other things, working on World
Trade Organization disputes. I believe that this experience will greatly assist me in pérforming
my responsibilities as Assistant Secretary should I be confirmed.

In conclusion, Mr, Chairman and Ranking Member Hatch, I would like to thank you and the
other members of the Committee for the great privilege of being considered by this body for this
important position. If confirmed, I look forward to working closely with you to ensure the trade
remedy laws are transparently and vigorously enforced. Thank you and I would be happy to
answer any questions you may have,
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SENATE FINANCE COMMITTEE
STATEMENT OF INFORMATION REQUESTED OF NOMINEE

A.  BIOGRAPHICAL INFORMATION
Name: {Include any former némes used.)
Paul Piquado
Position to which nominated:
Assistant Secretary of Commerce for Import Adminisiration
Date of nomination: ‘

March 4, 2011

) Address: {List current residence, office, and mailing addresses.)

Residence

Office

Date and place of birth:
July 3, 1970, Silver Spring, MD

Marital status: (Include maiden name of wife or husband's name.}

Names and ages of children:
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Education: (List secondary and higher education institutions, dates
attended, degree received, and date degree granted.)

Fletcher School of Law & Diplomacy, Tufts University. Attended periodically
between 09/1995 and 05/1999 as part of joint degree program. M.A.in Law &
Diplomacy issued 12/1999.

New York University School of Law. Attended between 09/1997 and 05/1999.
J.D. issued 05/1999.

Boston College School of Law. Attended between 08/1996 and 05/1997.

Williams College. Attended between 09/1989 and 06/1993. B.A. issued
06/1993.

Employment record: {List all jobs held since college, including the fitle or
description of job, name of employer, location of work, and dates of
employment.)

U.S. Department of Commerce, Import Administration, Washington, DC. Deputy
Assistant Secretary for AD/CVD Policy & Negotiations. 3/2010 — Present.

Commonwealth of Pennsylvania, Office of Trade Policy, Washington,
DC/Harrisburg, PA. Executive Director. .11/2004 — 3/2010.

Sidley Austin Brown & Wood LLP, Washington, DC. Associate. 06/2002 —
09/2004.

Powell, Goldstein, Frazer & Murphy, LLP, Washington, DC. Summer
Associate/Associate. 06/1997 — 08/1997, 08/1988 — 09/1998, 05/1999 -
06/1999, 11/1999 — 05/2002.

Keane & Marlowe, East Brunswick. Law Clerk. 10/1 998 — 04/1999.

Kaye, Scholer, Fierman, Hays & Handler LLP, Washington, DC. Summer
Associate. 05/1998 — 08/1998.

Industrial Bank of Japan, New York, NY. Summer Researcher. 07/1996 —
08/1996.

Organization of American States, Trade Unit, Washington, DC. Summer
Researcher/Consultant. 05/1996 — 07/1996, 08/1996 — 11/1996.
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U.S. Department of Justice, Antitrust Division, Washmgton DC. Paralegal
Specialist. 01/1994 — 08/1995.

Peyser & Associates, Washington, DC. intern. 09/1993 — 12/1993. .

Government experience: {List any advisory, consultative, honorary, or
other part-time service or positions with Federal, State or local
governments, other than those listed above.)

Member — Office of the U.S. Trade Representative, Intergovernmental Policy
Advisory Committee on Trade (IGPAC), 2005 to 2010.

Business relationships: (List all positions held as an officer, director,
trustee, partner, proprietor, agent, representative, or consultant of any
corporation, company, firm, partnership, other business enterprise, or
educational or other institution.)

Member — Tipton Tampico; LEC. 2009 - Present.

Memberships: (List all memberships and offices held in professional,
fraternal, scholarly, civic, business, charitable, and other organizations.)

Member — New York State Bar. 2003 — Present.

Member ~ Massachusetts State Bar. 1999 — Present.

Member — District of Columbia Bar. 2001 - Present.

Member — U.S. Supreme Court Bar. 2003 — Present.

Member — Williams College Alumni Association. 1993 — Present.

Treasurer — Williams College Alumni Association Class of 1993. 2003 — Present.

Associate Class Agent — Williams College Alumni Association Class of
1993. 1994 — Present.

Member — Fletcher School of Law & Diplomacy Alumni Association. 1999 —

Present.

Member — NYU School of Law Alumni Association. 1999 — Present.

Member — 1 World Aero & Flight Club. 2008 - Present.

Member ~ Aircraft Owner & Pilots Association. 2009 — Present.

President — 1801 Wyoming Ave., NW Tenants Association. 2006 — Present.

Political affiliations and activities:

a. List all public offices for which you have been a candidate.
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Wirite-in candidate for Washington, DC Advisory Neighborhood
Commission-(unpaid nonpartisan position), November 2008.

List all memberships and offices held in and services rendered to all
political parties or election committees during the last 10 years.

Democratic party. DNC phone-banking, 2004 and 2008 presidential
elections.

Itemize all political contributions to any individual, campaign
organization, political party, political action committee, or similar
entity of $50 or more for the past 10 years.

To the best of my recollection:

i Barack Obama for President (approx. $200).
ii. John Kerry for President (approx. $200).

Honors and Awards: (List all scholarships, fellowships, honorary degrees,
honorary society memberships, military medals, and any other special
recognitions for outstanding service or achievement.)

US-Spain Council Young Leaders Fellowship, 2008.

European Union Visitors Programme Fellowship, 2008.

German Marshall Fund of the United States, Manfred Worner Fellowship, 2002,

DACOR-Bacon House, Angier Biddle Duke Award Recipient, 1996.

Published writings: (List the titles, publishers, and dates of all books,
articles, reports, or other published materials you have written.)

To the best of my knowledge/recollection:

Brett Kappel & Paul Piquado, Internet Privacy: The Wrong Model, Nat'l
L.J., Aug. 27, 2001.

Paul Pigquado, Brazil: Culture and Politics in a New Industrial Powerhouse,
30 NYU J. Int'} Law & 475 (Fall 1997/Winter 1998) (Book Annotation).

Paul Piquado, Egypt — A Reader's Guide, U.S. Department of State,
Foreign Service Institute, 1992,
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Speeches: {List all formal speeches you have delivered during the past five
years which are on topics relevant to the position for which you have been
nominated. Provide the Committee with two copies of each formal speech.)

Remarks to NAFTZ Annual Meeting, September 2010, attached.

Qualifications: (State what, in your opinion, qualifies you to serve in the
position to which you have been nominated.)

Since March 2010, | have served as Deputy Assistant Secretary for Antidumping
and Countervailing Duty Policy and Negotiations in the U.S. Department of
Commerce’s Import Administration. in this capacity | am, among other things,
responsible for overseeing the development and implementation of policies
governing the administration of the AD/CVD statutes. | also coordinate within the
Import Administration the monitoring and analysis of foreign subsidy and trade
remedy actions, including practices that may affect U.S. commercial interests in
overseas markets.

Prior to joining the Commerce Depariment, | served as the executive director of
the Office of Trade Policy for the Commonwealth of Pennsylvania, where | was
the principal advisor to the Governor on international trade and investment policy,
and as a cleared external advisor to USTR’s Intergovernmental Policy Advisory
Committee on Trade.

Before entering government service, | worked in private law practice at Sidley
Austin Brown & Wood and Powell Goldstein Frazer & Murphy LLP where |
advised parties on multiple trade issues including international trade disputes and
arbitrations.

B. FUTURE EMPLOYMENT RELATIONSHIPS

Will you sever all connections with your present employers, business
firms, associations, or organizations if you are confirmed by the Senate? If
not, provide details. : :

1 am currently employed by the federal government. | have severed all
connections with prior employers and, as described below, if confirmed will sever
all other connections necessary to avoid conflict of interest issues.
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Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service with th
government? If so, provide details. :

No.

Has any person or entity made a commitment or agreement to employ your
services in any capacity after you leave government service? If so, provide
details.

No.

If you are confirmed by the Senate, do you expect to serve out your full
term or until the next Presidential election, whichever is applicable? If not,
~ explain. :

Yes.
C. POTENTIAL CONFLICTS OF INTEREST

Indicate any investments, obligations, liabilities, or other relationships
which could involve potential conflicts of interest in the position to which
you have been nominated.

‘In connection with the nomination process, | have consuited with the Office of
Government Ethics and the Department of Commerce’s designated agency
ethics official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an ethics agreement that
| have entered into with the Department's designated agency ethics official and
that has been provided to this Committee. | am not aware of any other potential
conflicts of interest.

Describe any business relationship, dealing or financial transaction which
you have had during the last 10 years, whether for yourself, on behalf of a
client, or acting as an agent, that could in any way constitute or resultin a
possible conflict of interest in the position to which you have been
nominated.

In connection with the nomination process, | have consulted with the Office of
Government Ethics and the Department of Commerce’s designated agency
ethics official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an ethics agreement that
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| have entered into with the Department's designated agency ethics official and
that has been provided to this Committee. | am not aware of any other potentiai
conflicts of interest.

Describe any activity during the past 10 years in which you have engaged
for the purpose of directly or indirectly influencing the passage, defeat, or
modification of any legislation or affecting the administration and
execution of law or public policy. Activities performed as an employee of
the Federal government need not be listed.

To the best of my recollection/knowledge:

» In my capacity as a member of USTR’s Intergovernmental Policy Advisory
Committee on trade | sought to encourage federal officials to adopt trade
policies of interest to states. )

» In my capacity as executive director of the Commonwealth of Pennsylvania's
Office of Trade Policy | had conversations with and prepared materials for
Congressional staff related to provisions of the Trade and Globalization
Adjustment Assistance Act of 2009 that were of interest to the
Commonwealth and states in general.

« Inmy capacity as executive director of the Commonwealth of Pennsylvania’s
Office of Trade Policy | had conversations with and prepared materials for
Congressional staff on the adoption of duty drawback legislation of interest to
the Commonwealth.

* In my capacity as executive director of the Commonwealth of Pennsylvania’s
Office of Trade Policy | prepared draft letters, testimony, and other materials
that were used to encourage federal officials to adopt positions in then-
pending Section 421, ITC, Treasury Department, and Doha Round
proceedings.

» Prepared legal research and draft filings for law firm panner on behalf of a
firm client with an interest in an FCC notice and comment proceeding on
directory assistance.
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s Prepared legal research for law firm partner that was incorporated into
Congressional "leave behind” for firm client with an interest in proposed
pharmaceutical-related legislation.

s Prepared legal research for law firm partner that was incorporated into
materials distributed to Congressional staff on behalf of a firm client with an
interest in discussions on investment and takings law.

1 am incorrectly identified as having lobbied on behalf of PhRMA in 2002 and
2003 lobbying reports that my then employer filed with the Senate. During this
time | was primarily handling litigation matters for this client, and never lobbied on
‘its behalf.

Explain how you will resolve any potential conflict of interest, including any
that may be disclosed by your responses to the above items. (Provide the
Committee with two copies of any trust or other agreements.)

In connection with the nomination process, | have consuited with the Office of
Govemment Ethics and the Department of Commerce’s designated agency
ethics official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an ethics agreement that
I have entered into with the Department's designated agency ethics official and
that has been provided to this Committee. 1 am not aware of any other potential
conflicts of interest. :

Two copies of written opinions should be provided directly to the
Committee by the designated agency ethics officer of the agency to which
you have been nominated and by the Office of Government Ethics
concerning potential conflicts of interest or any legal impediments to your
serving in this position. ’

Please see materials separately provided.

The following information is to be provided only by nominees to the
positions of United States Trade Representative and Deputy United States
Trade Representative:

Have you ever represented, advised, or otherwise aided a foreign
government or a foreign political organization with respect to any
international trade matter? If so, provide the name of the foreign entity, a
description of the work performed (including any work you supervised), the
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time frame of the work {e.g., March to December 1995), and the number of
hours spent on the representation.

N/A

. D. LEGAL AND OTHER MATTERS

Have you ever been the subject of a complaint or been investigated,
disciplined, or otherwise cited for a breach of ethics for unprofessional
conduct before any court, administrative agency, professional association,
disciplinary committee, or other professional group? If so, provide details.

Not that | am aware.

Have you ever been investigated, arrested, charged, or held by any Federal,
State, or other law enforcement authority for a violation of any Federal,
State, county or municipal law, regulation, or ordinance, other than a minor
traffic offense? If so, provide details.

Not that | am aware.

Have you ever been involved as a party in interest in any administrative
agency proceeding or civil litigation? If so, provide details.

No.

Have you ever been convicted (including pleas of guilty or nolo
contendere) of any criminal violation other than a minor traffic offense? If
so, provide details.

No.

Please advise the Committee of any additional information, favorable or
unfavorable, which you feel should be considered in connection with your
nomination.

None.

E.  TESTIFYING BEFORE CONGRESS

If you are confirmed by the Senate, are you willing to appear and testify
before any duly constituted committee of the Congress on such occasions
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as you may be reasonably requested to do so?
Yes.

If you are confirmed by the Senate, are you willing to providé such
information as is requested by such committees?

Yes.
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Paul Piquado
Nominee for Assistant Secretary of Commerce for Import Administration
Confirmation Hearing before the Senate Finance Committee
September 12, 2011
Questions for the Record

Senator Baucus

Baucus Question 1:

Mr. Piquado, I’ve heard from honey producers in my state of Montana who are concerned
that the antidumping duty order on honey from China is being evaded by fraudulent
imports of Chinese honey through other countries. If confirmed, would you commit that
Import Administration will work with CBP wherever possible on their anti-evasion
efforts?

Answer:

1 find efforts to evade the Department of Commerce’s antidumping (AD) or countervailing duty
(CVD) orders to be extremely disturbing and understand that the Department has worked closely
with other agencies, including Customs and Border Protection (CBP), to develop information
that has resulted in the indictment of eleven German and Chinese executives for attempting to
evade the Department’s orders on honey. If confirmed, I assure you that I will closely monitor
the Department’s work in this area, and will coordinate fully with CBP and other government
agencies that have jurisdiction over parties that seek to evade the Department’s orders on honey
and other products.

Baucus Question 2:
I support the goals of the President’s National Export Initiative. Doubling U.S. exports in

the next 5 years will create more American jobs and help our economy recover faster. If
confirmed, what role will you play in supporting the President’s National Export
Initiative? How will you ensure your efforts deliver real results?

Answer:

Efforts to enhance U.S. commercial competitiveness and maximize the potential of U.S.
exporters can be undermined by unfair trade practices of governments and firms abroad; making
the robust enforcement of the trade laws and agreements a key component of the National Export
Initiative (NEI).

In support of this goal, the Department last year announced a package of proposals that are
designed to enhance the Departmenf’s ability to administer the trade remedy laws. While a
number of these proposals have been implemented, others remain in the rulemaking process. If
confirmed, I intend to seek to ensure that any remaining proposals are adopted in a timely
manner, where appropriate. I also understand that units in Import Administration (IA) provide a
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variety of important services that may not be familiar to many U.S. firms. Among other things,
IA provides counseling services to parties that may be interested in filing an AD or CVD
petition. IA also helps preserve U.S. access to important foreign export markets by monitoring and
participating in foreign trade remedy proceedings. If confirmed, I intend to work to ensure that
companies are fully aware of these important services that help promote exports and remedy the
market-distorting effects of unfair trade, and that these services are accessible and effective.

In addition to the work that I would oversee regarding enforcement of the AD/CVD laws, I
understand that proposed regulations issued by the Foreign Trade Zones Board (FTZ) should
dramatically enhance the ability of U.S. manufacturers to use the FTZ program to compete in
export markets. If confirmed, I will work with the FTZ Board to finalize and implement the
revised regulations in order to support the President’s National Export Initiative by helping U.S.
manufacturers increase exports from FTZ facilities.

Finally, the Import Administration’s Office of Textiles and Appare] administers and enforces
agreements and preference programs concerning the textile, apparel, footwear and travel goods
industries and works to ensure fair trade and a level playing field for these industries to enhance
their competitiveness in international markets. The office has an active export promotion
program that assists small- and medium-sized U.S. textile and apparel firms to develop and
expand their export markets helping job retention and creation in this and related sectors. If
confirmed, I will also work in support of the President’s National Export Initiative by continuing
the development of new export market opportunities for textile and apparel companies.

Senator Hatch

Hatch Question 1:
The Foreign Trade Zones (FTZ) Board, which the pesition you have been nominated for

would supervise, has proposed new regunlations that are lengthier and more complex than
the current regulations. Meanwhile, the President has announced an initiative to simplify
federal government regulations and make them more business-friendly. Industry has
raised a number of concerns in comments sent to the Commerce Department that the
proposed new FTZ Board regulations are overly burdensome.

There appears to be a contradiction between the cambersome complexity of the proposed
new FTZ Board regulations and the Obama Administration’s policy of regulatory
simplification.

If confirmed, how will you reconcile this contradiction? Moreover, recent reports indicate
that industry has requested additional time to submit comments regarding the proposed
FTZ regulations. Will you commit fo meet and work with industry, if confirmed, to ensure
that any changes to FTZ regulations improve the program and streamline the regulations?
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Answer:

I understand that the Foreign Trade Zone (FTZ) program is an important tool for many U.S.
operations to remain competitive internationally, and that the proposed regulations are intended
to enhance significantly the FTZ program’s ability to assist U.S. exporters and manufacturers. It
is my understanding that the new regulations are actually aimed at simplifying and expediting the
FTZ application process, a goal which I support. I also understand that the FTZ Board is now
reviewing all comments received during the extended public comment period to determine the
extent to which further revisions may be needed to the proposed regulations.

I am committed to the President’s National Export Initiative, and if confirmed, I will work with
the FTZ Board to finalize these proposed regulations so that U.S. exporters and manufacturers
can benefit from the simplified and expedited procedures.

Senator Hatch #2:

Both the U.S. courts and the World Trade Organization have ruled that concurrent anti-
dumping and countervailing duty cases on the same products from non-market economy
countries like China and Vietnam have to take into account the problem of double-
counting remedies in the application of any offsetting duties. What are your views on how
the Department of Commerce should come into compliance with these decisions?

Answer:

I understand that the Administration believes that the decision of the Court of International Trade
in GPX is in error, and has appealed that decision to the Court of Appeals for the Federal Circuit.
1 expect that the decision of the Appellate Court, sometime this fall, will clarify the law with
respect to these issues.

Additionally, I understand that the Administration believes strongly that the decision of the
World Trade Organization (WTO) Appellate Body in the China antidumping and countervailing
duty (AD/CVD) case is a clear example of overreaching, in which the Appellate Body imposed
upon the United States restrictions on the application of trade remedies to China to which the
WTO Members never agreed. On April 21, 2011, the United States notified the WTO Dispute
Settlement Body that the United States intends to comply in this dispute with its WTO
obligations and will be considering carefully how to do so within a reasonable period of time.

I am aware that the Department of Commerce, together with the United States Trade
Representative (USTR), is considering what steps should be taken in response to the findings of
the Appellate Body. If confirmed, I will work to ensure that the Department works closely with
USTR and stakeholders to comply with the United States’ WTO obligations while ensuring that
U.S. workers and firms continue to have access to both the AD and CVD remedy. If confirmed,
1 also commit to consult with Congress as the Administration develops its approach to coming
into compliance with the Appellate Body decision.
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Senator Schumer

CHINA CURRENCY

Schumer Question 1:

In March 2010, President Obama announced the National Export Initiative with the goal of
doubling U.S. exports over the next five years. The Commerce Department leads the
Administration’s trade promotion efforts and is therefore largely responsible for the
success of this initiative. Given that China’s currency undervaluation has given Chinese
products an unfair competitive advantage over their U.S. counterparts in export markets, do
you agree that addressing China’s currency undervaluation would greatly help us reach the
President’s goal?

Answer:

1t is important to note that the law provides the U.S. Department of the Treasury the authority to
determine whether a country manipulates the rate of its currency exchange for the purpose of
preventing effective balance of payments adjustment or gaining unfair competitive advantage in
international trade. '

The Department of Commerce has the authority to administer the countervailing duty (CVD)
laws and to initiate a CVD investigation when a petition meets the statutory initiation
requirements. Iunderstand that the Department’s decision in the Aluminum Extrusions case not
to initiate an investigation into allegations that China’s currency practices subsidized the
production of Chinese extrusions is the subject of ongoing litigation. Consistent with its position
in that litigation, the Department is required to analyze all new subsidy claims on their merits
based on the statute and record of the particular proceeding in question. As such, if confirmed, [
intend to support the President’s National Export Initiative by fully enforcing the trade remedy
laws. 1 will examine any additional allegations that the Department may receive that China’s
currency regime constitutes a countervailable subsidy independently and based on their merits
under the statute.

Schumer Question 2:

The Commerce Department now applies the countervailing duty law to the People’s
Republic of China. Since taking this step, Commerce has conducted numerous
investigations of subsidized industries in China. However, Commerce has declined to even
initiate an investigation of whether China’s deliberate currency undervaluation constitutes
a countervailable subsidy. This hurts the United States, harms our ability to export, harms
our workers, and harms other countries as well. If you are confirmed, will you instruct
Import Administration fo investigate these practices to determine whether they provide a
countervailable subsidy under U.S. law?
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Answer:

I understand that the Department has previously declined to investigate allegations that China’s
currency practices provide a subsidy to Chinese producers because these allegations did not
sufficiently allege and support the claim that any undervaluation of China’s unified currency is
“specific” (significantly limited in distribution), as required under the countervailing duty law.
While this matter is currently the subject of litigation before the U.S. Court of International
Trade, I assure you that, if confirmed, I will independently examine on their merits under the
statute any additional allegations that the Department may receive that China’s currency regime
constitutes a countervailable subsidy.

FOREIGN TRADE ZONES

Schumer Question 3:

A number of requests for FTZ subzones have targeted the antidumping relief that protects
a domestic manufacturer in my state and its workers. Using dumped or subsidized inputs
from China and other countries for manufacturing in FTZs without paying AD/CVD
duties would have a significant negative economic impact on this manufacturer, the region,
and local jobs. Can you assure me that you will protect our trade laws and the integrity of the
FTZ program by not allowing subzones to be misused in this way?

Answer:

The Foreign Trade Zone (FTZ) regulations clearly state that FTZ procedures will not be used to
circumvent anti-dumping or countervailing duty actions, and require the payment of antidumping
(AD) and countervailing duty (CVD) duties on merchandise when it leaves a zone for U.S.
consumption. The FTZ regulations do not preclude the use of materials subject to AD/CVD in
manufacturing for export, but any such activity requires advance approval from the FTZ Board
based on a positive public-interest finding. If confirmed, I will work with the FTZ Board to
maximize the positive impacts of the FTZ program for companies and communities across the
United States.

CHINESE EXPORT TAX ADJUSTMENT

Schumer Question 4:

In the antidumping law, Congress directed the Commerce Department to deduct certain
export taxes from U.S. price in calculating the margin of dumping. Failing to do so
artificially reduces the margin calculated. Despite this clear requirement, Commerce has
failed to deduct these taxes in AD cases involving China (and other nonmarket economy
countries). Commerce announced that it intends to change its practice and begin reducing
the U.S. price in cases involving China to account for export taxes and other similar
charges. When will you implement this proposed change in export tax practice in AD cases
involving China? If you cannot provide a precise date, will you assure me that the change in
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practice will be implemented without further delay, including in ongoing investigations and
reviews?

Answer:

The Department of Commerce issued for public comment its Trade Law Enforcement Initiative
proposal on value-added (VAT) and export taxes earlier this year. I understand that the
Department received numerous comments on the proposal, spanning the interests of domestic
manufacturers, importers, and other interested parties.

1 understand that the Department anticipates finalizing the review of its practice with regard to
VAT and export taxes in the near future. If confirmed, I commit to you to make finalization of
the agency’s work on these trade law enforcement proposals a priority.

APPLICATION OF TRADE REMEDY LAWS TO CHINA

Schumer Question 5:

In March of this year, the WTO Appellate Body issued another highly criticized decision
that undermines our ability to remedy injurious dumping and subsidization of goods
imported from China. Once again, the Appellate Body over-reached and created
obligations the U.S. never agreed to. Both antidumping and countervailing duty remedies
remain critical to American industry and their workers and communities. If you are
confirmed, what will you do to ensure that both remedies remain viable against injurious
imports from non-market economies like China?

Answer:

I am very concerned and frustrated that the World Trade Organization (WTO) Appellate Body
overreached in reversing the panel’s findings on “public bodies” and “double remedies.” 1
understand that the Department is reviewing the Appellate Body report so as to understand fully
its implications and believes that U.S. law and the WTO Agreements allow it to apply both AD
and CVD remedies to non-market economies, like China and Vietnam, as the remedies are
designed to remedy two different and very distinct types of unfair trade. On April 21, 2011, the
Administration stated that the United States intends to comply in this dispute with its WTO
obligations and will be considering carefully how to do so. If confirmed, [ will work to ensure
that the Department, together with the United States Trade Representative, consults with
Congress and stakeholders in determining a path forward to bring the United States into
compliance with its WTO obligations, while also seeking to ensure that U.S. firms and workers
continue to have access to both the AD and CVD remedies.
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ADVERSE WTO DECISIONS ON ZEROING

Schumer Question 6:

The WTO Appellate Body has issued a string of faulty and highly criticized decisions
involving the U.S. zeroing methodology used in Commerce’s antidumping decisions. In
December 2010, the Commerce Department responded by issuing a Federal Register notice
that started the process of implementation. The United States has also separately
maintained that it would continue to press for reversal of those decisions in the Rules
negotiations.

As currently drafted, Commerce’s implementation proposal would do absolutely nothing to
ensure that American businesses and working men and women will continue to have access
to effective remedies against unfair trade practices. Given that a conclusion fo the Rules
negotiations is not in sight within the near future, how will you modify the existing strategy to
maintain the effectiveness of U.S. antidumping laws? What other approach is possible at the
WTO to rebalance our rights and obligations?

Answer:

1, too, am concerned about weakening the remedy for injurious pricing practices afforded by the
antidumping law. Accordingly, the Department has moved forward deliberately and cautiously
with a compliance proposal with the primary objective that the antidumping law remain an
effective remedy for U.S. businesses and workers injured by dumping. The United States has
consistently stated that it intended to comply with its WTO obligations in connection with the
findings against zeroing, despite its profound disagreement and disappointment with those
findings. Iunderstand that after extensive internal discussion and interagency consultation, and
consultations with the Senate Finance Committee and the House Ways and Means Committee,
the Department has issued a proposal for coming into compliance with the findings.

The proposal, released for public comment in December 2010, would adopt an antidumping duty
calculation methodology that parallels the methodology the Department currently applies in »
original investigations. The Department’s WTO-consistent methodology for its antidumping
calculations in original investigations was adopted in 2007 in response to prior WTO findings
against zeroing. The methodology applied in investigations is now familiar to the Department,
interested parties and stakeholders. The proposal is just that: a proposal. As required by section
123 of the Uruguay Round Agreements Act, there has been a period of public comment, during
which parties submitted more than 60 comments. If confirmed, I will work to ensure that any
final change to its methodology continues to provide petitioners with access to the trade remedy
laws, and will engage in further consultation with Congress before any implementation action
can be finalized and put into effect.
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Senator Snowe

Snowe Question 1:
Earlier this year I joined Sepator Brown (OH) in introducing S. 328, the “Currency

Reform for Fair Trade Act” to require the Department of Commerce to investigate
whether currency undervaluation provides a countervailable subsidy under our trade
rules. My bill mirrors legislation that passed the House in September 2010 by broad,
bipartisan margins. Does the Administration support this approach? If confirmed, would
you be willing to initiate such an investigation?

Answer:

1 am told that the Administration is reviewing the proposed legislation and shares the goal that
the RMB should appreciate further and faster, but I am unaware of a formal position by the
Administration on the proposed legislation. Strong enforcement of U.S. trade remedy laws isa
priority for me. Consistent with this priority, if confirmed, I will work to ensure that any
legislation that becomes law is fully enforced.

Current U.S. statute sets forth specific legal requirements that must be met by the petitioner in
order for the Department of Commerce to investigate an alleged subsidy. In future
countervailing duty proceedings, the domestic petitioning industry can, of course, elect to make a
currency allegation, and the Department will evaluate the merits of the allegation in light of the
supporting evidence and the statutory initiation standard.

Snowe Question 2:

Our antidamping and countervailing duty laws provide American producers the ability to
counter injurious unfair trade practices and ultimately allow for the imposition of
additional duties on unfair imports. Most companies play by the rules, but when certain
unscrupulous foreign exporters invent schemes to avoid paying these duties it puts workers
in Maine at a severe disadvantage and bilks our government out of millions of dollars in
uncollected fees. In May I joined Senator Wyden in introducing S. 1133, the “ENFORCE
Act” to take steps to stop this cheating. Does the Administration support this approach? If
confirmed, will you commit to a policy of zero tolerance for fraud in trade investigations?

Anpswer:

T'am unaware of a formal position by the Administration regarding the ENFORCE Act.
However, I am committed to the robust enforcement of the unfair trade laws. In addition to the
Department’s own authority to address circumvention as defined by the antidumping (AD) and
countervailing duty (CVD) laws, I understand they are committed to working with Customs and
Border Protection (CBP), Immigration and Customs Enforcement and the Department of Justice
to assist them in addressing allegations of duty evasion, transshipment, and fraud that fall within
their jurisdictions. If confirmed, I will support continued and increasingly closer coordination
with these partner agencies in an effort to minimize evasion of the Department’s orders.
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Snowe Question 3:

As Assistant Secretary, what would you do to make the anti-dumping and countervailing
duty laws more effective?

Answer:

If confirmed, my top priority would be to robustly enforce and enhance the effectiveness of the
antidumping and countervailing duty laws. To achieve this, my top priorities would be to: work
to implement the Trade Law Enforcement Initiatives as quickly as possible; pursue additional
cooperation and information sharing efforts with CBP to prevent evasion of the Department’s
AD and CVD orders; and work to ensure that U.S. businesses and workers are fully aware of the
AD and CVD laws and the services that the Department can provide to facilitate the use of those
laws.

If confirmed, I will ensure that the laws and programs within the jurisdiction of the Import
Administration are applied and enforced as fully and robustly as possible, in a manner that is
open and transparent.

Senator Wyden

Wyden Question 1:

As you and I discussed earlier, foreign producers, especially those in China, are laundering
merchandise through third-countries in order to evade anti-dumping and countervailing
duties ~ the duties that remedy unfair trade. Senators Snowe, Schumer, Cardin, Baucus
and Hatch are all committed to legislation to deal with this pressing problem that is
undermining American manufacturing and jobs.

If confirmed as Assistant Secretary, what will Import Administration do differently in
order to more quickly identify laundered merchandise and prevent its importation?

Answer:

1 am extremely disturbed by efforts to circumvent or evade the Department of Commerce’s
orders. If confirmed, I will ensure that the Department investigates vigorously all properly filed
circumvention allegations and holds liable for duties the parties found to be circumventing an
order. In the event that the Department becomes aware of or otherwise develops information
involving the possible evasion of its orders that falls within the jurisdiction of other government
agencies (e.g., involving allegations of transshipment, mislabeling, or fraud) I will, if confirmed,
likewise work to ensure that these matters are swiftly communicated to enforcement officials at
Customs and Border Protection (CBP), Immigration and Customs Enforcement and the
Department of Justice. As this is an issue that demands ongoing attention, if confirmed, I will
ensure that Department of Commerce officials communicate with CBP on these matters at least
every thirty days and, when appropriate, to personally raise specific matters of concern directly
with my counterparts at CBP.
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Wyden Question 2:

A major hole in trade enforcement lies with new shippers — foreign suppliers — who are
able to obtain importing and bonding privileges that do not accurately reflect their risk of
nonpayment of duties.

What are your views about the “new shipper bonding privilege” — to what degree does it
contribute to non-payment of anti-dumping and countervailing duties?

Answer:

On April 26, 2011, the Department published a proposed modification of its regulations
regarding the practice of accepting bonds during the provisional measures period in antidumping
(AD) and countervailing duty (CVD) duty investigations. The Department’s regulations describe
the preliminary determination in AD and CVD investigations as the first point at which the
Department may provide a remedy if Commerce preliminarily finds that dumping and/or
countervailable subsidies have occurred. The regulation at 19 CFR 351.205(a) states that, “[tlhe
remedy (sometimes referred to as ‘provisional measures’) usually take the form of a bonding
requirement to ensure payment if antidumping or countervailing duties ultimately are imposed.”
The proposed modification would establish that the provisional measures during an AD or CVD
investigation will normally take the form of a cash deposit. '

Requiring that provisional measures will normally take the form of a cash deposit should help
strengthen the administration of the nation’s AD and CVD laws by making importers directly
responsible for the payment of AD and CVD duties. This change should help to ensure that the
U.S. Government collects the full amount of the duties owed if an investigation results in the
imposition of an AD or CVD order and, further, it should reduce some of the burdens that CBP
faces when trying to collect AD/CVD duties. I am pleased to inform you that Commerce
recently issued a final decision in this matter,

In addition to revising this provisional measures provision, I agree that the manner in which the
Department treats new shippers, and the legal provisions governing the new shipper bonding
privilege, can present difficulties with respect to duty collection. If confirmed, I look forward to
providing technical guidance to you and other members of Congress regarding proposals to
modify the new shipper bonding rules. If confirmed, I also intend to work to ensure that
Commerce considers carefully whether the sales that new shippers present for review to the
Department are bona fide sales.

Wyden Question 3:

As you know, a very important function of Import Administration is to give Customs
timely information about the correct anti-dumping and countervailing duty to assess.

If confirmed, are you committed to ensuring that Customs receives timely final liquidation
instractions on merchandise subject to anti-dumping and countervailing duties?
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Answer:
1 understand that the Department works closely with CBP’s Office of International Trade and its

AD/CVD Policy and Programs Office to ensure the conveyance of clear and accurate liquidation
instructions. For example, the Department has developed boilerplate instructions (including
liquidation instructions) to serve as a guideline for its analysts. The Department also provides
CBP with an opportunity to comment on its boilerplate instructions and considers and addresses
all comments, suggestions and concerns CBP may have with the Department’s boilerplate. Itis
my understanding that CBP often comments and suggests clarifications to Commerce’s
instructions prior to posting them for CBP port action, and that Commerce reviews and considers
each of CBP’s concerns to ensure its instructions can be executed effectively and expeditiously
by port personnel.

To complement this process, I am aware that the Department and CBP designed and
implemented the AD/CVD portion of the Automated Commercial Environment (ACE), a system
that can electronically communicate liquidation instructions. Specifically, an inquiry system was
built into ACE to address the issue of clarity of instructions. CBP port personnel utilize this
system to pose questions to the Department regarding liquidation issues. Also, a messaging
system was created to track the sending and posting of the Department’s liquidation instructions.
This aspect of the new system enables quicker processing of liquidation instructions by CPB. If
confirmed, I commit to adhere to and build upon these efforts in order to ensure the timely
issuance of liquidation instructions.

Wyden Question 4:

I recently suggested in a letter to President Obama that the Department of Commerce
should consider self-initiating an investigation to determine whether anti-dumping and
countervailing duties (AD/CVD) are warranted for imported solar panels from China.
These imports have surged in recent years and appear to be causing material injury to U.S.
producers.

Is the Department of Commerce looking into this issue and considering whether to initiate
an AD/CVD investigation?

Answer:

The Department of Commerce has the authority to self-initiate a trade remedy investigation and
has exercised this authority when appropriate in the past. The law requires the Department’s
trade remedy decisions, including a decision to self-initiate a case, to be supportable by record
evidence and subject to review in the courts, In order for the Department to self-initiate an
investigation; the statute requires sufficient evidence of dumping or subsidization and injury to
be presented to satisfy the statutory standards. While I cannot say how the Department would
proceed nor could I make such a determination at this time, if confirmed, T assure you that I am
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committed to fully enforcing the trade remedy laws and will not hesitate to pursue an
investigation that has domestic industry support and participation whenever the statutory
requirements are satisfied.

Senator Stabenow

Stabenow Question 1: .

More and more, we are secing countries like China impose export restrictions on raw
materials. This gives companies who use those raw materials in those countries a distinct
advantage. Meanwhile, U.S. companies must pay highly inflated prices for these raw
materials due to the reduced supply outside the restricting country. China is even telling
foreign companies that, if they move their operations to China, the companies can have
preferential access to raw materials. Some of the most egregious examples are with rare
earth elements, which are crucial for advanced batteries other cutting-edge technologies,
including those for the military. Do you support the Department’s previous determination
that such restraints may be countervailable?

Answer:

1 understand that in some prior countervailing duty cases, including cases involving exports from
China, the Department of Commerce has countervailed certain export restraints where
Commerce determined that those restraints met the statutory criteria for a countervailable
subsidy. I assure you that, if confirmed, the Department will continue to investigate any such
export restraints where they are properly alleged, and will countervail in full any such measures
where they are determined to be countervailable subsidies.
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Statement of Ambassador Michael Punke
Before the Senate Finance Committee
September 12, 2011

Thank you, Chairman Baucus, Senator Hatch, and distinguished Members of the

Finance Committee.

I want to start today by expressing my gratitude to President Obama for his
confidence in nominating me to serve as Deputy U.S. Trade Representative and
U.S. Ambassador to the World Trade Organization. I am also grateful for the
bipartisan support expressed for my nomination by this Committee after my last
hearing, in 2009, and for the ongoing support of U.S. Trade Representative Ron
Kirk.- Mr. Chairman, I will always be appreciative for my first opportunity in

public service — a job on your staff which you gave me in 1991.

Finally, I wish to express my extreme gratitude to my wife, Traci, and to our two
children, Sophie and Bo. They have been supportive and patient travelers

throughout this entire process.

Mr. Chairman, it has been the greatest honor and privilege of my career to serve,

since March 2010, as an appointee to the position for which I am nominated. It is
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my great hope that I will be able to continue to serve in this position with the

advice and consent of the Senate.

There is much work to do. The World Trade Organization (WTO) stands today as
the embodiment of the work of generations of Americans in bipartisan support of a
rules-based system of international trade. Not just any rules, but rules that reflect

the American view of the importance of fair rules-based competition.

And WTO rules have teeth. The WTO is unique among multilateral institutions,
because there are consequences for failure to comply with the rules. The WTO
provides a process for binding dispute resolution and the possibility for WTO
members to apply sanctions where necessary to secure compliance with rulings
that result from that process. Guaranteed access to procedures for enforcing trade
rules corrects one of the great shortcomings of the old GATT system. The WTO
dispute resolution process is not perfect, but it is very good, and we have used it

aggressively to promote and to defend American interests.

So as a repository of rules and a forum for resolving disputes over their
implementation, the WTO provides one of the bulwarks of our global economy.

The value of this system has been proved up during the financial crisis, when, with
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few exceptions, countries declined to resort to the sort of protectionist measures

that would have deepened the crisis and made recovery much harder.

Despite these positive aspects, there is one area in which the WTO is
underachieving. To meet its potential, to meet American expectations, the WTO
must also be effective in its historical role as a forum for negotiations to open
markets. Opening new markets supports new trade opportunities, which is another
way of saying jobs. Jobs for our farmer and ranchers, jobs for our workers and

entrepreneurs.

Certainly it is no secret that the Doha Round of WTO negotiations are floundering.
As of next month, WTO Members will have been engaged in Doha negotiations

for a decade, with no end in sight.

At one level, the diagnosis for what ails the Doha Round is quite simple: Since
negotiations began in 2001, the world has changed dramatically. Above all, we’ve
watched the dramatic rise of emerging economies such as China, Brazil and India.
The Obama Administration, with the strong support of Congress, believes that
China and other emerging economies must shoulder new responsibilities to reflect

this change. So far, they have been unwilling to do so.
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Since the 2008 breakdown in Doha negotiations, the United States has put forward
a number of procedural and substantive ideas in an effort to achieve a breakthrough
in the negotiations. Speaking bluntly, the reticence of a number of our negotiating

partners has left us with very little to show for those efforts.

As we approach a biennial WTO Ministerial meeting this December, the time has
come for both an honest assessment of where we stand, and realistic guidance
about where we should go. The WTO operates by consensus, so it will be vital for

all WTO Members to participate in this effort.

One thing is clear: What we are doing today in the Doha negotiations is not
working. That is not a value statement, but a simple assessment of the facts. After
ten years, we’re deadlocked. The ability of the WTO’s collective membership to
acknowledge the reality of our situation will be the first test of whether we can
devise a credible path forward that will expand market access and strengthen the
institution. This is important for the Doha negotiations, but also for the broader

credibility of the WTO as a forum for trade negotiations.
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Mir. Chairman, one of the aspects of my job for which I am most grateful is the
relationship I have enjoyed with Members of this Committee and their staffs. As
the Administration has negotiated in Geneva, we have maintained an ongoing and
constrdctive dialogue with Congress. This dialogue has allowed us to project a
unified and strong position. Certainly this is a well to which I’ll hope to return

often in the weeks and months ahead.

Thank you for considering my nomination.
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SENATE FINANCE COMMITTEE
STATEMENT OF INFORMATION REQUESTED OF NOMINEE

A BIOGRAPHICAL INFORMATION

Name: (Include any former names used.) Michael Ward Punke
Position to which nomiinated: Deputy U.S. Trade Representative

Date of homination: January 26, 2011; Originally nominated: Septeniber 14,
2009 ;

Address: (List current residence, office, and mailing addresses.)

Residence:
Office:

Date and place of birth: December 7, 1964, Lovell, Wyoming

Marital status: (Include maiden name of wife or husband'’s name.)

Names and ages of. children:

Education: (List secondary and higher education institutions, dates attended,
degree received, and date degree granted.)

Torrington High School {Torrington, WY), 1979-1982, high school diploma

University of Massachusetts {Amherst),1982-1984 {including three
semesters of study abroad in Angers and Paris, France.

George Washingtdn University (Washington, DC) 1984-1986, B.A. 95186,
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Cornell Law School (Ithaca, NY), 1986-1989, J.D. 05/89

Employment record: (List all jobs held since college, including the title or
description of job, name of employer, location of work, and dates of
employment.) -

09/89 - 03/91: Assoclate Attorney, Hogan & Hartson, Washington, DC

03/91 - 01/93: International Trade Counsel, Office of Senator Max Baucus,
Washington, DC

1/93 — 02/93: Special Assistant to the National Security Advisor, the White
House, Washington, DC

02/93 - 03/95: Director for International Economic Affairs, National Security
Council/National Economic Council, The White House, Washington, DC

03/95 - 07/96: Senior Policy Advisor, Office of the United States Trade
Representative, Washington, DC

07/96 — 12/97; Founding Partner, Arrowhead Inteinational (publisher of
International regulatory directories), Washington, DC

»

01/98 ~ 06/03: Mayer; Brown, Rowe & Maw (of counsel, 01/98 — 12199,
partner, 01/00 — 06/03, Washington, DC :

07/03 — 12/09: Writer (publications listed below under questton 15),
Missoula Montana

07/03 - 12/09: Michael Punke Consulting, Missoula, Montana

01/04 — 12/09: Adjunct Professor, University of Montana; Missoula,
Montana

01/10 - 03/10: Consultant, Office of the United States Trade
Representative, Washington, DC

. 03/10 - present: Deputy U.S. Trade Representative and U.S. Ambassador

to the World Trade Organization, Geneva, Switzerland

Govemment experience: (List any advisory, consultative, honorary, or other part-
time service or positions with Federal, State or local govemments, other than
those listed above.)

09/84 — 12/85: Intern, Office of Senator Alan K. Simpson, Washington, DC
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06/85 - 08/85: Civillan Intern, Department of the Navy, Council of Personnel
Board, Arlington, VA

06/87 — 08/87: Civilian Intern, Judge Advocate General’s Corps, US Army
Europe and 7" Army; Contract Law Division, Heidelberg, Germany

06/06 — 01/07: International Trade Consultant, State of Montana, Helena
Business relationships: (List all positions held as an officer; director, trustee,
partner, proprietor, agent, representative, or consultant of any corporation,
company, firm, partnership, other business enterprise, or educational or other
institution.)
01/09 — present: Member (sole), Sawmlll Gulch Enterprises LLC, Missoula,
Montana. Umbrella company organized to receive payments for past works
as a writer. (For further information, see my ethics agreement of February
1, 2011, provided to the Finance Committee on February 4, 2011, by Don W.
Fox, General Counsel, US Office of Government Ethics, and my ethics
agreement of September 15, 2009, provided earlier to the Committee.)
Past Clierits of Michael Punke Consulting:

Mayer, Brown, Rowe & Maw: 07/03 - 05/07

Pharmaceutical Manufacturers Association: 08/03 ~ 08/03

Bilotechnology Industry Organization: 09/05 - 11/06

International Cinematographers Guild: 10/06 — 11/06

State of Montana: 06/06 — 01/07

Washington Corporations/Dennis and Phyllis Washington
Foundation/Butte Heritage Center (related entities): 03/07 — 03109

Memberships: (List all memberships and offices held in professional, fratemnal,
scholarly, civic, business, charitable, and other organizations.)

Maryland State Bar. Became member in 1989; current status = “inactive”

District of Colombia Bar. Became member in 1998;' current status =
“inactive”

2002 - present: Member, Western Writers of America
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01/07 - 12/09: Member of the Board, Humanities Montana; Missoula,

Montana

2006 — 2007: Member of the Board, Friends of the Mansfield Library;
University of Montana, Missoula, Montana

2007 - 12/09: Member, Friends of Missoula Parks

2008 — 12/09: Member of the Board, Butte Heritage Center; Butte, Montana

06/09 — present: Writers Guild of America, West

Political affiliations and activities:

a. List all public offices for which you have been a candidate,

N/A

b. List all memberships and offices held in and setvices rendered to all
political parties or election committees during the last 10 years.

N/A

C. ltemize all political contributions to any individual, campaign organization,
political party, political action-committee; or similar-entity of $50 or more
for the past 10 years.

03/22/07:
09/11/07:
09/30/07:
12110/07:
04/24/08:
05/18/08:
09/30/08:
10/01/08:

Friends of Brian Schweitzer, $100
Friends of Max Baucus, $500
Friends of Max Baucus, $500
Friends of Brian Schweitzer, $100
Friends of Steve Bullock, $100
Friends of Mike McGrath, $100
Friends of Mike McGrath, $100

Friends of Steve Bullock, $100
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06/02/09:  John Engen for Mayor, $160

Honors and Awards: (List all scholarships, fellowships, honorary degrees,
honorary society memberships, military medals, and any other special
recognitions for outstanding service or achievement.)

Editor-in-Chief {elected), Cornell International Law Journal, 1988 — 1989
Witliam Randolph Hearst Scholarship {(Wyoming awardee)

Alexander Wilbourne Weddell Prize {writing on a political science topic,
George Washington University}

Pi Delta Phi, Societe d’Honneur Francaise (George Washington University)

Published writings: {List the titles, publishers, and dates of all books, articles,
reports, or other published materials you have written.)

Books:
The Revenant. A Novel of Revenge, Carroll & Graf, 2002

Fire and Brimstone: The North Butte Mining Disaster of 1917,
Hyperion, 2008 :

Last Stand: George Bird Grinneli, the Battle to Save the Buffalo, and
the Birth of the New West, Smithsonian, 2007

Book Introduction;

The Buffalo Hunters by Mari Sandoz, University of Nebraska Press,
2008 Edition

“in the Face of Traged},” Montana Quarterly, Winter 2006,

“The Battle to Save the Buffalo,” Montana Quarterly, Summer 2007,
“The Extraordinary Session of 1918,” Montana Quarterly, Fall 2007.
“The Devil’s Brigade,” Montana Quarterly, Winter 2007

“Last Jump,’f’ Montana Quarterly, Spring 2008.
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“Confluence of Change,” Montana Quarterly, Summer 2008.

“Structural Impediments to United Staies-Jap’anese Trade: The
Collision of Culture and Law,” Cornell International Law Joumal
Winter 1990.

Op-Eds:

“The Sago Mine Disaster: Solace frorh Butte,” Montana Standard,
January 11, 2006

“Written With the Blood of Miners,” History News Service, June 12,
2006

“For Democrats, Another Circular Firing Squad,” Helena lndepehdent
Record, March 11, 2007

“Why the Buffalo Roam,” History News Service, April 17, 2007

“Superbad: A Lesson on Superdelegates Past and Present,”
Montana Standard, April 3, 2008

Speeches: (List all formal speeches you have delivered during the past five years
which are on topics rélevant to the position for which you have been nominated.
Provide the Committee with two copies of each formal speech.)

N/IA

Qualifications: (State what, in your opinion, qualifies you fo serve in the position
to which you have been nominated.)

{ believe | bring a unique background to the position of Deputy US Trade
Representative, well-matched to the challenges we face. My background in
government service and law has given me deep experience with the
substance of international trade law and policy, intemational negotiations,
the congressional role in U.S. trade policy-making, and the interagency
process. With that experience as a backdrop, my seven years in Montana
(2003 ~ 2010) provided me an opportunity to view international trade from
outside Washington, and to understand better the impact of trade on local
economies and ordinary Americans. Finally, my current work, as an
appointee to the position for which | am nominated {3/10 — present) has
given me a track record for the Committee to evaluate.
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B. EUTURE EMPLOYMENT RELATIONSHIPS

1. Will you sever all connections with your present employers, business firms,
associations, or organizations if you are confirmed by the Senate? If not, provide
details,

! will continue connections through existing book and film contracts to
which | am party (listed below), in accordance with the terms of the ethics
Agreements that | have entered into with the USTR’s designated agency
ethics official and that have been provided to this Committee:

‘Perseus Book Group, New York, NY: contract providing for possibie-
Roya!tiesvdepending on sales of The Revenant.

Hyperion Books, New York, NY: contract providing for possible royalties
dependmg on sales of Fire and Brimstone.

Harper Collins Publishers, New York, NY: contract providing for possible
royalties depending on sales of Last Stand.

Anonymous Content, Culver City, CA: contract for possible purchase of
film rightsto The Revenant.

Presho Productions LLC, Oklahoma City, OK: contract providing for
possible production bonus if my screenplay, Charlie Russell, is produced.

Twentieth Century Fox, Los Angeles, CA: contract providing for possible V
Production bonus if my screenplay, Family History, is produced.

2. Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service with the
government? If so, provide details.

No.

3. Has any person or entity made a commitment or agreement to employ 'youf .
services in any capacity after you leave government service? If so, provide
details. .

No.

4. If you are confitmed by the Senate, do you expect to serve out your full térm or '
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until the next Presidential election, whichever is applicable? if not, explain.

Yes.
C. POTENTIAL CONFLICTS OF INTEREST

. Indicate any investments, obligations, liabilities, or other relationships which
could invoive potential conflicts of interest in the position:to which you have been
nominated.

In connection with the nomination process, | have consulted with USTR’s
designated agency ethics official, who has consulted with the Office of
Government Ethics, to identify potential conflicts of interest. Any potential
conflicts of interest have been resolved in accordance with the terms of
ethics agreements that | have entered into with the USTR’s designated
agency ethics official and that have been provided to this Commiﬁee fam
not aware of any other potential conflicts of interest.

. Describe any business relationship, dealing or financial fransaction which you
have had during the last 10 years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or resuit in a possible confiict
of interest in'the position to which you have been nominated.

In connection with the nomination process, | have consulted with USTR’s
designated agency ethics official, who has.consulted with the Office of
Government Ethics, to identify potential conflicts of interest. Any potential
~ conflicts of Interest have been resolved in accordance with the terms of
ethics agreements that | have entered Into with the USTR’s designated
agency ethics official and that have been provided to this Committee. | am
not aware of any other potential conflicts of interest

. Describe any activity during the past 10 years in which you have engaged for the
purpose of directly or indirectly influencing the passage, defeat, or modification of
any legislation or affecting the administration and execution of law or public
policy. Activities performed as an employee of the Federal government need not
be listed.

2007 — 2008: On behalf of the Butte Heritage Center and the Dennis and
Phyllis Washington Foundation, sought appropriations to fund the
construction of a “Butte Heritage Center” to celebrate the mining history
and heritage of Butte, Montana.

2007: As a private citizen and as a volunteer member of Friends of
Missoula Parks, sought appropriations fo create a bike/pedestrian crossing
at a dangerous intersection in Missoula, Montana.
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2003: On behalf of AOL Time Warner, sought congressional support for
bilateral trade agreements.

2001 — 2002: On behalf of the North Dakota Wheat Commission, sought
support for a Section 301 investigation of unfair trade practices by the
Canadian Wheat Board.

2000 ~ 2001: On behalf of the Wheat Export Trade Education Commiittee
(WETEC), sought support for a Section 301 Investigation of unfair trade
practices by the Canadian Wheat Board; fought European ag export
subsidies.

. Explain how you will resolve any potential conflict of interest, including any that
may be disclosed by your responses to the above items. (Provide the Committee
with two copies of any trust or other agreements.)

In connection with the nomination process, | have consulted with USTR’s
designated agency ethics: official, who has consulted with the Office of
Government Ethics, to Identify potential conflicts of interest: Any potential
- conflicts of interest have been resolved in accordance with the terms of
ethics agreements that | have entered into with the USTR's designated
agency ethics official and that have been provided to this Committee. | am
not aware of any other potential conflicts of Interest.

. Two copies of written opinions should be provided directly to the.Commitiee by
the designated agency ethics officer of the agency to which you have been.
nominated and by the Office of Govermment Ethics conceming potential conflicts
of interest or any legal impediments to your serving in this position.

Submitted previously and attached.

. The foliowing information is to be provided only by nominees to the positions of
United States Trade Representative and Deputy United States Trade
Representative:

Haveé.you ever represented, advised, or otherwise aided a foreign.government or
a foreign political organization with respect to any intermnational trade matter? If
so, provide the name of the foreign entity, a description of the work performed
(including-any work you supervised), the time frame of the work (e.g., March to
December 1995), and the number of hours spent on the representation.

In late 2002 and early 2003, 'my former law firm, Mayer, Brown, Rowe &
Maw, assisted the Embassy of Australia in its efforts to seek U.S.
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congressional support for launching proposed frée-trade negotiations
between the United States and Australia. In connection with this effort, in
January 2003, 1 conducted 11.75 hours of background research on US-
Australia trade relations for a partner in the firm. | did not have direct
contact with the client and neither my firm nor1 represented, aided, or
advised Australia in the trade negotiations, which were initiated in March
2003.

D.  LEGAL AND OTHER MATTERS

. Have you sver been the subject'of a complaint or been investigated, disciplined,
or otherwise cited for a breach of ethics for unprofessional conduct before any
court, administrative agency; professional association, disciplinary committee, or
other professional group? If so, provide details.

'Ne.

. Have you ever been investigated, arrested, charged, or ‘held by any Fedeéral,
State, or other law enforcement authority for a violation of any Federal, State,
county or municipal law, regulation, or ordinancs, otherthan a minor traff ic
offense? If so, provide details.

‘No.

. - Have you ever been mvolved as a party in interest in any admimstrahve agency
proceeding or civil litigation? If so, provide detaxls

- No.

. Have you ever been convicted (including pléas of guilty or-nolo contendesre) of
any criminal viclation other than a minor traffic offense? If so, provide details. -

No.
. Please advise the Committee of any additional information, favorable or

unfavorable, which you feel shouid be considered in connection with your
nomination.

N/A
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E.  TESTIFYING BEFORE CONGRESS
1. If you ate corifirmed by the Senate, are you willing to appear and testify before
any duly constituted committee of the Congress on such occasions as you may
be reasonably requested to do so?
Yes.

2‘. If you are confirmed by the Senate, are you willing to provide such information as
is requested by such committees? '

Yes,
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UNITED STATES SENATE COMMITTEE ON FINANCE
NOMINATION HEARING, SEPTEMBER 12, 2011
QUESTIONS FOR AMBASSADOR MICHAEL PUNKE

QUESTIONS FROM CHAIRMAN BAUCUS

Question 1: Ambassador Punke, Russia is the world’s largest economy that is not a member of
the WTO. Russia should be in the WTO. But any agreement to admit Russia to the WTO must
include strong commercial terms, including intellectual property rights protections, create
opportunities for U.S. ranchers, farmers, workers, and businesses, and serve our national
economic interests. I know there is pressure on you to conclude these negotiations, from other
WTO members and from foreign policy officials in the U.S. Government, but we can’t cut
corners in these negotiations. Mr. Ambassador, will you work to ensure that Russia’s accession
agreement is a good deal for U.S. exporters? And will you work to ensure that Russia adopts and
enforces robust IP protections?

A: The Administration looks forward to welcoming the Russian Federation into the World
Trade Organization (WTO) on the basis of a strong commercial agreement, one that
benefits U.S. manufacturers, farmers, ranchers and exporters by creating more stable and
predictable market access. In our ongoing negotiations in Geneva, we continue to push a
firm line. Russia’s membership in the WTO will require Russia to establish predictable
tariff rates, apply sanitary and phytosanitary rules that are based on international
standards and on science, improve protection of intellectual property rights, and,
importantly, enable the United States to use WTO dispute-resolution mechanisms to
address alleged violations ~ an important shortcoming in current U.S, trade relations with
Russia. With regard to intellectual property, in particular, Russia has already adopted or
amended legislation or regulations intended to implement a number of TRIPS obligations
which sets out minimum requirements for protecting and enforcing intellectual property
rights, including with respect to copy rights, trademarks, patents, trade secrets, and
industrial designs. Once Russia is a Member of the WTO, I can assure you that we will be
vigilant and vigorous in our enforcement of our rights under the WTO to ensure that U.S,
exporters enjoy the benefits of Russia’s WTO membership.

QUESTIONS FROM SENATOR HATCH

Question 1: Ambassador Punke, I would like to commend your leadership and advocacy for
American interests in Geneva as our representative to the WTO in Geneva. Standing firm and
insisting upon an ambitious and balanced agreement is critical to ensuring that any WTO deal
receives Congressional support,

As the Doha Round teeters on the brink of collapse, I am very concerned about our delay in
moving the pending free trade agreements and the President’s timid support for trade negotiating
authority. Every President since FDR has sought trade negotiating authority from Congress.
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The need for the authority is obvious. Without trade negotiating authority, we cannot pass trade
agreements to open foreign markets to our goods and services.

President Clinton, in seeking this authority said: “The case for extending fast track is plain. This
legislation will give us the authority to increase access to foreign markets, especially in the
fastest growing regions of the world.. If we don't seize these opportunities, our competitors
surely will. An "America last" strategy is unacceptable.”[1] I could not agree more. An America
last strategy is totally unacceptable.

Ambassador Punke, do you agree with former President Clinton that Trade Promotion Authority
is critical to opening foreign markets? Will the President need trade promotion authority to
conclude the Doha round or any other trade agreemerit negotiated out of the WTO? Can you
please tell me when the President will request Trade Promotion Authority and when?

A: My USTR colleagues and I look forward to working closely with you and other
Members of the Committee over the coming weeks on securing Congressional approval of
the final three pending trade agreements concluded under the last enactment of Trade
Prometion Authority (TPA), as well as on other critical trade legislation such as renewal of
the TAA, GSP, and ATPA programs. We also expect to work closely with you and ether
members of this Committee on whether we need other trade legislation, including a
renewed grant of TPA. As you point out, TPA has been important to help conclude trade
negotiations and secure congressional approval for completed agreements. For those
reasons, I expect that President Obama will seek TPA from Congress at an appropriate
time. We would be pleased to continue our discussions with you and other Members
regarding whether and when it would be advisable to consider other appropriate trade
legislation, such as TPA renewal.

Question 2: Ambassador Punke, I am worried that we are falling behind our trade competitors
in negotiating bilateral trade agreements to open foreign markets. Can you please identify the
trade agreements — and the countries participating in them — that all WTO members have notified
to the World Trade Organization, as well as the date of the notification, since the Obama
Administration took office?

A: The World Trade Organization (WTO) maintains a comprehensive online database
that tracks those regional trade agreements (RTAs) that have been notified to the WTO.
The best way to keep track of RTAs is to use this database, which is available to the public
http://rtais.wto.org. Information may be retrieved through the database by
country/territory or by criteria. We would be happy to follow-up with you if this
information does not answer your question fully.

QUESTION FROM SENATOR KERRY

Question 1: Ambassador Punke, ending government subsidized commercial fishing that is
rapidly depleting global fish stocks is an important matter. As you know, government fuel
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subsidies, particularly for high seas and distant water fleets distort the market and are harmful in
terms of the sustainability of ocean fisheries. In fact, 11 of my Senate colleagues, including
three on this committee, sent the Trade Representative a letter in July asking for U.S, leadership
on these trade-distorting and environmentally damaging subsidies.

It is critical that the U.S. maintain its leadership in pushing for an outcome on fisheries subsidies
in the WTO. Can you reaffirm that ending fisheries subsidies will be a top priority for the U.S.
and that you will press for a timely outcome on fish subsidies?

A: Our proposals in the WTO and the Trans Pacific Partnership negotiations would
include disciplines on subsidies that contribute to overcapacity and overfishing in the
sector. These proposals include subsidies for fishing operating costs. We will continue to
press for a timely and ambitious outcome on fisheries subsidies as we have done from the
outset of the negotiations.

QUESTIONS FROM SENATOR WYDEN

Question 1: Ambassador Punke, ending government subsidized commercial fishing that rapidly
depletes global fish stocks and distorts trade is an urgent matter. I am pleased that you recognize
this and have been a leader on this issue in Geneva. Eleven of my Senate colleagues and I,
including four members of this committee, sent Ambassador Kirk a letter in July asking for
continued U.S. leadership on these trade-distorting and environmentally damaging subsidies.

Can you reaffirm here today that ending government subsidies for fishing operating costs—and
particularly fuel subsidies-- is the top priority for the U.S. in any agreement on fish subsidies?

Will you also commit that the United States will press for a timely outcome on fish subsidies?

A: Our proposals in the WTO and the Trans Pacific Partnership negotiations would
include disciplines on subsidies that contribute to overcapacity and overfishing in the
sector. These proposals include subsidies for fishing operating costs. We will continue to
press for a timely and ambitious outcome on fisheries subsidies as we have done from the
outset of the negotiations.

Question 2: The mode over which trade is conducted has changed over time. Today, the
Internet is a growing platform for global commerce. The Internet represents the Shipping Lane
of the 21st Century.

But there is rampant global protectionism being deployed against American digital goods and
services. China is a chief culprit. That Baidu and Renren, which compete directly against
Google and Facebook and which are blocked in China, launch there IPOs and trade their stock
on Wall Street is insulting. These Chinese firms are only able to raise capital because of China’s
Great Firewall.
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If confirmed, what are you prepared to advance at the WTO to update the global trade rules so
that they reflect the digital economy?

A: We fully share your goal of ensuring that trade rules, including in the WTO, support a
vibrant digital economy where U.S. firms can prosper. We also share your concern that
policies in China relating to Internet-based services can hinder U.S. companies’ ability to
effectively compete in that market. We are deeply engaged in developing the best strategy
going forward, and are exploring all of our options. To ensure that we have the best
information, we are in contact with our internet companies to better understand how
specific policies affect them, and the extent to which China’s WTO commitments cover the
specific services they are supplying and provide a framework for addressing impediments.

While China’s lack of transparency makes some of this work very difficult, we are also
looking at WTO tools that may assist us to obtain more information from China about the
administration of existing internet restrictions in order to better assess such practices
against trade rules and articulate specific concerns to the Chinese government. This would
also help us determine how to shape future global trade rules.

We are also working hard to develop commitments in the TPP that enhance the ability of
our companies to operate effectively on a cross-border basis. Moving data may be critical
to such trade, particularly for companies seeking to take advantage of the Internet, an area
U.S. companies have pioneered and which is a great source of our companies’
competitiveness. At the TPP negotiating round last June (in Vietnam), the United States
tabled a proposal that we believe achieves these goals, which we are now negotiating with
the TPP partners.

QUESTIONS FROM SENATOR SCHUMER

Question 1: STATE-OWNED ENTERPRISES

There has been a resurgence in state-owned enterprises in many countries around the world,
‘While SOEs in the marketplace are not new, the degree of state involvement in economic activity
appears to be growing in some countries. The entry of SOEs into the United States can
potentially result in anti-competitive behavior and other distortions in the marketplace, and can
raise national security and technology transfer concerns. Do you think that SOE behavior should
be addressed under the WTO Agreement, in the Trans-Pacific Partnership (TPP) negotiations, or
in other similar ways? What actions has USTR taken to address SOE-related concerns?

A: Ensuring that U.S. businesses and workers are able to compete on a level playing field
with our trading partners is a fandamental goal of the Obama Administration’s trade
policy. In the context of the Doha Rules negotiations, we have proposed tougher subsidy
rules generally, and specific rules covering SOEs that would prohibit certain types of
government financing made on non-commercial terms. To better understand the new
challenges our businesses face, in the context of TPP, we have conducted extensive
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consultations with a wide range of stakeholders, including on concerns of U.S. industry and
labor about unfair advantages enjoyed by foreign SOEs and the negative impact they have
on U.S. competitiveness.

Based on these consultations, we are developing a U.S. proposal for the TPP negotiations
that would significantly expand the disciplines on SOEs to limit the unfair advantages
enjoyed by foreign SOEs. We also have engaged with China through our Joint
Commission on Commerce and Trade and other bilateral mechanisms about the need for
SOE reforms in that country. We believe this is critical because, as you note, foreign SOEs
can put U.S, goods producers and services suppliers at a competitive disadvantage, and
deny U.S. workers, exporters, and investors vital opportunities, At the same time, we want
to ensure that any new rules in this area are consistent with U.S. practice and provide
adequate flexibility for future policy making,

Question 2: ADVERSE WTO RULINGS

In March of this year, the Appellate Body issued another highly criticized decision that
undermines our ability to remedy injurious dumping and subsidization of goods imported from
China. Once again, the Appellate Body over-reached and created obligations the U.S. never
agreed to. Both antidumping and countervailing duty remedies remain critical to American
industry and their workers and communities. How will the U.S. ensure we can still effectively
apply the AD and CVD laws to China in the wake of the Appellate Body’s ruling in March of
this year? What leverage does the U.S. have to bring the Appellate Body back within the bounds
of its original mandate? What steps have you taken or do you plan to take to ensure that the
Appellate Body’s power to create new obligations for WTO Members is addressed — even in the
absence of a Doha Round? For example, would you pursue the negotiation of changes to the
Dispute Settlement Understanding outside the context of a particular negotiating round as
originally envisioned in 1994 Decision on the Application and Review of the Understanding on
Rules and Procedures Governing the Settlement of Disputes? If so, what changes do you believe
would be the most essential for rebalancing the dispute settlement system?

A: We have publicly stated that we are greatly disappointed by certain of the Appellate
Body’s findings, in particular where those findings appear to reach beyond the agreed text
of the WTO agreements, and we have explained the reasons for our disappointment.

We are working to address this important systemic issue on all available fronts. For
example, in individual cases, we have communicated our views clearly and directly,
pointing out the problems in legal overreaching as we see it. We have encouraged and
participated in multi-party discussions about the proper legal approach in ways that, we
hope, will help to address this issue.

Further, in the Doha Dispute Settlement Understanding negotiations, we have made
proposals that would increase Member control in WTO dispute settlement and provide
additional guidance on the proper roles of panels and the Appellate Body. Those
negotiations are ongoing and are not tied to the single undertaking under the Doha
negotiations.
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However, we have also committed to bringing the measures found inconsistent with WTO
rules into conformity with our WTO obligations.

That process of bringing the measures into compliance is ongoing, and Commerce is
spearheading the effort. At this point, we are not in a position to say how we will bring the
measures into compliance or to prejudge the outcome of the implementation process. With
respect to the referenced March decision, we have agreed with China on an eleven-month
reasonable period of time to bring the measures that were found inconsistent into
compliance with WTO rules. The implementation period expires on February 25, 2012.

Question 3: TRANSPARENCY IN THE WTO SYSTEM

Pursuant to 19 U.S.C. § 3536, the U.S. Trade Representative has been instructed to seek adoption
of procedures that will ensure transparency “through the observance of open and equitable
procedures in trade matters by the Ministerial Conference and the General Council, and by the
dispute settlement panels and the Appellate Body under the Dispute Settlement Understanding.”
Pursuant to 19 U.S.C. § 3537(c) and (d), the U.S. Trade Representative is required to make its
own written submissions available to the public and request that other WTO Members make their
submissions (or at least non-confidential summaries) available to the public.

While the United States has been a leader in requesting that panel and Appellate Body meetings
be opened to the public, a lot more could be done procedurally to improve transparency and
confidence in the WT'O. Open hearings are far from the norm. There is no public docket of
submissions filed in individuat WTO disputes. The United States does not routinely request or
make public summaries of other WTO Members® briefs available despite the fact that executive
summaries of those submissions are routinely provided to panels and are later included in final
panel reports. The lack of access to WTO submissions and hearings is particularly frustrating for
U.S. stakeholders unable to directly monitor or participate in the dispute settlement proceedings
affecting their interests. In the context of WTO negotiations, there also has been a growing
concern about reliance on “JOB” documents. Under the WTO classification system, documents
which are given a “JOB” number do not become part of the “official WTO documents” and
hence escape either categorization, listing, or derestriction to the public. What steps will you
take so that the U.S. Trade Representative’s Office fulfills its statutory obligations to demand
transparency “through the observance of open an equitable procedures in trade matters”?

A: We have consistently pressed to increase transparency in the WTO. With respect to the
dispute settlement system, we have proposed that all submissions and hearings be public,
other than with respect to confidential information. As part of that proposal, we have also
proposed that the WT'O maintain a public docket of submissions.

We routinely invite the other party to a dispute to agree to make the hearings public, and
we were instrumental in securing the first ever public hearings before a panel and then the
Appellate Body and arbitrators. We have continued to build on that success, with more
and more hearings public and more and more WT'O Members agreemg to public hearings
and to make their statements public.
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We have been a leader in making submissions public, and there is now a growing number
of Members who make their submissions public. We routinely request a party to a dispute,
if it is not making its submissions public, to provide a non-confidential summary of its
submissions, and we make those available to the public. We also reutinely provide public
notice and an oppoertunity to comment on the issues involved in any dispute to which the
United States is a party.

In other WTO contexts as well, the United States likewise encourages greater transparency
and disclosure of documents. We played a leadership role some years ago in revising WTO
rules on de-restriction of documents to make official documents much more available to the
public and we are looking at the issue of access to less formal documents.
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Statement of Islam A. Siddiqui
Nominee for Chief Agricultural Negotiator,
Office of the United State Trade Representative

Before the Senate Finance Committee
September 12, 2011

Thank you, Chairman Baucus, Senator Hatch and Members of the Finance

Committee.

First, I would like to thank President Obama for nominating me to serve as Chief
Agricultural Negotiator in the Office of the U.S. Trade Representative and of
course, Ambassador Kirk for his continuing support. I am especially grateful for
the bipartisan support of my nomination by Members of this Committee after my

last hearing in November 2009.

I would also like to express my deep and sincere appreciation to my wife,
Tabassum, and to our daughters Arshi and Sophia, who are here with us this

morning as well.

Since March 2010, it has been an honor and a privilege for me to serve as Chief
Agricultural Negotiator. If confirmed, I look forward to serving in this position

with humility and dedication.
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My entire academic and professional career has centered on agriculture — ranging
from research after receiving my PhD from the University of Illinois to 28 years
with the California Department of Food and Agriculture. As a result, I am acutely
aware of the challenges related to agriculture, as well as the importance of

agricultural exports to our long-term economic outlook.

Agricultural exports are particularly critical to supporting jobs and revitalizing
rural communities. According to USDA’s Economic Research Service, every $1.0

billion in agricultural exports supports around 8,400 jobs both on and off the farm.

The good news is that agricultural exports continue to grow. Last year, agriculture
exports increased 17 percent over 2009. In the first six months of this year alone

we are on track to set a record of $137 billion for 2011.

These numbers reflect the ingenuity and productivity of U.S. farmers and ranchers,
who are able to out-compete their foreign counterparts despite higher costs of
inputs and labor. The adoption of new technologies and state-of-the-art farm
management practices has been critical to this extraordinary success. We can build
on this record to achieve even more -- by diligently working to remove trade

barriers and open new markets.
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I look forward to continued and ongoing consultation with this Committee in our
efforts to remove the non-tariff barriers around the world faced by our farmers and
ranchers. While dialogue and diplomacy with our trading partners can deliver
significant results, in some cases a more aggressive approach is warranted. In
these instances, we must continue to exercise our rights under the WTO Dispute
Resolution process and file complaints to remove non-science based barriers and
addres; WTO violations. I am also committed to close coordination with U.S.

agencies to achieve these goals.

As Ambassador Punke mentioned, the Doha Negotiations are facing a difficult
moment and the gaps in agriculture, non-agricultural market access (NAMA) and
services are wide., We are being asked to make significant concessions in the first
two pillars of the agricultural negotiations — domestic support and export
competition. To balance these concessions, a final agreement would have to
provide new market access for U.S. products under the third piilar ofan
agricultural agreement. Whatever the future direction of the Doha negotiations, 1
will be a strong advocate for achieving new market opportunities for U.S.

agricultural products, including in the markets of emerging economies.
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Mr. Chairman, the last 17 months have afforded me the opportunity to work on a
number of trade issues to promote U.S. agriculture, including the resumption of
U.S. poultry exports to Russia, and negotiating the Brazil Cotton Framework
Agreement. If confirmed, I look forward to continued work towards implementing
President Obama’s trade agenda under the leadership of Ambassador Kirk and

USTR’s outstanding team.

I also look forward to working closely with the Members and staff of this
Committee on the many challenges and opportunities that we face in agricultural

trade. Thank you once again for your consideration of my nomination.
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« M.B, High School, Haldwani {Nainital) Utiranchal, India
07/1953-05/1958  High School Diploma, 05/1858
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Assistant Plant | Served as a field | State of Riverside, CA | 10/1969-
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Control & control and Department of .
Eradication eradication Food &

projects: Cotton | Agriculture
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exotic pests such | Agriculture

as medfly
Director, | Administered & | State of Sacramento, | 10/1984-
Division of managed a California, : . 09/1997
Piant Industry | division of over Department of
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Secretary, Under Secretary | Departmentof | D.C. 02/1999
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Regulatory
Affairs

and international | America D.C. Present
science and
regulatory issues
related to crop
protection
chemicals,
including tariffs,
IPR and data
protection issues
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international trade issues, including the FTA and Doha Development Agenda
negotiations. ‘ ) .
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Bilateral Free Trade Agreements
CroplLife india

New Detlhi, India

June 2009

Green Innovation: Can Patents Make the World a Better Place?
Organized by: The U.S. State Department's Economic Bureau
At National Press Club, April 22, 2009

Public and Private Strategies to Get New Technologies from the Lab into the
Field

Le Meridien Hotel, Windsor Place, New Délhi, India

March 4, 2008 .

Qualifications: (State what, in your opinion, qualifies you to serve in the position
to which you have been nominated.)

During the last 25 years, | have held leadership positions in California agriculture
and at the national level and the private sector. As Director of Plant Industry,
California Department of Food and Agriculture (1984-1997) and Deputy Under
Secretary/Senior Trade Advisor and Under Secretary (1997-2001) at the U.S.
Departrnent of Agriculture in Washington, D.C., | have gained hands-on
experience in international agricultural trade issues, both in bilateral and
multilateral negotiations. My most relevant experience was between March 1999
and December 2000, during the time | served as Senior Trade Advisor to USDA
Secretary of Agriculture Dan Glickman. | was the primary liaison between the
Office of the USDA Secretary and Office of the U.S. Trade Representative. In
this capacity, | had the following experiences: )

o Co-chaired the Interagency Working Group on Sanitary and Phytosanitary
issues

o Helped negotiate the U.S. China Bilateral Agricultural Agreement

o -Advised the Secretary on China’s Permanent Normal Trade Relations
(PNTR)

o Developed remedy in the EU Beef Hormone Complamt before the WTO

o Coordinated the Lamb Assistance Package ($100 Million assnstance to
U.S. lamb industry) :

o " Helped negotiate the US/EU Veterinary Equuvalency Agreement

o Co-led the US/EU Senior Level Dialogue in Agriculturat Bmtechnok)gy

o Aftended the WTO Ministerial Conference (November 1999) in Seattle;
Washington as a part of the U.S. delegation and participated in the WTO
agricultural negotiations.

o Accompanied and assisted Secretary Glickman to Genéva to unveil the
first U.S. proposal to the WTO Committee on Agriculture in March 2000
before the Doha Development Agenda negotiations started.

o .Accompanied and assisted Secretary Glickman in meetings with the EU



117

Commissioner Franz Fischier and other ministers of agriculture either in
capitals around the world or in Washington, D.C.

o Attended and staffed the US/EU Summits in Lisbon, Portugal (2000) and
Washington, D.C. (1999 and 2000) on issues related to hormone beef
and agricultural biotechnology.

As a member of industry Trade Advisory Commiitee (ITAC-3) on chemicals,
pharmaceuticals, health sciences/products & services since 2004,.| have advised the
U.S. Department of Commerce and USTR in the Doha-NAMA negotiations and bilateral
FTAs. As a result, | also attended the WTQ Ministerial Conferences in 2003 in Cancun
and in 2005 in Hong Kong.

B. FUTURE EMPLOYMENT RELATIONSHIPS

1. Will you sever all connections with your present empioyers, business firms,
associations, or organizations if you are confirmed by the Senate? If not, provide
details.

Yeg.
2. Do you have any plans, commitments, or agreements to pursue outside

employment, with or without compensation, during your service with the
government? If so, provide details.

No

3. Has any person or entity made a commitment or agreement to employ your '
services in any capacity after you-leave government service? If so, provide
details.
No

4, If you are confirmed by the Senate, do you expect to serve out your full term or
until the next Presidential election, whichever is applicable? If not, explain.”
Yes

C. POTENTIAL CONFLICTS OFklNTE‘REST

1. Indicate any investments, obligations, liabilities, or other relationships Which
could involve potential conflicts of interest in the position to which you have been
nominated.

In connection with the nomination process, | have consulted with USTR's
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designated agency ethics official, who has consulted with the Office of
Government Ethics, to identify potential conflicts of interest. Any potential
conflicts of interest will be resolved in accordance with the terms of an ethics
agreement that | have entered into with the USTR's designated agency ethics
official and that has been pravide to this Committee. | am not aware of any other
potential conflicts of interest. )

Describe any business relationship, dealing or financial transaction which you
have had during the last 10 years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conflict
of interest in the position to which you have been nominated.

In connection with the nomination process, | have consulted with USTR’s
designated agency ethics official, who has consulted with the Office of
Government Ethics, to identify potential conflicts of interest. Any potential
conflicts of interest will be resolved in accordance with the terms of an ethics
agreement that | have entered into with the USTR'’s designated agency ethics
official and that has been provide to this Committee. | am not aware of any other
potential conflicts of interest. :

Describe any activity during the past 10 years in which you have engaged for the
purpose of directly or indirectly influencing the passage, defeat, or modification -
of any legislation or affecting the administration and execution of law or public
policy. Activities performed as an employee of the Federal government need not
be listed. i

" Co-signed a letter and appeared with other former trade officials in suppoit of

Trade Promotion Authority Legislation (H.R. 3009). 2001-2002

Explain how you will resolve any potential conflict of interest, including any that
may be disclosed by your responses to the above items. (Provide the Committes
with two copies of any trust or other agreements.)

In connection with the nomination process, | have consulted with USTR’s
designated agency ethics official, who has consulted with the Office of
Government Ethics, to identify potential conflicts of interest. Any potential-
conflicts of interest will be resolved in accordance with the terms of an ethics
agreement that | have entered into with the USTR's designated agency ethics

‘official and that has been provide to this Committee. | am not aware of any other

potential conflicts of interest.

Two copies of written opinions should be provided directly to the Committee by
the-designated agency ethics officer of the agency to which you have been
nominated and by the Office of Governmént Ethics concerning potential conflicts
of interest or any legal impediments to your serving in this position.
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The following information is to be provided only by nominees to the positions of
United States Trade Representative and Deputy United States Trade
Representative:

Have you ever represented, advised, or otherwise aided a foreign government or
a foreign political organization with respect to any intemational trade matter? If
so, provide the name of the foreign entity, a description of the work performed
(including any work you supervised), the time frame of the work (e.g., March to
December 1995), and the number of hours spent on the representation.

N/A

D. LEGAL AND OTHER MATTERS
Have you ever been the subject of a complaint or been investigated, disciplined,
or otherwise cited for a breach of ethics for unprofessional conduct before any
court, administrative agency, professional association, disciplinary committee, or
other professional group? If so, provide details.
No
Have you ever been investigated, arrested, charged, or heid by any Federal,
State, or other law enforcement authority for a violation of any Federal, State,
county or municipal law, regulation, or ordinance, other than a minor traffic
offense? If so, provide details.
No

Have you ever been involved as a party m interest in any administrative agency
proceeding or civil litigation? If so, provide details.

Typeof Your Involvement Dates Issue(s) Location of
Proceeding . Records

Civil litigation Defendant in my 1995 Challenge to Califomia
Pacific official capacity California Supreme Court
Merchants legislation ’
Shipping which levied

Association v. inspection fees

Voss et al. on shipments

(including Islam from foreign

Siddiqui) countries.
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Civil litigation Defendant in my 1989- One of many Los Angeles
Alfonso Macias | official capacity 1980 defendants in | County
etal v. connection with | Superior Court
American the State of
Cyanamid Co, CA’s Medfly
et al (including Eradication
Islam Siddiqui) Program in Los

Angeles

County.
Civil litigation Defendant in my 1985 The opposing | Sacramento
involving capacity as a Board coalition that County .
Sacramento Member of MMA lost the Board | Superior Court
Muslim Mosque ' election, filed
Association the lawsuit
{(MMA) protesting the

results.

4. Have you ever been convicted (including pleas of guilty or nolo contendere) of
any criminal violation other than a minor traffic offense? If so, provide details.

No

5, Please advise the Committee of any additional information, favorable or
unfavorable, which you feel should be considered in connection with your
nomination.

None

E.

TESTIFYING BEFORE CONGRESS

If you are conﬁrmed by the Senate, are you willing to appear and testify before
any duly constituted committee of the Congress on such occasions as you may
be reasonably requested to do so? .
Yes

if you are confirmed by the Senate, are you wdlmg to.provide such information as
is requested by such committees?

Yes
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UNITED STATES SENATE COMMITTEE ON FINANCE
NOMINATION HEARING, SEPTEMBER 12, 2011
QUESTIONS FOR AMBASSADOR ISLAM SIDDIQUI

QUESTIONS FROM CHAIRMAN BAUCUS

Question 1: Ambassador Siddiqui, Russia is in the final stages of negotiating its accession to the
WTO, and you are the lead U.S. negotiator on Russia’s agricultural commitments. Many U.S.
agricultural groups are skeptical about Russia’s commitment to opening its market. And their
skepticism is well founded. Russia has a long history of using unscientific SPS measures as
disguised restrictions on trade. They have blocked our poultry, pork, and dairy exports, among
others. Mr. Ambassador, will the Administration insist that Russia make robust commitments to
apply SPS measures based on sound science and international standards?

A: One of this Administration’s top priorities in negotiating with Russia on its accession
to the World Trade Organization (WTO) is to make sure that Russia commits to fully
implement all WTO rules, including for sanitary and phytesanitary measures (SPS). WTO
rules for SPS measures clearly state, in part, that the measures should be based on
international standards and scientific principles, and are not maintained without sufficient
scientific evidence. Our negotiators and I have been working intensively with Russia to
ensure that we have meaningful market access once Russia is a WTO Member. A major
focus of our efforts has been to ensure that Russia has the framework in place to comply
with the WTO Agreement on Application of SPS Measures as soon as it is a Member. Once
Russia joins the WTO, we also will be closely monitoring Russia’s implementation of its
laws and regulations to ensure compliance with the SPS Agreement.

Question 2: Ambassador Siddiqui, US. ranchers, including the ranchers in my home state of
Montana, produce some of the highest quality beef in the world. Yet some of our most important
trading partners continue to impose unscientific restrictions that limit our access to those
markets.

Japan prohibits U.S. beef from cattle more than 20 months of age. China imposes an effective
import ban on all U.S. beef. And Taiwan has rejected shipments of U.S. beef containing trace
amounts of a U.S.-approved feed ingredient that helps produce leaner meat. What specific steps
are you taking to address these and other unscientific barriers that limit U.S. beef exports?

A. Achieving full market access for U.S. beef and beef products remains a top priority for
this Administration. The United States continues to urge China, Japan, and other
countries to reopen their beef markets fully in a2 manner that is based on science, consistent
with international guidelines, and commercially viable. In fact, we are now working with
China and Japan to set up high-level engagements this fall on market access for U.S. beef
and beef products. USTR and USDA will keep Committee members apprised as we have
additional details on the specifics of our discussions. This planned engagement
demonstrates the Administration’s commitment to honor the promise that Ambassador
Demetrios Marantis made to meet with China and Japan on beef market access within 120
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days of the July 7, 2011, Senate Finance Committee mock mark up of the U.S.-Korea trade
agreement.

The Administration also shares your deep concerns regarding Taiwan’s unwarranted ban
on the use of ractopamine, 2 common feed additive. This restriction continues to cause
significant disruption te U.S. beef trade to Taiwan. We have been clear with Taiwan
authorities that these actions have damaged Taiwan’s reputation as a responsible trading
partner and have undermined our ability to move forward with efforts to deepen bilateral
economic cooperation through our Trade and Investment Framework Agreement (TIFA)
process. The Administration continues to urge Taiwan to take steps to address our
legitimate concerns, live up to its bilateral and multilateral obligations, and create a fairer
and more predictable trade environment for U.S. agricultural exports.

Question 3: The U.S. Department of Agriculture (USDA) has issued a proposed rule that would
authorize USDA to take over regulation of catfish from the Food and Drug Administration,
which currently regulates all seafood. The proposed rule includes two alternative definitions of
catfish. The first definition is limited to the handful of species comprising the family Ictaluridae.
The second is a far broader definition that includes over 2,700 species of the order Siluriformes.
The broad definition would affect a large number of imports. In its risk assessment, USDA
cited its limited ability to make strong statements about the baseline risk due to lack of
information and experience with implementing this type of program in the context of aquaculture
as a difficulty in estimating the impact of the program. I want to be confident that the final rule
will comply with our international trade obligations, including the requirement to base our SPS
measures on scientific evidence and a risk assessment. What steps is USTR taking to ensure that
the Administration promulgates a final rule that is consistent with WTO rules?

A: The 2008 Farm Bill transferred the responsibility for regulating catfish to USDA and
required the department to publish the rule in question. USTR has been an active
participant in the interagency process and continues to work closely with USDA, FDA,
Commerce, and the other interested agencies to ensure that the catfish rule is consistent
with our international trade obligations.

QUESTIONS FROM SENATOR HATCH

Question 1: Ambassador Siddiqui, could you tell us which of our trade competitors have
negotiated, signed — and even implemented — free trade agreements with Colombia, Panama, and
Korea in the years since we signed our deals with them? Do American farmers and ranchers
compete with farmers from these countries in Colombia, Panama and Korea?

A: Global trade in agricultural products is a highly competitive arena as you know. But as
the world’s most efficient producers, America’s farmers and ranchers have demonstrated
time and again their ability to compete in the global marketplace. This competitiveness
helps to explain why USDA is forecasting U.S. agricultural exports to reach $137 billion for
fiscal year 2011. There is no doubt that third party trade agreements can present
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challenges in terms of impacting U.S. competiveness in a given market. We’ve seen that
happen in Colembia, where that country’s preferential arrangements with its
MERCOSUR neighbors have eroded U.S. import market share in recent years for such
products as wheat, corn, and soybean meal. The recently implemented Colombia-Canada
FTA will, if not countered by our own FTA with Colombia, provide Canadian producers
certain advantages over American producers and exporters. The same is true in Korea
where that country’s FTA with the European Union took effect this past July. The
preferential access these third party agreements provide to our competitors make it all the
more imperative that the pending agreements with Korea, Colombia, and Panama are
passed and implemented as soon as poessible.

Question 2: With respect to the Colombia, Panama, and South Korea free trade agreements,
could you please identify which provisions of these agreements dealing with agriculture
improved market access for American farmers and ranchers through negotiations by the Obama
Administration since President Obama took office? Can you please identify how much market
share U.S. agricultural exports have lost in Colombia, Panama, and Korea since the President
took office? Could you also please provide the United States market share of exports of corn
and wheat to Colombia in 2009, 2010, and projected for 2011?

A: With respect to the pending trade agreements, the focus of the Administration has been
on addressing the outstanding concerns that had been impeding Congressional approval of
the FTAs. As for the broader issue of the United States’ import market share for
agricultural products generally, and in Colombia, Panama, and Kerea specifically, global
agricultural trade occurs in a very dynamic environment, with facters such as weather,
animal and plant disease outbreaks, economic conditions, commodity prices and
availability, exchange rates, and other factors influencing year-over-year trade flows and
trade performance in any given market. In Korea, U.S. agricultural import market share
went from a 2008 level of 35 percent to 32 percent in 2010.

The United States remains the dominant supplier of agricultural products to Panama with
a 47 percent import market share in 2010, a slight decrease from a record high of 51
percent in 2008 (2002-2010 period); four times as much the second largest supplier, Costa
Rica, which had an import market share of 10 percent in 2010. In Colombia, the U.S.
import market share declined from 46 percent in 2008 fo 21 percent in 2010. As for our
import market share situation for corn and wheat in Colombia, in 2009 our import market
shares were 38 and 46 percent, respectively, and in 2010 were 19 and 44 percent,
respectively. While we do not have import market share projections that we can provide
you for 2011, it should be noted that our wheat exports to Colombia for January through
July are up 21 percent (volume basis) over the same period in 2010, while our exports of
corn over the same period are down 25 percent. Overall, the value of our agricultural
exports to Korea, Colombia, and Panama through the first seven months of 2011 was up
42, 74, and 6 percent, respectively, compared te the same period in 2010. The approval and
implementation of our FTAs with these trading partners will provide American agriculture
an array of new and expanded opportunities to build upon this impressive growth going
forward.
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Question 3: Ambassador Siddiqui, in July, my colleague Senator Grassley and 27 other Senators
sent a letter to Ambassador Kirk highlighting Russia’s failure to abide by a 2008 US-Russia meat
agreement with the United States. A week later, 83 members of Congress signed on to another
letter outlining a wide range of Russian policies and actions which are inconsistent with the
WTO Sanitary and Phytosanitary Agreement and which limit U.S. agricultural exports to Russia.
Also in July, Senator Stabenow sent a letter regarding Russia’s unfair trade practices vis a vis the
U.S. auto industry — practices which clearly violate the WTO Trade Related Investment
Measures agreement.

In addition, Senators Wicker, Cardin and McCain, filed a sense of the Senate stating that “in
cases dealing with perceived threats to authorities, the judiciary of Russia is frequently used as
an instrument of the Kremlin and is not truly independent.” My colleagues and I continue to
raise these and other serious issues our farmers and ranchers face in Russia, and yet, it seems that
the Administration is pushing for Russia to join the WTO by the Ministerial meeting in
December.

Can you confirm for me whether or not the Administration’s goal continues to be to invite Russia
to join the WTO in December — and if so — can you lay out for us the strategy, including a time
line, for how you plan to resolve the issues I noted above, and other outstanding issues,
satisfactorily by then? Also, if Russia were to join the WTO in December, when would the
Administration want Congress to vote on repealing Jackson-Vanick and granting Russia
permanent normal trade relations?

A. It is my understanding that Russia plans to finish its WTO accession negotiations by the
time of the WT'O’s Ministerial Conference in mid-December. The Obama Administration
strongly supports that goal and continues to work with Russia and other WTO Members to
ensure that Russia’s accession package is a solid commercial package. Our team has
worked with Russia to bring its regime into compliance with the WTO SPS Agreement in
order to create better and more predictable market access for our ranchers and farmers.
We are also working with Russia to understand its investment incentive program for the
automotive industry and its effect on the United States. While we understand that this
program is very important to the Russian Government, we are working to limit its
duration and potential adverse impact on the U.S. automotive industry.

Ideally, Jackson-Vanik should be lifted prior to WTO approval of the terms for Russia
joining the WTO. This would ensure that U.S. workers, ranchers, and farmers have access
to the full benefits of Russia’s accession and that the Administration has more tools to
ensure that Russia complies with its commitments. If Congress does not act on lifting the
Jackson-Vanik before Russia joins the WTO, American businesses, farmer and ranchers
would not enjoy the benefits resulting from Russia’s accession, while additionally allowing
our trading competitors to enjoy those benefits at our expense, giving them a competitive
advantage.

O



