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PRESIDENT’S FISCAL YEAR 2013
HEALTH CARE PROPOSALS

WEDNESDAY, FEBRUARY 15, 2012

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:40 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Bingaman, Wyden, Menendez, Carper, Cardin,
Hatch, Grassley, Snowe, Crapo, Roberts, Enzi, Cornyn, Coburn,
and Thune.

Also present: Democratic Staff: David Schwartz, Chief Health
Counsel; Matt Kazan, Professional Staff; Tony Clapsis, Professional
Staff; Callan Smith, Research Assistant; and David Sklar, Health
Fellow. Republican Staff: Brendan Dunn, Special Counsel; and
Stephanie Carlton, Health Policy Advisor.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The committee will come to order.

President Dwight Eisenhower once said, “Unless we progress, we
regress.” Since passing the Affordable Care Act, we have made tre-
mendous progress on the health care front. Health reform is saving
millions of Americans money, giving them more choices and better
access to their doctors. Prescription drugs are cheaper for seniors.
In fact, 3.6 million Medicare beneficiaries saved more than $2 bil-
lion last year, and that is because health care reform closes the
prescription drug donut hole.

To date, 2.5 million young adults, many facing a difficult job
market, have been able to stay on their parents’ coverage. Forty
thousand Americans who were denied insurance due to a pre-
existing health condition have been able to obtain coverage through
State-based high-risk pools.

Vera Uzelac from Billings, MT can tell you just how health care
reform has helped her. Like most seniors, Vera lives on a fixed in-
come and has to be conscious of every penny she spends to get by.
Before health reform, Vera was forced to pay as much as $85 a
month for one prescription, but now Vera is saving at least $20
every month on medications she needs, which frees up money for
groceries and other necessities.

Or take Sheila Lopach from Helena, MT, whose 24-year-old
daughter is in school and had no health coverage. Thanks to health
reform, young adults across the country like Sheila’s daughter can
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stay on their parents’ insurance coverage, and parents like Sheila
can worry a little bit less.

Just as health reform reduced costs for individuals and busi-
nesses, the law reduced government costs, most notably through
Medicare. The health reform law also provided the biggest deficit
reduction in more than a decade. According to our nonpartisan
scorekeeper, the Congressional Budget Office, the law will reduce
deficits by $143 billion in its first 10 years and by more than $1
trillion in the decade that follows. We need to continue this
progress. I look forward to hearing from Health and Human Serv-
ices Secretary Kathleen Sebelius today about how the President’s
budget will do that.

Today nearly 48 million Americans are enrolled in Medicare. As
the Baby Boom generation retires, the number of seniors eligible
for Medicare will increase rapidly. Over the next decade, 18 million
additional Americans will enroll in Medicare. We need to ensure
that these beneficiaries and future generations receive the benefits
that Medicare guarantees.

To strengthen Medicare, we need to continue lowering costs. We
need to spend our precious health care dollars more wisely and effi-
ciently. If we do, we will lower premiums for seniors enrolled in
Medicare today and keep the program strong for generations to
come.

This is the path health care reform took, and we are already see-
ing results. Two weeks ago, CBO released a report showing that
over the next 10 years the cost-per-beneficiary will average just 1
percent a year more than the rate of inflation.

This is significantly better than the last 20 years. From 1985 to
2007, these costs grew 5 percent faster than inflation—not 1 per-
cent, 5 percent. This is major progress, but of course we can do
more. If per capita health care costs were to slow by 1 percentage
point over 10 years, the Federal Government would save $800 bil-
lion.

Secretary Sebelius, we provided you with the tools in the Afford-
able Care Act to continue to lower costs and bend the cost curve.
When doctors and hospitals do not talk to each other, patients re-
ceive the same tests twice. That is why health reform improves
communication and coordination among providers. Expensive dis-
eases can be better managed if they are caught early, so health re-
form provides free preventive care.

Criminals try to rip off taxpayers. Health reform provides law
enforcement new tools and resources to protect Medicare and Med-
icaid from fraud. I am pleased to hear that the administration’s
anti-fraud efforts have recovered more than $4 billion just last
year.

We know that some of the best ideas do not come out of Wash-
ington: they come from our own communities. That is why health
reform created the Medicare and Medicaid Innovation Center to le-
verage these good ideas and partner with the private sector.

Secretary Sebelius, I am pleased to see that you are enlisting pri-
vate sector partners. The recent innovation challenge has sparked
thousands of ideas from the best providers our system has to offer,
including some from my home State of Montana.
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Never before has the need to reign in out-of-control health care
costs been higher. Never before has a consensus for action been
stronger. Madam Secretary, I urge you to continue to use these
tools provided by the Health Reform Act.

The goals and responsibilities of your Department are broader
than health care. Our Nation must revisit the ways we prevent
poverty. Our economy has continued to recover, and I am pleased
to see that the budget reflects that positive growth. But our work
is far from complete. The human service programs we will work on
this year present significant opportunities to build upon the
strengths of the American family. We must find the best and most
effective ways to help families in economic crisis.

Temporary Assistance to Needy Families must be maintained for
the well-being of children and families facing dire circumstances. I
was pleased to work with Senator Hatch and the many child wel-
fare champions on this committee to reauthorize the Safe and Sta-
ble Families program last year. We should consider the lessons we
learned and the principles that guided us during that process as
we work to reform the entire child welfare system.

So let us improve these human service programs. Let us work to-
gether to strengthen Medicare and Medicaid. Let us make our
health care system more efficient. Let us build on the health re-
form law. Let us heed President Eisenhower’s warning that, unless
we progress, we regress.

[The prepared statement of Chairman Baucus appears in the ap-
pendix. |

The CHAIRMAN. Senator Hatch?

OPENING STATEMENT OF HON. ORRIN G. HATCH,
A U.S. SENATOR FROM UTAH

Senator HATCH. Well, thank you, Mr. Chairman. It is a pleasure
to work with you on this committee, and all of the other members
of dthe committee. I want to thank you for scheduling this hearing
today.

Secretary Sebelius, thank you for taking the time to be with us.
We have a lot to talk about, since it has been over 300 days since
you have testified before this committee which oversees much of
your budget.

I suspect it comes as no surprise that our list of questions is
long. The question that American taxpayers are asking is how the
President proposes to balance the budget and how he intends to get
our Nation’s debt and entitlement spending under control.

After all, he promised when he was elected that he would cut the
deficit in half by the end of his first term. Yet, with a fourth
straight trillion-dollar deficit under the Nation’s belt, the expira-
tion date on that election-year promise has long passed.

I think many Americans would be willing to cut the President
some slack if he demonstrated any willingness to lead us out of our
debt crisis. But, with this budget, he again demonstrates that he
would rather pursue his own political gain over fiscal stability. The
budget completely fails to address the gathering storm of our enti-
tlement crisis.

But do not take my word for it. Just look at what everyone from
the Washington Post to the Wall Street Journal is saying about this
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budget. We have a special chart here. According to the Washington
Post, the budget begins with “a broken promise and omits all kinds
of painful decisions.”

The assessment of Business Week is equally grim: “The budget
does little to restrain growth in government’s huge health benefit
programs.” The Wall Street Journal, 1 think, hits it on the head,
concluding that “it is a brilliant piece of misdirection. Voters need
to suspend disbelief for another 9 months.”

At the same time that the President cuts the defense budget and
complains about the lack of spending on infrastructure, his budget
ignores that entitlement spending is crowding out these priorities.
Medicare, Medicaid, and Social Security will increase as a percent-
age of GDP from 9.7 percent to 11.2 percent over the next 10 years.

Federal Medicaid spending as a percentage of GDP will increase
from 1.6 percent to 2.1 percent over the next decade. That is an as-
tonishing 30-percent increase in the Federal portion of the pro-
gram. Mandatory health spending under the President’s budget ac-
tually increases by $72 billion, since the modest $366 billion in sav-
ings over 10 years are wiped away by an undefined $438 billion
proposal to fix the physician payment formula.

I wish you could say that this budget contains smoke and mir-
rors, but it does not. It is, rather, a transparent abdication of any
responsibility to fix the entitlement spending crisis. Medicare re-
mains on a path toward bankruptcy, and with it senior impoverish-
ment. Under the President’s baseline estimates, Medicare and
Medicaid are projected to spend $11.1 trillion over the next 10
years. This level of spending is simply not sustainable.

According to the 2011 Medicare Trustees Report, the Hospital In-
surance Trust Fund has $8.3 trillion in unfunded liabilities and is
expected to be insolvent by 2024. Real choices, difficult choices are
necessary, but the President refused to make them in his health
law, and he refuses to make them now.

Astonishingly, the President’s comprehensive health law failed to
address the sustainable growth rate formula which is used to de-
termine payments for physicians, despite cutting $529 billion from
the Medicare program.

With respect to Medicaid, the budget baseline proposes spending
$4.37 trillion on the program over the next 10 years. This amount
includes the health law’s new spending on the largest expansion of
the Medicaid program since it was created in 1965. Furthermore,
the budget fails to respond to repeated requests from Governors for
any real flexibility to implement solutions that might work for
their citizens.

For the third year in a row, the President’s budget proposes in-
creased spending while failing to propose a financially responsible
long-term authorization of the Temporary Assistance to Needy
Families program, which will expire at the end of this month.

In his health law, the President famously promised to bend the
cost curve with respect to health expenditures. He failed to do so
with that law. With this budget, he has failed again. Over the next
10 years, total mandatory spending for Medicare and Medicaid will
exceed $11 trillion.

Now, we have another example, as shown on the chart. The
President’s budget would only reduce that amount by $366 billion
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over 10 years. That is a trifling reduction of 3.6 percent over the
next decade. Over the 75-year window, it translates into a rounding
error, a reduction of one-half of 1 percent.

As insignificant as these spending reductions are, it has become
clear that the President is not serious about achieving even them.
He has suggested that, unless Congress adopts his tax schemes for
wealth redistribution, any adjustment to entitlement spending is
off limits.

The President’s reelection advisors in Chicago might think that
it is politically advantageous to hold entitlement reform hostage to
his class warfare proposals, but it is fiscally irresponsible.

Again, thank you, Mr. Chairman. Secretary Sebelius, I look for-
ward to a fruitful dialogue and look forward to chatting with you.

The CHAIRMAN. Thank you very much, Senator.

4 [The prepared statement of Senator Hatch appears in the appen-
ix.]

The CHAIRMAN. I would now like to turn to our honored guest
and witness, Secretary Sebelius.

Madam Secretary, you know the drill. Your statement is auto-
matically included in the record, and I urge you to tell us what you
want. Be candid, be direct, and take your time. Not too much.
[Laughter.]

I want to give you enough time so that you can say what you
want to say.

STATEMENT OF HON. KATHLEEN SEBELIUS, SECRETARY, DE-
PARTMENT OF HEALTH AND HUMAN SERVICES, WASH-
INGTON, DC

Secretary SEBELIUS. Well, thank you very much, Chairman Bau-
cus, Senator Hatch, and members of the committee. I look forward
to the opportunity to discuss the President’s 2013 budget for the
Department of Health and Human Services.

Our budget helps to create an American economy that is built to
last by strengthening our Nation’s health care, supporting research
that will lead to tomorrow’s treatments and cures, and promoting
opportunity for America’s children and families so everyone has a
fair shot to reach their full potential.

It makes the investments we need right now to keep our econ-
omy going in the right direction, while reducing the deficit in the
long term to make sure the programs that millions of Americans
rely on will be there for generations to come.

Now, I look forward to our dialogue and answering questions
about the budget, but first I want to just share some of the high-
lights. Over the last 2 years we have worked diligently to deliver
the benefits of the Affordable Care Act to the American people.
Thanks to that law, more than 2.5 million additional young Ameri-
cans are already getting coverage through their parents’ health
plans. More than 25 million seniors have taken advantage of free
recommended preventive services under Medicare, and small busi-
ness owners are getting tax breaks on their health care bills to
allow them to hire more employees.

This year we will continue to build on those important efforts by
continuing to support States as they work to establish affordable
insurance exchanges by 2014. Once these competitive marketplaces
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are in place, they will ensure that all Americans have access to
quality, affordable health coverage.

Because we know that a lack of insurance is not the only obstacle
to care, our budget also invests in the health care workforce. The
budget supports training more than 7,100 primary care providers
and placing them in the parts of the country where they are needed
the most.

It also invests in expanding the network of community health
centers. Together with the 2012 resources, our budget will create
more than 240 new access points for patient care along with thou-
sands of new jobs. Altogether, health centers will provide access to
quality care for 21 million Americans, 300,000 more than were
served last year.

This budget also continues our administration’s commitment to
improving the quality and safety of care by spending health dollars
more wisely. This means increasing our investments in health in-
formation technology and improving care for those who rely on both
Medicare and Medicaid, the so-called dually eligible.

It also means funding the first-of-its-kind CMS Innovation Cen-
ter, which is supporting and partnering with physicians, nurses,
hospitals, and others who have accepted the challenge to develop
a new, sustainable health care system.

In addition, the budget ensures that 21st-century America will
continue to lead the world in biomedical research by maintaining
funding for the world’s leading researchers at the National Insti-
tutes of Health, and will support their work with an emphasis on
outcomes research that compares the risks, benefits, and effective-
ness of medical breakthroughs so we can get the biggest payoff pos-
sible for our research dollars.

This administration also recognizes that, in order for our country
to succeed, we need to invest in tomorrow’s scientists as well as to-
morrow’s teachers, engineers, doctors, and architects. But today,
too many young children have their futures short-changed because
they start school too far behind and never catch up.

We know that high-quality early education programs put chil-
dren on a path to school success and to a lifetime of opportunity.
High-quality early education does not just lead to higher test scores
and graduation rates, it leads to more productive adults, stronger
families, and more secure communities. That is why our budget in-
creases funding to support the 962,000 children in Head Start and
the 1.5 million children in federally funded childcare assistance
programs.

Our investments will also support critical reforms in both Head
Start and childcare programs to raise the bar on quality. This year
for the first time we will require Head Start programs that do not
meet important quality benchmarks to compete for funding. Our
budget supports a new childcare quality initiative that allows
States to invest directly in programs and teachers so that indi-
vidual childcare programs do a better job of meeting the needs of
children and their families.

Investing in health care, cutting-edge medical research, early
childhood education, and other priorities that will help us create an
American economy built to last requires resources. That means we
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have to set priorities, make difficult trade-offs, and ensure that we
use every dollar wisely.

Our budget does this, helping to reduce the deficit even while we
invest in areas critical to our Nation’s future. That starts with con-
tinued support for President Obama’s historic push to stamp out
waste, fraud, and abuse in our health care system.

Now, over the last 3 years, every dollar we have put into health
care fraud and abuse control has returned more than $7, a pretty

ood investment. Last year alone, those efforts recovered more than
%4 billion for American taxpayers.

Our budget will build on those efforts by giving law enforcement
the technology and data to spot perpetrators early and prevent pay-
ments based on fraud from going out in the first place. The budget
reflects the careful review we gave to every program, looking for
opportunities to make them leaner and more effective. It includes
some difficult cuts we would not have made if our Nation’s fiscal
health and tight budget times did not require them.

The budget also contains more than $360 billion in health sav-
ings over 10 years, most of which come from reforms to Medicare
and Medicaid. These are significant, but they are carefully crafted
to protect beneficiaries. For example, we propose significant sav-
ings in Medicare by reducing drug costs, a plan that will put
money back in the pockets of Medicare beneficiaries.

Our budget makes smart investments where they make the big-
gest impact and ensures millions of Americans will have access to
the health care they need. It funds cutting-edge biomedical re-
search, invests in our youngest children so they achieve their full-
est potential, and it puts us all on a path to a stronger, healthier,
and more prosperous America for the future.

Thank you again, Mr. Chairman and Senator Hatch. I look for-
ward to our conversation.

[The prepared statement of Secretary Sebelius appears in the ap-
pendix.]

The CHAIRMAN. Thank you, Madam Secretary.

I would like to talk to you about two subjects. One is, how well
is the innovation center doing? I noticed there are ideas like health
coaches and expanding medical homes. I tend to believe that the
innovation center and the funding for it is a good way to move us
toward more efficient systems, but could you speak on just how
that is progressing and what is working with the innovation center,
what is not working, and what could be done to make it work bet-
ter?

Secretary SEBELIUS. Well, thank you, Mr. Chairman. I think the
innovation center is one of the great initiatives funded as part of
the Affordable Care Act. It is really the research and development
arm of our major health care initiatives.

In that way, about one-tenth of 1 percent of our overall health
care spending is dedicated to finding the best new ideas that im-
prove quality and lower costs, and they are in pockets around the
country, but not taken to scale. So, medical homes for Medicare pa-
tients is a strategy that is tried someplace, and we are trying to
improve it.

The Accountable Care Organizations are pioneers who are really
way ahead of their time in coordinating care with doctors and hos-



8

pitals, with the kind of bundled payment strategy that makes sure
when a patient is dismissed from a hospital that he or she is not
on their own to figure out strategies of how that care can be im-
proved and to prevent an unnecessary readmission.

We have some very exciting projects under way with States
around the better care/better cost outcomes for the dually eligible,
those Americans who qualify for both Medicare because of their age
or disabilities, but also Medicaid because of their income, a fast-
growing population but one that I think has significant care chal-
lenges.

So we are very excited about the investments made so far and
about the strategies rolled out, and we think they have enormous
potential, not only to reduce the costs and improve care in govern-
ment programs, but to reduce costs and improve care for private
sector payers.

Our Partnership for Patients is a great example. Reducing
hospital-acquired infections, reducing preventable readmissions,
not only helps the government programs, but certainly helps all our
private sector partners, which is why we have more than 3,000 hos-
pitals, as well as a lot of major employers, who are thrilled with
this initiative and eager to step up and help us figure it out.

The CHAIRMAN. I appreciate that. I just urge you to maybe quan-
tify results so that we know we are being efficient with the various
innovations.

Turning now to exchanges. I see you asked for more money for
the exchanges that go into effect in 2014. How many States do you
think will have exchanges operating by themselves, how many not?
What are some of the worries? What is some of the good news, but
what are some of your concerns about the exchanges? The other
question tied to that is, how many employers do you think are
going to drop coverage to the exchanges because it is cheaper for
them to pay a penalty than it is to provide health insurance, think-
ing, well, the exchange is there; that will take care of it.

Secretary SEBELIUS. Well, Mr. Chairman, we are actively work-
ing with States across the country and have engaged, I think, 48
States in a variety of programs, from planning grants, to imple-
mentation grants, strategies that they are putting in place a step
at a time.

Right now, I think it is impossible to tell you exactly how many
States will have a State-based exchange, how many States will be
in a so-called partnership effort where they will begin by running
parts of the program at the State level—the Federal program—in
their build toward a fully functional State exchange sometime after
2014.

What I am confident about is that we will begin enrolling indi-
viduals across the country in exchange programs in the fall of 2013
so that they can be fully covered by 2014. I think States are in a
variety of conditions of engagement at this point.

In terms of dropping coverage, again, the only real-life example
we have in terms of this sort of framework being in place is the
State of Massachusetts, which has a very similar structure for em-
ployers, a penalty if people do not carry insurance, and the avail-
ability of an exchange.
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We found in the State of Massachusetts that actually covered in-
creased, it did not decrease, when the exchanges were fully func-
tional. I think if you talk to business leaders, they will tell you that
providing affordable insurance coverage is not only a cost factor,
but it is a way to keep and maintain the best possible employees,
to recruit employees.

It is a strategy that employers are eager to engage in, but often
cannot afford. So having a structure, particularly for smaller em-
ployers, I think will encourage them to stay in the marketplace. We
are already seeing a number of small employers who left the mar-
ketplace take advantage of the tax credits available for employee
coverage, and I think that is an encouraging sign.

So we have asked for additional resources, and that is really to
focus on the functions of the Federal exchange, which we will be
setting up. Many of those are one-time expenditures for an infra-
structure and IT system.

The CHAIRMAN. I appreciate that. Thank you very much.

Senator Hatch?

Senator HATCH. Well, thank you, Mr. Chairman.

Secretary Sebelius, we are glad to have you here and are pleased
that you are with us.

Now, regarding the contraceptive mandate, I am going to ask you
questions that I think require only a “yes” or “no” answer, and we
will get through this more quickly, and hopefully I will not have
to do it in subsequent rounds.

Regarding the contraceptive mandate that has raised such sig-
nificant religious freedom concerns, I want to make crystal clear
what mandate is actually enforced today. Now, those religious free-
dom concerns have been directed at the amendments to the interim
final rule issued last August. Last Friday you finalized those rules,
as I understand it. I have that final rule right here. It states that
you finalized those very same controversial proposed regulations
“without change.” Is that correct?

Secretary SEBELIUS. We finalized the IFR with an additional
delay period for those religious employers who find objection to of-
fering contraception, and there they will have a year delay in im-
plementation so we can work out a strategy where they can abide
by their religious freedom and the women employed in those insti-
tutions will have contraception.

Senator HATCH. Yes. My point is, it is still the same directive but
subject to having a year hopefully where you can negotiate the
changes that might need to be made. Is that fair?

Secretary SEBELIUS. The waiver language is as it appeared in the
original rule in August, with the exception that religious employers
will not purchase, will not provide, and will not offer, if they object,
contraceptives directly to their employers. But the employees in
those religiously based facilities will have access to that care with
no additional co-pays or no co-insurance.

Senator HATCH. I have a copy of it here. It says, “These regula-
tions finalized without change; interim final regulations author-
izing the exemption of group health plans and group health insur-
ance coverage sponsored by certain religious employers from having
to cover certain preventive health services under provisions of the
Patient Protection and Affordable Care Act.”
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Then also it states in here, in other words, we are currently oper-
ating under the same language that was objected to by some in the
religious community. It also says, “The departments have deter-
mined that it is appropriate to finalize, without change, these
amended interim final regulations authorizing the exemption of
group health plans and health insurance coverage,” et cetera.

Secretary SEBELIUS. Senator Hatch, we announced that we will
be promulgating an additional rule dealing with the religious em-
ployers who currently do not offer contraceptive coverage because
of religious beliefs and that that rule will be in place and effective
by August of 2013, when the IFR would apply across the board.

Senator HATCH. All right.

In his statement on Friday addressing the supposed compromise
on this mandate, President Obama said, “From the very beginning
of this process I spoke directly to various Catholic officials.”

Now, prior to Friday, February 10, did you consult with any indi-
vidual Catholic bishop or the U.S. Conference of Catholic Bishops
about this so-called compromise?

Secretary SEBELIUS. I did not speak to the Catholic bishops.

Senator HATCH. All right. That is all I wanted to know.

To your knowledge, prior to Friday, February 10, did anyone in
the administration—anyone in the administration—consult with
any individual Catholic bishop or the USCCB about that so-called
compromise, to your knowledge?

Secretary SEBELIUS. I know that the President has spoken to the
bishops on several occasions, yes.

Senator HATCH. Was it about that so-called compromise?

Secretary SEBELIUS. I—I

Senator HATCH. You do not know?

Secretary SEBELIUS. I really do not know.

Senator HATCH. All right.

Are you aware of any consultation, prior to Friday, February 10,
by anyone in the administration, the President’s reelection cam-
paign, or the Democratic National Committee, with any person af-
filiated with Planned Parenthood of America, NARAL, or the
ACLU about the so-called compromise?

Secretary SEBELIUS. Again, Senator, I know numerous conversa-
tions were had with religious leaders, with employers, with insur-
ers, and with stakeholders.

Senator HATCH. And with these groups as well?

Secretary SEBELIUS. Pardon me?

Senator HATCH. With these groups as well?

Secretary SEBELIUS. I assume some of those groups were talked
to. I really have no idea if anybody in the administration talked to
anyone.

Senator HATCH. All right.

I wrote you last July that your proposed contraceptive mandate
would be “an affront to the natural rights to life, religious liberty,
and personal conscience.” I note for the record that your response
to my letter completely ignored this issue.

Last October, 27 Senators joined me in writing you again, asking
for any analysis requested or obtained by HHS regarding these re-
ligious liberty issues. The response from your Department com-
pletely ignored our request. There were 27 of us who asked for it.
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The President’s Chief of Staff and Press Secretary have since
claimed that this mandate is consistent with the First Amendment,
and the final rule you issued last Friday states that it is consistent
with the First Amendment and the Religious Freedom Restoration
Act, which is the bill that I brought to the Congress.

Let me just ask you again, did HHS conduct or request any anal-
ysis of the constitutional or statutory religious freedom issues?

Secretary SEBELIUS. Senator, I think

Senator HATCH. If you know.

Secretary SEBELIUS [continuing]. What you heard was the Presi-
dent talk about two important principles, the availability of preven-
tive health services

Senator HATCH. No. My question was——

Secretary SEBELIUS [continuing]. To women and religious free-
dom.

Senator HATCH. My question is a simple question. Did you or
anybody at HHS conduct or request any analysis of the constitu-
tional or statutory religious freedom issues? That is a simple ques-
tion.

Secretary SEBELIUS. Well, we certainly had our legal department
look at a whole host of legal issues and I——

Senator HATCH. Did you ask the Justice Department?

Secretary SEBELIUS. I did not. No, sir.

Senator HATCH. All right. All right. That is all I want to get.

Well, my time is up. Next, will be Senator Bingaman.

Senator BINGAMAN. Thank you, Mr. Chairman.

Madam Secretary, thank you for being here. Let me just say for
the record I appreciate the reasonable position that you have ar-
rived at with regard to contraceptive services. I think it adequately
protects religious liberty and at the same time protects the right
of women to obtain contraceptive services when they choose to. So,
that is a different perspective than the one Senator Hatch was ex-
pressing.

Let me ask you about a provision in the Affordable Care Act that
relates to our workforce, our health care workforce. We put a provi-
sion in there that I felt was very important. It created a new, inde-
pendent, and nonpartisan National Workforce Commission. The
commission is tasked to provide Congress and the administration
with information and guidance on how we can align our Federal re-
sources to meet the health care workforce needs of the Nation.

This resulted from the recommendation by the Institute of Medi-
cine and was modeled after MedPAC, this commission is. The com-
mission was strongly supported by Senator Baucus, Senator Mur-
ray, myself, and many others. It is my understanding that commis-
sion members were selected by the GAO in September of 2010,
which is nearly 18 months ago, but they have not been able to
work because they have not had any funding.

Now, I think there is some provision in this budget to provide
initial funding, and I just wondered if you could give us an update
as to what can be expected. Is this commission going to be allowed
to proceed to do its work, and when?

Secretary SEBELIUS. Well, Senator, I share your interest in the
work of, not only this commission, but the necessary work that
needs to be done looking at the entire health care workforce.
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Whether or not we had an Affordable Care Act, we have some
workforce challenges as America ages, and, as we look at a mis-
alignment of where the health care providers are and where the
people are, it does not often match. So we have been working on
this from day one.

As you know, the Recovery Act provided some resources, the Af-
fordable Care Act continued those resources: more training, more
graduate medical education, more shifts in focus. We are eager to
have the appropriations to get the commission up and running. We
think that is an important advisory group and an important piece
of the puzzle.

We have been using internal resources with our planning and
evaluation staff, our Agency on Health Resources Service Adminis-
tration, which deals a lot with the workforce issue, with CMS, to
look at all the levers we currently have and all the analysis we can
do about what is projected to be needed in the future and what
ways we have it moving in that direction. But I am hopeful that
we can work with Congress to get the commission fully funded and
operational.

Senator BINGAMAN. Well, I will continue to communicate with
you on this. I think this is a very low-cost item in the broad per-
spective of our health care delivery system, but I think it is an im-
portant one.

Let me ask about the health insurance exchanges that Senator
Baucus asked you about. One concern I have had is that, in our
zeal to be sure that States can do whatever they want by way of
establishing these health insurance exchanges—or do it the way
they want, I should say—I am concerned that the underlying IT
systems that are being developed State by State by State are not
going to be able to communicate with each other. They will not
have the common elements that they need to really have good in-
formation for us nationally on what is going on here.

I know our State is spending a big chunk of the money that you
have provided in the planning grant to work on an IT system. I
know every State in the country is spending a big chunk of the
money that is being provided to them, working on the IT system.
Is there something that you are doing to ensure that we do not just
have everyone inventing the wheel in every State of the Union
here?

Secretary SEBELIUS. Yes, Senator. I think your concern is well-
placed and well-founded. We did early on release some early inno-
vator grants specifically for IT systems so that States who were
frankly already well under way creating a health-wide IT system
could actually move ahead of the pack and share what they were
learning with other States to sort of reduce the reinvention of the
wheel over and over again.

We also have resources going to States so that they can look at
a more comprehensive approach for consumer ease and availability
so a consumer does not have to figure out where he or she might
fit if they are Medicare-eligible, if their kids are eligible for the
children’s insurance program, if someone is eligible for the ex-
change or a tax credit for the exchange, but that the system indeed
encourages that.
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So there was some, again, early IT money to look at a more com-
prehensive approach. We are certainly gathering States on a reg-
ular basis to share with one another what are the templates, what
are the effective strategies, what is already in place, what this
looks like, to try to minimize people having to start all over again
and to accelerate their progress toward an effective exchange IT
system that works.

Senator HATCH. Senator Cornyn?

Senator CORNYN. Thank you, Madam Secretary. We are having
a little bit of a shuffling here, but we will get through this.

I note that the rate of uninsured in the country was at 17.1 per-
cent in 2011, which is up about 7 percent over 2010, and even more
than that from 2008. One of the reasons given for the increased
number of uninsured is the number of individuals losing employer-
provided coverage.

The Congressional Budget Office originally estimated that only
some 7 percent of employees would lose their employer-provided
coverage as the health insurance exchanges were implemented in
2010. McKinsey, the business consulting group, has estimated that
at minimum somewhere on the order of 30 percent of employees
would lose their employer-provided coverage, and it could well be
as high as 50 to 60 percent.

Indeed, I think it is easy to see why that is true, because the fi-
nancial incentives for an employer would create a reason for them
to drop their employee coverage and to then require those indi-
vidual employees to seek their coverage in the health insurance ex-
changes.

Of course, the employer-provided coverage is subsidized as a
fringe benefit by the employer, not by the American taxpayer. But
once they go into the exchanges, those individuals will be eligible
for taxpayer-provided subsidies in the exchanges.

Can you tell us how the President’s budget deals with this issue
and how we are going to be able to afford to provide taxpayer-
provided subsidies for this 50 or 60 percent of employees who are
now provided with employer coverage?

Secretary SEBELIUS. Well, Senator, I think a couple of things.
The economy certainly has a lot to do with employer coverage being
lost, but I would also suggest that every analysis that I have read
suggests that the extremely high cost and often lack of choice for
small employers is also a driver in this marketplace where people
are dropping coverage, particularly in the small marketplace. Large
employers are keeping their coverage, small employers and individ-
uals are often dropping coverage, and then people in the recession
have lost coverage.

So the availability of State-based insurance exchanges in every
part of the country, with competition—and by every Congressional
Budget Office and every analyst’s estimate—significantly lowers
premiums based on a reduction of administrative overhead, pre-
negotiation, and kind of an active purchaser role, which, I think,
again means that people will be coming back into the marketplace.

I cannot speculate on what it is that people are looking at. What
we know on the ground is that the only State with a fully oper-
ational exchange with a very similar framework is the State of
Massachusetts. Employers did not drop coverage in that State.
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They did not choose to exit the marketplace. In fact, more came
into the marketplace. They have a higher rate of employer coverage
right now than they did prior to the exchanges being set up, with
a very similar kind of framework with a penalty and a tax subsidy.

Finally, Senator, the issue of subsidies—employer coverage is
subsidized by American taxpayers. They are part of a business ex-
pense. It is why some individuals are, in this current market, not
in as advantageous a situation. Again, with an exchange, individ-
uals, entrepreneurs, those who set up their own business oper-
ations, would be able to participate in a much larger pool, with
much more competitive rates once the insurance exchanges are
operational.

Senator CORNYN. Madam Secretary, it seems to me that the eco-
nomics for the employer are pretty clear, that rather than provide
whatever the figure is, a $10,000, $8,000, $6,000 insurance policy
for an employee, that it is cheaper for the employer to drop that
coverage and to force the employee then to go to the insurance ex-
change. They save much more than the tax deduction. That is an
out-of-pocket cost.

So it seems to me that the administration has grossly underesti-
mated the number of employers that will drop their employees
from coverage, and indeed costs will explode far beyond the 7 per-
cent that CBO projected on the bill.

Thus, it seems to me impossible for the President to keep his
promise that, if you like what you have you can keep it, because
the way the so-called Affordable Care Act, which I think in truth
will become the unaffordable care act, is structured, it provides the
incentives to drop people and cause them to lose their employer-
provided coverage.

Secretary SEBELIUS. Well, Senator, right now I would just say
the market is entirely voluntary, and what we find is that employ-
ers find it to be an enormous benefit to have affordable, robust
health coverage for their employees.

One of the issues I hear from small business owners constantly
is they are frustrated by having their best employees go down the
street or around the corner or down the block, because that is by
far the most important benefit.

So I think there are issues above and beyond cost, and I think,
if the system is more cost-effective, if we are successful in changing
some of the delivery system costs, lowering overall costs for both
private sector and public sector, there is enormous benefit that lies
ahead with full implementation of the ACA.

Senator HATCH. Senator Wyden is next, but he has graciously
agreed to allow Senator Roberts to ask one question so he can get
to his Agriculture Committee, and then we will go to Senator
Wyden immediately following, then Senator Coburn after that.

Senator ROBERTS. I thank the ranking member or the vice chair.
I apologize to my colleagues for breaking ranks; I think you are ac-
customed to that anyway.

Madam Secretary—nice to see you, Kathleen.

You have been to Children’s Mercy. You have been a strong sup-
porter when you were Governor. I really appreciate that. In Kansas
City, they received the Children’s Hospital Graduate Medical Edu-
cation funding. I think a large percentage—I believe the number
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that was quoted to me was 80 percent—of the doctors in this hos-
pital that trains with these dollars stays in the surrounding area,
which is obviously a very good thing.

My question is, the recipient hospitals are training more than
5,600 full-time equivalent residents per year. If we do not ade-
quately fund this program, how on earth are we going to fill the
gap that that creates in the pediatric workforce pipeline? I am a
little worried about the funding level there for this program, which
I think is exceedingly important.

Secretary SEBELIUS. Well, Senator, you are absolutely right. I
think that children’s hospitals, not only in the Kansas City area
but around the country, do not only a great job on training pedi-
atric residents, but on care delivery.

As we look at, again, the workforce of the future, I think the
focus in our Department is on trying to maintain residency slots as
much as possible, and training for primary care, which clearly in-
cludes pediatrics. In a better budget time, I think these numbers
would be significantly higher.

We are trying to balance how to drive more dollars in teaching
hospitals to primary care, gerontology, pediatrics, and look at all
the sources of the levers. So you are right, the funding is not what
we wish it would be, but we are going to continue to work with hos-
pitals like Children’s Mercy to make sure that they can do the
great job that they are doing.

Senator ROBERTS. I look forward to working with you on that.

Secretary SEBELIUS. Thank you.

Senator ROBERTS. Mr. Chairman, thank you. I apologize again to
my fellow colleagues.

Senator HATCH. Thank you, Senator Roberts.

One thing I would just like to establish. When can we expect an
answer to our letter that the 28 of us wrote to you with regard to
legal analysis on this freedom of religion issue? Can you answer
that letter?

Secretary SEBELIUS. Senator, I do not know where the letter is
at this point in clearance.

Senator HATCH. Well, we will get you one.

Secretary SEBELIUS. But I will try to respond as rapidly as we
possibly can.

Senator HATCH. If you will do that, I would be very grateful.

Secretary SEBELIUS. Yes. Certainly.

Senator HATCH. Senator Wyden?

Senator WYDEN. Thank you, Mr. Chairman. Welcome, Madam
Secretary.

Madam Secretary, as you know, in our part of the country we
have a lot of good-quality Medicare Advantage plans. You have
plans, for example, like Group Health in Seattle, that are so pop-
ular. All the single-payer folks always tell me, whatever you do,
just make sure you protect Group Health.

So I was particularly interested in the numbers you all have put
together that indicate that in the last year—and this is country-
wide, not just in the Pacific Northwest—Medicare Advantage en-
rollment has increased 10 percent, while premiums have fallen
about 7 percent.
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Now, this is particularly noteworthy, given all the predictions
that came up during health reform. What do you think is behind
a trend that indisputably seems pretty encouraging?

Secretary SEBELIUS. Well, I think, Senator, it is very encour-
aging. The 7 percent is—again, the decrease in premiums is a na-
tional average. In some places it is significantly higher. And over
and above that, I think we are at 99.7 percent of Medicare bene-
ficiaries who have a choice. There are only a very few isolated
areas where there is not currently a Medicare Advantage plan in
operation.

So I think it is a combination of strategies that were really part
of the Affordable Care Act to negotiate for health benefits and look
very carefully at pricing strategies, indicating to individuals for the
first time we have a quality rating system. And what we are seeing
is beneficiaries beginning to make substantial changes on their
own based on the quality of those plans. In this case I think com-
petition is paying off.

But with an announcement that the Medicare Advantage plans
on average were being paid about 12 percent more than fee-for-
service Medicare with no resulting health benefits, I think the mar-
l&et is adjusting to the notion that that payment strategy is coming

own.

Senator WYDEN. Let me ask you about one other area, Madam
Secretary. I always like to do the positive news first. This other
area is not so positive, and it is the question of drug shortages.
Yesterday I talked to a father of a 3-year-old in Oregon, and the
3-year-old has leukemia. The family cannot get their leukemia drug
through their insurer.

Now, the Finance Committee held an important hearing on this
topic. Chairman Baucus and Senator Hatch have been very inter-
ested in this drug shortage issue. We were told that, in effect, when
the government sees that there is a drug shortage—this was the
testimony we heard in the Finance Committee—it usually takes a
year or longer in order to get the drug out again.

That is too late for many parents. These parents, like the family
I talked to yesterday, say the government ought to have resolved
this yesterday, and why can the government not fix this and stop
playing catch-up ball?

The President issued an executive order on this last fall, and my
question to you is: What specifically since then has changed so that
the government is going to get out in front of this urgent problem?
I am not the only member of the Senate who is hearing from par-
ents.

I want to know what I can tell that parent when I call him back
tonight. I said I was going to call him back tonight and say that
I spoke to the government’s point person on this issue. What can
we tell that parent tonight that the government is doing to get out
in front of this urgent issue?

Secretary SEBELIUS. Well, the good news for the parents of the
child with leukemia is that the FDA did announce yesterday that
they feel that in the next 2 weeks the leukemia drug shortage will
indeed be resolved. People were afraid they were going to run out
of the drug in 2 weeks. It is resolved because what we can do at
the FDA is accelerate alternatives if we have notification.
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What we know is that, since the executive order that the Presi-
dent issued in October, there have been over 200 shortages that ac-
tually have been averted. Because the FDA was notified, they can
look for alternative sources of the drugs, they can expedite manu-
facturing lines in other areas. This really is, though, Senator, un-
fortunately a bit of a market glitch where the market capacity for
drugs has not increased. There are pipeline increases that are 2
and 3 years off, but currently we have the same manufacturing ca-
pacity and drug marketers choosing which line of drug to produce
at which time.

The earlier we are notified—and you have a bill pending in both
the House and the Senate that we would be eager to work with you
on. We have done as much as we can administratively, but a man-
datory notification of drugs that appear to be getting to a shortage
gives us then the ability to put our team into gear, and we can be
fairly effective in at least finding alternative strategies, trying to
ramp up other lines, putting pressure on groups, looking in Europe
and Asia for an alternative. But if we do not know that it is com-
ing, there is almost nothing the government can do.

Senator WYDEN. Mr. Chairman, I know my time has expired. I
would only say, Madam Secretary, I do not think notification alone
is going to do it. I think this is a question of what kind of incen-
tives we need to get to manufacturers. I think it is a question of
the grey market. Just notifying people about what everybody al-
ready knows, I just do not think that is going to do it. The chair-
man has been gracious in terms of his time. I will continue this
with you because

Secretary SEBELIUS. Well, Senator, we would love to work with
you on this. I would say that notification is a huge piece of it. It
may be one of the few pieces that we at the government can con-
trol. Again, looking at the market, which we have done extensively,
the manufacturing capacity needs to be increased, and a number
of the major pharmaceutical companies are in the process of doing
that. They are just a bit behind the demand.

Senator WYDEN. I think the government has been behind.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Coburn?

Senator COBURN. Thank you, Madam Secretary. I appreciate
your being here.

I have two areas that I want to discuss with you. One, in your
testimony you talked about saving $7 for every $1 you put into
fraud prevention. You came up with a number of $4 billion. The
outside estimates, as well as GAO, estimate improper payments to
be over $59 billion a year, and fraud in Medicaid and Medicare
somewhere close to $100 billion a year. So we are at 4 percent.

My question is, you all signed a contract for $77 million on a
cost-plus basis with three firms that have never done what you are
asking them to do. At the same time, another firm that has done
this for 70 percent of all the insurance companies in this country
in terms of predictive payment and whether or not to pay or wheth-
er to look, offered to do this for free for the government.

Now, I understand the government cannot take free services, but
it is concerning to me that we would go with three contractors that
have absolutely no experience to set up something that could im-
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mediately save us billions of dollars and not contract with the one
firm that actually has real experience in doing that. Can you ex-
plain that to me?

Secretary SEBELIUS. Senator, I have to confess, I am not aware
of the contracting negotiations or who bid, or what the decision
was. I would be very pleased to get that answer to you in detail
and have Dr. Peter Budetti, who is the first person at Medicare
and Medicaid to ever focus on fraud—we have a senior leader who
is charged with doing that, building the predictive modeling, but I
will get you a very detailed answer.

Senator COBURN. I understand that. We have had him in front
of our committee, and his answers were not satisfactory on that as
well. So the question is, we have a cost-plus contract, $77 million,
getting ready to expire—we are going to renew it—on the perform-
ance criteria for you all to effectively manage what you are doing.

You chose somebody who has never done it before and refused to
use the company that offered to do it for free, which was IBM,
which has the vast experience in this world in terms of predictive
modeling. To me, it makes no sense. It is no wonder that the people
in this country do not have any confidence in us when we do not
have the common sense to utilize things that are available to us.

The second point that I want to go to is, in the Affordable Care
Act there was a nice little trick that enhances Massachusetts to the
tune of $3.5 billion over the next 10 years at the expense of 48
other States by what they did with a trick with one hospital, one
rural hospital, converting one hospital in the most expensive place
to live in Massachusetts to a rural hospital, thereby upgrading the
wage valuations for the rest of the hospitals in Massachusetts.

You all had the opportunity to either do that or not do that. Why
is it that you have decided that we should go ahead and do that
and decrease the reimbursements? For the members of this com-
mittee, it is going to cost you $280 million a year for your hospitals,
because that is going to be going to Massachusetts on the basis of
one gimmick in the Affordable Care Act.

Secretary SEBELIUS. I am sorry, Senator. I am trying to get the
details of the Act. When you say we had the ability to do it or not
do it, I am trying to understand what it is that

Senator COBURN. You had the ability to grant that waiver or not
grant that waiver back to a rural hospital status. You did not have
to. You could have said, no, that will disrupt the payments to the
rest of the hospitals throughout the country. But you chose to do
it anyway.

So the question is—we are going to take $3.5 billion out of the
hospitals from all the rest of the States and transfer it to the
highest-cost State there is, and on the evaluations in the future, in
terms of the labor wage rates, we are going to protect Massachu-
setts on the basis of that, and every other State is going to have
a different determination because of how we are going to value
their inputs in the future.

The question is, why should one State have the advantage over
all the rest of the States for reimbursements that are markedly
higher than for everybody else, and all the other hospitals have to
pay for it throughout the country?
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Secretary SEBELIUS. Well, again, Senator, I will take a look at
that specific provision. I know that part of the requirements of the
Affordable Care Act are two different studies on wage analysis that
will be—one is under way. I think the second one is about to be
started. We are directed to not only report back to Congress, but
to actually reevaluate the entire CMS wage basis based on that
market analysis. So, this will be part of that overall look. If it was
directed as part of the Affordable Care Act, it is not something our
Department executed, it was part of the legal requirements. But let
me make sure I understand what you are talking about.

Senator COBURN. Well, the way I read it, you had the oppor-
tunity as to whether you were going to grant them rural status or
not, and you chose to do that.

Secretary SEBELIUS. If it was directed as part of the Affordable
Care Act, we did not.

Senator COBURN. No. Well, you——

Secretary SEBELIUS. I need to

Senator COBURN. Certain delegations have written to you, asking
to make sure you maintain what your decision was, so you obvi-
ously had a decision or they would not be writing to you. I have
a copy. I would be happy to put the letter in the record. I know
you know what it is, and I would ask that this be part of the
record.

The CHAIRMAN. Without objection.

[The letter appears in the appendix on p. 33.]

Senator COBURN. But the point is, when we advantage certain
people through legislation, that is exactly what America is sick of,
this insider trading, the real insider trading, where we cheat the
hospitals of 48 other States to advantage one group. It is inappro-
priate, it is not fair, and it does not do anything in the long run
for the better aspects of medicine.

I yield back.

The CHAIRMAN. Senator Menendez?

Senator MENENDEZ. Thank you, Mr. Chairman. Thank you,
Madam Secretary, for your service.

I have three questions, so I would like to put the questions out
there first and then see your responses. They all deal with ele-
ments of the Affordable Care Act, which I supported. Some of these
are particularly of great interest to me and to many people in the
country who would advantage themselves on what these provisions
in the Act would do.

One is, in the law we ensured all qualified health plans would
include behavioral health services as part of the essential health
benefits package. Among the universe of those who would receive
those benefits, of course, are those who have families in the autism
spectrum. New Jersey has the highest autism rate in the Nation,
unfortunately, so I have heard these stories very vividly. Yet, they
are unable to access vital behavioral health services.

Even in States with an autism coverage mandate, there are a
number of exemptions that lead people to fall through the cracks.
The language in the law, the Affordable Care Act, is specifically de-
signed to address their needs and ensure that all qualified health
plans will provide the benefits so many families need.
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I am concerned that HHS’s recent bulletin on the essential
health benefits package refers to States using a benchmark plan as
the basis for the essential health benefits package, but, because of
the current patchwork of State autism coverage requirements and
exemptions, I know I am not alone in the serious concerns that the
benchmarking plan is insufficient to ensure that behavioral health
coverage would be available on all qualified health plans, as the
law dictates it should be.

So one, can you please explain what steps HHS is going to take
to ensure plans will provide behavioral health services, as required
by the law, and how will the process move forward on finalizing the
essential health benefits rule? That is my first question.

The second question is with reference to a provision of the law
that I previously introduced called The Mothers Act. It focuses on
the devastating disease of postpartum depression. The language in
the law required that HHS submit a report to Congress specifically
addressing the benefits associated with screening for postpartum
depression, and this report is supposed to be due within 2 years
after enactment, which would be March 23.

So I would like to get a sense of how that report is coming along,
when we can expect to see it, if you know what the report is going
to say, what findings does it have as it relates to this issue.

Lastly, New Jersey currently has an 1115 demonstration waiver
application pending before CMS. These waivers can be comprehen-
sive. They involve major structural changes to a State’s Medicaid
program, affecting hundreds of thousands of the State’s most vul-
nerable residents.

New Jersey’s application was submitted in September of last
year, and rumor has it that it may be approved as soon as this
weekend. I say “rumor” because this entire process—I have to be
honest with you—goes on behind closed doors without public notice,
certainly without public input. My understanding is the law re-
quires a process that is more transparent, and the rules on that
have not been finalized.

I have to say, as a member of the committee with jurisdiction
over the Medicaid program and as a Senator, it is more than frus-
trating to be shut out of a discussion affecting not only Medicaid
beneficiaries in my State, but institutional providers such as hos-
pitals, skilled nursing facilities, and home health care providers.

So, if the law was meant to be transparent, and a member of the
Finance Committee and a U.S. Senator cannot get information
about the process, which is what we are constantly being told by
CMS, something is wrong with that process.

Secretary SEBELIUS. Well, Senator, let me see if I can address
your concerns. The essential health benefit model that we chose to
adopt is the so-called benchmark model, which would allow a State
to use a popular employer coverage or State employee coverage or
the Federal employee coverage existing as a benchmark.

But all of the rules of the ACA apply, including the 10 categories
of mandatory coverage, so none of that is waived as you look at a
benchmark for a particular State. I would say that we tried to bal-
ance affordability with comprehensive coverage in order to get a
State up and running.
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What we found, looking at the models across the country, is that
there was very little variation in the actual coverage. There was a
lot of variation in cost-sharing. That seemed to be the most signifi-
cant in the categories.

But the anti-discrimination, the ability of a plan to weight one
category and so disadvantage behavioral health and say we are
looking at 9 of the 10, but we are going to be very skimpy on be-
havioral health, those rules all are imposed on top of the bench-
mark strategy.

So we will be working very closely with States to make sure
that—as you know, behavioral health is one of those critical cat-
egories of care that is an underlying premise for what has to be in
every essential health benefit, but we need to make sure that is in
place, not only in New Jersey, but around the country.

But we wanted to kind of take advantage of plans that were in
the market, were purchased, were priced, and could be up and run-
ning as we start this process. We will continually reevaluate and
make sure that there are not benefits that are being overlooked or
skipped along the way.

The Mothers Act provisions are definitely under way at the Na-
tional Institute of Mental Health, looking at postpartum depression
studies. They have 60 different grants on the issue, two program
announcements, and we will be reporting back.

I cannot tell you right now what exactly that is going to say, be-
cause I have not seen the draft of the report, but we will make
sure, Senator, to get you the various clinical research that has been
going on, the risk factors, the neuroscience that they are taking a
look at, and make sure that your concerns about this very impor-
tant area are addressed when we come back with this study.

The CHAIRMAN. Senator Snowe?

Senator MENENDEZ. Can I get the third answer?

The CHAIRMAN. Yes. All right. We are a little over time here. Go
ahead. Finish.

Senator MENENDEZ. My questions were within time. The answers
are——

The CHAIRMAN. But still. I am not going to get into that debate.
But anyway, go ahead. Finish it. Finish it, Madam Secretary.

Secretary SEBELIUS. Again, you are absolutely right that new
rules, when they are in place, will require a far more robust proc-
ess with 1115 waivers, having, at the State level, an opportunity
for comment. The current rule really is the Governor and the State
negotiates with our Department. We are not, by practice and stat-
ute, able to share those negotiations.

The Governor’s office could share. But as far as I know, there is
no imminent—I, in fact, speak to the Governor this afternoon.
There is not any imminent waiver decision. But I understand what
you are saying. We hope to get to the point where this is a much
more transparent process in the very near future.

The CHAIRMAN. Thank you.

Senator Snowe?

Senator SNOWE. Yes. Thank you, Mr. Chairman. Welcome,
Madam Secretary.



22

The first question I have is in two areas, one in LIHEAP, the
low-income home energy assistance program, and the other in the
Medicaid program.

First of all, I was just truly surprised and disappointed that the
President’s proposed budget for the next year advances another
major reduction in low-income fuel assistance by almost half a bil-
lion dollars in addition to the proposed cut last year that was al-
most $1.2 billion—$2.2 billion actually, and the Congress restored
$1 billion of that. I mean, this is historically low assistance for the
needy population, certainly in cold weather States. I mean, the
New York Times did a front-page story just a couple of weeks ago
on the dire, desperate circumstances so many people face, including
in this instance where the individual offered his car as collateral
to pay for assistance.

Maine has gone, during the President’s administration, from $80
million to a proposed $32 million with this additional cut. I just do
not understand it, given the significant increase in the price of oil,
which is now close to $3.80; for propane, it is over $4. The average
person requires an average of 850 gallons. That is devastating.

In fact, I talked to one woman. She and her husband both lost
their jobs; they have three children. One child contracted pneu-
monia because they had no heat in their house. Why is the Presi-
dent proposing cuts in this program when there were $7 billion in
cuts in discretionary spending in the final omnibus bill, yet $1.2
billion of that $7 billion ended up being in the low-income fuel as-
sistance program?

Secretary SEBELIUS. Well, Senator, I understand your concerns,
and certainly the States where heating oil is the primary heat, it
is particularly dire. I would say this budget is half a billion dollars
above the President’s request in last year’s budget. I know that is
not much solace as you look back on the last several years. Again,
in a better budget time this request would be far more substantial,
but it is an increase over what was requested last year, and I do
understand your concerns.

Senator SNOWE. Well, I appreciate that. But in your budget of
$70 billion, I would hope that we could find a place for people who
earn $16,000 and have to pay $2,500 to $3,000 for an oil bill. I am
just telling you, the circumstances are horrific, and I would hope
that the President and you could find someplace—I mean, really,
this program has really taken a heavy hit.

On the second question on Medicaid—and I know this has been
much discussed—many States, including mine, are wrestling with
some major challenges. When we were debating the health care bill
here in the Finance Committee, Senator Grassley and I were able
to include some flexibility in the maintenance of effort to bring it
down for parents and childless adults, down to 133 percent of the
poverty level.

Maine happens to have one of the top 5 most generous programs
in the country for parents. The point is, as you know, States are
grappling with deficits. That is what our amendment was all about,
to give them flexibility in the event of budget deficits. That has
been Maine’s circumstance.

You had written to the Governors back in February of last year
that you were committed to responsiveness and flexibility to expe-



23

dite review of State proposals to address some of these problems
in Medicaid.

In addition, the Medicaid Director, Cindy Mann, had suggested
in your Department “reductions in eligibility solely for budgetary
purposes would not be experimental, pilot, or demonstration proj-
ects.” There is obviously a concern what authority you have and
what you do not. I think the point here is, we want to avoid reduc-
tions in eligibility and to continue with the eligible population hav-
ing coverage, but to also avert Hobson’s choices.

Like in Maine, for example, eliminating optional benefits like
waiting lists for those who are developmentally disabled. What can
you offer to States like Maine so that we would avert and avoid
those types of choices, but address some of the budgetary issues
that they are facing that could provide short-term savings now?

Secretary SEBELIUS. Well, Senator, I had a conversation with
your Governor, I think, in the last 2 weeks about this very issue.
We, again, made it clear to him what was within the State’s discre-
tion, and some of the provisions that you have just outlined.

Senator SNOWE. Right.

Secretary SEBELIUS. The adults down to 133 percent—that is a
choice they could make right away. We volunteered to send a team
in to look at their other choices. We did not have a lot of paper
from the Governor about what exactly was the proposal but com-
mitted to doing whatever we could to look at ways that, not only
they could make immediate changes in areas where they had ad-
ministrative flexibility and we would identify them a category at a
time, but then look at ways that hopefully we could help reduce the
costs in categories where we do not have a lot of flexibility. But we
are waiting to get some responsiveness, and we are doing that with
States across the country.

Senator SNOWE. Good. Well, I think it would be helpful if we
could, going forward, find models that work. I know the areas you
identified, about five areas, to the National Governors Association,
where they could find short-term savings.

But I am just wondering if we could go beyond that and figure
out what can work within the constraints. Even with the con-
straints of maintenance of effort, continuing with the eligible popu-
lation, are there ways and models and demonstration programs
that could be used effectively to actually work to achieve savings
and help deliver these programs and services more efficiently?

Secretary SEBELIUS. And we are eager to do that. Dan Crippen,
the new head of the National Governors Association, the former
head of the Congressional Budget Office, was in my office yester-
day, and we talked about the fact that there was a new class of
Governors in 2010, 19 new Governors. While I met with, I think,
each and every one of them, a number of them are facing lots of
incoming, and it is very difficult.

What we want to do is go back around and have those conversa-
tions in great detail. We have lots of Governors now participating
in this effort on dual-eligibles, which is one of the most expensive
populations that any State has in their Medicaid budget. Frankly,
moms and kids are fairly inexpensive to cover. Disabled, elderly,
poor with multiple chronic diseases are often very, very chal-
lenging, not only in terms of care, but in terms of costs. So we are
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working closely, and we want to get those good strategies and ideas
to everybody. I would be happy to work with your office and keep
you updated.

Senator SNOWE. Yes. And if there is anything that we can do to
help in that process——

Secretary SEBELIUS. Yes. Thank you.

Senator SNOWE. Because I think then it sort of becomes a win-
win. It becomes collaborative rather than adversarial

Secretary SEBELIUS. Yes.

Senator SNOWE [continuing]. Making some tough choices that af-
fect people.

Secretary SEBELIUS. You bet.

Senator SNOWE. Thank you.

Senator HATCH. Senator Grassley?

Senator GRASSLEY. I only have a couple of questions. Before I do
that, I want to associate myself with the remarks made by my col-
leagues about the so-called contraceptive rule. I think you got it
very wrong on the first try and you have a lot more work to do.

My first question deals with whistleblowers. Of course, I have
made the point that I would not be able to perform my constitu-
tional oversight of the executive branch without Federal whistle-
blowers. They shed light on matters that affect public safety and
the public purse, and oftentimes risk losing their jobs. They expose
incompetence and promote reform that leads to better government.
Their perspective has done a lot of good.

The FDA faces accusations that it monitored nine FDA scientists’
personal e-mail accounts. However, the Health and Human Serv-
ices Office of Inspector General concluded that the employees did
not leak genuinely confidential classified information.

Instead, it looks like FDA monitored these accounts because
whistleblowers were talking to the Office of Special Counsel, and
in the case of Congress some of the e-mails of people on my staff
came up, showed up. So I am very concerned about this. FDA’s re-
taliation is shocking, it may be unlawful, and it should not be toler-
ated.

I am committed to getting to the bottom of it. That is why, today,
Chairman Issa and I are sending a letter to the U.S. Office of Spe-
cial Counsel to launch an investigation into the facts and cir-
cumstances surrounding e-mail monitoring. I would ask permission
to put that letter in the record, Mr. Chairman.

Senator HATCH. Without objection.

[The letter appears in the appendix on p. 35.]

Senator GRASSLEY. So here is my question. Do you agree that
searching through employees’ personal e-mails is all right just be-
cause they contacted the Special Counsel or Congress, and would
you agree that that would be unacceptable?

Secretary SEBELIUS. Senator, I certainly share your concerns
about the potential retaliation against any whistleblower and feel
that government employees need to have whistleblowers protec-
tions.

On the other hand, I think the FDA needs to have protections
around proprietary information. As you know, this case is in litiga-
tion.
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Senator GRASSLEY. We are talking about personal e-mails,
though, here. Is it all right?

Secretary SEBELIUS. Senator——

Senator GRASSLEY. Go ahead.

Secretary SEBELIUS. It is my understanding, and I again cannot
really discuss a lot with the litigation, but my understanding is
there was some monitoring of office e-mails, and screen shots may
have appeared that accessed a personal e-mail. There was no moni-
toring of personal e-mails that had anything to do with anything
outside of the office space. That is something that Federal employ-
ees throughout government are put on notice about, that their e-
mails can be monitored.

Senator GRASSLEY. Well, let me lead into this question then.
Now, FDA may have the right to monitor e-mails sent from govern-
ment computers. But if the evidence shows that the FDA captured
e-mails that were not sent from a government computer, then do
you agree that that would be inappropriate?

Secretary SEBELIUS. Again, Senator, this is in litigation, and I
really do not want to speculate.

Senator GRASSLEY. All right.

Secretary SEBELIUS. I do know that employees are put on notice
that their government e-mails will be monitored.

Senator GRASSLEY. Could I get this sort of a commitment from
you: would you commit to ensuring that the FDA fully cooperates
with the Special Counsel’s investigation?

Secretary SEBELIUS. To the extent that they can while litigation
is under way. I assume they will listen to the Justice Department
about what they can and cannot do. But yes, sir. I think that ev-
eryone shares your concern about inappropriate and certainly any
kind of retaliation against whistleblowers. I also think that you
would share our concern that the release of proprietary information
that may disadvantage companies, which is how this incident came
to light, is also of concern.

Senator GRASSLEY. All right.

For years now I have been working on the Physicians Payment
Sunshine Act which was included in the health reform bill 2 years
ago. I want to emphasize, 2 years ago. I am disappointed that CMS
is taking so long to issue the sunshine regulations. The proposed
regulations were 2 months late.

Last week, the Office of Management and Budget said the law
would not be fully implemented until—can you believe it?—Decem-
ber 2014. In the absence of final guidance, companies cannot pre-
pare to comply with the law. CMS does not seem to be taking this
seriously or working to implement the law with any sense of ur-
gency.

Your agency has implemented many other provisions of the
health care reform law already. Just think of all the ones you have
already put out. The longer you delay the provision, the longer con-
sumers will have to wait to learn about financial relationships be-
tween their doctors and drug and medical device companies. How
can you wait until December 2014 to issue a final regulation when
the law requires companies to begin reporting information in
March 2013?
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Secretary SEBELIUS. Senator, I just wanted to clarify. The final
rule, as you know, has been finalized and is out and available. We
are talking about a time table for reporting. This is a balancing act.
I again share your concerns that consumers have the information
about relationships that may influence their provider’s decision.

A lot of health care providers are very concerned that additional
reporting requirements may indeed impede their ability to practice
medicine, so we are trying to have a balance between the public
right to know and the provider’s sensitivities.

Senator GRASSLEY. Let me correct you. The final rule cannot be
out because the comment period ends Friday of this week, or Fri-
day of next week.

Secretary SEBELIUS. I apologize, Senator. We are talking about—
I am thinking of the rule that may apply to NIH scientists and re-
porters dealing with sunshine. But I will get you an updated time
table. I apologize.

Senator GRASSLEY. All right. But we need to have the companies
know what this is a long time before March of 2013.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Cardin?

Senator CARDIN. Thank you, Mr. Chairman. Madam Secretary, it
is a pleasure to have you before our committee. I appreciate the
way that you are moving forward to implement the Affordable Care
Act.

You sometimes get inconsistent messages from my colleagues in
Congress, but I can tell you

Secretary SEBELIUS. Never. [Laughter.]

Senator CARDIN [continuing]. As I travel through Maryland, I
run into people who are affected every day in a positive way by
what we did. Seniors now see a light at the end of the tunnel on
the coverage gap for their prescription drugs. There just was a fam-
ily last night that dealt with keeping their children on their poli-
cies at age 26. I can tell you, we have opened and expanded clinics
in Maryland that are now covering prenatal care and dental care
where they did not have that coverage before the initiatives within
the Affordable Care Act. So I want to start off by just saying
“thank you.”

I understand there is frustration that regulations and implemen-
tations are not moving as rapidly as some members would like to
see. It would be nice if we gave you the budget supports you need,
particularly at CMS, in order to be able to implement those pro-
grams. I am going to work with you to achieve that.

I want to at least concur in the comments of Senator Wyden on
the shortage of drugs. That is unacceptable in America, that these
drugs are not available. I certainly understand your need for notifi-
cation, but there are manufacturers that are not being totally
forthcoming on these issues, and we have to make sure that the
supplies are available. I think we have a responsibility to act. I
hope that we will find a way, consistent with the philosophy of our
country, to make sure that those types of shortages do not exist in
the United States.

I want to talk about the FDA budget. Of course, you mentioned
the FDA. Their budget only gets a modest increase under the Presi-
dent’s numbers. But more disturbing to me is the NIH budget. The
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National Institutes of Health are frozen in the budget that you
have submitted.

We rely on NIH to give us the answers to a lot of the medical
mysteries that are out there and to provide the foundation for re-
search that is important for innovation and job growth in America.
I have been to NIH many times and have talked to the scientists
who are working there, and I know the number of opportunities
that are there that are not being moved forward because of the lim-
ited resources.

So I would have hoped that we would have seen from the admin-
istration a greater priority for the NIH budget, and I wanted to
give you an opportunity to respond as to the priority that NIH is
receiving under this administration.

Secretary SEBELIUS. Well, thank you, Senator. I do share your
feeling that one of the most significant areas for not only the pros-
perity of our Nation, but really the world, is the ongoing biomedical
research going on at the NIH. I am struck by, not only how impor-
tant it is in this country, but around the world.

What I can tell you is that NIH, as one of our largest agency
budgets, is always difficult to look at. While a number of our agen-
cies have cuts in this year’s budget, the NIH budget is, as you say,
kind of held harmless. Having said that, Dr. Collins, I think, has
done an extraordinary job adjusting resources so that we will con-
tinue the progress. This budget supports a 7.7-percent increase in
Ee:iiv grants, so there will be 672 new research grants as part of this

udget.

The Cures Acceleration Network and the Center for Translation-
al Science, which are two high priorities of Dr. Collins, which help,
again, accelerate not only strategies within government, but lever-
age our private partners toward cures and toward disease outcomes
that are positive, have fairly significant increases in this budget.
So, while it is a level funding, it is focusing resources on areas with
the most promise.

Senator CARDIN. And I appreciate that. I look forward to working
with you. I think that is a good point, that we need to set priorities
within NITH. I agree with you. I want to make sure Senator Carper
has an opportunity. I know we have a vote on.

But let me just raise the issue of post-acute care. You have a
large cut in Medicare in your budget, I think some $50 billion.
Post-acute care has already sustained substantial reductions in re-
cent efforts. I know that there is concern that we target fraud and
abuse and waste. I would just urge us to be more surgical as we
look for savings rather than using across-the-board issues that
could jeopardize access to post-acute care.

Secretary SEBELIUS. We would love to work with you on that
issue. Thank you, Senator.

Senator CARDIN. Thank you, Mr. Chairman.

Senator HATCH. Senator Carper?

Senator CARPER. Mr. Chairman? All right, Senator Hatch.

Senator HATCH. Just a humble servant here. [Laughter.]

Senator CARPER. Madam Secretary, welcome. I just want to
thank you for a couple of things. One, Accountable Care Organiza-
tions. We all know that we have to move away from fee-for-service
to a more coordinated care approach. They will put out some draft
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regulations on Accountable Care Organizations. We heard that
from a lot of people, and you did as well.

I just want to commend you and your team for responding to
those comments and helping to create an environment where we
are going to see a lot of these Accountable Care Organizations es-
tablished, including, I hope, in Delaware.

We had Jonathan Blum who was up and met with our bunch of
hospital and provider folks a week or two ago. He did a very nice
job. And we are encouraged and excited about that. As you know,
one of the things we focus on, as you do, is how to get better results
for less money or better results for the same amount of money.

As we try to figure out how to save money everywhere in govern-
ment, to the extent that we can find ineffective, inefficient spend-
ing, whether it is these improper payments or just fraud, we want
to go after that. I am told that you all may have announced, even
yesterday I think you may have announced, a record level of health
care recoveries totaling over $4 billion for 2011. That is up from al-
most nothing just a few years ago. So, thank you so much to every-
body who is working hard to make that happen.

I worked, along with some of my colleagues, Senator Harkin and
Senator Murkowski, on menu labeling to make sure that, when
people go into a chain restaurant across this country, they will ac-
tually know, not just the item being served and the price, but they
will actually know calories and a lot of other information about the
items being served. I understand that you all are pretty well along
the way in terms of us being able to have that information going
in to restaurants. So, we thank you for that too.

I do have a question in all this. My question is, can you just take
a moment and explain how some of the additional $1 billion in
funding that the President requested for CMS will be allocated
within the agency to support innovative initiatives, such as ACOs?
For example, will the CMS Innovation Center receive any addi-
tional support to expand upon the ACO model and other health de-
livery system reforms? Is that a fair question?

Secretary SEBELIUS. It is certainly a fair question. But let me an-
swer it kind of in two parts. The Innovation Center initiatives are
really a separate line of funding. As I explained to an earlier ques-
tion, we see it as our kind of R&D operation around health care
innovation throughout the country. We have had enormously en-
thusiastic response from providers, from private payers, from in-
surers. We have a number of programs under way, and we are
going to continue to find new ways to support that.

The billion-dollar request in the administrative side of the CMS
budget has about $800 million dedicated to setting up the infra-
structure for the Federal exchange program. A lot of it is 1-time
costs for outreach efforts and IT efforts and the build that will be
required to have that up and running. About $200 billion is dedi-
cated to ongoing enhancements of Medicare and Medicaid service
operations. Both programs, as you know, have increasing enroll-
ment, and we want to make sure that we continue to fund them.

With that said, Senator, because I know this is a concern of
yours just in terms of overhead costs, I can report to you that, if
this request is fully funded, the CMS administrative costs will still
be less than 3 percent, even with the billion-dollar increase of our
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overall program expenditure. I think that compares favorably with
any private sector overhead costs for a major insurance company.

Senator CARPER. All right. Good. Thanks.

The other thing I wanted to mention, just very briefly, is, we had
a hearing in the subcommittee I chair on Federal financial manage-
ment, and we looked into the use of the prescribing of these so-
called psychotropic drugs, mind-altering drugs, for children. We
looked especially at foster care children who are in the Medicaid
program.

Secretary SEBELIUS. Yes.

Senator CARPER. And we found that there were kids under the
age of 1 who were receiving more than one of these psychotropic
drugs. We had a little boy who was like 12 who was one of our wit-
nesses, and he had been taking five or six of these drugs. They
made sort of like a cocktail for him, and it was just really screwing
up his life.

What he really needed was for somebody to love him and to take
him into their home and just make sure he had nurture and care,
and he finally got that and he does not take any kind of medicine
now. But this is something that is of great interest to us. We start-
ed looking at it, the idea of better results for less money. Are we
wasting money in Medicaid? What we found out is just, we are not
using best practices.

I just want to put that out. You have a lot of things to say grace
over, but that is something we are working on, and your folks are
working on it as well, and basically reaching out to the States and
saying, all right, let us see if we cannot figure out what is working
in some of the States to deal with kids with these problems and
what is not.

Senator HATCH. Senator, I have to get to a vote, so I need to
gavel this down. See how easy this has been for you today? I think
we should do this once every month. [Laughter.]

Secretary SEBELIUS. Really? [Laughter.]

Senator HATCH. Really. You run such a huge agency. The one
thing I would like to just say is, if you could, we have given copies
of our letter, and your letter which we felt was unresponsive. If you
could answer that by the end of this month, we would be very ap-
preciative. Have your folks answer that and be responsive. I would
really appreciate it.

With that, is it all right if I gavel

Senator CARPER. Madam Secretary, I am just going to ask, I will
submit a follow-up question in writing on the issue of the foster
children and psychotropic drugs.

Secretary SEBELIUS. Absolutely. It is something we would love.
Commissioner Samuels and our Assistant Secretary are very eager
to continue pursuing this issue.

Senator CARPER. Thank you.

Thanks, Mr. Chairman.

Senator HATCH. Thank you, Madam Secretary.

Secretary SEBELIUS. Thank you.

Senator HATCH. Thank you for being here.

Secretary SEBELIUS. Thank you, Senator Hatch.

Senator HATCH. With that, we will recess until further notice.

[Whereupon, at 12:15 p.m., the hearing was concluded.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

Hearing Statement of Senator Max Baucus (D-Mont.}
Regarding Our Health and Human Services Programs and the President’s Budget Proposal
As prepared for delivery

President Dwight Eisenhower once said, “Unless we progress, we regress.”

Since passing the Affordable Care Act, we’ve made tremendous progress on the health care front. Health
reform is saving millions of Americans money, giving them more choices and better access to their doctors.

Prescription drugs are cheaper for seniors. In fact, 3.6 million Medicare beneficiaries saved more than two
billion dollars last year. That’s because health reform closes the prescription drug donut hole. To date, 2.5
million young adults, many facing a difficult job market, have been able to stay on their parents’ coverage. And
40,000 Americans who were denied insurance due to a pre-existing health condition have been able to obtain
coverage through state-based high-risk pools.

Vera Uzelac from Billings, Montana can sure tell you how health reform has helped her. Like most seniors, Vera
lives on a fixed income and has to be conscious of every penny she spends to get by. Before health reform, Vera
was forced to pay as much as $85 a month for one prescription. But now Vera is saving at least $20 every month
on the medicines she needs, which frees up money for groceries and other necessities.

Or take Sheila Lopach from Helena, Montana, whose 24 year-old daughter is in school and had no health
coverage. Thanks to health reform, young aduits across the country like Sheila’s daughter can stay on their
parents’ insurance coverage, and parents like Sheila can worry a little less.

Just as health reform reduced costs for individuals and businesses, the law reduced government costs, most
notably through Medicare. The health reform law also provided the biggest deficit reduction in more than a
decade. According to our nonpartisan scorekeeper, the Congressional Budget Office, the law will reduce deficits
by $143 billion doliars in its first ten years and by more than $1 trillion in the decade that follows.

We need to continue this progress. We look forward to hearing from Health and Human Services Secretary
Kathleen Sebelius today about how the President’s budget will do that.

Today, nearly 48 million Americans are enrolied in Medicare. As the baby boom generation retires, the number
of seniors eligible for Medicare will increase rapidly. Over the next decade, 18 million additional Americans will
enroll in Medicare. We need to ensure these beneficiaries - and future generations — receive the benefits
Medicare guarantees. To strengthen Medicare, we need to continue lowering costs. We need to spend our
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precious health care dollars wisely and efficiently. if we do, we will lower premiums for seniors enrolied in
Medicare today and keep the program strong for the generations to come.

This is the path health care reform took, and we're already seeing the results. Two weeks ago, CBO released a
report showing that over the next ten years, costs per-beneficiary will average “just one percent a year more
than the rate of inflation.” This is significantly better than the last twenty years. From 1985 to 2007, these costs
grew five percent faster than inflation. This is major progress, though we can do even more. If per capita heaith
care costs were to slow by one percentage point over ten years, the federal government would save $800
bitlion. :

Secretary Sebelius, we provided you with the tools in the Affordable Care Act to continue to lower costs and
bend the cost curve. When doctors and hospitals don’t talk to each other, patients receive the same tests
twice. That's why health reform improves communication and coordination among providers. Expensive
diseases can be better managed if they are caught early, so health reform provides free preventive care. And
criminals try to rip off taxpayers, so heaith reform provides law enforcement new tools and resources to protect
Medicare and Medicaid from fraud. 'm pleased to hear that the administration’s anti-fraud efforts have
recovered more than $4 billion just fast year.

We know that some of the best ideas won’t come out of Washington, but from our own communities. That’s
why health reform created the Medicare and Medicaid Innovation Center to leverage these good ideas and
partner with the private sector. Secretary Sebelius, I'm pleased to see that you’re enlisting private sector
partners. The recent Innovation Challenge has sparked thousands of ideas from the best providers our system
has to offer, including some from my own state of Montana.

Never before has the need to rein in out of control health care costs been higher. Never before has the
consensus for action been stronger. Madame Secretary, | urge you to continue to use the tools provided by
health reform.

The goals and responsibilities of your Department are broader than health care. Our nation must revisit the
ways we prevent poverty. Our economy has continued to recover, and I'm pleased to see that the budget
reflects that positive growth. However, our work is far from complete. The human service programs we will
work on this year present significant opportunities to build upon the strengths of the American family. We must
find the best and most effective ways to help families in economic crisis. Temporary Assistance for Needy
Families must be maintained for the well-being of children and families facing dire circumstances.

{ was pleased to work with Senator Hatch and the many child welfare champions on this Committee to
reauthorize the Safe and Stable Families Program last year, We should consider the lessons we learned and the
principles that guided us during that process as we work to reform the entire child welfare system.

So fet us improve these human service programs. Let us work together to strengthen Medicare and

Medicaid. Let us make our health care system more efficient. Let us build on the health reform faw. Letus
heed President Eisenhower’s warning that unless we progress, we regress.

#it#
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SUBMITTED BY SENATOR COBURN

January 18, 2012

The Honorable Barack Obama
President of the United States
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Mr. President:

On behalf of 19 state hospital associations and the
millions of Medicare beneficiaries our members
annually care for, we respectfully ask that you include
language in your FY 2013 Budget Submission to
Congress that addresses the adverse impact of Sec.
3141 of the Patient Protection & Affordable Care Act
(PPACA). As reported in several news stories, this
PPACA provision permitted the Commonwealth of
Massachusetts to manipulate the federal Medicare
program, reaping an estimated $367 million annually
from the other 49 states — and unfairly favoring one
state’s hospitals and Medicare beneficiaries to the
detriment of others.

If left uncorrected, hospitals in 49 states will
experience reduced funding of more than $3.5 billion
over the next ten years as a direct result of this
manipulation of Medicare’s hospital wage index.
Hospitals nationwide are already struggling with
reduced government payments and the potential for
cuts through the federal deficit reduction discussions
and health care reform. Scarce Medicare funding
should reward value and efficiency in health care, not
be diverted based on artful manipulation of obscure
payment formulas.

Recently, your leadership at the Centers for Medicare
& Medicaid Services (CMS) expressed its concerns
that changing hospital status, such as what was done
in Massachusetts (via PPACA), results in significantly
inflated wage indexes across a state “...in a manner
that was not intended by Congress...” CMS further
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calls this a “...manipulation...,” and hints that if this action is not stopped, there is the
potential for more states to further redistribute hospital payments based not on patient or
community need, but on a manipulation of the Medicare program.

Similarly, the Medicare Payment Advisory Commission (MedPAC) noted that this
“...exception triggered in the state of Massachusetts will have a large impact on hospital
payments...” MedPAC further stated that as a result of the budget neutral change, “...all
hospitals — including rural hospitals — will absorb the financial loss...”

We all understand and appreciate the challenging financial environment that our nation
confronts, but unless this problem is swiftly corrected, it could serve to impede your
administration’s goals of moving toward value-based purchasing and accountable care.
Therefore, we respectfully ask that you help us right this wrong and address this ill-advised
provision. We look forward to working with you on this matter.

Sincerely,

Hadid Tt
P
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SUBMITTED BY SENATOR GRASSLEY

oH

February 15, 2012

The Honorable Carolyn Lerner
Special Counsel

U.8. Office of Special Counsel
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505

Dear Ms. Lemer:

We are writing to request that the U.S. Office of Special Counsel (OSC) investigate
whether the Food and Drug Administration (FDA) violated the Whistleblower Protection Act
(WPA) or the Stored Communications Act (SCA) by covertly monitoring employees who
communicated confidentially with Congress about a potential danger to public health. A lawsuit
filed in U.S. District Court in Washington, D.C., alleges that the FDA relied on infonmation it
collected through secret surveillance to “fire, harass or pass over for promotion at least six
doctors and scicntists who communicated with Congress.” The employees under surveillance
were also communicating with OSC.

The WPA expressly provides that the statute is “not to be construed to authonize . . . the
taking of any personne! action against an employee who discloses information to the Congress.™
Denying or interfering with employees’ rights to furnish information to Congress and the OSC is
against the law and will not be tolerated at any federal agency.

The Washington Post reported that the FDA monitored the personal e-mail accounts of a
group of nine agency scientists (“the FDA nine”) after leaming they shared concems about the
medical device review process with Congress, and specifically, with our offices. Among the
scientists whose e-mail was subject to monitoring was Paul Hardy. The FDA used information
collected from Hardy’s personal e-mail account to build the case for firing him. In November
2011, OSC filed a request for a retroactive stay of Hardy’s marginal performance evaluation—
which was used in part to justify his removal—because “it had reasonable grounds to believe that
Hardy’s performance evaluation was based on reprisal for protected disclosures he had made.™

In a May 3, 2011, memo entitled “Misconduct of LTJG Paul. T. Hardy,” sent from the
FDA to Gregory Stevens, the Acting Director of the Office of Commissioned Corps Operations
in the Office of the Surgeon General, the agency included several exhibits to “back-up”

! Ellen Nakashima and Lisa Rein, FDA says it monitored workers ' e-mail (o hvestigote potential leak, WASH. POST,
Feb. 9, 2012. [hereinafier Nakashima and Rein]

? Congressional Research Service Report RL33918.

1).5. Merit Systems Protection Board, Docket Nos. CB-1208-12-0002-U-2 and CB-1208-12-0002-U-3, Nov. 23,
2011
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The Honorable Carolyn Lemer
February 15, 2012
Page 2 0f3

assertions of the agency’s “lack of trust” in Hardy, including a January 29, 2009, e-mail from
Hardy to the House Committee on Energy and Commerce. In a Febreary 9, 2012, Washington
Post article, however, FDA spokesperson Erica Jefferson stated, “In fact, our targeted
monitgring of e-mail content of these individuals was not initiated uutil April 2010, when it
was brought to our attention by a company that confidential and proprictary information had
been teaked to the public.”

The fact that the FDA is in possession of an e-mail from Hardy's personal account to
Congress from January 2009—more than one year prior to the date on which FDA admits
commencing surveillance-—suggests that the FDA may have accessed Hardy’s personal e-mail to
rctrieve prior communications that were not hecessarily sent from a government computer. This
could also be the case for the rest of the FDA nine, and it raises questions about the legality of
the monitoring under the SCA. While monitoring activity on a government computer may be
justified in certain circumstances, absent a subpoena it is difficult to imagine a justification for
obtaining access to an employee’s personal e-mail account for the purpose of mining for
messages that were not transmitted through a government computer.

Perhaps more troubling, however, is that the surveillance was not limited to the FDA
nine's communications with Congress. FDA’s surveillance also intercepted protected
communications with OSC. A February 1, 2012, story in the Washington Pos! states:

Documents show FDA officials thought the reviewers disclosed
confidential information when they communicated concems (o
congressional  staffers, the White House, the Equal Employment

Opportunity Commission and the special counsel’s office.”

Because OSC is bound by law to maintain the confidentiality of information it receives, there
could have been no legitimate reason for FDA to monitor or intercept communications with
OSC.5 In fact, OSC is specifically authorized to receive both national security information and
information that would otherwise be “specifically prohibited by law” from disclosure.”
Additionally, the WPA prohibiis agencics from taking adverse personnel attions against
individuals who make protected disclosures to OSC.

In order to better understand the actions taken by the FDA with respect to the FDA nine,
we respectfolly request that OSC initiate an investigation into the facts and circumstances
surrounding the e-mail monitoring. Specifically, we request that OSC examine (1) whether the
monitoring occurred in retaliation for protecied whistleblowing activities and thus may constitute
a prohibited personnel practice, and (2) whether the monitoring may have violated any other law,

* Nakashima and Rein, Feb, 9, 2012 (emphasis added).

% Ellen Nakashima and Lisa Rein, Grassley opens investigation into FDA surveillunce, WASH. POST, Feb. 1, 2012
(cmphasis added).

S See, e.g, SUS.C. §§ 1212(g)(1), § 1213(h).

7 For example, ¢cven wade secret information may be legally disclosed to the OSC. U.S, Merit Systems Protection
Board, Docket No. DC0752901024}, Mar. 8, 1993,

85 U.8.C. § 2302()8).
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The Honorable Carolyn Lemer
February 15,2012
Page 3 of 3

including the Stored Communications Act (18 U.S.C. §§ 2701 - 2712) as an unauthorized access
of stored electronic communications or as a failure to provide notice to the subscriber of court-
approved access.

Thank you for your attention to this matter. Please contact Erika Smith of the Senate
Committee on the Judiciary at (202) 224-5225 or Jonathan Skladany of the House Committec on
Oversight and Government Reform at (202) 225-5074 with any questions about this request.

Sincerely, P
'y
Charles E. Grassley Z Darrell Issa
Ranking Member Chairman
Committee on the Judiciary Committee on Oversight
United States Scnate and Government Reform

United States House of Representatives

cc:  The Honorable Patrick Leahy, Chairman
Committee on the Judiciary
United States Senate

The Honorable Elijah E. Cummings, Ranking Member
Committee on Oversight and Government Reform
United States House of Representatives
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STATEMENT OF HON. ORRIN G. HATCH, RANKING MEMBER
U.S. SENATE COMMITTEE ON FINANCE HEARING OF FEBRUARY 15, 2012
PRESIDENT’S FISCAL YEAR 2013 HEALTH CARE PROPOSALS

WASHINGTON - U.S. Senator Orrin Hatch (R-Utah}, Ranking Member of the Committee on
Finance, delivered opening remarks at a committee hearing examining the President’s Fiscal
Year 2013 budget proposal with Health and Human Services Secretary Kathleen Sebelius.

A full copy of Hatch’s remarks, as prepared for delivery, follows:

Mr, Chairman, thank you for scheduling this hearing today. And Secretary Sebelius,
thank you for taking the time to come here to speak with us. We have a ot to talk about. Since
it has been over 300 days since you have testified before this committee, which oversees much
of your budget, | suspect it comes as no surprise that our list of questions is long.

The question that American taxpayers are asking is how the President proposes to
balance the budget and how he intends to get our nation’s debt and entitlement spending
under control.

After all, he promised when he was elected that he would cut the deficit in half by the
end of his first term.

Yet with a fourth straight triflion doliar deficit under the nation’s belt, the expiration
date on that election-year promise is long past.

1 think many Americans would be willing to cut the President some slack, if he
demonstrated any willingness to lead us out of our debt crisis.

But with this budget, he again demonstrates that he would rather pursue his own
political gain over fiscal stability.

The budget completely fails to address the gathering storm of our entitlement crisis.
But don't take my word for it. Just look at what everyone from the Washington Post to the
Wall Street Journal are saying about this budget.

According to the Washington Post the budget, begins with a broken promise...omits alf
kinds of painful decisions.

The assessment of Businessweek is equally grim. The budget does little to restrain
growth in government’s huge health benefit programs.

And the Wall Street Journal hits it on the head, concluding that it is a brifliant bit of
misdirection...voters need to suspend disbelief for another nine months.
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At the same time that the President cuts the defense budget and complains about the
lack of spending on infrastructure, his budget ignores that entitlement spending is crowding out
these priorities.

Medicare, Medicaid and Social Security will increase as a percentage of GDP from 9.7
percent to 11.2 percent over the next 10 years. Federal Medicaid spending as a percentage of
GDP will increase from 1.6 percent to 2.1 percent over the next decade — an astonishing 30
percent increase in the federal portion of the program.

Mandatory health spending under the President’s budget actually increases by $72
billion, since the modest $366 billion in savings over 10 years are wiped away by an undefined
$438 billion proposal to fix the physician payment formula.

1 wish 1 could say that this budget contained smoke and mirrors.

But it doesn’t. It is, rather, a transparent abdication of any responsibility to fix the
entitlement spending crisis.

Medicare remains on a path toward bankruptcy, and with it, senior impoverishment.
Under the President’s baseline estimates, Medicare and Medicaid are projected to spend $11.1
trillion over the next 10 years.

This level of spending is simply not sustainable. According to the 2011 Medicare
Trustees Report, the Hospital Insurance Trust Fund has $8.3 trillion in unfunded liabilities and is
expected to be insolvent by 2024.

Real choices ~ difficult choices — are necessary. But the President refused to make them
in his health law, and he refuses to make them now. Astonishingly, the President’s
comprehensive health law failed to address the Sustainable Growth Rate formula which is used
to determine payments for physicians, despite cutting $529 billion from the Medicare program.

With respect to Medicaid, the budget baseline proposes spending $4.37 trillion on the
program over the next 10 years. This amount includes the heaith law’s new spending on the
largest expansion of the Medicaid program since it was created in 1965. Furthermore, the
budget fails to respond to repeated requests from governors for any real flexibility to
implement solutions that work for their citizens.

And for the third year in a row, the President’s budget proposes increased spending
while failing to propose a financially responsible long-term authorization of the Temporary
Assistance for Needy Families program which will expire at the end of this month.

in his health law, the President famously promised to bend the cost curve with respect
to health expenditures. He failed to do so with that law, and with this budget he has failed
again. Over the next 10 years, total mandatory spending for Medicare and Medicaid will
exceed $11 trillion.



40

The President’s budget would only reduce that amount by $366 billion, a trifling
reduction of 3.6 percent over the next decade.

Over the 75 year window, it translates into a rounding error — a reduction of one-half
of one percent.

As insignificant as these spending reductions are, it has become clear that the President
is not serious about achieving even them. He has suggested that unless Congress adopts his tax
schemes for wealth redistribution, any adjustments to entitlement spending is off limits.

The President’s reelection advisors in Chicago might think that it is politically
advantageous to hold entitlement reform hostage to his class warfare proposals, but it is fiscally

irresponsible.

Thank you again Mr, Chairman. And Secretary Sebelius, | look forward to a fruitful
dialogue.

H#8#
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Senator Jay Rockefeller Statement for the Record
Senate Finance Committee Hearing on
“The President’s FY2013 Budget Proposals”
February 15, 2012

Madame Secretary, thank you for appearing before the Finance Committee for this budget
hearing. It comes at an important moment in our long journey towards a better, more affordable
health care system, and at a critical juncture in our economic recovery. It gives us all a chance to
reflect on the role that each of us can play in promoting an important American value:
opportunity for all. The Department we are here to discuss today — Health and Human Services
- can help us reach that shared goal.

As many of us here would agree, a good health care system is essential to helping all Americans
reach their full potential and contribute their hard work, creativity, and energy to America’s
economic engine. Because of enactment of the Affordable Care Act, the first comprehensive
health care plan our country has ever had, we are already entering a transformational time of
improving health for our citizens. In this 21 century era of global competition for jobs and
opportunity, good health and access to safe, affordable health care is absolutely critical for our
success as a nation. I am happy to welcome you today to hear how we are achieving this.

Not quite two years ago, Congress passed the Affordable Care Act, and it took us the better part
of a generation to get there. Never before have we had so much opportunity to make life better
for my home state of West Virginia and for all states across the country, or so much
responsibility to do so. It is a pleasure today to begin by recognizing some of the many early
success stories we are hearing as a result of those efforts.

Health reform is already bringing more opportunity to millions of Americans. To name one
example, just last week, your Department announced the Strong Start Initiative to help reduce
preterm births and improve the health of babies in America. This new program will help make
sure that every baby has a chance at a healthy start by looking at the disturbing trend of
premature births in this country, a number that has grown by 36 percent over 20 years. In West
Virginia alone, 2,739 babies were born preterm in 2009, nearly 13 percent of all newborns.
These infants often require additional medical attention and early intervention services, and may
have special education needs lasting into adulthood. Families suffer emotional and financial
strain. Strong Start is just the type of public and private partnership we need to continue to build
better, safer, more affordable health care for all Americans.

Here are just a few of the other opportunities created by the health reform law:

* 2.5 million young adults have gained health insurance coverage by being allowed to stay
on their parents’ insurance plans until age 26. Previously one of the largest segments of
the uninsured, nearly 7,000 young West Virginians now have this option.

o Seniors across the nation are now able to get free preventive services such as high blood
pressure screening, mammograms, and an annual wellness visit with no copays,
coinsurance, or deductible costs. Just in West Virginia, 372,000 people have access to
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these vital preventive services. For these seniors, the days of waiting for pain or life
threatening symptoms to occur before seeking a doctor’s care are past.

» Prescription drugs are more affordable for thousands of seniors. By 2020, the new law
will fulfill its promise of closing the Medicare “doughnut hole” completely. In 2011,
36,036 West Virginia seniors saved over $23.5 million because of discounts on
prescription drugs in the doughnut hole -- an average of $650 per beneficiary.

o Consumers now have new protections when purchasing health insurance. More than
40,000 Americans living with pre-existing medical conditions that made them
uninsurable now have affordable coverage under the Pre-Existing Condition Insurance
Plan. Discrimination is prohibited against children with pre-existing conditions. The
Patient’s Bill of Rights holds insurance companies accountable and prevents arbitrary
annual or lifetime dollar limits on benefits affecting 907,000 West Virginians and
millions nationwide. And, insurance companies will finally have to provide clear
summaries of the benefits they cover, instead of hiding behind loopholes that cost
patients dearly.

o Renewed efforts by the Department of Health and Human Services and the Department
of Justice have resulted in halting nearly $3 billion dollars worth of fraudulent claims in
2011 alone. Public funds must be spent wisely and we must be certain that our health
care dollars are spent for the purposes they are intended. Stopping fraud makes sure
resources are directed toward strengthening programs such as Medicare and Medicaid.

I believe these early indicators bring good news of the shift in the health and well being of the
country. For a program that is not yet two years old, the returns have been meaningful,
particularly in the lives of our most vulnerable citizens: our seniors and our children.

Of course, there will continue to be naysayers, those who would seek to roll back the progress
that has been made in health care for America. But in seeking to repeal the law, not a single
workable proposal has been put forward to replace it. The health care reform law is creating real,
meaningful, life-changing, and in some cases, life-saving new laws and policies for West
Virginians and for all Americans. We cannot quit. We owe it to our children and to our seniors
and to the workers of this country to move forward.

Today, I am éager to learn details of how the President’s FY2013 budget will help keep us
moving forward with positive changes to transform the health of this nation. Already there are
successes in consumer protections, support for our seniors, lowering costs, and reducing quality.
1 also understand the vital importance of containing health spending — but want to make sure we
are doing so in a way that does not arbitrarily shift costs to seniors and low-income Americans.

1 am especially concerned that we continue to move forward, not backward, when it comes to the
Medicaid program. Besides covering children, Medicaid is the program that working families,
seniors, and persons with disabilities rely on for their health care. It is the program that many
turn to when times are hard; and in the recent recession, Medicaid and CHIP actually helped to
increase coverage for children. The uninsured rate for children actually dropped to 8% in 2010,
the lowest point ever achieved since the federal government began tracking this statistic in 1987.
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And 16 million Americans will gain coverage under Medicaid thanks to health reform —
coverage they would not be able to find anywhere else.

Medicaid creates huge economic benefits in communities across the nation, and health care jobs
in general are the fastest growing job sector in the country. Twenty percent of rural doctor fees
come from Medicaid, and may make all the difference in that doctor choosing to stay in rural
practice. There are nearly 400,000 people in West Virginia who get health care through
Medicaid, and 19,800 nurses, doctors, hospital workers, and community health center staff
members have jobs because of Medicaid.

Just last summer, researchers from Harvard and MIT announced the results of a groundbreaking
study, showing that the Medicaid program works to improve health and keep families out of
financial crisis due to a health problem. We must build on that success. This is why [ am
concerned about some of the policies in the budget that would shift Medicaid costs to states and
beneficiaries — even as I applaud the budget for guarding against catastrophic policies like
Medicaid block grants. But going backward is not a choice, and I look forward to working with
the Administration to strengthen Medicaid.

One of the key areas in which we simply must strengthen Medicaid is in the area of long-term
services and supports. Medicaid is the primary payer for these services nationwide, and long
term care comprises about one-third of total Medicaid spending. With nursing home costs
averaging about $75,000 per year, it does not take long for middle class seniors to spend-down
their life savings so they can enroll in Medicaid. Many states are trying to improve long-term
services and supports: thirty-two states in FY 2011 and 33 states in F'Y 2012 took actions that
expanded these services, primarily expanding home and community-based service programs that
help seniors and people with disabilities live more independently at home. But in some states the
opposite was true: a total of 14 states in FY 2011 and 11 states in FY 2012 took action to restrict
these services. Health reform included a number of new options designed to help states increase
community based long-term services and supports. I am encouraged that many states are moving
forward with home and community based services, just as I am encouraged that the new
Medicare-Medicaid Coordination Office is now working to improve the quality of care for dually
eligible beneficiaries. We must press forward with these reforms, and ultimately, we must at last
find a solution to the long-term care crisis that will only continue to grow as our population ages.

1 also want to mention the human service side of your agency. I am pleased that your
Department is proposing new investments in child welfare because these children are among our
most vulnerable. It is also good to note that in recent years, there has been bipartisan legislative
action and good news in reducing the number of children in care and the length of their time in
foster care. It is also a point of pride that the number of children adopted from foster care has
improved.

The President’s commitment to fatherhood and child support is well known and appreciated, but
1 am not sure that everyone realizes that 17 million children get over $23 billion thanks to this
efficient federal program. At a time of tight budgets, we should not cut such an effective
program that on average returns $4.70 for every $1 dollar invested. I hope HHS and OMB are
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also carefully reviewing the legal opinions that suggest child support enforcement should be
exempt from the sequester, if that happens in January 2013,

1 appreciate the stress on developing a budget, but the funding request for Low-Income Home
Energy Assistance Program (LIHEAP) of $2.57 billion is not acceptable. Last month, I
cosigned, along with 39 Senate bipartisan colleagues, a letter seeking $4.7 billion for the
program. In such a downturn, it is harsh to suggest such a cut. I know that there must be a
serious debate about this issue and I look forward to working with the Administration as we
move forward.

Once again, Madame Secretary, thank you for the hard work that you and your Department do on
behalf of all Americans. We can and must continue our forward progress to create better
opportunities and a brighter future for our country.
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Testimony of
Secretary Kathleen Sebelius
U.S. Department of Health and Human Services
before the
United States Senate
Committee on Finance
February 15, 2012

Chairman Baucus, Ranking Member Hatch, and Members of the Committee, thank you for the invitation
to discuss the President’s FY 2013 Budget for the Department of Health and Human Services (HHS).

The Budget for the Department of Health and Human Services (HHS) invests in health care, disease
prevention, social services, and scientific research. HHS makes investments where they will have the
greatest impact, build on the efforts of our partners, and lead to meaningful gains in health and
opportunity for the American people.

The President’s fiscal year (FY) 2013 Budget for HHS includes a reduction in discretionary funding for
ongoing activities, and legislative proposals that would save an estimated $350.2 billion over ten years.
The Budget totals $940.9 billion in outlays and proposes $76.7 billion in discretionary budget authority.
This funding will enable HHS to: Strengthen Health Care; Support American Families; Advance
Scientific Knowledge and Innovation; Strengthen the Nation’s Health and Human Service Infrastructure
and Workforce; Increase Efficiency, Transparency, and Accountability of HHS Programs; and Complete
the Implementation of the Recovery Act.

STRENGTHEN HEALTH CARE

Delivering benefits of the Affordable Care Act to the American People: The Affordable Care Act
expands access to affordable health coverage to millions of Americans, increases consumer protections to
ensure individuals have coverage when they need it most, and slows increases in health costs. Effective
implementation of the Affordable Care Act is central to the improved fiscal outlook and well-being of the
Nation. The Centers for Medicare & Medicaid Services (CMS) is requesting an additional $1 billion in
discretionary funding and 136 full-time equivalents to continue implementing the Affordable Care Act,
including Affordable Insurance Exchanges, and to help keep up with the growth in the Medicare
population.

Expand and Improve Health Insurance Coverage: Beginning in 2014, Affordable Insurance Exchanges
will provide improved access to insurance coverage for more than 20 million Americans. Exchanges will
make purchasing private health insurance easier by providing eligible individuals and small businesses
with one-stop-shopping where they can compare benefit plans. New premium tax credits and reductions
in cost-sharing will help ensure that eligible individuals can afford to pay for the cost of private coverage
through Exchanges. FY 2013 will be a critical year for building the infrastructure and initiating the many
business operations critical to enabling Excbanges to begin operation on January 1, 2014. The expansion
of health insurance coverage for millions of low-income individuals who were previously not eligible for
coverage also begins in 2014. CMS has worked closely with states to ensure they are prepared to meet the
2014 deadline and will continue this outreach in FY 2013.

Many important private market reforms have already gone into effect, providing new rights and benefits
to consumers to put them in charge of their own health care. The Affordable Care Act’s Patient’s Bill of
Rights allows young adults to stay on their parents’ plans until age 26 and ensures that consumers receive
the care they need when they get sick and need it most by prohibiting rescissions and lifetime dollar limits
on coverage for care. The new market reforms also guarantee independent reviews of coverage disputes.
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Temporary programs like the Early Retiree Reinsurance Plan ERRP and the Pre-Existing Condition
Insurance Plan (PCIP) are supporting affordable coverage for individuals who often face difficulties
obtaining private insurance in the current marketplace. Additionally, rate review and medical loss ratio
(MLR) provisions helps ensure that health care premiums are kept reasonable and affordable year after
year. The already operational rate review provision gives states additional resources to determine if a
proposed health care premium increase is unreasonable and, in many cases, help enable state authorities
to deny an unreasonable rate increase. HHS reviews large proposed increases in states that do not have
effective rate review programs. The MLR provisions guarantee that, starting in 2011, insurance
companies use at least 80 percent or 85 percent of premium revenue, depending on the market, to provide
or improve health care for their customers or give them a rebate.

Strengthen the Delivery System: The Affordable Care Act established a Center for Medicare and
Medicaid Innovation (Innovation Center). The Innovation Center is tasked with developing, testing,
and-—for those that prove successful—expanding innovative payment and delivery system models to
improve quality of care and reduce costs in Medicare, Medicaid, and the Children’s Health Insurance
Program (CHIP). The Innovation Center began operations in November 2010 and has undertaken an
ambitious agendd encompassing patient safety, coordination of care among multiple providers, and
enhanced primary care. These projects can serve as crucial stepping stones towards a higher-quality, more
efficient health care system.

HHS is also working to ensure that the most vulnerable in our Nation have full access to seamless,
high-quality health care. The Affordable Care Act established a new office to more effectively integrate
benefits and improve coordination between states and the Federal Government for those who are eligible
for both Medicare and Medicaid. While Medicare-Medicaid beneficiaries make up a relatively small
portion of enrollment in the two programs, they represent a significant portion of expenditures. HHS is
currently supporting 15 states as they design models of care that better integrate Medicare and Medicaid
services and is designing additional demonstrations to continue to improve care.

CMS is currently offering three initiatives that will help spur the development of Accountable Care
Organizations (ACOs) for Medicare beneficiaries. ACOs are groups of health providers who join together
to give high-quality, coordinated care to the patients they serve. If an ACO meets quality standards, it will
be eligible to share in savings it achieves for the Medicare program, and may be subject to losses, offering
a powerful incentive to restructure care to better serve patients.

Ensuring Access to Quality Care for Vulnerable Populations: Health Centers are a key component of
the Nation’s health care safety net. The President’s Budget includes a total of $3 billion, including an
increase of $300 million from mandatory funds under the Affordable Care Act, to the Health Centers
program. This investment will provide Americans in underserved areas, both rural and urban, with access
to comprehensive primary and preventive health care services. This funding will create 25 new health
center sites in areas of the country where they do not currently exist and provide access to quality care for
21 million people, an increase of 300,000 additional patients over FY 2012. The Budget also promotes a
policy of steady and sustainable health center growth by distributing Affordable Care Act resources over
the long-term. This policy safeguards resources for new and existing health centers to continue services
and ensures a smooth transition as health centers increase their capacity to provide care as access to
insurance coverage expands.

Improving Healthcare Quality and Patient Safety: The Affordable Care Act directed HHS to develop a
national strategy to improve health care services delivery, patient health outcomes, and population health.
In FY 2011, HHS released the National Strategy for Quality Improvement in Health Care, which
highlights three broad aims: Better Care, Healthy People and Communities, and Affordable Care. Since
publishing the Strategy, HHS has focused on gathering additional input from private partners and aligning
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new and existing HHS activities with the Strategy. HHS will enhance the Strategy by incorporating input
from stakeholders and developing metrics to measure progress toward achieving the Strategy’s aims and
priorities. Already, the Strategy is serving as a blueprint for quality improvement activities across the
country.

CMS will continue funding for the Partnership for Patients, an initiative launched in April 2011 that sets
aggressive targets for improving the quality of healthcare: reducing preventable hospital-acquired
conditions by 40 percent and preventable readmissions by 20 percent by the end of 2013, as compared to
2010.

Investing in Innovation: HHS is comrmitted to advancing the use of health information technology
(health IT). The Budget includes $66 million, an increase of $5 million, for the Office of the National
Coordinator for Health Information Technology (ONC) to accelerate the adoption of health IT and
promote electronic health records (EHRs) as tools to improve both the health of individuals and the health
care system as a whole. The increase will allow ONC to provide more assistance to health care providers
as they become meaningful users of health IT. Furthermore, through the Health Information Technology
for Economic and Clinical Health Act (HITECH) provisions of the American Recovery and Reinvestment
Act, CMS is providing hospitals and medical professionals who participate in Medicare and Medicaid
with substantial incentive payments for the adoption and meaningful use of EHRs. As of the end of 2011,
CMS had made incentive payments to 15,859 providers who have met the objectives for meaningful use
in the Medicare EHR Incentive Program and 15,132 providers who have adopted, implemented, or
upgraded EHRs in the Medicaid EHR Incentive Program. By encouraging providers to modernize their
systems, this investment will improve the quality of care and protect patient safety.

SUPPORT AMERICAN FAMILIES

Healthy Development of Children and Families: HHS oversees many programs that support children
and families, including Head Start, Child Care, Child Support, and Temporary Assistance for Needy
Families (TANF). The FY 2013 Budget request invests in early education, recognizing the role
high-quality early education programs can play in preparing children for school success. The request also
supports TANF and proposes to restore funding for the Supplemental Grants without increasing overall
TANF funding.

Investing in Education by Supporting an Early Learning Reform Agenda: The FY 2013 Budget
supports critical reforms in Head Start and a Child Care quality initiative that, when taken together with
the Race to the Top Early Learning Challenge, are key elements of the Administration’s broader
education reform agenda designed to improve our Nation’s competitiveness by helping every child enter
school ready for success.

On November 8, 2011 the President announced important new steps to improve the quality of services
and accountability at Head Start centers across the country. The Budget requests over $8 billion for Head
Start programs, an increase of $85 million over FY 2012, to maintain services for the 962,000 children
currently participating in the program. This investment will also provide resources to effectively
implement new regulations that require grantees that do not meet high quality benchmarks to compete for
continued funding, introducing an unprecedented level of accountability into the Head Start program. By
directing taxpayer dollars to programs that offer high-quality Head Start services, this robust, open
competition for Head Start funding will help to ensure that Head Start programs provide the best available
early education services to our most vulnerable children.

The Budget provides $6 billion for child care, an increase of $825 million over FY 2012. This funding
level will provide child care assistance to 70,000 more children than could otherwise receive services
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without this increased investment; 1.5 million children in total. In addition to providing funding for direct
assistance to more children, the Budget includes $300 million for a new child care quality initiative that
states would use to invest directly in programs and teachers so that individual child care programs can do
a better job of meeting the early learning and care needs of children and families. The funds would also
support efforts to measure the quality of individual child care programs through a rating system or another
system of quality indicators, and to clearly communicate program-specific information to parents so they
can make informed choices for their families. These investments are consistent with the broader
reauthorization principles outlined in the Budget, which encompass a reform agenda that would help
transform the Nation’s child care system to one that is focused on continuous quality improvement and
provides more low-income children access to high-quality early education settings that support children’s
learning, development, and success in school.

Improve the Foster Care System: The Budget includes an additional $2.8 billion over ten years to
support improvements in child welfare. Additional resources will support incentives to states to improve
outcomes for children in foster care and those who are receiving in-home services from the child welfare
system, and also to require that child support payments made on behalf of children in foster care be used
in the best interest of those children. The Budget also creates a new teen pregnancy prevention program
specifically targeted to youth in foster care.

Child Support: The Budget includes a set of proposals to encourage states to pay child support
collections to families rather than retaining those payments. This effort includes a proposal to encourage
states to provide all current monthly child support collections to TANF families. Recognizing that
healthy families need more than financial support alone, the proposal would also require states to include
parenting time provisions in initial child support orders and increase resources to support and facilitate
non-custodial parents’ access to and visitation with their children, and implement domestic violence
safeguards. The Budget request also includes new enforcement mechanisms that will enhance child
support collection efforts.

Strengthen TANF and Create Jobs: The Budget would provide continued funding for the TANF
program and would fund the Supplemental Grants for Population Increases. When Congress takes up
reauthorization, we want to work with lawmakers to strengthen the program’s effectiveness in
accomplishing its goals. This should include using performance indicators to drive program improvement
and ensuring that states have the flexibility to engage recipients—including families with serious barriers
to employment—in the most effective activities to promote success in the workforce. We also want to
work with Congress to revise the Contingency Fund to make it more effective during economic
downturns.

Keeping America Healthy: The President’s Budget includes resources necessary to enhance clinical and
community prevention, support research, develop the public health workforce, control infectious diseases,
and invest in prevention and management of chronic diseases and conditions.

Million Hearts Initiative: The Million Hearts Initiative is a national public-private initiative aimed at
preventing 1 million heart attacks and strokes over S years, from 2012 to 2017. It seeks to reduce the
number of people who need treatment and improve the quality of treatment that is available. It focuses on
increasing the number of Americans who have their high blood pressure and high cholesterol under
control, reducing the number of people who smoke, and reducing the average intake of sodium and trans
fats. To achieve this overall goal, the Initiative will promote medication management and support a
network of electronic health record registries to track blood pressure and cholesterol control, along with
many other public-private collaborations. In FY 2013, the Budget requests $5 million for CDC to achieve
measurable outcomes in these areas.
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Preventing Teen Pregnancy: The Budget includes $105 million in the Prevention and Public Health
Fund for the Office of the Assistant Secretary for Health for teen pregnancy prevention programs. These
programs will sapport community-based efforts to reduce teen pregnancy using evidence-based models as
well as promising programs and innovative strategies. The Budget also includes $15 million in funding
for CDC teen pregnancy prevention activities to reduce the number of unintended pregnancies through
science-based prevention approaches.

Protect Vulnerable Populations: HHS is committed to ensuring that valnerable populations continue to
receive critical services during this period of economic uncertainty. .

ADVANCE SCIENTIFIC KNOWLEDGE AND INNOVATION

Enhancing Health Care Decision-Making: The HHS Budget includes $599 million for research that
compares the risk, benefits, and effectiveness of different medical treatments and strategies, including
health care delivery, medical devices, and drugs, including $78 million from the Patient-Centered
Outcomes Research Trust Fund established by the Affordable Care Act. Evidence generated through this
research is intended to help patients make informed health care decisions that best meet their needs. This
level of funding will primarily support research conducted by NIH, core research activities within the
Agency for Healthcare Research and Quality (AHRQ), and data capacity activities within the Office of
the Secretary. Resources from the Trust Fund will support comparative clinical effectiveness research
dissemination, improved research infrastructure, and training of patient-centered outcomes researchers.
HHS core research will be coordinated to complement projects supported through the Trust Fund and
through the independent Patient-Centered Outcomes Research Institute.

STRENGTHEN THE NATION’S HEALTH AND HUMAN SERVICE INFRASTRUCTURE AND
WORK FORCE

Investing in Infrastructure: A strong health workforce is key to ensuring that more Americans can get
the quality care they need to stay healthy. The Budget includes $677 million, an increase of $49 million
over FY 2012, within HRSA to expand the capacity and improve the training and distribution of primary
care, dental, and pediatric health providers. The Budget will support the placement of more than 7,100
primary care providers in underserved areas and begin investments that expand the capacity of institutions
to train 2,800 additional primary care providers over 5 years.

INCREASE EFFICIENCY, TRANSPARENCY, AND ACCOUNTABILIY OF HHS PROGRAMS

Living Within our Means: HHS is committed to improving the Nation’s health and well-being while
simultaneously contributing to deficit reduction. The FY 2013 discretionary request demonstrates this
commitment by maintaining ongoing investments in areas most central to advancing the HHS mission
while making reductions to lower priority areas, reducing duplication, and increasing administrative
efficiencies. Overall, the FY 2013 request includes over $2.1 billion in terminations and reductions to
fund initiatives while achieving savings in a constrained fiscal environment. Many of these reductions,
such as the $452 million cut to the Low Income Home Energy Assistance Program (LIHEAP), the

$177 million cut to the Children’s Hospital Graduate Medical Education Payment Program, and the $327
million cut to Community Services Block Grants, were very difficult to make, but are necessitated by the
current fiscal environment.

In September 2011, the Administration detailed a plan for economic growth and deficit reduction. The
FY 2013 Budget follows this blueprint in its legislative proposals, presenting a package of health savings
proposals that would save more than $360 billion over 10 years, with almost all of these savings coming
from Medicare and Medicaid. Medicare proposals would encourage high-quality, efficient care, increase
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the availability of generic drugs and biologics, and implement structural reforms to encourage
beneficiaries to seek value in their health care choices. The Budget also seeks to make Medicaid more
flexible, efficient, and accountable while strengthening Medicaid program integrity. Together, the
FY 2013 discretionary budget request and these legislative proposals allow HHS to support the
Administration’s challenging yet complementary goals of investing in the future and establishing a
sustainable fiscal outlook.

Program Integrity and Oversight: The FY 2013 Budget continues to make program integrity a top
priority. The Budget includes $610 million in discretionary funding for Health Care Fraud and Abuse
Control (HCFAC), the full amount authorized under the Budget Control Act of 2011 (BCA). The Budget
also proposes to fully fund discretionary program integrity initiatives at $581 million in FY 2012,
consistent with the BCA. The discretionary investment supports the continued reduction of the Medicare
fee-for-service improper payment rate; investments in prevention-focused, data-driven initiatives like
predictive modeling; and HHS-Department of Justice Health Care Fraud Prevention and Enforcement
Action Team (HEAT) initiatives, including Medicare Strike Force teams and fighting pharmaceutical
fraud.

From 1997 to 2011, HCFAC programs have returned over $20.6 billion to the Medicare Trust Funds, and
the current three-year return-on-investment of 7.2 to 1 is the highest in the history of the HCFAC
program. The Budget proposes a 10-year discretionary investment yielding a conservative estimate of
$11.3 biltion in Medicare and Medicaid savings and 16 program integrity proposals to build on the
Affordable Care Act’s comprehensive fraud fighting authorities for savings of an additional $3.6 billion
over 10 years.

Additionally, the Budget includes funding increases for significant oversight activities. The request
includes $84 million for the Office of Medicare Hearings and Appeals, an increase of $12 million, to
continue to process the increasing number of administrative law judge appeals within the statutory 90-day
timeframe while maintaining the quality and accuracy of its decisions. The Budget also includes $370
million in discretionary and mandatory funding for the Office of Inspector General (OIG), a 4 percent
increase from FY 2012. This increase will enable OIG to expand CMS Program Integrity efforts in areas
such as HEAT, improper payments, and focus on investigative efforts on civil fraud, oversight of grants,
and the operation of new Affordable Care Act programs.

Additionally, Durable Medical Equipment (DME) Competitive Bidding is providing competitive pricing,
while continuing to ensure access to quality medical equipment from accredited suppliers, which will
save Medicare $25.7 billion over 10 years and help millions of Medicare beneficiaries save $17.1 billion
in out-of-pocket costs over 10 years. The Budget proposes to extend some of the efficiencies of DME
Competitive Bidding to Medicaid by limiting Federal reimbursement on certain DME services to what
Medicare would have paid in the same state for the same services. This proposal is expected to save
Medicaid $3.0 billion over 10 years.

COMPLETING IMPLEMENTATION OF THE RECOVERY ACT

The American Recovery and Reinvestment Act provided $140 billion to HHS programs, of which $110
billion had been spent by grant and contract recipients by the end of FY 2011. The vast majority of these
funds helped state and local communities cope with the effects of the economic recession.

Thousands of jobs were also created or saved, including subsidized employment and training for over
260,000 people through the Temporary Assistance for Needy Families (TANF) program Emergency
Contingency Fund.
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The Recovery Act provided states fiscal relief through a temporary increase in Federal matching
payments of $84 billion for Medicaid and foster care and adoption assistance.

HHS Recovery Act funds are also making long-term investments in the health of the American people
and the health care system itself Beginning in FY 2011 and continuing for the next few years, HHS will
be investing more than $20 billion to support implementation of health information technology in the
health care industry on a mass scale. This effort is expected to significantly improve the quality and
efficiency of the U.S. health care system. In addition, $10 billion in Recovery Act funds were invested in
biomedical research programs around the country, including a major effort to document genomic changes
in 20 of the most common cancers and to build research laboratory capacity. Of more immediate impact,
$1 billion has been supporting prevention and wellness programs, including projects in 44 communities
with a total combined population of over 50 million aimed at reducing tobacco use and the chronic
diseases associated with obesity.

HHS has also met the challenges of transparency and accountability in the management of its Recovery
Act funds. More than 23,000 grantees and contractors with Recovery Act funding from HHS
discretionary programs have submitted reports on the status of their projects over the last 10 quarters.
More than 99 percent of the required recipient reports have been submitted on time and are available to
the public on Recovery.gov; non-filers have been sanctioned. Finally, HHS Recovery Act program
managets are working hand-in-hand with the Secretary’s Council on Program Integrity to ensure that risks
for fraud, abuse, and waste are identified and steps are taken to mitigate those risks.

Thank you for the opportunity to testify. I will be happy to answer any questions you may have.
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The Honorable Maria Cantwell

Children’s Hospitals Graduate Medical Education
Secretary Sebelius, in its Performance Index to its Fiscal Year 2012 Budget, the Health

Resources and Services Administration (HRSA) notes the continuous yearly growth (from
3 percent to 6 percent) in the number of resident full-time equivalents (FTEs) at
freestanding children’s hospitals since the inception of the Children’s Hospitals Graduate
Medical Education (CHGME) Program in 1999. The report also notes that the CHGME
Program has helped to expand access to pediatric care for underserved children by
expanding the health care safety net. Secretary, I have a few questions regarding the
CHGME Program, especially in light of this report and the President’s fiscal year 2013
proposed budget:

1. Do you agree that the CHGME Program has been successful?

Answer: CHGME was created to address a specific gap with respect to federal support for
residency training at children’s hospitals, and has been successful in doing so. In academic year
2010-2011, the CHGME payment program supported approximately 6,000 full-time equivalent
(FTE) residents at 55 eligible children’s hospitals in 30 states and Puerto Rico. Approximately
46 percent of supported FTE residents were training in pediatrics, 28 percent in pediatric
subspecialties, and 26 percent were non-pediatric residents on rotation. The proposed cut is not a
reflection of the success of the program.

2. How will the Administration help preserve these important residency programs in
light of the Administration’s proposed funding cuts?

Answer: The FY 2013 Budget request of $88,000,000 will support the direct portion of graduate
medical education payments for participating institutions. Given this continued support, the
elimination of IME payments in the CHGME program for FY 2013 may not have a substantial
impact on the number of residents trained as programs have infrastructure in place to support
specific residency class size. HRSA administers a number of workforce programs that support
pediatric residency training, including the Primary Care Residency Expansion Initiative, the
Primary Care Training and Enhancement Program, and the Teaching Health Center GME
Program. We encourage eligible institutions to apply for these funding opportunities to help
support the training of pediatric residents.

For instance, the CHGME Program was slated for complete elimination in the President’s
fiscal year 2012 budget, and in his fiscal year 2013 budget proposal, the President would
fund the CHGME program at $88 million, a 67 percent reduction below the level that
Congress funded the program at in 2012, and far below the Program’s current annual
funding level of about $270 million. The CHGME program funds the training of 45
percent of all pediatricians and 50 percent of all pediatric specialists. Any cuts to this
funding will be detrimental to the future pediatric workforce.

Secretary, I am also concerned about the proposed funding level’s impact on access to
pediatric care. This low funding level coincides with a growing child population and a
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workforce unable to keep up with population demands. According to the Children’s
Hospital Association, this is resulting in impaired access to pediatric care, delayed care,
longer wait times, and longer distances for families to travel in order fo receive care.

3. Can you speak about any action the Administration is taking in light of this
proposed funding level’s impact on access to pediatric care and the possible negative
impact on children’s health outcomes?

Answer: HRSA will continue to support pediatric residency training through the Primary Care
Residency Expansion Initiative, the Primary Care Training and Enhancement Program, the
Teaching Health Center GME Program, and the financial support of direct medical education
costs in the CHGME payment program.

Additionally, research has indicated that there is a significant shortage of pediatric specialists,
resulting in children with serious illnesses being forced to travel long distances — or wait long
periods—to see a pediatric specialist. In response to these shortages, the President’s FY 2013
Budget includes $5 million for the Pediatric Specialty Loan Repayment (PSLR) Program. Under
this program that was authorized in the Affordable Care Act, HHS may enter into loan
repayment agreements with pediatric specialists who agree to work in underserved areas.
Repayments would go to individuals who agree to be employed full-time for no less than 2 years
in providing pediatric medical subspecialty, pediatric surgical specialty, or child or adolescent
mental and behavioral health care.
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The Honorable Tom Carper

Psychotropic Drugs and Foster Care Children
In December of last year, I chaired a hearing of the Senate Subcommittee on Federal

Financial Management that looked specifically at the overprescribing of medications for
foster care children. In its testimony, the Government Accountability Office (GAO)
detailed strong evidence of widespread overprescribing of psychotropic drugs, medications
intended to affect the central nervous system in order to change behavior or perception,
such as anti-depressants and anti-psychotics. The GAO found that foster children were all
too often prescribed psychotropic drugs, paid for by Medicaid, at much higher rates than
were non foster children. Other findings of the hearing showed the prescribed levels of
these medications dangerously out of step with medical standards.

1. In general, are there steps or initiatives that the Department is considering in
order to ensure that the HHS Administration of Children and Families, the Centers
for Medicare and Medicaid Services, and other relevant federal agencies and offices
work together effectively for foster care children, and that their prescribed
medications follow best practices and medical standards?

Answer: The Department of Health and Human Services has undertaken a comprehensive effort
to address the issues addressed in both the GAO report and several other studies of psychotropic
medication use among children in foster care. In accordance with the Child and Family Services
Improvement and Innovations Act of 2011, States are required to submit descriptions of
protocols planned or in place for monitoring and oversight of psychotropic medication use in this
population; these descriptions are due beginning in June 2012. To support States in developing
and implementing these plans, an interagency workgroup has been convening for the past six
months, sharing ongoing and anticipated Federal activities in this area and identifying
opportunities for alignment and collaboration. The workgroup is comprised of representatives
from ACF, CMS, the Substance Abuse and Mental Health Services Administration (SAMHSA),
the Food and Drug Administration (FDA), the Agency for Healthcare Research and Quality
(AHRQ), and the National Institute of Mental Health (NIMH). In addition to surveying existing
authorities and aligning activities, the group convened a panel of experts to discuss the most
current research and practice guidelines pertaining to psychotropic medication use among
children in foster care.

2. Similarly, are there steps or initiative that the Department is considering to
ensure that state foster care programs and Medicaid agencies work together
effectively for any such improvements?

Answer: In November 2011, the Acting Assistant Secretary of ACF, the CMS Administrator,
and the SAMHSA Administrator disseminated a joint letter to State child welfare, Medicaid, and
mental health authorities outlining the work of the interagency group and previewing upcoming
activities to support State efforts to strengthen monitoring and oversight of psychotropic
medications for children in foster care. These activities include: (a) the provision of technical
assistance to State child welfare, Medicaid, and mental health authorities; (b) issuance of an
Information Memorandum and a Program Instruction to State child welfare authorities regarding
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State plan submissions; and (c) hosting a2 Summit that will bring together child welfare,
Medicaid, and mental health directors from all 50 States, the District of Columbia, and Puerto
Rico to strengthen collaborative efforts in this area.

3. Please provider timelines and target dates for these steps or initiatives.

Answer: To address this need and to help States with the development of the psychotropic
medication oversight and monitoring components of their title IV-B plan, ACF, in collaboration
with SAMHSA and CMS, is providing multiple opportunities for technical assistance (TA) and
peer-to-peer information sharing. A three-part webinar series, hosted in January and February of
this year, provided an overview of the topic, described the issues and challenges, and highlighted
two approaches to medication monitoring. These webinars were recorded and are available for
download and playback on the Child Welfare Information Gateway

(http://www.childwelfare gov/aboutus.cfim). A second webinar series is primarily targeted
toward State leaders who will be working together to develop plans to enhance oversight and
monitoring. These sessions will be in a question-and-answer format, allowing experts in the
field to provide ideas and feedback designed to support States in their planning efforts. The first
two sessions (March 28 and April 24) offered a discussion of major content areas to be addressed
in State plans, while the third (scheduled for June 5) will provide an opportunity for interaction
with representatives of ACF.

The Information Memorandum has been drafted and is currently in the clearance process. ACF
anticipates that it will be released in early spring. The Program Instruction will be released in
advance of State plan submissions.

The summit, Because Minds Matter: Collaboration to Strengthen Management of Psychotropic
Medications for Children in Foster Care, will take place on August 27-28, 2012 in Washington,
DC. The Children’s Bureau is sponsoring the participation of State teams comprised of two
representatives each from child welfare, mental health, and Medicaid. This will be a working
meeting in which decision-makers and content experts from these three systems will learn from
their peers and develop action steps for enhancing their psychotropic medication oversight
plans. Technical assistance following this meeting will support State implementation of their
plans.

4. Is guidance or rule changes for the Medicaid program under consideration by the
Centers for Medicare and Medicaid Services regarding psychotropic medications,
especially for children, to encourage the following of medical best practices,
including for reimbursement rules for such medication?

Answer: As shared in December, in advance of June 2012, the ACF Children’s Bureau will
publish guidance documents providing information about the use of psychotropics with children
in foster care and detailing the information that will be requested of States in their Annual
Progress and Services Review medical oversight submissions. Key considerations, exemplary
practices from around the country, and technical assistance resources will be provided to guide
State’s work and inform their responses to the enhanced APSR items.
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Additionally, SAMHSA and the American Academy of Child and Adolescent Psychiatry
(AACAP) are finalizing guidelines for the use of psychotropic medications among children and
adolescents being served in community-based agencies. These guidelines are for service
providers and agency leaders to assist them in developing policy about the role of psychotropic
medications in treatment planning for children and youth. These guidelines will be relevant to
providers working with youth in foster care and will be disseminated to groups listed below,

5. Is guidance to states under consideration by the Department to improve the
monitoring of psychotropic and other medications reimbursed under the Medicaid
program, including children under the foster care program?

Answer: Yes. As shared with you in December and in our November 23, 2011 tri-Agency
letter' to State Directors on this issue, CMS is considering new guidance to assist States in their
efforts to monitor the utilization of psychotropic drugs dispensed by pharmacies and will be
soliciting State input on what practices would be most helpful to address the special challenges
of treating this population with psychotropic medications.

In addition, CMS, through its Pediatric Quality Measures Program (PQMP), established in
collaboration with the Agency for Healthcare Research and Quality (AHRQ), developed a
measurement set, released in 2010 for voluntary use by Medicaid and CHIP programs, that
includes three measures related to behavioral health (Follow-up Care for Children Prescribed
Attention-Deficit Hyperactivity Disorder Medication, Follow-up after Hospitalization for
Mental Illness, and Developmental Screening in the First Three Years of Life).

6. Are there any technical challenges based on the current state-level Medicaid drug
related data systems for improved monitoring of such drug use? If so, what
improvements to state level Medicaid data systems are necessary?

Answer: States may use their Drug Utilization Review (DUR) programs to monitor dispensing
at the point of service and influence prescriber behavior. For instance, at the point of service, the
DUR programs can use system edits to limit inappropriate dosage and polypharmacy. In
addition, States can use their retrospective DUR programs to reach out to providers whose
prescribing habits vary significantly from recommended standards of care for children. CMS is
developing a process for sharing with States the best and most innovative practices to enhance
the functionality of their pharmacy programs. Additionally, CMS is considering new guidance
to assist States in their efforts to monitor the utilization of psychotropic drugs dispensed by
pharmacies and will be soliciting State input on what practices would be most helpful to address
the special challenges of treating this population with psychotropic medications.

Further, CMS is dedicated to improving the continuity of care for foster children with Medicaid.
Children who move from one placement to another typically remain eligible for Medicaid, but
they may nonetheless see gaps in eligibility and disruptions in their care. Working with States,
ACF, health care providers, and others, CMS will identify and communicate strategies to States

! httpy//www cms. govismdl/downloads/Tri-Agency%20Letter.pdf.
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for ensuring continuity of eligibility and care for children moving in and out of foster care, or
between placements.

Improving the availability and functionality of EHRs is one important way of addressing issues
with continuity of care. Medicaid incentive payments are available at States’ option to certain
providers who adopt, implement, upgrade, or meaningfully use certified EHR technology. EHRs
are used to capture clinical quality measures, such as those developed by CMS, AHRQ and
SAMHSA for children and behavioral health.

Community Health Centers

Community health centers are a crucial safety net, providing comprehensive primary and
preventive health care for millions of people who are uninsured or underinsured.

It is my understanding based on my conversations with the superb community health
centers in Delaware that despite the investments we’ve made in health centers in recent
years, the demand for primary care in underserved areas is still great and there are more
than 1800 applications pending currently for health center expansion.

7. As we ask community health centers to meet the escalating health care needs of
underserved communities, how can we make sure commuuity health centers have
access to capital and adequate funding opportunities to meet this rising demand?

Answer: HHS has awarded grants to health centers for capital development purposes under both
the Recovery Act and the Affordable Care Act. Five capital programs are administered by HHS’
Health Resources and Services Administration (HRSA).

o The Recovery Act Capital Improvement Program (CIP) provided $851 million in grants
for health centers. With these funds, health centers were able to address immediate and
pressing facility and equipment needs and create much needed health center and
construction-related jobs.

1. These grants supported the construction, repair and renovation of over 1,500 health
center sites nationwide to help these centers expand and upgrade their existing
facilities.

2. More than 650 health centers used the funds to upgrade equipment and purchase HIT
systems, and nearly 400 health centers promoted the expansion and adoption of
electronic health records.

e The Recovery Act Facility Investment Program (FIP) addressed major capital
improvement needs in health centers, including renovation, modernization, and
construction projects. In FY 2010, a total of $520 million in Recovery Act funding was
awarded to 86 CHCs in 30 states, the District of Columbia, and Puerto Rico.

» The Affordable Care Act Capital Development Program (CD) provided $732 million to
144 CHCs across the country in FY 2011. These grants, like the FIP awards, are
addressing major health center construction and renovation needs and expanding access
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to care. These funds were the first in a series of community health center awards made
available under the Affordable Care Act, building on the $2 billion Recovery Act
investment.

* Through the Affordable Care Act, the Health Center Capital Development - Building
Capacity (CD-BC) Program will provide approximately $600 million to an estimated
125-150 health centers to improve their capacity to provide primary and preventive health
services to medically underserved populations. Announcements are anticipated in Spring
2012.

e Through the Affordable Care Act, Health Center Capital Development - Immediate
Facility Improvements (CD-IFI) Program will provide approximately $100 million to an
estimated 250 health centers to address immediate facility needs within existing health
center sites. Announcements are anticipated in Spring 2012.

8. The loan guarantee program for community health centers under HRSA has been
underutilized. Can you recommend ways to update and improve the loan guarantee
program for community health centers?

Answer: The Health Center Loan Guarantee Program (LGP) administers loan guarantees both
for managed care networks and plans and for health center facility projects. The LGP for facility
projects makes guarantees available for loans made by non-Federal lenders for the construction,
renovation, and modernization of medical facilities that are owned and operated by HRSA-
funded health centers. The loan guarantee provided through the Program provides applicants a
guarantee of up to 80% of the outstanding loan principal amount. To date, 25 loan guarantees
have been issued by HRSA, providing approximately $130 million in health center capital
financing. In the past 2 years, the LGP has experienced growth in the use of the program,
resulting in 6 capital projects supported by HRSA loan guarantees. HRSA will continue to
provide eligible entities with information and guidance on accessing the LGP to increase
utilization of this vital program.

Funding for Alzheimer’s Disease
Alzheimer’s disease is a devastating disease that is currently affecting 5.1 million

Americans. This has been an issue that has been close my heart for some time, and I
authored a provision in the Affordable Care Act that will allow seniors on Medicare to
receive a free physical every year, that will include a screening for cognitive disease such as
Alzheimer’s. I want to commend the Administration for recognizing the urgency of this
issue, and for the recent announcement that $50 million would be immediately available to
the National Institute of Health for research to identify treatments for Alzheimer’s, and
hopefully a care. It is estimated that over 10 million Americans are caring for a family
member with Alzheimer’s. These networks of family caregivers are critical support systems
to Alzheimer’s patients.

9. Can you discuss the efforts the Administration is undertaking to support these
family and community caregivers?
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Answer: The Administration on Aging (AoA) administers person-centered assistance for
family caregivers and persons with Alzheimer’s through targeted community-based programs as
well as some activities focused on those in institutional care. The National Family Caregiver
Support Program, as part of the Older Americans Act, provides a number of services to
caregivers of older adults, including those with Alzheimer’s disease (AD and related
dementias). These include: information to caregivers about available services; assistance to
caregivers in gaining access to the services; individual counseling, organization of support
groups, and caregiver training; respite care, and; supplemental services.

The Lifespan Respite program, authorized by the Public Health Services Act, allows us to work
with state respite care coalitions through a competitive grants program to ensure that targeted
populations of caregivers that assist underserved populations across the lifespan, including
those with AD, have access to needed respite services.

AoA also administers the Alzheimer’s Disease and Supportive Services Program of the Public
Health Services Act which provides competitive grants to states designed to enhance their
efforts to implement innovative and evidence-based programs which serve individuals with AD
and their caregivers.

Through these programs and other collaborative activities we are working with states, localities,
the faith-based community and families to expand our efforts to identify and support proven,
evidence-based assistance that can best address the individual needs of caregivers of persons
with AD.

For over a year, HHS has been implementing the National Alzheimer’s Project Act, which calls
for the creation of an Advisory Council to make recommendations on priority actions and a
national plan to overcome Alzheimer’s disease. The Advisory Council on Alzheimer’s
Research, Care, and Services, which includes two caregivers, in addition to ten other members
of the public, was created in May 2011.

In January 2012 HHS released the Framework for the National Plan to Address Alzheimer’s
Disease. One of the goals of this plan is to “Expand Supports for People with Alzheimer’s
Disease and Their Families.” In the Draft National Plan to Address Alzheimer’s Disease,
released in February 2012, HHS outlined the steps to achieve this goal, including (but not
limited to) providing training and materials to caregivers and people with Alzheimer’s disease,
providing supports to assist caregivers, and helping families plan for future care needs. The
National Plan to Address Alzheimer’s Disease is expected to be released in early May.

In February, Secretary Sebelius announced that $56 million were immediately invested in
additional Alzheimer's disease activities. The National Institutes of Health (NIH) dedicated an
additional $50 million to Alzheimer’s research. The Administration also committed $6 million
from the Prevention and Public Health Fund towards the healthcare provider outreach and
education initiative and a public awareness and education initiative ($4 million). In FY2013, the
Administration plans to allocate $10 million from the Prevention and Public Health Fund to the
Administration on Aging (AoA) to support informal caregivers by building and strengthening the
dementia capability a number of states, tribal entities, or large localities.
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Health Insurance Exchanges
In the President’s 2013 budget, the Administration has requested a $1 billion increase in

funding for the Center for Medicare and Medicaid Services, bringing the total CMS budget
to $4.8 billion in 2013. CMS Acting Administrator Marilyn Tavenner has said that $868
million of this $1 billion increase will pay for federal efforts to create health insurance
exchanges for states that decide not to develop their own exchange.

The Health Insurance Exchanges, which were put in place by Congress when we passed the
Affordable Care Act in 2010, will be essential components of our healthcare system in 2014
and will be the place that millions of Americans go to purchase health insurance.

10. Can you outline specifically how the $868 million will be allocated within CMS
to establish the federal health insurance exchanges for states and can you describe
what the additional funding resources will be used for?

Answer: As with the State-based Exchanges, FY 2013 is the year many operations of the
Federally-facilitated Exchanges begin, so that CMS will need to be prepared for open enroliment
on October 1, 2013. The majority of the $864 million request for CMS’ Exchange work is related
to operations and management of the Federally-facilitated Exchanges with some funding to
support the Secretary’s duties on behalf of all Exchanges. Specifically, $574.5 million of the
total is slated to be used for Exchange operations and management including eligibility and
enroliment functions, certifying health insurance plans as qualified to be offered through the
Exchange, as well as oversight of plans and State-based Exchanges. The additional $289.5
million is slated to be used for consumer education and outreach activities, such as a call center,
to help consumers understand their new options under the Affordable Care Act and to fund
navigators and in-person enrollment assistance to facilitate the enrollment process.

Home Health Co-Payments
The President’s budget included a proposal to introduce a home health co-payment for new

beneficiaries of $100 per home health episode originating from community-based care
settings. The Department of Health and Human Services has stated that this proposal aims
to “encourage the appropriate use of home health services while protecting beneficiary
access.”

As you may know, Congress eliminated the home health co-pay in 1972 to encourage the
use of less costly, non-institutional healthcare services. Compared to a stay in a skilled
nursing facility or a hospital the cost of home health services is significantly less expensive
to the Medicare program.

11. Has the administration conducted an analysis to determine whether the
reduction in utilization of home health services as a result of the proposed co-
payment could result in a cost-shift to other care settings? If so, please describe the
results of that analysis.
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Answer: The Administration’s proposal is consistent with MedPAC’s recommendation to
establish a modest copayment for certain home health episodes. The proposal includes
exceptions for beneficiaries using services immediately following a hospitalization or other
inpatient post-acute care stay and for low utilization of services within an episode. The proposal
is designed to encourage clinically appropriate utilization of home health and other services.

12. Can you describe what steps the Department of Health and Human Services has
taken to determine the potential impact this proposed co-payment could have on
patient access to medically necessary home health services?

Answer: Home health services represent one of the few areas in a fee-for-service Medicare that
does not currently include some beneficiary cost-sharing. The Department believes that the
proposal contains appropriate safeguards to ensure that beneficiaries maintain access to
medically necessary home health services while encouraging beneficiaries to consider the value
home health services provide.

The proposal would create a $100 co-payment for each home health episode, which according to
MedPAC research, would equate to less than $9 per home health visit for the average episode of
care in 2008, less than the beneficiary cost-sharing for a typical outpatient management or
therapy visit. Additionally, the proposal includes exceptions for beneficiaries using services
immediately following a hospital or other inpatient post-acute stay and for low utilization of
services within an episode of care (less than five visits).

Obesity

Obesity places an enormous burden on our health care system, costing our country mere
than $147 billion dellars each year. In Delaware alone, 4 out of every 10 children are
overweight or obese. Unless we find effective ways to reduce the population of overweight
and obese individuals in our country, the cost of treating preventable chronic conditions
such as diabetes, heart disease, high blood pressure, and other conditions will continue to
overwhelm Medicare, Medicaid, and our private health system.

In the President’s budget, the largest proposed cut within the Department of Health and
Human Services was an 11 percent reduction to the budget authority of the Center for
Disease Control and Prevention. This included a reduction of $80 million to the
Community Transformation Grants, which aim to support community-level efforts that
reduce incidences of chronic diseases that are often a closely related to obesity such as
heart disease and diabetes. These grants also support the promotion of healthier lifestyles.

13. How did the Administration come to the decision to reduce our investment in
prevention efforts in the 2013 budget and how is the Administration’s commitment
to reducing obesity rates reflected in the President’s 2013 budget?

Answer: Chronic diseases — such as heart disease, stroke, cancer, diabetes, and arthritis — are
among the most common, costly, and preventable of all health problems in the U.S. Historically,
CDC has funded categorical programs in state health departments to address these diseases as
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well as their common risk factors of obesity, poor nutrition and/or inadequate physical activity.
Under the current structure, not all states are funded for these programs.

The President’s 2013 Budget request consolidates seven disease-specific budget lines— heart
disease and stroke; diabetes; comprehensive cancer control; arthritis and other conditions;
nutrition, physical activity, and obesity; health promotion, and school health—into a single,
comprehensive grant program, the Coordinated Chronic Disease Prevention and Health
Promotion Program. This consolidation is intended to provide integrated services to state, tribal
and territorial health departments by maximizing the reach and impact of every dollar invested
by CDC to prevent chronic diseases and promote health in a variety of environments, including
schools. Grantees will be required to meet measurable targets including those related to heart
disease and stroke; nutrition, physical activity and obesity; diabetes; and arthritis. The budget
includes an increase of $128.699 million for this program, which would increase average awards
to states from approximately $2.6 million to approximately $4.5 million. These increased
investments will accelerate state, tribal, and territorial prevention efforts, particularly those
related to obesity and the linked chronic diseases.

Because of the inter-relatedness of many common chronic diseases and their risk factors, the
Coordinated Chronic Disease Prevention and Health Promotion Program will support essential
public health functions at the state level including epidemiology, evaluation, policy,
communications and program management. Such an approach will strengthen state based
coordination and therefore improve program impact and efficiencies, provide leadership and
support for cross-cutting activities and enhance the effectiveness of chronic disease prevention
and risk factor reduction efforts.

The FY 2013 Budget does not reduce the number of grants for the Community Transformation
Program and will have no impact on grants supported in FY 2011, which will be continued
in FY 2013. New grants will be fully funded in FY 2012 for up to four years. In FY 2013,
the CTG program will continue to amplify efforts to promote healthy behaviors that
control health care costs.

14. How can we be sure our public investments in obesity reduction programs are
coordinated, evidence-based and effective?

Answer: CDC is continuing work to improve the effectiveness of obesity related grant programs
(nutrition, physical activity and obesity, diabetes, heart disease and stroke, cancer and arthritis)
by strengthening coordination and collaboration across individual categorical programs; better
defining the range of targeted science based interventions and activities that will accelerate
health improvements ; and working with state grantees to identify efficiencies and improve the
effectiveness of program investments.

Currently, CDC is supporting essential chronic disease public health functions and improving the
coordination of chronic disease prevention in states and at CDC. These efforts include the
Coordinated Chronic Disease Prevention and Health Promotion Program funded in FY 2011 that
awarded funds to the 50 states, the District of Columbia (D.C.), and seven U.S, territories. The
FY 2011 investments to states ranged from $400,000 to nearly $2,000,000. By approaching
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chronic disease prevention in a more coordinated manner, CDC is enabling states to address
interrelated risk factors, including nutrition, physical activity, and obesity, and to have the
flexibility they need to enhance program efficiency.

In addition, CDC is working across various program areas to promote coordinated strategies in
states that focus on:

e Addressing the key risk factors for chronic disease; including poor nutrition, physical inactivity
and tobacco use; improving the risk factor profile of the population and ultimately avert or delay
onset of type 2 diabetes; improving cardiovascular health; reducing the incidence of the major
cancers; and improving quality of life for individuals with arthritis.

o Health system investments to improve risk factor detection and management and improve
delivery of quality clinical and other preventive services to detect diseases early and
manage conditions like high blood pressure, high cholesterol, diabetes, and
cardiovascular disease.

» Clinical and community linkages to ensure individuals with or at high risk for chronic
conditions have access to resources and supports to avert or better manage those
conditions, including arthritis, diabetes, and heart disease. These include programs like
the National Diabetes Prevention Program, chronic disease self-management programs
and a number of arthritis management programs delivered in community settings.

Ensuring sufficient state capacity will be critical to improving program efforts. Overall, these
program improvements have the potential to accelerate obesity prevention strategies at the state
and local level, leading to greater health impact.
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The Honorable Tom Coburn

Massachusetts Hospital Provision in PPACA

In recent weeks (Jan. 18™), 19 state hospital associations voiced their opposition to a
provision the Patient Protection and Affordable Care Act that benefits enly hospitals in
Massachusetts at the expense of hospitals in the 49 other states. According to the hospital
associations’ letter, hospitals in 49 states will see their Medicare rates slashed by $3.5
billion over the next 10 years to pay for the this provision that overrode Medicare's rules
regarding hospifal wage index system, providing a financial windfall for Massachusetts
hospitals

1. Were you or other HHS personnel aware of this provision in the Affordable Care
Act prior to enactment since HHS reviews and provides technical assistance on
legislation before it’s passed?

Answer: Part of our job in overseeing the Medicare program is to provide technical assistance
on pending legislation at the request of Congress. As part of this routine practice, CMS provided
technical assistance to Congress on this legislation prior to enactment.

2. Did you or other HHS personnel warn anyone in the hospital industry or
associated lobbying organizations that this provision would reduce revenues to
other hospitals?

Answer: In the August 22, 2007 Federal Register, CMS simulated the effect of two
Massachusetts hospitals setting the State’s rural floor and noted that the increase in payments to
hospitals in that State would be budget neutral at the expense of all other hospitals paid under the
inpatient prospective payment system (IPPS) nationwide. Additionally, the Medicare Payment
Advisory Commission addressed this issue in its June 2007 Report to the Congress stating “The
fact that the movement of one or two CAHs in or out of the [I]JPPS system can increase (or
decrease) Medicare payments by $220 million suggests there is a flaw in the design of the wage
index system.”” CMS further discussed this issue its FY 2009 IPPS rule as part of the basis for
adopting a policy to apply budget neutrality for the rural floor within each State instead of
nationally (See 73 FR 48570, August 19, 2008).

Finally, in the FY 2012 proposed IPPS rule, we made the public aware of what the law required
and provided 60~day public comment period to provide input on the proposed rule. (See 76 FR
26059-10).

In its comments in the Federal Register last July, the Administration characterized this
funneling of nearly $4 billion in Medicare payments away from other states to
Massachusetts as a ‘'manipulation’ of the program. Obama Administration, Federal
Register, July 11, 2011: “Hospitals in one state can expect an approximate 8 percent
increase in IPPS payments due to the conversion and resulting increase of the rural floor.
Our concern is that the manipulation of the rural floor is of sufficient magnitude that it
requires all hospital wage indexes to be reduced by approximately 0.62 percent as a result
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of nationwide budget neutrality for the rural floor (or more than 0.4 percent total payment
reduction to all IPPS hospitals).”

3. Given the Administration called this a “manipulation,” do you believe this was an
imprudent use of scarce taxpayer dollars?

Answer: While payments increased to Massachusetts hospitals, they were offset by a
corresponding decrease in payments to other hospitals nationwide. The application of the rural
floor is “budget neutral.” Therefore, overall Medicare payments neither increased nor decreased
as a result of this provision.

4, Has the HHS Office of the General Counsel exhausted all avenues of possible
administrative relief on this matter?

Answer: Current law is unambiguous and CMS does not have the authority to change it.

5. Will you support Congressional action to reverse this special deal? If not, why
do you think it is fair to funnel $3.5 billion away from other states’ Medicare
reimbursements to give to Massachusetts providers?

Answer: Our role is to implement the law as written, and we will enforce the current law unless
and until Congress changes it.

Millionaires on Medicare

The President’s Budget says that more aggressively income-relating Medicare premiums is
a common-sense way to, “help improve the financial stability of the Medicare program.”
However, according to government data, each year approximately 60,000 Medicare Part B
enrollees report modified adjusted gross incomes of $1 Million or more. In his most recent
State of the Union, the President mentioned the proverbial “Buffett Rule” and said
“Washington should stop subsidizing millionaires.” General revenues —-paid by taxpayers—
fund more than three-fourths of the current costs of Medicare Part B and D. Moreover,
Warren Buffett can afford to pay the full cost of his Medicare Part B insurance coverage
and thousands of other wealthy seniors can as well.

6. Do you support Congressional action to require Medicare Millionaires to pay the
FULL cost of their premiums for Parts B and D?

Answer: The President’s Fiscal Year 2013 Budget Request proposes to reduce the Federal
subsidy for higher-income Medicare beneficiaries who can most afford to pay a greater share of
total Medicare costs. Reducing the Federal subsidy for this population will help ensure that
Medicare remains financially secure and that current and future enrollees have access to
necessary services and life-saving prescription drugs for years to come.

As you know, beneficiaries enrolled in the Medicare Part B and Part D programs are required to
pay a monthly premium, which is a specific proportion of the total cost of the services that
enrollees are expected to incur. Most beneficiaries pay 25 percent of the expected cost for Part B
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and 25.5 percent of the expected cost for Part D. However, beneficiaries with incomes above
$85,000 ($170,000 for couples) are required to pay a higher percentage of their Parts B and D
costs, ranging from 35 percent to 80 percent. Beginning in 2017, the Administration proposes to
increase by 15 percent the proportion of the benefit under Medicare Parts B and D that higher-
income beneficiaries pay. Higher-income beneficiaries would pay between 40 percent and 90
percent of total estimated costs. The proposal would also maintain the income thresholds
associated with income-related premiums until 25 percent of beneficiaries are subject to these
higher premiums.

7. Why/why not?

Answer: The Administration supports a reduction in the Federal subsidy for higher-income
Medicare beneficiaries who can most afford to pay a greater share of their Medicare costs. The
Budget proposal would help ensure that Medicare remains financially secure and that current and
future enrollees have access to necessary services and life-saving prescription drugs for years to
come.

Medigap Changes and Individual Incentives
The President’s Budget proposes introducing a Part B premium surcharge for new

beneficiaries purchasing near first dellar Medigap coverage. The budget says:

“Medicare requires cost sharing for various services, but Medigap policies sold by private
insurance companies provide beneficiaries with additional coverage for these out-of-pocket
expenses. Some Medigap plans cover all or almost all copayments, including even modest
copayments for routine care that most beneficiaries can afford. This practice gives

beneficiaries less incentive to consider the cost of services, leading to higher Medicare costs
and Part B premiums.”

This proposal would introduce a Part B premium surcharge for new beneficiaries who
purchase Medigap policies with particularly low cost-sharing requirements, effective in
2017, Other Medigap plans that meet minimum cost sharing requirements would be
exempt from the surcharge. The surcharge would be equivalent to approximately 15
percent of the average Medigap premium (or about 30 percent of the Part B premium).
[$2.5 billion in savings over 10 years)

8. Why did the Administration cheose to put a surcharge — or tax — on Medigap
coverage, rather than just prohibit first-dollar coverage? (If the concern is that low-
income individuals would be impacted by cost-sharing, I'd note that 99 percent of
beneficiaries can currently access a Medicare Advantage plan—which provides
comprehensive coverage.)

Answer: The Administration’s approach encourages beneficiaries to be active participants in
their health care decisions. By incentivizing beneficiaries to choose Medigap plans under which
they would bear some portion of their part B cost-sharing, beneficiaries would be more likely to
purchase such plans, and thus be more likely to consider the costs of health care services, helping
reduce Medicare costs (and Part B premiums). This approach maintains choice for beneficiaries
by giving beneficiaries the option of purchasing these Medigap plans with a surcharge.
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9. Do you agree that the fact that many seniors feel forces to buy an expensive Medigap
plan is partly a sign of the fault of the Medicare basic benefit — because it does not provide
catastrophic coverage in the way of a maximum out-of-pocket limit?

Answer: Beneficiaries may choose to purchase Medigap plans for a variety of reasons,
depending on their individual situation and health care needs. Beneficiaries need to consider the
protection from some out-of-pocket costs offered by various types of Medigap plans before
determining if one of these plans will meet their needs. '

10. Do you think more seniors would have better peace of mind if they knew they
had a maximum out-of-pocket exposure under basic Medicare?

Aunswer: The Medicare program provides beneficiaries with choices and coverage to help them
achieve health care security. Since its inception, the Medicare program has provided coverage
that gives America’s seniors broad access to high quality health care.

The President’s Bipartisan Fiscal Commission proposed replacing Medicare’s current mix
of cost-sharing requirements with (a) single combined annual deductible covering all Part
A and Part B services, (b) uniform coinsurance rate for amounts above that deductible
(including inpatient expenses), and (¢) annual cap on each enrollee’s total cost-sharing
liabilities. This could protect seniors from going bankrupt from hospital bills and severe
illnesses. This would also save taxpayer dollars. CBO estimated this fype of provision could
reduce outlays about $32 billion over a decade.

11. If you want to protect seniors and save taxpayer dollars, will you endorse this
bipartisan proposal?

Answer: This Administration is committed to improving the financial stability of the Medicare
program to ensure long-term access to its benefits for all beneficiaries. The Medicare program
already does much to provide beneficiaries with health care security, but we continue to evaluate
options for improving the program.

Medicare Insolvency .
The Actuary of the Medicare program has warned that as soon as 2016 the Hospital

Insurance Trust Fund could hit insolvency. Even under the rosy assumptions of current
law, the CBO envisions insolvency in the Hospital Insurance Trust Fund by 2022.

12. Since Medicare as we know it would end when the program’s Hospital Insurance
Trust Fund becomes insolvent, what is the Administration’s long-term plan to
protect current and future seniors and put Medicare spending on a sustainable
path?

Answer: This Administration is very concerned about Medicare spending, which is why the
President has been focusing on reining in Medicare costs for his entire Presidency with
significant success.
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The FY 2013 Budget Request includes Medicare savings of approximately $300 billion over 10
years from increasing value and efficiency in Medicare provider payments, promoting improved
access to generic drugs and biologics, and enacting Medicare structural changes that will reduce
Federal subsidies to higher-income beneficiaries and create incentives for new beneficiaries to
seek high-value services. Together, these measures would extend the Hospital Insurance Trust
Fund solvency by two years.

These reforms build on the Affordable Care Act, and achieve savings without shifting significant
risk onto the individuals these programs serve, slashing benefits, or undermining the fundamental
compact with our Nation’s seniors or people with disabilities. The new proposals would make
only gradual changes to the Medicare program, protecting both current and middle-class
beneficiaries.
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The Honorable Michael Enzi

Priorities USA Super PAC
This morning I sent a letter to President Obama asking him to reconsider his decision, and

not allow you to participate in fundraising events for the new Priorities USA Action super
PAC. Over the next year, you will make dozens of decisions in implementing the new
health care law. These decisions will have major financial impacts on various insurers,
providers, and drug and device manufacturers. Simultaneously you will be attending fund
raising events, where these same entities will be asked to make major financial
contributions to the President’s re-election campaign. This is clearly improper and a
conflict of interest.

1. If the President fails to reconsider his decision to have you participate in
fundraising activities, will you recuse yourself from participating in any regulatory
decisions that may affect any health care stakeholders who participate in these
fundraising activities?

Answer: Invitations to speak at political events are vetted by agency counsel to ensure
compliance with federal laws and regulations that govern the political activities of Senate
confirmed presidential appointees. Among those rules is a requirement to ensure that the
audience at any political event is not composed primarily of persons who have matters before the
department, and organizations are advised of the need to have a diverse group of attendees.

EHB Bulletin

In December, the Administration published a “bulletin” on essential health benefits — the
mandates that all new health plans sold to individuals and small businesses will be required
to provide in 2014 and beyond. The “bulletin” fails to answer basic questions from states
and employers.

2. When will you provide the details regarding benefit mandates and the other new
insurance rules, so that we can know how much premiums will be raised and how
much Federal costs will increase?

Answer: HHS is committed to a transparent process and providing ample opportunity for
stakeholder comment and input. To that end, we released an informational bulletin in December
2011 to lay out how we intend to move forward to define an essential health benefits (EHB)
package. HHS is gathering input on the bulletin, taking public input into consideration, and then
will issue a Notice of Proposed Rulemaking. Additionally, HHS expects to release bulletins on
cost-sharing and actuarial value in the near future.

The “bulletin” tells states they must choose among four options before September 2012.
My question is will a rule be finalized before the September 2012 deadline the “bulletin”
places on states?

3. How can states be expected to implement a “bulletin” which has no force of law?
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Answer: HHS is committed to a transparent process and providing ample opportunity for
stakeholder comment and input. To that end, the bulletin lays out how HHS intends to move
forward to define an EHB package. The purpose of releasing a bulletin was to give families,
employers, and States time to take this information into account as they plan for the
implementation of the covered expansion in 2014, while also allowing ample opportunity for
HHS to solicit public comment in advance of rulemaking. HHS does intend to issue a proposed
rule in the future, but we wanted the opportunity to gather stakeholder input and we also knew it
was important to signal, through this bulletin, HHS” intended approach as States head into their
2012 legislative session.

Contraceptive Coverage
Last week the President attempted to address recent controversy prompted by the

Administration’s mandate that religiously affiliated hospitals, schools and charities must
provide contraceptives to their employees. Unfortunately, the final rule and guidance your
Department published last week did not address this issue. The final rule indicated that you
would issue additional rules that still require these employers to make contraceptive
available and force insurance companies to pay for contraceptive services,

4. What legal basis do you have to force an insurer, as part of a private contract, to
provide any item or service and not charge anything for it?

Answer: We have concluded that we legally can require insurers to both cover contraception in
this way and not charge for it under new policies and plans, but this must be proposed and
adopted in rulemaking. If it saves the insurers money, as the evidence indicates, then a
requirement that the insurers may not charge would not be a burden.

Actuaries and experts agree that covering contraception actually saves money for insurance
companies. The cost of contraception coverage is low and tends to be more than offset by the
savings that result from improved health and fewer unplanned pregnancies. For example:

e A study by the National Business Group on Health estimated that it would cost employers
15-17% more not to provide contraceptive coverage in employee health plans than to
provide such coverage, after accounting for both the direct medical costs of pregnancy
and indirect costs such as employee absence and reduced productivity.

e When contraceptive coverage was added to the Federal Employees Health Benefits
Program, premiums did not increase.

¢ And 22 States including and Pennsylvania have family planning waivers in Medicaid that
have significantly expanded coverage of these services without increasing State or
Federal costs (i.e., they are budget neutral).

As such, it is hard to argue that insurers need to raise premiums for coverage that lowers costs.
5. How will you protect the conscience rights of employers who self-insure their

health benefits (where there is no insurer, who can provide the contraceptives for
free)?
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Answer: The regulations finalize last summer’s interim final regulations on the exemption from
the contraceptive coverage requirement for churches and similar organizations, The Federal
Register publication also discusses the one-year transition, non-enforcement period, which is
detailed in separate guidance from the Departments.

1t also describes our intent to initiate a rulemaking to require insurers to offer objecting
additional religious employers plans without coverage for contraceptive services and
simultaneously offer the employer’s plan participants contraceptive coverage (with no cost-
sharing) at no additional premium. It further indicates our intent to establish a similar policy
with respect to self-insured group health plans.

We expect that, after notice and comment rulemaking to be completed by August 1, 2013, these
organizations will be able to take advantage of the new policy that will permit certain additional
religious organizations with religious objections to contraceptive coverage to offer health
coverage that does not cover contraceptives.

6. When will the Department issue more information about the President’s proposal
to force insurance companies to pay for these services?

Answer: The transition period for non-exempt religious organizations ends on August 1, 2013,
and we intend to finalize the regulations before then and in time to allow time for religious
organizations, insurance companies and plan administrators to adapt their health coverage to the
final policy, as appropriate.

Drug Shortage Crisis
The Administration released an Executive Order claiming it couldn’t wait for Congress to

solve the drug shortage crisis. However, a recent New York Times article discusses the
impending shortage of methotrexate, a crucial medicine for childhood leukemia and many
other diseases.

7. If the Executive Order fixed drug shortages without Congress, why is there a new
shortage?

Answer: It is important to note that not all shortages can be prevented or resolved quickly due to
the significant safety and quality issues that may be involved. On February 21, 2012, FDA
announced the approval of a new manufacturer of preservative-free formulation of methotrexate
that would further bolster supply and help avert a shortage of this lifesaving medicine. FDA
expedited review of the application to help address this potential shortage.

8. Why have the Administration’s recent actions not prevented this shortage?

Answer: As noted above, not all shortages can be prevented or resolved quickly due to the
significant safety and quality issues that may be involved. However, in all cases, FDA utilizes a
team of experts and employs all available tools to prevent and address the shortage or disruption

in supply.
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9. Given the new authorities under the Executive Order, please identify what you
are doing to ensure that patients will once again be able to get access to
methotrexate?

Answer: In the case of methotrexate, FDA prioritized review of an application from drug
manufacturer APP to make preservative-free methotrexate. Applications for drug products that
are medically necessary and in shortage are given expedited review when possible. When an
actual or potential shortage is reported, FDA staff check the submission queue to see if any
applications can be expedited to help alleviate or prevent the shortage. We will continue to use
this approach as one of many strategies to continue or restore patients’ access to needed
medication.

Exchanges
Unfortunately, the new health care law writes HHS a blank check and appropriates “such

sums as may be necessary” to implement the state based health insurance exchanges. Your
budget estimates spending $1.087 billion in mandatory moeney for FY 2013.

10. Can you please tell me how much you expect the Department will spend on
health insurance exchanges since the time the health care bill was signed into law
until 2014 when the exchanges are supposed to be fully operational?

Answer: Our current baseline for Exchange Planning and Establishment Grants estimates that
we will obligate approximately $2.5 billion between when the law was enacted until FY 2014
and that we will outlay $2.0 billion during that timeframe.

11. Will you commit, during this time of unprecedented federal debts and deficits,
that you will cap the amount of money the federal government will spend
implementing this part of the heaith care law?

Answer: The Administration is working to implement this portion of the Affordable Care Act as
efficiently as possible. We do not believe it is necessary to establish an arbitrary cap on
implementation spending at this time, but will work with Congress to describe our funding needs
and present them through the budget process.

In addition to this mandatory money for state based health insurance exchanges, your
budget requests an additional $864 million for the federal exchange and other exchange
activities.

12. If Congress denies this $864 million request, will your department still pursue a
federal exchange? If so, how will you fund the federal exchange?

Answer: HHS is committed to the successful implementation of Exchanges, and to ensuring that
all Americans have access to affordable coverage options beginning in 2014. The request
included in the FY 2013 President’s Budget reflects the resources necessary to implement the
Federal facilitated exchanges. .
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13. How will the federal exchange differ in functionality from the web portal HHS
has already implemented?

Answer: The Affordable Care Act directed the Secretary, no later than July 1, 2010, to establish
a web portal to provide better access to information to consumers on coverage options. The
healthcare.gov portal provides summary provider information and eligibility information for
various coverage options and also provides contact information for private plans, high risk pools,
Medicare, Medicaid, and CHIP to help individuals enroll, and provides small business coverage
options. The web portal remains a key source of information about coverage options prior to
2014 when Exchanges, including federally- facilitated exchanges, will be operational and
provide competitive marketplaces for individuals and small employers to directly compare
private health coverage options on the basis of price, quality, and other factors.

While both the Exchange and the web portal provide consumers access to information, they
differ in many meaningful ways. Exchanges are required to undertake several functions as
outlined in the Affordable Care Act section 1311(d). One of the functions is a web portal. As
outlined in the final rule Establishment of Exchanges and Qualified Health Plans; Exchange
Standards for employers (CMS 9989-F), an Exchange, whether State-based or Federally-
facilitated must comply with the requirements in section 155.130 and subparts C, D, E, H, and K
of 45 CFR Part 155. These sections of the regulation encompass among other things, consumer
assistance services such as the Navigator program, eligibility determinations for insurance
affordability programs (Medicaid, CHIP, premium tax credits), certification of qualified health
plans, and evaluation of quality improvement strategies of qualified health plans.

The health care law included a $1 billion implementation fund. Unfortunately, the Budget
only includes one page about this fund and very briefly mentions how the 31 billion will be
spent,

14. Please explain exactly how much money will be spent by HHS, the Department
of Treasury, the Department of Labor, and the Office of Personnel Management on
implementation of PPACA and how the funds will be expended.

Answer: Regarding the Health Insurance Reform Implementation Fund, we anticipate obligating
the remaining Implementation Fund balances during FY 2012. As of February 29", we have
obligated the following amounts:
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Organization Obligations Outlays

Internal Revenue Service $213,264,945 $154,181,697
Office of Personnel Management 2,938,850 1,442,102
Department of Labor 3,055,102 2,958,880
Department of Health and Human Services 251,742,492 134.917.483
Total Health Reform Implementation Fund $471,001,389 $293,500,162

Future decisions regarding the implementation fund will be made on a case-by-case basis based
on policy priorities and operational needs, and subject to review by HHS.

15. Do you anticipate other agencies will be involved with implementation of
PPACA?

Answer: The Social Security Administration also has stafutory requirements in support of the
State and Federally-facilitated Exchanges.

16. If so, what agencies and how will their PPACA implementation activities be
funded?

Answer: HHS and SSA work closely on ACA implementation_Funding for SSA activities will
be determined based on the availability of various funding sources.

17. The Department of Health and Human Services Budget (HHS Budget) calls for 76,341
employees in 2013. This is an increase of nearly 1,400 employees over the FY 2012 level.
How many of these employees will be hired to implement the new health care law?

Answer: At the Centers for Medicare & Medicaid Service (CMS), the President’s Budget
requests an increase of 136 FTEs over the FY 2012 appropriated level to enable CMS to address
the needs of a growing Medicare population, as well as oversee expanded responsibilities from
legislation passed in recent years.

18. How many staff members are currently working at the Center for Consumer
Information and Insurance Oversight (CCIIO)? Please provide numbers for both
full-time and part-time staff separately.

Answer: As of 3/10/2012, CCHO has approximately 261 employees on-board. 258 employees
are considered full-time, and 3 employees are considered part-time. This staff is supported by a
combination of discretionary funds and mandatory ACA funding.
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19. How many staff do you expect will be working at CCIIO at the end of FY 2012?

Answer: By the end of FY 2012, CMS expects to use 450 FTEs on CCIIO-related
activities. This staffing level will grow to a projected 710 FTEs by the end of FY 2013 as CMS
brings the Exchanges online and implements consumer protections and other reforms.

20. How many staff do you expect will be working at CCIIO at the end of FY 2013?
Answer: See above explanation.

21. Please provide a schedule of when you expect upcoming health care regulations
will be published. Also, senior Administration staff has previously indicated that
many of the interim final rules will be reissued as final rules. Is this true? If so,
please include the dates you expect the interim final rules will be reissued as final
rules as part of the schedule mentioned above.

Answer: HHS is committed to meeting the deadlines prescribed by the Affordable Care Act and
will continue to publish regulations as necessary to carry out our statutory responsibilities in a
transparent and open way. While HHS has worked to manage different statitory implementation
schedules, we have consistently sought, considered, and accommodated public comment.

In order to meet the ambitious deadlines in the Affordable Care Act, the Administration used
interim final regulations with comment periods in some limited circumstances. We fully intend
to finalize these rules as expeditiously as we can,

Shared Savings Program
The budget notes that the Medicare Shared Savings Program is expected to save $470

million over the next 4 years. Ranking Member Hatch, Senator Coburn, and I sent a letter
to you last November requesting, among other things, any estimates of savings for this
program prepared by the CMS Actuary. We have yet to receive a response to this letter.
Therefore, we request that you please provide the following information and documents:

22. An accounting of expenditures made to date by the Innovation Center to test
payment and service delivery models. Identify all recipients of funding from the
Innovation Center to date, including how much each entity received and for what
purpose. This includes, but is not limited to, expenditures made under the
Partnership for Patients, the Bundled Payments for Care Improvement Initiative,
the Comprehensive Primary Care Initiative, the Federally Qualified Health Center
(FQHC) Advanced Primary Care Practice Demonstration, the Medicare Shared
Savings Program, the Pioneer Accountable Care Organization (ACO) program, and
the Physician Group Practice Transition Demonstration.

Answer: See answer to Question 25 below.
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23. Any strategic plan or operating strategy document that provides information on
future initiatives funded by the current $10 billion appropriation for the Innovation
Center. Please include any studies, analysis or supporting documentation that
supports the need for those initiatives and the anticipated value they will add to the
Medicare program.

Answer: The statutory mandate of the Innovation Center is to test innovative payment and
service delivery models to reduce program expenditures, while preserving or enhancing the
quality of care for Medicare, Medicaid or CHIP beneficiaries. The Innovation Center has
developed a Mission Statement, Process Statement, and Portfolio Criteria (March 2011) that
collectively explain the Innovation Center’s strategy, which are all publically available on the
Innovation Center’s website'.

The Innovation Center’s mission” is to help transform the Medicare, Medicaid and CHIP
programs to deliver better health care, better health and reduced costs through improvement for
CMS beneficiaries and in so doing, help to transform the health care system for all Americans.
The Innovation Center carries out this mission by identifying, testing and fostering new models
of care and payment.

The Innovation Center has established a Process Statement® and Portfolio Criteria for
identifying, developing, and advancing a balanced portfolio of care delivery and payment
initiatives consistent with its mission and authority. This process includes soliciting ideas for
new models, selecting the models that show promise to improve quality and reduce costs, testing
and evaluating the models, and expanding the use of the models as authorized under the statute.
Two of the most important parts of the Innovation Center’s process are obtaining ideas from the
public through website submissions and holding listening sessions to engage stakeholders and
stimulate discussion about innovative ideas. The Innovation Center has met with hundreds of
people and organizations, held 10 regional meetings with over 4,000 attendees, and received
nearly 500 significant suggestions for improving health care payment and delivery through the
“Innovation Pipelines” on our website. Staff are reviewing these ideas to determine the
innovations with the most promise. The Innovation Center has made it a priority to meet with
stakeholders from all around the country.

During the review of each potential model, the Innovation Center evaluates the model’s evidence
base to determine whether the model has an appropriate business case by reviewing the potential
cost and quality impact of the initiative. The review includes an evaluation of the strength of the
evidence and scalability of the model. For those initiatives with promise, the Innovation Center
reviews the available literature, analysis, and documentation supporting the need for the
initiative. Typically, in consultation with the CMS Office of the Actuary, the Innovation Center
prepares estimates of the financial impact of the proposed initiatives, as well as an analysis of
their potential impact on the quality of health and health care among beneficiaries, an
examination of current costs of the targeted health care service, an analysis of the potential
savings, and a review of the prior research that supports testing the initiative.

! http://innovations.cms.gov/
2 http://innovations.cms.gov/About/Our-Mission/index.html
3 http:/innovations.cms.gov/About/Our-Process/index.html
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Initiatives go through a structured clearance process to ensure that the initiative’s premise is
fiscally sound, that it meets the statutory requirements, and that it shows the promise of
delivering better health care and lower costs.

24. An explanation of the organizational structure of the Innovation Center. List
the individuals employed by the Innovation Center, including names, titles, job
requirements, SES or grade level, and salary. In addition, please describe the
statutory or other authority under which these employees were hired and the
Innovation Center’s annual expenditures for salaries, travel, training, office space,
technology and all other costs associated with personnel. Please include a detailed
description and/or visual representation of the organizational structure of the
Innovation Center that details all groups, divisions or other hierarchies that exist.
Also provide any information regarding pilot projects or other initiatives related to
personnel within the Innovation Center.

Answer: To coordinate initiatives, demonstrations, and research projects at CMS and to prevent
duplication, the Innovation Center oversees initiatives that are authorized and funded under
various authorities, including those from the Affordable Care Act as well as other statutes. As of
January 14, 2012, the Innovation Center has a total of 106 full time equivalents (FTEs) paid
through Section 1115A(f) of the Social Security Act and 48 FTEs funded from other authorities
for a total of 154 FTEs.

25: A detailed breakdown of the budget of the Innovation Center including all
monies spent since the office’s inception and future spending for FY 2012 that
clearly delineates administrative and operational costs. Please also include a listing
of all anticipated contract actions and actual awards made from the Innovation
Center’s inception through FY 2012.

Answer: The table below lists the Innovation Center’s obligations for FY 2011 and through
March 31, 2012, detailing direct spending on testing payment and service delivery models,
support for general model operations, and administrative expenses, with respect to activities
conducted under the authority of Social Security Act section 1115A (section 3021 of the
Affordable Care Act).

Obligations 2011 2012
(dollars in millions) Actual To

date
Innovation Models 51 244
Innovation Supports 23 17
Administrative 21 10
Expenses

Total 95 276
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In FY 2011 the Innovation Center obligated $95 million in expenditures, $44 million (46%) of
which was for Innovation supports and administrative costs for the Center’s first year of
operation. For FY 2012, a much larger percentage of spending is projected to be on specific
models.

To coordinate initiatives, demonstrations, and research projects at CMS and to prevent
duplication, the Innovation Center oversees initiatives that are authorized and funded under
various authorities separate from section 1115A of the Social Security Act, including
demonstrations formerly conducted by the CMS Office of Research, Development, and
Information (ORDI). Many of the staff from the former ORDI were reassigned to the Innovation
Center in March 2011. The table below includes funding from all other sources.

- Innovation Center Activity Y 2011 Actaal 1 FY 2012

- (dollars inmillions) - | Obligations | Obligationsasof
. . . a3 L 3312012
Other Demonstrations and Evaluations’ $50 $0.8
Administrative Expenses™ $5° $4
Total, Other Funding (not including $54 $4

Social Security Act § 1115A funding)

1/ Demonstrations and evaluations conducted under the authority of the Affordable Care Act (with the exception of funding under
section'1115A of the Social Security Act). other statutory authority, or under section 402 of the Social Security Amendments of
1967.

2/ The FY 2011 actual and FY 2012 expenditures and obligations as of 12/31/11 are the administrative costs associated with the
former CMS Office of Research, Development and Information (ORDI).

3/Many of the staff from the former ORDI were reassigned to the Innovation Center in March 2011; therefore, FY 2011 reflects costs

of these staff from March 2011 through September 2011 only.

CMS continues to compile a responsive answer to your November request for contracts and awards.
We look forward to delivering shortly.

26. Any estimates of savings prepared by the CMS Office of the Actuary for
programs developed by the Innovation Center to date or any evidence that
participants in these programs are generating Medicare spending that is lower than
the median fee-for-service (FFS) provider or lower than how the median FFS
provider would have performed as a result of the Partnership for Patients, the
Bundled Payments for Care Improvement Initiative, the Comprehensive Primary
Care Initiative, the FQHC Advanced Primary Care Practice Demonstration, the
Medicare Shared Savings Program, the Pioneer ACO program, the Physician
Group Practice Transition Demonstration, and other Innovation Center programs.

Answer: During the review of each potential model, the Innovation Center evaluates the model’s
evidence base by reviewing the potential cost and quality impact of the initiative. The review
includes an evaluation of the strength of the evidence and scalability of the model. For those
initiatives with promise, the Innovation Center reviews the available literature, analysis, and
documentation supporting the need for the initiative. Typically, in consultation with the CMS
Office of the Actuary, the Innovation Center prepares estimates of the financial impact of the
proposed initiatives, as well as an analysis of their potential impact on the quality of health and
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health care among beneficiaries, an examination of current costs of the targeted health care
service, an analysis of the potential savings, and a review of the prior research that supports
testing the initiative.

27. Any specific metrics and measures to be used by the Secretary to evaluate the
impact of these initiatives and programs on reducing Medicare spending, improving
the quality of care, or improving beneficiary access to care, including any internal
CMS or HHS guidance,

Answer: An evaluation of the model’s performance is planned for each model tested by the
Innovation Center. The evaluation is intended to determine whether a model would lead to
spending reductions, improvements in the quality of care delivered, and/or better patient health
outcomes and experiences. The Innovation Center will align its relevant performance measures
to those from the HHS National Strategy for Quality Improvement in Health Care as well as
measures used for other CMS programs, such as those used for the Physician Quality Reporting
System and the Medicare Shared Savings Program.

All participating providers will be required to work with an independent evaluator to track and
provide agreed-upon data as needed for the evaluation. As applicable, these data will be merged
with administrative claims data collected by CMS to allow assessment of performance on topics
such as clinical quality performance, patient functional status, and financial outcomes. The
Innovation Center anticipates using multiple cycles of data collection due to the changing nature
of the approaches used by participants in response to rapid-cycle feedback. Particular care will
be taken to identify the effect of each reform in the context of other interventions.

For example, when evaluating participants in the Comprehensive Primary Care initiative, the
Innovation Center will review several types of quality and patient experience measures. These
measures will include the following domains: patient and caregiver experience, care coordination
and care transitions, preventive health, at-risk populations, and practice transformation. The
Innovation Center will use well-established quality measures that are currently part of other
CMS and HHS initiatives but also recognizes that a variety of other measures exist and may be
appropriate to evaluate participants in this initiative. Market-level discussions with participants
in the Comprehensive Primary Care initiative will drive harmonization of any additional quality
measures and reduce administrative burden to participating practices through a shared approach
to quality improvement.

SEIU

Recent media reports have revealed that parents and other individuals who serve as
caregivers for disabled individuals and receive Medicaid subsidies to provide care to these
family members are classified as “public employees” by certain state agencies. This
classification results in the state, in conjunction with the Service Employees International
Union (SEIU), deducting a portion of the monthly Medicaid subsidy provided to these
families as “union dues.”

28. Is CMS aware of this practice? How many states operate this type or similar
arrangements?
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Answer: CMS takes our Medicaid oversight responsibilities seriously, and works to ensure that
federal dollars are spent appropriately through our oversight and approval of State Medicaid
plans, waivers, estimated and actual State expenditures, and other State actions.

The 1915(c) Home and Community Based Services (HCBS) waiver program allows for a State
to make payment to “legally responsible” relatives (spouses, parents or legal guardians of
minors) under specific circumstances per the terms of the State’s waiver application; however,
this is an individual decision of each State. Federal Medicaid law and regulations impose certain
restrictions or conditions that must be met for States to allow legally responsible relatives to be
paid caregivers, which CMS enforces through the State Medicaid plan amendment and HCBS
watver approval processes.

CMS does not keep statistics or otherwise become involved in issues related to the unionization
of home care or other health care workers. :

According to the Dartmouth Atlas, costs of care for patients in rural areas are lower than
equivalent costs of treatment for similar patients and similar conditions in urban areas.

29, Why then, when the Administration is seeking to create incentives for providers
who provide value, not volume of care, does your budget cut billions of dollars in
payments for rural providers?

Answer: The Administration greatly values the critical work of rural providers, who provide
essential health services to many underserved rural communities. I believe this question may be
referring to two proposals in the President’s Fiscal Year 2013 Budget Request: 1) to prohibit
hospitals that are ten miles or less from the nearest other hospital from maintaining designation
as Critical Access Hospitals (CAH); and 2) to reduce CAH payments from 101 percent of
reasonable costs to 100 percent of reasonable costs.

HHS does not expect any significant adverse impact on rural access to care as a result of these
proposals. These proposals represent targeted reductions to CAHs that have been crafted with
the needs of rural areas in mind. Specifically, these proposals ensure that the basic cost-based
reimbursement structure for CAHs is preserved, and that only hospitals that are the sole source of
emergency and basic inpatient care for their communities maintain CAH status.

Reducing the payment rate from 101 percent to 100 percent will continue to ensure that CAH
payments reflect their actual costs. Limiting CAH designation to hospitals more than ten miles
from the nearest hospital will ensure that only hospitals whose communities depend upon them
for emergency and basic inpatient care receive cost-based reimbursement. In fact, most CAHs
are already required to be 35 miles from the nearest hospital. This proposal addresses the limited
number of CAHs that still qualify under rules that, before 2006, allowed States to waive the
distance requirement.

Payment Disparity

1 am concerned that the disparity in payments between ASCs and outpatient hospitals may
be resulting in closure of some ASCs and the movement of its physicians to hospital-based
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practice, or acquisition of the ASC by the hospital. Incorporating stand-alone ASCsintoa
hospital system allows for the hospital to bill for services performed by an ASC facility at
the Medicare outpatient services rate, which is significantly higher than the payment rate
for stand-alone ASCs. Please instruct CMS to provide an estimate of the full costs of these
conversions. Factors to report should include:

30. Within this group of identified physicians, calculating the ‘episode’ price for
those physician’s claims to include the facility and professional fees for the services
provided in the ASC prior to closure.

In the year after the closure, evaluating whether the proportion of the same group
of physicians surgical claims billed in the lower cost ASC setting for the same types
of services had changed.

For physicians whose site of service includes a substantially lower proportion of
ASC-based services, calculating a new ‘episode’ price for the surgical procedures
previously performed in an ASC.

Aggregating the results of the analysis for all terminated ASCs to estimate the fiscal
impact on the Medicare program of ASC closures.

Answer: CMS does not collect the type of data that would allow it to identify ASC
“conversions” to provider-based outpatient departments (OPDs), which are off-campus facilities
created or acquired by hospitals, versus disenroliment of ASCs from Medicare for various other
reasons. Thus, we cannot calculate estimates of the cost of “conversions” you request.

We note that there is a history of growth in the overall number of Medicare-certified ASCs; in its
March 2012 Report to Congress MedPAC documented a 22 percent increase in the number of
Medicare-certified ASCs from 2005 through 2010.* MedPAC has also noted that ASCs are less
likely than hospital outpatient departments "to serve medically complex patients, Medicaid
patients, African Americans, and Medicare beneficiaries who are older or eligible for Medicare
because of disability™.

In order to become a provider-based outpatient department, a hospital must comply with the
provider-based regulations specified at 42 CFR Section 413.65. Due to ownership and location
requirements, not all ASC facilities could qualify for such a conversion. Although Medicare
payment for ASC services is generally lower than payment for comparable services furnished in
a provider-based department of a hospital, we note that Medicare payment rates have long
recognized that hospitals and hospital-based facilities generally incur greater overhead costs, and
that hospitalsmust comply with additional programmatic obligations with respect to their
provider-based departments, compared to ASCs or physician offices. Furthermore, a provider-
based outpatient department may provide a wide array of service options (including emergency
and specialty services) that would not be available in an ASC.

“hitp://medpac.gov/documents/Mar12_EntireReport.pdf
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The Honorable Chuck Grasslev

Home Health

The President's budget propeses a new copayment for home health services for new
beneficiaries starting in 2017. The new copayment would be set at $100 per home health
episode and would apply for episodes with five or more visits that are not preceded by a
hospital or inpatient post-acute care stay. Much of the cost of this new copayment will be
passed through to Medicare supplemental policies for those who can afford them and will
result in higher premiums for those policies.

For low income beneficiaries states often do not cover these out of pocket costs. And
beneficiaries who do not even qualify for additional assistance and cannot afford a
supplemental policy are left to cover this additional cost out of their own pockets. In
addition, this additional copayment will discourage beneficiaries from using home health
care when that is the more cost effective and desired site of care.

Furthermore, adding copays does nothing to fight fraud, waste and abuse in the

system. But there are proposals under consideration that would use targeted home health
payment reforms to end some of the schemes that fraudsters use to bilk taxpayers out of
biltions of dollars. These proposals would restructure low utilization payment adjustments
and add episode limits to cut out the spending on these loopheles on the system and
potentially save the taxpayers billions of dellars.

1. Isn't this proposal to impose home health copayments focused on the wrong place
by punishing beneficiaries instead of working to cut out the abuse of the system with
smart and targeted payment reforms?

Answer: The Department continues to pursue a variety of initiatives to detect and prevent fraud,
waste and abuse in all our programs, including the Medicare home health benefit. However,
home health services represent one of the few areas in a fee-for-service Medicare that does not
currently include some beneficiary cost-sharing and adding cost-sharing will engage
beneficiaries in assessing the value of these services to them. According to MedPAC research, a
$100 copayment would equate to less than $9 per home health visit for the average episode in
2008, less than the beneficiary cost-sharing for a typical outpatient management or therapy visit.

Negative Pressure Wound Therapy
Negative Pressure Wound Therapy is an important treatment to aid the recovery of our

troops and of severely injured civilians who have chronic and complex wounds, CMS has
issued an RFP to suppliers of this therapy, but the RFP has no requirement that suppliers
be certified as "competent” to assist patients when using the therapy at home. Nineteen
clinical organizations have endorsed a set of accreditation standards to assess the
competency of suppliers who bid on this work.

More importantly, CMS' position that such standards are not necessary is at odds with the
position taken by the FDA. Independent physicians I have talked fo agree that such
standards are crucial. Having competent, trained and accredited personnel to help patients
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apply the treatment at home not only leads to better patient care, but it saves the
government money by reducing the amount of costly infections and misapplications that
result in significant hospitalization.

2, What is the justification for not requiring suppliers to be certified to assist
patients when using the therapy?

Answer: In order to furnish negative pressure wound therapy (NPWT) items and services to
Medicare beneficiaries, a supplier must be accredited specifically for NPWT items and services,
and must meet State licensure requirements and Medicare supplier standards. All suppliers must
also meet rigorous quality standards, including the following requirements: an extensive patient
assessment must be performed by competent and experienced personnel; the supplier must be
available 24 hours a day to answer the patient's or caregiver's non-emergent questions, issues, or
concerns regarding the NPWT equipment; the supplier must educate beneficiaries and caregivers
on the safe use of equipment, including infection control practices and identifying potential
hazards; the supplier is required to identify, report, and investigate any incident, injury, or
infection, and identify whether changes in their programs are needed; and the supplier must only
provide items that meet applicable Food and Drug Administration laws and regulations, and
medical device effectiveness and safety standards

These requirements apply to all Medicare NPWT suppliers, including those who participate in
the competitive bidding program. CMS will be extremely diligent in screening suppliers who
bid for the NPWT product category during Round 2 of the program, to ensure that a sufficient
number of qualified, accredited NPWT suppliers are available in each of the competitive
bidding areas. We can assure you that contracts will only be awarded to suppliers that meet the
Medicare quality standards and that are accredited specifically for furnishing covered NPWT
items and services.

Section 1940

In 2007 Congress passed Section 1940 to the Social Security Act and required states to
implement asset verification through an electronic system for the ABD population. Section
1940 was intended to save the taxpayer significant amounts of money. 1, like many of my
colleagues, am concerned continued fraud such as this in government programs is costing
us dearly. Electronic asset verification allows states the ability to quickly approve services
for those who are eligible and to quickly determine and deny those who are not for the sake
of program integrity.

3. States were directed to roll this out in waves - a few states each year. What efforts
is your agency making to enforce this law and how many of the 26 states that should
already be up and running with asset verification currently have a functioning
program in place?

Answer: As you know, the statute provided for a phased in implementation timeframe running
from FY 2009 through FY 2013, with percentage goals for the number of aged, blind, and
disabled (ABDs) Medicaid population whose assets were to be verified for each fiscal year. To
implement the percentage goals phase-in requirement, States were assigned to each fiscal year
using a random selection process.
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All States that were required to submit State plan amendments putting their plans for complying
with the AVS requirement have done so and all but one has received approval. However, to date
no State has formally implemented an asset verification system for purposes of confirming
eligibility for its Medicaid beneficiaries. The main reason that States have not followed through
on implementation is budgetary constraints. Several States have asked CMS to waive or
otherwise delay the statutory requirement that all States implement an AVS program.

Under the statute, States that have demonstrated their good faith efforts to comply with AVS
requirements can submit corrective action plans for Secretarial approval. Given the fact that the
vast majority of States are engaged in an effort to modernize their eligibility systems, we are’
working with States to use the opportunity to incorporate the elements of AVS into their systems
builds. CMS will be working closely with the States to ensure that the elements needed to
comply with this requirement are included in the appropriate systems development documents.
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The Honorable Orrin Hatch

Medicare Imaging Services
Latest Medicare claims data, shows a steady decline in imaging spending since 2006 (13.2

percent) while spending for non-imaging services grew by 20 percent in that same period.
Also, the volume of imaging services per-beneficiary fell in 2010 as well—by 2.5 percent,
according to MedPAC’s latest reports.

1. Was this latest MEDPAC data considered by the Administration as it proposes
further cuts to advanced imaging reimbursement in Medicare?

Answer: While MedPAC reported slight decreases in certain imaging services in 2010,
utilization has still increased significantly over the last decade. This same MedPAC report found
cumulative growth in the volume of imaging from 2000 to 2009 totaled 85 percent, and that, by
contrast, the 2.5 percent decrease in imaging volume in 2010 was 1/30" of the cumulative
increase that occurred in the previous decade. Furthermore, MedPAC evidence indicates the
recent change in volume for some imaging services is likely due to concerns about radiation
exposure or other general practice pattern changes.

The Administration’s proposal in the FY 2013 Budget Request would ensure more appropriate
payment for certain imaging services by more accurately account for the amount of time that
advanced imaging equipment is used.

Prior Authorization

The President’s budget includes a proposal to add a prior authorization requirement to the
Medicare program for advanced imaging services. This would require that Medicare
patients get approval before they can get an advanced imaging test their docfor orders.

2. Presumably, Medicare would contract with radiology benefit managers (RBMs)
to implement this policy. Considering, the Administration does not attribute any
savings to this provision, would this provision simply end up being simply another
administrative barriers?

Answer: While we do expect that the enactment of this legislative proposal would slow down
the growth in the number and intensity of imaging services, at this time it is not possible to
accurately estimate the magnitude of savings to Medicare. If this proposal were enacted, we
would carefully examine the utilization patterns of high-cost imaging services and create a prior
authorization program that aims to reduce unwarranted use of these services and protect
beneficiaries from unnecessary exposure to radiation without unnecessary burden.

Further, if HHS were to develop a prior authorization program, we would seek public comment
on ways to limit the administrative burden on physicians and to ensure that beneficiaries
continue to have timely access to necessary medical services. Many private plans and State
Medicaid agencies have been using prior authorization programs for several years to control the
growth of advanced imaging services and improve the appropriate use of these studies; these
examples could provide a valuable guide to structuring a prior authorization program for
Medicare.
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TANF Program
The 5-year authorization of the Temporary Assistance for Needy Families (TANF)

programs included in the 2005 Deficit Reduction Act concluded at the end of FY 2010. For
the third year in a row, the Administration has failed to propose a subsequent 5-year
reauthorization of TANF. Last year, in response to my question regarding the lack of five
year reauthorization proposal, you wrote that, “The Administration would be interested in
exploring with Congress a variety of strategies to strength the program’s ability to improve
outcomes for families and children, including helping more parents succeed as workers by
building on the recent successes with subsidized employment; using performance indicators
to drive program improvement; and establishing a funding structure to respond more
effectively in the event of a future economic downturn.”

3. Can you elaborate on the specific policies you would support that could
accomplish the stated goals particularly those that would improve outcomes for
families and children and use performance indicators to drive program
improvement?

Answer: When Congress takes up reauthorization, the Administration will work with lawmakers
to strengthen the program’s effectiveness in accomplishing its goals. For example, we believe
the Contingency Fund could be made more responsive to economic conditions, while
maintaining a focus on employment. Lessons learned from the Emergency Fund could be useful
in making the Contingency Fund more responsive during economic downturns. The Emergency
Fund reimbursed States 80 percent of the increase in spending in three program areas compared
to a base period; this model worked particularly well for employment-focused activities, such as
subsidized employment. This provided important economic support, while focusing on self-
sufficiency, at a time when unemployment was high and new jobs were scarce.

The Administration believes that performance indicators could be used to drive program
improvement in TANF, and wants to work with Congress to identify appropriate indicators.
Currently, the principal indicator of program performance in TANF is the participation rate, i.e.,
the percentage of families with a work eligible individual subject to work requirements engaged
in one or more of a listed set of activities for a specified average number of hours per week in a
month. While engagement in work-related activities is an essential aspect of moving toward
employment, the current TANF structure does not measure or reward a program’s success in
accomplishing key outcomes, such as whether individuals get jobs, maintain employment, or
make progress in the labor force. A stronger focus on program outcomes could lead to improved
program performance.

The Claims Resolution Act of 2010 required States to collect additional data on work
participation and reasons for nonparticipation. The resulting reports revealed that State
engagement in various work-related activities was broader than revealed by existing reporting
requirements, which were primarily limited to participation in “countable activities.” It also
showed that many nonparticipants had valid reasons for not participating in TANF’s work
activities.
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The Administration also wants to work with Congress in reauthorization to ensure that States
have the flexibility to engage recipients in the most effective activities to promote success in the
workforce, including families with serious barriers to employment. In our discussions with State
agencies, we have repeatedly heard concerns from States that restrictions on which activities can
count toward Federal participation rates and the lengths of times that activities can count can
constrain State flexibility in structuring the most effective approaches to helping individuals
enter employment.

4, Please describe how states are coping with years of uncertainty and potential
interruption of the TANF programs.

Answer: Although the unemployment rate is declining, it remains high and the need for TANF
assistance is great. Nevertheless, a number of States have made deep cuts and/or restrictions in
their TANF assistance programs. For example, in 2011, at least five States have reduced their
basic assistance grant levels, including California (8 percent), New Mexico (15 percent), South
Carolina (20 percent), Washington (15 percent), and Wisconsin ($20 per family). Some States
have restricted benefits by shortening or otherwise tightening time limits, while other States have
scaled back benefits designed to encourage work, such as TANF-funded refundable tax credits,
supplemental payments for working families, or employment-related support services such as
child care assistance. According to the Center on Budget and Policy Priorities, these cuts have
affected 700,000 low-income families, or over one-third of TANF assistance cases. In most
cases, these cuts were not to promote a policy objective, but to address State fiscal pressures.

With the expiration of Supplemental Grants and the TANF Emergency Contingency Fund, States
are now receiving the same level of funding that they received in 1996. Since this amount has
not been adjusted for inflation, it is only 72 percent of the value of the original block grant
amount. Some States still have unspent TANF reserves and could rely on those to help tide them
over, while other States may cut back on benefits and services to needy families. The
Emergency Fund provided important relief for States during FY 2009 and FY 2010. However,
this added funding is no longer available. Moreover, the 17 States that had relied on the $319
million in Supplemental Grants no longer have this funding source, and the regular Contingency
Fund was depleted in just six months in FY 2012, with 21 States losing over $100 million in
monthly payments effective April 2012.

TANF Contingency Fund

The President’s budget would divert millions of dollars from the TANF Contingency Fund
in order to make payments for the Supplemental Grant Program. The formula for
distributing these grants was developed in the mid-1990s under considerably different
population and economic circumstance that exist nearly 20 years later.

5. Please provide a justification for continuing to send scarce federal resources out
to states based on a nearly 20-year-old formula.

Answer: The framework for Supplemental Grants was created as part of the enactment of the
original 1996 law, based on concerns from a set of States about the equities of providing block
grant amounts that simply reflected the amount of money that States had been receiving from the
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prior programs in the early 1990s, without regard to population growth or State spending per
poor individual. While the block grant structure itself is largely based on providing States with
the same funding levels they received in the early to mid 1990s, the Supplemental Grants were
established because Congress determined that a set of States were disadvantaged by that formula
and should be provided supplemental funds to address that disadvantage.

Child Care

Secretary Sebelius, one of the challenges in determining an appropriate level of child care
spending has been the difficulty in quantifying what an increase in child care funding
means in terms of increasing actual child care slots.

The Administration’s budget for FY 2012 included $500 million in increased mandatory
funding and $800 million in increased discretionary funding for child care resulting in a
total of $6.3 billion in Child Care and Development Funds and made the claim that
increasing those child care funds would enable 220,000 more children to receive child care.

In the FY 2013 Budget, the Administration includes $500 million in increased mandatory
funding and $325 million in discretionary spending resulting in a total of $6 billion in Child
Care and Development Funds and makes the claim that these funds will enable 70,000
more children to receive child care funds.

6. Please explain how a reduction of $300 million translates into a projected loss of
service to 150,000 children.

Answer: Although the total increase in the FY 2013 Budget is $825 million, the Administration
proposes to allocate $300 million to for a Child Care Quality Improvement Initiative. This new
initiative will challenge all States to fund providers improve their quality and enhance consumer
education efforts to help parents select the best quality child care to meet their families’ needs.
Funds will be distributed to each State so that all States have the opportunity to implement
quality reforms, and States with the most ambitious proposals will be eligible for additional
funds.

A number of different factors drive the child care caseload such that the number of children that
can be served with a given funding level varies from year to year. These factors include
theestimated average annual subsidy per child spending rates, assumptions about the amounts of
TANF funds transferred into CCDF, State matching requirements, and assumptions about the
percentage of funds spent on direct services using historical data and trends.

The chart below provides a comparison of the FY's 2012 and 2013 Budget proposals.

Mandatory +$500 million +$500 million

Discretionary +$800 million +$325 million

Increase Over Baseline +81.3 billion +8825 million | (8300m for
quality)

Addt'l Children Served +81.3 billion = +220,000 +$525 million = +70,000
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Funding Request Level $6.3 billion $6 billion

Baseline $5 billion $5.2 billion

Difference in the amount of the increases requested: ($1.3 billion) — (8525 million) = $775
million

Safe and Stable Families Program
Last year, the Congress passed and the President signed P.L. 112-34, which reauthorized

the Promoting Safe and Stable Families Program. Included in this bipartisan legislation
was a provision allowing the Secretary to extend certain grants to regional partnerships fo
improve outcomes for children affected by parental substance abuse.

7. Please report on the process underway to distribute those grants in a manner
consistent with Congressional intent.

Answer: The regional partnership grant authority is a useful tool in the overall effort to address
caregiver substance use and child well-being. The provision allowing the Secretary to extend
previous grants is important and we are working to reconcile the new statutory authority with our
grants administration requirements.

Medicaid

Under the FY2013 Budget, Washington’s spending on the Medicaid program will grow by
more than 30 percent as a share of our country’s gross domestic product and by more than
50 percent in terms of actual dollar amounts. As you know, both the federal government
and the states fund the Medicaid program — so these estimates do not even include the new
burdens an expanding Medicaid program will place on the states,

8. Do you have an estimate of the state share of spending on the Medicaid program
over the next 10 years? If not, please have this analysis done by OACT or OMB, as
appropriate, and share the results with the Finance Committee by March 31st.

Answer: Estimates from OACT are provided below.

FY 2013 President’s Budget
Medicaid State Expenditures

Projected Expenditures in Billions of Dollars

Total
2013 204.4
2014 2159
2015 2299
2016 246.5
2017 265.1
2018 282.5
2019 301.9




92

2020 326.6
2021 352
2022 375.8
5-Year | 1,161.80
10- 2,800.60
Year

Secretary Sebelius, according to an analysis of Medicaid Statistical Information System
(MSIS) data on benefit spending and the CMS-64 data reported by states for the purposes
of reimbursement, there is approximately $45 billion a year in Medicaid spending that
cannot be tracked directly to actual services for specific patients. It is my understanding
that the MSIS and CMS-64 databases are not reconciled on a routine basis to account for
that gap.

9. What is HHS doing to resolve this problem with program management? And
when will it be completed?

Answer: The new Medicaid Statistical Information System (MSIS) - now called T-MSIS —isa
subset of data fields in the Medicaid Management Information System (MMIS). T-MSIS will
enable service utilization and financial information in the State MMIS to be accurately
summarized and enable States to utilize T-MSIS payment data to claim Federal matching funds
through the Form CMS-64 expenditure report.

However, as you note, there are State Medicaid expenditures reported on the Form CMS-64
which are payments made outside of the MMIS. These expenditures are not claim-specific (e.g.,
administrative costs, Medicare premium payments on behalf of Medicare-Medicaid enrollees,
Disproportionate Share Hospital (DSH) payments, supplemental payments, and certain section
1115 demonstration expenditures). While these expenditures are currently made outside of the
MMIS, we are working with States to accurately report such expenditures in T-MSIS, which will
help eliminate the reporting differences between the two systems.

Secretary Sebelius, under current law, HHS is required to annually report to Congress on
the financial status of, enroliment in, and spending trends for the Medicaid program. This
report was released for 2010, but HHS missed the deadline for 2011 by nearly 2 months.
The information in this report is critical for Congress — and the American people — to know
in order to make prudent decisions about this health care entitlement.

10 . Why did HHS miss this deadline? And when can we anticipate the report be
delivered to Congress as required under current law?

Answer: Please be assured that I share your interest in protecting the long-term financial health
of the Medicaid program. The annual actuarial report on the financial outlook of the Medicaid
program provides an analysis of past and projected national trends in Medicaid enrollment and
expenditures.
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Our Department has worked diligently on the report, and I anticipate that it will be released very
soon.

On January 27, 2012, CMS finally issued a proposed rule to implement the Medicaid drug
policy provisions of the Patient Protection and Affordable Care Act, including guidance on
the calculation of the Average Manufacturers Price and the Federal Upper Limit (FUL).
Stakeholders are expected to comply with the FULs related to the calculation of AMP, but
until this proposed rule is final manufacturers, pharmacists, and states have been and are
still forced to guess the intent of CMS when it comes to performing tens of billions of
dollars in calculations. I am concerned that this lack of clarity continues to pile
unnecessary burdens and confusion en health care providers who are already struggling
during tough economic times.

11. vBy what specific date will CMS finalize the proposed rule?

Answer: CMS is working to pursue a transparent rulemaking process. Our Medicaid covered
outpatient drug rule allows for a 60-day comment period through April 2, 2012. CMS will
carefully review all comments that come in and will respond to them in the final rule, which we
plan to issue in 2013.

Center for Medicare and Medicaid Integration
I appreciate the attention that the Center for Medicare and Medicaid Integration has paid

to increasing quality and lowering costs for the dually eligible population. As Congress
evaluates policies for how to better care for these beneficiaries, it would be helpful for CMS
to share detailed information on the experiences and results of the demonstration programs
currently being implemented. In that spirit, I have a number of questions about these
demonstration programs:

12, What is CMS’ goal as far of the scope of these demeonstrations? Does CMS plan
to limit the size of the demonstrations until sufficient data is available to evaluate
them?

Answer: CMS evaluates the designs submitted by States for demonstration projects on an
individual basis subject to a cap of 2 million Medicare-Medicaid enrollees. Once States are
selected for the implementation phase, a contractor rigorously evaluates the demonstrations for
quality and cost impacts. Throughout the process, CMS will monitor State performance closely
to ensure proper compliance with demonstration guidelines and cost. This approach will ensure
that the funds invested provide valuable results.

13. What will be the process moving forward to evaluate these demonstrations?
How much staff does CMS plan to allocate for this purpose? Please outline the
specific data, analytics, and timeline with which CMS plans to evaluate these
demonstration programs.

Answer: An evaluation of the model’s performance is planned for each model tested by the
Innovation Center. The evaluation is intended to determine whether a model leads to spending
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reductions, improvements in the quality of care delivered, and/or better patient health outcomes
and experiences. All participating States will be required to work with an independent evaluator
to track and provide agreed-upon data as needed for the evaluation. As applicable, these data will
be merged with administrative claims data collected by CMS to allow assessment of
performance on topics such as clinical quality performance, patient functional status, and
financial outcomes. The Innovation Center anticipates using multiple cycles of data collection
due to the changing nature of the approaches used by participants in response to rapid-cycle
feedback. Particular care will be taken to identify the effect of each reform in the context of other
interventions.

Once the models have been in the testing phase long enough to generate sufficient data, the CMS
Office of the Actuary will review the data as part of the determination of whether a modification,
termination, or expansion of the model is warranted. To date, none of the Innovation Center
models have been in the testing phase long enough to generate sufficient data for the Actuary to
make such a determination.

The Center for Medicare and Medicaid Innovation is currently testing the following models
specifically related to care for Medicare-Medicaid enrollees (also referred to as “dual eligibles™):

o State Demonstrations to Integrate Care for Dual Eligible Individuals’: Upon
thorough evaluation by a technical review panel, 15 States were selected to receive up to
$1 million to support the design of programs to better coordinate care for Medicare-
Medicaid enrollees. The twelve-month design period began April or May 2011,
depending on the State’s contract execution date. The primary deliverable of the design
contract will be a detailed demonstration model describing how each State would
structure and implement its proposed integrated program. States are required to engage
in significant work with their stakeholder community during the design phase to ensure
broad and ongoing stakeholder input on their implementation proposal. All final
proposals will undergo thorough Federal review; CMS will work with States to
implement the plans that hold the most promise.

Each of the 15 selected States has provided a description of its initial proposal to
CMS. The selected States are in different stages of development and will use the design
contract period to further develop their approaches.

+ Financial Models to Support State Efforts to Integrate Care for Medicare-Medicaid
Enrollees: A longstanding barrier to coordinating care for Medicare-Medicaid enrollees
has been the financial misalignment between Medicare and Medicaid. To begin to
address this issue, CMS will test two models, a capitated and a managed fee-for-service
model, for States to better align the financing of these two programs and integrate
primary, acute, behavioral health and long term services and supports for their Medicare-
Medicaid enrollees.

More information is available at: http:/www.cms.gov/medicare-medicaid-

coordination/03_StateDesignContractSummaries.asp#TopOfPage.
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Thirty-eight States and the District of Columbia have submitted non-binding Letters of
Intent (LOIs) to participate in the demonstration. CMS has established lines of
communication with all States that submitted LOlIs. For those States that determine they
would like to pursue a demonstration, the LOI and initial dialogue with CMS have
launched a comprehensive planning and design process. States are required to work with
stakeholders during the design process and during implementation (for those States that
uitimately implement).

The design process will culminate in a State demonstration proposal to CMS. Upon
submission (following a 30-day public notice period), CMS will evaluate each proposal
as to whether it has met or exceeded the CMS established standards and conditions before
the State can enter into a formal Memorandum of Understanding (MOU) with CMS.
Once a proposal has met the standards and conditions, CMS will work with States to
develop a MOU based on the draft templates provided as part of the July 8, 2011 State
Medicaid Director’s letter.® Following the MOU, States pursuing the capitated model
would undergo a process with CMS to select qualified health plans that would result in a
3-way contract among CMS, the State, and plans.

The last step for the Managed fee-for-service model is the execution of a final agreement
between CMS and the State. The State demonstration proposal must demonstrate that it
has the reasonable ability to meet the following planning and implementation milestones
prior to the expected implementation date:

o Meaningful stakeholder engagement

o Submission and approval of any necessary Medicaid waiver applications and/or
State plan amendments

o Receipt of any necessary State legislative or budget authority

o Joint procurement process (for capitated models only)

o Beneficiary outreach/notification of enrollment processes, etc.

» Initiative to Reduce Avoidable Hospitalizations Among Nursing Facility Residents:
This initiative aims to reduce costly and potentially dangerous avoidable hospitalizations
by providing enhanced on-site services and supports in the nursing facility. To improve
quality and reduce costs, CMS will competitively select and partner with independent
organizations that will provide enhanced clinical services to long-stay residents of
nursing facilities. Applications are due June 14, 2012.

14, How will CMS evaluate a demonstration’s progress where there is no control
group of beneficiaries?

Answer: Other evaluation methodologies can produce definitive results. The evaluation design
for each demonstration will be determined based on the particular characteristics of the
demonstration, the settings in which it is implemented, and the effects to be measured. CMS

2 State Medicaid Letter is available here:
hitps://www.cms.gov/smdl/downicads/Financial Models Supporting_Integrated Care SMD pdf
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demonstrations typically entail changed or enhanced services or program features. The effects of
such changes are evaluated by comparing outcomes for the group receiving the new program
model with outcomes for those not affected by such intervention. This may be a control group, in
a randomized design, or, in a quasi-experimental design, a carefully selected comparison group
not affected by the program but comparable in other respects. All demonstrations are subject to
comprehensive and rigorous independent evaluations, which will closely inform any decisions
about future expansion. Once the models have been in the testing phase long enough to generate
sufficient data, the CMS Office of the Actuary will review the data as part of the determination
of whether a modification, termination, or expansion of the model is warranted. To date, none of
the Innovation Center models have been in the testing phase long enough to generate sufficient
data for the Actuary to make such a determination.

Duals and Part D

For the approximately 2 million dual eligibles which may be enrolled in demonstrations, I
am interested to learn about the implications for Medicare Part D. As you know, dually
eligible beneficiaries are auto-assigned into a Part D plan that bids below the average bid,
and many plans bid below the average primarily to serve these beneficiaries.

15, If dually eligible beneficiaries participating in demonstrations are no longer
enrolled into low-bidding plans, I am interested to learn how this would impact plan
incentives to bid low in Part D. What analysis has HHS conducted to evaluate these
incentives? )

Aunswer: It is too early to tell whether the participation of Medicare-Medicaid enrollees (also
known as “dual eligibles™) in demonstration plans will have any effect on Part D plan sponsors’
incentive to bid below the regional benchmark in order to qualify for auto-assignment of dual
eligible beneficiaries. Nevertheless, CMS will monitor for this effect as the demonstration
progresses.

There are a number of countervailing factors that may mitigate this concern. First, at this time
we do not know how many Medicare-Medicaid enrollees will ultimately be enrolled in
demonstration plans. Second, in States where demonstration plans go into effect, Part D plans
will still have strong incentives to bid Jow in order to offer competitive premiums to the majority
of Medicare beneficiaries who do not receive the low-income subsidy (LIS). Low-bidding plans
will also be able to receive auto-assignment of LIS beneficiaries who are not full dual eligible
beneficiaries (those who applied for LIS through the Social Security Administration and those
deemed into LIS through enrollment in Medicare Savings Programs) if the plan bid is below the
regional benchmark for the low-income premium subsidy amount. Plans with bids below the
benchmarks will also be able to offer zero-premium Part D coverage to full dual eligible
beneficiaries who opt out or are otherwise excluded from the demonstration. Finally, dual
eligible beneficiaries enrolled in demonstration plans may have complex health care needs,
including higher than average prescription drug costs. In this case, total Medicare program costs
could be lowered when the demonstration plans assume their responsibility to better manage
these beneficiaries’ care and improve quality.

Health Insurance Reform Implementation Fund
Section 1005 of the Patient Protection and Affordable Care Act and the Health Care and

Education Reconciliation Act of 2010 (collectively PPACA) appropriated $1 billion to the
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newly established Health Insurance Reform Implementation Fund (Fund) for
implementation expenses related to PPACA.

16. Please provide a detailed breakdown of how this money has been spent thus far
including how much has been spent for administrative expenses (such as salaries,
benefits and contracts), operations, communications (including advertisements,
education or other efforts relating to communicate the effects of PPACA), and any
other aspect of PPACA for which money from this fund has been expended.

Answer: The below table displays the spending from the Health Insurance Reform
Implementation Fund as of February 29, 2012, by agency:

Organization Obligations Outlays

Internal Revenue Service $213,264,945 $154,181,697
Office of Personnel Management 2,938,850 1,442,102
Department of Labor 3,055,102 2,958,880
Department of Health and Human Services 251,742,492 134.917.483
Total Health Reform Implementation Fund $471,001,389 $293,500,162

HHS uses these funds to implement Medicare and Medicaid changes required in the ACA,
including closing the Part D coverage gap and developing new value-based purchasing models
for Medicare providers. HHS has also used these funds to plan and prepare for the establishment
of state - based and Federally-facilitated Exchanges as required in the ACA.

The Office of Personnel Management (OPM) uses funding to plan for implementing and
overseeing the establishment of at least two Multi-State Plan Options to be offered on each state
health insurance exchange beginning in 2014, and allowing Tribes and Tribal organizations to
purchase Federal health and life insurance for their employees.

The Department of Treasury uses funding to implement multiple tax changes from the
Affordable Care Act, including the Small Business Tax Credit, expanded adoption credit, excise
tax on indoor tanning services, charitable hospital requirements, plan for Exchanges, and a
number of other revenue provisions.

The Department of Labor uses funds to conduct compliance assistance; modify or develop IT
systems that support data collection, reporting, policy and research; and develop infrastructure
for the newly required Multiple Entity Welfare Arrangements reporting and registration within
the Affordable Care Act.
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Of' the $251,742,492 obligated by HHS to date, approximately 13% has paid for personnel, 84%
has supported contractual services, and 3% has been obligated for rent, supplies, or other
miscellaneous services.

Health Professional Shortages
As you know, there are serious national health professional shortages in many pediatric

specialties, shortages which the Children’s Hospitals Graduate Medical Education
(CHGME) program has been crucial in helping to address. The children’s hospitals in the
CHGME program train 51% of all pediatric specialties. In some specialties, like pediatric
urology, the CHMGE hospitals train almost 100% of those providers. Significant
reductions to the program would exacerbate these shortages and create additional barriers
to access to specialty care for children.

17. What analysis did you conduct and what result led you to determine a 66%
reduction in budget authority for the program?

Answer: The Children’s GME Payment Program relies on many of the regulations for Medicare
GME, and accordingly, makes payments comprised of two components — one to support direct
costs (1/3 of the total payment) and one indirect costs (2/3 of the total payment). Indirect
Medical Education (IME) costs are not well documented and have been the subject of some
debate.® As a result, in difficult budgetary times when we must maximize every taxpayer dollar,
the FY 2013 President’s Budget prioritizes funding for the direct medical education (DME)
portion of the CHGME payment, providing for the training of residents in freestanding children’s
hospitals. These DME payments support the costs of resident salaries, expenditures related to
stipends and fringe benefits for residents, salaries and fringe benefits of supervising faculty, costs
associated with providing the GME training program, and allocated institutional overhead costs.

Medicare Integrity Program

In the Budget document released to Congress, the Administration estimated a 14:1 return
on investment (ROI) for Medicare Integrity Program (MIP) activities. However, on July
29, 2011, the Government Accountability Office (GAO) published a report titled,
“Medicare Integrity Program: CMS Used Increased Funding for New Activities but Could
Improve Measurement of Program Effectiveness, GAO-11-592” that recommends that
CMS expeditiously improve the data used to calculate the ROL Specifically, the GAO
recommended that CMS:

Periodically update ROI calculations after contractor expenses have been audited to
account for changes in expenditure data reported to CMS and publish a final ROI after
data are complete, and

Expeditiously complete the implementation of data system changes that will permit CMS to
capture accurate MAC spending data, thereby helping to ensure an accurate ROL

* Medicare Payment Advisory Commission, June 2010, Chapter 4: Graduate medicat education financing: Focusing
on educational priorities, MedPAC Report to Congress: Aligning Incentives in Medicare, 110-117.
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To help us understand the accuracy of the MIP ROI contained in HHS’ 2013 Budget
Submission, please provide the following:

18. Explain whether CMS incorporated recommendations by the GAO in its July
29,2011 report into its 2103 Budget Submission and describe whether these changes
increased or decreased CMS’ ROI estimates in FY 2013,

Answer: The FY 2013 Budget Submission did not incorporate the GAO recommendations,
because CMS is working on evaluating our current methodology. CMS is committed to
identifying improvements to the current approach for calculating the return on investment (ROI)
for Medicare Integrity Program (MIP) activities. CMS is working to address GAO
recommendations through the development of internal workgroups, consisting of staff from
several components, to explore more efficient ways to collect MAC cost data and calculate ROI
performance statistics. Changes to the collection or calculation of cost data are generally
implemented during the renewal of MAC contracts. Since all MACs are not renewed during the
same period, it may take time to fully implement any changes. As CMS continues to develop
possible changes, it will evaluate whether to recalculate the ROL

19. If HHS did not include GAO’s recommendation inte the 2013 Budget
Submission, explain why and estimate the impact of these changes on the 2013 MIP
ROI estimate.

Answer: CMS is committed to identifying improvements to the current approach for calculating
the return on investment (ROI) for Medicare Integrity Program (MIP) activities. Changes to the
collection or calculation of cost data are generally implemented during the renewal of MAC
contracts. Since all MACs are not renewed during the same period, it may take time to fully
implement any changes. . However, CMS has established internal workgroups, consisting of
staff from several components to explore more efficient ways to collect MAC cost data and
calculate ROI performance statistics,. As CMS continues to develop possible changes, it will
evaluate whether to recalculate the ROL

20. Explain whether CMS independently audits the MIP ROI furnished to
Congress.

Answer: CMS reviews all data used to calculate the MIP ROI and is continuously looking for
opportunities to improve the MIP ROI calculation.

Based on a 2009 fact sheet (available at https://www.cms.gov/OrgMedFFSAppeals),
providers are successful in overturning approximately 53 percent of Part A determinations
during the first two levels of appeal (redetermination and reconsideration). Moreover,
suppliers are successful in overturning approximately 65 percent of Part B determinations
during the first two levels of appeal.

21. Accordingly, explain whether MIP ROI shown in the 2013 Congressional
Justifications contain the unadjusted rate (before factoring in appeals) of return or
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the adjusted rate of return (after factoring in appeal reversals) for each activity
shown.

Answer: The MIP ROI contained in the 2013 Congressional Justification is a historical rate of
actual savings/recoveries that take into account appeal reversals. Appeal reversals are factored
into the savings in the year in which the adjustment is made; therefore, there would be no
retroactive change to original savings figures.

22. Explain whether the adjusted rate of return for the program integrity ROl is
similar as the as that used in calculating the improper payment amount for the
original Medicare program in 2011. Describe the differences in the adjusted rate of
return used by CMS for medical review, audit, and Medicare secondary payer.

Answer: CMS uses a different methodology to calculate MIP activities” ROI and the Medicare
fee-for-service error rate (also referred to as the Comprehensive Error Rate Testing, or

CERT). Savings from MIP activities are based on actual pre- and post-payment claim denials,
whereas CERT is an extrapolation of improper payments based on a statistically-valid sample of
claims reviewed by our contractors.

Regarding the differences in the adjusted rate of return for medical review, overturned appeals
are included in the medical review savings report in the year the claim was overturned. For
example, if a claim is denied in 2010 and the denial is overturned on appeal in 2012, the
overturned appeal is reported against the medical review savings in 2012. This same
methodology applies to the Medicare Secondary Payer program. However, cost report audit
savings are not reduced by appeal reversals since the appeals frequently do not relate to items
denied on audit. Providers often appeal CMS policy interpretations by appealing cost reports.

23. Provide the actual cost, savings, MIP ROIs for each line item in the FY 2009,
FY 2010, FY 2011 MIP appropriation. In addition, please describe if any savings
are net of any claims reversed on appeal.

Answer: CMS is currently reviewing the availability of this information and will follow up with
the Senator’s staff regarding this request.

24. Explain whether CMS will begin to calculate a State-based Medicaid and/or
Children’s Health Insurance Program (CHIP) ROIL

Answer: CMS does not plan to calculate a State-based Medicaid and/or CHIP ROl on a state-by-
state basis at this time. However, we are aware that States calculate their program ROIs.
Although we do not collect a discrete ROI ratio from States through the annual State Program
Integrity Assessment, we do collect information about common components of ROI calculations
(e.g., recoveries and estimated cost avoidance). Recently, a few States have requested assistance
in calculating RO!. Accordingly, we have scheduled a “working’ meeting at the next meeting of
the Medicaid Integrity Institute. The goal of the meeting will be to develop recommendations for
a model strategy to calculate ROI for State program integrity activities.
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Medicare Contractor Provider Satisfaction Survey
The 2011 Medicare Contractor Provider Satisfaction Survey (MCPSS) shows a high level

of dissatisfaction with Medicare’ fee-for-service contractors in the areas of provider
enroliment (28%), provider inquires (17.8%), medical review (17.4%), and appeals
{17.3%). In addition, based on based on table VL.1, (page 21) providers and suppliers cite
inconsistent responses or decisions as a major problem.

25. Please describe CMS efforts to correct these deficiencies and ensure that
providers and suppliers receive timely and accurate information.

Answer: CMS’ number one goal is to ensure our Medicare beneficiaries receive the right
services, at the right time, in appropriate levels of care, and at the right price. While CMS has
made progress in reducing improper payments, we acknowledge that more work remains. The
processes you listed above — provider enrollment, provider inquiries, medical review, and
appeals -- are a vital part of our efforts to reduce improper payments. Most improper payments
occur because a provider or supplier does not comply with Medicare’s coverage, coding, or
billing rules. CMS and its contractors ensure providers comply with the rules and supply
required documentation by performing medical reviews. Our contractors strive to give timely,
consistent, and accurate information to providers.

CMS provides national educational information on policy and/or documentation requirements to
Medicare fee-for-service providers and suppliers through the Medicare Learning Network. In
addition, individual contractors issue their own articles to explain their regional coverage
policies. Contractors host webinars, advisory forums, one-on-one educational sessions, on-site
meetings, and in-person visits, as well as work closely with CMS Regional Offices to
communicate CMS policy and documentation requirements for medical review.

CMS is constantly working to update, improve, and simplify our processes as much as possible
in order to make these areas as easy and painless as possible for the providers and suppliers who
partner with us in providing health care to beneficiaries. Below are a few options we are
currently exploring that we anticipate will improve provider satisfaction:

» Encourage contractors to update the appeals process with the use of technology, so
that appeal requests and supporting documentation can be submitted by
providers/suppliers electronically and status updates and confirmation of appeals
receipts can be managed using automated services.

s Improve the Provider Enroliment, Chain, and Ownership System so that many of the
enrollment documents can be submitted online.

e Maintain and improve data analysis and quality assurance programs to assess the
quality, timeliness, and consistency of responses to provider inquiries.

o Assess independently, on a monthly basis, the accuracy and consistency of responses
to provider telephone inquiries.

» Perform extensive outreach and education to providers and suppliers so that claims
can be submitted accurately the first time; successful outreach and education includes
“Frequently Asked Questions” documents, web-based training, educational products,
and national calls.
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* Provide detailed Medicare Contractor Provider Satisfaction Survey (MCPSS) reports
to contractors so they can implement process improvement initiatives tailored to the
providers in their jurisdictions.

e Expand provider and supplier Internet portal access and functionality.

¢ Pilot customer service enhancements in the provider contact centers.

Medicare Consolidation

In the 2011 HHS Budget in Brief, HHS proposed consolidating medical review and
provider enrollment activities within the Medicare program. This consolidation was
estimated to save $1.5 billion for medical review administrative costs for the period of 2011
-2020 and $140 million for provider enrollment for the period of 2011 — 2020, HHS’ 2013
Budget in Brief no longer contains a proposal to consolidate provider enroliment.

28. Explain HHS’ decision to forgo medical review and provider enroliment
consolidation.

Answer: HHS is committed to ensuring the integrity of the providers who participate in the
Medicare program and finding efficiencies in our administrative contracting functions.

While CMS supports achieving efficiencies in our contracting and the standardization that can
occur as a result of using fewer contractors, we must address various system and operational
challenges before we can consolidate these functions. Further, CMS has just implemented
Automated Provider Screening, which replaced the time- and resource-intensive manual review
process of multiple data sources by automating the checks. CMS anticipates that the new
process will decrease the application processing time, while increasing the accuracy of its
enrollment data.

Medicare Advantage Audits
I continue to hear concerns that CMS is not applying consistent audit standards from plan

to plan within Medicare Advantage and also that CMS is not applying consistent audit
standards between fee-for-service and Medicare Advantage. Tt is difficult for Medicare
Advantage plans to be accountable when there is a black box methodology being used to
evaluate them. Iappreciate the fact that CMS has finally proposed draft methodology for
the RADV audits and that there are audits ongoing now, but am concerned that regulations
governing this process have yet to be issued.

29. When will CMS be issuing clear, transparent, and consistent standards for these
RADYV audits?

Answer: CMS is committed to transparency in all of our administrative activities. On
December 21, 2010, CMS posted on its website the “Medicare Advantage Risk Adjustment Data
Validation (RADV) Notice of Payment Error Calculation Methodology for Part C Organizations
Selected for RADV Audit — Request for Comment.” CMS invited 30 days of public comment on
the proposed methodology, through January 21, 2011,

Since that time, CMS has been carefully reviewing the more than 500 comments received on the
draft methodology and plans to release the final methodology in the coming weeks.
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The Honorable John Kerry and The Honorable Chuck Grassley
1915(c) Demonstration Program

The 1915(c) demonstration program has shown great success in improving outcomes,
reducing bed days, and increasing access to appropriate services for youth needing mental
health treatment.

1. Since an expansion of this program was not included in the President’s FY2013
budget, what do you see as next steps for building on the success of this program?
We support a nation-wide expansion to allow for home and community-based
services to youth who would otherwise likely require the level of care provided in a
psychiatric residential treatment facility and look forward to working with you to
make this happen.

Answer: CMS is very pleased with the results we have gathered so far from the “Community
Alternatives to Psychiatric Residential Treatment” Demonstration, and CMS expects that the
final report that is currently being drafted for this demonstration may confirm that providing
community-based services to children who may otherwise require treatment in a psychiatric
residential treatment facility improves outcomes for the children served and is cost-effective for
both States and the Federal government. The nine State demonstrations will continue serving
children until the end of the current fiscal year, and we will continue supporting participating
States until then.

Beyond this current demonstration, we look forward to working with Congress to explore
amending federal Medicaid law to permit all States to similarly extend community-based
services to children. CMS will continue to help identify the full range of options, including
waivers, available to all States interested in maximizing their community-based options for the
children served by their Medicaid programs.
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The Honorable John Kerry

Children’s GME

The Children's GME program was intended to correct unintentional inequities in the
federal government's support for graduate medical education that left children's hospitals
largely without support, since they generally do not treat patients covered by Medicare.

1. Do you feel that the CHGME program has been a success and has helped to
address the inequity between Medicare GME and free standing children's
hospitals?

Answer: CHGME was created to address a specific gap with respect to federal support for
residency training at children’s hospitals, and has been successful in doing so. In academic year
2010-2011, the CHGME payment program supported approximately 6,000 full-time equivalent
(FTE) residents at 55 eligible children’s hospitals in 30 states and Puerto Rico. Approximately
46 percent of supported FTE residents were training in pediatrics, 28 percent in pediatric
subspecialties, and 26 percent were non-pediatric residents on rotation. In Academic Year (AY)
2010, an estimated 11,200 pediatricians and pediatric specialists received residency training.' It
is important to note that freestanding children’s hospitals are not the only entities that provide
residency training to pediatricians and pediatric subspecialists.

2. If so, why would we put that success at risk by underfunding the program?

Answer: The FY 2013 Budget request of $88,000,000 will support the direct portion of graduate
medical education payments for participating institutions. In careful planning for this budget
request, it is expected that programs will utilize infrastructure in place to support specific
residency class size, minimizing the impact of reduction in IME.

3. Why would we propose treating CHGME differently than Medicare GME?

Answer: We are working within the context of a challenging budget environment, which
requires a closer examination of how resources are spent and tough decisions regarding funding
priorities. Medicare GME is a mandatory program and Children’s Hospital GME Payment
Program is a discretionary program. The decision to propose to fund only direct medical
education was not made based on a comparison to the Medicare GME payment program, but is
reflective of the challenging budget environment. Indirect medical education costs are not well
documented and have been the subject of some debate in Medicare GME as well. In a time of
limited federal resources, the FY 2013 President’s Budget does not propose to fund these costs in
the CHGME program and reduces IME in Medicare GME by 10 percent.

! Brotherton, Sarah and Etzel, Sylvia. September 7, 2011, Graduate Medical Education, 2010-2011, Journal of the
American Medical Association, Vol. 306 (9), 1015 - 1018.
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The Honorable Robert Menendez

Postpartum Depression and Psychosis
As we discussed during the hearing, I included specific language into the Affordable Care

Act (Sec. 2952) that directs HHS to address the critical condition of postpartum depression
and postpartum psychosis (together “postpartum conditions”). In response to my question
about HHS’s progress in implementing this provision, you mentioned some ongoing work
at the National Institute of Mental Health.

1. Could you please identify which of those grants have been issued pursuant to the
guidelines set forth under Sec. 2952(b) or how those specific goals have been
incorporated into existing programs?

Answer: Congress did not appropriate funds for Affordable Care Act Section 2952(b), which
authorizes grants to provide services to individuals with a postpartum condition and their
families. However, HRSA is currently funding activities related to perinatal depression under
the Healthy Start Program. These activities were being conducted prior to the Affordable Care
Act, as perinatal depression is an important issue that impacts many of the women served by the
Healthy Start program.

Specifically, all of the 105 Healthy Start projects in 39 states are required to screen for perinatal
depression and refer those identified with depression for mental health services. The purpose of
the Healthy Start perinatal depression screening is to prevent or reduce depression among
‘Healthy Start participants. In addition, HRSA has developed a consumer booklet in Spanish and
English titled Depression During or Around the Time of Pregnancy, currently the most requested
publication from the HRSA Information Center. The HRSA web site includes these documents
and more information for consumers on perinatal depression at:
http://mchb.hrsa.gov/pregnancyandbeyond/depression/index.html.

In addition to the Healthy Start program activities, the Maternal and Child Health Research
Program is funding two research projects related to perinatal depression.

Also, See. 2952(¢)(2) requires that a study be conducted into the benefits of screening for
postpartum conditions and reported to Congress within two years of the ACA’s

enactment.

2. Since the deadline is only a few weeks away, could you please provide a detailed
update on the status of this report and any significant finding it might contain?

Answer: The programs authorized by Sec. 2952(c) did not receive appropriations.
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Essential Health Benefits Package
During the hearing I also mentioned the language I had included into the Affordable Care

Act to ensure behavioral health benefits are included in the essential health benefits (EHB)
package. I specifically included this language to ensure families struggling with autism and
autism spectrum disorders can rest assured these services will be covered under a qualified
health plan. As 1 mentioned to you during the hearing, as well as in writing in January, I
have serious concerns with how the propoesed benchmarking of the EHB will treat the
behavioral health services requirement. A few days after the hearing CMS issued a
“Frequently Asked Questions” document further explaining how the EHB benchmarking
appreach would work, which raises additional questions about behavioral health coverage
in the EHB.

In response to question 5, the document states that “if a benchmark plan is missing
coverage in one or more of the ten statutory categories, the State must supplement the
benchmark by reference to another benchmark plan that includes coverage of services in
the missing category.”

3. For the 21 states without mandated coverage of autism services, are there
sufficient plans offering this benefit to ensure a state will be able to find a substitute
benchmark?

Answer: On December 16, 2011 HHS released the Essential Health Benefits Bulletin to provide
information and solicit comments on the regulatory approach that HHS intends to take in
defining Essential Health Benefits. The bulletin described four types of plans that States could
choose from to select their benchmark for benefit years 2014 and 2015. The bulletin also
described a policy for dealing with situations where the benchmark is missing one of the ten
categories of benefits described in section 1302(a) of the Affordable Care Act. We note that
mental health and substance use disorder services, including behavioral health treatment, are
among the 10 statutorily-required categories of benefits that must be included in every plan
subject to the EHB. In general, States would be required to supplement missing categories of
benefits from any other benchmark option. We welcome comments on our intended approach
and anticipate that further details about essential health benefits will be forthcoming as HHS
proceeds with rulemaking.

4. How would HHS and the states ensure coverage of these benefits if no such
substitute benchmark exists?

Answer: As discussed in the answer to question 3 above, mental health and substance use
disorder services, including behavioral health treatment, are among the 10 statutorily-required
categories of benefits that must be included in every plan subject to the EHB. In general, States
would be required to supplement missing categories of benefits from any other benchmark
option. We welcome comments on our intended approach and anticipate that further details about
essential health benefits will be forthcoming as HHS proceeds with rulemaking.
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6. For the 29 states with mandated coverage of autism services, how will HHS
ensure that states do not undermine the statutory intent that behavioral health
services be available by imposing non-dollar limits on coverage?

Answer: Mental health and substance use disorder services, including behavioral health
treatment, are among the 10 statutorily required categories of benefits that must be included in
every plan subject to the EHB. The Essential Health Benefit FAQs issued on February 17,
2012, state that, in reference to States imposing limits on coverage, “plans would be permitted to
make actuarially equivalent substitutions within statuary categories...[including] non-dollar
limits, consistent with other guidance, that are at least actuarially equivalent to the annual dollar
limits.” We welcome comments on our intended approach and anticipate that further details
about essential health benefits will be forthcoming as HHS proceeds with rulemaking.

7. Where will the line be drawn at what is, and what is net, an acceptable benefit
level?

Answer: On December 16, 2011 HHS released the Essential Health Benefits Bulletin to provide
information and solicit comments on the regulatory approach that HHS intends to take in
defining Essential Health Benefits. The bulletin described four types of plans that States could
choose from to select their benchmark for benefit years 2014 and 2015. The bulletin also
described a policy for dealing with situations where the benchmark is missing one of the ten
categories of benefits described in section 1302(a) of the Affordable Care Act. In general, States
would be required to supplement missing categories of benefits from any other benchmark
option. We welcome comments on our intended approach and anticipate that further details
about essential heaith benefits will be forthcoming as HHS proceeds with rulemaking.

8. Will HHS recognize a plan with as little as one or two behavioral health sessions a
year (a far cry from the number of sessions to provide any positive outcomes), as
meeting the EHB requirements?

Answer: On December 16, 2011 HHS released the Essential Health Benefits Bulletin to provide
information and solicit comments on the regulatory approach that HHS intends to take in
defining Essential Health Benefits. The bulletin described four types of plans that States could
choose from to select their benchmark for benefit years 2014 and 2015, The bulletin also
described a policy for dealing with situations where the benchmark is missing one of the ten
categories of benefits described in section 1302(a) of the Affordable Care Act. In general States
would be required to supplement missing categories of benefits from any other benchmark
option. We welcome comments on our intended approach and anticipate that further details
about essential health benefits will be forthcoming as HHS proceeds with rulemaking.

Per Capita FFS Spending in Puerto Rico
As you are aware, I have urged CMS to exercise its authority to make adjustments to the

calculation methodology used to determine the per capita FFS spending rates in Puerto
Rico. I appreciate the work CMS has done to refine the methodology, so that it will be
based exclusively on beneficiaries who are enrolled in both Part A and Part B. However,
rates in Puerto Rico are still projected to drop by over 26 percent by 2017,
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9. What additional adjustments are CMS and HHS making regarding the
methodology used to allow for a more accurate calculation of per capita FFS
spending in Puerto Rico for the 2013 MA bidding process?

Answer: I share your concern for the unique situation in Puerto Rico with respect to Medicare
Advantage (MA) payment rates. As you know, in the fall of 2010, CMS conducted a detailed
analysis of Medicare fee-for-service (FFS) spending in Puerto Rico. The results of that analysis
confirm that Medicare enrollment, cost, and usage patterns in Puerto Rico are different than
those in the 50 States. More specifically, beneficiaries in Puerto Rico are required to opt into
Part B coverage, whereas on the mainland beneficiaries are automatically enrolled in Part B and
must opt out to decline it. As a result, the proportion of the population in Puerto Rico with Part
B coverage is lower (46 percent) as compared to the proportion of the population that is enrolled
in Medicare Part B on the mainland (91 percent). Given this differential, and because
beneficiaries who enroll in Medicare Advantage are enrolled in both Part A and Part B, we
concluded the FFS rate calculation in Puerto Rico should be based exclusively on beneficiaries
who are enrolled in both Part A and Part B. This refinement was included in the FFS rates that
CMS’ Office of the Actuary calculated and was announced in the 2012 Rate Announcement
published on April 4, 2011. This change resulted in an increase of 0.4% in the blended
benchmark for Puerto Rico in 2012.

We have thoroughly reviewed the methodology used to calculate FFS rates and believe that the
refinements made last year have achieved the best and most accurate estimate of FFS costs in
Puerto Rico. I appreciate the concerns you have raised regarding Puerto Rico and look forward
to working with you in the future to ensure a strong MA program is available to beneficiaries
who live in Puerto Rico.
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The Honorable Charles E. Schumer

National Asthma Control Program funding:

Over 25 million Americans — including 7 million children — have asthma. Asthma
hospitalizations cost New York $535 million in 2007, and Medicaid spent $170 million that
same year on asthma-related services in New York. Not only does asthma claim the lives of
nine Americans each and every day, it is a leading cause of school absences and accounted
for over 1.9 million lost school days in New York. Asthma hospitalizations cost New York
$535 million in 2007, and Medicaid spent $170 million that same year on asthma-related
services in New York.

Learning to control and manage asthma is key to maintaining a normal, healthy life. And
the National Asthma Control Program at the Centers for Disease Control and Prevention
does just that — it is working to integrate and coordinate the public health response to
asthma control. Working through states, the National Asthma Control Program has made
great strides in collecting data on asthma and making sure patients understand how to
manage their disease so they have fewer attacks, or episodes. Since 1999, deaths and
hospitalizations due to asthma have decreased — which saves Medicaid and our health
systems money — even though the number of Americans diagnosed with the disease has
risen.

Asthma is an epidemic in New York with significant public health and financial
consequences. It is a common childhood chronic disease and a leading cause of school
absentecism. Over 1.3 million adults (9.8 percent) and almost 415,000 children (10 percent)
in New York have asthma. In some areas, the rates are even higher with one in four
children having asthma, which is one of the highest prevalence rates in the country. While
asthma hospitalizations have been declining due to New York's action to control asthma,
asthma hospitalization rates in New York remain more than two times the Healthy People
2010 Objectives.

1. Secretary Sebelius, why does the President’s Budget again propose te eliminate
the small but mighty National Asthma Control Program when it has made such a
tremendous difference in New York and the other states that receive these critical
funds?

Answer: Thank you for your concern about the burden of asthma in New York and other states
and for your support and recognition of the work that has been accomplished by the National
Asthma Control Program through its state partners.

Asthma is a common disease on the rise with significant health disparities and associated
healthcare costs. CDC has been working with states for over 10 years to implement community-
based interventions, build community-based coalitions, and track the disease burden of asthma.
Our efforts have helped people with asthma control their disease and live healthier, more
productive lives.

While asthma prevalence has increased over the last 10 years, national trends show that more
people with asthma are controlling their disease:



110

o 1.7 million fewer people had asthma attacks in 2009,

* 1400 fewer people died in 2007.
$3.96 billion were saved in hospital bills because 233,000 fewer hospitalizations occurred
due to asthma in 2008.

The FY2013 President’s Budget proposes a new program—Healthy Home and Community
Environments—that will incorporate the National Asthma Control Program (NACP) and the
Healthy Homes/Lead Poisoning Prevention Program (HHLPPP). The FY 2013 request for the
Healthy Home and Community Environments program is $27.3 million.

The Healthy Home and Community Environments program is a new, multi-faceted approach to
address healthy homes and community environments through surveillance, partnerships, and
implementation of science-based interventions to address the health impact of environmental
exposures in the home and to reduce the burden of disease through comprehensive asthma
control. This integrated approach aims to control asthma and mitigate health hazards in homes
and communities such as air pollution, lead poisoning hazards, second-hand smoke, asthma
triggers, radon, mold, unsafe drinking water, and the absence of smoke and carbon monoxide
detectors. CDC surveillance activities will continue to be used to identify populations at-risk or
with significant disparities in order to target interventions.
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The Honorable Johp Thune

CLASS Act

In October, you announced that HHS is not moving forward with the CLASS Act.
However, it was one year ago at this exact hearing on the budget, you told me that the
CLASS Act is “totally unsustainable.” I was shocked this fall when the President said that
he opposes repeal of the CLASS Act after you made the determination that it is not fiscally
sustainable. Some, including former OMB Director Peter Orszag, have advocated that
CLASS implementation should move forward after the statute is amended to make
participation mandatory.

1. Do you support keeping CLASS on the books in order to attach a mandate to it to
require all Americans to participate?

Answer: We support having a substantive dialogue with all interested stakeholders, including
people with disabilities, workers trying to plan for their future, private insurers, and Members of
Congress as we continue to seek real solutions. As reflected in the Department’s October 14,
2011 report to Congress, we conducted extensive analyses during the 19 months after the law
passed and came to the conclusion that there is not a pathway forward at this time. While we
have had to suspend our work on implementing CLASS, we believe that our work on CLASS
implementation has shed valuable light on the need for workable solutions to our long-term care
financing challenges, and we remain committed to making sure that the American people will be
able to finance the long-term care they may need.

In December 2011, Howard Glickman wrote au article in Health Affairs that stated that
HHS knew in early 2010 — prior to the passage of the health law- that the CLASS Act
wouldn’t work. Yet, your announcement that the CLASS Aect won’t be implemented didn’t
come until October 2011, which was 8 months after you told me in this very hearing room
that the program was “totally unsustainable.” It seems as if you have known for some time
that the CLASS Act wouldn’t work.

2. Why didn't you announce your conclusion that it wouldn’t work in 2010 when
that decision was made?

Answer: As reflected in the comprehensive report published by the Department in October 2011,
questions about CLASS solvency were well known and widely discussed prior to enactment of
the CLASS Act. HHS also made these concerns clear to the public and Congress. The CMS
Chief Actuary, Rick Foster, published three actuarial analyses before enactment that raised
questions about the financial sustainability of the proposed program. All three were publicly
available, posted online, and transmitted to Congress. The concemns raised in these analyses
were discussed at HHS and in published analyses by other groups, as well as in news reports. At
the same time, the Congressional Budget Office, which is responsible for assessing the budget
implications of legislation, described in detail for Congress the risks associated with various
program features, but projected that the program could be viable.
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The CLASS Act clearly contemplates that benefits will be paid solely using premiums paid by
enrollees. It also directs me to set initial premiums at a level that will ensure the solvency of the
program for 75 years, and sets other benchmarks for assessing solvency after the program is up
and running. [ stated repeatedly that I would only implement the law if this solvency requirement
could be met. As reflected in the Department’s October 14, 2011 report to Congress, we
conducted extensive analyses during the 19 months after the law passed and came to the
conclusion that there is not a pathway forward at this time.

3. In 2010, did you talk toe CBO about your determination that it could not be
implemented? If you didn’t, why not?

Answer: As noted in my response to Question 2, above, questions about CLASS solvency were
well known and widely discussed prior to enactment of the CLASS Act. HHS made these
concerns clear to the public and Congress. CBO, which is responsible for assessing the budget
implications of legislation, described in detail for Congress the risks associated with various
program features, but projected that the program could be viable. See, for example:
http:/fwww.cbo.gov/ftpdocs/108xx/doc10823/CLASS _Additional_Information_Harkin_Letter.pdf.

Indian Health

As you know, the Indian Health Care Improvement Act (Section 192) created a new
Contract Health Service Delivery Area (CHSDA) for North and South Dakota to allow IHS
to provide Contract Health Services (CHS) to members of Indian tribes located within
these states. In practical terms this will allow tribal members, who do not liveon a
reservation, to receive contract health services. While I applaud this goal, I think we both
know the limitations of the current CHS program.

4. Can you provide me with an update on its implementation? Also, how does THS
plan to fund CHSDA when IHS already struggles to fully fund all priority one CHS
cases?

Answer: Implementation of the provision authorizing a new Contract Health Service Delivery
Area for North and South Dakota is under review and pending additional

appropriations. Expanding Contract Health Services eligibility without additional appropriations
would diminish services to existing patients which is prohibited under this authority. The FY
2013 President’s Budget requested an increase for the CHS program. If the requested increase is
funded, THS, in consultation with the Tribes, will consider allocating a portion of the increase to
the new CHSDA in the Dakotas.
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Chairman Baucus and Ranking Member Hatch, thank you for the opportunity to submit these
comments for the record to the Senate Finance Committee. The beginning of the budget debate
for a new year brings with it the opportunity to rethink proposals. The Center for Fiscal Equity
is using this opportunity to change our proposed fix for Social Security and Health Care. As
always, our proposals are in the context of our basic proposals for tax and budget reform, which
are as follows:

e A Value Added Tax (VAT) to fund domestic military spending and domestic
discretionary spending with a rate between 10% and 13%, which makes sure very
American pays something.

® Personal income surtaxes on joint and widowed filers with net annual incomes of
$100,000 and single filers earning $50,000 per year.

» Employee contributions to Old Age and Survivors Insurance (OASI) with a lower income
cap, which allows for lower payment levels to wealthier retirees without making bend
points more progressive.

e A VAT-like Net Business Receipts Tax (NBRT), which is essentially a subtraction VAT
with additional tax expenditures for family support, health care and the private delivery
of governmental services, to fund entitlement spending and replace income tax filing for
most people (including people who file without paying), the corporate income tax,
business tax filing through individual income taxes and the employer contribution to
OAS], all payroll taxes for hospital insurance, disability insurance, unemployment
insurance and survivors under age 60.

Discretionary activities of the Department of Health and Human Services would be funded by
the VAT. While some of our VAT proposals call for regional breakdowns of taxing and
spending, they do not for this department. While some activities, such as the Centers for Disease
Control, exist outside the Washington, DC metro area, even these are site specific rather than
spread out on a nation-wide basis to serve the public at large. While some government activities
benefit from national and regional distribution, health research will not.

(113)
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The one reform that might eventually be considered in this area is to more explicitly link
government funded research with ownership of the results, so that the Department might fund
some of their operations with license agreements for some of the resulting research, enabling an
expanded research agenda without demanding a higher budget allocation.

Of course, regionalization is possible if the Uniformed Public Health Service is put into the role
of seeing more patients, particularly elderly patients and lower income patients who are less than
well served by cost containment strategies limiting doctor fees. Medicaid is notoriously bad
because so few doctors accept these patients due to the lower compensation levels, although we
are encouraged the health care reform is attempting to reduce that trend. Medicare will head
down that road shortly if something is not done about the Doc Fix. It may become inevitable
that we expand the UPHS in order to treat patients who may no longer be able to find any other
medical care. If that were to happen, such care could be organized regionally and funded with
regionally based taxes, such as a VAT.

The other possible area of cost savings has to do with care, now provided for free, on the NIH
campus. While patients without insurance should be able to continue to receive free care,
patients with insurance likely could be required to make some type of payment for care and
hospitalization, thus allowing an expansion of care, greater assistance to patients who still face
financial hardship in association with their illnesses and a restoration of some care that has been
discontinued due to budget cuts to NIH.

The bulk of our comments have to do with health and retirement security.

One of the most oft-cited reforms for dealing with the long term deficit in Social Security is
increasing the income cap to cover more income while increasing bend points in the calculation
of benefits, the taxability of Social Security benefits or even means testing all benefits, in order
to actually increase revenue rather than simply making the program more generous to higher
income earners. Lowering the income cap on employee contributions, while eliminating it from
employer contributions and crediting the employer contribution equally removes the need for any
kind of bend points at all, while the increased floor for filing the income surtax effectively
removes this income from taxation. Means testing all payments is not advisable given the
movement of retirement income to defined contribution programs, which may collapse with the
stock market — making some basic benefit essential to everyone.

Moving the majority of Old Age and Survivors Tax collection to a consumption tax, such as the
NBRT, effectively expands the tax base to collect both wage and non-wage income while
removing the cap from that income. This allows for a lower tax rate than would otherwise be
possible while also increasing the basic benefit so that Medicare Part B and Part D premiums
may also be increased without decreasing the income to beneficiaries. Increasing these
premiums essentially solves their long term financial problems while allowing repeal of the
Dec Fix,

If personal accounts are added to the system, a higher rate could be collected, however recent
economic history shows that such investments are better made in insured employer voting stock
rather than in unaccountable index funds, which give the Wall Street Quants too much power
over the economy while further insulating ownership from management. Too much separation
gives CEOs a free hand to divert income from sharcholders to their own compensation through
cronyism in compensation committees, as well as giving them an incentive to cut labor costs
more than the economy can sustain for consumption in order to realize even greater bonuses.
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Employee-ownership ends the incentive to enact job-killing tax cuts on dividends and capital
gains, which leads to an unsustainable demand for credit and money supply growth and
eventually to economic collapse similar to the one most recently experienced.

The NBRT base is similar to a Value Added Tax (VAT), but not identical. Unlike a VAT, an
NBRT would not be visible on receipts and should not be zero rated at the border — nor should it
be applied to imports. While both collect from consumers, the unit of analysis for the NBRT
should be the business rather than the transaction. As such, its application should be universal —
covering both public companies who currently file business income taxes and private companies
who currently file their business expenses on individual returns.

A key provision of our proposal is consolidation of existing child and household benefits,
including the Mortgage Interest and Property Tax Deductions, into a single refundable Child Tax
Credit of at least $500 per month, per child, payable with wages and credited against the NBRT
rather than individual taxes. Assistance at this level, especially if matched by state governments
may very well trigger another baby boom, especially since adding children will add the
additional income now added by buying a bigger house. Such a baby boom is the only real long
term solution to the demographic problems facing Social Security, Medicare and Medicaid,
which are more demographic than fiscal. Fixing that problem in the right way definitely adds
value to tax reform.

The NBRT should fund services to families, including education at all levels, mental health care,
disability benefits, Temporary Aid to Needy Families, Supplemental Nutrition Assistance,
Medicare and Medicaid. Such a shift would radically reduce the budget needs of HHS, while
improving services to vulnerable populations.

The NBRT could also be used to shift governmental spending from public agencies to private
providers without any involvement by the government — especially if the several states adopted
an identical tax structure. Either employers as donors or workers as recipients could designate
that revenues that would otherwise be collected for public schools would instead fund the public
or private school of their choice. Private mental health providers could be preferred on the same
basis over public mental health institutions. This is a feature that is impossible with the FairTax
ora VAT alone.

To extract cost savings under the NBRT, allow companies to offer services privately to both
employees and retirees in exchange for a substantial tax benefit, provided that services are at
least as generous as the current programs. Employers who fund catastrophic care would get an
even higher benefit, with the proviso that any care so provided be superior to the care available
through Medicaid. Making employers responsible for most costs and for all cost savings allows
them to use some market power to get lower rates, but not so much that the free market is
destroyed. Increasing Part B and Part D premiums also makes it more likely that an employer-
based system will be supported by retirees.
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Enacting the NBRT is probably the most promising way to decrease health care costs from their
current upward spiral — as employers who would be financially responsible for this care through
taxes would have a real incentive to limit spending in a way that individual taxpayers simply do
not have the means or incentive to exercise. While not all employers would participate, those
who do would dramatically alter the market. In addition, a kind of beneficiary exchange could be
established so that participating employers might trade credits for the funding of former
employees who retired elsewhere, so that no one must pay unduly for the medical costs of
workers who spent the majority of their careers in the service of other employers.

Conceivably, NBRT offsets could exceed revenue. In this case, employers would receive a VAT
credit.

The Center calculates an NBRT rate of 27% before offsets for the Child Tax Credit and Health
Insurance Exclusion, or 33% after the exclusions are included. This is a “balanced budget” rate.
It could be set lower if the spending categories funded receive a supplement from income taxes.
These calcuiations are, of course, subject to change based on better models.

Thank you for the opportunity to address the committee. We are, of course, available for direct
testimony or to answer questions by members and staff.

O



