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I. REPORT AND OTHER MATERIALS OF THE COMMITTEE

A. REPORT OF THE COMMITTEE ON FINANCE

The Committee on Finance, to which was referred the bill (S.
1642) to implement the United States-Korea Free Trade Agreement
(“Agreement”), having considered the same, reports favorably
thereon without amendment and recommends that the bill do pass.

B. SUMMARY OF CONGRESSIONAL CONSIDERATION OF THE
AGREEMENT

1. Background

On February 2, 2006, U.S. Trade Representative Rob Portman
notified Congress of the Administration’s intent to negotiate a free
trade agreement with the Republic of Korea (“Korea”). Ambassador
Portman consulted with the relevant congressional committees, in-
cluding the Senate Committee on Finance, with respect to the initi-
ation of negotiations.

Negotiations with Korea were initiated in June 2006. U.S. Trade
Representative Susan C. Schwab announced that the United States
and Korea had successfully concluded those negotiations on April
1, 2007.

The President notified Congress of his intent to enter into the
Agreement on April 1, 2007 and published notice of his intent in
the Federal Register on April 3, 2007. On May 1, 2007, Ambas-
sador Schwab submitted to Congress the reports from 27 trade ad-
visory groups commenting on the final text of the Agreement. The
Office of the U.S. Trade Representative also made the reports pub-
licly available on its website. Ambassador Schwab and Korean Min-
ister for Trade Hyun Chong Kim signed the Agreement on June 30,
2007.

On May 10, 2007, the Bush Administration and the bipartisan
leadership of the U.S. Senate Committee on Finance and the U.S.
House of Representatives Committee on Ways and Means reached
an agreement on trade policy. As discussed further below in Sec-
tion I.D., the May 10 bipartisan trade deal required
groundbreaking changes to the labor, environmental, intellectual
property, government procurement, services, and investment provi-
sions of the Agreement. U.S. Trade Representative Schwab and Ko-
rean Minister for Trade Kim signed amendments to the Agreement
to reflect those changes on June 30, 2007.

On December 3, 2010, U.S. and Korean negotiators agreed to fur-
ther commitments on automotive trade, pork, and pharmaceuticals,
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which were confirmed through an exchange of letters between U.S.
Trade Representative Ron Kirk and Korean Minister for Trade
Jong-Hoon Kim on February 10, 2011.

2. Trade promotion authority procedures in general

Article I, section 8 of the Constitution of the United States vests
Congress with the authority to regulate international trade. Con-
gress has periodically delegated a portion of this authority to the
President in order to advance the economic interests of the United
States. This delegation represents a compact between Congress and
the Administration, by which Congress guarantees it will vote on
a trade agreement entered into by the Administration without
amendment and the Administration guarantees close consultation
with Congress during the negotiation of the trade agreement in
order to achieve the objectives that Congress identifies. Thorough
and timely consultation by the Administration with Congress is the
essential bedrock upon which Congress’s delegation of constitu-
tional authority rests. This longstanding compact, spanning dec-
ades, has resulted in the successful negotiation and implementa-
tion of numerous trade agreements that have contributed signifi-
cantly to increased economic growth and prosperity in the United
States.

The most recent incarnation of this compact is found in the Bi-
partisan Trade Promotion Authority Act of 2002 (“the Act”), which
was included in the Trade Act of 2002 (Pub. L. 107-210). The Act
includes prerequisites for congressional consideration of a trade
agreement under expedited procedures (known as Trade Promotion
Authority (“TPA”) procedures), which are found in sections 2103
through 2106 of the Act (19 U.S.C. §§3803—-3806) and section 151
of the Trade Act of 1974 (19 U.S.C. §2191). Section 2103 of the Act
authorizes the President to enter into reciprocal trade agreements
with foreign countries to reduce or eliminate tariff or nontariff bar-
riers and other trade-distorting measures. Section 2102 of the Act
outlines the negotiating objectives that the President must achieve
if the President intends to use TPA procedures to implement a
trade agreement. And section 151 of the Trade Act of 1974 sets
forth expedited procedures for congressional consideration of a
trade agreement without amendment. The President’s authority
under section 2103 extends to trade agreements entered into on or
before June 30, 2007.

3. Notification prior to negotiations

Under section 2104(a)(1) of the Act, the President must provide
written notice to Congress at least 90 calendar days before initi-
ating negotiations. On February 2, 2006, the U.S. Trade Represent-
ative notified Congress of the President’s intent to initiate negotia-
tions with Korea. The negotiations were initiated in June 2006.
Section 2104(a)(2) requires the President, before and after submis-
sion of the notice, to consult regarding the negotiations with Con-
gress. The Administration consulted with the Senate Committee on
Finance and the House Committee on Ways and Means with re-
spect to this Agreement.
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4. Notification of intent to enter into an agreement

Under section 2105(a)(1)(A) of the Act, the President must notify
Congress at least 90 calendar days before entering into an agree-
ment of his intent to enter into the agreement. On April 1, 2007,
the President notified Congress of his intent to enter into the
United States-Korea Free Trade Agreement. The Agreement and
amendments to reflect the changes required by the May 10 bipar-
tisan trade deal were signed on June 30, 2007, and further commit-
ments were agreed to through an exchange of letters on February
10, 2011.

5. Development of the implementing legislation

Under TPA procedures, Congress and the Administration work
together to produce legislation that implements a free trade agree-
ment. Draft legislation is developed in close consultation between
the Administration and the committees with jurisdiction over the
laws that must be enacted or amended to implement the agree-
ment. The committees may hold informal meetings to consider the
draft legislation and to make non-binding recommendations to the
Administration. The Administration then finalizes the imple-
menting legislation for formal submission to Congress and referral
to the committees of jurisdiction. These procedures are meant to
ensure close cooperation between the executive and legislative
branches of government to develop legislation that faithfully imple-
ments the agreement. Under TPA and predecessor legislation,
trade agreement implementing bills may include only those provi-
sions that are “necessary or appropriate” to implement the agree-
ment.

The Senate Committee on Finance met in open executive session
on July 7, 2011, to consider informally the draft implementing leg-
islation for the Agreement and the draft Statement of Administra-
tive Action (“SAA”). The draft implementing legislation included
provisions to renew aspects of the Trade Adjustment Assistance
(“TAA”) program that expired on February 13, 2011 and extend
provisions that were due to expire on February 12, 2012. None of
these provisions expanded TAA eligibility or benefits beyond those
that had previously been provided; in fact, many of the provisions
narrowed eligibility or benefits.

The TAA provisions were “necessary or appropriate” to imple-
ment the Agreement, as required by TPA and predecessor legisla-
tion. The “necessary or appropriate” standard has applied to vir-
tually every trade agreement that Congress has considered since
1974, creating an extensive history of legislative practice. That
practice clearly supported the inclusion of the TAA provisions in
the draft legislation implementing this Agreement. For example,
the North American Free Trade Agreement (“NAFTA”) imple-
menting bill included provisions to expand TAA benefits. The TAA
provisions included in the draft legislation implementing this
Agreement were likewise “necessary or appropriate.” They would
provide the full range of TAA benefits to help U.S. workers, firms,
and farmers adjust to any trade-related dislocations they may expe-
rience, including as a result of the Agreement, which is the most
economically significant FTA the United States has entered into
since NAFTA. And the TAA provisions in the draft legislation im-
plementing this Agreement were narrower than the TAA provisions
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in the NAFTA implementing bill in that they simply extended, and
in some cases narrowed, TAA eligibility or benefits. The NAFTA
]ioniplementing bill, by contrast, significantly expanded TAA eligi-
ility.

As the Additional Views section of this report correctly points
out, the Committee stated in its report accompanying the 2002
TPA legislation that the “necessary or appropriate” standard
should be strictly interpreted. But the Committee has never taken
the position that a strict interpretation limits implementing legisla-
tion to provisions that only relate to the FTA partner country at
issue. To the contrary, the U.S.-Australia FTA implementing legis-
lation included provisions relating to government procurement
under the Chile and Singapore FTAs. The Bahrain FTA imple-
menting legislation included provisions relating to government pro-
curement under the Morocco FTA. And at the informal markup for
the CAFTA-DR implementing legislation, the Senate Finance Com-
mittee adopted, by bipartisan voice vote, an amendment that ex-
tended TAA to service sector workers and increased the annual au-
thorizations of the TAA for Workers and TAA for Firms programs.
Like the TAA provisions in the draft legislation implementing this
Agreement, the TAA provisions in the draft CAFTA-DR imple-
menting legislation applied to workers dislocated by trade with any
country, not just the FTA countries at issue.

The Additional Views section of this report incorrectly states that
the decision to include the TAA provisions in the draft legislation
implementing this Agreement was made with little or no consulta-
tion with the Minority. In fact, countless meetings between Major-
ity and Minority staff, and between Chairman Baucus and Ranking
Member Hatch, were held on this issue in the weeks leading up to
the July 7 executive session. For example, Chairman Baucus indi-
cated at the March 2011 hearing on the Administration’s trade
agenda that the Agreement and other pending FTAs could only be
approved if TAA were extended, as did the Administration in May
2011. Numerous consultations were subsequently held with Com-
mittee members and their staff prior to the July 7 executive ses-
sion. And a bipartisan meeting of all Finance Committee Members
was held on June 30 to consider and discuss the issue. Regrettably,
notwithstanding the clear statements of the Chairman and the Ad-
ministration on the necessity of the renewing TAA, and the fact
that no FTA implementing legislation had ever been enacted while
TAA provisions had expired, minority Committee members indi-
cated that they were unwilling to accept TAA provisions in connec-
tion with the FTAs (see Attached Letter dated June 30, 2011). TAA
provisions negotiated between Chairman Baucus, House Ways and
Means Chairman Camp, and the Administration were included in
the implementing legislation against this background. TAA lan-
guage was ultimately not included in the final version of the legis-
lation because by that point the minority leadership had agreed to
enact TAA separately and prior to Congressional consideration of
the FTAs.

During the Committee’s consideration of the draft implementing
legislation at the July 7 executive session, thirteen amendments
were offered. The first amendment, by Senator Hatch, sought to
add language to the implementing legislation requiring the Comp-
troller General of the United States to submit a report to the U.S.
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Senate Committee on Finance on the nature and effectiveness of
the Obama Administration’s Congressional and private sector con-
sultations on various trade negotiations, including those relating to
the Agreement. The amendment failed by voice vote. The second
amendment, by Senators Wyden, Snowe, Schumer, and Cardin,
was withdrawn. It would have added language to the draft imple-
menting legislation to address concerns about the evasion of anti-
dumping and countervailing duty orders. The third amendment, by
Senator Roberts, would have delayed the TAA provisions from
going into effect until the President certified that the U.S. FTAs
with Colombia, Panama, and South Korea had entered into force.
That amendment failed by a roll call vote of 10 ayes, 14 nays. Ayes:
Hatch, Grassley (proxy), Kyl (proxy), Crapo, Roberts, Enzi, Cornyn
(proxy), Coburn (proxy), Thune, and Burr (proxy). Nays: Baucus,
Rockefeller, Conrad (proxy), Bingaman, Kerry (proxy), Wyden,
Schumer (proxy), Stabenow, Cantwell (proxy), Nelson (proxy),
Menendez, Carper, Cardin, and Snowe.

The fourth amendment, by Senator Hatch, would have required
the Obama Administration to develop a public outreach plan on the
benefits of international trade for the U.S. economy and U.S. work-
ers. That amendment failed by a roll call vote of 11 ayes, 13 nays.
Ayes: Hatch, Grassley (proxy), Snowe, Kyl (proxy), Crapo, Roberts,
Enzi, Cornyn (proxy), Coburn (proxy), Thune, and Burr (proxy).
Nays: Baucus, Rockefeller, Conrad (proxy), Bingaman, Kerry,
Wyden, Schumer (proxy), Stabenow, Cantwell, Nelson, Menendez,
Carper, and Cardin (proxy). The fifth amendment, by Senator Rob-
erts, would have directed the Obama Administration to meet with
government officials from China and Japan to discuss beef market
access within 120 days. That amendment failed by a roll call vote
of 11 ayes, 12 nays, and one pass. Ayes: Hatch, Grassley (proxy),
Snowe, Kyl (proxy), Crapo, Roberts, Enzi, Cornyn (proxy), Coburn
(proxy), Thune, and Burr (proxy). Nays: Baucus, Rockefeller, Con-
rad (proxy), Bingaman, Kerry, Wyden, Schumer (proxy), Cantwell,
Nelson, Menendez (proxy), Carper, and Cardin (proxy). Pass: Stabe-
now.

The sixth amendment, by Senator Thune, would have extended
TPA through December 31, 2015. That amendment failed by a roll
call vote of 11 ayes, 13 nays. Ayes: Cantwell, Hatch, Grassley, Kyl
(proxy), Crapo, Roberts, Enzi, Cornyn, Coburn, Thune, and Burr
(proxy). Nays: Baucus, Rockefeller, Conrad (proxy), Bingaman,
Kerry, Wyden, Schumer (proxy), Stabenow, Nelson, Menendez, Car-
per (proxy), Cardin, and Snowe. The seventh amendment, by Sen-
ator Bingaman, sought to add language providing $5 million per
year for three years to the budget of the Office of the U.S. Trade
Representative for enforcement activities. The Chairman ruled the
amendment non-germane, and it was withdrawn. The eighth
amendment, by Senator Hatch, to extend TPA through December
31, 2013, was withdrawn.

The ninth amendment, by Senator Rockefeller, to require the
GAO to compare the TAA health care coverage tax credit with
other options, was withdrawn. The tenth amendment, by Senator
Cornyn, would have delayed the effect of the TAA provisions in the
draft implementing legislation until the President issued a pro-
posal to address Medicare funding. The Chairman ruled the
amendment non-germane. Senator Cornyn moved to appeal the rul-
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ing of the Chair. The appeal failed by a roll call vote of 5 ayes, 9
nays. Ayes: Hatch, Snowe, Roberts, Enzi, and Cornyn. Nays: Bau-
cus, Rockefeller, Bingaman, Wyden, Stabenow, Cantwell, Nelson,
Menendez, and Cardin.

The eleventh amendment, by Senator Hatch, would have deleted
the TAA provisions from the draft implementing legislation. That
amendment failed by a roll call vote of 11 ayes, 13 nays. Ayes:
Hatch, Grassley (proxy), Snowe, Kyl (proxy), Crapo (proxy), Rob-
erts, Enzi, Cornyn (proxy), Coburn (proxy), Thune (proxy), and
Burr (proxy). Nays: Baucus, Rockefeller, Conrad (proxy), Binga-
man, Kerry, Wyden, Schumer (proxy), Stabenow, Cantwell, Nelson,
Menendez, Carper (proxy), and Cardin. The twelfth amendment, by
Senator Enzi, sought to add language to eliminate Medicaid and
subsidy eligibility for early retirees. The Chairman ruled the
amendment non-germane. Senator Enzi moved to appeal the ruling
of the Chair. The appeal failed by a roll call vote of 5 ayes, 10 nays.
Ayes: Bingaman, Hatch, Snowe, Roberts, and Enzi. Nays: Baucus,
Rockefeller, Kerry, Wyden, Stabenow, Cantwell, Nelson, Menendez,
Carper, and Cardin.

The thirteenth amendment, by Senator Roberts, would have re-
quired that implementation of the Patient Protection Affordable
Care Act and the Health Care and Education Reconciliation Act of
2010 take place through a notice of proposed rulemaking and
would have imposed several further procedural requirements for
receiving and considering comments in that connection. The Chair-
man ruled the amendment non-germane. Senator Roberts moved to
appeal the ruling of the Chair. The appeal failed by a roll call vote
of 4 ayes, 12 nays. Ayes: Hatch, Snowe, Roberts, and Enzi. Nays:
Baucus, Rockefeller, Bingaman, Kerry, Wyden, Schumer, Stabe-
now, Cantwell, Nelson, Menendez, Carper, and Cardin.

The Committee then approved the draft implementing legislation
and draft SAA, without amendment, by a roll call vote of 13 ayes,
11 nays. Ayes: Baucus, Rockefeller, Conrad, Bingaman, Kerry,
Wyden, Schumer, Stabenow, Cantwell, Nelson, Menendez, Carper,
and Cardin. Nays: Hatch, Grassley, Snowe, Kyl (proxy), Crapo
(proxy), Roberts, Enzi, Cornyn (proxy), Coburn (proxy), Thune
(proxy), and Burr (proxy). Separately, the Committee on Ways and
Means in the House of Representatives approved the draft imple-
menting legislation and draft SAA, as amended, on July 7, 2011,
by a roll call vote of 25 ayes, 11 nays. Unlike the draft imple-
menting legislation approved by this Committee, the draft imple-
menting legislation approved by the Ways and Means Committee
did not include TAA provisions.

6. Formal submission of the agreement and implementing legisla-
tion

When the President formally submits a trade agreement to Con-
gress under section 2105 of the Act, the President must include in
the submission the final legal text of the agreement, together with
implementing legislation, an SAA describing regulatory and other
changes to implement the agreement, a statement setting forth the
reasons of the President regarding how and to what extent the
agreement makes progress in achieving the applicable purposes,
policies, priorities, and objectives set forth in the Act, and a state-
ment setting forth the reasons of the President regarding how the
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agreement serves the interests of U.S. commerce. The imple-
menting legislation is introduced in both Houses of Congress on the
day it is submitted by the President and is referred to committees
with jurisdiction over its provisions.

On October 3, 2011, the President transmitted to Congress the
final text of this Agreement, the implementing legislation, the SAA,
and the other supporting information required under section 2105
of the Act. That same day, Mr. Baucus, for himself, Mr. Hatch, and
Mr. McConnell introduced the bill as S. 1642. The legislation was
also introduced that same day in the House of Representatives
(H.R. 3080).

S. 1642 is substantially similar to the draft legislation considered
by the Committee during the open executive session on July 7,
2011. S. 1642, however, does not contain the provisions of the draft
legislation relating to the TAA program. Those provisions were in-
cluded in separate legislation, H.R. 2832, which the House and
Senate approved and the President signed into law on October 21,
2011.

To qualify for TPA procedures, the implementing legislation itself
must contain provisions formally approving the agreement and the
SAA. And, as noted above, the implementing legislation must con-
tain only those provisions necessary or appropriate to implement
the Agreement. The implementing bill reported here—which ap-
proves the Agreement and the accompanying SAA and contains
provisions necessary or appropriate to implement the Agreement
into U.S. law—was referred to the Senate Committee on Finance.

7. Committee and floor consideration

When the requirements of the Act are satisfied, implementing
revenue bills, such as the United States-Korea Free Trade Agree-
ment Implementation Act, are subject to the legislative procedures
of section 151 of the Trade Act of 1974. The following schedule for
congressional consideration applies under these procedures:

(i) House committees have up to 45 calendar days in session
in which to report the bill; any committee which does not do
so in that period will be automatically discharged from further
consideration.

(ii) A vote on final passage by the House must occur on or
before the 15th calendar day in session after the committees
report the bill or are discharged from further consideration.

(iii) Senate committees must act within 15 calendar days in
session of receiving the implementing revenue bill from the
House or within 45 calendar days in session of Senate intro-
duction of the implementing bill, whichever is later, or they
will be discharged automatically.

(iv) The full Senate then must vote within 15 calendar days
in session on the implementing bill.

Once the implementing bill has been formally submitted by the
President and introduced, no amendments to the bill are in order
in either House of Congress. Floor debate in each House is limited
to no more than 20 hours, to be equally divided between those fa-
voring the bill and those opposing the bill.

The Committee on Finance met in open executive session on Oc-
tober 11, 2011, to consider favorably reporting S. 1642. At the
meeting, the Committee favorably reported S. 1642 without amend-
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ment by voice vote, a majority of members being present. The Com-
mittee on Ways and Means in the House of Representatives favor-
ably reported the House version of the legislation, H.R. 3080, on
October 5, 2011, by a roll call vote of 31 ayes, 5 nays.

The House passed H.R. 3080 on October 12, 2011, by a roll call
vote of 278 ayes, 151 nays. On the same day, the Senate passed
H.R. 3080 by a roll call vote of 83 ayes, 15 nays. President Barack
H. Obama signed H.R. 3080 into law on October 21, 2011 (Pub. L.
112-41).

C. TRADE RELATIONS WITH KOREA

1. United States-Korea trade

In 2010, total goods trade between the United States and Korea
was $87.7 billion, and Korea was the United States’ seventh largest
export market. Between 2003 and 2010, U.S. merchandise exports
to Korea grew from $24.1 billion to $38.8 billion. Corresponding
U.S. imports from Korea grew from $37.2 billion to $48.8 billion.
Computer and electronic products and transportation equipment
constitute over half of U.S. imports from Korea. Other significant
imports include electrical equipment, appliances, machinery, and
petroleum and coal products. Principal U.S. exports to Korea in-
clude machinery, chemicals, computer and electronic products,
transportation equipment, agricultural products, and manufactured
food products.

The following tables summarize the top U.S. merchandise ex-
ports to Korea and the top U.S. merchandise imports from Korea
in 2010.

2010 U.S. EXPORTS TO KOREA

HTS Code—Product Value in USD
84—NUCLEAR REACTORS, BOILERS, MACHINERY ETC.; PARTS 6,947,657,962
85—ELECTRIC MACHINERY ETC; SOUND EQUIP; TV EQUIP; PTS 5,074,051,704
90—OPTIC, PHOTO ETC, MEDIC OR SURGICAL INSTRMENTS ETC 2,660,191,601
88—AIRCRAFT, SPACECRAFT, AND PARTS THEREOF 2,430,810,796
29—O0RGANIC CHEMICALS 2,148,147,452
10—CEREALS 1,846,700,000
27—MINERAL FUEL, OIL ETC.; BITUMIN SUBST; MINERAL WAX 1,549,372,516
39—PLASTICS AND ARTICLES THEREOF 1,235,694,860
72—IRON AND STEEL 1,131,471,428
98—SPECIAL CLASSIFICATION PROVISIONS, NESOI 1,025,023,070
OTHER 12,796,536,174

TOTAL 38,845,657,563

(Source: U.S. Department of Commerce, International Trade Administration)

2010 U.S. IMPORTS FROM KOREA

HTS Code—Product Value in USD
85—ELECTRIC MACHINERY ETC; SOUND EQUIP; TV EQUIP; PTS 15,266,804,758
84—NUCLEAR REACTORS, BOILERS, MACHINERY ETC.; PARTS 9,340,574,766
87—VEHICLES, EXCEPT RAILWAY OR TRAMWAY, AND PARTS ETC 9,258,880,119
27—MINERAL FUEL, OIL ETC.; BITUMIN SUBST; MINERAL WAX 2,415,563,765
40—RUBBER AND ARTICLES THEREOF 1,572,507,719
73—ARTICLES OF IRON OR STEEL 1,544,020,378
39—PLASTICS AND ARTICLES THEREOF 1,065,287,210
29—O0RGANIC CHEMICALS 946,240,140
72—IRON AND STEEL 893,487,339

90—OPTIC, PHOTO ETC, MEDIC OR SURGICAL INSTRMENTS ETC 845,644,888
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2010 U.S. IMPORTS FROM KOREA—Continued

HTS Code—Product Value in USD

OTHER 5,725,546,579

TOTAL 48,874,557,661

(Source: U.S. Department of Commerce, International Trade Administration)

2. Tariffs and trade agreements

Korea acceded to the World Trade Organization (“WTO”) on Jan-
uary 1, 1995, with an average bound tariff rate of 16.6 percent for
all goods (56.1 percent for agricultural goods and 10.2 percent for
nonagricultural goods). In 2010, Korea maintained an average ap-
plied tariff rate of 12.1 percent for all goods (48.5 percent for agri-
cultural goods and 6.6 percent for nonagricultural goods). The
United States, in contrast, maintained an average applied tariff
rate of 3.5 percent for all goods (4.7 percent for agricultural goods
and 3.3 percent for nonagricultural goods) in 2009. Given that the
Agreement will greatly reduce this existing tariff asymmetry, the
U.S. International Trade Commission (“Commission”) found that
the Agreement likely will result in a larger increase in U.S. exports
to Korea than in U.S. imports from Korea.

Korea has FTAs in place with several countries, including Chile,
the European Union, India, Peru, Singapore, the 10-country Asso-
ciation of Southeast Asian Nations, and the European Free Trade
Association countries (Norway, Liechtenstein, Iceland, and Switzer-
land). It has also signed numerous bilateral investment treaties.
And Korea is a member of the Asia-Pacific Economic Cooperation
forum.

3. U.S. International Trade Commission study

In September 2007, the Commission released the results of its in-
vestigation (Investigation No. TA-2104-24) into the probable eco-
nomic effect of the Agreement (USITC Pub. 3949). The Commission
found that the Agreement would have a substantial impact on U.S.
trade and investment relationship with Korea. The expected
growth in U.S. trade with Korea under the Agreement would have
a positive impact on the U.S. economy, increasing U.S. gross do-
mestic product by up to $12 billion.

As noted above, the Commission also concluded that the Agree-
ment likely will result in a larger increase in U.S. exports to Korea
than in U.S. imports from Korea. More specifically, it estimated
that annual U.S. exports to Korea will increase by up to $10.9 bil-
lion while annual U.S. imports from Korea will increase by up to
$6.9 billion. It further estimated that the largest increases in U.S.
exports, by percent, will be in dairy products, other meat products
(primarily pork and poultry), wearing apparel, and bovine meat
products (beef). And it found the largest increases in U.S. exports,
by value, will be in machinery and equipment; chemical, rubber,
and plastic products; bovine meat products; other meat products;
and certain other food products. The Commission expected certain
U.S. sectors, such as textiles, wheat, wearing apparel, and elec-
tronic equipment, to experience modest declines in output or em-
ployment, generally less than 1 percent.
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With respect to services, the Commission concluded that U.S.
service firms will benefit from improved market access, national
treatment, and regulatory transparency under the Agreement. The
Commission noted that Korea’s services market is large and that
the Agreement will likely increase total U.S. services exports to
Korea, although the impact will vary by industry.

D. OVERVIEW OF THE AGREEMENT

1. Background

The Agreement establishes a bilateral free trade area that elimi-
nates tariffs on trade between the United States and Korea for all
qualifying goods except rice. The Agreement also liberalizes trade
in services and contains provisions that address telecommuni-
cations, electronic commerce, intellectual property rights, labor, en-
vironment, government procurement, customs and trade facilita-
tion, and investment issues. In addition, the Agreement contains
provisions that promote bilateral consultation and cooperation, pro-
cedural and substantive due process, administrative and judicial
review, transparency, and the rule of law. And it contains a mecha-
nism for settling disputes that arise under the Agreement.

As noted above, the Bush Administration and the bipartisan
leadership of the U.S. Senate Committee on Finance and the U.S.
House of Representatives Committee on Ways and Means reached
an agreement on trade policy on May 10, 2007. The United States
and Korea signed amendments to the Agreement to reflect those
changes on June 30, 2007. As a result of the amendments, this
Agreement includes (1) fully enforceable commitments by the Par-
ties to adopt, maintain, and enforce the five core international
labor standards incorporated in the 1988 International Labor Orga-
nization Declaration on Fundamental Principles and Rights at
Work; (2) fully enforceable commitments by the Parties to adopt,
maintain, and enforce their obligations under certain common mul-
tilateral environmental agreements; (3) modifications to the intel-
lectual property chapter to clarify rules concerning the protection
of public health; (4) modifications to the government procurement
chapter that allow the Parties to condition government contracts on
adherence to core labor standards; (5) confirmation that the United
States can prevent foreign companies from supplying services at
U.S. ports if the United States deems such action necessary to pro-
tect our national security; and (6) confirmation that the Agreement
accords foreign investors in the United States no greater sub-
stantive rights with regard to investor protections than U.S. inves-
tors in the United States.

2. Office of the U.S. Trade Representative summary of the agree-
ment

The Office of the U.S. Trade Representative prepared a summary
of the Agreement that was included among the documents that the
President transmitted to Congress on October 3, 2011. This sum-
mary was distributed to Members of the Committee to aid in their
consideration of the implementing legislation, and it is reprinted
below:
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THE UNITED STATES-KOREA FREE TRADE AGREEMENT

Summary of the Agreement

This summary briefly describes key provisions of the United
States-Korea Free Trade Agreement (“Agreement”) that the United
States has concluded with the Republic of Korea (“Korea”) and rep-
resents an authoritative expression of Administration views regard-
ing the interpretation of the Agreement both for purposes of U.S.
international obligations and domestic law.

The Agreement was signed on June 30, 2007. On December 3,
2010, Korea and the United States resolved outstanding issues re-
lated to the Agreement. As part of this resolution, the United
States negotiated important new commitments on tariffs, nontariff
barriers such as Korea’s automotive safety standards, trans-
parency, and a special automotive safeguard to protect U.S. work-
ers from potential import surges. Where relevant, these new com-
mitments, which are principally embodied in an exchange of letters
between Korea and the United States dated February 10, 2011
(“February 10, 2011 Exchange of Letters”), are discussed further
below.

PREAMBLE

The Preamble to the Agreement provides the Parties’ underlying
objectives in entering into the Agreement and provides context for
the provisions that follow. It includes the following statement:

“Agreeing that foreign investors are not hereby accorded greater
substantive rights with respect to investment protections than do-
mestic investors under domestic law where, as in the United
States, protections of investor rights under domestic law equal or
exceed those set forth in this Agreement.”

This statement clarifies that, as provided in the Bipartisan Trade
Promotion Authority Act of 2002, under the Agreement foreign in-
vestors in the United States are not to be accorded greater sub-
stantive rights with respect to investment protections than U.S. in-
vestors in the United States.

CHAPTER ONE: INITIAL PROVISIONS AND DEFINITIONS

Section A of Chapter One sets out provisions establishing a free
trade area and affirming the Parties’ existing rights and obliga-
tions with respect to each other under the Marrakesh Agreement
Establishing the World Trade Organization (WTO) and other agree-
ments to which they are party.

Section B defines certain terms that recur in various chapters of
the Agreement.

CHAPTER TWO: NATIONAL TREATMENT AND MARKET ACCESS FOR
GOODS

Chapter Two and its relevant annexes and appendices set out the
Agreement’s principal rules governing trade in goods. Each Party
must treat products from the other Party in a non-discriminatory
manner, provide for the phase-out and elimination of tariffs on
“originating” goods (as defined in Chapter Six) traded between the
Parties, and eliminate a wide variety of non-tariff trade barriers
that restrict or distort trade flows.
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Tariff Elimination. Chapter Two provides for the elimination of
customs duties on originating goods traded between the Parties.
Duties on most trade in industrial and consumer goods will be
eliminated within five years after the Agreement enters into force.
Duties on almost all other goods will be phased out within 10
years. Some footwear, fishery, and agricultural goods will have
longer periods for elimination of duties or be subject to other provi-
sions, including, in some cases, the application of preferential tar-
iff-rate quotas (TRQs). Annex 2-B and the General Notes to the
U.S. and Korean Schedules to Annex 2-B include detailed provi-
sions on staging of tariff reductions and application of TRQs for
certain fishery products and agricultural goods. The Chapter pro-
vides that the Parties may agree to speed up tariff phase-outs on
a product-by-product basis after the Agreement takes effect.

Pursuant to the February 10, 2011 Exchange of Letters, the
United States will maintain its tariff on Korean cars until the fifth
year after the Agreement enters into force, while Korea will reduce
its tariff on U.S. cars by one half on the date that the Agreement
enters into force and eliminate it at the same time the U.S. auto
tariff is eliminated. Korea and the United States will accelerate the
elimination of tariffs on electric cars, phasing them out in equal an-
nual increments until they are eliminated in the fifth year (with
Korea reducing its tariff by one half on the date that the Agree-
ment enters into force). The United States will maintain its 25 per-
cent U.S. truck tariff until the eighth year and then phase it out
in three equal increments until it is eliminated in year ten. (Korea
will eliminate its tariff on trucks immediately as agreed in 2007.)
In addition, Korea will delay for two years, until January 1, 2016,
the elimination of its tariffs on U.S. pork classified in one tariff
line.

Waiver of Customs Duties. The Parties may not adopt new duty
waivers or expand existing duty waivers conditioned on the fulfill-
ment of a performance requirement. Chapter Two defines the term
“performance requirements” so as not to restrict a Party’s ability
to provide duty drawback on goods imported from the other Party.

Temporary Admission. The Parties will provide duty-free tem-
porary admission for certain products. Such items include profes-
sional equipment, goods for display or demonstration, and commer-
cial samples. Chapter Two also includes specific provisions on tran-
sit of containers used in international traffic.

Import |/ Export Restrictions, Fees, and Formalities. The Chapter
clarifies that restrictions prohibited under the Agreement and the
General Agreement on Tariffs and Trade (GATT) 1994 include ex-
port and import price requirements (except under antidumping and
countervailing duty orders and undertakings) and import licensing
conditioned on the fulfillment of a performance requirement. In ad-
dition, a Party must limit all fees and charges imposed on or in
connection with importation or exportation to the approximate cost
of services rendered. Neither Party may apply a merchandise proc-
essing fee on imports of “originating” goods. In addition, Korea will
amend its Special Consumption Tax and Annual Vehicle Tax on
motor vehicles to reduce overall tax rates and decrease the tax dis-
parity between different categories of motor vehicles. In the Feb-
ruary 10, 2011 Exchange of Letters, Korea agreed to adhere to ad-
ditional transparency obligations in the event that it adopts new
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automotive taxes based on greenhouse gas emissions or fuel econ-
omy.

Distinctive Products. Korea will recognize Bourbon Whiskey and
Tennessee Whiskey as “distinctive products” of the United States,
meaning that Korea will not permit the sale of any product as
Bourbon Whiskey or Tennessee Whiskey unless it was manufac-
tured in the United States in accordance with applicable laws and
regulations. Similarly, the United States will recognize Andong
Soju and Gyeongju Beopju as “distinctive products” of Korea.

Committee on Trade in Goods. The Parties will establish a Com-
mittee on Trade in Goods to consider matters arising under Chap-
ters Two, Six (Rules of Origin and Origin Procedures), and Seven
(Customs Administration and Trade Facilitation). The committee’s
functions include promoting trade in goods and addressing barriers
to trade in goods between the Parties.

CHAPTER THREE: AGRICULTURE

Chapter Three contains special provisions covering trade in agri-
cultural goods.

TR@®s. Under Chapter Three each government must administer
its tariff-rate quotas in a manner that is transparent, non-discrimi-
natory, responsive to market conditions, and minimally burden-
some on trade. The Chapter requires the Parties to make every ef-
fort to administer TRQs in a manner that allows importers to fully
utilize import quotas. In addition, the Chapter provides that the
Parties may not condition application for, or utilization of, quota al-
locations on the re-export of a good.

Safeguards. Chapter Three also sets out a safeguard mechanism
that will permit Korea to impose an additional duty on specified
agricultural products if imports of those products from the United
States exceed an established volume “trigger.” The list of products
as well as trigger volumes and duty rates are set out in Annex 3—
A of the Agreement. A safeguard measure will remain in force until
the end of the year in which the measure applies. Korea may not
apply an agricultural safeguard on a good after the period specified
for that product in Annex 3-A.

Korea may not apply a safeguard measure on a good that is al-
ready the subject of a safeguard measure under either Chapter Ten
(Trade Remedies) of the Agreement or the WTO Agreement on
Safeguards. All agricultural safeguard measures must be imple-
mented in a transparent manner and, on request, Korea must con-
sult with the United States regarding any measure it applies.

Chapter Three prohibits both Parties from imposing safeguard
duties pursuant to the WTO Agreement on Agriculture on “origi-
nating” goods.

Additional Provisions. Chapter Three provides for the creation of
a Committee on Agricultural Trade. The committee will be estab-
lished within 90 days after the Agreement enters into force and
will provide a forum for promoting cooperation in the implementa-
tion and administration of the Chapter as well as for consultations
on agricultural trade.

CHAPTER FOUR: TEXTILES AND APPAREL

Chapter Four contains special provisions covering trade in “origi-
nating” textile and apparel goods.
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Safeguards. The Chapter establishes a transitional safeguard
procedure for textile and apparel goods, under which the importing
Party may temporarily impose additional duties up to the level of
the normal trade relations most-favored-nation (NTR/MFN) duty
rates on imports of textile or apparel goods that cause, or threaten
to cause, serious damage to a domestic industry as a result of the
elimination or reduction of duties under the Agreement. An import-
ing Party may impose a textile safeguard measure only once on the
same textile or apparel good. The measure may not be in place for
more than two years, or four years if the measure is extended. A
Party may not take or maintain a textile safeguard against a good
beyond ten years after the date the Party must eliminate its cus-
toms duties on the good pursuant to the Agreement. A Party may
not apply a textile safeguard measure to a good while the good is
subject to a safeguard measure under (i) Chapter Ten (Trade Rem-
edies) or (ii) Article XIX of the GATT 1994 and the WTO Agree-
ment on Safeguards.

A Party imposing a safeguard measure under Chapter Four must
provide the exporting Party with mutually agreed compensation in
the form of trade concessions for textile or apparel goods that have
substantially equivalent trade effects or that are equivalent to the
increased duties resulting from application of the safeguard meas-
ure. If the Parties cannot agree on compensation, the exporting
Party may raise duties on any goods from the importing Party in
an amount that has a value substantially equivalent to the in-
creased duties resulting from application of the safeguard measure.

Rules of Origin and Related Matters. A textile or apparel good
will generally qualify as an “originating” good eligible to receive
preferential treatment under the Agreement only if all processing
from the yarn stage to the final product (e.g., yarn-spinning, fabric
production, cutting, and assembly) takes place in the United
States, Korea, or both, or if there is an applicable change in tariff
classification under the specific rules of origin contained in Annex
4—A of the Agreement.

Chapter Four sets out special rules for determining whether a
textile or apparel good is an “originating” good, including a de
minimis exception for non-originating yarns or fibers, a process for
designating inputs not available in commercial quantities, a rule
for treatment of sets, and consultation provisions.

The de minimis rule applies to goods that ordinarily would not
be considered “originating” goods because certain of their fibers or
yarns do not undergo an applicable change in tariff classification.
Under the rule, the Parties will consider a good to be “originating”
if those fibers or yarns constitute seven percent or less of the total
weight of the component of the good that determines the classifica-
tion. This special rule does not apply to goods containing elas-
tomeric yarns in the component of the good that determines the
classification.

Annex 4-B of the Agreement sets out a process for creating a list
of fabrics, yarns, and fibers that a Party determines are not avail-
able in commercial quantities in a timely manner from producers
in its territory. A textile or apparel good that includes the fabrics,
yarns, or fibers included in this list will be treated as if it is “origi-
nating” for purposes of the specific rules of origin in Annex 4-A of
the Agreement. A Party may remove a fabric, yarn, or fiber from
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the list if it determines that the fabric, yarn, or fiber has become
available in commercial quantities.

Customs Cooperation. Chapter Four commits the Parties to co-
operate in enforcing their laws affecting trade in textile and ap-
parel goods, to ensure the accuracy of claims of origin, and to pre-
vent circumvention of international agreements affecting trade in
textile and apparel goods. The Chapter also requires Korea to pro-
vide the United States specified information concerning entities en-
gaged in the production of textile or apparel goods in its territory,
including any potential circumvention.

Chapter Four provides that, at the request of the importing
Party, the exporting Party must conduct a verification to determine
that a claim of origin for a textile or apparel product is accurate.
In addition, the Chapter provides that under certain circumstances
the exporting Party must conduct a verification of an enterprise in
its territory to determine whether it is complying with the Parties’
customs laws applicable to textile trade. A verification may include
visits to the premises of the exporter or producer of the goods in
question. If there is insufficient information to make the relevant
determination, or if an enterprise provides incorrect information,
the importing Party may take appropriate action, which may in-
clude denying application of preferential tariff treatment to the
goods in question or to similar textile or apparel goods exported or
produced by the person subject to the verification.

Chapter Four also establishes a Committee on Textile and Ap-
parel Trade Matters to consider issues arising under the Chapter.

CHAPTER FIVE: PHARMACEUTICAL PRODUCTS AND MEDICAL DEVICES

Chapter Five sets out provisions related to the pricing and reim-
bursement of pharmaceutical products and medical devices. The
Chapter recognizes the Parties’ shared commitment to promoting
and facilitating access to high-quality patented and generic phar-
maceutical products and medical devices, and affirms the impor-
tance of several key principles in pursuing these objectives.

Access to Innovation: Chapter Five calls for the Parties to apply
fair, reasonable, and non-discriminatory procedures when they op-
erate national-level listing and reimbursement regimes for pharma-
ceutical products and medical devices. In operating such a system,
a Party must base reimbursement determinations on market prices
or appropriately recognize the value of patented products and de-
vices. A Party must also permit manufacturers to apply for in-
creased reimbursement amounts, including for additional medical
indications, based on evidence of a product’s or device’s safety or
efficacy.

Transparency: The Chapter also commits each Party to ensure
that its measures governing pricing and reimbursement for phar-
maceutical products and medical devices are transparent and pre-
dictable. An exchange of letters appended to the Agreement calls
for Korea to establish and maintain an independent body to review
pricing and reimbursement decisions on pharmaceutical products
and medical devices.

Dissemination of Information: Each Party must allow pharma-
ceutical manufacturers to publish certain information regarding
their approved products on the Internet.
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Ethical Business Practices: Chapter Five also calls for the Parties
to maintain and enforce measures to prohibit manufacturers and
suppliers from providing improper inducements to health care pro-
fessionals or institutions for listing, purchasing, or prescribing
their devices or products.

Cooperation: Chapter Five establishes a Medicines and Medical
Devices Committee, co-chaired by health and trade officials from
each Party, to monitor and support implementation of the Chapter
and to provide for continued dialogue between the Parties on
emerging health care policy issues. The Chapter also calls for each
Party to facilitate consideration of requests from manufacturers to
recognize the results of conformity assessment procedures that bod-
ies in the other Party’s territory have conducted.

CHAPTER SIX: RULES OF ORIGIN AND ORIGIN PROCEDURES

To benefit from various trade preferences provided under the
Agreement, including reduced duties, a good must qualify as an
“originating” good under the rules of origin set out in Chapter Six
and Annex 6-A. These rules ensure that the preferential tariff
treatment and other benefits of the Agreement accrue primarily to
firms or individuals that produce or manufacture goods in the Par-
ties’ territories.

Key Concepts. Chapter Six provides general criteria under which
a good may qualify as “originating:”

e When the good is wholly obtained or produced in Korea,
the United States, or both (e.g., crops grown or minerals ex-
tracted in the United States); or

e When the good is produced entirely in the territory of
Korea, the United States, or both and: (1) non-originating ma-
terials used in the production of the good undergo a specified
change in tariff classification in Korea, the United States, or
both; or (2) meets any applicable “regional value content” re-
quirement (see below); and (3) satisfies all other requirements
of Chapter Six, including Annex 6-A; or

e When the good is produced in Korea, the United States, or
both, exclusively from “originating” materials.

De Minimis. Even if a good does not undergo a specified change
in tariff classification, it will be treated as an originating good if
the value of non-originating materials that have been used in the
production of the good and do not undergo the required change in
tariff classification does not exceed ten percent of the adjusted
value of the good, and the good otherwise meets the Chapter’s cri-
teria. This de minimis exception does not apply to certain agricul-
tural and fisheries goods, and the Agreement includes a separate
de minimis exception for textile and apparel goods.

Regional Value Content. Some origin rules under the Agreement
require that certain goods meet a “regional value content” test in
order to qualify as “originating,” meaning that a specified percent-
age of the value of the good must be attributable to originating ma-
terials. In general, the Agreement provides two methods for calcu-
lating that percentage: (1) the “build-down method” (based on the
value of non-originating materials used); and (2) the “build-up
method” (based on the value of originating materials used). The re-
gional value content of certain automotive goods may also be cal-
culated on the basis of their net cost. Finally, standard accessories,
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spare parts, and tools delivered with a good are considered part of
the material making up the good so long as these items are not
separately classified or invoiced and their quantities and values are
customary. The de minimis rule does not apply in calculating re-
gional value content.

Claims for Preferential Treatment. Under Chapter Six, importers
who wish to claim preferential tariff treatment for a particular
good must be prepared to submit, on the request of the importing
Party’s customs authority, a statement explaining why the good
qualifies as an originating good. A Party may only deny a claim for
preferential treatment through a written determination that the
claim is invalid as a matter of fact or law. The Chapter establishes
a procedure for filing claims for preferential treatment for up to
one year after a good is imported and for seeking a refund of any
excess duties paid. The Chapter also prohibits a Party from penal-
izing an importer if the importer promptly and voluntarily corrects
an incorrect claim and pays any duties owed.

Verification. Each Party must ensure that its customs authority
is empowered to conduct verifications for purposes of determining
whether a good is an originating good. Where an importing Party
determines through a verification that an importer, exporter, or
producer has engaged in a pattern of conduct in providing false or
unsupported statements, declarations, or certifications that a good
is an originating good, the Party may suspend preferential tariff
treatment to identical goods from that importer, exporter, or pro-
ducer until the importing Party determines that the importer, ex-
porter, or producer is in compliance with the rules set out in the
Chapter.

Additional Rules. Chapter Six provides specific rules with respect
to the treatment of (1) packing materials and containers; (2) indi-
rect materials; (3) fungible goods; and (4) sets of goods for purposes
of determining origin. The Chapter provides that a Party may not
treat a good as originating if the good undergoes any operation in
a third country other than being unloaded, reloaded, or preserved
in good condition, or if it is shipped through a third country and
does not remain under the control of customs authorities there. The
Chapter also provides that the Parties will meet to discuss whether
to develop common guidelines for interpreting, applying, and ad-
ministering Chapters Six and Seven.

CHAPTER SEVEN: CUSTOMS ADMINISTRATION AND TRADE FACILITATION

Chapter Seven establishes rules designed to encourage trans-
parency, predictability, and efficiency in the operation of each Par-
ty’s customs procedures and to provide for cooperation between the
Parties on customs matters.

General Principles. In Chapter Seven, each Party commits to ob-
serve certain transparency obligations. Each Party must publish its
customs measures, including on the Internet, and, where possible,
provide opportunity for comments from the public before amending
its customs regulations. Each Party must also provide written ad-
vance rulings, on request, to its importers and to exporters and
producers of the other Party, regarding whether a product qualifies
as an “originating” good under the Agreement, as well as on other
customs matters. In addition, each Party must ensure that import-
ers have access to both administrative and judicial review of cus-
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toms determinations. The Parties must adopt or maintain proce-
dures to release goods from customs promptly and expeditiously
clear express shipments.

Cooperation. Chapter Seven also is designed to enhance customs
cooperation. The Parties are encouraged to give each other advance
notice of customs developments likely to substantially affect the op-
eration of the Agreement. The Chapter calls for the Parties to co-
operate in securing compliance with their respective customs meas-
ures related to the implementation and operation of the provisions
of the Agreement governing importations and exportations. It in-
cludes specific provisions for sharing customs information where a
Party has a reasonable suspicion of unlawful activity relating to its
laws and regulations governing importations.

CHAPTER EIGHT: SANITARY AND PHYTOSANITARY MEASURES

Chapter Eight defines the Parties’ obligations to each other
under the Agreement regarding sanitary and phytosanitary (SPS)
measures. It reflects the Parties’ understanding that implementa-
tion of existing obligations under the WTO Agreement on the Ap-
plication of Sanitary and Phytosanitary Measures (SPS Agreement)
is a shared objective. Nothing in the Agreement imposes new limi-
tations on the United States in terms of maintaining high safety
and inspection standards.

Key Concepts. SPS measures are laws or regulations that protect
human, animal, or plant life or health from certain risks, including
plant- and animal-borne pests and diseases, additives, contami-
nants, toxins, or disease-causing organisms in food and beverages.

Cooperation. The Parties will establish a Committee on SPS Mat-
ters to (i) enhance each Party’s implementation of the WTO SPS
Agreement; (ii) help protect human, animal, or plant life or health;
(i11) enhance consultation and cooperation between the Parties on
SPS matters; and (iv) facilitate bilateral trade.

Dispute Settlement. Neither Party may invoke the Agreement’s
dEiS}:})lute settlement procedures for a matter arising under Chapter

ight.

CHAPTER NINE: TECHNICAL BARRIERS TO TRADE

Chapter Nine builds on WTO rules related to technical barriers
to trade in order to promote transparency, accountability, and co-
operation between the Parties on regulatory issues.

Key Concepts. The term “technical barriers to trade” (TBT) refers
to barriers that may arise in preparing, adopting, or applying vol-
untary product standards, technical regulations, and procedures
used to determine whether a particular good meets a standard or
technical regulation (“conformity assessment procedures”).

International Standards. Chapter Nine requires the Parties to
apply the principles articulated in the WTO TBT Committee’s Deci-
sion on Principles for the Development of International Standards,
Guides and Recommendations in determining what constitutes an
“international standard” within the meaning of the WTO TBT
Agreement. Those principles emphasize the need for openness and
consensus in the development of international standards.

Conformity Assessment. Chapter Nine also provides for a dia-
logue between the Parties on ways to facilitate the acceptance of
conformity assessment results. Each Party will recognize con-
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formity assessment bodies in the territory of the other Party on
terms no less favorable than it accords conformity assessment bod-
ies in its own territory. The Chapter also calls for the Parties to
notify each other of the criteria they use to recognize conformity as-
sessment bodies that perform conformity assessment procedures for
cosmetics, household electrical appliances, and motor vehicles, and
with respect to noise and emissions.

Transparency. Chapter Nine contains various transparency obli-
gations, such as requiring each Party to: (i) allow persons of the
other Party to participate in the development of technical regula-
tions, standards, and conformity assessment procedures on terms
no less favorable than those it accords to its own persons; (ii) trans-
mit regulatory proposals notified under the WI'O TBT Agreement
directly to the other Party; (iii) describe in writing the objectives
of and reasons for a proposed technical regulation or conformity as-
sessment procedure; and (iv) consider comments on such proposals
and respond in writing to significant comments it receives.

Cooperation. Chapter Nine establishes a Committee on Technical
Barriers to Trade through which the Parties will cooperate to ad-
dress technical barriers and improve market access. Annex 9-B es-
tablishes an Automotive Working Group to monitor and facilitate
increased cooperation regarding the development, implementation,
and enforcement of relevant standards, technical regulations, and
conformity assessment procedures with respect to the regulation of
motor vehicles.

Automotive Standards and Technical Regulations. Under Chap-
ter Nine, each Party must ensure that technical regulations related
to motor vehicles are not prepared, adopted, or applied with a view
to or with the effect of creating unnecessary obstacles to inter-
national trade, to the extent provided in Article 2.2 of the WTO
TBT Agreement. In an exchange of letters appended to the Agree-
ment, Korea has also taken on specific commitments with respect
to auto emission standards and regulations relating to self-certifi-
cation of automotive safety standards. Furthermore, in the Feb-
ruary 10, 2011 Exchange of Letters, Korea committed to allow U.S.
manufacturers that sell 25,000 or fewer “originating” vehicles in
Korea to be considered as meeting all Korean safety regulations
provided the vehicles are certified to U.S. safety standards. For all
regulatory measures that would require a substantial change in
motor vehicle design or technology, Korea also agreed to provide a
period between the date a regulation is issued and the date manu-
facturers must comply with it that is usually not less than one
year, and to conduct post-implementation reviews of existing sig-
nificant regulations affecting motor vehicles to assess whether the
regulations remain appropriate.

CHAPTER TEN: TRADE REMEDIES

Safeguards. Section A of Chapter Ten establishes a safeguard
procedure that will be available to aid domestic industries that sus-
tain or are threatened with serious injury due to increased imports
resulting from tariff reduction or elimination under the Agreement.
As part of this process, each Party shall notify the other Party on
initiation of an investigation and consult with the other Party as
far in advance of a safeguard measure as practicable.
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Chapter Ten authorizes a Party to impose temporary duties on
an imported originating good if, as a result of the reduction or
elimination of a duty under the Agreement, the good is being im-
ported in such increased quantities and under such conditions as
to constitute a substantial cause of serious injury, or threat of seri-
ous injury, to a domestic industry producing a “like” or “directly
competitive” good.

Unless the exporting Party agrees otherwise, a safeguard meas-
ure may be applied on a good only during the Agreement’s “transi-
tion period” (as defined in Article 10.6) for phasing out duties on
the good. A safeguard measure may take one of two forms—a tem-
porary increase in duties to NTR (MFN) levels or a temporary sus-
pension of duty reductions called for under the Agreement. In “crit-
ical circumstances,” the importing Party may, after 45 days have
passed since initiation of the investigation, impose provisional re-
lief for up to 200 days, based on a preliminary determination, while
its investigation of the matter is underway. The Agreement pro-
vides an alternative form of safeguard measure for duties applied
to a good on a seasonal basis.

A Party may not impose a safeguard measure under Chapter Ten
more than once on any good. A safeguard measure may be in place
for an initial period of up to two years. A Party may extend a
measure for an additional year, if it determines that the industry
is adjusting and the measure remains necessary to facilitate ad-
justment and prevent or remedy serious injury. If a measure lasts
more than one year, the Party must scale it back at regular inter-
vals.

If a Party imposes a safeguard measure, that Party must provide
offsetting trade compensation to the other Party. No later than 30
days after it applies a safeguard measure, the respective Party
shall afford an opportunity for consultations with the other Party
regarding compensation. If the Parties cannot agree on the amount
or nature of the compensation, the exporting Party may unilater-
ally suspend “substantially equivalent” trade concessions that it
has made to the importing Party.

The February 10, 2011 Exchange of Letters includes a special
safeguard for goods of tariff heading 8703 or 8704 (i.e., cars and
trucks). Under the special safeguard, a Party may apply a safe-
guard using the procedures set forth in Chapter Ten, with the fol-
lowing modifications: a safeguard may be applied on a good for an
additional ten years after the “transition period” for phasing out
duties on the good; a Party may impose a safeguard measure more
than once on any good; the safeguard measure may be extended for
an additional two years; there is no obligation to scale back a safe-
guard at regular intervals; there are fewer procedural require-
ments for critical circumstances; and the Party applying the safe-
guard is not subject to the suspension of trade concessions for up
to two years after the safeguard is applied if it does not agree with
the exporting Party on tariff reductions or other compensation.

Global Safeguards. Chapter Ten provides that each Party main-
tains its right to take action against imports from all sources under
the WTO Agreement on Safeguards. A Party may exclude imports
of an originating good from the other Party from a global safeguard
measure if those imports are not a substantial cause of serious in-
jury or do not create a threat of serious injury. A Party may not
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apply a safeguard measure under Chapter Ten at the same time
that it applies a safeguard measure on the same good under the
WTO Safeguards Agreement.

Antidumping and Countervailing Duties. Section B of Chapter
Ten confirms that each Party retains its rights and obligations
under the WTO Agreement with regard to the application of anti-
dumping and countervailing duties. A Party must notify the other
when it receives an antidumping or countervailing duty petition
concerning imports from the other Party and afford the other Party
a meeting or other similar opportunities regarding the application,
consistent with the Party’s law. With respect to anti-dumping
cases, following a preliminary affirmative determination, the Par-
ty’s competent authorities must provide exporters of the other
Party due consideration and adequate opportunity for consultations
regarding proposed price or quantity undertakings that could sus-
pend the investigation. With respect to countervailing duty inves-
tigations, following a preliminary affirmative determination, the
Party’s competent authorities must provide the other Party and ex-
porters of the other Party due consideration and adequate oppor-
tunity for consultations regarding proposed price or quantity un-
dertakings that could suspend the investigation. Antidumping and
countervailing duty measures may not be challenged under the
Agreement’s dispute settlement procedures.

Committee on Trade Remedies. Section C of the Chapter creates
a Committee on Trade Remedies whose functions include (i) en-
hancing each Party’s understanding of the other’s trade remedy
laws, policies, and practices; (ii) improving cooperation on trade
remedies matters; and (iii) discussing topics of mutual interest.

CHAPTER ELEVEN: INVESTMENT

Chapter Eleven establishes rules to protect investors from one
Party against wrongful or discriminatory government actions when
they invest or attempt to invest in the other Party’s territory. The
Chapter’s provisions reflect traditional standards incorporated in
earlier U.S. bilateral investment treaties, previous free trade agree-
ments, and customary international law.

Key Concepts. Under Chapter Eleven, the term “investment” cov-
ers all forms of investment, including enterprises, securities, debt,
intellectual property rights, licenses, and contracts. Chapter Eleven
covers both investments existing when the Agreement enters into
force and future investments. The term “investor of a Party” en-
compasses U.S. and Korean nationals as well as firms (including
branches) established in one of the Parties.

General Principles. Under the Agreement, investors enjoy six
basic protections: (1) the right to non-discriminatory treatment rel-
ative both to domestic investors and investors of non-Parties; (2)
limits on imposition by the host Party of “performance require-
ments;” (3) the right to free transfer of funds related to an invest-
ment; (4) the guarantee that expropriation will be done in accord-
ance with customary international law standards; (5) the right to
the minimum standard of treatment of aliens required by cus-
tomary international law; and (6) the right to hire key managerial
personnel without regard to nationality. (As to this last protection,
a Party may require that a majority of the board of directors be of
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a particular nationality, as long as this does not prevent the inves-
tor from controlling its investment.)

Sectoral Coverage and Non-Conforming Measures. With the ex-
ception of investments in or by regulated financial institutions
(which are treated in Chapter Thirteen), Chapter Eleven generally
applies to all sectors, including service sectors. However, each
Party has listed in Annexes I and II particular measures or sectors
for which it negotiated an exemption from the Chapter’s obligations
relating to national treatment, NTR (MFN), performance require-
ments, or senior management and boards of directors (“non-con-
forming measures”). Annex I contains each Party’s list of existing
non-conforming measures at the central and regional levels of gov-
ernment. The United States has scheduled an exemption from all
aforementioned obligations for all existing state measures. All ex-
isting local measures are exempted for both Parties without the
need to be listed. If a Party liberalizes any of these non-conforming
Annex I measures, it must thereafter maintain the measure at
least at that level of openness. In Annex II, each Party has listed
sectors or activities in which it reserves the right to maintain exist-
ing or adopt future non-conforming measures. (As described below,
Annexes I and II also include exemptions from Chapter Twelve
(Cross-Border Trade in Services).)

Investor-State Disputes. Chapter Eleven provides a mechanism
for an investor of a Party to submit to binding international arbi-
tration a claim for damages against the other Party. The investor
may assert that the Party has breached a substantive obligation
under the Chapter or that the Party has breached an “investment
agreement” with, or an “investment authorization” granted to, the
investor or a covered investment that the investor owns or controls.
“Investment agreements” and “investment authorizations” are ar-
rangements between an investor and a host government based on
contracts and authorizations, respectively. These terms are defined
in the Chapter.

Chapter Eleven affords public access to information on investor-
State arbitrations conducted pursuant to the Agreement. For exam-
ple arbitration hearings will generally be open to the public and
key documents will be publicly available, with exceptions for con-
fidential business information. The Parties also authorize arbitral
tribunals to accept amicus submissions from the public. In addi-
tion, the Chapter includes provisions similar to those used in U.S.
courts to dispose quickly of claims a tribunal finds to be frivolous.
Finally, within three years after the Agreement enters into force
the Parties will consider whether to establish an appellate body, or
similar mechanism, to review arbitral awards that tribunals render
under the Chapter.

Chapter Eleven confirms the Parties’ understanding that, “except
in rare circumstances,” nondiscriminatory regulatory actions de-
signed and applied to meet legitimate public welfare objectives,
such as public health, safety, and the environment, are not indirect
expropriations. The Chapter also provides a list of factors to be con-
sidered in determining whether a taxation measure constitutes an
expropriation.

The Agreement does not require the United States to give Ko-
rean investors greater substantive rights than U.S. companies al-
ready enjoy in the United States.
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CHAPTER TWELVE: CROSS-BORDER TRADE IN SERVICES

Chapter Twelve governs measures affecting cross-border trade in
services between the Parties. Certain provisions also apply to
measures affecting investments to supply services.

Key Concepts. Under the Agreement, cross-border trade in serv-
ices covers supply of a service:

e from the territory of one Party into the territory of the
other Party (e.g., electronic delivery of services from the United
States to Korea);

e in the territory of a Party by a person of that Party to a
person of the other Party (e.g., a Korean company provides
services to U.S. visitors in Korea); and

e by a national of a Party in the territory of the other Party
(e.g., a U.S. lawyer provides legal services in Korea).

Chapter Twelve should be read together with Chapter Eleven
(Investment), which establishes rules pertaining to the treatment
of service firms that choose to provide their services through a local
presence, rather than cross-border. Chapter Twelve applies where,
for example, a service supplier is temporarily present in a territory
of a Party and does not operate through a local investment.

General Principles. Among Chapter Twelve’s core obligations are
requirements to provide national treatment and NTR (MFN) treat-
ment to service suppliers of the other Party. Thus, each Party must
treat service suppliers of the other Party no less favorably than its
own suppliers or those of any other country. This commitment ap-
plies to state and local governments as well as the national govern-
ment. The Chapter’s provisions apply to existing service suppliers
as well as to those who seek to supply services. The Parties are
prohibited from requiring firms to establish a local presence as a
condition for supplying a service on a cross-border basis. In addi-
tion, certain types of market access restrictions on the supply of
services (e.g., that limit the number of firms that may offer a par-
ticular service or that restrict or require specific types of legal
structures or joint ventures with local companies in order to supply
a service) are also barred. The Chapter’s market access rules apply
both to services supplied on a cross-border basis and through a
local investment.

Sectoral Coverage and Non-Conforming Measures. Chapter
Twelve applies across virtually all services sectors. The Chapter ex-
cludes financial services (which are addressed in Chapter Thir-
teen), except that certain provisions of Chapter Twelve apply to in-
vestments in financial services that are not regulated as financial
institutions and are covered by Chapter Eleven (Investment). In
addition, Chapter Twelve does not cover air transportation, al-
though it does apply to specialty air services and aircraft repair
and maintenance.

Each Party has listed in Annexes I and II measures or sectors
for which it negotiated exemptions from Chapter Twelve’s core obli-
gations (national treatment, NTR (MFN), local presence, and mar-
ket access). Annex I contains the list of existing non-conforming
measures at the central and regional level of government. Our cov-
erage under the market access discipline is the same as our com-
mitments under the WTO General Agreement on Trade in Services,
with the right to take measures not inconsistent with those com-
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mitments. The United States has scheduled an exemption from na-
tional treatment, NTR (MFN), and local presence for all existing
state measures. All existing local measures are exempted for both
Parties without the need to be listed. However, once a Party liber-
alizes any of these non-conforming Annex I measures, it must
thereafter maintain the measure at least at that level of openness.
Each Party has listed in Annex II sectors or activities in which it
reserves the right to adopt or maintain future non-conforming
measures.

Specific Commitments. Chapter Twelve includes a comprehensive
definition of express delivery services under which each Party must
provide national treatment, NTR (MFN) treatment, and additional
benefits to express delivery services of the other Party. The Chap-
ter provides that the Parties will try to maintain the level of mar-
ket openness for express delivery services they provided on the
date the Agreement was signed, and a Party may request consulta-
tions with the other if it believes the other Party is not maintain-
ing that level of access. The Chapter also addresses the issue of
postal monopolies directing revenues derived from monopoly postal
services to confer an advantage on express delivery services. In an
exchange of letters appended to the Agreement, Korea has com-
mitted to expand the current exceptions to the Korean Postal
Authority’s monopoly to include all international document delivery
services. In a further letter signed along with the Agreement,
Korea has expressed its intention to gradually increase the scope
of permitted private delivery services in other areas as well.

Transparency and Domestic Regulation. Provisions on trans-
parency and domestic regulation complement the core rules of
Chapter Twelve. The transparency rules apply to the development
and application of regulations governing services. The Chapter’s
rules on domestic regulation govern the operation of approval and
licensing systems for service suppliers. Like the Chapter’s market
access rules, its provisions on transparency and domestic regula-
tion cover services supplied both on a cross-border basis and
through a local investment.

Exclusions. Chapter Twelve does not apply to any service sup-
plied “in the exercise of governmental authority”—that is, a service
that is provided on a non-commercial and non-competitive basis.
Chapter Twelve also does not apply to government subsidies. In ad-
dition, the Chapter makes clear that the Agreement does not im-
pose any obligation on a Party with respect to its immigration
measures, including admission or conditions of admission for tem-
porary entry.

CHAPTER THIRTEEN: FINANCIAL SERVICES

Chapter Thirteen provides rules governing each Party’s treat-
ment of: (1) financial institutions of the other Party; (2) investors
of the other Party, and their investments, in financial institutions;
and (3) cross-border trade in financial services.

Key Concepts. The Chapter defines a “financial institution” as
any financial intermediary or other institution authorized to do
business and regulated or supervised as a financial institution
under the law of the Party where it is located. A “financial service”
is any service of a financial nature, including, insurance, banking,
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securities, asset management, financial information and data proc-
essing services, and financial advisory services.

General Principles. Chapter Thirteen’s core obligations parallel
those in Chapters Eleven (Investment) and Twelve (Cross-Border
Trade in Services). Specifically, Chapter Thirteen imposes rules re-
quiring national treatment and NTR (MFN) treatment, prohibits
certain quantitative restrictions on market access of financial insti-
tutions, and bars restrictions on the nationality of senior manage-
ment. As appropriate, these rules apply to measures affecting fi-
nancial institutions, investors and investments in financial institu-
tions of another Party, and services companies that are currently
supplying and that seek to supply financial services on a cross-bor-
der basis. The rules do not apply to measures adopted or main-
tained by a Party relating to certain specified services and activi-
ties unless a Party allows its financial institutions to compete with
a public entity or a financial institution to supply such services and
activities. Chapter Thirteen includes broad flexibility and safe-
guards, including the prudential and monetary and exchange rate
exceptions, to ensure that governments may continue to regulate
the financial sector and take action to ensure the stability and in-
tegrity of the financial system in a financial crisis.

Non-Conforming Measures. Similar to Chapters Eleven and
Twelve, each Party has listed in an annex (Annex III) particular
measures for which it negotiated exemptions from the Chapter’s
core obligations. Existing non-conforming U.S. state and local laws
and regulations are exempted from these obligations. Once a Party,
including a state or local government, liberalizes one of these non-
conforming measures, however, it must, in most cases, maintain
the measure at least at that new level of openness.

Other Provisions. Chapter Thirteen also includes provisions on
regulatory transparency, “new” financial services, self-regulatory
organizations, and the expedited availability of insurance products.

Relationship to Other Chapters. Measures that a Party applies to
financial services suppliers of the other Party, other than regulated
financial institutions, that make or operate investments in the Par-
ty’s territory are covered principally by Chapter Eleven (Invest-
ment) and certain provisions of Chapter Twelve (Cross-Border
Trade in Services). In particular, the core obligations of Chapter
Eleven apply to such measures, as do the market access, trans-
parency, and domestic regulation provisions of Chapter Twelve.
Chapter Thirteen incorporates by reference certain provisions of
Chapter Eleven, such as those relating to transfers and expropria-
tion.

Additional Commitments. Pursuant to the Chapter’s annexes and
an exchange of letters appended to the Agreement, Korea has
taken on specific commitments to establish a more transparent fi-
nancial regulatory regime, ensure that a government-owned insur-
ance supplier will not be provided competitive advantages, and
allow U.S. financial institutions in Korea to transfer information
out of Korea for data processing to take advantage of global econo-
mies of scale.

CHAPTER FOURTEEN: TELECOMMUNICATIONS

Chapter Fourteen includes disciplines beyond those imposed
under Chapters Eleven (Investment) and Twelve (Cross-Border
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Trade in Services) on regulatory measures affecting telecommuni-
cations trade and investment between the Parties. It is designed to
ensure that service suppliers of each Party have non-discriminatory
access to and use of public telecommunications networks and serv-
ices in the territory of the other Party. In addition, each Party
must regulate its major telecommunications suppliers in ways that
will help ensure a level playing field for new entrants. Each Party
also commits to ensure that its telecommunications regulations are
set by independent regulators applying transparent procedures.

Key Concepts. Under Chapter Fourteen, a “public telecommuni-
cations service” is any telecommunications service that a Party re-
quires to be offered to the public generally. The term includes voice
and data transmission services, but does not include “value-added
services” (e.g., services that enable users to create, store, or process
information over a network). A “major supplier” is a company that,
by virtue of its market position or control over certain facilities, can
materially affect the terms of participation in the market.

Competition. Chapter Fourteen establishes rules promoting effec-
tive competition in telecommunications services. The Chapter in-
cludes commitments by each Party to:

e ensure that all service suppliers of the other Party that
seek to access or use a public telecommunications network in
the Party’s territory can do so on reasonable and non-discrimi-
natory terms (e.g., Korea must ensure that its public phone
companies do not provide preferential access to Korean banks
or Internet service providers, to the detriment of U.S. competi-
tors);

e ensure that the other Party’s telecommunications suppliers
have the right to interconnect their networks with public tele-
communications networks in the Party’s territory;

e ensure that telecommunications suppliers of the other
Party are permitted to connect leased lines with public tele-
communications networks in the Party’s territory; and

e impose disciplines on the behavior of “major suppliers,”
such as ensuring that major suppliers provide interconnection
at cost-oriented rates and do not impose unreasonable or dis-
criminatory conditions or limitations on the resale of their
services.

Regulation. The Chapter addresses key regulatory concerns that
may create barriers to trade and investment in telecommunications
services. In particular, each Party:

e will maintain or adopt procedures that will help ensure a
transparent telecommunications regulatory regime, including
requirements to publish interconnection agreements and serv-
ice tariffs and provide meaningful opportunities for interested
parties to participate in telecommunications rulemaking;

e will require its telecommunications regulator to resolve
disputes between suppliers and provide foreign suppliers the
right to seek judicial review of those decisions; and

e may elect to deregulate telecommunications services when
competition emerges and certain standards are met.

Technological Choice. The Chapter contains innovative provisions
designed to ensure that the Parties avoid limiting the technologies
telecommunications suppliers may choose to use to provide their
services.
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CHAPTER FIFTEEN: ELECTRONIC COMMERCE

Chapter Fifteen establishes rules designed to prohibit discrimi-
natory regulation of electronic trade in digitally encoded products
such as computer programs, video, images, and sound recordings.
The provisions in this and other recent U.S. free trade agreements
represent a major advance over previous international under-
standings on this subject.

Customs Duties. Chapter Fifteen provides that a Party may not
impose customs duties on digital products of the other Party that
are either transmitted electronically or fixed on a carrier medium.

Non-Discrimination. The Parties will apply the principles of na-
tional treatment and NTR (MFN) treatment to trade in electroni-
cally-transmitted digital products. Thus, a Party may not discrimi-
nate against digital products that have a nexus to the other Party’s
territory (e.g., creation, production, or first sale there) or to other-
wise afford protection to products with a connection to its own ter-
ritory. Nor may a Party provide less favorable treatment to digital
products that have a nexus to the other Party than it gives to like
products that have a link to a third country. These non-discrimina-
tion rules do not apply to non-conforming measures adopted under
Chapter Eleven (Investment), Twelve (Cross-Border Trade in Serv-
ices), or Thirteen (Financial Services).

Additional Provisions. Chapter Fifteen contains additional provi-
sions relating to electronic authentication and electronic signa-
tures, online consumer protection, and paperless trade administra-
tion. The Chapter also establishes mutually agreed principles re-
garding the access to and use of the Internet for electronic com-
merce.

CHAPTER SIXTEEN: COMPETITION-RELATED MATTERS

Chapter Sixteen addresses competition laws, government-des-
ignated monopolies, state enterprises, and consumer protection.

Competition Laws. Each Party must maintain laws prohibiting
anticompetitive business conduct and take appropriate action with
respect to such conduct. Each Party must also maintain an author-
ity responsible for enforcing its national competition laws. The
Chapter affirms that the enforcement policy of each Party’s na-
tional competition authority is to treat persons of the other Party
no less favorably than their own nationals.

Chapter Sixteen obligates each Party to provide certain proce-
dural protections in enforcement proceedings convened under its
competition law. Specifically, each Party must ensure that any per-
son that is subject to an administrative enforcement proceeding is
provided a right to be heard, to present and rebut evidence, and
to cross-examine witnesses. In addition, each Party must ensure
that a person subjected to a sanction or remedy under the Party’s
competition law can ask a court to review it. The Chapter also re-
quires each Party to empower its national competition authorities
to settle their administrative or civil enforcement actions by mu-
tual agreement with the subject of the enforcement action.

Designated Monopolies. Chapter Sixteen sets specific rules that
apply with respect to any monopoly owned or controlled by a Par-
ty’s national government and any private business to which a Party
provides monopoly rights after the Agreement takes effect. The



29

Party must ensure that any such entity: (1) abides by the Party’s
obligations under the Agreement whenever it exercises govern-
mental authority delegated to it by the Party in connection with
the monopoly product; (2) purchases or sells the monopoly product
in accordance with commercial considerations; (3) provides non-
discriminatory treatment to the other Party’s investments, goods,
and service suppliers in its purchase or sale of the monopoly prod-
uct; and (4) does not use its monopoly position to engage in anti-
competitive practices in markets outside its monopoly mandate
that harm the other Party’s investments.

State Enterprises. The Chapter also establishes rules governing
each Party’s responsibility for non-monopoly enterprises it owns or
controls. Each Party must ensure that its state enterprises accord
non-discriminatory treatment in the sale of their products to the
other Party’s investments and abide by the Party’s obligations
under the Agreement in exercising any governmental authority
that the Party has delegated to it.

Cross-Border Consumer Protection. Chapter Sixteen commits the
Parties to cooperate, in appropriate cases of mutual concern, in the
enforcement of their consumer protection laws. The Chapter pro-
vides that the Parties will also work to strengthen cooperation be-
tween their consumer protection agencies.

Dispute Settlement. Some of the Chapter’s provisions are not sub-
ject to the Agreement’s dispute settlement procedures, including
provisions covering competition laws and consumer protection. The
Chapter’s rules addressing designated monopolies and state enter-
prises, however, are subject to those procedures.

CHAPTER SEVENTEEN: GOVERNMENT PROCUREMENT

Chapter Seventeen provides suppliers in each Party with addi-
tional access to the other Party’s national government procurement
market.

The Chapter reaffirms each Party’s rights and obligations under
the WTO Agreement on Government Procurement (GPA), and con-
firms the Parties’ intention to apply the APEC Non-Binding Prin-
ciples on Government Procurement, as appropriate, to all govern-
ment procurement not covered under the GPA and the Agreement.

Coverage and Thresholds. Chapter Seventeen applies to procure-
ments by those government departments, agencies, and enterprises
listed in each Party’s schedule of goods and services valued above
certain dollar thresholds. Specifically, the Chapter applies to pro-
curements by listed agencies of the “central government,” which for
the United States means the federal government, of goods and
services valued at $100,000 or more and construction services val-
ued at $7,407,000 or more. The threshold for goods and services is
substantially lower than the threshold applied under the GPA—
hence expanding market opportunities in both countries.

General Principles and Procurement Procedures. Chapter Seven-
teen incorporates a number of provisions from the GPA, including
commitments to national treatment of persons of the other Party
and requirements governing the conduct of procurements. The
Chapter expands on the GPA by incorporating important improve-
ments that reflect emerging practices in procurement, such as re-
ducing the tendering period in cases where procurement notices
and other procurement information are made available electroni-
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cally; reducing the tendering period for off-the-shelf goods and serv-
ices; and encouraging use of electronic procurement. In addition, in
procurements subject to the Agreement, a government agency may
adopt or apply technical specifications that require suppliers to
comply with generally applicable laws regarding fundamental prin-
ciples and rights at work and acceptable conditions of work in the
territory where the supplier makes the product or performs the
service that the agency will purchase.

CHAPTER EIGHTEEN: INTELLECTUAL PROPERTY RIGHTS

Chapter Eighteen complements and enhances existing inter-
national standards for the protection of intellectual property and
iche enforcement of intellectual property rights, consistent with U.S.
aw.

General Provisions. Chapter Eighteen commits each Party to rat-
ify or accede to several agreements on intellectual property rights
by the date the Agreement enters into force, including the WIPO
Copyright Treaty, the Convention Relating to the Distribution of
Programme-Carrying Signals Transmitted by Satellite, the WIPO
Performances and Phonograms Treaty, the International Conven-
tion for the Protection of New Varieties of Plants, the Trademark
Law Treaty, and the Patent Cooperation Treaty. The United States
is already a party to these agreements. With very limited excep-
tions, each Party commits to provide national treatment to the
other Party’s nationals with respect to the enjoyment and protec-
tion of the intellectual property rights covered by the Chapter.

Trademarks and Geographical Indications. Each Party must pro-
tect trademarks and geographical indications, including by refusing
protection or recognition of a geographical indication that is likely
to cause confusion with a preexisting trademark. The Chapter calls
for trademarks to include certification marks, and for geographical
indications to be eligible for protection as trademarks. Each Party
must establish an electronic system for applying for, registering
and maintaining trademarks, as well as an online database, with
efficient and transparent procedures governing applications. Fur-
thermore, each Party’s Internet domain name management system
must include a dispute resolution procedure to address trademark
cyber-piracy.

Copyright and Related Rights. Under Chapter Eighteen, the Par-
ties must provide broad protection for copyright and related rights,
affirming and building on rights set out in several international
agreements. For instance, each Party must provide copyright pro-
tection for the life of the author plus at least 70 years (for works
measured by a person’s life), or at least 70 years (for corporate
works). The Chapter clarifies that the right to reproduce literary
and artistic works, phonograms, and performances encompasses
temporary copies, an important principle in the digital realm. Each
Party must also provide a right of communication to the public,
which will further ensure that the right holder has the exclusive
right to authorize making protected works available online. Each
Party must also protect the rights of performers and producers of
phonograms.

To curb copyright piracy, each Party must ensure that its govern-
ment agencies use only legitimate computer software, setting an
example for the private sector. The Chapter also includes provi-
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sions on anti-circumvention, under which the Parties commit to
prohibit tampering with technology used to protect copyrighted
works. In addition, Chapter Eighteen sets out obligations with re-
spect to the liability of Internet service providers in connection
with copyright infringements that take place over their networks.
Recognizing the importance of satellite broadcasts, Chapter Eight-
een provides that each Party will protect encrypted program-car-
rying satellite signals. The Chapter obligates the Parties to extend
protection to the signals themselves, as well as to the content con-
tained in the signals.

Patents. Chapter Eighteen also includes a variety of provisions
for the protection of patents. Each Party is obligated to make pat-
ents available for any invention, subject to limited exclusions, and
each Party confirms that patents will be available for any new uses
or methods of using a known product. To guard against arbitrary
revocation of patents, each Party must limit the grounds for revok-
ing a patent to the grounds that would have justified a refusal to
grant the patent. Under Chapter Eighteen, each Party shall adjust
the term of a patent to compensate for unreasonable delays in
granting the patent and, for certain pharmaceutical products, to
compensate for unreasonable curtailment of the effective patent
term as a result of the marketing approval process for such prod-
ucts.

Certain Regulated Products. Chapter Eighteen includes addi-
tional specific provisions relating to pharmaceuticals and agricul-
tural chemicals. Among other things, the Chapter provides for the
protection of information concerning product safety or efficacy, in-
cluding test data that a company submits in seeking marketing ap-
proval for such products, by precluding other firms from relying on
the information. It provides specific periods for such protection—at
least five years for pharmaceuticals and ten years for agricultural
chemicals. This means, for example, that during the period of pro-
tection, safety and efficacy information that a company submits for
approval of a new agricultural chemical product cannot be used
without that company’s consent in granting approval to another
company to market a combination product. The Chapter’s rules
protecting information concerning pharmaceutical product safety
and efficacy are subject to a public health exception. Chapter
Eighteen also requires the Parties to adopt measures to prevent
the marketing of a competing pharmaceutical product during the
term of a patent covering the original innovative product. The Feb-
ruary 10, 2011 Exchange of Letters allows Korea three years from
the date the Agreement enters into force to implement measures in
its marketing approval process to prevent persons from marketing
a patented product without the consent of the patent holder.

Public Health. Chapter Eighteen expresses the Parties’ under-
standing that a Party’s obligations under the Chapter do not and
should not prevent it from taking measures to protect public health
by promoting access to medicines for all.

Enforcement Provisions. The Chapter also imposes obligations
with respect to the enforcement of intellectual property rights in
civil proceedings, criminal proceedings, and at the border. For ex-
ample, each Party must provide that, when determining damages
in civil proceedings involving copyright infringement or trademark
counterfeiting, its judicial authorities must be able to take into ac-
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count the value of the legitimate goods as well as the infringer’s
profits. Each Party must also provide for damages based on a fixed
range (i.e., “statutory damages”) as an option that the right holder
can elect instead of actual damages.

Chapter Eighteen further provides that each Party’s law enforce-
ment agencies must have the authority to seize suspected pirated
and counterfeit goods and the equipment used to make or transmit
them. Each Party must also give its courts authority to order the
forfeiture and/or destruction of these items. Chapter Eighteen also
provides that each Party must establish criminal procedures and
penalties for certain cases of trademark counterfeiting and copy-
right and related rights piracy.

Each Party must also empower its law enforcement agencies to
take enforcement action at the border against pirated or counterfeit
goods without waiting for a right holder to file a formal complaint.

CHAPTER NINETEEN: LABOR

Chapter Nineteen sets out the Parties’ commitments and under-
takings regarding trade-related labor rights.

Fundamental Labor Rights. Each Party commits to adopt and
maintain in its statutes, regulations, and practice certain enumer-
ated labor rights, as stated in the 1998 ILO Declaration on Funda-
mental Principles and Rights at Work and its Follow Up. Specifi-
cally, these are (1) freedom of association; (2) the effective recogni-
tion of the right to collective bargaining; (3) the elimination of all
forms of forced or compulsory labor; (4) the effective abolition of
child labor and, for purposes of the Agreement, a prohibition on the
worst forms of child labor; and (5) the elimination of discrimination
in respect of employment and occupation. In order to establish a
violation of this obligation, a Party must demonstrate that the
other Party has failed to comply in a manner affecting trade or in-
vestment between the Parties. Neither Party may waive or other-
wise derogate from its statutes or regulations implementing this
obligation in a manner affecting bilateral trade or investment
where the waiver or derogation would be inconsistent with one of
the enumerated rights. For the United States, the Chapter’s provi-
sions regarding fundamental labor rights apply to federal law only.

Effective Enforcement. Each Party commits not to fail to effec-
tively enforce its labor laws on a sustained or recurring basis in a
manner affecting trade or investment between the Parties. The
Chapter defines “labor laws” to include laws directly related to the
ILO fundamental labor rights as well as laws providing for accept-
able conditions of work with respect to minimum wages, hours of
work, and occupational safety and health, and laws providing labor
protections for children and minors, including a prohibition on the
worst forms of child labor. For the United States, “labor laws” in-
cludes federal statutes and regulations addressing these areas, but
does not cover state or local labor laws.

Procedural Guarantees. Each Party commits to afford procedural
guarantees that ensure workers and employers have access to tri-
bunals for the enforcement of its labor laws. To this end, each
Party must ensure that proceedings before these tribunals are fair,
equitable, and transparent and comply with due process of law. De-
cisions of such tribunals must be in writing, made available to the
parties to the proceedings and the public, and based on information
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or evidence in respect of which the parties were offered the oppor-
tunity to be heard. In addition, hearings in such proceedings must
be open to the public, except where the administration of justice
otherwise requires. Each Party also commits to make remedies
available to ensure the enforcement of its labor laws. Such rem-
edies might include orders, fines, penalties, or temporary workplace
closures.

Dispute Settlement. Chapter Nineteen provides for cooperative
consultations as a first step if a Party considers that the other
Party is not complying with its obligations under the Chapter. The
complaining Party may, after an initial 60-day consultation period
under Chapter Nineteen, invoke the Agreement’s general dispute
settlement mechanism by requesting additional consultations or a
meeting of the Agreement’s cabinet-level Joint Committee under
Chapter Twenty-Two (Institutional Provisions and Dispute Settle-
ment). If the Committee is unable to resolve the dispute, the mat-
ter may be referred to a dispute settlement panel.

Institutional Arrangements and Cooperation. Chapter Nineteen
establishes a senior-level Labor Affairs Council to oversee the
Chapter’s implementation and to provide a forum for consultations
and cooperation on labor matters. Each Party must designate an
office to serve as contact point for communications with the other
Party and the public regarding the Chapter. Each Party’s contact
point must provide transparent procedures for the submission, re-
ceipt, and consideration of communications from the public relating
to the Chapter.

The chapter also creates a cooperation mechanism through which
the Parties will collaborate to address labor matters of common in-
terest. In particular, the mechanism will assist the Parties to es-
tablish priorities for, and carry out, cooperative activities relating
to such topics as: fundamental rights and their effective applica-
tion; social safety net programs; and labor-management relations.

CHAPTER TWENTY: ENVIRONMENT

Chapter Twenty sets out the Parties’ commitments and under-
takings regarding environmental protection.

General Principles. Each Party must strive to ensure that its en-
vironmental laws provide for and encourage high levels of environ-
mental protection and continue to improve its respective levels of
environmental protection. Each Party also commits not to waive or
otherwise derogate from its environmental laws to weaken or re-
duce the levels of environmental protection in a manner affecting
trade or investment between the Parties other than pursuant to
any provision in its environmental law providing for waivers or
derogations. Chapter Twenty further includes commitments to en-
hance cooperation between the Parties in environmental matters
and encourages the Parties to develop voluntary, market-based
mechanisms as one means for achieving and sustaining high levels
of environmental protection.

Multilateral Environmental Agreements. The Chapter recognizes
that certain multilateral environment agreements (MEAs) play an
important role globally and domestically in protecting the environ-
ment. The Chapter includes a provision requiring each Party to
adopt, maintain, and implement laws, regulations, and all other
measures to fulfill its obligations under certain MEAs to which
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both governments are parties (“covered agreements”). To establish
a violation of this obligation a Party must demonstrate that the
other Party has failed to comply in a manner affecting trade or in-
vestment between the Parties.

Chapter Twenty provides that in the event of any inconsistency
between a Party’s obligations under the Agreement and a covered
agreement, the Party must seek to balance its obligation under
both agreements, but this will not preclude a Party from taking
measures to comply with the covered agreement as long as the
measure’s primary purpose is not to impose a disguised restriction
on trade.

Effective Enforcement. The Chapter commits each Party not to
fail to effectively enforce its environmental laws, and its laws, regu-
lations, and other measures to fulfill its obligations under the cov-
ered agreements, on a sustained or recurring basis in a manner af-
fecting trade or investment between the Parties. For the United
States, “environmental laws” comprise federal environmental stat-
utes and regulations promulgated under those statutes that are en-
forceable by action of the federal government.

Procedural Matters. The Chapter requires each Party to make ju-
dicial, quasi-judicial, or administrative proceedings available to
sanction or remedy violations of its environmental laws. Each
Party must ensure that these proceedings are fair, equitable, and
transparent, and, to this end, comply with due process of law and
are open to the public, except where the administration of justice
otherwise requires. Each Party must also ensure that interested
persons may request the Party’s competent authorities to inves-
tigate alleged violations of its environmental laws and that those
authorities duly consider such requests. Each Party must also
make appropriate and effective remedies available for violations of
its environmental laws. These remedies may include, for example,
fines, injunctions, or requirements to take remedial action or pay
for the cost of containing or cleaning up pollution.

Environmental Performance. Each Party will encourage the de-
velopment and use of flexible, voluntary, and incentive-based mech-
anisms for environmental protection and will also encourage the
development and improvement of goals and indicators for meas-
uring environmental performance as well as flexible means for
achieving performance goals.

Institutional Arrangements and Cooperation. Chapter Twenty es-
tablishes a senior-level Environment Affairs Council to oversee im-
plementation of the Chapter. The Council will provide for the pub-
lic to participate in its work, including by affording an opportunity
at each Council meeting, unless the Parties otherwise agree, for the
public to express views on how the Chapter is being implemented.
The Council must also provide appropriate opportunities for the
public to participate in the development and implementation of
joint environmental activities, including those developed under a
separate bilateral environmental cooperation agreement that the
Parties have signed.

Public Participation and Submissions. Each Party must provide
for the receipt and consideration of submissions from persons of a
Party on matters related to implementation of the Chapter. Each
Party will also convene a national advisory committee to solicit
views on those matters and to submit to the Joint Committee a
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written report on the implementation of the Chapter’s public par-
ticipation provisions within 180 days after the Agreement enters
into force.

Dispute Settlement. Chapter Twenty provides for cooperative con-
sultations as a first step if a Party considers that the other Party
is not complying with its obligations under the Chapter. The com-
plaining Party may, after an initial 60-day consultation period, in-
voke the Agreement’s general dispute settlement mechanism by re-
questing additional consultations or a meeting of the Joint Com-
mittee under Chapter Twenty-Two (Institutional Provisions and
Dispute Settlement). If the Joint Committee is unable to resolve
the (%ispute, the matter may be referred to a dispute settlement
panel.

CHAPTER TWENTY-ONE: TRANSPARENCY

Chapter Twenty-One sets out requirements designed to foster
openness, transparency, and fairness in the adoption and applica-
tion of measures respecting matters covered by the Agreement.
Each Party must promptly publish all laws, regulations, proce-
dures, and administrative rulings of general application concerning
matters covered by the Agreement, or otherwise make them pub-
licly available. To the extent possible, the Parties must publish pro-
posed regulations in advance and give interested persons a reason-
able opportunity to comment. The Chapter further provides that
proposed regulations published by the central level of government
must be published in a single official journal of national circulation
and include an explanation of their purpose and rationale.

Wherever possible, each Party must provide reasonable notice to
the other Party’s nationals and enterprises that are directly af-
fected by an administrative proceeding, such as an adjudication,
rulemaking, licensing, determination, or approval process. A Party
must afford such persons a reasonable opportunity to present facts
and arguments before taking any final action, when time, the na-
ture of the process, and the public interest permit.

Chapter Twenty-One also provides for independent review and
appeal of final administrative actions. Appeal rights must include
a reasonable opportunity to present arguments and to obtain a de-
cision based on evidence in the administrative record.

Chapter Twenty-One reaffirms the Parties’ resolve to eliminate
bribery and corruption in international trade and investment. To
this end, each Party is obligated to make it a criminal offense for
their public officials to solicit or accept a bribe, and for any person
to bribe a public official in exchange for favorable government ac-
tion in matters affecting international trade or investment. Each
Party must also adopt measures to protect persons who, in good
faith, report acts of bribery or corruption. The Parties will also en-
deavor to work together to encourage and support initiatives in rel-
evant international fora to prevent bribery and corruption.

CHAPTER TWENTY-TWO: INSTITUTIONAL PROVISIONS AND DISPUTE
SETTLEMENT

Section A of Chapter Twenty-Two creates a Joint Committee, to
be co-chaired by the Parties’ trade ministers. The committee will be
charged with supervising the implementation and overall operation
of the Agreement. The committee may, among other things, issue
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interpretations of the Agreement’s provisions and consider accel-
erating the elimination of duties on particular products or adjust-
ing the Agreement’s product-specific rules of origin. The Joint Com-
mittee will also assist in the resolution of any disputes that may
arise under the Agreement and supervise the work of the various
expert committees and other bodies established under the Agree-
ment.

Chapter Twenty-Two also establishes two committees. One com-
mittee, established in Annex 22-B, will review and make rec-
ommendations to the Parties on whether conditions on the Korean
Peninsula are appropriate for the development of outward proc-
essing zones. A second committee, to be convened under Annex 22—
C, will promote bilateral cooperation on fisheries matters.

Section B of Chapter Twenty-Two sets out detailed procedures
for the resolution of disputes between the Parties regarding the in-
terpretation or application of the Agreement. These procedures em-
phasize amicable settlements, relying wherever possible on bilat-
eral cooperation and consultations. When disputes arise under pro-
visions common to the Agreement and other agreements (e.g., the
WTO agreements), the complaining government may choose a
forum for resolving the matter that is set forth in any valid agree-
ment between the Parties. The selected forum will be the exclusive
venue for resolving that dispute.

Consultations. A Party may request consultations with the other
Party on any matter that it believes might affect the operation of
the Agreement. If the Parties cannot resolve the matter through
consultations within a specified period (normally 60 days), either
Party may refer the matter to the Joint Committee, which will at-
tempt to resolve the dispute.

Panel Procedures. If the Joint Committee cannot resolve the dis-
pute within a specified period (normally 60 days), the complaining
Party may refer the matter to a panel comprising independent ex-
perts that the Parties select. The Parties will set rules to protect
confidential information, provide for open hearings and public re-
lease of submissions, and allow an opportunity for the panel to ac-
cept submissions from non-governmental entities in the Parties’
territories.

Unless the Parties agree otherwise, a panel is to present its ini-
tial report within 180 days after the panel chair is appointed. Once
the panel presents its initial report containing findings of fact and
a determination on whether a Party has met its obligations, the
Parties will have the opportunity to provide written comments to
the panel. When the panel receives these comments, it may modify
its report and make any further examination that it considers ap-
propriate. Within 45 days after it presents its initial report, the
panel will submit its final report. The Parties will then seek to
agree on how to resolve the dispute, normally in a way that con-
forms to the panel’s determinations and recommendations. Subject
to protection of confidential information, the panel’s final report
will be made available to the public 15 days after the Parties re-
ceive it.

Suspension of Benefits. If the Parties cannot resolve the dispute
after they receive the panel’s final report, the Parties will seek to
agree on acceptable trade compensation. If they cannot agree on
compensation, or if the complaining Party believes the defending
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Party has failed to implement an agreed resolution, the com-
plaining Party may provide notice that it intends to suspend trade
benefits equivalent in effect to those it considers were impaired, or
may be impaired, as a result of the disputed measure.

If the defending Party considers that the proposed level of bene-
fits to be suspended is “manifestly excessive,” or believes that it
has modified the disputed measure to make it conform to the
Agreement, it may request the panel to reconvene and decide the
matter. The panel must issue its determination no later than 90
days after the request is made (or 120 days if the panel is review-
ing both the level of the proposed suspension and a modification of
the measure).

The complaining Party may suspend trade benefits up to the
level that the panel sets or, if the panel has not been asked to de-
termine the level, up to the amount that the complaining Party has
proposed. The complaining Party cannot suspend benefits, however,
if the defending Party provides notice that it will pay an annual
monetary assessment to the other Party. The amount of the assess-
ment will be established by agreement of the Parties or, failing
that, will be set at 50 percent of the level of trade concessions the
complaining Party was authorized to suspend.

Compliance Review Mechanism. If, at any time, the defending
Party believes it has made changes in its laws or regulations suffi-
cient to comply with its obligations under the Agreement, it may
refer the matter to the panel. If the panel agrees, the dispute ends
and the complaining Party must withdraw any offsetting measures
it has put in place. Concurrently, the defending government will be
relieved of any obligation to pay a monetary assessment.

Special Provisions for Disputes Relating to Motor Vehicles. Annex
22—A establishes an expedited dispute settlement mechanism for
disputes concerning motor vehicles. The annex provides a short-
ened schedule for selecting panelists and for panel proceedings. If
a panel determines that a Party has not met its obligations under
the Agreement in a matter that relates to motor vehicles and, as
a result, has materially affected their sale or distribution, the other
Party may increase its tariff with respect to passenger vehicles
(i.e., vehicles classified under heading 87.03 of the Harmonized
Commodity Description and Coding System) up to its prevailing
NTR (MFN) applied tariff rate until the violation is remedied.

Settlement of Private Disputes. Section C of Chapter Twenty-Two
calls for the Parties to encourage the use of arbitration and other
alternative dispute resolution mechanisms to settle international
commercial disputes between private parties. Each Party must pro-
vide appropriate procedures for the recognition and enforcement of
arbitral awards, for example by complying with the 1958 United
Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards.

CHAPTER TWENTY-THREE: EXCEPTIONS

Chapter Twenty-Three sets out provisions that generally apply to
the entire Agreement. The Chapter makes Article XX of the GATT
1994 and its interpretive notes part of the Agreement, mutatis mu-
tandis, for purposes of those Chapters related to treatment of
goods. Likewise, Article XIV of the WTO General Agreement on
Trade in Services is made part of the Agreement for purposes of
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Chapters Twelve (Cross-Border Trade in Services), Fourteen (Tele-
communications), and Fifteen (Electronic Commerce). For both
goods and services, the Parties understand that these exceptions
include environmental measures necessary to protect human, ani-
mal, or plant life or health and measures relating to the conserva-
tion of living and non-living exhaustible natural resources.

Essential Security. Chapter Twenty-Three makes clear that noth-
ing in the Agreement prevents a Party from taking actions it con-
siders necessary to protect its essential security interests, and spe-
cifically provides that an arbitration panel must apply the essential
security exception if a Party invokes it. United States Annex II
clarifies that non-conforming measures relating to the landside as-
pects of port activities are subject to the Agreement’s essential se-
curity exception.

Taxation. A general exception set out in the Chapter provides
that only certain provisions of the Agreement apply to taxation
measures. For example, the exception generally provides that the
Agreement does not affect a Party’s rights or obligations under any
tax convention. The exception specifies that certain rules estab-
lished under the Agreement do apply to certain tax measures,
namely: (1) national treatment for goods; (2) national treatment
and NTR (MFN) for services; (3) prohibitions on performance re-
quirements; and (4) expropriation rules.

Disclosure of Information. The Chapter provides that a Party
may withhold information from the other Party if disclosing the in-
formation would be contrary to the public interest or prejudice the
legitimate commercial interests of particular enterprises.

CHAPTER TWENTY-FOUR: FINAL PROVISIONS

Chapter Twenty-Four provides that (i) the annexes, appendices,
and footnotes to the Agreement are an integral part of the Agree-
ment; (ii) the Parties may amend the Agreement, subject to the
each Party’s legal requirements; and (iii) the English and Korean
language texts of the Agreement are both authentic. The Chapter
also provides for the Parties to consult if any provision of the WTO
Agreement that the Parties have incorporated into the Agreement
is amended.

Finally, Chapter Twenty-Four establishes procedures for the
Agreement to enter into force and terminate.

E. GENERAL DESCRIPTION OF THE BILL TO IMPLEMENT THE
AGREEMENT

Sec. 1. Short title; table of contents

This section provides that the short title of the act implementing
the Agreement is the “United States-Korea Free Trade Agreement
Implementation Act” (“Implementation Act”). Section 1 also pro-
vides the table of contents for the Implementation Act.

Sec. 2. Purposes

This section provides that the purposes of the Implementation
Act are to approve and implement the Agreement, to secure the
benefits of the Agreement pursuant to the exchange of letters on
February 10, 2011, to strengthen and develop economic relations
between the United States and Korea, to establish free trade be-
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tween the United States and Korea through the reduction and
elimination of barriers to trade in goods and services and to invest-
ment, and to lay the foundation for further cooperation to expand
and enhance the benefits the Agreement.

Sec. 3. Definitions

This section defines the terms “Agreement,” “Commission,”
“HTS,” and “Textile or apparel good” for purposes of the Implemen-
tation Act.

TITLE I—APPROVAL OF, AND GENERAL PROVISIONS
RELATING TO, THE AGREEMENT

Sec. 101. Approval and entry into force of the Agreement

This section provides congressional approval for the Agreement
and its accompanying SAA. Section 101 also provides that, if the
President determines that Korea has taken measures necessary to
comply with obligations that take effect at the time the Agreement
enters into force, the President may exchange notes with Korea
providing for the entry into force of the Agreement with respect to
the United States on or after January 1, 2012.

Sec. 102. Relationship of the Agreement to United States and state
law

This section establishes the relationship between the Agreement
and U.S. law. Section 102 clearly states that no provision of the
i’&greement will be given effect if it is inconsistent with any federal
aw.

Section 102 also provides that only the United States may bring
a court action to resolve a conflict between a state law and the
Agreement. And it precludes any private right of action against the
federal government, state or local governments, or a private party
based on the provisions of the Agreement.

Sec. 103. Implementing actions in anticipation of entry into force
and initial regulations

This section provides that, following the enactment of the Imple-
mentation Act, the President may proclaim such actions, and other
appropriate officers of the federal government may issue such regu-
lations, as may be necessary to ensure that provisions of the legis-
lation that take effect on the date the Agreement enters into force
are appropriately implemented on that date. Section 103 further
provides that, with respect to any action proclaimed by the Presi-
dent that is not subject to the consultation and layover provisions
contained in section 104, such action may not take effect before the
15th day after the date on which the text of the proclamation is
published in the Federal Register. The 15-day restriction is waived,
however, to the extent that it would prevent an action from taking
effect on the date the Agreement enters into force. Section 103 also
provides that, to the maximum extent feasible, initial regulations
necessary or appropriate to carry out the actions required by the
Implementation Act or proposed in the SAA shall be issued within
1 year after the date on which the Agreement enters into force. In
accordance with the SAA, any agency unable to issue a regulation
within 1 year must report to the relevant Congressional commit-
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tees, at least 30 days prior to the end of the 1-year period, the rea-
sons for the delay and the expected date for issuance of the regula-
tion.

Sec. 104. Consultation and layover provisions for, and effective date
of, proclaimed actions

This section sets forth consultation and layover steps that must
precede the President’s implementation of any action by proclama-
tion that is subject to the requirements of this section. Under the
consultation and layover provisions, the President must obtain ad-
vice regarding the proposed action from the Commission and from
the appropriate advisory committees established under section 135
of the Trade Act of 1974 (19 U.S.C. §2155). The President must
also submit to the Senate Committee on Finance and the House
Committee on Ways and Means a report that sets forth the action
proposed, the reasons for the proposed action, and the advice of the
appropriate advisory committees and the Commission. Section 104
sets aside a 60-day period following the date of transmittal of the
report for the President to consult with the Senate Committee on
Finance and the House Committee on Ways and Means on the pro-
posed action.

Sec. 105. Administration of dispute settlement proceedings

This section authorizes the President to establish or designate
within the Department of Commerce an office responsible for pro-
viding administrative assistance to dispute settlement panels es-
tablished under Chapter 21 of the Agreement. Section 105 also au-
thorizes the appropriation of funds to support this office.

Sec. 106. Arbitration of claims

This section authorizes the United States to use binding arbitra-
tion to resolve certain claims against the United States pursuant
to the Investor-State Dispute Settlement procedures set forth in
section B of Chapter 11 of the Agreement.

Sec. 107. Effective dates; effect of termination

This section provides that the provisions of the Implementation
Act and the amendments made by it take effect on the date on
which the Agreement enters into force, except for sections 1
through 3, section 207(g), title I and title V, which take effect on
the date of enactment of the Implementation Act. In addition, sec-
tion 107 provides that the amendments made by sections 203, 204,
206, and 401 take effect on the date of the enactment of the Imple-
mentation Act and apply with respect to Korea on the date on
which the Agreement enters into force. Section 107 also provides
that the provisions of the Implementation Act and the amendments
to other statutes made by it will cease to have effect on the date
on which the Agreement terminates.

TITLE II—CUSTOMS PROVISIONS

Sec. 201. Tariff modifications

Section 201(a) authorizes the President to implement by procla-
mation the modification or continuation of any duty, imposition of
any additional duties, or the continuation of duty-free or excise
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treatment that the President determines to be necessary or appro-
priate to carry out or apply Articles 2.3, 2.5, 2.6, and Annex 2-B,
Annex 4-B, and Annex 22—A of the Agreement.

Section 201(b) authorizes the President, subject to the consulta-
tion and layover provisions of section 104, to proclaim the modifica-
tion or continuation of any duty, the modification of the staging of
any duty elimination, the imposition of additional duties, or the
continuation of duty-free or excise treatment that the President de-
termines to be necessary or appropriate to maintain the general
level of reciprocal and mutually advantageous concessions with re-
spect to Korea provided by the Agreement.

Section 201(c) authorizes the President, with respect to any good
for which the base rate of duty in the Tariff Schedule of the United
States to Annex 2-B of the Agreement is a specific or compound
rate of duty, to substitute for the base rate an ad valorem rate that
the President determines to be equivalent to the base rate.

Section 201(d) authorizes the President to proclaim tariff modi-
fications with respect to motor vehicles of Korea, consistent with
the agreement entered into pursuant to an exchange of letters be-
tween the United States and the Government of Korea on February
10, 2011.

Sec. 202. Rules of origin

Section 202 implements the rules of origin set forth in Article 4.2
and Chapter 6 of the Agreement. These rules define the cir-
cumstances under which a good imported from Korea qualifies as
an originating good and is thus eligible for preferential tariff treat-
ment under the Agreement.

Section 202(a) establishes the Harmonized Tariff Schedule of the
United States (“HTS”) as the basis of any tariff classification. It
also provides that any cost or value referred to in section 202 shall
be recorded and maintained in accordance with the generally ac-
cepted accounting principles applicable in the territory of the coun-
try in which the good is produced.

Section 202(b) provides that a good is an originating good if it
falls within one of three specified categories. First, a good qualifies
as an originating good if it is wholly obtained or produced entirely
in the territory of Korea, the United States, or both. Second, a good
qualifies as an originating good if the good is produced in the terri-
tory of Korea, the United States, or both, and the materials used
to produce the good that are not themselves originating goods are
transformed in such a way as to cause their tariff classification to
change and to meet other requirements specified in Annex 4-A or
Annex 6-A of the Agreement. Third, and finally, a good qualifies
as an originating good if the good is produced entirely in the terri-
tory of Korea, the United States, or both, exclusively from mate-
rials that fall within the first two categories.

The remainder of section 202 sets forth specific rules related to
determining whether a good meets the Agreement’s specific re-
quirements to qualify as an originating good. Section 202(c) imple-
ments provisions in Annex 6-A of the Agreement that require cer-
tain goods to have a specified percentage of “regional value con-
tent” to qualify as originating goods. It prescribes alternative meth-
ods for calculating regional value content, as well as a specific
method that must be used in the case of certain automotive goods.
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Section 202(d) addresses how materials are to be valued for pur-
poses of calculating the regional value content of a good under sub-
section 202(c) and for purposes of applying the de minimis rules
under subsection 202(f). Section 202(e) provides a rule of accumula-
tion for originating materials from the territory of Korea or the
United States that are used in the production of a good in the terri-
tory of the other country. Section 202(f) provides that a good is not
disqualified as an originating good if it contains de minimis quan-
tities of non-originating materials that do not undergo a change in
tariff classification. Section 202(g) addresses how to determine
whether fungible goods and materials qualify as originating or non-
originating under the Agreement. Section 202(h) provides rules for
the treatment of accessories, spare parts, or tools that are delivered
with a good. Sections 202(i) and (j) address the treatment of pack-
aging materials and containers for retail sale and for shipment in
determining whether a good qualifies as an originating good. Sec-
tion 202(k) provides that indirect materials shall be treated as orig-
inating materials without regard to where they are produced. Sec-
tion 202(1) provides rules for the treatment of goods that undergo
further production in a third country or that otherwise transit
through a third country. And section 202(m) provides rules for the
treatment of goods classifiable as sets.

Section 202(n) defines various terms used in section 202. Section
202(o) authorizes the President to proclaim the specific rules of ori-
gin set forth in Annex 4-A and Annex 6-A of the Agreement and
to modify certain rules of origin in the Agreement by proclamation
subject to the consultation and layover provisions of section 104.

Sec. 203. Customs user fees

This section provides for the immediate elimination of the mer-
chandise processing fee for goods qualifying as originating goods
under the Agreement. Processing of goods qualifying as originating
goods will be financed from the General Fund of the Treasury.

Sec. 204. Disclosure of incorrect information; false certifications of
origin; denial of preferential tariff treatment

Section 204(a) amends section 592 of the Tariff Act of 1930 (19
U.S.C. §1592) to impose penalties on an importer, exporter, or pro-
ducer that makes an invalid claim for preferential tariff treatment
under the Agreement through negligence, gross negligence, or
fraud, unless the importer, exporter, or producer, after discovering
that the claim is invalid, promptly and voluntarily corrects the
claim and pays any customs duties owed. Section 204(b) amends
section 514 of the Tariff Act of 1930 (19 U.S.C. §1514) to provide
that, if an importer, exporter, or producer has engaged in a pattern
of conduct in providing false representations that a good qualifies
as originating, the United States may suspend preferential tariff
treatment under the Agreement to identical goods covered by any
subsequent representations that the person may make.

Sec. 205. Reliquidation of entries

Section 205 amends section 520(d) of the Tariff Act of 1930 (19
U.S.C. §1520(d)) to allow an importer to claim preferential tariff
treatment for an originating good within 1 year of importation,
even if no such claim was made at the time of the importation.
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Sec. 206. Recordkeeping requirements

Section 206 amends section 508 of the Tariff Act of 1930 (19
U.S.C. §1508) to establish recordkeeping requirements for U.S. ex-
porters and producers that issue certifications of origin for goods
exported to Korea.

Sec. 207. Enforcement relating to trade in textile or apparel goods

This section authorizes the President to apply anti-circumvention
provisions concerning trade in textile and apparel goods. Pursuant
to article 4.3 of the Agreement, the Secretary of the Treasury (“Sec-
retary”) may request that the Government of Korea conduct a
verification to determine the compliance of exporters and producers
with applicable customs laws, regulations, and procedures regard-
ing trade in textile or apparel goods, and to determine the accuracy
of a claim of origin for a textile or apparel good. Section 207(a) pro-
vides that the President may direct the Secretary to take “appro-
priate action” while the verification is being conducted. Under sec-
tion 207(b), such appropriate action includes suspension of liquida-
tion of the entry of any textile or apparel good exported or pro-
duced by the subject of the verification or for which a claim has
been made that is the subject of verification.

Section 207(c) permits the President to direct the Secretary to
take “appropriate action” after a verification has been completed.
Section 207(d) defines “appropriate action” to include the denial of
preferential treatment or entry to textile or apparel goods that the
person subject to the verification has exported or produced until
such time as the Secretary receives information sufficient to prove
compliance or until an earlier date as the President may direct.

Section 207(e) permits the Secretary to publish the name of any
person that the Secretary determines has engaged in circumvention
of applicable laws, regulations, or procedures affecting trade in tex-
tile or apparel goods or has failed to demonstrate that it produces,
or is capable of producing, textile or apparel goods.

Section 207(f) permits the Commissioner of Customs to require
an importer to submit a certificate of eligibility, which must be
signed by an authorized official of the Government of Korea, to re-
ceive preferential tariff treatment under Article 4-B of the Agree-
ment.

Section 207(g) permits the Secretary to request a verification of
the production of any textile or apparel good if requested by a
party to a free trade agreement. This provision applies to all trade
agreement partners.

Sec. 208. Regulations

Section 208 authorizes the Secretary to prescribe regulations nec-
essary to carry out the rules of origin and customs user fee provi-
sions in the Implementation Act and to carry out the President’s
proclamation authority under section 202(o).

TITLE III—RELIEF FROM IMPORTS

Sec. 301. Definitions

This section defines the terms “Korean article,” “Korean motor
vehicle article,” and “Korean textile or apparel article” for purposes
of this title. Section 301(1) defines “Korean article” as an article
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that qualifies as an originating good under section 202(b) of the Im-
plementation Act. Section 301(2) defines “Korean motor vehicle ar-
ticle” as a good provided for in heading 8703 or 8704 of the HTS
that qualifies as an originating good under section 202(b) of the Im-
plementation Act. And section 301(3) defines “Korean textile or ap-
parel article” as a “textile or apparel good” as defined in section
3(5) (a good listed in the Annex to the WTO Agreement on Textiles
and Clothing) that is a Korean article.

SUBTITLE A—RELIEF FROM IMPORTS BENEFITING FROM THE
AGREEMENT

Subtitle A of title III implements the bilateral safeguard provi-
sions set out in Chapter Ten of the Agreement. It authorizes the
President, after an investigation and affirmative determination by
the Commission, to suspend duty reductions or impose duties tem-
porarily up to NTR (MFN) rates on a “Korean article” when, as a
result of the reduction or elimination of a duty under the Agree-
ment, the article is being imported into the United States in such
increased quantities and under such conditions as to be a substan-
tial cause of serious injury or threat of serious injury to a domestic
industry that produces a like or directly competitive good. The
standards and procedures set out in this subtitle closely parallel
the procedures for global safeguards set forth in sections 201
through 204 of the Trade Act of 1974 (19 U.S.C. §§ 2251-2254).

Sec. 311. Commencing of action for relief

Section 311(a) requires an entity that is representative of an in-
dustry to file a petition with the Commission to commence a bilat-
eral safeguard investigation. Section 311(a) defines an entity to in-
clude a trade association, firm, certified or recognized union, or a
group of workers.

Section 311(b) provides that, upon the filing of a petition, the
Commission shall promptly initiate an investigation to determine
whether, as a result of the reduction or elimination of a duty pro-
vided for under the Agreement, a Korean article is being imported
into the United States in such increased quantities and under such
conditions that imports of the Korean article constitute a substan-
tial cause of serious injury, or threat of serious injury, to the do-
mestic industry producing an article that is like, or directly com-
petitive with, the imported article.

Section 311(c) extends certain provisions (both substantive and
procedural) contained in subsections (b), (c), (d), and (i) of section
202 of the Trade Act of 1974 (19 U.S.C. §2252(b), (c), (d), and (1)),
which apply to global safeguard investigations, to any bilateral
safeguard initiated under the Agreement. These provisions include,
inter alia, the requirement that the Commission publish notice of
the commencement of an investigation; the requirement that the
Commission hold a public hearing at which interested parties and
consumers have the right to be present and to present evidence;
the factors to be taken into account by the Commission in making
its determinations; provisional relief, and authorization for the
Commission to promulgate regulations providing access to con-
fidential business information under protective order to authorized
representatives of interested parties in an investigation.
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Section 311(d) precludes the initiation of a bilateral safeguard in-
vestigation with respect to any Korean article for which import re-
lief has already been provided under subtitle A.

Sec. 312. Commission action on petition

Section 312(a) establishes deadlines for Commission action fol-
lowing the initiation of a bilateral safeguard investigation. Section
312(b) applies certain statutory provisions regarding an equally di-
vided vote by the Commission in a global safeguard investigation
under section 202 of the Trade Act of 1974 (19 U.S.C. §2252) to
Commission determinations and findings under this section. If the
Commission renders an affirmative injury determination or a de-
termination that the President may treat as an affirmative deter-
mination in the event of an equally divided vote by the Commis-
sion, section 312(c) requires the Commission to find and rec-
ommend to the President the amount of import relief that is nec-
essary to remedy or prevent the injury and to facilitate the efforts
of the domestic industry to make a positive adjustment to import
competition. Section 312(d) requires the Commission to submit a
report to the President regarding its determination and specifies
the information that the Commission must include in the report.
Upon submitting the report to the President, section 312(e) re-
quires the Commission to promptly release the report to the public,
except for any confidential information contained therein, and to
publish a summary of the report in the Federal Register.

Sec. 313. Provision of relief

Section 313(a) directs the President, not later than 30 days after
receiving the report from the Commission, to provide relief from
imports of the article subject to an affirmative determination by
the Commission, or a determination that the President treats as af-
firmative, to the extent that the President determines is necessary
to remedy or prevent the injury and to facilitate the efforts of the
domestic industry to make a positive adjustment to import competi-
tion. Section 313(b), however, provides that the President need not
provide import relief if the President determines that the import
relief will not provide greater economic and social benefits than
costs.

Section 313(c) specifies the nature of the import relief that the
President may impose, which includes the suspension of any fur-
ther reduction in the rate of duty imposed on the article in ques-
tion under Annex 2-B of the Agreement and an increase in the
rate of duty imposed on such article to a level that does not exceed
the lesser of (1) the NTR (MFN) duty rate at the time the import
relief is provided; or (2) the NTR (MFN) duty rate on the day be-
fore the Agreement enters into force. Section 313(c) also requires
the President to provide for the progressive liberalization of import
relief at regular intervals during the period of its application if that
period exceeds 1 year.

Section 313(d) limits any import relief that the President imposes
in a bilateral safeguard action to no more than 3 years in the ag-
gregate. The initial period of import relief that the President im-
poses may not exceed 2 years. The President may extend the relief
up to an additional year, however, if (1) the Commission makes an
affirmative determination, or a determination that the President
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treats as affirmative, that import relief continues to be necessary
to remedy or prevent serious injury and that there is evidence that
the domestic industry is making a positive adjustment to import
competition; and (2) the President makes a determination to the
same effect.

Section 313(e) specifies the duty rate to be applied to Korean ar-
ticles after termination of a safeguard action. On the termination
of import relief, the rate of duty for the remainder of the calendar
year shall be the rate that was scheduled to have been in effect but
for the provision of such relief.

Section 313(f) precludes the application of import relief pursuant
to the bilateral safeguard provisions with respect to any Korean ar-
ticle that is (1) subject to import relief under subtitle B or C of title
IIT of the Implementation Act; or (2) subject to import relief under
the global safeguard provisions in chapter 1 of title II of the Trade
Act of 1974 (19 U.S.C. §§2251 et seq).

Sec. 314. Termination of relief authority

This section provides that the President’s authority to impose im-
port relief under the bilateral safeguard expires 10 years after the
date on which the Agreement enters into force. If, however, the pe-
riod for elimination of duties on a particular article exceeds 10
years, relief may be provided for that article until the date on
which the duty elimination period ends. Relief may also be pro-
vided beyond 10 years after the date on which the Agreement en-
ters into force or the period for elimination of duties if the Presi-
dent determines that Korea has consented to such relief.

Sec. 315. Compensation authority

This section authorizes the President, under section 123 of the
Trade Act of 1974 (19 U.S.C. §2133), to grant new concessions to
Korea as compensation for the imposition of import relief pursuant
to the bilateral safeguard.

Sec. 316. Confidential business information

This section applies the same procedures for the treatment and
release of confidential business information by the Commission in
a global safeguard investigation under chapter 1 of title II of the
Trade Act of 1974 (19 U.S.C. §§2251 et seq.) to investigations
under title IIT of the Implementation Act.

SUBTITLE B—MOTOR VEHICLE SAFEGUARD MEASURES

Sec. 321. Motor vehicle safeguard measures

Subtitle B of title III implements the motor vehicle safeguard es-
tablished by the exchange of letters between the United States and
the Government of Korea on February 10, 2011, related to trade in
motor vehicles. Section 321(1) provides that the same product can
be the basis for according relief more than once and that progres-
sive liberalization is not required while relief is being provided.
Section 321(2) provides that relief may be extended for up to 2
years. Section 321(3) provides that relief may be provided for a
total of up to 4 years. Section 321(4) provides that subtitle B excep-
tions shall not apply to any relief action brought under subtitle A.
Section 321(5) provides that import relief may be provided with re-
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spect to a Korean motor vehicle article up to 10 years after the
date on which duties on the article are eliminated.

SUBTITLE C—TEXTILE AND APPAREL SAFEGUARD MEASURES

Subtitle C of title III implements the Agreement’s textile and ap-
parel safeguard.

Sec. 331. Commencement of action for relief

Section 331(a) requires an interested party to file a request with
the President in order to commence action for relief under the tex-
tile and apparel safeguard. Upon the filing of a request, the Presi-
dent must review the request to determine, from information pre-
sented in the request, whether to commence consideration of the
request on its merits. Section 331(b) provides that, if the President
determines that the request contains the information necessary for
the request to be considered on the merits, the President must pub-
lish notice in the Federal Register stating that the request will be
considered and seeking public comments on the request. The notice
must contain a summary of the request and the dates by which
comments and rebuttals must be received.

The Committee notes our regulatory processes should be admin-
istered in an open and transparent manner that can serve as a
model for our trading partners. The Committee notes that the SAA
states that, in addition to publishing a summary of a request for
safeguard relief, the President plans to make the full text of the
request available on the U.S. Department of Commerce’s Inter-
national Trade Administration website, subject to the protection of
confidential business information, if any. The Committee encour-
ages this and similar efforts to enhance government transparency.

Sec. 332. Determination and provision of relief

Section 332 sets out the procedures to be followed in considering
a request filed under section 331. If a positive determination is
made under section 331(b), section 332(a) requires the President to
determine whether, as a result of the elimination of a duty under
the Agreement, a Korean textile or apparel article is being im-
ported into the United States in such increased quantities and
under such conditions as to cause serious damage, or actual threat
thereof, to a domestic industry producing an article that is like, or
directly competitive with, the imported article. Section 332(a) also
provides that, in making such a determination, the President shall
examine the effect of increased imports on the domestic industry’s
output, productivity, capacity utilization, inventories, market
share, exports, wages, employment, domestic prices, profits and
losses, and investment, no one of which is necessarily decisive. Fi-
nally, section 332(a) provides that the President shall not consider
changes in consumer preference or technology as factors supporting
a determination of serious damage or actual threat thereof.

Section 332(b) authorizes the President, in the event of an af-
firmative determination of serious damage or actual threat thereof,
to provide import relief to the extent that the President determines
is necessary to remedy or prevent the serious damage and to facili-
tate adjustment by the domestic industry. Section 332(b) also speci-
fies the nature of the import relief that the President may impose,
which consists of suspension of any further duty reduction provided
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for under Annex 2-B of the Agreement in the duty imposed on the
article, or an increase in the rate of duty imposed on the article to
a level that does not exceed the lesser of (1) the NTR (MFN) duty
rate in place for the textile or apparel article at the time the import
relief is provided; or (2) the NTR (MFN) duty rate for that article
on the day before the Agreement enters into force.

Sec. 333. Period of relief

Section 333 limits any import relief that the President imposes
under the textile and apparel safeguard to no more than 4 years
in the aggregate. Section 333(a) provides that the initial period of
import relief that the President imposes may not exceed 2 years.
Under section 333(b), however, the President may extend the relief
up to 2 additional years if the President determines that (1) the im-
port relief continues to be necessary to remedy or prevent serious
damage and to facilitate adjustment by the domestic industry to
import competition; and (2) there is evidence that the domestic in-
dustry is, in fact, adjusting to import competition.

Sec. 334. Articles exempt from relief

This section precludes the President from providing import relief
under the textile and apparel safeguard with respect to a Korean
article if import relief previously has been provided under subtitle
C of title III of the Implementation Act or if the article is subject
to import relief under subtitle A of title III of the Implementation
Act or under the global safeguard provisions in chapter 1 of title
IT of the Trade Act of 1974 (19 U.S.C. §§ 2251 et seq.).

Sec. 335. Rate after termination of import relief

This section provides that the duty rate applicable to a textile or
apparel article after termination of the import relief shall be the
duty rate that would have been in effect for that article, but for the
provision of such relief, on the date on which the relief terminates.

Sec. 336. Termination of relief authority

This section provides that the President’s authority to impose im-
port relief under the textile and apparel safeguard with respect to
any article expires 10 years after the date on which duties on the
article are eliminated under the Agreement.

Sec. 337. Compensation authority

This section authorizes the President, under section 123 of the
Trade Act of 1974 (19 U.S.C. §2133), to grant new concessions to
Korea as compensation for the imposition of import relief pursuant
to the textile and apparel safeguard.

Sec. 338. Confidential business information

This section precludes the President from releasing information
received in a textile and apparel safeguard proceeding that the
President considers to be confidential business information unless
the party submitting the confidential business information had no-
tice, at the time of submission, that the information would be re-
leased by the President, or the party subsequently consents to the
release of the information. This section also provides that, to the
extent a party submits confidential business information to the
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President, the party shall also submit a nonconfidential version of
the information in which the confidential business information is
summarized or, if necessary, deleted.

SUBTITLE D—CASES UNDER TITLE II OF THE TRADE ACT OF 1974

Subtitle D of title III implements the global safeguard provisions
of the Agreement. It authorizes the President, in granting global
import relief under the global safeguard provisions in sections 201
through 204 of the Trade Act of 1974 (19 U.S.C. §§2251-2254), to
exclude imports of originating articles from the relief when certain
conditions are present.

Sec. 341. Findings and action on Korean articles

Section 341(a) provides that, if the Commission makes an affirm-
ative determination, or a determination that the President may
treat as an affirmative determination, in a global safeguard inves-
tigation initiated under chapter 1 of title II of the Trade Act of
1974 (19 U.S.C. §§2251 et seq.), the Commission must find and re-
port to the President whether imports of the Korean article are a
substantial cause of serious injury or threat thereof. Section 341(b)
provides that, if the Commission makes a negative finding under
section 341(a), the President may exclude the Korean articles from
the global safeguard action.

TITLE IV—PROCUREMENT

Sec. 401. Eligible products

This section amends section 308(4)(A) of the Trade Agreements
Act of 1979 (19 U.S.C. §2518(4)(A)) to implement the government
procurement provisions of the Agreement.

TITLE V—OFFSETS

Sec. 501. Increase in penalty on paid preparers who fail to comply
with earned income tax credit due diligence requirements

Section 501 amends section 6695(g) of the Internal Revenue Code
of 1986 to increase from $100 to $500 the penalty on tax return
preparers who fail to comply with the due diligence requirements
for determining eligibility for the earned income tax credit. The in-
i:)reased penalty applies to returns required to be filed after Decem-

er 31, 2011.

Sec. 502. Requirement for prisons located in the United States to
provide information for tax administration

Section 502 amends subchapter B of chapter 61 of the Internal
Revenue Code of 1986 to require all prisons located in the United
States to submit annually to the IRS a list of names and valid So-
cial Security numbers of all inmates serving sentences of 1 year or
more to assist in identifying fraudulent returns filed by prisoners.
The information must be filed no later than September 15, 2012,
and annually thereafter.

Sec. 503. Merchandise processing fee

Section 503 amends section 13031 of the Consolidated Omnibus
Budget Reconciliation Act of 1985 (“COBRA”) to provide for an in-
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crease in the current merchandise processing fee rate charged by
Customs and Border Protection for formal entries to 0.3464 percent
ad valorem and increases the cap on the range of such rate from
0.21 percent to 0.3464 percent ad valorem. The change in rate ad-
dresses the increased costs Customs and Border Protection is incur-
ring. The last legislative change to the merchandise processing fee
occurred in 1995. The provision will be effective from December 1,
2015, through June 30, 2021.

Sec. 504. Customs user fees

Section 504 amends section 13031 of COBRA to extend until Au-
gust 2, 2021, the merchandise processing fees and until December
8, 2020, the passenger and conveyance processing fees authorized
under that act.

Sec. 505. Time for payment of corporate estimated taxes

Section 505 increases the amount of the required installment of
estimated tax otherwise due from a corporation with at least $1 bil-
lion in assets in (1) July, August, or September 2012 by 0.25 per-
cent; and (2) July, August, or September 2016 by 2.75 percent. The
bill reduces the next required installment to reflect the prior in-
crease.

F. VoTE oF THE COMMITTEE IN REPORTING THE BILL

In compliance with section 133 of the Legislative Reorganization
Act of 1946, the Committee states that on October 11, 2011, S.
1642 was ordered favorably reported, without amendment, by voice
vote.

II. BUDGETARY IMPACT OF THE BILL

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, October 12, 2011.
Hon. MAX BAucus,
Chairman, Committee on Finance,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 1642, the United States-
Korea Free Trade Agreement Implementation Act.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Kalyani Parthasarathy.

Sincerely,
DoucGLAs W. ELMENDOREF,
Director.
Enclosure.
S. 1642—United States-Korea Free Trade Agreement Implementa-
tion Act

Summary: S. 1642 would approve the free trade agreement be-
tween the government of the United States and the government of
the Republic of Korea (Korea) that was signed on June 30, 2007,
and modified by a later agreement on December 3, 2010. It would
provide for tariff reductions and other changes in law related to im-



51

plementation of the agreement. The bill would extend user fees col-
lected by Customs and Border Protection (CBP) that expire under
current law and would increase those fees. In addition, it would es-
tablish a reporting requirement for federal and state prisons for tax
administration purposes and increase the penalties on tax pre-
parers who did not comply with due-diligence requirements for the
earned income tax credit. It also would shift some corporate income
tax payments between fiscal years.

The Congressional Budget Office (CBO) and the staff of the Joint
Committee on Taxation (JCT) estimate that enacting S. 1642 would
reduce revenues by $31 million in 2012 and by about $7.0 billion
over the 2012-2021 period. CBO estimates that enacting S. 1642
would increase direct spending by $53 million in 2012 but would
decrease direct spending by about $7.0 billion over the 2012-2021
period. The net impact of those effects is an estimated reduction in
deficits of $16 million over the 2012-2021 period. Pay-as-you-go
procedures apply because enacting the legislation would affect di-
rect spending and revenues.

Further, CBO estimates that implementing the legislation would
cost $7 million over the 2012-2016 period, assuming the avail-
ability of appropriated funds.

CBO has determined that the nontax provisions of S. 1642 con-
tain no intergovernmental mandates as defined in the Unfunded
Mandates Reform Act (UMRA), and would impose no costs on state,
local, or tribal governments.

CBO has determined that the nontax provisions of the bill con-
tain private-sector mandates with costs that would exceed the an-
nual threshold established in UMRA for private-sector mandates
($142 million in 2011, adjusted annually for inflation).

JCT has determined that the tax provisions of S. 1642 contain
no intergovernmental or private-sector mandates as defined in
UMRA.

Estimated cost to the Federal Government: The estimated budg-
etary impact of S. 1642 is shown in the following table. The costs
of this legislation fall within budget functions 150 (international af-
fairs), 370 (commerce and housing credit), 750 (administration of
justice), and 800 (general government).
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Basis of estimate: For the purposes of this estimate, CBO as-
sumes that S. 1642 will be enacted early in fiscal year 2012.

Revenues

Under the United States-Korea free trade agreement, tariffs on
U.S. imports from Korea would be phased out over time. The tariffs
would be phased out for individual products at varying rates, rang-
ing from immediate elimination on the date the agreement enters
into force to gradual elimination over 10 or more years. According
to the U.S. International Trade Commission, the United States col-
lected about $660 million in customs duties in 2010 on $48 billion
of imports from Korea. Based on expected imports from Korea,
CBO estimates that implementing the tariff schedule outlined in
the U.S.-Korea free trade agreement would reduce revenues by
$158 million in 2012, and by about $7 billion over the 2012-2021
period, net of income and payroll tax offsets.

This estimate includes the effects of increased imports from
Korea that would result from the reduced prices of imported prod-
ucts in the United States, reflecting the lower tariff rates. It is like-
ly that some of the increase in U.S. imports from Korea would dis-
place imports from other countries. In the absence of specific data
on the extent of this substitution effect, CBO assumes that an
amount equal to one-half of the increase in U.S. imports from
Korea would displace imports from other countries.

S. 1642 would increase the penalties imposed on paid tax return
preparers who do not comply with due-diligence requirements for
determining their clients’ allowable earned income tax credits
(EITC), from $100 under current law to $500 for each failure. JCT
estimates that this change would increase revenues by $197 million
over the 2012—-2021 period.

S. 1642 also would require prisons located in the United States
to provide the names and Social Security Numbers of all inmates
serving sentences longer than one year to the Internal Revenue
Service for tax administration purposes. JCT estimates that this
change would increase revenues by $122 million over the 2012-
2021 period.

S. 1642 also would shift payments of corporate estimated taxes
between fiscal years 2012 and 2013 and between fiscal years 2016
and 2017. For corporations with at least $1 billion in assets, the
bill would increase the portion of corporate estimated payments
due from July through September in both 2012 and 2016. JCT esti-
mates that those changes would increase revenues by $118 million
in 2012 and decrease them by $118 million in 2013, and would in-
crease revenues by about $1.9 billion in 2016 and decrease them
by about $1.9 billion in 2017.

Direct spending

Under current law, certain fees collected by CBP will expire in
January of 2020. The bill would extend COBRA fees (which were
established in the Consolidated Omnibus Budget Reconciliation Act
of 1985) from January 14, 2020, through December 8, 2020, and
would extend merchandise processing fees from January 7, 2020,
through August 2, 2021. CBO estimates that those changes would
increase offsetting receipts (a credit against direct spending) by
about $4.1 billion over the 2020-2021 period. For merchandise en-
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tered from December 1, 2015, through June 30, 2021, the bill would
raise the merchandise processing fee from 0.21 percent to 0.3464
percent of the value of goods entered. CBO estimates that this
would increase offsetting receipts by about $4.3 billion over the
2012—-2021 period.

In addition, the bill would exempt imports from Korea from mer-
chandise processing fees. CBO estimates that this would reduce off-
setting receipts by about $1.5 billion over the 2012—-2021 period.

Spending subject to appropriation

Implementing provisions of S. 1642 would increase the costs of
several agencies affected by the bill including:

e The Department of Commerce to provide administrative
support for dispute-settlement panels established in the agree-
ment;

e The International Trade Commission to conduct investiga-
tions, if petitioned, into whether Korean imports might threat-
en or cause serious injury to domestic competitors; and

e The Department of the Treasury and the United States
Trade Representative to establish regulations to carry out pro-
visions of the agreement.

Based on information from the agencies, CBO estimates that
those activities would cost $7 million over the 2012-2016 period,
assuming appropriation of the necessary amounts.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. The net
changes in outlays and revenues that are subject to those pay-as-
you-go procedures are shown in the following table.
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Estimated impact on state, local, and tribal governments: CBO
has determined that the nontax provisions of S. 1642 contain no
intergovernmental mandates as defined in UMRA and would im-
pose no costs on state, local, or tribal governments. JCT has deter-
mined that the tax provisions of S. 1642 contain no intergovern-
mental mandates as defined in UMRA.

Estimated impact on the private sector: CBO has determined
that the nontax provisions of S. 1642 would impose private-sector
mandates, as defined in UMRA, by extending the customs user
fees, by increasing merchandise processing fees and by enforcing
new recordkeeping requirements. CBO estimates that the aggre-
gate costs of those mandates would exceed the annual threshold es-
tablished in UMRA for private-sector mandates ($142 million in
2011, adjusted annually for inflation). JCT has determined that the
tax provisions of S. 1642 contain no private-sector mandates as de-
fined in UMRA.

Previous CBO estimate: On October 5, 2011, CBO transmitted a
cost estimate for H.R. 3080, the United States-Korea Free Trade
Agreement Implementation Act, as ordered reported by the House
Committee on Ways and Means on October 5, 2011. S. 1642 and
H.R. 3080 are identical, and the CBO cost estimates are the same.

Estimate prepared by: Federal revenues: Kalyani Parthasarathy;
Federal spending: Sunita D’Monte, Mark Grabowicz, Matthew
Pickford, and Susan Willie; Impact on state, local, and tribal gov-
ernments: J’nell L. Blanco; Impact on the private sector: Marin
Randall.

Estimate approved by: Peter H. Fontaine, Assistant Director for
Budget Analysis; Frank Sammartino, Assistant Director for Tax
Analysis.

III. REGULATORY IMPACT OF THE BILL AND OTHER
MATTERS

Pursuant to the requirements of paragraph 11(b) of rule XXVI of
the Standing Rules of the Senate, the Committee states that the
bill will not significantly regulate any individuals or businesses,
will not affect the personal privacy of individuals, and will result
in no significant additional paperwork.

The following information is provided in accordance with section
423 of the Unfunded Mandates Reform Act of 1995 (“UMRA”) (Pub.
L. No. 104-04). The Committee has reviewed the provisions of S.
1642 as approved by the Committee on October 11, 2011. In accord-
ance with the requirements of UMRA, the Committee has deter-
mined that the nontax provisions of S. 1642 contain no intergovern-
mental mandates as defined in UMRA and impose no costs on
state, local, or tribal governments. The Committee has determined
that the tax provisions of S. 1642 contain no intergovernmental
mandates as defined in UMRA. The Committee has determined
that the nontax provisions of S. 1642 do impose private-sector man-
dates, as defined in UMRA, by extending customs user fees, in-
creasing merchandise processing fees, and enforcing new record-
keeping requirements. The aggregate costs of those mandates will
exceed the annual threshold established in UMRA for private-sec-
tor mandates ($142 million in 2011, adjusted annually for infla-
tion). The Committee has determined that the tax provisions of S.
1642 contain no private-sector mandates as defined in UMRA.



IV. ADDITIONAL VIEWS

ADDITIONAL VIEWS OF RANKING MEMBER ORRIN G.
HATCH AND SENATOR JON KYL

Several elements of this report deserve significant elaboration.
The May 10, 2007 agreement (May 10th Agreement) negotiated by
some in Congress and the Bush Administration was intended to se-
cure votes for the four free trade agreements (FTAs) with Colom-
bia, Panama, Peru and South Korea, but it did not reflect an agree-
ment on a new trade policy as the Majority contends. We were not
part of the negotiations of these new provisions. We continue to
harbor misgivings over several aspects of these changes, including
in the areas of labor, the environment and intellectual property.
The May 10th Agreement, however—failed as only a vote on Peru
was allowed by Democrat congressional leaders during the 110th
Congress—and the other three FTAs had to wait for more than
four years before a vote was secured. The Bush administration and
the governments of Colombia, Panama, Peru and South Korea
upheld their end of the bargain by incorporating the May 10th
Agreement changes into each FTA, but the democrat leadership of
Congress refused to honor its part of the May 10th Agreement and
allow a vote on any of the three remaining FTAs. The Obama Ad-
ministration continued this pattern of delay for nearly three years.

As acknowledged, years after the pending trade agreements were
modified in accordance with the substantive provisions of the May
10th Agreement, the Majority in March 2011 and the administra-
tion in May 2011 added a new demand that Congress approve addi-
tional spending on a domestic job training program before they
would allow any pending trade agreement to be considered. This
new demand was not part of May 10th Agreement and it was made
during a period of extreme fiscal austerity. Regardless, Senator
Hatch indicated during a May 26, 2011 hearing on the U.S.-Korea
FTA that he was not opposed to having Trade Adjustment Assist-
ance (TAA) considered separately. Moreover, all Republican Fi-
nance Committee Members agreed that TAA should be “debated
and considered on its own merits.” Although some Republican Sen-
ators signaled a willingness to consider TAA and support a sepa-
rate vote, the Majority rejected these overtures prior to the markup
and refused to allow an open debate on the merits of TAA—or even
to hold a hearing on the TAA program. In its report, the Majority
states that no FTA implementing legislation has been passed while
TAA provisions had expired. Even if this is true, it does not justify
including TAA in the Korea FTA implementing bill, as the TAA
program was not set to expire until February 2012.

The report also states that including the expired and expanded
provisions of TAA in the draft implementing bill during the Senate
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Finance Committee’s “mock mark-up” process was “necessary or
appropriate” to implement the Korea FTA. Again, that is not cor-
rect.

Inclusion of TAA in the draft implementing bill during the “mock
mark-up” process abused long-standing rules and procedures gov-
erning the delegation of trade negotiating authority from Congress
to the President. Moreover, contrary to the Senate Finance Com-
mittee’s tradition of managing trade legislation through bipartisan
collaboration, this decision was made with little to no consultation
with Senate Finance Committee Members in the Minority.

Under the Bipartisan Trade Act of 2002, trade agreement imple-
menting bills are considered under Trade Promotion Authority
(TPA) procedures. Under TPA, trade agreement implementing bills
are developed jointly by Congress and the administration. Close
consultation with Congress during this process is key. Once sub-
mitted to Congress, these bills are not amendable. As added protec-
tion, the law says these bills can only consist of provisions that are
necessary or appropriate to implement the trade agreement.

The Majority report states that it was necessary or appropriate
to include the TAA provisions in the Korea FTA draft imple-
menting bill because the North American Free Trade Agreement
(NAFTA) included NAFTA Transitional Adjustment Assistance
(NAFTA TAA). The Majority also claims that the Korea FTA imple-
menting bill’s TAA provisions were “narrower” than the NAFTA
TAA provisions, and that the NAFTA TAA provisions expanded eli-
gibility. Both contentions are incorrect. NAFTA TAA was far dif-
ferent from the TAA proposal included in the Korea FTA draft im-
plementing bill. NAFTA TAA was a temporary and transitional
program, narrowly tailored just for workers who might be directly
dislocated by trade with NAFTA countries (Mexico and Canada).
The TAA provisions considered as part of the Senate Finance Com-
mittee’s informal consideration of the Korea FTA draft imple-
menting bill went far beyond that, providing much richer benefits
to workers dislocated for a myriad of reasons totally unrelated to
the Korea FTA. In fact, benefits under the expanded TAA proposal
go to workers dislocated by trade with any country. In addition, the
proposal provided benefits to workers retroactively. Including stat-
utory language to provide benefits to workers who were not, are
not, and never will be affected by the approval of the Korea FTA
itself was neither necessary nor appropriate to implement the
Korea FTA. It is difficult to understand how these provisions could
be narrower than the NAFTA TAA provisions that impacted two
countries and provided temporary transitional benefits to workers
affected by the NAFTA agreement after its approval.

It is also a specious argument to cite the inclusion of a TAA pro-
vision in an implementing bill as evidence that the practice com-
ports with TPA statutory requirements. The fact that some unre-
lated provisions have been included in prior trade agreement im-
plementing bills is not evidence that their inclusion was within the
confines of TPA, simply that their inclusion was never formally
challenged. The Majority’s contention that the CAFTA-DR infor-
mal markup adopted a TAA expansion does not demonstrate that
such an amendment was “necessary or appropriate” to include in
the CAFTA-DR implementing bill. Unlike the Korea FTA imple-
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menting legislation that included TAA expansions in the chair-
man’s informal markup text, the CAFTA-DR TAA provisions were
included as an amendment as part of the informal markup process
by voice vote. Then-Chairman Grassley expressed serious reserva-
tions regarding the adoption of the TAA amendment precisely be-
cause he viewed it as neither “necessary or appropriate” to imple-
ment the CAFTA-DR agreement. The general counsel of the Office
of the United States Trade Representative concurred with this as-
sessment, both during the informal mark-up and in subsequent cor-
respondence where he stated that inclusion of such a TAA provi-
sion is not “necessary or appropriate.” As a result, the Bush admin-
istration declined to submit implementing legislation that included
the TAA provisions in the CAFTA-DR package that Congress ap-
proved. We have attached that letter as part of our additional
views.

As the parliamentarian has never ruled on whether a disputed
provision complies with the rules of TPA, there is no legal prece-
dent for including such provisions in a trade agreement imple-
menting bill. Nevertheless, in 2002, both houses of Congress ex-
pressed significant discomfort with the past practice of including
overly broad provisions in trade agreement implementing bills.
Statutory history which accompanies the 2002 TPA procedures
makes it clear that, under these authorities, the parameters of
what is necessary or appropriate should be strictly and narrowly
construed.

Without demonstrating whether any jobs would be lost, the Ma-
jority attempted to use the Korea FTA draft implementing bill to
shield wholesale changes to U.S. labor, tax, pension and health
care law from debate and amendment, disregarding the clear writ-
ten views of the Senate Finance Committee Republicans. (See At-
tached Letter dated June 30, 2011). In so doing, the draft imple-
menting bill went far beyond what was necessary or appropriate to
implement this agreement. House and Senate Finance Committee
reports to the Trade Act of 2002 made it clear that the standard
for what can be included in an implementing bill must be narrowly
and strictly defined. Past administrations and Senate Finance
Committees have carefully and faithfully followed these 2002
guidelines in implementing trade agreements by narrowly limiting
any extraneous provisions in trade agreement implementing bills.
Instead of serious consultations, the expanded TAA provisions were
jammed into the Korea FTA draft implementing bill, providing the
Senate Finance Committee Minority with little notice and no con-
sultation. This highly partisan maneuver resulted in the first
strictly partisan vote on a trade agreement in decades. Such a
break from past practice and precedent was unnecessary and inap-
propriate. Including unrelated and highly-controversial provisions,
like the TAA spending program, into the Korea FTA draft imple-
menting bill with little to no consultation violated the letter and
spirit of TPA. It is a practice which should not be replicated in fu-
ture bills.

Finally, the Majority asserts that “countless” meetings took place
between the Majority and the Minority prior to the introduction of
the chairman’s informal mark-up implementing legislation, which
included the inappropriate TAA provisions. Yet, the ranking mem-
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ber’s staff was not part of the substantive negotiations of the TAA
provisions with the House Committee on Ways and Means Major-
ity. It is correct that many meetings took place to prepare the im-
plementing legislation language—including with the Office of the
U.S. Trade Representative and the Majority and Minority staffs
from the Committee on Finance and Ways and Means Committee—
and to ensure that the terms of the Korea FTA were met in the
implementing bill provisions. These meetings did not, however, in-
clude meaningful discussions regarding TAA or the process for
moving this legislation, including its possible inclusion in the
Korea FTA implementing bills. Although there were rumors that
the chairman might include TAA in the chairman’s mark for the
informal markup, we and others cautioned against such an ap-
proach—oprivately and publicly. Our concerns were ignored, and the
Republican Committee Members and staff saw the TAA provisions
for the first time when the Majority posted the implementing legis-
lation 48 hours prior to the scheduled informal markup. All Repub-
lican Committee Members rejected moving forward with TAA in-
cluded in the Korea FTA implementing bill as evidenced by the sec-
ond letter we have included in our additional views. Thankfully,
the TAA language was stripped out of the final implementing legis-
lation sent to Congress by the Obama administration.

Fortunately, the May 10th Agreement provisions diluting intel-
lectual property rights protection for pharmaceutical products were
not included in the Korea FTA. As a result, this pact contains some
of the highest standards for intellectual property rights protection
of any bilateral trade agreement. We hope these high standards,
and their reflection of U.S. law, will continue to serve as the model
for future trade agreements.



ADDITIONAL VIEWS OF SENATOR CHUCK GRASSLEY

The Majority has stated that, “On May 10, 2007, the Bush Ad-
ministration and the bipartisan leadership of the U.S. Senate Com-
mittee on Finance and the U.S. House of Representatives Com-
mittee on Ways and Means reached an agreement on trade policy.”
However, as Ranking Member of the Finance Committee during
that time period, I strongly disagree with the Majority’s statement
that the agreement was an agreement “on trade policy.” The Major-
ity’s terminology implies the terms of the agreement reached on
May 10, 2007 with President Bush are somehow now the blueprint
for future trade agreements. This is not the case. The May 10th
agreement was made out of necessity by President Bush as he at-
tempted to gain support from the democratically-controlled Con-
gress for approving the South Korea, Panama, Peru, and Colombia
trade agreements. As I expressed at the time, I have reservations
about many of the provisions included in the May 10th agreement,
including the terms regarding labor, environment, and intellectual
property. I continue to have reservations about the May 10th provi-
sions. Most, if not all, of the members on our side do not see the
May 10th provisions as part of a blueprint for future trade agree-
ments. Those provisions were part of a bargain between President
Bush and Democrat leaders in Congress, for those specific free
trade agreements at the time, not an “agreement on trade policy”
as the Majority suggests.

(61)
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V. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italics, and
existing law in which no change is proposed is shown in roman):

SECTION 13031 OF THE CONSOLIDATED OMNIBUS
BUDGET RECONCILIATION ACT OF 1985

SEC. 13031. FEES FOR CERTAIN CUSTOMS SERVICES.

(a) k% sk
(b) LIMITATIONS ON FEES.—(1) * * *
%k * ES E3 %k * ES

(19) No fee may be charged under subsection (a) (9) or (10) with
respect to goods that qualify as originating goods under section 202
of the United States-Korea Free Trade Agreement Implementation
Act. Any service for which an exemption from such fee is provided
by reason of this paragraph may not be funded with money con-
tained in the Customs User Fee Account.

& * * % & * *
() EFFECTIVE DATES.—(1) * * *
& * & * & * &

(3)(A) Fees may not be charged under paragraphs (9) and (10) of
subsection (a) after [January 7, 20201 August 2, 2021.

(B)(1) Subject to clause (ii), Fees may not be charged under para-
graphs (1) through (8) of subsection (a) after [January 14, 20201
December 8, 2020.

* * *k * * * *k

TARIFF ACT OF 1930

* * & * * * &

TITLE IV—ADMINISTRATIVE PROVISIONS

* * * * * * *

Part III—Ascertainment, Collection, and Recovery of Duties
* * * * * * *

SEC. 508. RECORDKEEPING.
(a) k ok ok

* * *k & * * *k

(i) CERTIFICATIONS OF ORIGIN FOR GooDS EXPORTED UNDER THE
UNITED STATES-KOREA FREE TRADE AGREEMENT.—
(1) DEFINITIONS.—In this subsection:
(A) RECORDS AND SUPPORTING DOCUMENTS.—The term
“records and supporting documents” means, with respect to
an exported good under paragraph (2), records and docu-
ments related to the origin of the good, including—



63

(i) the purchase, cost, and value of, and payment for,
the good;

(it) the purchase, cost, and value of, and payment
for, all materials, including indirect materials, used in
the production of the good; and

(iti) the production of the good in the form in which
it was exported.

(B) KFTA CERTIFICATION OF ORIGIN.—The term “KFTA
certification of origin” means the certification established
under article 6.15 of the United States-Korea Free Trade
Agreement that a good qualifies as an originating good
under such Agreement.

(2) EXPORTS TO KOREA.—Any person who completes and
issues a KFTA certification of origin for a good exported from
the United States shall make, keep, and, pursuant to rules and
regulations promulgated by the Secretary of the Treasury,
render for examination and inspection all records and sup-
porting documents related to the origin of the good (including
the certification or copies thereof).

(3) RETENTION PERIOD.—The person who issues a KFTA cer-
tification of origin shall keep the records and supporting docu-
ments relating to that certification of origin for a period of at
least 5 years after the date on which the certification is issued.

[(G)] () PENALTIES.—Any person who fails to retain records and
supporting documents required by subsection (f), [(g), or (h)]1 (g),
(h), or (i) or the regulations issued to implement any such sub-
section shall be liable for the greater of—

(1) % * =
% % % % % % %
SEC. 514. PROTEST AGAINST DECISIONS OF THE CUSTOMS SERVICE.
(a) * * *
# % * % # % *

(j) DENIAL OF PREFERENTIAL TARIFF TREATMENT UNDER THE
UNITED STATES-KOREA FREE TRADE AGREEMENT.—If U.S. Customs
and Border Protection or U.S. Immigration and Customs Enforce-
ment of the Department of Homeland Security finds indications of
a pattern of conduct by an importer, exporter, or producer of false
or unsupported representations that goods qualify under the rules
of origin provided for in section 202 of the United States-Korea Free
Trade Agreement Implementation Act, U.S. Customs and Border
Protection, in accordance with regulations issued by the Secretary
of the Treasury, may suspend preferential tariff treatment under the
United States-Korea Free Trade Agreement Implementation Act to
entries of identical goods covered by subsequent representations by
that importer, exporter, or producer until U.S. Customs and Border
Protection determines that representations of that person are in con-
formity with such section 202.

* * & & * * &

SEC. 520. REFUNDS AND ERRORS.
() * * *

* * * * * * *
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(d) Goops QUALIFYING UNDER FREE TRADE AGREEMENT RULES
OF ORIGIN.—Notwithstanding the fact that a valid protest was not
filed, the Customs Service may, in accordance with regulations pre-
scribed by the Secretary, re liquidate an entry to refund any excess
duties (including any merchandise processing fees) paid on a good
qualifying under the rules of origin set out in section 202 of the
North American Free Trade Agreement Implementation Act, sec-
tion 202 of the United States-Chile Free Trade Agreement Imple-
mentation Act, section 203 of the Dominican Republic-Central
America-United States Free Trade Agreement Implementation Act,
section 202 of the United States-Oman Free Trade Agreement Im-
plementation Act, [or] section 203 of the United States-Peru Trade
Promotion Agreement Implementation Act [for which]l, or section
202 of the United States-Korea Free Trade Agreement Implementa-
tion Act for which no claim for preferential tariff treatment was
made at the time of importation if the importer, within 1 year after
the date of importation, files, in accordance with those regulations,
a claim that includes—

(1) * * *

* * k & * * *k

PART V—ENFORCEMENT PROVISIONS

* * * * * * *

SEC. 592. PENALTIES FOR FRAUD, GROSS NEGLIGENCE, AND NEG-

LIGENCE.
(a) EE
ES £ ES ES ES £ ES
(¢c) MAXIMUM PENALTIES.—
Ed * ES ES Ed * ES

(11) PRIOR DISCLOSURE REGARDING CLAIMS UNDER THE
UNITED STATES-KOREA FREE TRADE AGREEMENT.—An importer
shall not be subject to penalties under subsection (a) for making
an incorrect claim that a good qualifies as an originating good
under section 202 of the United States-Korea Free Trade Agree-
ment Implementation Act if the importer, in accordance with
regulations issued by the Secretary of the Treasury, promptly
and voluntarily makes a corrected declaration and pays any
duties owing with respect to that good.

[(11)] (12) SEIZURE.—If the Secretary has reasonable cause
to believe that a person has violated the provisions of sub-
section (a) and that such person is insolvent or beyond the ju-
risdiction of the United States or that seizure is otherwise es-
sential to protect the revenue of the United States or to pre-
vent the introduction of prohibited or restricted merchandise
into the customs territory of the United States, then such mer-
chandise may be seized and, upon assessment of a monetary
penalty, forfeited unless the monetary penalty is paid within
the time specified by law. Within a reasonable time after any
such seizure is made, the Secretary shall issue to the person
concerned a written statement containing the reasons for the
seizure. After seizure of merchandise under this subsection,
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the Secretary may, in the case of restricted merchandise, and
shall, in the case of any other merchandise (other than prohib-
ited merchandise), return such merchandise upon the deposit
of security not to exceed the maximum monetary penalty which
may be assessed under subsection (c).

%k % * £ %k % *

(j) FALSE CERTIFICATIONS OF ORIGIN UNDER THE UNITED STATES-
KOREA FREE TRADE AGREEMENT.—

(1) IN GENERAL.—Subject to paragraph (2), it is unlawful for
any person to certify falsely, by fraud, gross negligence, or neg-
ligence, in a KFTA certification of origin (as defined in section
508 of this Act) that a good exported from the United States
qualifies as an originating good under the rules of origin pro-
vided for in section 202 of the United States-Korea Free Trade
Agreement Implementation Act. The procedures and penalties of
this section that apply to a violation of subsection (a) also apply
to a violation of this subsection.

(2) PROMPT AND VOLUNTARY DISCLOSURE OF INCORRECT IN-
FORMATION.—No penalty shall be imposed under this subsection
if, promptly after an exporter or producer that issued a KFTA
certification of origin has reason to believe that such certifi-
cation contains or is based on incorrect information, the ex-
porter or producer voluntarily provides written notice of such
incorrect information to every person to whom the certification
was issued.

(3) EXCEPTION.—A person shall not be considered to have vio-
lated paragraph (1) if—

(A) the information was correct at the time it was pro-
vided in a KFTA certification of origin but was later ren-
dered incorrect due to a change in circumstances; and

(B) the person promptly and voluntarily provides written
notice of the change in circumstances to all persons to
whom the person provided the certification.

* * * * * * *

TRADE ACT OF 1974

* * k & * * *k

TITLE II—RELIEF FROM INJURY CAUSED BY IMPORT
COMPETITION

CHAPTER 1—POSITIVE ADJUSTMENT BY INDUSTRIES
INJURED BY IMPORTS

¥ * % ¥ ¥ * *
SEC. 202. INVESTIGATIONS, DETERMINATIONS, AND RECOMMENDA-
TIONS BY COMMISSION.

(a) PETITIONS AND ADJUSTMENT PLANS.—

* * k & * * k

(8) The procedures concerning the release of confidential
business information set forth in section 332(g) of the Tariff
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Act of 1930 shall apply with respect to information received by
the Commission in the course of investigations conducted
under this chapter, part 1 of title III of the North American
Free Trade Agreement Implementation Act, title II of the
United States-Jordan Free Trade Area Implementation Act,
title III of the United States-Chile Free Trade Agreement Im-
plementation Act, title III of the United States-Singapore Free
Trade Agreement Implementation Act, title III of the United
States-Australia Free Trade Agreement Implementation Act,
title III of the United States-Morocco Free Trade Agreement
Implementation Act, title III of the Dominican Republic-Cen-
tral America-United States Free Trade Agreement Implemen-
tation Act, title III of the United States-Bahrain Free Trade
Agreement Implementation Act, title III of the United States-
Oman Free Trade Agreement Implementation Act, [and] title
IIT of the United States-Peru Trade Promotion Agreement Im-
plementation Act, and title III of the United States-Korea Free
Trade Agreement Implementation Act. The Commission may re-
quest that parties providing confidential business information
furnish non confidential summaries thereof or, if such parties
indicate that the information in the submission cannot be sum-
marized, the reasons why a summary cannot be provided. If
the Commission finds that a request for confidentiality is not
warranted and if the party concerned is either unwilling to
make the information public or to authorize its disclosure in
generalized or summarized form, the Commission may dis-
regard the submission.

* * * & * * *

TRADE AGREEMENTS ACT OF 1979

* * * * * * *

TITLE III—-GOVERNMENT PROCUREMENT

* * * & * * *k

SEC. 308. DEFINITIONS.
As used in this title—

* * *k & * * *

(4) ELIGIBLE PRODUCTS.—

(A) IN GENERAL.—The term “eligible product” means,
with respect to any foreign country or instrumentality that
15— (1) kock sk

% £ * * * £ *

(vi) a party to the United States-Oman Free Trade
Agreement, a product or service of that country or in-
strumentality which is covered under that Agreement
for procurement by the United States; [or]

(vii) a party to the United States-Peru Trade Pro-
motion Agreement, a product or service of that country
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or instrumentality which is covered under that agree-
ment for procurement by the United Statesl[.]; or

(viit) a party to the United States-Korea Free Trade
Agreement, a product or service of that country or in-
strumentality which is covered under that agreement
for procurement by the United States.

* * * & * * *

INTERNAL REVENUE CODE OF 1986

* * *k & * * *k

Subtitle F—Procedure and Administration

* * k & * * *k

CHAPTER 61—INFORMATION AND RETURNS

* * *k & * * *

Subchapter B—Miscellaneous Provisions
* £ * * * £ *

[SEC. 6116. Cross reference.]

SEC. 6116. Requirement for prisons located in United States to provide information
for tax administration.

SEC. 6117. Cross reference.

* * *k & * * *k

SEC. 6116. REQUIREMENT FOR PRISONS LOCATED IN UNITED STATES
TO PROVIDE INFORMATION FOR TAX ADMINISTRATION.
(a) IN GENERAL.—Not later than September 15, 2012, and annu-
ally thereafter, the head of the Federal Bureau of Prisons and the
head of any State agency charged with the responsibility for admin-
istration of prisons shall provide to the Secretary in electronic for-
mat a list with the information described in subsection (b) of all the
inmates incarcerated within the prison system for any part of the
prior 2 calendar years or the current calendar year through August
31.
(b) INFORMATION.—The information with respect to each inmate
is—
(1) first, middle, and last name,
(2) date of birth,
(3) institution of current incarceration or, for released in-
mates, most recent incarceration,
(4) prison assigned inmate number,
(5) the date of incarceration,
(6) the date of release or anticipated date of release,
(7) the date of work release,
(8) taxpayer identification number and whether the prison
has verified such number,
(9) last known address, and
(10) any additional information as the Secretary may request.
(¢) FORMAT.—The Secretary shall determine the electronic format
of the information described in subsection (b).
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SEC. [6116.] 6117. CROSS REFERENCE.
For inspection of records, returns, etc., concerning gasoline or lu-
bricating oils, see section 4102.

* k & & * k &

CHAPTER 68—ADDITIONS TO THE TAX, ADDITIONAL
AMOUNTS, AND ASSESSABLE PENALTIES

* * & & * * *

Subchapter B—Assessable Penalties

* k & & * k &

PART I—GENERAL PROVISIONS

* * & * * * *

SEC. 6695. OTHER ASSESSABLE PENALTIES WITH RESPECT TO THE
PREPARATION OF TAX RETURNS FOR OTHER PERSONS.

(a)* k ok

* * & * * * *

(g) FAILURE To BE DILIGENT IN DETERMINING ELIGIBILITY FOR
EARNED INCOME CREDIT.—Any person who is a tax return preparer
with respect to any return or claim for refund who fails to comply
with due diligence requirements imposed by the Secretary by regu-
lations with respect to determining eligibility for, or the amount of,
the credit allowable by section 32 shall pay a penalty of [$100]
$500 for each such failure.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE
WASHINGTON, D.C. 20808

JUN 28 2005
The Honorable Ron Wyden
United States Senate
Washington, D.C. 20510

Dear Senator Wyden:

Thank you for your letter of June 16, 2005, signed with nine of your Finance Commitiee
colleagues, urging the Administration to include in the Central America — Dominican Republic
Free Trade Agreement (CAFTA-DR) implementing legislation a Committee-approved
amendment that would extend the Trade Adjustment Assistance (TAA) program to services
workers. Ambassador Portman has asked me to respond on his behalf.

After carefully considering the proposed amendment, we concluded that the provision would ne
be consistent with the legislative procedures provided for under the Bipartisan Trade Promotion
Authority Act of 2002 (TPA Act) for trade agreement implementing bills. Accordingly, the
amendment was not included in the draft bills that the President submitted on June 23,

As you know, TPA procedures apply to implementing bills for trade agreements that satisfy the
criteria set out in the Act. Because TPA implementing bills are submitted by the President,
cannot be amended, and proceed automatically to a vote, the types of provisions that may be
included in these bills are strictly limited. In particular, TPA procedures apply to implementing
bill provisions repealing or amending existing laws or providing new legislative authority that
are “necessary or appropriate to implement” the trade agreement.

Since Congress enacted TPA, the Administration and the Congress have sirictly interpreted this
standard. All of the trade agreement implementing bills that the Administration has submitted —
and the Congress has approved ~ under TPA have been limited to provisions directly related to
carrying out the trade agreements. The Committee’s proposed amendment would have created a
new TAA program that is not specifically related to the CAFTA-DR or to carrying it out. Thus,
including the Senate Finance amendment in the CAFTA-DR bill would have represented a clear
break with consistent practice under TPA.

1 do not believe that the implementing bill for the North American Free Trade Agreement
(NAFTA) established a precedent for including the Finance Committee’s TAA amendment in the
CAFTA-DR bill, First, the NAFTA bill was submitted under earlier trade legislation, not under
the TPA Act. Moreover, the NAFTA bill established a TAA program for workers displaced by
imports under that agreement, In contrast, the Finance Committee’s proposed TAA amendment
would have created a new TAA program to cover services workers displaced by imports from all
sources, rather than imports occasioned by the CAFTA-DR specifically. I would also note that
the provision you refer to in the legislation implementing our free trade agreement with Australia
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The Honorable Ron Wyden
Page Two

was required for the very limited purpose of correcting an inadvertent omission in our earlier
TPA implementing bills.

Lastly, it is correct that the Trade Act of 2002 — of which the TPA Act is a part — included
provisions addressing trade adjustment assistance, Those provisions do not serve as a precedent
for including the Finance Committee’s proposed TAA amendment in the CAFTA-DR
implementing bill, however. Congress enacted the Trade Act of 2002 using normal legislative
procedures rather than under TPA procedures.

In closing, I would point out that the CAFTA-DR does not require the United States to open its
services markets any further to imports from our trading pariners. Thus, I would not expect the
agreement to result in displacement of U.S. services workers. On the contrary, the agreement
should provide significant new commercial opportunities for our services firms and their workers
in the CAFTA-DR countries, which have commitied to give us substantially increased access to
their services markets, Accordingly, I believe it would be appropriate to consider TAA
legislation for services workers on its broader trade merits.

Sincerely,

James Mendenhall
Acting General Counsel
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CHRIS CAMPHELL, AEPUBLICAN STAFS OIRECTOR

President Barack Obama
The White House
Washington, DC 20500

Dear Mr, President,

As you know, the U.S. Senate Finance Committee exetcises jurisdiction over international trade,
including jurisdiction over legislation implementing reciprocal trade agreements and authorizing
legislation for trade adjustment assistance programs. This authority is rooted in Article I, Section
8 of the U.S. Constitution which grants Congress the power to "regulate commerce with foreign
nations ..." and to ".., lay and collect taxes, duties, imposts, and excises...." As elected
representatives to the U.S, Senate and as members of the Finance Committee, we feel it is our
constitutional duty to carefully consider and debate legislation under the Finance Committee’s
jurisdiction,

Under Trade Promotion Authority (TPA) procedures, legislation to implement trade agreements
cannot be amended once it is submitted to Congtess by the President. For this reason, it is
imperative that Congress be closely consulted throughout the trade agreement negotiation
process and during development of implementing legislation for each trade agreement.

We are concerned about last minute attempts to include provisions expanding Trade Adjustment
Assistance in the South Korea FTA implementing bill. We believe such actions are beyond the
scope of TPA authority and unduly infringe on the rights of Members of the Senate to carefully
weigh and debate the merits of TAA.

While we may share different views regarding our support for these agreements and on trade
adjustment assistance, we are united in our opposition to inclusion of expanded Trade
Adjustment Assistance in this implementing bill submitted to Congress under Trade Promotion
Authority.” We belicve each trade agreement and Trade Adjustment Assistance should be
debated and considered in the Senate on its own merits.

Sincerely,

@w‘ﬁﬁ? il 8L
Mok Byt (U
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