S. HrG. 113-232

A REVIEW OF CRITERIA USED BY THE IRS
TO IDENTIFY 501(c)(4) APPLICATIONS
FOR GREATER SCRUTINY

HEARING

BEFORE THE

COMMITTEE ON FINANCE
UNITED STATES SENATE

ONE HUNDRED THIRTEENTH CONGRESS

FIRST SESSION

MAY 21, 2013

&

Printed for the use of the Committee on Finance

U.S. GOVERNMENT PRINTING OFFICE
87-413—PDF WASHINGTON : 2013

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON FINANCE

MAX BAUCUS, Montana, Chairman
JOHN D. ROCKEFELLER IV, West Virginia ORRIN G. HATCH, Utah

RON WYDEN, Oregon CHUCK GRASSLEY, Iowa
CHARLES E. SCHUMER, New York MIKE CRAPO, Idaho

DEBBIE STABENOW, Michigan PAT ROBERTS, Kansas

MARIA CANTWELL, Washington MICHAEL B. ENZI, Wyoming

BILL NELSON, Florida JOHN CORNYN, Texas

ROBERT MENENDEZ, New Jersey JOHN THUNE, South Dakota
THOMAS R. CARPER, Delaware RICHARD BURR, North Carolina
BENJAMIN L. CARDIN, Maryland JOHNNY ISAKSON, Georgia
SHERROD BROWN, Ohio ROB PORTMAN, Ohio

MICHAEL F. BENNET, Colorado PATRICK J. TOOMEY, Pennsylvania

ROBERT P. CASEY, Jr., Pennsylvania

AMBER COTTLE, Staff Director
CHRIS CAMPBELL, Republican Staff Director

(1)



CONTENTS

OPENING STATEMENTS

Page

Baucus, Hon. Max, a U.S. Senator from Montana, chairman, Committee
ON FINANCE ittt ettt et 1
Hatch, Hon. Orrin G., a U.S. Senator from Utah ........c..ccoooiiiiiiiiiiiiiieiieeee. 3

WITNESSES

George, Hon. J. Russell, Treasury Inspector General for Tax Administration,
Department of the Treasury, Washington, DC ..........ccccoovviiiiiiiiiiiciieceieeeen, 6

Miller, Steven, Acting Commissioner, Internal Revenue Service, Washington,
.......................................................................................................................... 8

Shulman, Hon. Douglas, former IRS Commissioner, and guest scholar, Brook-
ings Institution, Washington, DC .........cccccoiiiiiiiiciiiieeeeeee e 8

ALPHABETICAL LISTING AND APPENDIX MATERIAL

Baucus, Hon. Max:

Opening StatemMent ........cccocieeiiiiiiieiiee e 1
Prepared statement ..........cccooociiiiiiiiiiiie e 67
George, Hon. J. Russell:
TESEIMONLY  .eeieeiieeiiieette ettt et e et e st e e sttt e e sttt e e sabeeeesaeeeas 6
Prepared statement 70
Responses to questions from committee members, with attachments ......... 79
Hatch, Hon. Orrin G.:
Opening StatemMeEnt ........ccccoeciiiiiiiiieiiieeeceeee e s e aee e 3
Prepared statement ..........c.ccocccviiiiiiiiiiecee e 188
Letter from Senator Hatch et al. to IRS Commissioner Shulman, dated
March 14, 2002 .ooooiiiiiieiee et 192
Letter from Deputy IRS Commissioner Miller to Senator Hatch, dated
ADPTIL 26, 2002 .ooiiiiieiicee ettt e b 196
Letter from Senator Hatch et al. to IRS Commissioner Shulman, dated
JUNE 18, 2012 oottt 206
Letter from Deputy IRS Commissioner Miller to Senator Hatch, dated
September 11, 2012  .....ooooiiiieiiieeeiieeeete et eeeee e sree e seree s st e e e sbeeennnee 210
Menendez, Hon. Robert:
“The Obama Ad Blitz Isn’t Working,” by Karl Rove, The Wall Street
Journal, August 2, 2012 ...ccccviieeiiieeiieeeee et ae e s eeaees 215
Miller, Steven:
TESEIMONLY  .eeiueiieeiiieet ettt et ettt e st e e st e e s bb e e e sabeeeeaeeeas 8
Shulman, Hon. Douglas:
TESEIMOTLY  .eiecvvieeeiiieecieeeecteeee e e e tteeesree e e taeeesataeeesssaeessseeeessaeesssseeesssseeensseens 8
Responses to questions from committee members ............ccccceveiveiieniiieniiennne. 217
COMMUNICATIONS
American Civil Liberties Union (ACLU) ..ccooviiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeee 237
American Civil Liberties Union et al. ....cccccocciniiiiiiiiiiiiiiiececeeceeeeee 244






A REVIEW OF CRITERIA USED BY THE IRS
TO IDENTIFY 501(c)(4) APPLICATIONS
FOR GREATER SCRUTINY

TUESDAY, MAY 21, 2013

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:04 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Wyden, Stabenow, Cantwell, Nelson, Menen-
dez, Cardin, Brown, Bennet, Casey, Hatch, Grassley, Crapo, Rob-
erts, Enzi, Cornyn, Thune, Burr, Isakson, Portman, and Toomey.

Also present: Democratic Staff: Amber Cottle, Staff Director; Mac
Campbell, General Counsel; John Angell, Senior Advisor; Lily
Batchelder, Chief Tax Counsel; and Chris Law, Investigator. Re-
publican Staff: Chris Campbell, Staff Director; and Jim Lyons, Tax
Counsel.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The hearing will come to order.

Before we begin, I am confident I can speak for every member
of this committee in saying our thoughts and prayers are with the
people of Oklahoma. We will stand with the courageous community
of Moore, with the people of Oklahoma, as they come together to
face this tragedy. May we stand together as citizens of the United
States of America with the people of Moore and with the people of
Oklahoma. We are all together, and we all share their grief.

The statesman Adlai Stevenson once said, “The government by
consent of the governed is the most difficult of all because it de-
pends for its success and viability on the good judgments of so
many of us.” These words are etched in granite at the IRS head-
quarters, just outside Washington, DC. They speak to the need for
government at all levels to exercise sound judgment in order to
earn and keep the confidence of the American people.

That confidence was broken recently by the news that the IRS
targeted conservative groups seeking tax-exempt status. In doing
so, the IRS abandoned good judgment and lost the public’s trust.
The American people have every right to be outraged. Targeting
groups based on their political views is not only inappropriate, it
is intolerable. We need to understand how and why this targeting
occurred. We need to know who was involved and who was respon-
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sible. We need to install new safeguards to ensure this targeting
never happens again.

The IRS has one of the most direct relationships with Americans
of any agency in our government. The IRS employees know where
we live, where we work, how many children we have, and what in-
vestments we make. Because of this, IRS employees are placed in
a position of great trust, and they must exercise this trust in a fair
and even-handed manner.

Employees in the Tax Exempt Unit of the IRS Office in Cin-
cinnati abused this trust. The Treasury Inspector General’s report
found that employees in this unit targeted groups with names con-
taining Tea Party, Patriot, and other terms associated with con-
servatives.

The Inspector General’s report also found that the Tax Exempt
Unit was a bureaucratic mess. Employees were ignorant about tax
laws, defiant of their supervisors, and blind to the appearance of
impropriety. This is unacceptable.

But the Inspector General’s report also raises many unanswered
questions. For example, the report examined 298 applications, and
the Cincinnati IRS office reportedly identified 96 of those 298 ap-
plications using “political” screening terms.

But what was the nature of the other 202 applications? Were
they filed by liberal groups, moderate groups, or groups that had
no political affiliation? We cannot measure the full impact of this
case without knowing the nature of these additional applications.

Who is responsible? We know the IRS officials in Washington
tried to stop this behavior, but who in Cincinnati perpetuated this
behavior? One person? Two people? The whole office? Who? We do
not know, not yet.

I intend to get to the bottom of what happened. As part of our
oversight of the IRS, this committee has launched a formal bipar-
tisan investigation. We have requested additional documents from
the IRS as part of our independent inquiry. We will follow the facts
and see where they take us.

The Inspector General’s report also demonstrates the need for
Congress and this committee to review and reform the Nation’s tax
laws when it comes to 501(c)(4) organizations. We have come a long
way from the Tariff Act of 1894 when Congress first created ex-
emptions for charitable, religious, and educational organizations.

Today there are countless political organizations at both ends of
the spectrum masquerading as social welfare groups in order to
skirt the tax code. These groups seek 501(c)(4) status. Why? Be-
cause it allows them to engage in political activity while keeping
the identity of their donors secret.

According to data collected by the website OpenSecrets.org,
501(c)(4)s spent $254 million in the 2012 election. That is about
equal to the combined spending of the 2012 Democratic and Repub-
lican political parties.

None of the donors behind these multi-million dollar campaigns
was disclosed. This was all secret money. In 2010, I wrote a letter
to the IRS asking them to look at all major tax-exempt organiza-
tions, 501(c)(4)s, (c)(5)s, and (c)(6)s. I asked this question: is the tax
code being used to eliminate transparency in the funding of our
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elect?ions, elections that are a constitutional bedrock of our democ-
racy?

This letter was part of a long line of investigations that the Sen-
ate Finance Committee has conducted into nonprofit, tax-exempt
organizations. In 2006 we investigated the efforts of Jack Abramoff
to use nonprofits to lobby Congress, and, in 2005 when Senator
Grassley was chairman of this committee, we investigated religious
organizations, nonprofit hospitals, and the Nature Conservancy.

Once the smoke of the current controversy clears, we need to ex-
amine the root of this issue and reform the Nation’s vague 501(c)(4)
tax laws. Neither the tax code nor the complex regulations that
govern nonprofits provide clear standards for how much political
activity a 501(c)(4) group can undertake.

The code does not even provide a clear definition of what quali-
fies as political activity. The statute provides one definition of a
501(c)(4), while IRS regulations say something different. The stat-
ute says its contributions or earnings must be “devoted exclusively
to charitable, educational, or recreational purposes,” the key word
being “exclusively.” IRS regulations, on the other hand, define a
501(c)(4) as an organization “primarily”—not “exclusively”—“en-
gaged in promoting in some way the common good and general wel-
fare of the people of the community.”

How does the IRS justify regulations that weaken the standard
from “exclusively” to “primarily”? These ambiguities may have con-
tributed to the IRS taking the unacceptable steps we are exam-
ining here today. Americans expect the IRS to do its job without
passion or prejudice. IRS cannot pick one group for closer examina-
1(:1i(zln and give others a free pass, but that is apparently what they

id.

As Adlai Stevenson said: “The success of our government de-
pends on the good judgments of so many.” It is clear that many in
the IRS exercised poor judgment in this case. Today, they will have
to answer for it.

[The prepared statement of Chairman Baucus appears in the ap-
pendix. |

The CHAIRMAN. Senator Hatch?

OPENING STATEMENT OF HON. ORRIN G. HATCH,
A U.S. SENATOR FROM UTAH

Senator HATCH. Well, thank you, Mr. Chairman. Before I begin,
I would like to just take a moment to say that my thoughts and
prayers are with the good people of Oklahoma who have been im-
pacted by yesterday’s devastating tornadoes. In particular, my
prayers go out to those who have lost loved ones in the really cata-
strophic storms, and I hope they are going to be able to deal with
this tragedy in every good way.

Thank you, Mr. Chairman, for convening this important hearing.
You and I do not always agree on all of the issues, but on this point
we agree. Despite some claims to the contrary, the IRS targeting
of citizens for their political views is in fact a scandal.

It undermines Americans’ trust that the government will enforce
the law without regard to political beliefs or party affiliation. Make
no mistake, this hearing and the investigation that will follow are
absolutely critical to this country.
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Over the weekend, a senior White House official said Repub-
licans are on a “partisan fishing expedition” and that we are con-
ducting “trumped-up hearings.” I hope they are not referring to
what this committee is doing or to this hearing that we are having
today. This would be very disconcerting, particularly after last
week when the President said he was committed to working with
Congress to find out the truth.

These hearings are not some sideshow designed to distract from
the President’s agenda. I hope that the President and his adminis-
tration are not attempting to distract us from getting to the bottom
of this. This committee is going to pursue this matter wherever it
leads.

The Internal Revenue Service is one of the most powerful agen-
cies in our government. Everybody knows that. It has a broader
reach than almost every other government agency or entity. In-
deed, many law-abiding Americans are already afraid of the IRS.

That being the case, the American people have a right to expect
that the IRS will exercise its authority in a neutral, non-biased
way. We need to work together to make sure that this is precisely
what it does, without any hint of political bias or partisanship, and
that the IRS takes this responsibility seriously.

Sadly, as we will discuss during today’s hearing, there appears
to have been more than a hint of political bias in the IRS’s proc-
essing of applications of groups applying for tax-exempt status. We
have a report from the Treasury Inspector General for Tax Admin-
istration, or TIGTA, indicating that the use of inappropriate polit-
ical criteria was all too common in the evaluation of these applica-
tions.

So far, here is what we know. We know that between 2010 and
2012, conservative groups applying for tax-exempt status were tar-
geted by the IRS and subjected to increased levels of scrutiny. We
know that these groups were targeted because they had the words
“Tea Party” or “Patriots,” et cetera, in their name or because they
said in their applications that they wanted to do things like “make
America a better place to live.”

We know that these conservative groups were asked invasive and
inappropriate questions about their donors, their positions on var-
ious issues, and the political affiliations of their officers and direc-
tors.

We know that some of these groups’ applications were delayed
for more than 3 years, even as applications for groups friendly to
the President and liberal causes were promptly approved. We know
that, despite some early claims to the contrary, knowledge of this
operation extended beyond the processing center in Cincinnati and
that IRS officials in Washington, DC were aware of the program
at an early stage.

We have also seen evidence that employees at other IRS offices
besides Cincinnati scrutinized conservative organizations to an un-
reasonable degree. In spite of what the IRS has said publicly, it has
become clear that this problem was not limited to a few employees
in Cincinnati. We know that by June 2012 at the latest, the
number-two official at the Department of the Treasury, Deputy
Secretary Neal Wolin, was aware that there was an ongoing TIGTA
inquiry into these issues.
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Here is what we do not know. We do not know why the targeting
began. We are concerned about the extent to which senior officials
at the IRS and the Department of the Treasury became aware of
these practices, when they found out, and what they did or did not
do to put a stop to them.

Perhaps most importantly, we want to know why the IRS pur-
posefully misled Congress when they led us to believe that no
groups were being targeted when we repeatedly raised this issue
with the agency last year. This, to me, is one of the most disturbing
elements of this story.

On multiple occasions in 2012, I spearheaded letters from Repub-
lican Senators to then-IRS Commissioner Shulman, asking ques-
tions about the IRS’s processing of applications for tax-exempt sta-
tus and the reports that the process had become politicized.

I received two separate responses from Acting Commissioner Ste-
ven Miller, who was at that time serving as the Deputy Commis-
sioner for Services and Enforcement. Neither of these responses
even hinted at the possibility that the targeting was going on, even
though these officials in Washington were certainly aware that a
number of conservative groups had in fact been targeted.

Indeed, despite multiple efforts during the 2012 election cam-
paign to find out the facts about this targeting program, the IRS
did not decide to come clean until the release of the TIGTA report
was imminent and their hand was forced.

Even then, one of the top IRS officials, in consultation with the
Department of the Treasury, chose to disclose that it had targeted
innocent organizations by responding to a planted question at a
press conference. A planted question! The American people deserve
to know the truth about what went on here, and they deserve to
know why the truth was kept from them for so long.

Were the top IRS officials willfully blind to what was going on,
or were they simply holding out until after the election? While the
targeting of conservative groups and the review process has re-
ceived most of the attention thus far, it is not the only problem
that needs to be addressed.

I am, of course, referring to the fact that in 2012 one of the IRS
offices that was targeting conservative groups’ applications also im-
properly disclosed confidential information about some of the same
groups to a left-leaning media organization called ProPublica.

This revelation comes on the heels of other allegations that the
IRS disclosed to activist groups and media outlets, confidential in-
formation including donor information, submitted by conservative
nonprofits. We need to look closely at all these allegations as well.
So, as you can see, Mr. Chairman, there are a lot of problems at
the IRS. I am glad that, thus far, members of both parties have
recognized the need to address these issues.

Mr. Chairman, I am pleased to be working with you on this in-
vestigation, and I hope that we will continue to work together on
a bipartisan basis to get to the bottom of all this. I want to assure
our colleagues and the American people that we are going to find
out exactly what happened here, and we are going to do everything
we can to make sure it does not happen again.

The only way to fully address these issues and to restore the
credibility of the IRS is to have a full accounting of the facts. One
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way or another, we are going to learn the facts about what went
on here. I hope that we can do so with the full and complete co-
operation of the Obama administration. Today’s hearing is just the
first step in this process.

I want to thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Hatch.

4 [The prepared statement of Senator Hatch appears in the appen-
ix.]

The CHAIRMAN. I would now like to welcome our panel of wit-
nesses. First is the Honorable Russell George, Treasury Inspector
General for Tax Administration at the U.S. Department of the
Treasury; second, Mr. Steven Miller, Acting Commissioner of the
Internal Revenue Service here in Washington, DC; and third,
former Commissioner of the IRS, the Honorable Douglas Shulman.
Thank you all for coming.

Before we begin, I would like you all to stand so I can swear you
in, please.

Raise your right hands, please.

Do you swear that the testimony you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

The WITNESSES. I do.

The CHAIRMAN. Thank you. You may be seated.

As is our regular practice, we will include your prepared state-
ments for the record and ask each of you to summarize in about
5 minutes. We will start with you, Mr. George. Then after that, ob-
viously, the committee will have a lot of questions.

Mr. George?

STATEMENT OF HON. J. RUSSELL GEORGE, TREASURY IN-
SPECTOR GENERAL FOR TAX ADMINISTRATION, DEPART-
MENT OF THE TREASURY, WASHINGTON, DC

Mr. GEORGE. Thank you, Chairman Baucus. Chairman Baucus,
Ranking Member Hatch, members of the committee, thank you for
the opportunity to discuss our report concerning the Internal Rev-
enue Service’s treatment of groups that applied for tax-exempt sta-
tus.

Our audit was initiated based on concerns expressed that certain
groups were being subjected to unfair treatment by the IRS. The
report issued last week addresses three allegations: (1) that the
IRS targeted specific groups applying for tax-exempt status;
(2) that the IRS delayed the processing of these groups’ applica-
tions; and (3) that the IRS requested unnecessary information from
the groups it subjected to special scrutiny. Our review confirmed
all of the allegations.

Inappropriate criteria were used by the IRS to target for review
“Tea Party” and other organizations based on their names and pol-
icy positions. The practice started in 2010 and continued to evolve
until June 2011. The criteria, which we obtained from a briefing
held by the IRS’s Exempt Organizations function in June of 2011,
were: the organizations’ names, including “Tea Party,” “Patriots,”
or “9/12 Project”; whether the organizations had policy positions in-
volving government spending, government debt, or taxes; third, the
organizations intended to provide education to the public by advo-
cacy or lobbying to “make America a better place to live”; and last-
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ly, there were statements in the case file criticizing how the coun-
try is being run.

These criteria were inappropriate in that they did not focus on
tax-exempt laws and Treasury regulations. For example, 501(c)(3)
organizations may not engage in political campaign intervention,
which is defined as action taken on behalf of or against a particular
candidate running for office. 501(c)(4) organizations may engage in
such activity so long as it is not their primary activity.

IRS employees began selecting “Tea Party” and other organiza-
tions for review in early 2010. From May 2010 through May of
2012, a team of IRS specialists in Cincinnati, OH, referred to as
the Determinations Unit, selected 298 cases for additional scrutiny.

We found that the first time executives from Washington, DC be-
came aware of the use of these criteria was June 2011, with some
executives not becoming aware of the criteria until April or May
2012.

These inappropriate criteria remained in effect for approximately
18 months. After learning of the criteria, the Director of Exempt
Organizations changed them in July of 2011 to remove references
to organization names and policy positions, only to have staff in
Cincinnati change the criteria back again to target organizations
with specific policy positions. The difference this time is that they
did not include “Tea Party” or other named organizations. It took
until May 2012 before the criteria were finally changed to be con-
sistent with laws and regulations.

The organizations selected for review for significant political
campaign intervention experienced substantial delays in the proc-
essing of their applications. As of December 2012, the status for the
296 cases that we were able to review was 108 cases had been ap-
proved, 28 cases were withdrawn, and 160 cases were still open. It
is noteworthy that zero cases had been denied.

Of the cases still open, some have been in process for over 3
years and crossed 2 election cycles without resolution. Of the 108
cases approved, 31 were “Tea Party,” “9/12,” or “Patriot” organiza-
tions.

Another troubling aspect we uncovered was the fact that the IRS
requested unnecessary information for many political cases. Nine-
ty-eight of 170 cases that received follow-up requests for informa-
tion from the IRS had unnecessary questions. We found that staff
at the Determinations Unit sent letters requesting this information
with little or no supervisory review.

The IRS later determined these questions were unneeded, but
not until after media accounts and questions by members of Con-
gress arose in March of 2012. An example of unnecessary informa-
tion requested was the names of past and future donors. The IRS
informed us that they subsequently destroyed the donor informa-
tion received from applications.

In closing, the IRS demonstrated gross mismanagement in its op-
eration of this program. The allegations were substantiated and
raised troubling questions about whether the IRS has effective
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management, oversight, and control, at least in the Exempt Orga-
nizations function.!

Chairman Baucus, Ranking Member Hatch, members of the com-
migtee, thank you for the opportunity to present the findings of our
audit.

The CHAIRMAN. Thank you, Mr. George.

[The prepared statement of Mr. George appears in the appendix.]

The CHAIRMAN. Mr. Miller, you are next.

STATEMENT OF STEVEN MILLER, ACTING COMMISSIONER,
INTERNAL REVENUE SERVICE, WASHINGTON, DC

Mr. MIiLLER. Thank you for the opportunity to be here today. Un-
fortunately, given time considerations, the IRS was unable to pre-
pare written testimony. I would note that I have a very brief state-
ment before I take questions.

First and foremost, as Acting Commissioner, I want to apologize
on behalf of the Internal Revenue Service for the mistakes that we
made and the poor service we provided. The affected organizations
and the American public deserve better.

Partisanship, or even the perception of partisanship, has no place
at the IRS. It cannot even appear to be a consideration in deter-
mining the tax exemption of an organization. I do not believe that
partisanship motivated the people who engaged in the practices de-
scribed in the Treasury Inspector General’s report.

I have reviewed the Treasury Inspector General’s report, and I
believe its conclusions are consistent with that. I think that what
happened here was that foolish mistakes were made by people try-
ing to be more efficient in their workload selection. The listing de-
scribed in the report, while intolerable, was a mistake and not an
act of partisanship.

The agency is moving forward. It has learned its lesson. We have
previously worked to correct issues in the processing of the cases
described in the report and have implemented changes to make
sure that this type of thing never happens again. Now that TIGTA
has completed its fact-finding and issued its report, management
will take appropriate action with respect to those responsible.

I would be happy to answer any questions that you may have.

The CHAIRMAN. Thank you, Mr. Miller.

Mr. Shulman?

STATEMENT OF HON. DOUGLAS SHULMAN, FORMER IRS COM-
MISSIONER, AND GUEST SCHOLAR, BROOKINGS INSTITU-
TION, WASHINGTON, DC

Mr. SHULMAN. Chairman Baucus, Ranking Member Hatch, mem-
bers of the committee, thank you for the opportunity to appear be-
fore the committee to talk about the Inspector General’s report.

I was Commissioner of the Internal Revenue Service from March
2008 till November 2012. During that time, the agency was called
upon to tackle a number of challenges. The agency played a key
role in stimulus and recovery efforts during the economic down-

1For more information, see also, “Inappropriate Criteria Were Used to Identify Tax-Exempt
Applications for Review,” Treasury Inspector General for Tax Administration report, May 14,
2013 (Ref. mno. 2013-10-053), http:/ /www.treasury.gov/tigta /auditreports/2013reports/
201310053fr.pdf.
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turn, aggressively addressed offshore tax evasion, and completed a
major modernization of its core technology database.

The agency also continued to deliver on its core mission of col-
lecting the revenue to fund the government. The IRS is a major op-
eration, with more than 90,000 employees who work on issues
ranging from processing individual tax returns, to building complex
technology, to ensuring compliance with businesses, to educating
the public about tax law changes, to administering a very complex
set of rules governing tax-exempt organizations.

I have recently read the Treasury Inspector General’s report. I
was dismayed and I was saddened to read the Inspector General’s
conclusions that actions had been taken creating the appearance
that the Service was not acting as it should have, that is, as a non-
political, nonpartisan agency.

The IRS serves a critical function for our Nation. It collects the
taxes necessary to run the government. Because of this important
responsibility, the IRS must administer, and it must be perceived
to administer, our tax laws fairly and impartially. Given the chal-
lenges that the agency faces, it does its job in an admirable way
the great majority of the time. The men and women of the IRS are
hard-working, honest public servants.

While the Inspector General’s report did not indicate that there
was any political motivation involved, the actions outlined in the
report have justifiably led to questions about the fairness of the ap-
proach taken here. The effect has been bad for the agency and bad
for the American taxpayer.

I am happy to answer any questions.

The CHAIRMAN. Thank you, all three of you. I have a couple of
questions, first to Mr. Miller and Mr. Shulman. Essentially, it is
my understanding that the IRS headquarters shut down the use of
political terms such as Tea Party and the other terms we all
learned about in June of 2011. That is when headquarters shut
that down. Why were people not then fired or transferred, or more
significant action taken than just to be told, do not do this, given
how outrageous this conduct is? Why was more definitive action
not taken?

Mr. MILLER. I do not believe that I was aware at the time that
that had happened. I first became aware of this in May of 2012.

The CHAIRMAN. Mr. Shulman, you were around during this time.

Mr. SHULMAN. Yes. In June of 2011, I do not believe I was aware
of this. Actually——

The CHAIRMAN. Well, who was aware? Somebody at headquarters
was aware, obviously. But besides Lois Lerner.

Mr. MILLER. Well, the report indicates that Exempt Organiza-
tions knew. There is no indication, I think, from the report—and
you would have to ask the Inspector General—that others knew at
this time.

The CHAIRMAN. Well, you were acting head of the IRS, and you
were the head of IRS, Mr. Shulman. Who did know? I mean, come
on. You have read the report. You were Acting Commissioner, you
were Commissioner. Come on. If you do not know, it sounds like
somebody is not doing his job.

So why was more direct action not taken, first when these terms
were discovered, right away, and then IRS had a second chance
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after the same activity started again in January of 2012? Incred-
ibly, it started again. IRS stopped for a while and then went back
again. Old habits. I cannot believe that, frankly.

Why was more firm action not taken by people, either the Com-
missioner himself or by people at the top? This is outrageous. Any
person can figure out that this is unacceptable conduct. Mr. Miller?

Mr. MILLER. Again, sir, all I can say is we were unaware. I was
unaware, I believe, at the time that it had happened. When I found
out in May, I took action.

The CHAIRMAN. But what action did you take?

Mr. MILLER. So I was briefed, after sending a group to take a
look at the cases, in May. They reported back to me in May of
2012, essentially with much of what had transpired and what is
shown in the IG report: that the cases were languishing, that a list
had been utilized, that letters had gone out that were much more
broad than they should be.

At that point we had already taken care of the letters because
those had come up, and this is how we knew something was going
on, and I asked for a review. We then trained our folks; we held
workshops to ensure that they were going to do the work well. We
took a look at the cases.

I asked for the cases to be looked at and grouped in a fashion
so that those that looked like they should be approved were ap-
proved, those that looked like they needed some work got that
work, and those that needed further development got that develop-
ment. So we took action on that.

I also—at that time, I was aware that TIGTA was working on
this, but I took some intermediate action pending TIGTA. We
transferred and reassigned an individual who had been involved in
the letters. I asked that the person whom I believed at the time
was responsible for the listing, that oral counseling occur. At that
time the listing process had been fixed.

The CHAIRMAN. All right. I appreciate that. This committee has
sent many questions to you and Mr. Shulman and others to try to
get the answers to some of these questions, and we are not going
to get the definitive answers at this moment, that is clear.

A deeper question to me is, what created this culture of indiffer-
ence to the American people and such aggressive behavior of im-
properly targeting certain groups? What caused that culture to de-
velop, and what did you do about correcting that culture, if you
even were aware of it? Either one of you, Mr. Miller or Mr.
Shulman. I will start with you, Mr. Shulman.

Mr. SHULMAN. Sure. During my time at the IRS, I believed and
I articulated that the IRS needed to be a nonpolitical, nonpartisan
agency.

The CHAIRMAN. Well, you may have articulated that, but how did
this happen?

Mr. SHULMAN. I think that there is a set of rules built into the
system, there are laws, there is education of people that I think the
vast majority of the IRS employees understand and abide by.

The CHAIRMAN. What happened in Cincinnati? What conditions
caused that? Because my time is expiring here. It already has ex-
pired, frankly. If you could just respond, very quickly, in a nutshell,
bottom line, how did this happen?
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Mr. SHULMAN. Mr. Chairman, I cannot say. I cannot say that I
know that answer.

The CHAIRMAN. Well, you are a Commissioner.

Mr. SHULMAN. I am 6 months out of

The CHAIRMAN. You have some sense of the outfit. You were a
Commissioner for a good number of years. You have some idea.
You have thought about this.

Mr. SHULMAN. I am 6 months out of office. When I left, the IG
was looking into this to gather all of the facts. I have now had the
benefit of reading the report, and that is, you know, the full ac-
counting of facts that I have at this point. So I do not think I can
answer that question, Mr. Chairman.

The CHAIRMAN. Well, I am kind of disappointed, frankly, because
you have had time to think about this. You certainly have more
thoughts than that.

Senator Hatch?

Senator HATCH. Well, thank you, Mr. Chairman.

On two different occasions, my colleagues and I wrote letters to
you, Mr. Shulman. In the first letter on March 14, 2012, we asked
about selective enforcement by the IRS and requests for donor in-
formation. Then we wrote again on June 18, 2012 to request more
information about the IRS’s practice of requesting confidential
donor information.

As I wrote in my March 2012 letter, “It is critical that the public
have confidence that Federal tax compliance efforts are pursued in
a fair, evenhanded, and transparent manner without regard to poli-
tics of any kind.”

The responses that I received from the IRS were anything but
transparent. The IRS responded to these two letters on April 26,
2012 and September 11, 2012, and both of these responses were
signed by you, Mr. Miller. These responses did not disclose that the
IRS had any reason to believe that it had improperly targeted Tea
Party or other conservative organizations or improperly asked for
confidential donor lists.

I ask unanimous consent to put all four letters in the record at
this point.

The CHAIRMAN. Without objection.

[The letters appear in the appendix on p. 192.]

Senator HATCH. Recently we have learned that the IRS was in
fact aware that the IRS had targeted Tea Party and other conserv-
ative organizations. We know that by June 2011 at the latest, Lois
Lerner, the Director of the Exempt Organizations group in DC, was
aware that IRS examiners had issued a “be on the lookout” listing
regarding Tea Party and other organizations.

We also know that on May 30, 2012, TIGTA briefed you, Mr.
Shulman, about its ongoing audit of these practices. Yet, when you
testified before Congress on March 22, 2012, you said, “There was
absolutely no targeting.” To this day you have not corrected your
testimony, even though you know that the IRS was inappropriately
screening Tea Party organizations.

Now, Mr. Shulman, why have you not come forward before today
to correct the record and acknowledge that there was in fact inap-
propriate screening occurring in the IRS, the organization that you
headed?
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Mr. SHULMAN. Let me answer a few things. One is, the full set
of facts around these circumstances came out last week in the
TIGTA report, which I read. Until that point I did not have a full
set of facts about

Senator HATCH. Yes, but you knew that this was going on. Why
didn’t you let us know? That is what we were inquiring about when
we sent these letters to you.

Mr. SHULMAN. What I knew was not the full set of facts in this
report. What I knew sometime in the spring of 2012 was that there
was a list that was being used, knew that the word Tea Party was
on the list. I did not know what other words were on the list, did
not know the scope and severity of this, did not know if groups that
were pulled in were groups that would have been pulled in anyway.

Senator HATCH. But you knew this

Mr. SHULMAN. And I took what I thought at the time, and I
think now, was the proper step when a concern is brought to the
Commissioner of Internal Revenue Service, which is to make sure
that the matter is being looked at by the Inspector General.

Senator HATCH. But we sent you letters inquiring about this
with a number of Senators on those letters, and you should have
corrected the record and you should have done it long before today.
That is the point I am making.

Mr. Miller, your signature is on both of the responses that I re-
ceived from the IRS. Nowhere in your responses did you indicate
that you knew the IRS was improperly selecting Tea Party organi-
zations for extra scrutiny. Nowhere in your responses did you indi-
cate that you knew the IRS was asking improper questions about
donor contributions. You just sat on that guilty knowledge.

Mr. George stated that he briefed you on May 3, 2012 about
TIGTA’s audit, so we know you were aware of it at the time that
you responded to my second letter, if not both letters. But you did
not mention any of this in your responses to me, to the Senate, or
to any other congressional body.

Now, Mr. Miller, that is a lie by omission. There is no question
about that in my mind, it is a lie by omission. You kept it from
people who have the obligation to oversee this matter. On Friday,
you swore under oath that you had told the truth in your prior re-
sponses. You said that the IRS had been guilty of “horrible cus-
tomer service.”

Mr. Miller, what we have learned about the IRS in recent days
goes far beyond horrible customer service. Why did you mislead me
and my colleagues, my fellow Senators, and most importantly, the
American people, by failing to tell us what you knew about the
exact subject we were asking about? Why didn’t you tell us?

Mr. MILLER. Mr. Hatch, I did not lie.

Senator HATCH. You what?

Mr. MILLER. I did not lie, sir.

Senator HATCH. Well, you lied by omission.

Mr. MILLER. I answered those questions.

Senator HATCH. You knew what was going on, and you knew
that we had asked. You should have told us.

Mr. MILLER. I answered the questions; I answered them truth-
fully. Did I know about the list? Yes. Not on the first letter, by the




13

way, because the timing—I would not have known for that. On the
second letter, we answered those questions, sir.

Frankly, the concept of political motivation here, I did not agree
with that in May, and I do not agree with that now. We were not
politically motivated in targeting conservative groups. That is
borne out by Mr. George’s report, the facts.

Senator HATCH. What else can you call it? He just said he had
not found that up till now. Today’s statement was a little more de-
finitive than the one he gave to the House. Now, let me just say
this. You knew this was going on. You knew we were concerned.
You knew we had written to you. You had our letters. Why didn’t
you correct the record? Why didn’t you let us know? We would have
solved this problem a long time ago.

Mr. MiLLER. TIGTA was looking at the cases, sir, and TIGTA
was doing——

Senator HATCH. So it was TIGTA’s responsibility, or was it
yours?

Mr. MILLER. I am sorry?

Senator HATCH. The Commissioner relied on you to answer our
letters. Why didn’t you answer them, and why didn’t you tell us
this information——

Mr. MILLER. I believe I did.

Senator HATCH [continuing]. At least on the second?

Mr. MILLER. I believe I did answer them, and I did answer them
truthfully, sir.

Senator HATCH. My time is up.

The CHAIRMAN. Thank you, Senator Hatch.

Next, we are going down the list. Senator Stabenow?

Senator STABENOW. Well, thank you very much, Mr. Chairman.
This is an incredibly important hearing. Let me just say, as we
heard, Mr. Miller, you are saying this was a mistake? We would
suggest an extremely serious mistake. Mr. George says “gross mis-
management.”

What I do not understand is how, again, something could start
in 2010, and it was not until June of 2011 that the Director of Ex-
empt Organizations learned of the practice. It was not until Janu-
ary of 2012, 7 months later, that they set up new criteria, which
were still inappropriate after they had been told to change them.
It was not until 4 months after that that the Cincinnati office fi-
nally started using the right criteria.

So, both for Mr. Shulman and Mr. Miller, it took almost 2
years—almost 2 years—for the IRS to finally fix the problem, in-
cluding 11 months after it came to the attention of the division
head. How in the world could it take so long for senior people at
the IRS to find the problem, fix the problem, and was there no on-
going oversight of the employees in Cincinnati and what they were
doing?

Mr. Shulman, let me start with you.

Mr. SHULMAN. Again, I am not there to go ask a set of questions
of people, what happened when, who, and how. I would

Senator STABENOW. With all due respect, you were there, though.

Mr. SHULMAN. I was there. But since this all came to light and
the full set of facts became known, I have not been able to be back
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there talking with people doing things. So let me just answer,
though, your question.

hSeI})ator STABENOW. But why didn’t you know when you were
there?

Mr. SHULMAN. I agree that this is an issue that, when someone
spotted it, they should have run up the chain, and they did not.
Why they did not, I do not know.

Senator STABENOW. Mr. Miller?

Mr. MILLER. So, I would agree. I am not going to disagree at all
with your characterization of bad management here, because I
think that that did happen. I do not want to understate concerns
with the list, because we should not have done that. We simply
should not have done that.

We should be looking at the file, we should be looking at the
facts, we should not look at names. We should not look at the posi-
tions taken on a given topic in terms of how we pull people into
full development of these cases. But we were not—it was not ele-
vated. We do not know.

Senator STABENOW. Mr. George, could you speak more about the
management, what your review has revealed about the IRS man-
agement? How was that breakdown possible, given the manage-
ment structure? Has the IRS done anything to make unacceptable
actions like this less likely in the future?

Mr. GEORGE. While we have not yet completed our analysis of
their response to our recommendations, we do intend to do so in
the future. So, Senator, I will be able to respond in full once we
have completed that review.

It is worth noting that the Determinations Unit in Cincinnati did
seek clarification from their headquarters unit in Washington, and
it took almost a year before a response was received by them to
their request on how to handle some of these issues.

The bottom line, Senator, it was just, again, a breakdown in com-
munications, mismanagement on the part of the Internal Revenue
Service.

Senator STABENOW. It does sound, though, that the first clarifica-
tion they received, they took that back and then they changed
again and did something inappropriately.

Mr. GEORGE. Well, there were two aspects of it. They sought clar-
ification initially but did not receive an answer. Eventually they
did get direction from Ms. Lerner to change the way they were act-
ing, and then on their own decided to revert to a different—slightly
different yet still inappropriate—way of handling these matters.

Senator STABENOW. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Grassley?

Senator GRASSLEY. I am going to direct my question, or at least
the first one, to Mr. Shulman and Mr. Miller.

Now, this comes directly from Iowa. One of my constituents at-
tempted to establish a 501(c)(3) charity called Coalition for Life of
TIowa. She told my staff that an IRS agent told her “your applica-
tion is ready to go; however, it will not be approved until you send
a letter, signed by your entire board under penalty of perjury, say-
ing that you will not protest at Planned Parenthood.” Now, that is
outrageous that that statement was even made by anybody in gov-
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ernment, that somehow you have to compromise your First Amend-
ment rights.

She also received a letter from the IRS asking several invasive
questions, including the details of the group’s prayer meeting. Now,
stop to think about it: the government getting involved in some-
body having a prayer meeting. It appears that the IRS essentially
offered this group a quid pro quo: you can become a charity if you
do not protest in front of Planned Parenthood. Generally speaking,
so you do not have to worry about 6103, is it appropriate even for
an IRS employee to offer quid pro quo in an example like this? Mr.
Miller, Mr. Shulman, either one of you.

Mr. MILLER. The answer is “no.” I mean, you know, we should
not be trading——

Senator GRASSLEY. Okay. Then let us move on. That is a good
answer, because that is the answer you ought to give. But how on
earth could you let something like this happen under your leader-
ship, and do either of you feel any responsibility or remorse for
treating an American citizen this way?

Mr. MILLER. I think I started my public statement with an apol-
ogy, sir, and I would continue that. I do not know what happened
in your given case. As you well are aware, I cannot speak to it
under the 6103 rules. But I do apologize for the treatment of folks.
And look, there are two things that happened with these cases.
First was that the selection and the selection criteria were bad.
Second was their treatment once they were in that group. That,
too, was bad, sir. It was. I do not know whether this particular or-
ganization was inside or outside of that group, but the service that
folks got was not the service that we should be providing anyone.
There is no question about that.

Senator GRASSLEY. Mr. Miller, on May 14th I wrote you a letter
raising questions about the so-called spontaneous apology Lois
Lerner made at the American Bar Association May 10th. Initially,
Ms. Lerner said her response was spontaneous and denied that the
question was planted. However, you admitted during your testi-
mony last week that the IRS had in fact planted the question to
be asked at the ABA conference. You said, “It was a prepared
Q&A.” Whose idea was it to create this prepared Q&A, and why?

Mr. MiLLER. Well, I will take responsibility for that. The thought
was to—now that we had the TIGTA report, we had all the facts,
we had our response, we thought we should begin talking about
this. We thought we would get out an apology. The way we did it—
we wanted to reach out to Hill staff about the same time—did not
work out. Obviously the entire thing was an incredibly bad idea.

Senator GRASSLEY. Has the IRS ever used a prepared Q&A in
the past, and, if so, give us some examples if it has been done be-
fore.

Mr. MILLER. I apologize. I would have to think about it, sir. I do
not know; nothing comes to mind, though.

Senator GRASSLEY. Okay.

How is it appropriate for Federal Government employees to se-
cretly plant questions to release information in advance of an IG
report?
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Mr. MILLER. I think that what we tried to do was get the apology
out, sir, and start the story. The report was coming, we knew that.
The report was done.

Senator GRASSLEY. Mr. Miller, on May 8th this year, in a Ways
and Means subcommittee hearing, Representative Crowley asked
Lois Lerner if she could “comment briefly on the status of the IRS
investigations into these nonprofits.”

Ms. Lerner pointed Congressman Crowley to a questionnaire on
the IRS website. She said nothing about TIGTA’s pending report or
the disclosure she made just 2 days later about political targeting.
As a result, I think very understandably, Representative Crowley
has said that he feels misled and has called for Ms. Lerner to re-
sign.

Do you agree with Representative Crowley that Ms. Lerner gave
misleading testimony to Congress?

Mr. MILLER. I do not now have any knowledge one way or an-
other on that, sir. I was not—I have not watched that.

Senator GRASSLEY. Has the IRS proposed to discipline Ms.
Lerner at all for all or any part she played in the underlying events
or testimony before Congress?

Mr. MILLER. At this point, now that the TIGTA report is out,
now that all of this is coming to light, those discussions are ongo-
ing. And I will not be part of those discussions, obviously, but those
discussions will occur.

Senator GRASSLEY. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Nelson, you are next.

Senator NELSON. Thank you, Mr. Chairman.

I want to take a different tack. I would like to go back to how
we got into this mess in the first place. The statute, of course, says
of these organizations, (c)(4)s, that their net earnings are to be de-
voted exclusively to charitable, educational, or recreational pur-
poses.

Then the rule that came along fleshing out the statute talks
about promotion of the social welfare, that the organization is oper-
ated exclusively for the promotion of social welfare. Then it further
defines that term: “The promotion of social welfare does not include
direct or indirect participation or intervention in political cam-
paigns.”

So I want to get back to the original purpose of the statute as
it was being implemented by the IRS. How could you all in the IRS
allow the tax breaks, funded basically by the taxpayer, on these po-
litical campaign expenditures? Can you all shed some light, please?

Mr. MILLER. Well, I can start, sir. So there is a—let me try to
restate some pieces of the questions you may be asking and see if
I am getting them right, and please correct me if I am not. There
is a question out there that the statute—and I believe the chair ref-
erenced it—the statute talks about “exclusively for social welfare.”
The regulation, which was promulgated 50-some years ago, talks
about “primarily.”

Senator NELSON. It uses “primarily.” But then it goes on to say
that promotion of social welfare—this is the rule—“does not include
direct or indirect participation or intervention in political cam-
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t}gaigns on behalf of, or in opposition to, any candidate for public of-
ice.”

Yet, what we have seen in the course of the last two campaign
cycles is enormous money running through the 501(c)(4) organiza-
tions, which the avowed purpose of is “on behalf of or in opposition
to any candidate for public office and the intervention in political
campaigns.” So where is the IRS, in the regulatory process, enforc-
ing its rule to stop this in the first place, which, if it had, would
have gotten to the mess that we are in right now?

Mr. MILLER. So there are a couple of places where we have to
act. And again, I mean, as the—let me, if I can, set the context a
little bit. As a 501(c)(4) organization, you are permitted to engage
in an amount of political campaign activity. You are, as long as it
is not, along with the other things that are not social welfare, your
primary activity.

We have an obligation to take a look at cases, both in the audit
stream—we are out there doing this sort of work—or in the deter-
mination letter process, which is why we began to centralize these
cases. You asked for the genesis of this. Centralization here was
warranted. We have to look—we are obligated under the law to
look at what an organization does in order to grant exemption. The
Wagzi we centralized was wrong, and that goes to the listing that we
used.

But we are supposed to look at the amount of political campaign
activity that is planned and how an organization operates as we do
our work, and that is what happened in the determination letter
process here.

Senator NELSON. Well, I would simply say, Mr. Chairman, since
we are doing the oversight here, that the rule—I understand the
King’s English, and it says the promotion of social welfare does not
include direct or indirect participation or intervention in political
campaigns. Now, how you interpret that to say that that does allow
some intervention in political campaigns is beyond me. If that had
been cut off at the pass, we would not even be getting to these in-
terpretations. Yes, sir?

Mr. GEORGE. Senator, I just would like to note that TIGTA will
be conducting a review of the IRS’s oversight of the level of cam-
paign intervention by 501(c)(4)s shortly.

Senator NELSON. Who will be doing that?

Mr. GEORGE. My organization, sir, TIGTA, the Treasury Inspec-
tor General for Tax Administration.

Senator NELSON. Well, Mr. Chairman, in conclusion, I would say
that, if we could get the IRS to follow the law and the regulation
that implemented it, we would not have this problem in the future.

The CHAIRMAN. Senator, I think I agree with you. But I also
think this is very complicated. It is unfortunate that this issue has
not been addressed in the last couple of years with any precision,
any focus, any straight thinking. We are going to have to enact
some changes in the statute, and also IRS has to, I think, do a bet-
ter job of following the statute. My personal view is this confusion,
this ambiguity, has led to part of the problem here.

Senator NELSON. I certainly agree with you.

The CHAIRMAN. And we are going to have to straighten it out.

Next, I have Senator Roberts. You are next.
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Senator ROBERTS. Thank you.

Listening to the responses that both of you gentlemen have pro-
vided my colleagues on this committee, I am reminded of one of my
granddaughters—age 4—when she knows she has done something
wrong. She just shuts her eyes and says, “You can’t see me.” Well,
we can all see what happened. The problem is, no one is taking re-
sponsibility, other than “horrible customer service” and apologies.
There is a Kansas saying: never lie unless you have to, and if you
do not have a damned good lie, stick to the truth.

It seems to me we need some real truth-tellers here. Facts are
stubborn things. What we have here is targeted harassment and
abuse of conservative groups. We can talk about the statute all day
long, but that is what has happened, as we hear daily from others,
many who simply have contributed to the candidate of their choice
or stated personal views.

I think that is very significant. Nobody likes to be audited, and
nobody likes to say they have been audited, especially with what
has been going on. So what we have on our hands is abuse, harass-
ment, the suppression of First Amendment rights, and nobody own-
ing up to it.

Now, the fact of the matter is that the IRS has been operating
in a highly politicized manner for at least 3 years. Three years ago,
a top economic advisor to the White House divulged confidential
tax information regarding a privately held company in order to
make a political point. I asked the IG for Tax Administration for
a response, and we never heard back. Never heard back at all. Not
late, just did not hear back.

Last year, members of this committee, as Senator Hatch has in-
dicated, hearing a growing number of complaints, asked if individ-
uals or groups were being singled out or targeted in the application
process. Here is the letter that you sent to me and other members
of the committee. It is the same letter, different names. You might
want to look up, you will see this. It is 10 pages long, single-spaced,
about 12-point.

At any rate, it is completely silent on targeting but full of a de-
tailed analysis of the law. But you knew that targeting was going
on. I just do not think you do that. That really befuddles me, why
anybody in a position like yours, or basically Mr. Shulman’s, would
ever do that, just not respond.

You also said that the Determinations Office was simply trying
to find a more efficient way to process a huge number of exemption
applications. Here we have Cincinnati IRS officials milling about,
doing their best, but falling short—foolish actions, need more
money, need more lawyers.

This may have been foolish, but, given what I know about how
the IRS operates, I find it very hard to believe that the IRS em-
ployees were given free reign to set up a BOLO list, be on the look-
out list, like law enforcement. There must have been a directive
from Washington or something. We need full disclosure of how this
has happened.

There was a news report quoting an anonymous Cincinnati IRS
employee. Now, they have been taking a lot of grief there. Accord-
ingly, this quote was attributed to this anonymous IRS employee:
“Well, we've had all the problems with this, and we knew that it
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was wrong. We knew there would be hell to pay. We also knew that
when it hit the fan, nobody at the top would take the blame; it
would come right down the slide right to us.” Well, I would like to
at least have somebody—Lois Lerner, the lady who does not do
math but can, you know, plant a question

Sarah Hall Ingram, who is now going to be working for the Af-
fordable Healthcare Act office—and that is my next question if we
go to another round, how on earth can we do that with 15,000 new
employees trying to administer the Affordable Healthcare Act with
a lot of specific questions? Let us move up to Joseph Grant, who
is the Deputy Tax Commissioner. We are not going to hear from
him; he retired.

Mr. Miller, you have apologized, and then you are leaving. Mr.
Shulman, you are 6 months out, so you cannot remember. Mr. Wil-
kins, the Chief Counsel of IRS, he is not here, but he probably
should be here. Then the Secretary of Treasury, Jacob Lew—it
went right up there, then finally to Kathryn Ruemmler, who is the
White House General Counsel. Do any of these folks, yourself in-
cluded, ever say what was going on and take responsibility? I just
have not seen that.

My follow-up question will be in regard to, how on earth can the
IRS have proper oversight and management to implement the Af-
fordable Healthcare Act, given the current situation?

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Crapo, you are next.

Senator CRAPO. Thank you, Mr. Chairman.

You know, there has been a lot of discussion about who knew
what and when they knew it. One of the big questions I have—this
is probably for you, Mr. George—is it seems that there is an argu-
ment being made that there was no political motivation in these ac-
tions. Is that a conclusion that you have reached?

Mr. GEORGE. In the review that we conducted thus far, Senator,
that is the conclusion that we have reached.

Senator CRAPO. And how do you reach that kind of a conclusion?

Mr. GEORGE. In this instance, it was as a result of the interviews
that were conducted of the people who were most directly involved
in the overall matter. So, you take it one step after another, and
we directly inquired as to whether or not there was direction from
people in Washington beyond those who are directly related to the
Determinations Unit. Their indications to us—now, I have to note
this was not done under oath. This was, again, an audit and not
an investigation, but they did indicate to us that they did not re-
ceive direction from people beyond the IRS.

Senator CRAPO. When you say “people beyond the IRS,” that
could be anyone up the chain of the IRS?

Mr. GEORGE. It in theory could be, but we have no evidence thus
far that it was beyond, again, the people in the Determinations
Unit.

Senator CRAPO. So, in other words, you have simply the state-
ments of those who were engaging in the conduct saying that they
were not politically motivated?

Mr. GEORGE. That is correct, sir.
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Senator CRAPO. And based on that, and statements not under
oath, you have reached the conclusion that there was no political
motivation.

Mr. GEORGE. Yes.

Senator CRAPO. Now, have you reached the conclusion that there
was none, or that you have not found it?

Mr. GEORGE. It is the latter, that we have not found any, sir.

Senator CRAPO. Because it seems to me that it is almost unbe-
lievable to look at what is happening and then say, well, there is
no political motivation here. How could an agency, with the power
that the Internal Revenue Service has, engage in this kind of con-
duct and have it not be politically motivated? You know, I think
that most people in the United States have a very quick and intu-
itive understanding of the reason that these revelations are so con-
cerning to the country.

If you look at the Internal Revenue Service, more than perhaps
any other agency of government, it has the capacity to be the pros-
ecutor, the judge, the jury, and the executioner in ways that can
devastate individuals, families, and businesses. Americans under-
stand that.

To have the investigation reach the conclusion that these kinds
of actions were just a statistical anomaly or that they all sort of
statistically came together at the same time but that there was no
finding of any kind of political motivation, I think is almost beyond
belief. Is there any way that you can conduct further investigation
and, perhaps by putting people under oath, identify where the di-
rection came from?

As my colleague Senator Roberts has just indicated, we have con-
tinuous denial of responsibility for the policies. Those imple-
menting the policies say, apparently, it was not us. We are asked
as an American people to believe that, just out of the ethosphere
or something, the notion to target these individuals and entities
just coalesced and came together?

Mr. GEORGE. Senator, as a result—and this is standard prac-
tice—as a result of audits that we conduct, many times there are
subsequent investigations. Suffice it to say that this matter is not
over as far as we are concerned in terms of our next actions in this
matter, Senator Crapo.

Senator CRAPO. So you believe there will be further information
on this issue?

Mr. GEORGE. There will be continued review by us and, if it ulti-
mately leads to an investigation, that may be the case.

Senator CRAPO. All right. Thank you.

The CHAIRMAN. Thank you, Senator.

Senator Enzi?

Senator ENZI. Thank you, Mr. Chairman.

Bill from Cheyenne, WY called my office and said the fact that
the Administrator was fired was not the real problem; he was just
a fall guy. Now, from the testimony that we heard earlier, there
was some disciplinary action taken, but the Administrator did not
know about it. Doesn’t disciplinary action filter up in these organi-
zations?

I got a call from Charles of Pine Dale who had concerns that the
churches were being targeted as well, noting that the IRS had re-
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quested membership lists of his church. That sounds a little bit
above and beyond what ought to be done.

But to follow up on what Senator Grassley was saying about
Mrs. Lerner’s question at the American Bar Association Tax Sec-
tion, doesn’t the IRS have a policy of not commenting on issues
subject to an Inspector General for Tax Administration audit prior
to the public release of the audit?

If so, why did the IRS feel that it was so necessary to make such
statements days before the report was publicly released? Why did
the IRS not shed light on the issue years ago when it became
aware of the inappropriate targeting and the discipline that I re-
ferred to? Mr. Miller?

Mr. MILLER. First, if I could correct part of your question, sir,
going back to the disciplinary action. I actually took that discipli-
nary action in May of 2012. Going forward, we do have a practice
of not talking about investigations or audits. The audit was done
at this point. We thought, mistakenly, that we should get out in
front and apologize and reach out to the Hill in advance of it com-
ing out, and that was wrong. We made a mistake.

Senator EnzI. I will have to look back at the testimony. I thought
that you were not aware of the disciplinary action. At any rate,
David of Casper, WY posted on Facebook that he would like to
know why the IRS shared information from Tea Party groups with
the}}ibgral media group ProPublica. Does anybody have an answer
to that?

Mr. MILLER. I would recommend—and I do not know whether
Mr. George could speak to this—but there were in the media dis-
cussions of the release of some data to ProPublica. A referral was
made to TIGTA on that out of our offices. At this point I think Mr.
George can speak to that better than I.

Senator ENZI. And to follow up a little on what Senator Roberts
said, Mr. George, when you commented at the House Ways and
Means Committee hearing last week that you believed the actions
were inappropriate but not illegal, would you weigh in on whether
you still believe that is the case? Are any of the actions that were
taken by the IRS employees illegal?

If not, would you please elaborate on why your audit findings do
not suggest that there was any illegal activity? Because your group
conducted an audit not an investigation, is it true there could in
fact have been illegal activity that your audit did not uncover?

Mr. GEORGE. Yes, Senator. Two things. One, to address Mr. Mil-
ler’s point about the matter that you mentioned, the release of tax-
payer information could be a violation of title 26, section 6103,
which does have criminal penalties associated with it. That is
something that my organization investigates, we take quite seri-
ously, and, if we do find evidence of such activity, we would refer
it to prosecutors for criminal prosecution. But I am otherwise re-
s;clricted by law from revealing any additional information beyond
that.

As it relates to this matter, the Restructuring and Reform Act of
1998 certainly provides for action to be taken if IRS employees are
guilty of, again, abusing, misusing, among a number of other
things, taxpayer information. We are charged, again, with review-
ing that. We are doing so. If we determine that something has oc-
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curred, we will certainly, again, pass it on either in an administra-
tive environment, or if—and again, it seems very unlikely—a crimi-
nal environment pursuant to the Act itself, RRA 98.

The RRA 98 has very few, if any, criminal aspects to it, but there
are certainly quite a few administrative actions that can be taken
as a result of its violation. But based on that, we thus far have not
uncovered any actions that we would deem illegal in this matter,
sir.

Senator ENZI. I guess the American public will kind of judge
that, but it seems like it is very borderline if it is not illegal.

My time has expired.

The CHAIRMAN. Thank you, Senator.

Senator Wyden?

Senator WYDEN. Thank you, Mr. Chairman.

I have several questions for you, Mr. Shulman and Mr. Miller.
And for me, the basic proposition is simple. Notwithstanding the
troubling and unacceptable conduct of the IRS, if political organiza-
tions do not want to be scrutinized by the government, they should
not seek privileges like tax-free status and anonymity for their do-
nors. To argue otherwise is to advantage tax cheats to the det-
riment of law-abiding Americans. That is why my hope is that, out
of this debate will come clear and enforceable rules that treat all
political groups equally.

So, with respect to questions, Mr. Miller and Mr. Shulman, the
lines have blurred between politically active groups that disclose
their donors—those are the 527s—and those that do not—those are
the 501(c)(4)s. It has become apparent that organizations that
ought to be 527s are applying for 501(c)(4) status to avoid disclo-
sure obligations. That means there is an incentive for people to
choose their tax status based on whether they want to hide their
donors.

My view is, that is a loophole that Congress ought to close. Given
that to be exempt from Federal income tax in section 501(c)(4) of
the code requires nonprofits to operate exclusively—as opposed to
substantially or primarily—for the promotion of social welfare, my
question to the two of you, Mr. Shulman and Mr. Miller, is, why
was this problem not corrected? Mr. Shulman?

Mr. SHULMAN. Senator, could you just clarify the problem?

Senator WYDEN. Yes. The line is blurred. The lines have blurred
between the 527s and the 501(c)(4)s, so there is an incentive for
people to choose their tax status based on whether they want to
hide their donors. I think it is really straightforward. The line is
blurred, and you all do not seem to have done anything about it,
and I want to know why not.

Mr. SHULMAN. Well, look. Let me state that I think the law in
the tax-exempt area is very complex, like the rest of our

Senator WYDEN. Mr. Shulman, we understand all that. Why
didn’t you do anything on your watch to correct it?

Mr. SHULMAN. So let me continue. The Treasury regulations that
the IRS staff in Cincinnati were wrestling with in this case are
long-standing regulations. I believe they are 40-plus years old.

The CHAIRMAN. Fifty. Fifty.
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Mr. SHULMAN. And I did see that the Inspector General, in his
report, recommended that Treasury ought to look at the regula-
tions. I heard the chairman say he was going to look at this.

All T can say is that this is a very hard task given to the IRS.
To have the IRS, which needs to process 140 million tax returns
and get billions of dollars in refunds out to people every year, to
also have them have this piece of the operation that, by the law,
requires asking questions about political activities, is very difficult.
So, from where I sit as a former IRS Commissioner, if Congress
could help clarify the law, that would be a very helpful thing.

Senator WYDEN. Mr. Miller, same question. What did you do to
correct this problem on your watch?

Mr. MILLER. So, we have put out some guidance, but not enough.
I mean, the issues are several-fold. One is, we get 70,000 applica-
tions for exemption a year. The number of those that are (c)(4)s is
much less, but even those have doubled over the last few years.

There is no doubt that since 2010 when Citizens United sort of
released this wave of cash, that some of that cash headed towards
(c)(4) organizations. That is proven out by FEC data and IRS data.
That does put pressure on us to take a look. As I had mentioned
earlier, 527 organizations can do all the politics they want to do.
501(c)(4) organizations have a limited ability to do politics.

When organizations choose plan B, the 501(c)(4) option, it is our
obligation to go in and look hard at whether they meet those re-
quirements or could be a 527 organization. But in fact we would
have to talk, and I am sure staff will come up and work you
through. There are some issues in the law now that cannot con-
vert—we cannot convert a 501(c)(4) organization into a 527 organi-
zation at this point, I do not believe. That is a legal issue.

Senator WYDEN. What troubles me is, on your watch, when the
lines are blurring on this disclosure issue, as far as I can tell you
all did not do anything to correct the problem in a meaningful way.
I think that is very regrettable.

Now, let me ask about one other issue for the future, going for-
ward. The IRS and the Inspector General agree on a number of re-
form proposals, but the IRS does not support one of the most im-
portant, and that is developing and making public clear guidance
for processing potentially political cases.

Now, even the best training does not prepare employees to fairly
apply ambiguous rules. In the absence of clear guidelines, the coun-
try is in effect left to the whims of the bureaucracy. Wouldn’t it
make sense to have those knowledgeable about political campaigns
and campaign finance work with the IRS to develop clear and en-
forceable guidelines that are really at the intersection of these two
areas, campaign finance and tax law? Wouldn’t it make sense to
get two agencies, particularly the Federal Election Commission and
the IRS, working together under congressional and public oversight
at this point? Either one of you. Let’s start with you, Mr. Shulman.

Mr. SHULMAN. Look, it sounds reasonable to me, but I do not di-
rect what the IRS does now, so I cannot speak for what the IRS
should be doing at this point.

Senator WYDEN. Mr. Miller?

Mr. MILLER. I divide the world into two pieces. Should we do
guidance? Absolutely. But there is a different sort of issue that was
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involved in the TIGTA report that we ought to take a look at again
anyway, and that I agree on, which is whether there is some sort
of guide sheet, some sort of template, that we could do to move
these cases forward. I believe, there, the concern of those in-
volved—and I was not—is that these cases are very fact-specific,
and that may not be possible. But I do think, given all this, we
ought to work with TIGTA and see——

Senator WYDEN. My time is up. They are fact-specific, but the In-
spector General is right: we can get more expertise if we start
bringing in people who are knowledgeable about election law. This
was another failure, in my view, in terms of what the problems are
that we are dealing with now.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

I might say in response to the question asked by Senator Wyden
about why you did not do something when you were on notice,
frankly, I am sure Senator Wyden is not comfortable with your an-
swer. I certainly am not, because I wrote a letter to you, Mr.
Shulman, on September 28, 2010, asking you to look into this very
question that Senator Wyden is raising. Clearly, a Mack truck is
being driven through the 501(c)(4) loophole for the reasons that
have been discussed here.

I must say, the answer we got back from you—what was the
date, February, many months later—basically said, yes, we share
your concern, and are kind of looking at it. That is all it said. You
were on notice and you did acknowledge that you were on notice,
but nobody did anything about it. I am just quite disappointed.

Next is Senator Menendez.

Senator MENENDEZ. Well, thank you, Mr. Chairman. I join you
in your opening statement, in the idea that any government agency
would use searches of politically charged terms to single out groups
for selective review is truly offensive to our concept of democracy.
And I believe it is not only unacceptable, but it is pretty appalling.
It undermines the very nature of a government and its people who
consent by virtue of believing that its institutions will work in a
way that is fair and transparent.

Having said that, I also have real concerns that I want to follow
up on. I think there are two scandals here. One is the management
failures and the whole process of singling out specific groups. The
other is how we take statutory authority and then extrapolate it
differently than what the Congress meant. I read the statute with
reference to 501(c)(4)s, and it says “civil leagues or organizations
not organized for profit but operated exclusively for the promotion
of social welfare.”

The IRS took that statute, the congressional vote, which says
“exclusively” and turned it into “an organization that is operated
exclusively for the promotion of social welfare if it is primarily en-
gaged in promoting in some way the common good and general wel-
fare.” I did not see a vote for “primarily,” I saw a vote for “exclu-
sively,” because we wanted to limit the scope of who could avail
themselves of the benefit of a 501(c)(4) under the tax code.

So do you believe—I would like to ask the Inspector General—
do you believe that a more literal reading of the statutory language
could have taken some of the authority of the subjective scrutiny
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out of the hands of the IRS officials, thus avoiding or mitigating
some of the problems that we are talking about here today?

Mr. GEORGE. Senator, I will respond directly to your question,
but I just have to acknowledge that the Secretary of the Treasury
has delegated all tax policy questions exclusively to the Assistant
Secretary for Tax Policy. With that said, the direct issue you raised
with me was beyond the scope of this audit, but it would seem as
if what you are saying would be accurate, that they should have
not necessarily taken the interpretation that they did. But I will
have to leave 1t at that.

Senator MENENDEZ. Mr. Miller, Mr. Shulman, how do you jump
from “exclusively” to “primarily”? How do you take the congres-
sional action and then really subvert it to a different view?

Mr. SHULMAN. So let me say a couple of things. One is, as I men-
tioned, this was a regulation, a Treasury regulation, that had been
in effect for many years. And so, at least speaking on behalf of my-
self, and I think I—you know, I know how long Mr. Miller was
there. This was in place when we got there.

I do not necessarily disagree with you that this is—as I told Sen-
ator Wyden—this is a place that Congress should look, because,
from where I sit, the IRS is given a very, very, very difficult task
of trying to go in and figure out—you can do some political screen-
ing, but you cannot do too much. And the confusion and breakdown
that you saw happen in the Cincinnati office is inexcusable, but I
would also posit—this is my belief—that part of it was because of
the very difficult task given to these people.

Senator MENENDEZ. Well, then it is a task that we should clearly
correct if you cannot do it. I mean, I envision “exclusive” to mean
“exclusively,” not “primarily.” I have a copy of an August 2012 op-
ed by Karl Rove, which I ask unanimous consent to be included in
the record.

The CHAIRMAN. Without objection.

[The op-ed appears in the appendix on p. 215.]

Senator MENENDEZ. In this, Mr. Rove writes, “Roughly $111 mil-
lion of Mr. Obama’s ad blitz was paid for by his campaign. Outside
groups chipped in just over $2 million. The Romney campaign
spent only 542 million over the same period in response, with
$107.4 million more in ads attacking Mr. Obama’s policies or boost-
ing Mr. Romney coming from outside groups, with Crossroads GPS,
ﬂ gﬁoup”—meaning him, Mr. Rove—“I helped found, providing over

a .”

Now, I do not mean to single him out as the only bad actor here,
because there are many represented in the entire political spec-
trum. But this is the nature of the abuse. There is a reason that
you seek a 501(c)(4) status, because you can hide your donors and
you also have a tax advantage. Otherwise, you do not need to seek
the 501(c)(4) advantage.

So the reason that people come forth with this—you know, I
would like to see what it costs the American taxpayers in the
granting of all of these 501(c)(4)s when they are not being used for
social welfare, but they are being used, in essence, for political ad-
vocacy.

A final question to the IG. Inspector General, Chairman Issa
sent a letter on August of 2012 to all of the Inspector Generals, re-
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minding them that, under the Inspector Generals Act, it requires
IGs to report particularly flagrant problems to Congress through
the agency head within 7 days via what has become known as a
7-day letter. Did you receive that letter? If so, did you respond to
inform Chairman Issa of your investigation into the IRS?

Mr. GEORGE. Senator, we did receive the letter. Chairman Issa’s
committee was the first to actually contact us regarding this mat-
ter. So, through the course of engaging in the review, on occasion
we have had communications with his staff.

Senator MENENDEZ. In 20127

Mr. GEORGE. And since then, yes.

Senator MENENDEZ. All right. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Cardin?

Senator CARDIN. Thank you, Mr. Chairman. I think we all will
agree that we cannot allow, permit, tolerate targeting by political
views, and that we need to make sure that the process is clear, to
hold those accountable who violated that, but also to make sure
this does not happen again.

Having said that, I just want to concur with many of my col-
leagues on the interpretation of the law. The regulation, Mr.
George, that you were relying on was issued in 1958, if I am cor-
rect in the year. I know it was issued a long time ago. You said
“not their primary activity,” interpreting what is “exclusively en-
gaged in promotion of social welfare activities,” which seems to be
hard to understand.

In 1958, the political parameters were totally different than they
are today. I understand whose responsibility it is to change regula-
tions, but it seems to me that this is an area that needs to be dealt
with.

I want to get further clarification on page 8 of your report where
you have a pie chart that lists the 298 cases that were pulled out
for additional scrutiny. You identify 72 with the name “Tea Party”
in them, if I am reading the chart correctly, 11 with “9/12,” and 13
with “Patriots,” then 202 others. Can you give us further clarifica-
tion on what makes up those 202?

Mr. GEORGE. Senator, we were not in a position to do so, because
we were only reviewing the names of the organizations, so certain
names were so generic that we were unable to determine whether
or not they had a particular point of view or what have you, or
whether or not the IRS was using the policy positions that those
groups held as a determinant for the special handling. But in other
instances when the name “Tea Party” was used, it was quite obvi-
ous, or if the name “The Patriot” was used, or if “9/12” was used.

Senator CARDIN. What was the standard for the selection of those
202? Were you able to determine that?

Mr. GEORGE. All of the 202 were reviewed to determine whether
or not significant campaign intervention was engaged in.

Senator CARDIN. But if I understand correctly, the 90-some were
because of the name of the organization.

Mr. GEORGE. Correct.

Senator CARDIN. The other 202, why were they selected?
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Mr. GEORGE. According to our review, it was to determine wheth-
er significant campaign intervention had occurred by those organi-
zations.

Senator CARDIN. I understand that. But what basis was used to
single out those 202?

Mr. GEORGE. I am going to defer to, actually, Mr. Miller.

Senator CARDIN. Mr. Miller, do you know what basis was used
for those 2027

Mr. MILLER. I do not. What I believe, Senator, is what is in the
report, which is, when the term “Tea Party” was used, more cases
were being pulled in. Where folks saw evidence of political activity,
they put those cases in. Those would include any case that came
across their screening desks.

Senator CARDIN. But you do not know what standard they used
to make a judgment that they were involved in political activities?
Could it have been the name of the organization? Could it have
been—I am trying to figure out how these were selected. There has
to be some rational, or at least some stated reason, unless it is a
random selection. Is it a random selection?

Mr. MILLER. No, sir. I believe it was there was evidence of polit-
ical activity that the screener believed was there, and therefore it
was put in. I will say this. It is my hope that when you all do your
review, some of these things will become more clear than they are
in the report.

Senator CARDIN. Well, I appreciate that. I would be very inter-
ested as to how the IRS went about selecting all of the groups for
review in addition to the ones that were selected because of the use
of the words “Tea Party,” or “9/12,” or “Patriot,” which is absolutely
wrong.

Mr. GEORGE. But, Senator, excuse me. If I may, sir, that is part
of the problem, because in many instances there was no indication
at all in the case file why these particular cases were selected.
That was something that we identified as a problem in the way the
IRS handled these matters.

Senator CARDIN. And, Mr. Miller, you do not know the standards
that were used to determine political activity?

Mr. MILLER. I only know what has been in the report, and I be-
lieve what was in the report. What is indicated is that the screen-
ers were looking for evidence of political activity.

Senator CARDIN. I think we need to have more information as to
how these were selected. If there was an arbitrary selection of 90-
some, it could well be that there was arbitrary selection of 300. I
think we need to know how that was determined.

One last question, and that deals with your training dollars. One
of the Inspector General’s findings is that the staff was not ade-
quately trained in order to meet the challenges. This is a com-
plicated area. It involves some tough judgments, but it has to be
done in some uniform way.

Can you just share with us whether you have adequate resources
in order to pursue the training at the IRS? Senator Portman and
1, a few years back, worked on IRS reform. I think both of us hoped
that we would never be at a hearing like this after the reforms that
were passed back then. One of our objectives was to make sure
that IRS was handled in a professional, nonpartisan way and had
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the resources it needed. Do you have the resources you need to
have properly trained staff?

Mr. MILLER. So, first I will say we did not train, here, well
enough, there is no question about that. I think that is a finding
of the IG report, and we believe that is the case as well. More gen-
erally, we are down $1 billion over the last couple of years, the IRS
is, and that has caused us to cut training fairly drastically.

We have in this area—we have maybe 140 of our folks who do
this sort of work, both in Cincinnati and reporting to Cincinnati
through some other offices, which has been somewhat of a confu-
sion I have seen out there. But we have 70,000 applications that
come through. Do we have the resources to get the job done? I do
not believe that we do at this point.

The CHAIRMAN. Thank you very much.

Senator Brown, you are next.

Senator BROWN. Thank you, Mr. Chairman.

Thank you to the witnesses. I agree with everyone here who has
made the statement, with some tone of anger in many cases, that
IRS should never go after anyone, should never single out anyone,
because of their political philosophy or their political affiliation, pe-
riod. That is the most important thing.

It is, however, I believe, not worthy of public trust to maintain
that current troubles are the result of—the entire fault of—free-
lancing low-level employees or their asleep-at-the-switch managers.
It is pretty clear that it comes from a leadership vacuum that has
persisted for too long, far too long in this particular area of tax law,
the failure of the IRS for 5 decades to define what constitutes polit-
ical activity. You know the statute. It is clear that 501(c)(4) is
available to organizations that are operated “exclusively for the
promotion of social welfare.”

Back in 1959 and since, we have not seen any change to that.
It is a gray area that exists today and was created by the Treasury
when they issued regulations and defined an organization oper-
ating “exclusively” as an organization “primarily engaged in pro-
moting social welfare.”

So, explain that to me. I know you have talked about that at this
hearing already, but what does the term “primarily for social wel-
fare” mean? The IRS has not made that clear when the statute
says “exclusively,” and that is really at the root of so many of these
problems, Mr. Miller.

Mr. MiLLER. So I think, Senator, that you know—you have men-
tioned this, and we have talked about this—we have had 50 years
of this regulation in place. Organizations are operating within this
framework. It is only recently with the flow of political dollars that
it has been called into question about whether this is the appro-
priate way to regulate these organizations.

We have not done a good job, I think, of putting out guidance on
even how to figure out what “primarily” means. Yes, you look at
the activities of the organization, yes, you look at the dollars of the
organizations and the expenses of the organizations, but we have
not been crisp on that either, and that is what our folks were faced
with as well.

Senator BROWN. Well, the issue is, how long do we wait? I mean,
much of that is your predecessors, but we have had 3 years since
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Citizens United. We have had two Federal elections, tens of mil-
lions of dollars, State after State after State, have been spent by
501(c)(4)s. How long do we wait until the IRS responds, from
Washington—not blaming it on Cincinnati, but from Washington.
How long do we wait?

Mr. MILLER. That is a question that you will have to ask my suc-
cessor, sir.

Senator BROWN. Mr. Shulman, let me ask you what, if any, steps
were taken to define a test for “primarily promoting social wel-
fare”? Where is that line? Were steps taken to establish a clearer
definition of political activity?

Mr. SHULMAN. I think the Inspector General stated this, that the
Treasury Assistant Secretary for Tax Policy has authority to make
tax policy. I actually do not think it is fair to blame the IRS for
not fixing that. I think the IRS can give input, but this is actually
something that, if Congress decides it should be changed, Congress
should either clarify, or it should be done in regulation.

Senator BROWN. All right. Thank you.

Thanks, Mr. Chairman.

Senator HATCH [presiding]. Senator Thune?

Senator THUNE. Thank you, Mr. Chairman.

I think it is clear that both—there are liberal groups and con-
servative groups that both follow the law, follow the regulations as
they exist today. But there is only one group that was targeted.
You all can sit here and say that there was not political targeting,
but it just does not comport with the facts. Maybe it was not you,
but somebody was.

I think one of the purposes of this hearing is to find out who was
targeting conservative groups, otherwise you cannot explain the
fact that you had all these conservative groups, whether it was
“Patriot,” “Tea Party,” or “9/12” in their name, selected for extra
scrutiny.

You had no evidence that there were groups with “Progressive”
or names like that that were similarly targeted. I mean, I think,
let us just put this issue to rest: there was political targeting here.
I do not think there is any way you can deny that.

I am interested in knowing, Mr. Miller and Mr. Shulman, if ei-
ther of you were aware that Ms. Lerner was going to plant that
question and try to get ahead of the news cycle by disclosing this
prior to the release of the IG report.

Mr. MILLER. I think I mentioned that I did know, yes.

Senator THUNE. All right.

And were there any discussions—the reporting is that the White
House Counsel’s Office was aware on April 24th of this informa-
tion. Were there any discussions with the White House about Ms.
Lerner’s intention to drop this bomb at the ABA conference?

Mr. MILLER. I had no conversations with the White House, sir.

Senator THUNE. Are you aware of anybody else who did?

Mr. MILLER. I am not aware of that.

Senator THUNE. There has also been reporting that Deputy Sec-
retary Neal Wolin and Treasury General Counsel were made aware
of the IG report looking into the targeting of groups last June. Did
you have any discussions with Treasury around that time?

Mr. MiLLER. That is a question to me, sir?
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b Se}zlnator THUNE. You or Mr. Shulman. I guess you would probably
e the——

Mr. MILLER. I was Deputy at that point. But no, I did not have
any conversations at that time.

Senator THUNE. Mr. Shulman?

Mr. SHULMAN. I do not remember having any conversations with
the Treasury Department.

Senator THUNE. All right. So there were no discussions. Are you
aware of anybody who had discussions with the Treasury Depart-
ment? The Treasury Department became aware of this information
way back last June. None of that was—there were no discussions
between the IRS and the Treasury that you are aware of?

Mr. SHULMAN. Let me clarify. I think everybody knew that it was
very difficult to administer the (c)(4) laws, and so I do not have any
memory of it, but there very well could have been conversations
about policy, the policy matters that members of this committee
have talked about: should the “primary purpose” test be changed.

At least stemming from me, there were no conversations that I
had with the Treasury Department about this, the matters in the
report relating to inappropriate criteria, you know, all the things
that were in the news.

Mr. MILLER. And that is the answer that I was giving, sir, just
to be clear.

Senator THUNE. Now, Mr. Shulman, you testified in front of the
House in March of last year that there was no targeting. You be-
came aware of that in May. Don’t you think that you should have
had an obligation to correct that statement that you had made in
front of the House Committee?

Mr. SHULMAN. In the spring, when I found out about a list that
was being used to help place these applications into the Determina-
tions Unit, what I knew was, there was a list. I did know that “Tea
Party” was on it. I did not know what else was on the list.

I had a partial set of facts, and I knew that the Inspector Gen-
eral was going to be looking into it, and I knew that it was being
stopped. Sitting there then and sitting here today, I think I made
the right decision, which is to let the Inspector General get to the
bo%lom of it, chase down all the facts, and then make his findings
public.

Senator THUNE. Let me ask, if I could, Mr. George, you men-
tioned earlier that disclosure of confidential information would be
a violation of law.

Mr. GEORGE. It is, but whether it is administrative or criminal
is the issue. But yes, it could be a violation of the law, specifically
title 26, section 6103 and/or the Restructuring and Reform Act of
1998.

Senator THUNE. And so the reporting about the giving of this in-
formation to ProPublica, release of confidential information, could
very well be a violation of law?

Mr. GEORGE. It could be. It could have been, rather, I should say.

Senator THUNE. And let me just ask all of you, because there was
a statement made over the weekend by somebody from the White
House that the law would be irrelevant, do you believe that the law
is irrelevant, or is irrelevant to this?

Mr. GEORGE. I believe the law is always relevant, sir.
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Senator THUNE. Right.

Gentlemen?

Mr. SHULMAN. I am not sure I understand the question.

Senator THUNE. Well, there was a statement made over the
weekend that whether the laws were broken was irrelevant. I am
just asking, do you believe that the laws are relevant in this case?

Mr. SHULMAN. I mean, I guess I would agree with the Inspector
General—

Senator THUNE. I think the answer——
| Mr. SHULMAN [continuing]. That people should not break the
aw.

Senator THUNE. The answer would be “yes.”

Well, Mr. Chairman, I just think there are a couple of issues
here. One is the targeting issue. Clearly that has, to me, a lot of
political overtones. The other one is, if there is information that
was disclosed, then that would be a violation of law. It is a very
serious matter.

But I think the American people believe that this is a very seri-
ous matter for both those reasons. They believe that the laws ought
to be followed, and I think they also believe that they ought to
have an IRS that competently conducts its business in an objective,
fair, and transparent way. Those are all things that are missing in
the equation, so I hope that we continue to get more facts out
about this and that corrective actions are taken.

Thank you, Mr. Chairman.

Senator HATCH. Senator Burr?

Senator BURR. Mr. Shulman, who briefed you?

Mr. SHULMAN. Who briefed me on what, Senator?

Senator BURR. Who briefed you on the investigation?

Mr. SHULMAN. On the investigation?

Senator BURR. Yes, sir.

Mr. SHULMAN. The first I heard, to the best of my recollection,
of the investigation, was Mr. Miller telling me that there was the
existence of the BOLO list and it was something that the Inspector
General was going to look into.

Senator BURR. Mr. George, did you brief Mr. Miller or did any
of your investigative team brief Mr. Miller in May of 2012?

Mr. GEORGE. It was on May 30th, Senator, 2012, where, at a
monthly briefing which we regularly hold with both the Commis-
sioner and his Chief Deputies, that we first raised this as an issue.
Obviously, it was at the outset of the investigation.

Senator BURR. Now, Mr. Miller says he is not aware of the prac-
tice that was going on in the EO office. Did you brief him on the
scope of the investigation?

Mr. GEORGE. I do not believe we went into the detail which may
have laid out the scope, Senator, but we certainly alerted him to
the fact that we were conducting this audit. And I want to make
sure I am clear; I may have misused the word “investigation.” It
was an audit that we were engaging in.

Senator BURR. Now, Neal Wolin, as my colleague just pointed
out, Deputy Secretary of the Treasury, was briefed in June of 2012.
I have just heard two people at the table say they did not brief
him. Mr. George, did you brief, or did part of your investigative
team brief Neal Wolin, the Deputy Secretary of Treasury?
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Mr. GEORGE. Senator, I personally brought to Deputy Secretary
Wolin’s attention the fact that we were engaging in this audit
and

Senator BURR. And did that briefing cover the details of the
scope of your investigation?

Mr. GEORGE. It did not, sir. It was only to describe the nature
of the audit and that was the extent of it, because there were other
matters that we were discussing.

Senator BURR. Now, Mr. George, your investigation states that
the counsel was briefed in August of 2011 of the practice at the EO.
Was that the IRS counsel or was it the Treasury General Counsel?

Mr. GEORGE. Actually, sir, it was in June, June 4th of 2012,
again, in terms of a regular meeting that I have with the General
Counsel of the Department of the Treasury.

Senator BURR. I know you are talking about your briefing.

Mr. GEORGE. Yes.

Senator BURR. I am talking about a reference in your report that
the counsel was briefed by somebody. I take for granted it was
somebody within the EO. This was an exchange on the practice
that was going on that the counsel at the IRS was knowledgeable
about in 2011. Am I correct?

Mr. GEORGE. Sir, it was just pointed out to me that attorneys
within the Office of Chief Counsel within the IRS were briefed on
this matter.

Senator BURR. So the Chief Counsel of the IRS understood what
the practice was that was going on within the EO with these appli-
cations, correct?

Mr. GEORGE. I was not at that said briefing, sir, so I do not know
the extent to which they received information.

Senator BURR. Well, here again, this was before your investiga-
tion started. But your investigation concluded that the General
Counsel of the IRS knew of the practices, they had been discussed
with the attorneys of the Internal Revenue Service?

Mr. GEORGE. It was the Office of Chief Counsel, and they were
provided a briefing on it.

Senator BURR. So is it normal for the Chief Counsel’s Office of
an agency not to have any conversations with the Commissioner or
the Deputy?

Mr. GEORGE. I have no idea of the practices——

Senator BURR. Now, let me just turn to both of you. Mr. Miller,
you said—are you testifying that the IRS counsel never talked to
you about this?

Mr. MILLER. No, sir. I have not been asked that question, and
I do not—if we could step back for a moment, sir—I do not know
this for a fact, but I think that the time line that you are referring
to when it talks about the Chief Counsel is talking about the Office
of Chief Counsel, not necessarily the Chief Counsel. That could
have been anyone in that chain.

Senator BURR. So you have attorneys who are involved in a dis-
cussion about the practice that the EO is conducting on how they
process applications, 501(c)(4) applications, and that would not
have been something that was raised to the level of Commissioner?

Mr. MiLLER. Well, let me start by saying I did not know that
until I read the report, and I do not know anything about that
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meeting, sir. That is something that you guys should take a look
at.

Senator BURR. Mr. Shulman, are you testifying today that the
counsel never discussed this matter with you?

Mr. SHULMAN. I mean, if you are asking the question, did anyone
from the Chief Counsel’s Office come and tell me about meetings
they were having with the Exempt Organizations function, I have
no memory of anyone doing that.

Senator BURR. Mr. Chairman, let me suggest that we need to get
the Chief Counsel, William Wilkins, in to testify and see if the
counsel’s office signed off on this practice. I think that is absolutely
crucial.

Now, Mr. Miller, let me just ask you, has this practice stopped?

Mr. MILLER. What practice, sir?

Senator BURR. The practice of how they process the consideration
of these applications, by key words like “conservative,” “Tea Party,”
“Patriot”?

Mr. MILLER. I believe that that did happen. The names stopped
when it last—when Lois Lerner first learned of it. The second list-
ing, by the way, if you take a look at that in the Treasury Inspector
General’s report, it is still problematic because it talks about policy
positions, but it actually is not particularly partisan in how it talks
about policy positions unless——

Senator BURR. So it was partisan before, though?

Mr. MILLER. Yes, it absolutely was.

Senator BURR. Let me just point out for the record that the tar-
get for approval within the IRS of these applications is 120 days.
There are currently some applications that are over 1,200 days
without action. So let me ask you, has this practice stopped? If it
has, what is the date that it stopped?

Mr. MILLER. So

Senator BURR. If it stopped, it seems like these applications
would have been processed by now.

Mr. MILLER. So, let us break this up a little bit, Senator, and let
me see if I can answer your question. The process I was talking
about was the selection process. That has been modified. We have
also worked on getting people the technical knowledge they need
to work these cases. Some of these cases are difficult cases. They
should not have taken as long as they have, but they still need
some development, and those cases are being worked.

Senator BURR. Is there any case, any application, that you do not
think could be processed in 1,200 days?

Mr. MiLLER. I would hope that they could, but there are cases
that go into appeals, there are cases that go to court. There are all
sorts of cases. These are difficult cases. There is no doubt that
some part of that 1,200 was when they were languishing before
May of 2012. There is no doubt about that.

Senator BURR. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Isakson, you are next.

Senator ISAKSON. Thank you, Mr. Chairman.

Last night I did a monthly telephone town hall meeting, which
I do every month back to my State. During the course of an hour,
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they had up to 2,500 people on the call. During the course of the
hour, I handled 21 questions, and I always make notes when I am
answering the phone so the next day I can review things I did not
know the answer to, or whatever.

My 10th call last night was from a person named Sid, and his
statement was very simple: given what has happened, apparently,
at the IRS, I have lost confidence in the United States of America.
That was a constituent comment.

That was not a reactionary comment, but he went on to further
say, if the agency that collects taxes for me is able to target as they
did in the qualification for tax-free status, what is to keep them
from using the tax system to target me for other things?

So the reason this is an important hearing, the reason it is an
important audit, and the reason we do need to have an important
investigation is, if for no other reason, to restore the confidence of
the United States in the Internal Revenue Service. So, I want that
understood. That is my concern. That came to me from a con-
stituent last night who said it far better than I could possibly say
it.

Now, Mr. George, I want to make sure I understand what you
said correctly. I believe that Ms. Lerner was in charge of the ap-
proval of this department during 2011. Is that correct?

Mr. GEORGE. Yes, sir.

Senator ISAKSON. I thought I heard you say that the Cincinnati
office was ordered to change their criteria by the Director, and
that, following that order to change it, they changed it back.

Mr. GEORGE. That is correct, sir.

Senator ISAKSON. Do you know who changed it back? Do you
know who initiated the change back? Is there anybody, any person
or trail, or did it just all of a sudden appear to be a criteria that
was changed back?

Mr. GEORGE. We have not found any evidence as to the identity
of the person who ordered the revision of the policy.

Senator ISAKSON. That is my point. I am following up on Senator
Burr’s question and your statement. You did an audit; you did not
do an investigation.

Mr. GEORGE. That is correct, sir.

Senator ISAKSON. And audits are developed to find if there is a
possibility of wrongdoing or if there is not. Is that not correct?

Mr. GEORGE. Among other things. It also looks at the systemic
problems that may exist within a program.

Senator ISAKSON. To date, there has been no internal investiga-
tion at IRS. Is that correct?

Mr. GEORGE. That, I am not aware of, sir. I would defer to Mr.
Miller.

Mr. MiLLER. We took a look in the March time frame, to take a
look at what was happening in the cases. That was when it was
reported to me in May that there were issues. This sort of thing
Woullld be done by TIGTA, and we stood and worked with TIGTA
on this.

Senator ISAKSON. All right.

Then let me ask both you and Mr. Shulman the same question.
You are now past Commissioners of the IRS, correct? There is
going to be a new Commissioner, correct? Let us assume that Com-
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missioner is going to make a phone call before he or she accepts
the appointment and asks for your advice as to what to do. Regard-
ing this issue, what would your advice be to the next Commissioner
of the IRS? Mr. Miller?

Mr. MiLLER. I would agree with your opening statement, sir. We
have—and it breaks my heart, because I have spent 25 years try-
ing to protect the Service. The Service, right now, the perception
is that there is an issue.

That new Commissioner needs to attack it. He needs to, or she
needs to, take a hard look, make some changes, put in place some
safeguards that are very obvious in terms of their transparency—
what the process is, how we are going to do things—and regain the
belief of the American people that the IRS is and remains non-
partisan.

Senator ISAKSON. Mr. Shulman?

Mr. SHULMAN. So the Commissioner of the Internal Revenue
Service has multiple things to deal with: filing season, technology,
last year it was the fiscal cliff, offshore issues. I think the challenge
for the next Commissioner is, frankly, what you talked about, that
this whole episode has clearly put a blemish on the agency. It has
cast a shadow over all of the good work that the men and women
do every day.

I think what the next Commissioner needs to do is try to rebuild
the faith that people have in the impartiality and fairness of the
agency without losing sight of—you know, this is a small sliver, an
important one, of what the agency does, but it should not over-
whelm him so problems emerge elsewhere.

Senator ISAKSON. Well, my hope was that the answer would have
been that whomever the next Commissioner is, he or she should
immediately request an investigation of the findings of the audit to
determine if there were violations, if there were, who authorized
them, and, if they were authorized, who actually carried them out.

Because to me the one thing that we have never gotten to the
bottom of in this is what the chairman referred to at the beginning
of the hearing, and that is who, what, where, and when. Only when
we do that, only when those answers to those questions take place,
can you begin the process of restoring the confidence of the Amer-
ican people in the Internal Revenue Service.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

I think Senator Cornyn is next.

Senator CORNYN. Thank you, Mr. Chairman. Mr. Chairman, I
want to thank you and Senator Hatch for convening this hearing
in a strong bipartisan way and in accordance with the finest tradi-
tions of the Senate. This is a very important issue, as we all know,
and without regard to party affiliation or stripe or ideology.

If we cannot trust the IRS to perform its functions impartially
and in accordance with the rule of law, the confidence of the Amer-
ican people will be shaken to its very core. So, this is very impor-
tant, and I want to say “thank you” for that.

Mr. Miller and Mr. Shulman, as you know, in 2011 and 2012 I
began to receive complaints from my constituents in Houston, TX,
Waco, and San Antonio, from organizations like the King Street
Patriots, True the Vote, the San Antonio Tea Party, and the Waco



36

Tea Party, asking me to assist them to inquire why the IRS was
taking a particularly aggressive posture with regard to their appli-
cations for tax-exempt status.

I share Senator Hatch’s and others’ comments and concerns
about the denials that have occurred over the course of time that
any targeting was taking place, when we now know that that tar-
geting was in fact taking place.

Mr. Miller, you started your testimony by apologizing. Mr.
Shulman, I wonder if you have any words of apology for my con-
stituents and others who feel like the public trust has been violated
by the IRS?

Mr. SHULMAN. You know, I am deeply, deeply saddened by this
whole set of events. I have read the I1G’s report, and I very much
regret that it happened and that it happened on my watch.

Senator CORNYN. Is that an apology?

Mr. SHULMAN. To your constituents? I do not know the details
of your constituents. I do not know what happened to them. I did
not, you know, look at particular constituent and taxpayer matters.
I mean, as a general principle as the IRS Commissioner, I did not
touch individual cases, and I certainly did not touch cases that in-
volved political activity. So, if I knew the details of it, I could give
you an answer.

Senator CORNYN. So it is not your responsibility.

Mr. SHULMAN. [——

Senator CORNYN. The buck does not stop with you.

Mr. SHULMAN. I certainly am not personally responsible for cre-
ating a list that had inappropriate criteria on it, and what I know,
with the full facts that are out, is from the Inspector General’s re-
port, which does not say that I am responsible for that. With that
said, this happened on my watch, and I very much regret that it
happened on my watch.

Senator CORNYN. Well, I do not think that qualifies as an apol-
ogy. It qualifies as an expression of regret, which I think is well-
deserved.

But beyond just the question about the particular activities here
that the Inspector General has discovered and which we are all
now becoming acquainted with, I had a question, Mr. Shulman,
about what you talked about earlier in your testimony as the core
function of the IRS.

When I think about the core function of the IRS, it is to collect
the revenue that the Federal Government needs in order to func-
tion, but it seems like, over the years, that the Congress has given
the IRS additional responsibilities, for example, to police political
activity and speech, and now to implement Obamacare.

I believe you mentioned there are some 90,000 employees in the
IRS. Would you share my concerns that the IRS has deviated from
its core function and should be reformed to focus on that core func-
tion and perhaps not be given these other additional responsibil-
ities until it can get its house in order?

Mr. SHULMAN. I guess what I would say is, the IRS is tasked
with the responsibility of administering the Nation’s tax laws, and
over the years the Nation’s tax laws have been used for more and
more things.
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So I think I would defer to Congress to decide what it wants to
use the tax code for and whether it wants the IRS to do all of the
functions in the tax code. But as long as the IRS is given that re-
sponsibility, I think the obligation of the agency is to do it to the
best of its ability.

Senator CORNYN. Mr. Chairman, I know my time is almost over.
But I would just say I agree with your comments that you started
out with in saying that, if we need a clarion call to Congress that
we have asked the IRS to do much more than its core function, and
now to get involved in things like policing political activity and
speech, and now implementing Obamacare, it is not all that sur-
prising that these kind of problems have arisen given the discretion
that mid- and low-level individuals have and the lack of proper
management practices.

So I think this is a great opportunity not only for us to get to
the bottom of what happened here, but also to address tax reform
in a way that returns the IRS to their core function and gets them
out of policing political speech and other activities. Thank you.

The CHAIRMAN. Thank you, Senator.

I think you are next, Senator Thune, from my understanding.
Oh, I am sorry. I was out when you spoke.

Senator Portman, you are next.

Senator PORTMAN. Thank you, Mr. Chairman.

Let me just say I also had a tele-town hall meeting last night.
My colleague from Georgia talked about it. We had about 25,000
people on at any one time. The questions were coming in from Re-
publicans, from Democrats, from Independents, all saying the same
thing, which was outrage. The outrage being expressed was that,
at the very least, the IRS ought to have an even-handed and a fair
administration of our tax laws, given the power of the agency.

Mr. Miller, in response to concerns expressed by grassroots orga-
nizations around Ohio, as you know, Senator Hatch and I, joined
by eight of our colleagues, sent a letter to the IRS on March 14,
2012. You responded to that letter.

I just want to tell you why I joined Senator Hatch on this letter.
The Portage County Tea Party of Ohio was asked to print out every
posting it had ever made on its Facebook page and to turn over the
names of every person who had ever spoken at a meeting. I
thought that was really odd.

The Ohio Liberty Township Tea Party was hit with 94 exhaus-
tive follow-up questions and demands for information in March of
2011 in response to their January application. Demands included
resumes of all past and present employees, all social media posts.

One question actually asked specifically about any connection
with an individual who does not live in that county, actually lives
in my home county, and was involved in another Tea Party. So
they were trying to find out about an individual who had no con-
nection with that Tea Party. Kind of scary.

The Ohio Liberty Coalition was hit with similar questions/
concerns. Its application was delayed by over 2 years. The Shelby
County Liberty Group sent me this letter they got from the IRS.
It contains, as Mr. George has talked about earlier, inappropriate,
irrelevant questions, and they were also given 3 weeks, 21 days, to
respond. These are individuals who were asked to come up with
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tons of information in a short period of time, much of which was
difficult for them to compile. So they contacted me.

For instance, they wanted to know the names of every person in
the organization, the amount of time they spent at particular
events. They wanted to know detailed contents of speeches, forums,
names of speakers, panels, so on and so forth. So that is why we
wrote the letter. Our letter asked for the IRS to give us “assurance
that this recent string of inquiries is consistent with the IRS’s
treatment of tax-exempt organizations across the political spec-
trum.”

So the letter was very specific. There was no question what we
were asking. The letter specifically asked “when and on what basis
does the IRS require a 501(c)(4) to make disclosures beyond the
standard information, and what objective criteria are used to iden-
tify applications for greater scrutiny?” These questions go to the
heart of political allegations that we were hearing about.

So let me ask you, Mr. Miller. Did you receive and read that let-
ter on March 14?

Mr. MILLER. I do not know when I—I read it at some point.

Senator PORTMAN. Did you receive that letter and read it?

Mr. MILLER. At some point, yes, sir.

Senator PORTMAN. Did you think the allegations described in the
letter, what we called the “serious implications of discriminatory
enforcement” were alarming?

Mr. MILLER. I was aware already of the problems that were oc-
curring in those letters, and I was in agreement that they
seemed

Senator PORTMAN. You were aware before the March 14th letter
that this was occurring?

Mr. MILLER. In the same time frame, sir.

Senator PORTMAN. I did not realize that. So you knew before the
March 14th letter that these serious allegations were out there.

Mr. MILLER. Well, sir, I think:

Senator PORTMAN. And you testified on or about——

Mr. MILLER. I think it——

Senator PORTMAN [continuing]. March 23rd.

Mr. MILLER. Okay. I am sorry.

Senator PORTMAN. You have

1}/{1‘. MIiLLER. I thought there were things in the newspapers as
well.

Senator PORTMAN. You have testified that on or about March
23rd, 9 days after receiving our letter, that you asked Nancy
Marks, who is the Senior Technical Advisor for Tax-Exempt and
Government Entities, to “lead a team and take a look at what was
going on based on these allegations.” Is that correct?

Mr. MILLER. I did.

Senator PORTMAN. And you testified that Nancy Marks reported
back to you on May 3rd with the revelation that political criteria
had in fact been used to target certain 501(c)(4) applicants. In fact,
you said today that that 2012 briefing included much of what is
outlined in the IG report by Mr. George.

So for 6 weeks, from March 23rd when you sent your team down
to Cincinnati to find out what was going on to May 3rd, you did
not bother to ask for any kind of interim report or updates from




39

the team that you had tasked with investigating these serious alle-
gations?

Mr. MILLER. No, sir. I do not believe I did.

Senator PORTMAN. So you sent a team off and, for 6 weeks, you
did not ask them what was going on, never heard from them?

Mr. MILLER. I do not recollect that I did that one way or another,
sir. I mean, you are—the implication is that this was a pretty short
time frame, sir.

Senator PORTMAN. Six weeks? So you are finding out about these
very serious allegations, you are sending the team out, and for 6
weeks you never hear back from them, never have the curiosity to
ask them what is going on?

Mr. MILLER. Well, the allegations, sir, we had handled. We had
looked at those letters. They seemed over-broad to us. We gave peo-
ple more time. We pulled back the donor list requests. And by the
way, the donor list requests, sir

Senator PORTMAN. Well, no. You had not acted yet. This was still
going on during this period. I am talking about between March
23rd and May 3rd.

Mr. MILLER. There are two pieces here, sir. One is what I found
out on May 3rd. The letters we acted on immediately. We tried to
get people more time. And I think if you talked to your folks, that
is going to be what they are going to say. We pulled back the——

Senator PORTMAN. So, you did not even bother to hear back from
them for 6 weeks—you responded to our letter on April 26th—and
you did not bother to ask them if anything was wrong before you
chose to respond to our allegations? In other words, on March 26th,
with assurances that nothing was wrong to us, you did not even
wait to hear back from this team that was investigating these alle-
gations? You chose to respond without the information?

Mr. MILLER. No. I responded to the questions that were asked,
and they were all about the donor list, and they were responded
to correctly and truthfully.

Senator PORTMAN. No. Remember, this is the letter I talked
about earlier, where we asked specifically about whether there was
political targeting. It was very clear what we were asking about.
You sent a team out to go investigate it. The team takes 6 weeks.
You respond to us on April 26th, which is a week before you appar-
ently heard back from them, and you did not bother to get the re-
port from them before you responded to us. Is that accurate?

Mr. MILLER. I do not know whether I purposely did that or not.
I do not think I did, sir. Bottom line is, I answered the questions
I thought were being asked, and I answered them truthfully, sir.

Senator PORTMAN. So you did not bother to check with the team
investigating these charges whether issues remained before assur-
ing me, Senator Hatch, and others in your April 26th letter that
the IRS applies greater scrutiny to 501(c)(4) applications based on
only, you said, individualized consideration? In other words, no po-
litical criteria whatsoever.

Let me ask you this——

The CHAIRMAN. Senator——

Senator PORTMAN. We have learned today that the IG report
says that the Office of Chief Counsel was aware of political tar-
geting as early as August 2011. Did you consult the Chief Counsel




40

in the course of responding to Mr. Hatch’s and my letter, the May
14th letter?

The CHAIRMAN. Five-second answer.

Mr. MILLER. I do not know that.

The CHAIRMAN. All right. Thank you. Thank you, Senator.

Senator PORTMAN. Thank you, Mr. Chairman.

The CHAIRMAN. Next on the list is Senator Toomey. I might say
that there is a vote going on. Senator Hatch has gone over to vote
and will come right back. I plan to have another round of questions
afterwards.

Senator TOOMEY. Thank you, Mr. Chairman.

First, a quick point. A number of my colleagues have seemed to
be upset about the fact that some Americans choose to exercise
their First Amendment rights anonymously. I would remind us all
that perhaps some of the most important and influential works of
political advocacy ever done in the history of the Republic were the
Federalist Papers, which were written anonymously under pseudo-
nyms.

I would also point out that, whatever one thinks of how the
Treasury rule implementing the 501(c)(4) standards has been de-
veloped over the decades, how it is written, has absolutely nothing
to do with the IRS decision to use ideology as a basis for imposing
unnecessary, inappropriate, and extra screening on people seeking
501(c)(4) status and other matters.

Let me ask Mr. Miller—I just want to be very clear and follow
up on the line of questioning from Senator Isakson. So we are sit-
ting here in May of 2013. At this point, do you know who it is who
initiated the policy of establishing these ideological criteria for cre-
ating this additional level of screening for applicants for 501(c)(4)
status?

Mr. MILLER. I think—I mean, it happened twice. The second time
it happened, I do not believe there is clarity on that. The first time,
I think there is more clarity on that.

Senator TOOMEY. So who was it? What is the name of the person
who did that?

Mr. MILLER. I can give you the name. I would be glad to respond
to that, but I do not know off the top of my head.

Senator TOOMEY. I think that it is important that we understand
who did that, that we know exactly who did. Who ordered that it
be stopped, which I believe occurred in July of 20117

Mr. MILLER. According to the IG report, Lois Lerner.

Senator TOOMEY. According to—so you do not have any knowl-
edge of that, other than the IG’s report?

Mr. MILLER. I believe that that is the way it happened, yes, but
I am not—I believe that is the case.

Senator TOOMEY. And then who ordered that it be resumed? Al-
though using slightly different words, the same idea was resumed
in May of 2012.

Mr. MILLER. I believe I indicated, and I think the IG concurs,
that that is less than clear.

Senator TOOMEY. So why is that less than clear even now? I
mean, these are people who reported in a direct chain to you. You
were the Deputy Commissioner for Services and Enforcement. Re-
porting to you, if I understand correctly, was Sarah Hall Ingram,
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the Acting Commissioner for the Tax Exempt and Government En-
tities Division; the Director of Exempt Organizations, Lois Lerner,
reported to her. Isn’t there somebody in this chain of command—
well, let me put it this way. Who in this chain of command ought
to know who was initiating this inappropriate activity and reiniti-
ating it?

Mr. MILLER. So, somebody should have known. There is no ques-
tion about that. And now there are processes in place that have
made it clear exactly who has the ability to either start this listing
or modify the listing. At the time, those controls were not in place.

Senator TOOMEY. So, you said somebody should have known, but
clearly there is a chain of command, there is an organizational
structure here. There are people who are responsible. I mean,
should it have been Lois Lerner? Should it have been Sarah Hall
Ingram? Should it have been yourself? Who ought to be responsible
for making sure that this important function is being carried out
properly?

Mr. MILLER. So, I think that, under the current management
chain, it has been determined that the Director of Rulings and
Agreements, which is even below Lois, has control of that listing.

Can I clarify one thing, sir? I think, you know, Sarah Ingram’s
name has been used several times here already. She has been
thrown into this, and I do not know that that is a fair thing. We
should check the time line. I do not believe she was working in
TEGE during the time that is being discussed here.

Senator TOOMEY. Okay. Well, I have not accused her of anything,
although I was under the impression that she was the Acting Com-
missioner in this regard during this time period.

I would just say that if we believe that we still, sitting here
today, do not even know who was responsible for the decision to re-
sume a completely inappropriate activity that had been ceased, I
do not know how we could come to the conclusion that this is not
politically motivated. We do not even know who made the decision.

How do we know what motivated that decision? And, on the face
of it, it certainly appears that it is completely politically motivated.
To the best of my knowledge, there was no criteria identifying left-
of-center organizations as deserving special scrutiny, like using the
words “progressive” or “99 percent” or “Occupy Washington.” None
of that was ever part of the criteria.

So, given the obvious one-sided nature of these criteria and the
fact that we still do not know—Mr. Chairman, I would just suggest
that what we need to do is to bring before this committee some
people who might actually know the answers to these questions
about who actually decided that this was a good idea, who decided
that we ought to resume this after the initial malfeasance was
ended. But it is frustrating to have no answers for a hearing like
this.

The CHAIRMAN. Thank you.

Frankly, I apologize. Can you come back, Senator?

Senator BENNET. I cannot.

The CHAIRMAN. You cannot?

Senator BENNET. Could I just take 2 minutes?

The CHAIRMAN. All right. Go ahead.
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Senator BENNET. I want to actually begin, in my 2 minutes,
where Senator Toomey ended. The IG has said he does not know
who made the decision to resume, the IRS Commissioner does not
know who made the decision to resume. I mean, did you ask these
questions? What did the people in Cincinnati say about who made
the decision, or what did people in Washington say about who
made the decision? It just seems impossible that we do not know
that answer.

Mr. MILLER. So, I did ask in May. I was told a name, and it
gurned out that they did not think that was the correct name.

0—

Senator BENNET. Was that a name of somebody in Ohio or the
name of somebody

Mr. MILLER. It was the name of a group manager in Ohio.

Senator BENNET. I do not know how we get to the bottom of it,
but I think somebody needs to be able to answer that. It does not
seem like it is asking too much.

Mr. MILLER. I did ask, sir.

Senator BENNET. I think we should ask again. If the IRS will not
do it, I think we need to do it. This is the last thing, and I will
close on this, Mr. Chairman, because I know time is short and I
do not want either of us to miss the vote.

Mr. Shulman said a few times that the IRS has been given a dif-
ficult job to do. No doubt that is true. I think in this case we did
not give the job. I think that the regulation that the Treasury
wrote or whoever wrote it 50 years ago simply is not consistent
with the law as it has been written, so I would argue that the
agency has taken on the task.

Since you are all three lawyers and you have all worked in this
area, I would ask you whether you think the regulation as written
reflects the spirit—not even the spirit, the language of the statute
as it is written with respect to (c)(4)s. Does anybody here want to
defend the way the language is written?

Mr. MILLER. So let me start. I am not going to defend it or attack
it. It is what the regulation is, and, as the administrator, that is
what we would do.

Let me note one thing, though. If we were to modify it—and we
should be open to the conversation, and obviously Treasury’s policy
folks would be key in this. If we were to modify it, we might still
be in the same place where we have to determine, you know, how
much political activity needs to be done, even under an “exclu-
sively,” because it might not be 100-percent you cannot do it, it
might be X-percent. Even there we would have a hard time parsing
what is politics, what is not, what is an issue ad versus education.
These are very difficult tasks.

Senator BENNET. Does anybody else want to defend it?

Mr. GEORGE. I do not want to defend it, sir, no.

Senator BENNET. I think with good reason.

Thank you, Mr. Chairman.

The CHAIRMAN. All right. The committee is in recess for about,
I am guessing, 10, 15 minutes.

[Whereupon, at 12:20 p.m., the hearing was recessed, recon-
vening at 12:28 p.m.]

Senator HATCH [presiding]. We will call on you, Senator Casey.
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Senator CASEY. I want to thank the ranking member for the op-
portunity, and I want to thank both the ranking member and the
chairman for calling this hearing. I know we had a brief break for
the vote.

I start, in terms of my questions, by setting forth a predicate
based upon two things. One is the IG’s report, which is, right now,
I would say the only, or the main, body of evidence we have about
what happened here, number one.

Number two, beyond what the law requires, beyond what the IRS
Code or any regulations provide, I think there is a larger question
that a lot of Americans are angry about or struggling with or per-
plexed by, and that is sometimes the sense that people in Wash-
ington do not get it, that people in Washington do not have a sense
that their work is not just important in terms of the policy, but
that they are appointed or elected to office to be servants.

I would have to say, listening—and I have been here for virtually
every minute of this hearing—I wish there was more of a sense of,
frankly, outrage or at least more contrition being demonstrated by
both you, Mr. Shulman, and you, Mr. Miller, in light of what has
happened here, because, in my experience, whether it is an elected
official, an appointed official, or a public agency, when something
goes wrong, it is as if you had something that fell on the ground
and shattered.

The one question that we all have is whether or not rebuilding
substantial public confidence in the IRS is going to be putting back
three or four pieces together or whether it has been so shattered
that it will take many, many years to rebuild that confidence. So
that is the predicate that I start with.

I also point to, in the report in Appendix V, an organizational
chart, which I do not need to hold up. I think most Americans have
seen these. This is page 29 of the report. It starts at the bottom,
where you have Program Manager, Determinations Unit, and then
you have the Program Manager, Determinations Specialist, both lo-
cated in Cincinnati, OH.

At the next level you have a Director of Rules and Agreements
in Washington, at the next level Director of Exempt Organizations
in Washington, at the next level the Acting Commissioner for Tax
Exempt and Government Entities, and then you get to the Deputy
Commissioner level, which, Mr. Miller, I guess, is where you began
in September of 2009, is that correct?

Mr. MILLER. Yes, sir.

Senator CASEY. And that was while, Mr. Shulman, you were in
fact the Commissioner of the IRS, is that correct?

Mr. SHULMAN. Yes.

Senator CASEY. And then you turn to—or I turn to page 7 of the
report. By the way, on page 6, IRS Policy Statement 1-1 talks
about promoting public confidence and being impartial, which is ob-
viously part of what the crux of the problem is here.

But I am looking at page 7 of the report. I would just note for
the record, this is in the first full paragraph, maybe the second
sentence: “The Determinations Unit developed and implemented
inappropriate criteria in part due to insufficient oversight provided
by management.” So that is a management failure, as clear as can
be.
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It says in that same paragraph, “Inappropriate criteria remained
in place for more than 18 months. Determinations Unit employees
also did not consider the public perception of their conduct.” Then
finally, “The criteria developed showed a lack of knowledge by the
individuals in that unit.”

Later, on the same page, it talks more about the management
failures. So, when you consider that evidence of a management fail-
ure and you look at the organizational chart, which goes right up
to both of you in your positions at the time, I have to ask you a
couple of questions.

It is pretty clear from the report and the record that you can al-
most look at this problem as what happened prior to January of
2012 and what happened after, or you can move the line back and
say, well, why don’t you look at July of 2011? But we know that
in August of 2011 is when the problem started.

These criteria were issued and used from that point forward.
July of 2011, 11 months later, the criteria changed. I guess at that
point management would have thought that the ship was on the
right course. Then we find out in January of 2012 the criteria
changed back.

I guess the basic question I have for both of you is, is it your tes-
timony that you took no actions to rectify what happened after Jan-
uary of 2012 because you did not know about it? Is that your testi-
mony, Mr. Miller?

Mr. MIiLLER. When I knew in May of 2012, I took action. That
was the first I knew.

Senator CASEY. Mr. Shulman?

Mr. SHULMAN. Yes. The first time I remember knowing about
this was in a conversation with Mr. Miller, and, at or about that
same time, he told me that he was taking action. The list had been
corrected, and so, yes.

Senator CASEY. Well, I would assert that the fact that you did
not know it was a management failure of some kind, and I would
hope that the IRS at this point, when you have nine recommenda-
tions that the administration says are going to be implemented,
that those recommendations be implemented expeditiously.

I realize that you do not have a direct impact on that any longer,
but I think the American people need to hear, Mr. Shulman, more
of what you expressed after about 90 minutes here in answering
Senator Cornyn’s question about, at a minimum, a sense of dis-
appointment and contrition as opposed to, we did not know and, I
think, an attitude that only makes the problem worse. I know I am
limited on time, but I will try on the second round, maybe.

The CHAIRMAN. Thank you, Senator.

Senator Cantwell?

Senator CANTWELL. Thank you, Mr. Chairman. I want to make
it clear at the outset I really do believe that we need clarity in our
tax-exempt status on 501(c)(4) organizations, and we need that
clarity, Mr. Chairman, as soon as possible. I think that is a major
issue.

But I have a larger issue, which is just understanding at the
IRS, Mr. Miller, what exactly exists today as a prohibition against
investigating people, investigating organizations, targeting organi-
zations based on political or religious or any other social issues.
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Mr. MILLER. So we would have two different areas. One is the
determinations letter area, where we had issues this time. We have
elevated to an executive level either the creation of a list or the
modification of a list, and the list will not have names on it. The
list will have what it has today.

Senator CANTWELL. No, no, no. I am asking a larger question——

Mr. MILLER. I am sorry.

Senator CANTWELL [continuing]. Which is, what rule, what regu-
lation, what statute is in place that prohibits an employee of the
IRS from targeting people for either political, social, or any kind of
personal reasons, and what are the safeguards?

Mr. George, in response to my colleague from South Dakota,
mentioned the criminal code section that applies to revealing or
disclosing personal information, but I am asking, where is there a
bright line at the IRS?

Because what I think happened here is that somebody saw a
gray area, and, instead of addressing the gray area—because it is
clear Director Lois Lerner made an attempt to go back and give
guidance when it was not there and then did not take action, and
then more problems ensued.

So my question is, I do not think that gray areas, whether they
are in our national security and this media shield issue, or in this
issue with the IRS, can be seen as a green light. Gray does not
mean there is a green light to go ahead and use these powers of
information to go on fishing expeditions.

So what I want to know is, does the IRS, either by law, by inter-
nal process, have something on the books right now that says you
cannot target people for political or religious or other social
issues—within the IRS?

Mr. MILLER. So I have to—forgive me, Senator. I have to go back
and check on whether there is something specific on that. There
are general rules of conduct that would indicate that you should
not do anything that even gives the appearance of that type of ac-
tivity, but I am unsure, and we would have to come back and let
you know whether there is something specific, statutory or regu-
latory, in that area.

Senator CANTWELL. Mr. George, do you have any idea?

Mr. GEORGE. The Restructuring and Reform Act delineates a
number of, they call them the Deadly Sins, the 10 Deadly Sins.
One of them is the revealing of tax information willfully to harm
a taxpayer. So it is my understanding that that is one, while ad-
ministrative in nature, that does not have any criminal penalties
associated with it, but could result in the removal from the position
of the IRS employee.

Senator CANTWELL. But that is revealing that information to
some outside organization?

Mr. GEORGE. It is the misuse of that information, actually. And
so, how that is

Senator CANTWELL. In this case, could this be seen as misuse of
information?

Mr. GEORGE. In theory, it could be interpreted that way, Senator.

Senator CANTWELL. Well, I think it is clear that we need a very
clear statute here. If it was not the intent that these things hap-
pened, certainly the perception is that this could have been the in-
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tent. I agree with my colleagues that we have to have a very clear
system here, that the American people need to know that this kind
of targeting for political purposes does not happen and will not be
tolerated, and that people would lose their jobs over that.

Mr. Miller, the fact that you do not know whether this existed,
it says to me that the bright line was not bright enough. The
minute there was a gray area, the counterbalance should have been
someone saying this could be perceived as targeting an organiza-
tion for political purposes, it is wrong, this is a violation of our or-
ganization, and they should have gone back and should have cre-
ated a different—a very, very different process. I worry, in an infor-
mation age with too much information in large organizations, that
people have to get this point.

So, Mr. Chairman, thank you. But I also do believe that the
50%1(0)(4) status issue needs to be resolved as quickly as possible as
well.

Thank you.

The CHAIRMAN. Thank you, Senator.

Senator Carper?

Senator CARPER. Thank you. Gentlemen, thank you for joining us
today. Listening to this testimony today, Mr. Chairman, I am re-
minded of something I learned a long time ago as a Navy ROTC
midshipman, when they tried us in leadership training. They told
us about the responsibilities and expectations of the commanding
officers, whether it is a ship or an aircraft carrier—a ship, sub-
marine, aircraft carrier, or a squadron.

If a ship ran aground in the middle of the night, if it is 2 in the
morning and someone else was the officer of the deck, we hold the
commanding officer of the ship responsible. The captain of the ship
is responsible.

The captain of the ship is expected to stand up and take respon-
sibility and say, “This happened on my watch. I may not have been
on the deck, I may have been sound asleep, but I am responsible.”
I think one of the things that is so frustrating here is that—just
a reluctance to assume responsibility.

Mr. Shulman, my understanding is you were not nominated to
serve in this role by President Obama, but you were nominated by
former President Bush. Is that correct?

Mr. SHULMAN. Correct.

Senator CARPER. And when were you nominated?

Mr. SHULMAN. I was nominated in either—I think the end of No-
vember, maybe the beginning of December of 2007.

Senator CARPER. 2007.

Mr. SHULMAN. Right.

Senator CARPER. When I was elected Governor, we went off to
new Governors school. Actually, one of the people who was one of
my mentors there was your dad, Senator, then Governor Casey.
One of the lessons I learned at new Governors school in 1992 as
a new Governor was, when you make a mistake, do not drag it out
for a day or a week or a month. Admit it, take responsibility, and
say, “We are going to fix this problem” and move on.

I think one of the frustrations for us is your reluctance, maybe
unwillingness, to say, “This happened on my watch.” I think with
the reporting of the chain of command, as I understand it, from
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Cincinnati, it flowed up through Mr. Miller then directly to you. So
I would just leave that at your feet.

That 1s a disappointment to me. I think it is one of the things
that is going down hard with my colleagues, and I think the Amer-
ican people. We want somebody to take responsibility, to apologize,
to say, “This happened on my watch,” and then to move forward.

I would note, we do not make the job of the IRS easy, the people
who serve on this committee, the people I serve with in the Senate.
We make it hard, where we have a hugely complex tax code, volu-
minous. We make changes. We delay passing legislation right up
until it is time to file for taxes. We do not make the job easy, we
make it difficult.

One of the areas where I think we actually made it pretty
straightforward is with respect to 501(c)(4)s, these tax-exempt or-
ganizations. As I understand it, in the actual code we say that
these 501(c)(4) nonprofit organizations, their activity must be, I
think, “exclusively”—exclusively—*“for social welfare.” “Exclusively”
is a quote out of the code, and I think “for social welfare” is a quote
out of the code.

It does not say anything about giving tax-exempt status for any
political activity; it says “exclusively for social welfare.” Now, how
we ended up in this situation, where we are extending tax-exempt
coverage to these entities that are clearly not exclusively for social
welfare—and actually to me it looks like a lot of what they are
about is affecting elections and weighing in on elections. It would
be a lot easier for the IRS if we just go back to the code, and where
its says they have to be exclusively for social welfare, let us make
sure that they are.

Let me just ask you all to respond to that, starting with Mr.
George, please.

Mr. GEORGE. Senator, I believe you were here, or may not have
been here

Senator CARPER. Yes, I have been in and out. We have another
hearing going on on the tax code. The folks from Apple are before
the Permanent Subcommittee on Investigations, so there is actu-
ally some overlap there.

The CHAIRMAN. Yes. This is tax day.

Senator CARPER. It really is.

Mr. GEORGE. Well, the Secretary has delegated tax policy ques-
tions to the Assistant Secretary for Tax Policy. And, as this is a
tax policy question, sir, I am going to have to defer on that.

Senator CARPER. Yes. Mr. Miller, would you respond, please?

Mr. MiLLER. I will. But first I—and I am sorry that Senator
Casey is gone. I opened my statement with an apology, sir, and I
do apologize. And, you know, what happens on my watch, whether
I did it or not, is like that commanding officer. I am responsible.

Senator CARPER. Good. Thank you.

Mr. MILLER. So I just want to state that, sir.

Senator CARPER. I appreciate that.

Mr. MILLER. On this—

Senator CARPER. You know, I did not mention you when I was
talking about that. But go ahead.

Mr. MILLER. We have talked a little bit about this issue today,
and that is, you know, the regulations interpret “exclusively” as
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“primarily.” That puts us into a difficult place of figuring out what
is in and outside of the (c)(4) work.

I do think it makes sense to take a look at it. I do not know that
we will be in a better place after looking at it, because we will still
have to figure out what falls within even the “exclusively.” Is it 10
percent? Is it 15 percent? Is it 20 percent? We will still have that
problem. But it is clear that the world has changed since 1958, or
whenever it was that we did that regulation, and it does make
sense to take a look.

Senator CARPER. Yes.

Mr. Shulman?

Mr. SHULMAN. I do not have anything to add to what I said be-
fore, that I think it is incredibly difficult for the IRS to administer
the current regulations on the book and I think it is well within
the purview of this committee and Congress to take a look and be
very clear. If Congress is not going to act, I think it is well within
the purview of the Treasury to take those actions.

Senator CARPER. Good.

Mr. Chairman, can I ask one more quick question, if I could? And
you do not have to get into this, but I just want to put it before
you. Do you know if the IRS has investigated whether Priorities
USA or Crossroads GPS are primarily social welfare organizations
or political in nature? Do you all know if that has been done?

Mr. MILLER. So I think, sir, that would be 6103 information that
we would not be able to speak to publicly.

Senator CARPER. All right. Thanks very much.

Thanks, Mr. Chairman.

The CHAIRMAN. Well frankly, Senator, that is the question I was
going to ask. You know, these are the two 800-pound gorillas in the
room that have not been addressed, that is, Priorities USA and
Crossroads GPS. They are the ones that spent a lot of money buy-
ing TV ads and influencing campaigns, apparently.

There is not a lot of evidence thus far—correct me if I am
wrong—that some of the organizations that were investigated by
the Cincinnati office clearly spent a lot of money for political pur-
poses. I do not know. That has not really come out here, as near
assi?can tell. So what about Crossroads? What about Priorities
USA?

I mean, it is obvious to you, it should be as Commissioners, that
a lot of money is being spent under the rubric of 501(c)(4), a lot.
I am wondering what you did about it, because that is where the
abuse apparently is. That is where it seems to be in terms of dol-
lars. I say “apparent” but I do not know if it is a fact.

But what have you done about those two organizations and simi-
lar organizations that look like they are spending a lot of money?
You watch TV ads, you see these 501(c)(4)s. You know what is
going on. You both know what has been going on. What do you do
about it? I will start with you, Mr. Shulman, because you were
there first.

Mr. SHULMAN. Yes. So let me repeat what my former colleague
said, that all this is 6103 information, so, if I had any information,
I could not have a discussion about this in an open forum.

Let me also say that, as Commissioner, I did not get involved in
a single case with a 501(c)(4) that I can remember, and it was a
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general policy that I would not. I think it is inappropriate actually
for a presidential appointee, regardless of which party they are ap-
pointed by, to be getting involved in cases where the scrutiny and
the decisions have to be made around political activity.

Finally, I would just say, you know, sitting there as Commis-
sioner, you mentioned the letter to me, Mr. Chairman. There were
letters coming elsewhere. I will go back to what I said before,
which is, the IRS has been put in a very difficult situation when
it is trying to administer the tax code, serve Americans, get refunds
out, serve businesses.

The CHAIRMAN. I understand. I understand.

But back to the question. I understand 6103, and frankly there
is a way you could tell me—not here in this forum—taxpayer infor-
mation. That is what 6103 provides, in part.

But I am asking another question. That is, what was your policy
with respect to organizations of this size? I am not asking specifi-
cally about Crossroads right now, I am not asking specifically
about Priorities USA. I am asking what, if anything, did you do as
Commissioners to see if the law is properly being implemented?

Mr. MILLER. So, I can start on this, sir. I mean, I think on given
cases, and even on the discussion, it makes all the sense in the
world for you to come forward and ask us in a 6103 context, and
that is the way we could answer——

The CHAIRMAN. I am asking general policy. I am not asking for
specific taxpayer——

Mr. MILLER [continuing]. And we can come back and let you
know that there are examinations under way and the determina-
tion letter processes are under way.

The CHAIRMAN. Have you focused on these larger organizations?
I am not asking you to name any, I am asking about a policy.

Mr. MILLER. There is no policy to aim one way or another on or-
ganizations; it is what comes through. I cannot really speak to
what

The CHAIRMAN. But it looks like the Cincinnati office was focus-
ing on, it seems, smaller organizations that may or may not have
been spending money to influence campaigns. I do not know. I do
not know what the Inspector General—let me ask the Inspector
General about that. To what degree have the 298 or the 96 or the
remaining 202 been involved in political activities?

Mr. GEORGE. Senator, we will be engaging in a review of the
IRS’s handling and oversight of this very issue as to whether or not
these organizations have engaged in——

The CHAIRMAN. So you do not know?

Mr. GEORGE. I do not have it at the ready sir, but we will supply
that for the record.2

The CHAIRMAN. But have you been asking that question?

Mr. GEORGE. Yes, we are starting the audit, sir. We have not yet
posed the question.

The CHAIRMAN. So again, let me ask, to what degree has the IRS
exercised a little common sense here and said, holy mackerel, we

2TIGTA plans to initiate an audit to review the Exempt Organizations function’s oversight
of sections 501(c)(4)—(c)(6) organizations potentially participating in political campaign interven-
tion. We do not know at this time how many of the 298 organizatons are actively engaging in
political campaign intervention.
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have to look at some of these organizations in the wake of Citizens
United and see if there should be a change?

To what degree did the IRS ask itself that question, either at the
Commissioner level, sub-Commissioner, anywhere? Anywhere? It
does not take rocket science to know what is going on here. I am
not targeting conservatives, not targeting liberals. I just want them
enforcing the law here. So why didn’t somebody in the IRS, or did
somebody in the IRS, think about this and try to do something
about it?

Mr. MILLER. I think, sir, that we do have an exam program
under way that we would be glad to walk you through. We do have
the determination letter process. You should not assume that all
the cases in the determination process that we are talking about
are of either one political affiliation or another.

The CHAIRMAN. All right. Let us go beyond the assumption. To
what degree are there other cases that you, the IRS, are looking
at in addition to those we have identified in the TIGTA report?

Mr. MILLER. I would have to come back to you on that, sir, but
we have—we have examinations——

The CHAIRMAN. Is it several? Many?

Mr. MILLER. I do not know whether there—I do not have a sense,
sir. ——

The CHAIRMAN. You do not have a sense?

Mr. MILLER. I believe there are 50 to 100, but I could be abso-
lutely wrong. So, rather than throw a number out there, sir, let us
come back to you.

The CHAIRMAN. All right.

Commissioner Shulman, what is your sense?

Mr. SHULMAN. I have not been at the IRS for 6 months. I do
not—

The CHAIRMAN. No, no. When you were——

Mr. SHULMAN. I do not know what is in the pipeline.

The CHAIRMAN. No, no. When you were Commissioner, these got
comfort letters on your watch.

Mr. SHULMAN. I mean, my sense is very similar to Mr. Miller’s,
that there is an examination program under way, that there is—
or at least, you know, was under way—that groups were being
looked at, and these cases were being worked.

The CHAIRMAN. All right.

Mr. SHULMAN. That is the sense I have.

The CHAIRMAN. Did it come to your mind that perhaps some of
these organizations perhaps were abusing the intent and spirit of
501(c)(4)

Mr. SHULMAN. I think it would have been——

The CHAIRMAN [continuing]. In the wake of Citizens United, with
all the money that is being spent?

Mr. SHULMAN. It came to my mind that career professionals
should be the ones touching these cases, thinking about, are they
using the tax-exempt laws properly, and that a presidential ap-
pointee should not be touching a case.

The CHAIRMAN. That is interesting. So you should have no view
about that subject, nor should you give direction to the agency. Is
that correct?

Mr. SHULMAN. That is not how I would state it.
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The CHAIRMAN. Oh, I am sorry.

Mr. SHULMAN. What I said is, I did not want to touch any indi-
vidual cases or give direction on individual cases.

The CHAIRMAN. I am not saying that. You are misinterpreting
my question. I am asking, as a policy, were you aware that per-
haps, in the wake of Citizens United, that the exemption was being
abused? Let me ask that simple question first.

Mr. SHULMAN. I was aware that, in the news and in letters that
we got, there were a lot of people concerned about things in mul-
tiple different ways with views——

The CHAIRMAN. All right. You are aware of all these multiple dif-
ferent views.

Mr. SHULMAN. So I was aware that our Tax Exempt Government
Entities group was also aware of the need to take a look at
501(c)(4) organizations and to have a number of exams under way.
My understanding—which is 6 months old, the caveat—at the time
was that there were a number of exams under way.

The CHAIRMAN. Where does the buck stop at the IRS?

Mr. SHULMAN. What is that?

The CHAIRMAN. Where does the buck stop at the IRS? Where?

Mr. SHULMAN. I mean, I think I have said clearly that all of this
happened on my watch.

The CHAIRMAN. You have said that, but you are dodging the
question whether you did anything about the obvious flow of money
going, in the wake of that Supreme Court decision, to 501(c)(4)s.
You basically——

Mr. SHULMAN. I mean——

The CHAIRMAN. I am sorry. Go ahead.

Mr. SHULMAN. What is that?

The CHAIRMAN. Go ahead.

Mr. SHULMAN. I mean, I think I have told you what I have to
say about it. I think IRS is given a very difficult task. My under-
standing was, people were on the job working on that task, and I,
as a matter of practice and policy, did not reach down into the Tax
Exempt Government Entities world to affect the cases.

The CHAIRMAN. That is not the question I am asking. You are
answering a different question. The question I am asking is not
whether you affected specific cases, but whether you—let me ask
a different question. I know my time is about up.

Are you aware of the Supreme Court decision in Citizens United?

Mr. SHULMAN. Yes, I am aware.

The CHAIRMAN. You are aware of it. And are you aware of its
holding, what it held?

Mr. SHULMAN. In a general sense, I am.

The CHAIRMAN. And what was that? What is your under-
standing?

Mr. SHULMAN. My best understanding is that corporations and
other entities can give money to political organizations.

The CHAIRMAN. And are you aware of——

Mr. SHULMAN. But I am not an expert in this law.

The CHAIRMAN. Are you aware that suddenly 501(c)(4)s were get-
ting a lot of donations and spent a lot of money?

Mr. SHULMAN. I am definitely aware that there was an influx of
501(c)(4) applications into the IRS.
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The CHAIRMAN. Did it occur to you that perhaps, in the wake of
the decision, that that statute was being abused? That is, the stat-
ute was not being used exclusively for nonpolitical purposes?

Mr. SHULMAN. I mean, Senator, my belief is that Congress has
given the IRS a very difficult task. I understand that you have a
desire that we would have done more.

The CHAIRMAN. You are making a different statement and not re-
sponding to my question. My question, again, is, to what degree
were you aware of the difficulties caused by the statute in the Su-
preme Court decision, and second, to what degree did you do any-
thing about it, that is, try to make sure that the statute was not
abused?

Mr. SHULMAN. I was aware, from a variety of sources, whether
it was the media, letters, et cetera, discussions with Mr. Miller and
other people on our team, and I was aware that the appropriate
people were making sure that the exam plan was working on this
issue.

The CHAIRMAN. All right. I am not going to split hairs here, but
that is frankly an unresponsive answer.

Senator Hatch?

Senator HATCH. Well, thank you, Mr. Chairman.

Let me just say that there are plenty of 501(c)(4)s across the po-
litical spectrum, and some of the 501(c)(4)s that were really spon-
sored by Democrats are extremely wealthy too. I mean, it is not
J%uft one side or the other. It seems to me we ought to be very care-
ul.

And frankly, this targeting began before the so-called spike in
501(c)(4)s. By the way, there was a bigger spike in 501(c)(5)s,
which involved the unions. Some of my friends are advocating for
a Disclose Act, but they always exclude the 501(c)(5)s, the unions.
In other words, disclose your donor lists, but not what is done on
the other side. If you are going to do something in this area—and
I agree, it is Congress’s obligation to do it—we ought to do it the
right way. So you can pick on Crossroads all you want, but there
were plenty of liberal groups on the other side.

The CHAIRMAN. To be clear, I know you understand, my view on
this whole subject is

Senator HATCH. I am not picking on you.

c'll‘he CHAIRMAN [continuing]. Yes, both sides here, not just one
side.

Senator HATCH. Well, it is both sides.

The CHAIRMAN. It is both sides, right.

Senator HATCH. Yes. But some have indicated it is just one, be-
cause they hate Crossroads because it was exceptionally effective
in many, many ways. I can understand that.

Now, let me just say, for those calling for a ban on 501(c)(4) polit-
ical activity, I think it is beyond hypocritical not to call for a ban
on 501(c)(5) labor groups’ political activity as well. But we know
that is never going to happen around here unless there is a sea
change in the Congress of the United States.

Now, Commissioner Shulman, Mr. Shulman, what was the date
that you first learned from any source that the IRS Exempt Orga-
nizations Determinations Unit in Cincinnati was using a “be on the
lookout,” or BOLO, listing for terms such as “The Tea Party”?
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Mr. SHULMAN. To the best of my recollection, it was sometime in
the spring of 2012.

Senator HATCH. All right. Right during the election year, right?

Mr. SHULMAN. It was in the spring of 2012.

Senator HATCH. All right.

Mr. Shulman, when you learned about this problem, whom did
you tell and on what date did you tell them?

Mr. SHULMAN. I was told of the problem, as I had mentioned be-
fore, by Mr. Miller, and at that time I was also told that TIGTA
was looking into the issue. And so I do not recall telling anyone
about it, because I think this is not the kind of information, once
TIGTA starts looking at it, that should leave the IRS.

Senator HATCH. All right.

Well, let me go a little bit farther here. To your knowledge, what
was the first date that anyone at the Treasury Department, from
whatever source, learned about any Tea Party groups that applied
for tax-exempt status being subjected to extra scrutiny?

Mr. SHULMAN. I have no knowledge of people at the Treasury De-
partment knowing about Tea Party groups being subject to scru-
tiny. Or let me say it another way: I did not have conversations
with people at the Treasury Department about that matter.

Senator HATCH. One of the problems that I have with you—and
we have always had a good relationship—but the one thing that
bothers me there is, I wrote a letter on March 14, 2012. It was
signed by a number of my colleagues, eight of my colleagues—that
was on March 14, 2012—inquiring about these matters. Then I
wrote another one to you on June 18, 2012. You never got back to
us after having knowledge of some of these goings-on that were
just wrong.

That bothers me, because I think you have an obligation—when
you say one thing before the committee and then find out it is an-
other—I think you have an obligation to let our committee know
about it. We have had some criticism of the Congress because they
have not passed certain laws that would make things clearer, but
it is also your obligation to come back and tell us, well, when I tes-
tified before, I did not know, but now here is what happened. Is
there any reason why you did not come to us and tell us?

Mr. SHULMAN. You know, I started before—I mean, first of all,
Senator Hatch, I appreciate your concerns. I hear your concerns. I
am not here to argue with you.

Senator HATCH. I know you are not.

Mr. SHULMAN. I will just tell you what I did. I learned——

Senator HATCH. You did not do anything, once you learned, to
help us to know that you had learned that there were some pretty
bad things going on.

Mr. SHULMAN. I had learned that there was a thing called the
BOLO list.

Senator HATCH. Right.

Mr. SHULMAN. I learned that the Treasury Inspector General for
Tax Administration was planning to look into it. My policy/
procedure/practice at that time while I was at the IRS was, if 1
hear something that is a concern and I do not know how big a con-
cern, how significant it is, all the details, if I get some of the facts
but not all of the facts, the proper place for it to be is in the Inspec-
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tor General’s hands to track down all the facts. And then, once all
the facts are known, that will be reported to Congress, to the Com-
missioner, to the Treasury, to all the appropriate parties. And I

Senator HATCH. But you knew this was going on, and you had
represented that it was not going on, and then you found out that
it was going on, and you never came to us and let us know what
was going on.

Mr. SHULMAN. I certainly do not believe, and I do not have any
memory of representing that the BOLO list was not going on at a
time that I knew it was going on.

Senator HATCH. All right.

Mr. Chairman, I would like to put these four letters, the two let-
ters from my colleagues and myself and the responses from Mr.
Miller, into the record at this point.

The CHAIRMAN. Without objection.

[The letters appear in the appendix on p. 192.]

Senator HATCH. Now, Mr. Miller, to your knowledge, what was
the first date that anyone at the Treasury Department, from what-
ever source, learned about any Tea Party groups that applied for
tax-exempt status being subjected to extra scrutiny? What was the
first date when you heard about that?

Mr. MILLER. I do not believe I had any conversations or any
knowledge in advance of my taking over as Acting Commissioner
in November of 2012, and I do not believe we had any conversa-
tions until the discussion about the actual report, which was later
into 2013.

Senator HATCH. Well, let me ask you this. To your knowledge,
what was the first date that anyone at the White House, from
whatever source, learned about any Tea Party groups that applied
for tax-exempt status being subjected to extra scrutiny or improper
scrutiny?

Mr. MILLER. I have no knowledge of any—

Senator HATCH. You do not have any knowledge of anybody at
the White House?

Mr. MILLER. Correct.

Senator HATCH. All right.

Now, let me just see here. I am just about through, but I might
want to ask just one or two more questions.

Just maybe back to you again, Mr. Shulman. I wrote these two
letters to you in your capacity as IRS Commissioner in March and
June 2012. Both of those letters were answered by Mr. Miller, I
presume at your request, who at the time was the Deputy Commis-
sioner for Services and Enforcement.

Now, given the importance of this issue, why didn’t you answer
those letters yourself?

Mr. SHULMAN. We have, you know, a process at the IRS that let-
ters come in and they get answered by a variety of people.

Senator HATCH. So you delegate that.

Mr. SHULMAN. On 501(c)(4) issues, one is, I think the different
people who answered these letters were in a better position to an-
swer them than I, and two, again, I took great strides to run the
agency in a nonpolitical, nonpartisan manner and to have the Com-
missioner not be the one commenting, who is the only presidential
appointee besides the Chief Counsel. Not being the one having cor-
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respondence with Congress seemed like a good idea, because these
issues are highly charged and political.

The CHAIRMAN. Thank you. All right. Thank you very much.

Senator Crapo? Oh, I am sorry. He is not here. Senator Nelson
is next. Sorry.

Senator NELSON. But a presidential appointee is there for the
purpose of carrying out the law, and, when it becomes patently ob-
vious that the law is being thwarted because the IRS’s ability not
to tax is being used by organizations to electioneer, then it seems
to this Senator that the obligation of the leader of the organization,
political appointee or not, is to step up and take responsibility that
the law is not being obeyed.

Whereas, Senator Hatch has pointed out from his standpoint
that this was government run amok, it also seems to me that this
was government that was impotent and that did not act.

Mr. Inspector General, should we be concerned that groups are
undermining the intent of the law and gaining tax-exempt status,
even though electioneering is their purpose?

Mr. GEORGE. We should be concerned if any organization is not
adhering to the law as it has been passed by Congress and enacted
by the President, there is no question about that.

Senator NELSON. Well, the law as it is written is written, so any
attempt to come back and say that we have to change or clarify the
law seems to me to be the wrong question. The question is the ad-
ministrative implementation of existing law when there are such
obvious abuses.

Mr. GEORGE. Senator? Oh, excuse me.

Senator NELSON. Yes, sir?

Mr. GEORGE. Senator, one of our recommendations issued in this
report is that the IRS seek clarification from the Department of the
Treasury, and in turn the Department of the Treasury seek clari-
fication from Congress on this very issue.

Senator NELSON. Why do you need clarification from Congress?
The law is very clear: it says you cannot involve yourself in elec-
tioneering if you want this kind of tax-exempt status. I do not un-
derstand. Isn’t that just, again, passing the buck? Isn’t this a mat-
ter of administrative implementation of existing law?

Mr. GEORGE. As you and others have indicated here, because of
the way the law has been interpreted by the IRS over the course
of a number of decades—I do not, in all candor, know whether that
was done as a result of court decisions or just simply internal poli-
cies—further explanation is needed in this area, sir.

Senator NELSON. As a matter of fact, now here is an exact exam-
ple of how things get all contorted from the original legislative in-
tent. The law was passed. Along comes a regulation. The regulation
says exactly what the law says, which is, you cannot be engaging
in election activities.

Then along comes a 1981 analysis of the regulation, and it says,
under the present law, certain exempt organizations, 501(c)(4)s,
may engage in political campaign activities. That, on its face, is ex-
actly the opposite of what the law says.

So again, this was an administrative implementation and inter-
pretation, but that was 1981. We really did not have a problem on
this until what we saw in the last year or two, with it becoming
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so patently obvious in 2011 and 2012 what was happening under
the name of 501(c)(4)s for some public purposes.

So I would hope that the administration would take some respon-
sibility, if that is the IRS Commissioner, if that is the Secretary of
Treasury, if indeed that is the President, and we would see some
implementation of the law.

Thank you.

The CHAIRMAN. Thank you, Senator.

Senator Roberts, you are next.

Senator ROBERTS. Well, thank you very much.

Mr. Miller, thank you so much for saying, “I am responsible.” I
think that is the first time you have said that. If that is incorrect,
I apologize to you. Comparing this to the military and saying, “I
am responsible,” I do appreciate that. I think that is very candid.

I think your advice to the next Commissioner, with the question
posed by Senator Isakson, was that you have a perception problem.
I would disagree with that very strongly and say we have a reality
problem. You know, people knock on the door, and, if you are the
IRS, that is not like when you have won the lottery. You are not
too happy to open up the door.

And I think there has been a tremendous loss in faith in the
American government that is not entirely on the IRS’s shoulders by
any means. It is a lot of things happening today. Fifty percent of
the people are very apathetic, the other people are just mad. That
is not good. It is not good for the country.

Mr. Shulman, you said you are not personally responsible, but
then I think you have sort of backed off of that to some degree. But
could you just sort of come along with Mr. Miller and say, “Yes, I
was responsible”?

Mr. SHULMAN. Senator, I——

Senator ROBERTS. It is easy, three words: “I was responsible.”

Mr. SHULMAN. I understand the words. What I am telling you is
this happened on my watch, and I accept that.

Senator ROBERTS. All right. But you are not personally respon-
sible?

Mr. SHULMAN. I am deeply regretful that this happened, and it
happened on my watch.

Senator ROBERTS. All right. Never mind. Never mind. Let us just
move on.

I am interested in all this business of the law, and what is the
law. The statute came in 1913 with Woodrow Wilson and William
B. McAdoo—Mr. Chairman, maybe we can get him to come before
the committee—and in 1959 under Dwight David Eisenhower with
Robert Anderson, the Secretary. That is the difference between “ex-
clusively” then and not “primarily.” Then we had the change that
the Senator from Florida was talking about.

Then in 1998, if I can find my notes here, we had—maybe this
was one of the great strides that you made, sir, but we had the IRS
Restructuring Act. That really refers to the 10 Deadly Sins, Mr.
George, as you were talking about. I was going to ask you who
Moses was on the 10 Deadly Sins to figure out who can be the
judge in this, and it turns out it is the IRS Commissioner, so it was
Mr. Shulman.
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I have them right here. I am not going to read them. But sin
number 1—well, I will read three, maybe four. Sin number 1 was
to violate proper procedures to seize taxpayer assets. That perhaps
happened. Six, no retaliation or harassing of a taxpayer. That is it.
That is one.

Now, these are civil penalties, by the way. Seven, a willful viola-
tion of taxpayer privacy. That, of course, happened. I would put
number 11 down here as maintaining a BOLO. I do not know what
on earth we are doing with BOLOs. That is a law enforcement
issue, and that really offends me.

But my question is to former Director Shulman. Did you ever ac-
tivate these? I mean, did you ever hold anybody accountable to the
10 Deadly Sins?

Mr. SHULMAN. So there is actually a procedure in place at the
IRS—it was there when I got there—that I think was put in imme-
diately after that law, or sometime after that law was passed,
where most people were actually held accountable before they ever
got to the Commissioner’s level, so, if one of these things was vio-
lated, I think some

Senator ROBERTS. I am not talking about you. I mean, I am not
saying that you violated these. I just wondered if you ever did take
action on a civil action against anybody who violated the 10 Deadly
Sins, ever.

Mr. SHULMAN. I believe so, that on my watch people were dis-
missed, fired, disciplined, around the 10 Deadly Sins.

Senator ROBERTS. Mr. George, is that your experience?

Mr. GEORGE. That is our understanding, sir, that some——

Senator ROBERTS. All right. And then you said this was being
bumped up to the executive level. What do we mean by that in
terms of the 10 Deadly Sins and going over them, and whether this
is appropriate or not, and for that matter also, the statute and the
regulations on the 501(c)(4)? You said it was being bumped up to
an executive level.

Mr. GEORGE. Oh, no. No, no.

Senator ROBERTS. What?

Mr. GEORGE. Well, I wanted to clarify that we would engage in
a continued review of this matter——

Senator ROBERTS. Right.

Mr. GEORGE [continuing]. To determine if there were any viola-
tions of the 10 Deadly Sins, for lack of a——

Senator ROBERTS. Well, would you agree that number 1, 6, and
7, as?I have stated them, would be certainly applicable in these
cases?

Mr. GEORGE. If I may, sir, please, I am going to quote it directly
from the report: “It is a violation of the Restructuring and Reform
Act of 1998, Section 1203(b)(3)——"

Senator ROBERTS. Right.

Mr. GEORGE [continuing]. “For IRS employees to falsify or de-
stroy documents to conceal mistakes made by any employee with
respect to a matter involving a taxpayer or a taxpayer representa-
tive, and a violation of RRA 98, section 1203(b)(6) for IRS employ-
ees to violate the Internal Revenue Code, Treasury regulations, or
policies of the IRS for purposes of retaliating against or harassing
a taxpayer.”
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Senator ROBERTS. What is the status of that with regards to this
whole episode?

Mr. GEORGE. We are still in the process of reviewing this, sir, so
I do not have an answer for that.

Senator ROBERTS. I see. All right.

I have just one quick question here. It is sort of a mea culpa. In
the last 25 years, we have asked the IRS to move beyond its core
functions, Mr. Chairman, of tax administration and enforcement to
oversee all matters of other functions. We are responsible for that.
All of these laudable programs have support from the Congress,
but I think we are at a tipping point with regards to this whole
episode, and that may be the Affordable Healthcare Act.

I would like to ask all three gentlemen, how confident are you
that the IRS has the proper oversight and management structures
to implement the Affordable Care Act in a manner that will give
confidence to the taxpayers that they are being treated in the fair-
est manner possible, that their personal health information is safe-
guarded, and that they will not be penalized if they happen to hold
views that are not in the mainstream or otherwise unpopular?
Where are we?

Mr. GEORGE. If I may start, sir. The RRA——

The CHAIRMAN. Very, very briefly.

Mr. GEORGE. I am sorry.

The CHAIRMAN. Very briefly.

Mr. GEORGE. Certainly, sir. The ACA requires a number of
changes in the tax code. We have issued two audits that have indi-
cated that, thus far, the IRS is making progress in instituting
changes in their software and in other procedures to effectuate that
law.

Senator ROBERTS. So are you saying you are confident or not?

Mr. GEORGE. As of this stage, we have found no major problems
in this area.

The CHAIRMAN. Senator Burr?

Senator ROBERTS. Mr. Miller? Could he respond?

The CHAIRMAN. Very briefly, because you are already

Senator ROBERTS. It is a “yes” or “no” question. How confident
are you? Are you confident, or are you not confident?

Mr. MILLER. I am confident.

Senator ROBERTS. Good.

The CHAIRMAN. All right. Next.

Senator ROBERTS. Next question.

Mr. SHULMAN. When I left in November I was confident that the
IRS was——

The CHAIRMAN. Thank you.

Senator Burr?

Senator ROBERTS. It is not a train wreck, Mr. Chairman. [Laugh-
ter.]

Senator BURR. Mr. George?

Mr. GEORGE. Yes, Senator?

Senator BURR. In your audit—what is the difference between an
audit and an investigation? It has been interchangeable throughout
this hearing.
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Mr. GEORGE. Sir, to be precise, under the Inspector General Act,
we at TIGTA are given the authority to conduct both audits and
investigations in the oversight of IRS programs and operations.

Audits are reviews of IRS programs to identify systemic problems
and recommend corrective actions. Investigations are focused on a
person or persons in response to complaints that we have received
of misconduct that they engaged in.

Senator BURR. So this audit could lead to an investigation?

Mr. GEORGE. Yes, it could.

Senator BURR. All right.

Now, your audit did not look at leaked documents to ProPublica,
and it did not look at leaked tax returns filed by the National Or-
ganization for Marriage, and it did not look at whether personnel
within the EO forwarded individual donor lists to other divisions
for audits. Am I correct?

Mr. GEORGE. Senator, the Internal Revenue Code has strict con-
fidentiality provisions within it, and I am not in a position to either
confirm or deny anything as it relates to that question.

Senator BURR. Could we conclude that, if you did not look at the
items that I just mentioned that would be sort of the liberal
groups, one cannot conclude then that there was not political moti-
vation in this targeting?

Mr. GEORGE. Senator, I am not in a position to respond to that
question, sir.

Senator BURR. All right.

Mr. Miller, you stated that you thought the motivation was that
the employees wanted to get greater efficiency. Am I remembering
that correctly?

Mr. MILLER. I think that is right, sir.

Senator BURR. Did you mean that the use of key words to deter-
mine which applications would be flagged for scrutiny and deep re-
view would speed up the process?

Mr. MILLER. I think what the situation was, and I think it is out-
lined well in the report, was that in 2010 we began to see some
cases. Someone asked that someone take a look at it and see
whether there are other cases of a similar type. A decision was
made at that level to centralize cases. The question then became
how to centralize, and that is when it moved from e-mail traffic
to

Senator BURR. How would you explain the fact that none of the
key words applied to any liberal groups or liberal applications?

Mr. MiLLER. We would have to talk to the folks who did that.

Senator BURR. Would you be suspect that there was something
political about the fact that only key words that applied to conserv-
ative organizations would have been flagged?

Mr. MILLER. I would agree that the perception is there. I would
also say that, once we took a look, our folks did not find that nec-
essarily to be the case. TIGTA——

Senator BURR. When you looked, your folks—you did an inves-
tigation?
th{. MIiLLER. We did less than an investigation. I had sent—I
think T

Senator BURR. Did you ask the Inspector General to look into
this?
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Mr. MILLER. I do not know whether I asked him, but I knew he
was in already looking at this.

Senator BURR. Mr. Shulman, you stated that you were briefed by
Mr. Miller. Am I correct?

Mr. SHULMAN. Yes.

Senator BURR. What did you do with the information that Mr.
Miller shared with you about the audit? Nothing?

Mr. SHULMAN. So I was briefed and

Senator BURR. Did you ask him any questions?

Mr. SHULMAN. At the time of the briefing, to the best of my mem-
ory, I learned three things: I learned there was a list, I learned
that TIGTA was planning an investigation, and I learned that the
activities had stopped.

Senator BURR. TIGTA was planning an investigation?

Mr. SHULMAN. I am sorry, an audit. That TIGTA was aware of
it, was in, had actually been to Cincinnati, if my memory serves
me right, and was in the process of opening an audit.

Senator BURR. You did not ever ask Mr. Miller what the purpose
of the investigation was?

Mr. SHULMAN. Well, I think it was obvious to me when I heard
it that something did not sound right about having a list. And I
did not know——

Senator BURR. But you have testified you had no idea that this
had anything to do with the practices that were going on in the EO
in Cincinnati, haven’t you?

Mr. SHULMAN. I testified, or I said earlier, that when I learned
about it, I knew there was a list, I knew the word “Tea Party” was
on the list, to the best of my recollection.

Senator BURR. So what did you do?

Mr. SHULMAN. I did not know at that time what else was on the
list.

Senator BURR. What did you do with the information you had?

Mr. SHULMAN. What did I do with it?

Senator BURR. What did you do with it? You were the head of
the IRS. What did you do with the information?

Mr. SHULMAN. I think this was brought to the head of the IRS,
again, with three facts: there is a list, TIGTA is aware of it, and
TIGTA is looking into it.

Senator BURR. But you took no action. You did not ask Mr. Mil-
ler to——

Mr. SHULMAN. And Mr. Miller, to the best of my memory, told
me at that time that it had been stopped and TIGTA was looking
into it, and so there were——

Senator BURR. And

Mr. SHULMAN. So—so for me, the——

Senator BURR. You had knowledge of the BOLO list at this time?

Mr. SHULMAN. What is that?

Senator BURR. You had knowledge of the existence of the BOLO
list at this time?

Mr. SHULMAN. Well, it was brought to me at this time.

Senator BURR. It was brought to you at that time. That was the
first time you knew about it, when Mr. Miller brought it to you?
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Mr. SHULMAN. That is my memory. I have been out for a long
time, but I am—you know, put it this way: I believe it was, and
I certainly do not remember ever hearing about it before.

Senator BURR. Mr. Miller, was that the first time you discussed
with the then-Commissioner a BOLO list?

Mr. MILLER. I believe so.

Senator BURR. Did you have any additional follow-up conversa-
tions about the scope of the audit?

Mr. MILLER. So the scope of the audit would have been the In-
spector General coming to us and discussing that.

Senator BURR. What action did you take as the Deputy once you
learned of a BOLO list and potential practices that existed in Cin-
cinnati?

Mr. MILLER. So, I think I outlined that for you, sir, earlier in my
testimony.

The CHAIRMAN. I would have to ask you to summarize it again.

Mr. MIiLLER. We made sure that our folks were trained. We had
workshops to ensure that they knew how to do the work they need-
ed to do. We took a look at the cases very carefully to see which
of those should be

Senator BURR. All right. I get the gist, because I remember you
going through it.

Mr. George, last question. I appreciate the chair’s patience. I
asked you earlier if you briefed the Deputy Secretary Neal Wolin
on June of 2012, and I think you said, “Yes, I did.” Did you brief
or regularly update the Chief Counsel, William Wilkins, within the
IRS Legal Office?

Mr. GEORGE. I did not, sir.

Senator BURR. You did not?

Mr. GEORGE. Someone on his staff was briefed, but not the Chief
Counsel himself.

Senator BURR. Who was that person on his staff who was
briefed?

Mr. GEORGE. We do not have a name, sir. But if we can supply

it

Senator BURR. Would you supply that for the record?

Mr. GEORGE. We will.

Senator BURR. And could I ask you to give us your best informa-
tio(ril gbout how many times that individual was briefed on the
audit?

Mr. GEORGE. We will do our level best, yes. We will endeavor to
do so, Senator.3

Senator BURR. And, Mr. Shulman, I think you told me earlier,
but I will give you one more chance at it, you told me you had no
conversations with the Chief Counsel about what went on in the
EO and their practices.

3The TIGTA audit team did not personally meet with or brief the IRS Chief Counsel or any-
one in his office. However, during TIGTA’s audit, the audit team received IRS e-mails involving
Don Spellmann, Senior Counsel, Office of Division Counsel/Associate Chief Counsel (Tax Ex-
empt and Government Entities). For example, an e-mail dated August 3, 2011 from the Acting
Director, Rulings and Agreements, and the IRS Exempt Organizations function to Mr. Spellman
details plans for a meeting on August 4, 2011 to discuss the potential political cases. TIGTA
also has an e-mail from Mr. Spellman on April 25, 2012 to Exempt Organizations function man-
agement regarding the Office of Chief Counsel’s review of the draft guide sheet (guidance) pro-
vided to the Exempt Organizations function’s Determinations Unit.
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Mr. SHULMAN. I remember having conversations with the Chief
Counsel about general policy matters, not the kinds of matters we
are talking about: inappropriate criteria, a BOLO list, about this
broader conversation the committee has been having.

Senator BURR. And the Inspector General’s audit?

Mr. SHULMAN. No, just about the broader conversations of (c)(4)s,
and should there be guidance, because the Chief Counsel, the As-
sistant Secretary, and the Commissioner get involved in the guid-
ance plan. I do not have a memory of talking to the Chief Counsel
about

The CHAIRMAN. Thank you, Senator. Thank you, very much.

Mr. SHULMAN [continuing]. About the audit.

The CHAIRMAN. All right.

Senator Portman?

Senator PORTMAN. Thanks, Mr. Chairman. I appreciate the sec-
ond round and a chance to follow up on some of our earlier ques-
tions.

Just to go back to where we were when I had to move on, we
were talking about the fact that we sent a letter—Senator Hatch,
myself, other members joined us—on March 14th. That letter was
in response to, again, a lot of information we were getting from
groups back home saying that they were being inappropriately
asked questions that were irrelevant to what they thought should
be relevant questions about their status, and that there were
delays, and that there were very short time frames for producing
significant amounts of information.

So we wrote the letter laying out these issues and, in essence,
asking you guys whether you were targeting groups politically.
That was March 14th. Then on March 23rd, based on your testi-
mony, Mr. Miller, you say, having received our letter and knowing
additional information from the media I assume, you asked Nancy
Marks, who was your Senior Technical Advisor for Tax Exempt Or-
ganizations, to go down and see what was going on and report back
to you.

You testified earlier that, for 6 weeks, you do not recall having
asked her what she learned, and therefore you responded to our
letter by saying everything is fine. You responded to our letter on
April 26th—so March 14th we asked you these questions.

Again, this is not about the members of this committee. I was not
actually on the committee at the time. This is about the American
people getting the information that was needed to be able to correct
the situation. You now tell us today that you received a briefing
1 week after you sent us a letter.

Now, remember, your letter says everything is fine, no targeting.
We can believe or not believe the fact that, during that 5-week pe-
riod, you did not bother to find out what they were finding out
down in Cincinnati. But a week after you sent the letter back to
us, you did get a briefing. This was a May 3rd briefing. You have
testified that you were outraged when you got that briefing on the
3rd of May, so the week after you responded to us. Is that correct
that you were outraged by what you heard?
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Mr. MILLER. I was troubled, sir.

Senator PORTMAN. All right. You used the word “outraged” in
testimony last week.

If you were so outraged, it seems to me very odd that you did
not try to correct the record, because you had told us in the letter
back that everything was fine. If you knew on April 26th, when you
responded to us with that letter, what you learned on May 3rd,
that political criteria like “Tea Party,” “Patriot,” “We the People”
were used, would you have told us in the letter that you sent to
us on April 22nd?

Mr. MILLER. I do not remember the letter clearly enough, sir. I
mean, your characterization of-

Senator PORTMAN. Well, no. This is the letter that you sent back
to us based on our March 14th letter.

Mr. MILLER. Yes, sir.

Senator PORTMAN. You do not know about that letter?

Mr. MILLER. I do know about the letter.

Senator PORTMAN. All right.

Mr. MILLER. I do know about the letter.

Senator PORTMAN. My question to you is

Mr. MILLER. I know I did not know——

Senator PORTMAN. If you

Mr. MILLER. I did not know about the list on the 26th. I will tell
you that my recollection of the letter was, it was about the donor
letters that were going on, which was a separate and distinct as-
pect that——

Senator PORTMAN. Our letter asked specifically for the assurance
that the suspicious inquiries were unrelated to “politics, that they
were consistent with the IRS’s treatment of tax-exempt organiza-
tions across the spectrum.” It asked specifically what criteria and
what “bases” there were for applying greater scrutiny and request-
ing follow-up information for 501(c)(4) applicants. You responded
with a 10-page letter.

Mr. MILLER. To this day, sir, I do not believe there were political
motivations, as I have explained.

Senator PORTMAN. All right.

My question is, you responded with a 10-page letter saying it
was neutral. There were only individualized, legitimate criteria
used, not based on politics. There is no question that your letter
was inaccurate. You learned on May 3rd that it was false, and yet
you did nothing to correct the public record, even though you were
outraged, based on your own testimony, by your May 3rd briefing.

So, look, I think these are serious questions for us to ask, and
I think we deserve answers, not for us, again, but for the American
people and those who were subject to this inappropriate targeting.

Mr. George, let me ask you a question about the audit. First, you
have said that there is a difference between an audit and an inves-
tigation.

Mr. GEORGE. Correct.

Senator PORTMAN. Can you just briefly tell us what the dif-
ference is in terms of how deep you go? In other words, did you use
your full investigative powers to uncover wrongdoing? Did you use
your broader subpoena powers, for instance, on the audit?
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Mr. GEORGE. We did not thus far in the production of this audit
that we are discussing today, Senator, but there is no question
that, as a result of some of the findings that we have uncovered,
subsequent action will be taken by us.

Senator PORTMAN. So, on page 7 of your report, you state that
Mr. Miller and subordinate employees “stated that the inappro-
priate criteria were not influenced by any individual or organiza-
tion outside of the IRS.” That is on page 7 of your report. That has
been used by the administration to say that there was no influence.

Let me be clear: is that a finding of your report or is that simply
a restatement of what IRS employees told you?

Mr. GEORGE. It is a restatement of the information that we re-
ceived from IRS employees, Senator.

Senator PORTMAN. All right.

And that would be consistent with an audit as compared to an
investigation?

Mr. GEORGE. That is correct, sir.

Senator PORTMAN. So, given that this was only an audit, I take
it you did not ask anyone in the administration outside of the IRS
if they ever weighed in with the IRS on the issue of monitoring and
approval of 501(c)(4) organizations?

Mr. GEORGE. That is correct, sir.

Senator PORTMAN. So you have not even asked the question of
anybody outside?

Mr. GEORGE. Not at this stage, sir.

Senator PORTMAN. And I take it you did not subpoena or review
any relevant e-mails, call logs, schedules, notes from meetings, to
verify that these statements from the IRS employees were accurate
and complete, because that is beyond the scope of an audit. Is that
correct?

Mr. GEORGE. Actually, though, Senator, we did review quite a
few e-mails in the course of this.

Senator PORTMAN. Do you feel like it was all of the e-mails in-
volved with this—call logs, schedules, notes, and so on—to verify
those statements?

Mr. GEORGE. Of the people whom we interviewed and of people
at the level whom we thought would be directly involved at that
stage.

Senator PORTMAN. Is it beyond the scope of an audit to ask peo-
ple outside of the IRS whether they influenced the IRS on moni-
toring and approval of 501(c)(4)s?

Mr. GEORGE. An audit is on a case-by-case basis, Senator. In this
instance, again, we did not have indications due to the interviews
that we conducted that there was any reason to go beyond that, but
that was at the time that this audit was being produced, which was
over the course of a year. Again, events subsequent to this have
now caused us to reassess how and what we are going to look at.

Senator PORTMAN. Well, thank you.

And thank you, Mr. Chairman. I think the bottom line is, there
is a need for a fuller investigation, as you and Senator Hatch are
undertaking. Thank you all.

The CHAIRMAN. Thank you, Senator.

Thank you very much, all of you, for your testimony here today.
There are obviously many more questions not yet answered, and
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the committee will continue to look into this matter. But thank you
very much.

The hearing is adjourned.

[Whereupon, at 1:35 p.m., the hearing was concluded.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

Hearing Statement of Senator Max Baucus (D-Mont.)
Regarding the IRS Scrutinizing Tax Exemption Applications
As prepared for delivery

The statesman Adlai Stevenson said, “Government by consent of the governed is the most difficult of all
because it depends, for its success and viability, on the good judgments of so many of us.”

These words are etched in granite at the IRS headquarters just outside Washington, DC. They speak to
the need for government — at all levels — to exercise sound judgment in order to earn and keep the
confidence of the American people.

That confidence was broken recently by news that the IRS targeted conservative groups seeking tax-
exempt status. In doing so, the IRS abandoned good judgment and lost the public’s trust. The American
people have every right to be outraged. Targeting groups based on their political views is not only
inappropriate, it is intolerable,

We need to understand how and why this targeting occurred. We need to know who was involved and
who was responsible, and we need to instali new safeguards to ensure this targeting never happens
again.

The IRS has one of the most direct relationships with Americans of any agency in our government. IRS
employees know where we live, where we work, how many children we have and what investments we
make,

Because of this, IRS employees are placed in a position of great trust. And they must exercise this trust
in a fair and evenhanded manner.

Employees in the tax exempt unit of the IRS office in Cincinnati abused this trust. The Treasury Inspector
General’s report found that employees in this unit targeted groups with names containing “tea party,”
“patriot” and other terms associated with conservatives,

The Inspector General's report also found that the tax exempt unit was a bt reaucratic mess. Employees
were ignorant about tax laws, defiant of their supervisors and blind to the appearance of

impropriety. This is unacceptable. But the Inspector General's report also raises many unanswered
questions.

For example, the report examined 298 applications, and the Cincinnati IRS office reportedly identified 96
of those 298 applications using “political” screening terms. But what was the nature of the other 202

(67)
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applications? Were they filed by liberal groups, moderate groups or groups that had no political
affiliation? We can’t measure the full impact of this case without knowing the nature of these additional
applications.

And who is responsible? We know that IRS officials in Washington tried to stop this behavior. But who
in Cincinnati perpetuated the behavior — one person, two people, the whole office? Who? |intend to
get to the bottom of what happened here. As part of our oversight of the IRS, this committee has
launched a formal, bipartisan investigation. We have requested additional documents from the IRS as
part of our independent inquiry. We will follow the facts and see where they take us.

The inspector Generals’ report also demonstrates the need for Congress — and this committee — to
review and reform the nation's tax laws when it comes to 501{c}(4} organizations.

We have come a long way from the Tariff Act of 1894, when Congress first created exemptions for
charitable, religious and educational organizations.

Today, there are countless political organizations at both ends of the spectrum masguerading as “social
welfare” groups in order to skirt the tax code. These groups seek 501(c}{4) tax-exempt

status. Why? Because it allows them to engage in political activity while keeping the identities of their
donors secret.

According to data collected by the web site OpenSecrets.org, 501(c}{4}s spent $254 million in the 2012
election. That's about equal to the combined spending of the 2012 Democratic and Republican political
parties. None of the donors behind these multi-million dollar campaigns were disclosed - this was all
secret money.

In 2010, | wrote a letter to the IRS asking them to look at all major tax-exempt organizations -
S01{c}{4)s, {c}{5)s and (c}{6)s. | asked this question: “Is the tax code being used to eliminate
transparency in the funding of our elections — elections that are the constitutional bedrock of our
democracy?”

This letter was part of a long line of investigations that the Senate Finance Committee has conducted
into nonprofit tax-exempt organizations. In 2006, we investigated the efforts of Jack Abramoff to use
nonprofits to lobby Congress. And in 2005, when Senator Grassley was chairman, we investigated
religious organizations, nonprofit hospitals and the Nature Conservancy.

Once the smoke of the current controversy clears, we need to examine the root of this issue and reform
the nation’s vague 501(c){4) tax laws. Neither the tax code nor the complex regulations that govern
nonprofits provide clear standards for how much political activity a 501(c)(4) group can undertake. The
code does not even provide a clear definition of what qualifies as political activity.

And the statute provides one definition of a 501{c}{4), while IRS regulations say something
different. The statute says its contributions — or earnings - must be “devoted exclusively to charitable,
educational or recreational purposes,” the key word being exclusively.

IRS regulations, on the other hand, define 501(c){4)s as organizations “primarily engaged in promoting in
some way the common good and general welfare of the people of the community." How does the IRS
justify regulations that weaken the standard from “exclusively” to “primarily”?
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These ambiguities may have contributed to the IRS taking the unacceptable steps we are examining here
today.

Americans expect the IRS to do its job without passion or prejudice. The IRS can't pick one group for
closer examination and give others a free pass, but that is apparently what they did. As Adlai Stevenson
said, the success of our government depends on the good judgments of so many. It is clear that many at
the IRS exercised poor judgment in this case. Today they’ll have to answer for it.

i
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Chairman Baucus, Ranking Member Hatch, and Members of the Committee,
thank you for the invitation to provide testimony on the subject of the Internal Revenue
Service’s (IRS) processing of certain applications for tax-exempt status. The Treasury
Inspector General for Tax Administration, also known as TIGTA, has provided ongoing
oversight of the IRS’s Tax Exempt and Government Entities Division, Exempt
Organizations' (EQ) customer service and compliance efforts, including those related
to political activities. For example, several reviews have covered the IRS'’s political
activities compliance initiative," as well as the processing of political action
committees’ returns.? My testimony today focuses on the results of our most recently
issued report.® In this report, TIGTA determined whether allegations were founded
that the IRS: 1) targeted specific groups applying for tax-exempt status, 2) delayed
processing targeted groups’ applications for tax-exempt status, and 3) requested
unnecessary information from targeted groups. Our report is included as an
attachment to the testimony, and 1 will provide highlights of our key findings.

Organizations, such as internal Revenue Code (1.R.C.) Section (§) 501(c)(3)*
charities, seeking Federal tax exemption are required fo file an application with the

! TIGTA, Ref. No. 2005-10-035, Review of the Exempt Organizations Function Process for Reviewing
Alleged Political Campaign Intervention By Tax-Exempt Organizations (Feb. 2005); .
TIGTA, Ref. No. 2008-10-117, Improvements Have Been Made to Educate Tax-Exempt Organizations and
Enforce the Prohibition Against Political Activities, but Further Improvements Are Possible (June 2008).

2 TIGTA, Ref. No. 2005-10-125, Additional Actions Are Needed to Ensure Section 527 Political
Organizations Publicly Disclose Their Actions Timely and Completely (Aug. 2005);

TIGTA, Ref. No. 2010-10-018, Improvements Have Been Made, but Additional Actions Could Ensure That
Section 527 Political Organizations More Fully Disclose Financial Information (Feb. 2010).

3 TIGTA, Ref. No. 2013-10-053, Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for
Review {(May 2013).

41LR.C. § 501(c)(3) (2012).
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IRS. Other organizations, such as I.R.C. § 501(c)(4)°® social welfare organizations,®
may file an application but are not required to do so. The IRS's EO function’s Rulings
and Agreements office, which is based in Washington, D.C., is responsible for
processing applications for tax exemption. Within the Rulings and Agreements office,
the Determinations Unit in Cincinnati, Ohio, is responsible for reviewing applications
as they are received to determine whether the organization qualifies for tax-exempt
status. If the Determinations Unit needs technical assistance’ processing
applications, it may call upon the Technical Unit in Washington, D.C., which is within
the Rulings and Agreements office.

Most organizations requesting tax-exempt status must submit either a Form
1023, Application for Recognition of Exemption Under Section 501(c)(3} of the
internal Revenue Code, or Form 1024, Application for Recognition of Exemption
Under Section 501(a),® depending on the type of tax-exempt organization.

The L.R.C. section under which an organization is granted tax-exempt status
affects the activities it may undertake. For example, |.R.C. § 501(c)(3) charitable
organizations are prohibited from directly or indirectly participating in or intervening in
any political campaign on behalf of or in opposition to any candidate for public office
(hereinafter referred to as political campaign intervention).® However, LR.C. § 501(c)(4)
social welfare organizations, .R.C. § 501(c)(5)'° agricultural and labor organizations, "
and L.R.C. § 501(c)(6)"* business leagues ** may engage in limited political campaign
intervention.

The IRS receives thousands of applications for tax-exempt status annually.
Between fiscal years 2009 and 2012, the IRS received approximately 60,000-65,000

®LR.C. § 501(c)(4) (2012).
¢ Organizations that promote social welfare primarily promote the common good and general welfare of the
people of the community as a whole, such as a nonprofit organizations providing financial counseling,
outh sports, and public safety.
Assistance such as interpretation of the tax law or guidance on issues that are not covered by clearly
established precedent.
¥ Form 1024 is used by organizations seeking tax-exempt status under a number of other |.R.C. sections,
including 1.R.C. § 501(c)(4) social welfare organizations, |.R.C. § 501(c)(5) agricultural and labor
organizations, and 1.R.C. § 501(c)(6) business leagues.
¢ political campaign intervention is the term used in Treasury Regulations §§ 1.501(c}(3)-1, 1.501(c)(4)-1,
1.501(c)(5)-1, and 1.501(c)(6)-1. L.R.C. § 501(c)(3) defines political campaign intervention as directly or
indirectly participating in or intervening in any political campaign on behalf of or in opposition to any
candidate for public office.
91.R.C. § 501(c)(5) (2012).
" Agricultural organizations promote the interests of persons engaged in raising livestock or harvesting
crops, and labor organizations inciude labor unions and collective bargaining associations.
21 R.C. § 501(c)(B) (2012).
¥ Nonprofit organizations such as chambers of commerce, real estate boards, and boards of trade that
promote the improvement of business conditions.
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applications for .R.C. § 501(c)(3) status each year. In addition, receipts for
1.R.C. § 501(c)(4) applications increased between fiscal years 2009 and 2012 from
approximately 1,700 to more than 3,300 annually.

During the 2012 election cycle, some Members of Congress raised concerns to
the IRS about its selective enforcement efforts and reemphasized its duty to
treat similarly situated organizations consistently. In addition, several organizations
applying for L.LR.C. § 501(c)(4) tax-exempt status made allegations that the IRS:
1) targeted specific groups applying for tax-exempt status, 2) delayed the processing of
targeted groups' applications for tax-exempt status, and 3) requested unnecessary
information from targeted organizations. Lastly, several Members of Congress
requested that the IRS investigate whether existing social welfare organizations are
improperly engaged in a substantial, or even predominant, amount of campaign
activity.™

We initiated this audit based on concerns expressed by Congress and reported in
the media regarding the IRS'’s treatment of organizations applying for tax-exempt status.
We focused our efforts on reviewing the processing of applications for tax-exempt status
and determining whether allegations made against the IRS were founded. Over 600
tax-exempt application case files were reviewed by TIGTA. We did not review whether
specific applications for tax-exempt status should be approved or denied. We also did
not review any IRS examinations of tax-exempt organizations in this audit.

Results of Review

In summary, we found that all three allegations were substantiated. The IRS used
inappropriate criteria that identified for review Tea Party and other organizations applying
for tax-exempt status based upon their names or policy positions instead of indications of
potential political campaign intervention. Because of ineffective management by IRS
officials: 1) inappropriate criteria were developed and stayed in place for a total of more
than 18 months, 2) there were substantial delays in processing certain applications, and
3) unnecessary information requests were issued to the organizations.

Inappropriate Criteria Were Used to Identify Potential Political Cases
The IRS developed and began using criteria to identify tax-exempt applications

for review by a team of specialists that inappropriately identified specific groups applying
for tax-exempt status based on their names or policy positions, instead of developing

* A second audit is planned to assess how the EO function monitors 1.R.C. §§ 501(c)(4)~{6) organizations
to ensure that political campaign intervention does not constitute their primary activity.
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criteria based on tax-exempt laws and Treasury Regulations. The criteria evolved
during 2010.

¢ in early Calendar Year 2010, according to an IRS Determinations Unit
specialist, the IRS began searching for applications with “Tea Party,”
“Patriots,” or “9/12” in the organization’s name as well as other
“political-sounding” names (hereinafter referred to as potential political cases).

* In May 2010, a Determinations Unit specialist and group manager began
developing a spreadsheet that would become known as the “Be On the Look
Out” listing (hereinafter referred to as the "BOLO” listing), which included the
emerging issue of Tea Party applications.

¢ InJune 2010, Determinations Unit managers and specialists began training
Determinations Unit specialists on issues to be aware of, including Tea Party
cases.

e By July 2010, Determinations Unit management stated that it had requested
its specialists to be on the lookout for Tea Party applications.

in August 2010, the Determinations Unit distributed the first formal BOLO listing.
The criteria in the BOLO listing were stated as “Tea Party organizations” applying for
LR.C. § 501(c)(3) or LR.C. § 501(c){4) status.

EO function officials in Washington, D.C. stated that Determinations Unit
specialists interpreted the general criteria in the BOLO listing and developed expanded
criteria for identifying potential political cases. By June 2011, these criteria included:

The Director, EO, stated that the expanded criteria were a compilation of various
Determinations Unit specialists’ responses on how they were identifying Tea Party
cases. We asked the Acting Commissioner, Tax Exempt and Government Entities
Division; the Director, EO; and Determinations Unit personnel if the criteria were
influenced by any individual or organization outside the IRS. All of these officials stated
that the criteria were not influenced by any individual or organization outside the IRS.
Instead, the Determinations Unit developed and implemented inappropriate criteria due
to insufficient oversight provided by management and other human capital challenges.
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Specifically, first-line management in Cincinnati, Ohio approved references to the Tea
Party in the BOLO listing criteria. As a result, inappropriate criteria remained in place
for more than 18 months.’® Determinations Unit managers and employees aiso did not
consider the public perception of using these criteria when identifying these cases.
Moreover, the criteria developed showed that the Determinations Unit specialists lacked
knowledge of what activities are allowed by 1.R.C. § 501(c)(3) and 1.R.C. § 501(c)(4)
organizations.

However, developing and using criteria that focus on organization names and
policy positions instead of the activities permitted under the Treasury Regulations does
not promote public confidence that tax-exempt laws are being applied impartially. The
IRS’s actions regarding the use of inappropriate criteria over such an extended period of
time has brought into question whether the IRS has treated all taxpayers fairly, which is
an essential part of its mission statement. '

After being briefed on the expanded criteria in June 2011, the Director, EO,
immediately directed that the criteria be changed. In July 2011, the criteria were
changed to focus on the potential “political, lobbying, or advocacy” activities of the
organization and references to these cases were changed from “Tea Party cases” to
“advocacy cases.” These criteria were an improvement over using organization names
and policy positions because they were more consistent with tax-exempt laws and
Treasury Regulations.

However, the team of Determinations Unit specialists subsequently changed the
criteria in January 2012 without senior IRS official approval because they believed the
July 2011 criteria were too broad. The January 2012 criteria again focused on the
policy positions of organizations, instead of tax-exempt laws and Treasury Regulations.
After three months, the Director, Rulings and Agreements, in Washington, D.C. learned
the criteria had been changed by the team of specialists and subsequently revised the
criteria again in May 2012. The May 2012 criteria more clearly focus on activities
permitted under the Treasury Regulations. We are not aware of any additional changes
to the criteria during our audit. We are continuing to look into whether any violations of

5 The 18 months were not consecutive. There were two different time periods when the criteria were
inappropriate (May 2010 to July 2011 and January 2012 to May 2012).

'8 The IRS's mission is to provide America’s taxpayers top-quality service by helping them understand and
meet their tax responsibilities and enforce the law with integrity and fairness to all.
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the internal Revenue Service Restructuring and Reform Act of 19987 (RRA 98) have
occurred and if any political influence caused the change in criteria.®

Potential Political Cases Experienced Significant Processing Delays

The organizations that applied for tax-exempt status and that had their
applications forwarded to the team of specialists for additional review experienced
substantial delays. As of December 17, 2012, many organizations had not received an
approval or denial letter for more than two years after they submitted their applications.
Some cases have been open during two election cycles (2010 and 2012).

Potential political cases took significantly longer than average to process due to
ineffective management oversight. Once cases were initially identified for processing by
the team of specialists in February 2010, the Determinations Unit Program Manager
requested assistance via e-mail from the Technical Unit to ensure consistency in
processing the cases. However, the Determinations Unit waited more than 20 months
(February 2010 to November 2011) to receive draft written guidance from the Technical
Unit for processing potential political cases. .

The team of specialists stopped working on potential political cases from
October 2010 through November 2011, resuiting in a 13-month delay, while they waited
for assistance from the Technical Unit. Many organizations waited much longer than 13
months for a decision while others have yet to receive a decision from the IRS. For
example, as of December 17, 2012, the IRS had been processing several potential
political cases for more than 1,000 calendar days (approximately 3 years). Some of
these organizations received requests for additional information in Calendar Year 2010
and then did not hear from the IRS again for more than a year while the Determinations
Unit waited for assistance from the Technical Unit. For the 296 potential political cases
we reviewed, as of December 17, 2012, 108 applications had been approved, 28 were
withdrawn by the applicant, none had been denied, and 160 cases were open from
206 to 1,138 calendar days (some crossing two election cycles).

7 pub. L. No. 105-206, 112 Stat, 685. 1998 (codified as amended in scattered sections of 2 U.S.C.,
5U.8.C.app., 16 U.S.C.,19US.C,22US.C,23U8.C,26U.8.C,31USC, 38US.C. and

43 U.S.C.).

*® 1t is a violation of RRA 98 § 1203(b)(3) for IRS employees o falsify or destroy documents to conceal
mistakes made by any employee with respect fo a matter involving a taxpayer or taxpayer representative
and a violation of RRA 98 § 1203(b)(6) for IRS employees to violate the internal Revenue Code, Treasury
Regulations, or policies of the RS for purposes of retaliating against or harassing a taxpayer. Proven
violations of Section 1203 require the termination of the offending IRS employee.
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The IRS Requested Unnecessary Information for Many Potential Political Cases

After receiving draft guidance in November 2011 from the Technical Unit on
processing potential political cases, a different team of specialists in the Determinations
Unit began sending requests for additional information in January 2012 to organizations
that were applying for tax-exempt status. For some organizations, this was the second
letter received from the IRS requesting additiona! information, the first of which had been
received more than a year before this date. These letters requested that the information
be provided in two or three weeks (as is customary in these letters) despite the fact that
the IRS had done nothing with some of the applications for more than one year. After
the letters were received, organizations seeking tax-exempt status, as well as Members
of Congress, expressed concerns about the type and extent of questions being asked.

After this media attention, the Director, EQ, stopped issuance of additional
information request letters and provided an extension of time to respond to previously
issued letters. EO function headquarters Washington, D.C. office employees reviewed
the additional information request letters prepared by the team of specialists and
identified seven questions that they deemed unnecessary, including requests for donor
information, position on issues, and whether officers have run for public office.
Subsequently, the EO function instituted the practice that all additional information
request letters for potential political cases be reviewed by the EQ function headquarters
office before they are sent to organizations seeking tax-exempt status. In addition, EO
function officials informed us that they decided to destroy all donor lists that had been
sent in for potential political cases which the IRS determined it should not have
requested.

The Determinations Unit requested unnecessary information because of a lack of
managerial review, at all levels, of these information requests before they were sent to
organizations seeking tax-exempt status. Additionally, as mentioned earlier, we
concluded that Determinations Unit specialists lacked knowledge of what activities are
allowed by 1.R.C. § 501(c)(3) and L.R.C. § 501(c)(4) tax-exempt organizations. in May
2012, a two-day workshop was provided to the team of specialists to train them on what
activities are allowable by L.R.C. § 501(c)(4) organizations, including lobbying and
political campaign intervention,

IRS’s Response to Our Recommendations

TIGTA made nine recommendations to provide more assurance that applications
are processed in a fair and impartial manner in the future without unreasonable delay.
The IRS agreed to seven of our nine recommendations and proposed alternative
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corrective actions for two of our recommendations. However, we do not agree that the
alternative corrective actions will accomplish the intent of the recommendations. One of
these recommendations was that the IRS should clearly document the reason
applications are chosen for further review for potential political campaign intervention.
The second was that the IRS should develop specific guidance for specialists processing
potential political cases and publish the guidance on the Internet. Further, the IRS’s
response also states that issues discussed in the report have been resolved. We
disagree with this assertion. Until all of our recommendations are fully implemented and
the numerous applications that were open as of December 2012 are closed, we do not
consider the concerns in this report fo be resolved. In addition, as part of our mission,
TIGTA will also determine whether any criminal activity or administrative misconduct
occurred during this process. The attached TIGTA report includes additional information
on all nine recommendations and the IRS’s planned corrective actions and completion
dates.

We at TIGTA are committed to delivering our mission of ensuring an effective and
efficient tax administration system and preventing, detecting, and deterring waste, fraud,
and abuse. As such, we plan to provide continuing audit and investigative coverage of
the IRS’s efforts to administer the tax-exempt laws.

Chairman Baucus, Ranking Member Hatch, and Members of the Committee,
thank you for the opportunity to update you on our work on this tax administration issue
and to share my views.
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To: The Honorable J. Russell George, Treasury Inspector General for Tax Administration,
United States Department of the Treasury

FroM: The Senate Commiittee on Finance

DaTE: May 23, 2013

SENATE FINANCE COMMITTEE HEARING
“A REVIEW OF CRITERIA USED BY THE IRS TO IDENTIFY
501(c)(4) APPLICATIONS FOR GREATER SCRUTINY”
May 21,2013, 10:00AM

QUESTIONS FOR THE RECORD

Questions from Senator Richard Burr

1. In the course of your review of IRS procedure for processing 501 (c)(4) applications, did
you or any member of your audit team brief the General Counsel of the Treasury about
any aspect of the audit? If yes, please provide the date of that briefing and the dates of
any follow-up conversations. Please also provide the names of the participants in those

conversations.

J. Russell George advised the then-Acting General Counsel Christopher Meade on June
4, 2012 that we were conducting an audit of the IRS’s processing of applications for tax-
exempt status. Between June 4, 2012 and the issuance of the report on May 14, 2013,
Mr. George had a standing monthly meeting the first business Monday of the month with

Mr. Meade in his role as the Acting General Counsel, which continued upon his

confirmation as General Counsel on April 25, 2013, and periodically advised him that the
audit was ongoing, but did not provide any audit results. The audit team did not have any

contact with the General Counsel of the Treasury.

2. Were you or any member of your audit team asked to update any member of the White
House staff? If yes, please provide the dates of those conversations and the names of all

of the participants in those conversations.
No.

3. Please provide the dates you or members of your audit team briefed Chief Counsel

Willigm Wilkins during the course of your audit. If this discussion did not include Mr.
Wilkins personally, please provide the names of those in his office with whom you or your

team did speak regarding your audit.

J. Russell George did not personally meet with or brief the IRS Chief Counsel or anyone
in his office regarding this audit. In addition, the audit team did not personally meet with

or brief the IRS Chief Counsel or anyone in his office regarding this audit.



80

During the course of your audit, did you or any member of your audit team request,
Jormally or informally, to brief the Commissioner and what was their response? If so,
please provide dates for both the request and the response.

TIGTA executives provided oral briefs to IRS Commissioner Shulman-on May 30, 2012,
during the planning phase of the audit, because the team had identified the use of various
criteria to select tax-exempt applications for further review. The criteria were based on
the names of the organizations and their policy positions. TIGTA executives briefed
Acting IRS Commissioner Miller on March 27, 2013, about the results of the audit. This
audit was discussed along with other topics as part of the regular monthly meeting with
the Commissioner on these two occasions. There were no other requests to brief the
Commissioner, and there was no formal response from the IRS.

. Please provide a full description of the participation of Holly Paz in TIGTA s audit.

Holly Paz was designated as one of our primary contact points for the audit. She was
instrumental in identifying personnel that conducted certain processes that we needed to
learn about; scheduling walkthroughs of processes in Cincinnati, Ohio; identifying and
providing (along with other IRS employees) documentation that were responsive to our
requests; identifying and scheduling meetings with individuals during our audit
fieldwork; answering technical questions we asked; and agreeing or disagreeing (in
concert with Lois Lerner and others) with audit findings as they were elevated to IRS
management. While Holly Paz was in attendance during interviews with Cincinnati,
Ohio, and Washington, D.C., employees, she did not participate in the interviews and did
not answer any questions. She was asked to leave at the end of certain meetings so that
TIGTA’s audit team could ask sensitive questions of the IRS employees.

. Did Holly Paz participate in TIGTA s interviews of IRS employees in the Cincinnati
office?

She was in attendance, but did not participate in the interviews and did not answer any
questions.

. If Holly Paz did participate in TIGTA's interviews of IRS employees in the course of your
audit, who requested that she participate?

Holly Paz stated that Lois Lerner asked her to sit in on the interviews so that the IRS
would be in the best position to respond to our report and recommendations.

During the course of Holly Paz’s participation in your audit, are you aware that she
communicated the status, findings, or any other detail of your audit to anyone else inside
or outside of the IRS? If so, please provide the names of those individuals.

We are aware that Holly Paz communicated with many people within the IRS about our
audit; however, we do not know the specific information that she communicated to these
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individuals. The following is a list of individuals Holly Paz communicated with about -
our audit that we are aware of:

Lois Lerner, Director, EO;

Judy Kindell, Senior Technical Advisor to Director, EO;

Sharon Light, Technieal Advisor to Director, EQ;

Hilary Goehausen, EO Technical Specialist;

Nancy Marks, Senior Technical Advisor to the Acting Commissioner, Tax
Exempt and Government Entities Division; and

* Cindy Thomas, Determinations Unit Program Manager.

She also arranged interviews with the various auditees we spoke with during our review.

Your report indicates thal you initiated this audit based on concerns expressed by
Members of Congress. Were there ever any requests to your office from within the IRS to
initiate an audit due to concerns about targeting activity? If so, please describe.

We are not aware of any formal request from the IRS to initiate an audit related to this
issue.
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Questions from Senator John Thune

1. Did you interview Ms. Hall Ingram as part of TIGTA s audit report?
No, we did not interview Ms. Hall Ingram as part of our audit.

2. Was Ms. Hall Ingram put in charge of any other activities during her tenure as
Commissioner of TEGE that could have diverted her attention away from oversight of
activities within EQ?

In approximately December 2010, Sarah Hall Ingram moved temporarily from her
position as the Commissioner of the Tax Exempt and Government Entities Division to
lead the implementation of the tax provisions of the Affordable Care Act (Director,
Affordable Care Act Office) under the Deputy Commissioner, Services and
Enforcement.’

! Sarah Hall Ingram retained her title as Commissioner, Tax Exempt and Government Entities Division for a period
of time after December 2010 while she was on temporary assignment to the Affordable Care Act Office. We do not
know when she no longer officially had the title of Commissioner, Tax Exempt and Government Entities Division or
when she assumed the title of Director, Affordable Care Office.
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Questions from Senator Johnny Isakson

Complete and detailed answers to questions about who, what, when, where and how regarding
this serious breach of trust by the IRS are needed if Americans’ confidence in their federal
government is to be restored. I respectfully submit and request a written reply within 60 days of
receiving the questions below. Thank you.

The responses below are based on available documentation provided to TIGTA during our audit.

1

Who initially identified that the IRS office in Cincinnati, Ohio, was using erroneous and
law-breaking criteria in reviewing applications for 501 (c)(4) status? Please include in
your answer the name, title, and location, and if individuals were IRS staff’

Holly Paz, Director, Rulings and Agreements in Washington, D.C., initially identified
what is referred to in TIGTA’s audit report as “inappropriate criteria” in June 2011. At
that time, she requested information concerning the criteria being used to identify what
the IRS were referring to as “Tea Party” cases in preparation for a briefing with the
Director, EO.

When did this identification occur? Please provide a date or dates.
The criteria were provided to Holly Paz on June 2, 2011.

How did Lois Lerner, director of the exempt organizations unit, Internal Revenue
Service, Washington, D.C., communicate to IRS staff at the Cincinnati, Ohio, office that
the criteria being used by them to assess applications for 501(c)(4) status was erroneous
and law breaking AND was to be stopped? Please provide all forms of communication
used to communicate this message, including communications by email, fox, phone log,
or in person.

Lois Lerner was briefed by her staff on the criteria on June 29, 2011. As a result, Cindy
Thomas, Determinations Unit Program Manager, stated that Lois Lerner expressed
concerns about the criteria and Ms. Thomas changed the criteria on July 5, 2011, We are
providing a copy of an email from Cindy Thomas discussing the changes made to the
criteria, as well as documentation from Lois Lerner stating that she directed the changes
be made. We do not have any further documentation.

The document requested includes return information protected by the confidentiality
provisions of Title 26 U.S.C. Section 6103. We have provided an unredacted copy of this
document to the persons authorized by the Chairman of the Committee to receive such
information, which cannot appear in the public record of the hearing.
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When was Ms. Lerner’s communication sent? Please provide a date or dates.

Lois Lerner held a conference call on July 5, 2011, In addition, the documentation
referred to in response to Question #3 contains information responsive to this question.

What specific language was used ordering the criteria be corrected? Please provide
copies of all relevant communication, including but not limited to notes, memos, and
talking points about what was communicated.

We do not have any meeting notes, memos, or talking points related to this
communication from Lois Lerner.

What remedial action was taken, if any?

On July 5, 2011, Cindy Thomas, Determinations Unit Program Manager, changed the
criteria used to identify “tea party” cases. The new criteria was as follows:
“Organizations involved with political, lobbying, or advocacy for exemption under
501(c)(3) or 501(c)(4).” In addition, the IRS began referring to “tea party” cases as
“advocacy” cases.

Who was the initial Lerner correction order communicated to? Please include in your
answer the names, titles, and locations of all individuals who received this
communication from Lois Lerner, including but not limited fo any IRS employees.

According to documentation provided by the IRS, Cindy Thomas, Determinations Unit
Program Manager in Cincinnati, Ohio, and EO Technical Unit employees participated in
the conference call with Lois Lerner. We do not know who from the EO Technical Unit
participated in the conference call.

Who: If the communication was directed to someone in a supervisory role for sharing
with subordinates, please provide the names, titles, and locations of all subordinates who
were lo receive the correction order.

Cindy Thomas, Determinations Unit Program Manager, shared the change in criteria
with:

Ron Bell, Determinations Specialist, (Cincinnati, Ohio);

Steven Bowling, Determinations Group Manager, (Cincinnati, Ohio);
Bonnie Esrig, former Determinations Area Manager;

John Shafer, Determinations Group Manager (Cincinnati, Ohio);
Brenda Melahn, former Determinations Area Manager;

Peggy Combs, (we are unsure of her position title at the time);

James Brandes, Determinations Specialist (Cincinnati, Ohio); and
Jon Waddell, Determinations Group Manager (Cincinnati, Ohio).
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We do not know to whom the above listed IRS employees may have forwarded the
criteria change.

Who was responsible for determining compliance to the correction order? Please
include in your answer the name, title, and location of the IRS staff.

The new criteria were issued to all Determinations Unit specialists via the “Be On the
Look Out” (BOLO) listing. However, during our audit there were no controls in place to
ensure the specialists follow the criteria while processing cases. In our report, we
recommended that procedures be developed to better document the reasons(s)
applications are chosen for review by the team of specialists (e.g., evidence of specific
political campaign intervention in the application file or specific reasons the EO function
may have for choosing to review the application further based on past experience).

Who later discovered the IRS staff in Cincinnati, Ohio, began using other, new
erroneous, law-breaking criteria AFTER being corrected earlier? Please include in your
answer the name, title, and location of the IRS staff.

Holly Paz, Director, Rulings and Agreements, in Washington, D.C,, learned the criteria
had been changed by the team of specialists and she revised the criteria again in May
2012

Wha at the IRS ordered the correction of the second erroneous, law-breaking criteria
being used in the IRS Cincinnati, Ohio, office in reviewing applications for 501(c)(4)
status? Please include in your answer the name, title, and location of IRS staff.

In May 2012, Holly Paz, Director, Rulings and Agreements, in Washington, D.C., revised
the criteria to read as follows: “501(c)(3), 501(c)}(4), S01(c)}(5), and 501(c)(6)
organizations with indicators of significant amounts of political campaign intervention
(raising questions as to exempt purpose and/or excess private benefit).”

What was the language of the second order to correct the use of erroneous, law-breaking
criteria being used by IRS staff in the Cincinnati, Ohio, office? Please be specific and
provide a copy of the order.

TIGTA does not have any documentation from the IRS ordering the change to the criteria
in May 2012.

What remedial action was to be taken to correct the reoccurring problem?

Holly Paz, Director Rulings and Agreements, issued a memorandum outlining new
procedures for adding to or changing existing BOLO criteria. Under the new procedures,
any additions or changes to the criteria had to be approved at the executive level prior to
implementation.
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How was the order requiring the second correction communicated and to whom? Please
provide all relevant forms of communication used to communicate this message,
including but not limited to communications by email, fax, phone, or in person.

TIGTA does not have any documentation from the IRS ordering the change to the criteria
in May 2012.

When was the second correction order given? Please provide a date.

TIGTA does not have any documentation from the IRS that reflects an order to change to
the criteria in May 2012.

Who was responsible for overseeing and documenting the order to correct the second use
of erroneous, law-breaking criteria being used by IRS staff in the Cincinnati, Ohio,
office? Please include in your answer the name, title, and location of individual,
including but not limited to any IRS staff’

TIGTA does not have any documentation from the IRS ordering the change to the criteria
in May 2012. Holly Paz, Director, Rulings and Agreements, in Washington, D.C,,
revised the criteria to read as follows: “501(c)(3), 501(c)(4), 501(c)(5), and 501(c)}(6)
organizations with indicators of significant amounts of political campaign intervention
(raising questions as to exempt purpose and/or excess private benefit).”

What was former IRS lawyer Philip Hackney's role in and knowledge of erroneous, law-
breaking criteria used by IRS staff in Cincinnati, Ohio, in reviewing applications for
501(c)(4) status? Please provide all relevant documentation, including but not limited to
emails, memos, fax, phone log, or in person conversations.

We do not have any knowledge of former IRS lawyer Philip Hackney’s role or
knowledge of this matter.

Will the Treasury Inspector General for Tax Administration as a follow up to the findings
in the TIGTA audit report of May 14, 2013, begin a detailed investigation of IRS staff in
Cincinnati, Ohio, and possibly other IRS staff at other locations who may have been
involved in some way with the law-breaking criteria used by the IRS staff in Cincinnati,
Ohio?

TIGTA is reviewing whether any violations of IRS Restructuring and Reform Act of
1998 have occurred and whether there was any political influence involved in selecting
the criteria and the unnecessary questions. Also, TIGTA’s Office of Audit made a
referral to our Office of Investigations on May 28, 2013 stating that our recently issued
audit report noted the use of other named organizations on the BOLO listing that were
not related to potential political cases reviewed as part of our audit.
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Because of Privacy Act and Title 26 U.S.C. § 6103 restrictions, we cannot comment on
whether we have any investigations ongoing in the area.

19. When will this TIGTA investigation begin if the answer {o Question 18 above is in the
affirmative? -

Because of Privacy Act and Title 26 U.S.C. § 6103 restrictions, TIGTA cannot comment
more specifically on the status of any investigation. See response to question 18.
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Questions from Senator Michael Bennet

1. Earlier this week, the Denver Post’s editorial board characterized this episode not only
as a political scandal but also as a “tax-code scandal. ” It highlighted the fact that the
“people who do nothing all day, every day but think about our complicated tax laws”
struggled to understand the distinction between a social welfare organization and a
political one.

In fact, the Inspector General’s report noted that the IRS’ own specialists “lacked
knowledge of what activities” are allowed by tax-exempt organizations. I ask that the
Denver Post editorial be submitted for the record. To help avoid this type of one-sided
targeting in the future, should Congress consider clarifying the underlying statute as to
what constitutes a genuine social welfare organization versus one that is primarily
engaged in campaign activities? Or does the IRS have the capability to re-work its
complicated and subjective process so that applications are reviewed in a more timely
and even-handed manner?

Regarding potential legislation, matters of tax policy are under the jurisdiction of the
Office of Tax Policy within the Department of the Treasury, and we would defer any
discussion of potential legislative change to them.

Regarding the IRS’s ability to re-work its process to review applications more timely, we
recommended in our report that the IRS request that the IRS Chief Counsel and the
Department of the Treasury recommend that guidance on how to measure the “primary
activity” of LR.C. § 501(c)(4) social welfare organizations be included for consideration
in the Department of the Treasury Priority Guidance Plan.
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ADDENDUM
ARTICLE FROM THE DENVER POST, M4y 20, 2013

Taxing questions, even for the IRS

The agency must determine exactly how much political activity is allowed by 501(c)(4) groups.
By The Denver Post Editorial Board

The IRS targeting of conservative groups for special scrutiny when they sought non-profit status
is of course primarily a political scandal, but it's a tax-code scandal, too — and contrary to what
you may have heard, it's not entirely resolved.

It's a tax-code scandal because once again Americans have learned that even the people who do
nothing all day, every day but think about our complicated tax laws don't always understand
them. The Inspector General's report last week on the IRS is quite blunt about this failing. "We
also believe that Determinations Unit specialists lacked knowledge of what activities are allowed
by ... tax-exempt organizations," the report says.

In other words, the very "specialists" tasked with enforcing the laws for groups seeking tax-
exempt 501(c)(4) status were confused about what was and wasn't allowed. They didn't target
conservative groups out of confusion — that was deliberate — but some of their out-of-line
inquiries apparently stemmed from outright ignorance.

And yet ordinary Americans with day jobs are supposed to comply with every twist of the tax
code without stumbling into trouble. Really?

As for the scandal not being resolved, that too is straight from the IG report. "Nine
recommendations were made to correct concerns we raised in the report, and corrective actions
have not been fully implemented,” the inspector general states. "Further, as our report notes, a
substantial number of applications have been under review, some for more than three years and
through two election cycles, and remain open.”

Given such staggering foot-dragging, it might be too much to expect that the IRS thoroughly
retool the way it handles 501(c)(4) applications by the next election. Yet it's important that its
new acting director, Daniel Werfel, demand that this be the goal. Although government shouldn't
assume that certain types of groups seeking tax-exempt status are trying to skirt the prohibition
against electioneering, it shouldn't simply take them at their word, either.

Abuse of tax-exempt status by patently political groups was rampant in the 2012 election, on
both the right and left. The IRS should push back against similar abuses in 2014, but not by
targeting small fry on only one-half of the political spectrum.



90

It's the big political operators who have given the system a bad name. They're the ones turning a
tax-exempt status meant to "promote social welfare” into a vehicle with no other purpose than to
hide the identity of donors while aiding national and state political campaigns.

The IRS needs to more precisely define how much political activity is allowed by 501(c)}4)s and
how it will be defined. It needs to better train its employees. And then it needs to enforce the law
— impartiaily.
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SENATE FINANCE COMMITTEE HEARING
“A REVIEW OF CRITERIA USED BY THE IRS TO IDENTIFY
501(C)(4) APPLICATIONS FOR GREATER SCRUTINY”
MaAy 21, 2013, 10:00AM

QUESTIONS FOR THE RECORD

Questions from Senator Toomey

These questions are directed at both the IRS and the office of the Treasury Inspector General for
Tax Administration. Please provide all answers in a manner consistent with sec. 6103 and other
statues regarding the protection of confidential information.

1) List the names of the individuals who held the following positions, either in a full
capacity or an ‘acting’ one, at the IRS from January 1, 2010 to the present. Additionally,
provide the dates each individual held each position:

Commissioner of the IRS Douglas Shulman — January 2010 to November 2012;
Steven Miller (Acting) — November 2012 — May 2013; Daniel Werfel (Acting) -
May 2013 to June 10, 2013.

IRS Chief Counsel William Wilkins — January 2010 to present.

Deputy Commissioner for Services and Enforcement Steven Miller —

January 2010 to May 2013; Heather Maloy ~ June 2013; Daniel Werfel —
Principal Deputy Commissioner and Deputy Commissioner for Services and
Enforcement — June 11, 2013 to present.

Commissioner, Tax Exempt and Government Entities Division Sarah Hall
Ingram' — January 2010 to December 2010; Joseph Grant (Acting) ~
December 2010 to May 2013; Joseph Grant — May 2013; Michael Julianelle
(Acting) — May 2013 to present.

Senior Technical Advisor to the Commissioner of the Tax Exempt and
Government Entities Division Nancy Marks — August 2011 to present (we do
not know who held this position prior to Ms. Marks).

Director, Exempt Organizations (EO) Lois Lerner — January 2010-May 2013;
Kenneth Corbin (Acting) — May 2013 to present.

Senior Technical Advisor to the Director, EO Judith Kindell - January 2010 to
present; Sharon Light — January 2011 to present.

Director, Rulings and Agreements Rob Chei ~ January 2010 to December 2010;
Holly Paz (Acting) — January 2011 to September 201 1; David Fish (Acting) -
October 2011 to January 2012; Holly Paz (Acting) — February 2012 to

April 2012; Holly Paz — May 2012 to present.

Program Manager, Determinations Unit Cindy Thomas ~ January 2010 to
present.

! Sarah Hall Ingram retained her title as Commissioner, Tax Exempt and Government Entities Division for a period
of time after December 2010 while she was on temporary assignment to the Affordable Care Act Office. We do not
know when she no longer officially had the title of Commissioner, Tax Exempt and Government Entities Division.
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o Manager, Technical Unit Holly Paz (Acting) ~ early 2010 to March 2010; Steve
Grodnitzky (Acting) ~ March 2010 to October 2010; Holly Paz — October 2010
to January 2011; Mike Seto (Acting) — January 2011 - [we do not know the end
date of his acting assignment]; Mike Seto, - [we do not know the beginning date
when he became the Manager, Technical Unit] to present,

List the positions held by Sarah Hall Ingram at the IRS from Jan. 1, 2010 to the present,
and the dates she held these pogitions. Additionally, list the official responsibilities of
each of these positions.

January 2010 to December 2010 — Commissioner, Tax Exempt and Government Entities
Division —~ TIGTA does not have the IRS position description that would enumerate the
official responsibilities for the Commissioner, Tax Exempt and Government Entities
Division.

December 2010 to present — Director, Affordable Care Act Office — TIGTA does not
have the IRS position description that would enumerate the official responsibilities for
the Director, Affordable Care Act Office.

Sarah Hall Ingram retained her title as Commissioner, Tax Exempt and Government
Entities Division for a period of time after December 2010 while she was on temporary
assignment to the Affordable Care Act Office. TIGTA does not know when she ne
longer officially had the title of Commissioner, Tax Exempt and Government Entities
Division or when she assumed the title of Director, Affordable Care Office.

Provide the name of the Determinations Unit Group Manager listed in the timeline of the
TIGTA report on “Around March 1, 2010.”

John Shafer.

Provide a copy of the April 1-2, 2010 email(s) referenced in the timeline of the TIGTA
report (item that reads: “The new Acting Manager, Technical Unit, suggested the need
Jor a Sensitive Case Report on the Tea Party cases. The Determinations Unit Program
Manager agreed.”)

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

Provide a copy of the email(s) sent during July 2010 that are referenced in the timeline of
the TIGTA report (item that reads: “Determinations Unit management requested its
specialists to be on the lookout for Tea Party applications”).

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
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the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing,

Provide a copy of the July 27, 2010 email(s) referenced in the timeline of the TIGTA
report (paragraph that begins: “Prior to the BOLO listing development, an email was
sent..”). Additionally, list the names of IRS management who received these emails.
Also, provide the names of all non-management employees at the IRS who received these
emails. Finally, provide the names of any individuals employed at the White House,
Treasury Department, or any political campaign who received these emails, if any.

As noted in our report, the source for the July 27, 2010 entry in TIGTA’s timeline is our
interviews and documentation obtained during the audit. TIGTA does not have the
requested email. Therefore, TIGTA does not know who received the July 27, 2010
email,

According to the TIGTA report, on August 12, 2010, “The BOLO listing was developed
by the Determinations Unit.” Provide a copy of this BOLO. List the names of any
employee at the IRS employed in a management capacity who received a copy of this
BOLO before May 17, 2012.

As noted in our report, the source for the August 12, 2010 entry in the timeline is our
interviews and documentation obtained during the audit. We are providing supporting
documentation for the July 27, 2010 entry. Because the information in the BOLO is
protected under Title 26, Section 6103, we are unable to provide a copy of the BOLO for
the record. However, it is our understanding that the IRS provided to the Committee
copies of all BOLOs used by the Determinations Unit since 2010, Furthermore, we do
not know who received a copy of the July 27, 2010 BOLO before May 17, 2012. We
obtained this information from our interviews during the audit, which was formally
opened in June 2012,

[The above-referenced document can be found at the end of Senator Toomey’s questions.]
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8) Did the Program Manager of the Determinations Unit have any form of communication

with the following people during the months of June, July, or August 2010:

Director (or Acting Director) of Rulings and Agreements.

The office of the Director (or Acting Director), Rulings and Agreements.

Director of Exempt Organizations (EQ).

The office of the Director, EQ.

Senior Technical Advisor to the Direcior, EO.

The office of the Senior Technical Advisor to the Director, EO.

The Commissioner (or Acting Commissioner) of the Tax Exempt and Government

Entities Division.

¢ The.office of the Commissioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division.

e Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax

Exempt and Government Entities Division.

® 5 s s 5 ¢ ¢

List the days any communication occurred and the form it took (i.e., phone, email, in person,
efc.)

9

The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails generated by the IRS personnel identified above or
phone logs during the identified time period. The documentation TIGTA obtained from
the IRS during the audit did not contain any communications between the Determinations
Unit Program Manager and the listed employees for the time period requested.

Who conducted the training that began on June.7, 2010 in the Determinations Unit (as
referenced in the TIGTA report)? Who does the person (or people) report to?

The following individuals conducted the June 7, 2010 training and the people they
reported to are shown in parentheses.

o Donna Abner, Manager, Quality Assurance (reports to Cindy Thomas,
Determinations Unit Program Manager).

o Jon Waddell, Determinations Group Manager (would have reported to an Area
Manager, but we do not know who his Area Manager was at the time of the training).

o Faye Ng, Determinations Specialist (would have reported to a Group Manager,
currently Peggy Combs),

o Peggy Combs (we are unsure of her position title at the time and to whom she would
have reported).

o Steve Bowling, Determinations Group Manager (would have reported to an Area
Manager, but we do not know who his Area Manager was at the time of the training).

o Mike Tierney, Quality Assurance (reports to Donna Abner, Manager, Quality
Assurance).
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10) During the month of October 2010, did the Manager (or Acting Manager) of the
Technical Unit have any form of communication with the following people:

Program Manager (or Acting Manager) of the Determinations Unit

Director (or Acting Director) of Rulings and Agreements.

Director, Exempt Organizations (EQ).

The office of the Director, EQ.

Senior Technical Advisor to the Director, EO.

The office of the Senior Technical Advisor to the Director, EO.

The Commissioner (or Acting Commissioner) of the Tax Exempt and Government

Entities Division.

s The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division.

o Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax

Exempt and Government Entities Division.

* & & & & » @

List the days any communication occurred and the form it took (i.e., phone, email, in
person, elc.)

The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails generated by IRS personnel identified above or phone
logs for IRS personnel during the identified time period. Based upon documentation
provided to TIGTA during our audit, we have identified the following communication
between the Manager (or Acting Manager) of the Technical Unit and the listed
employees:

o Email - on October 26, 2010, the Determinations Unit Program
Manager emailed the Manager, EO Technical, voicing her concern
over the approach being used to develop the “Tea Party” cases,

11) According to the timeline listed in the TIGTA report, during the month of October, 2010,
“Applications involving potential political campaign intervention were transferred to
another Determinations Unit specialist. The specialist did not work on the cases while
waiting for guidance from the Technical Unit.”

Who made the decision to transfer potential political cases to another Determinations
Unit specialist?

The cases were transferred to another Determinations Unit specialist because the former
specialist responsible for the cases left her position. We do not know who made the
decision to transfer the cases.
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Who told this specialist not to work on potential political cases, or did the specialist make
this decision on his own? )

The specialist could not recall who specifically told him to not work on the potential
political cases. He believes the previous specialist and his group manager told him not to
work on the cases when they were transferred to him. He does not remember if that was
documented. If it was from the previous specialist, he believes it would have been
verbally communicated. According to the specialist, he did not make this decision on his
own.

Who did this specialist report to?
Steve Bowling, Group Manager.
What other job functions did this specialist have at the time?

TIGTA does not have the IRS position description that would list the official
responsibilities for Determinations specialists.

Did this specialist have any contact with any manager within the IRS during the months
of October, November, or December 2010? If so, when did this communication occur
and in what form did it take place?

The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails generated by IRS personnel or any phone logs for the
identified time period. The documentation TIGTA obtained from the IRS during the
audit did not contain any communications between this specialist and any manager within
the IRS.

12} According to the timeline provided by the TIGTA report, on November 16, 2010, a “new
coordinator contact for potential political cases was anmounced.” Who is this individual
and who do they report to?

Ronald Bell, Determinations Specialist, was assigned the role of coordinator contact for
potential political cases. He reports to Steve Bowling, Group Manager.

13) According to the timeline provided by the TIGTA report, from November 16-17, 2010, a
“Determinations Unit Group Manager raised concern to the Determinations Unit Area
Manager that they are still waiting for an additional information request letter template

from the Technical Unit for the Tea Party cases.”

What are the names of the Group Manager and Area Manager listed above? Did these
two managers have any contact with the Program Manager of the Determinations Unit
during November 2010? .
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Steve Bowling, Group Manager, raised this concern to Sharon Camarillo, Area Manager,
on November 16, 2010. The Area Manager raised the concern to Cindy Thomas, the
Determinations Unit Program Manager on the same day. The Determinations Unit
Program Manager responded on November 17, 2010.

The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails among the identified IRS personnel or any phone logs
for the dates identified in the questions. Based upon documentation provided to TIGTA
during our audit, we identified the following communication between the Determinations
Unit Program Manager and the group and area managers:

o Email - on November 20, 2010, the Determinations Unit Program
Manager emailed both the group and area managers regarding a
conversation she had with the Manager, EO Technical, on the status of
the “tea party” cases. She was told that it was decided a template letter
was not feasible because not all of the “tea party” cases have the same
issues.

14} According io the timeline provided by the TIGTA report, on Dec. 13, 2010, the
“Technical Unit manager responded that they were going to discuss the cases with the
Senior Technical Advisor to the Director, EO.”

Did this discussion between the Technical Unit manager and the Senior Technical
Advisor occur? If so, when did it occur? If it did not occur, when was the next time the
Technical Unit manager had any form of contact with the Senior Technical Advisor to the
Director, EO?

TIGTA does not know if this meeting took place as planned.

15) From December 13, 2010 through June 28, 2011, did the Senior Technical Advisor to the

Director, EO have any form of communication with the following peaple:

o Director, Exempt Organizations (EQ)

s The office of the Director, EO

o The Commissioner (or Acting Commissioner) of the Tax Exempt and Government
Entities Division

e The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division

o Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax
Exempt and Government Entities Division

List the days any communication occurred and the form it took (i.e., phone, email, in
person, etc.)
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The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails generated by the IRS personnel identified above or any
phone logs during the identified period of time. The documentation TIGTA obtained
from the IRS during the audit did not contain any communications between the Senior
Technical Advisor to the Director, EO and any of the listed employees for the time period
specified.

16) Provide a copy of the January 28, 2011 email referenced in the TIGTA report.

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

17) Provide a copy of the February 3, 2011 email referenced in the TIGTA report.

The IRS provided the emails as chains of email messages. The February 3, 2011 email is
part of the email file referenced in response to question #16, and therefore cannot be
provided for the record.

18} Provide a copy of the March 2, 2011 email referenced in the TIGTA report.

The IRS provided the emails as chains of email messages. The March 2, 2011 email is
part of the email file referenced in response to question #16, and therefore cannot be
provided for the record.

19) Provide a copy of the March 31, 2011 email referenced in the TIGTA report.

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

20) Provide a copy of the June 1-2, 2011 email(s) referenced in the TIGTA report. What is
the name of the Determinations Unit Group Manager referenced? What are the criteria
referenced in these emails?

The Determinations Unit Group Manager was John Shafer. The criteria are:

o “Tea Party,” “Patriots” or “9/12 Project” is referenced in the case file;

o Issues include government spending, government debt or taxes;

o Education of the public by advocacy/lobbying to “make America a better place to
live”’; and,

o Statements in the case file criticize how the country is being run.
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The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

21) Provide a copy of the June 6, 2011 emails involving the Acting Director, Rulings and
Agreements and the Determinations Unit Program Manager. Who else received these
emails?

The email was sent from Cindy Thomas, Determinations Unit Program Manager, to
Steven Bowling, Determinations Unit Group Manager, and Bonnie Esrig, Determinations
Area Manager, and discusses comments made by Holly Paz, Acting Director, Rulings
and Agreements. The document requested includes return information protected by the
confidentiality provisions of Section 6103. We have provided an unredacted copy of this
document to the persons authorized by the Chairman of the Committee to receive such
information, which cannot appear in the public record of the hearing.

22) Did the Director of Exempt Organizations (EO) or any member of her office have contact
with any of the following individuals or offices between June 28, 2011 and January 235,
2012:

o The Commissioner (or Acting Commissioner) of the Tax Exempt and Government
Entities Division

s The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division

o Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax
Exempt and Government Entities Division

o Any official working for the Treasury Department who was not employed by the IRS

List the days any communication occurred and the form it took (i.e., phone, email, in
person, efc.)

The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails generated by the IRS personnel identified above or any
phone logs for the identified period of time. The documentation TIGTA obtained from
the IRS during the audit did not contain any communications between the Director, EO or
any member of her office and any of the listed employees for the time period specified.

23) According to the timeline provided by the TIGTA report, on July 5, 2011 the
“Determinations Unit Program Manager made changes to the BOLO listing.”

Were these changes to the BOLO listing approved by the Divector of Exempt
Organizations (EQ)?
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After a conference call with the Director, Exempt Organizations and Exempt
Organizations Technical Unit staff on July 5, 2011, the Determinations Unit Program
Manager made the changes to the BOLO listing. We do not know if the revised criteria
were approved by the Director, Exempt Organizations.

Did any other IRS managers see the revised BOLO list before or after it was changed by
the Determinations Unit Program Manager?

The Determinations Unit Program Manager informed, via email, Steven Bowling,
Determinations Group Manager and Bonnie Esrig, Determinations Area Manager,
of the change to the criteria after she made it. We do not know whether these

two IRS employees forwarded this email to anyone else.

Was the new BOLQ list distributed to Determinations Unit Group Managers or Area
Managers? If so, when?

The Determinations Unit Program Manager made the change to the criteria on the BOLO
listing housed on a shared network site for the Determinations Unit. Our official
workpapers do not include the information you request; however, we obtained
information during the audit that coordinator contact Ron Bell sent an email on

July 27, 2011 to Determinations Unit employees advising them of the new BOLO listing.

24) According to the timeline provided by the TIGTA report, on July 5, 2011, the “"EQ
function Headgquarters office would be putting a document together with recommended
actions for identified cases.”

Clarify the meaning of ‘EQ function Headquarters office.” Who works in this office?
Who oversees this office? Who do these people report to?

The documentation provided to TIGTA that pertains to this entry in the timeline
references “Washington Office.” We learned during our review that employees from the
Technical Unit and the Guidance Unit (both of these are in the Washington Office)
developed this document. The Manager, EQ Technical, and the Manager, EQ Guidance
oversees these employees. The EO Technical Unit and the EO Guidance Unit report to
the Director, Rulings and Agreements. The Director, Rulings and Agreements reports to
the EO Director. )

25) Provide a copy of the July 24, 2011 email(s) referenced in the TIGTA report.

Attached is the requested email.

[The above-referenced document can be found at the end of Senator Toomey’s quésticns.]
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26) Provide a copy of the August 4, 2011 email(s) referenced in the TIGTA report.

There are two documents responsive to your request. We have attached one of the
responsive e-mails. The other document requested includes return information protected
by the confidentiality provisions of Section 6103. We have provided an unredacted copy
of this document to the persons authorized by the Chairman of the Committee to receive
such information, which cannot appear in the public record of the hearing.

[The above-referenced document can be found at the end of Senator Toomey’s questions.]

27) What is the name and precise title of the “Chief Counsel” referenced in the timeline
provided by the TIGTA report (August 4, 2011)?

Don Spellmann, Senior Counsel, Office of Division Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).

28)Accordmg to the timeline provided by the TIGTA report, on August 4, 2011, “a Guidance
Unit specialist asked if Counsel would review a check sheet prior to issuance to the
Determinations Unit. The Acting Director, Rulings and Agreements, responded that
Counsel would review it prior to issuance.”

What is the “check sheet” mentioned above? How is this different from the BOLO listing
described in the July 5, 201 entry of the TIGTA report?

The “check sheet” referenced in TIGTA’s report was the initial term used by IRS
personnel to describe the guidance being prepared in Headquarters Office for the
Determinations Unit to process the potential political cases. This is different than the
criteria in the BOLO listing. The BOLO listing was used to screen cases, while the
“check sheet” was being developed to help specialists process the cases.

29) Provide a copy of the September 21, 2011 email(s) referenced in the TIGTA report.
Additionally, what are the names and titles of the EQ function Headquarters office
employees referenced in this paragraph?

Attached is the requested e-mail. This email was sent to the following people:

Judith Kindell, Senior Technical Advisor to the Director, EO.

Thomas J. Miller, Tax Law Specialist, Rulings and Agreements Office.
Carter C. Hull, EO Technical Unit Specialist.

Elizabeth Kastenberg, EO Technical Unit Specialist.

Michael Seto, Manager, EO Technical.
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David Fish, Manager, EO Guidance.
Steven Grodnitzky, Group Manager, EO Technical.
Justin Lowe, EO Guidance Specialist.

[The above-referenced document can be found at the end of Senator Toomey’s questions.]

30) Provide a copy of the October 25, 2011 email(s) referenced in the TIGTA report.

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

31) Provide a copy of the October 26, 2011 email(s) referenced in the TIGTA report.

The IRS provided the emails as chains of email messages. The October 26, 2011 email is
part of the email file responsive to question #30, and therefore cannot be provided for the
record.

32) Provide a copy of the October 30, 2011 email(s) referenced in the TIGTA report.

The IRS provided the emails as chains of email messages. The October 30, 2011 email is
part of the email file responsive to question #30, and therefore cannot be provided for the
record.

33) Provide a copy of the November 3, 2011 email(s) referenced in the TIGTA report.
Additionally, provide the names and titles of the EO function employees referenced in this
paragraph.

The IRS provided the emails as chains of email messages. The November 3, 2011 email
is part of the email file provided in response to question #29. This email was sent to the
following people:

Judith Kindell, Senior Technical Advisor to the Director, EO.

Thomas J. Miller, Tax Law Specialist, Rulings and Agreements Office.
Carter C. Hull, EO Technical Unit Specialist.

Elizabeth Kastenberg, EO Technical Unit Specialist.

Michael Seto, Manager, EO Technical.

David Fish, Manager, EO Guidance.

Steven Grodnitzky, Group Manager, EO Technical.

Justin Lowe, EQ Guidance Specialist.
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34) Provide a copy of the November 6, 2011 email(s) referenced in the TIGTA report.

The IRS provided the emails as chains of email messages. The November 6, 2011 email
is part of the email file responsive to question #30, and therefore cannot be provided for
the record.

35) Provide a copy of the November 15, 2011 email(s) referenced in the TIGTA report.

The IRS provided the emails as chains of email messages. The November 15, 2011 email
is part of the email file responsive to question #30, and therefore cannot be provided for
the record.

36) According to the timeline provided by the TIGTA report, between November 23-30, 2011,
“draft Technical Unit guidance was provided to the Group Manager.”

What was this draft Technical Unit guidance?

This is the Draft Advocacy Guide Sheet developed by Headquarters Office to assist the
Determinations Unit in processing the potential political cases.

Provide a copy of the email(s) sent during this time frame referenced in the TIGTA
report.

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

37) According 1o the timeline provided by the TIGTA report, between December 7-9, 2011 “a
team of Determinations Unit specialists was created to review all the identified cases.”

Who oversaw this team of specialists?

Steven Bowling, Group Manager, oversaw the team of specialists created to review
potential political cases.

38) According to the timeline provided by the TIGTA report, on December 16, 2011, the
“first meeting was held by the team of specialists.”

What was discussed at this meeting? Provide the email(s) referenced in the TIGTA
report for this day.

A background of the advocacy cases was discussed, as well as the number and types
(501(c)(3) or 501 (c)(4)) of cases received to date. A discussion on how to review the
cases and the development of template questions was also discussed. The document
requested includes return information protected by the confidentiality provisions of
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Section 6103. We have provided an unredacted copy of this document to the persons
authorized by the Chairman of the Committee to receive such information, which cannot
appear in the public record of the hearing.

39) According to the timeline provided by the TIGTA report, on January 25, 2012 the
“BOLQ listing criteria were again updated.”

Who changed the BOLO?

The coordinator contact for the team of specialists, Stephen Seok, along with the group
manager, Steven Bowling, changed the criteria in January 2012,

Did this person work in the Determinations Unit?
Yes, both employees work in the Determinations Unit.
Who is the direct supervisor of this employee?

Stephen Seok’s supervisor is the group manager, Steven Bowling. Steven Bowling
reports to the Area Manager (we are unsure who the Area Manager was at this time).

Provide a copy of the documentation referenced in the TIGTA report for this day
(January 25, 2012).

Attached is a document responsive to this request. One additional responsive document
includes return information protected by the confidentiality provisions of Section 6103.
We have provided an unredacted copy of this document to the persons authorized by the

Chairman of the Committee to receive such information, which cannot appear in the
public record of the hearing,

[The above-referenced document can be found at the end of Senator Toomey’s questions.]

40) According to the timeline provided by the TIGTA report, on January 25, 2012 the
“coordinator contact was changed as well.”
What is the name and title of the new coordinator contact?
Stephen Seok, Determinations Specialist.

Who ordered this change?

Steven Bowling, Group Manager.



105

41) Did the Determinations Unit Program manager have any form of contact with the
Determination Unit’s Group managers or Area Managers between January 1, 2012 and
January 31, 20127

The IRS provided emails that it gathered so that TIGTA could develop a timeline of
actions taken between January 2010 and May 2012 regarding the IRS’s response to and
decision making process for addressing potential political cases. TIGTA’s audit team
does not have copies of all emails generated by the identified IRS personnel or any phone
logs for the identified period of time. Based upon documentation provided to TIGTA
during our audit, we identified the following contact between the Determinations Unit
Program Manager and the Determination Units Group and Area Managers:

o Email - on January 19, 2012, Steven Bowling, Group Manager, sent an
advocacy case report email from the coordinator contact to the
Determinations Unit Program Manager. This email included the status
of the identified advocacy cases.

42) Who informed the Acting Director of Rulings and Agreements that the BOLO had been
changed? When was the Acting Director notified?

Based upon information TIGTA collected during its audit, during a visit to the
Determinations Unit in April 2012, the Acting Director, Rulings and Agreements learned
of the change to the BOLO criteria. We do not know who informed her of the change.

43) When did the Director of Exempt Organizations (EO) inform the Commissioner (or
Acting Commissioner) of Tax Exempt and Government Entities Division that the BOLO
had been changed?

TIGTA does not have any information related to if, or when, the Director, Exempt
Organizations, informed the Commissioner {or Acting Commissioner) of the Tax Exempt
and Government Entities Division that the BOLO had been changed.

Who else was informed and when were they informed?

TIGTA does not have any information related to who else was informed of the changes to
the BOLO criteria.

44) Provide a copy of the April 25, 2012 email(s) referenced in the TIGTA report.

Attached is one document responsive to your request. One additional responsive
document includes return information protected by the confidentiality provisions of
Section 6103. We have provided an unredacted copy of this document to the persons
authorized by the Chairman of the Committee to receive such information, which cannot
appear in the public record of the hearing.
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[The above-referenced document can be found at the end of Senator Toomey’s questions.]

43) Provide a copy of the May 9, 2012 email(s) referenced in the TIGTA report.

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

46) According to the timeline provided by the TIGTA report, on May 14-13, 2012 “Training
was held in Cincinnati, Ohio, on how to process identified potential political cases. The
Senior Technical Advisor to the Director, EQ, took aver coordination of the team of
specialists from the Determinations Unit.”

Who ordered this training to occur?

After the internal review conducted by Nancy Marks, Technical Advisor to the Acting
Commissioner, Tax Exempt and Government Entities, she recommended the team of
specialists receive this training.

Who oversaw the training?

Employees from the EO Technical and Guidance Units conducted the training for the
team of specialists in Cincinnati, Ohio. The EO Technical Unit employees included:

Judith Kindell, Senior Technical Advisor to the Director, EO;
Sharon Light, Senior Technical Advisor to the Director, EO;

Hilary Goehausen, EO Technical Unit Specialist;

Justin Lowe, EOQ Guidance Unit Specialist;

Matthew Guiliano, EO Guidance Unit Specialist; and,

Andy Megosh, Supervisory Tax Law Specialist, EO Guidance Unit.

* ® o 6 o @

47) Provide a copy of the May 16, 2012 email(s) referenced in the TIGTA report.

The documents requested include return information protected by the confidentiality
provisions of Section 6103. We have provided unredacted copies of these documents to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.
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48) Provide a copy of the May 17, 2012 email(s) referenced in the TIGTA report.

The document requested includes return information protected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing,

49) According to the timeline provided by the TIGTA report, on May 17, 2012 “The Director,
Rulings and Agreements, issued a memorandum outlining new procedures for updating
the BOLO listing. The BOLQ listing criteria were updated again.”

Did the Director, Rulings and Agreements submit the revised BOLO criteria for approval
to the Director, EQ, or any other IRS official?

We are not aware of whether the Director, Rulings and Agreements submitted the revised
BOLO criteria for approval. However, the Director, Rulings and Agreements, requested
feedback on the revised language before it was finalized from:

¢ Judith Kindell, Senior Technical Advisor to the Director, EO;

e Sharon Light, Senior Technical Advisor to the Director, EO; .

¢ Nancy Marks, Senior Technical Advisor to the Commissioner, Tax Exempt and
Government Entities;

¢ Lois Lerner, EQ Director; and,

* Cindy Thomas, Determinations Unit Program Manager.

50) Did any official from the office of the president or the White House have any form of
communication with any IRS official employed in the Tax Exempt and Government
Entities Division between January 20, 2009 and the present?

List the days any communication occurred and the form it took (i.e., phone, email, in
person, etc.)

We have no knowledge of any communications between the White House and any
employee in the Tax Exempt and Government Entities Division.

51) Did Colleen Kelley, Frank Ferris, or any other officer, president, vice president, or
official of the National Treasury Employees Union contact any supervisor or manager in
the Tax Exempt and Government Entities Division, or the Chief Counsel’s Office, or the
Commissioner of the IRS (or his deputies or Chief of Staff), or the office of the Deputy
Commissioner for Services and Enforcement between January 1, 2010 and January 1,
2013.

We have no knowledge of any communications between any of the listed people and any
employee in the Tax Exempt and Government Entities Division.
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32) Did any employee of the Treasury Department (excluding the IRS) who was appeinted by
the President have any form of contact with any employee of the Tax Exempt and
Government Entities Division between January 1, 2010 and May 1, 20137

List the days any communication occurred and the form it took fi.e., phone, email, in
person, etc.)

We have no knowledge of any communications between Presidential appointees at the
Department of the Treasury and any employee in the Tax Exempt and Government
Entities Division.
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2011724 FW TIGTA DOCUMENT REQUEST

From: Paz Holly O <Holly.O.Paz@irs.gov>

Sent: Monday, July 23, 2012 3:06 PM

To: Seidell Thomas F TIGTA; Medina Cheryl § TIGTA
Subject: FW: TIGTA DOCUMENT REQUEST

From: Thomas Cindy M

Sent: Thursday, July 19, 2012 4:51 PM
To: Paz Holly O
Subject: TIGTA DOCUMENT REQUEST

From: Seto Michae! C

Sent: Sunday, July 24, 2011 11:25 AM

To: Thomas Cindy M

Subject: FW: Drafting the list of items for EOD to look for on Political Advocacy Cases
Hi Cindy,

We wiif be working on the list.

Mike

From: Seto Michael C

Sent: Sunday, July 24, 2011 11:22 AM

To: Goehausen Hilary; Lowe Justin

Cc: Ghougasian Laurice A; Megosh Andy; Gradniteky Steven

Subject: Drafting the list Contact Person for EOD Political Advocacy Cases

Hitary and Justin,

As pan of that discussion, we also concluded that we should draft a list of things for EOD agents to look
for when working these types of advocacy cases.

Hilary, can you werk with Justin, i.e. you draft and Justin reviews. When you both are done, | like to look
at it, and your managers (Andy and Laurice/Steve) should also look at it too. Thanks, Mike

From: Seto Michael C

Sent: Saturday, July 23, 2011 4:58 PM

To: Lowe Justin; Goehausen Hilary; Hull Carter C

Ce: Megosh Andy; Kastenberg Elizabeth C; Lieber Theodore R; Salins Mary J; Ghougasian Laurice A;
Grodnitzky Steven; Shoemaker Ronald J

Subject: Contact Person for EOD Political Advocacy Cases
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Hi Everyone,

Per our discussion several weeks ago, tha contact person for EOT for all political ativocacy casss
pending in EOD is Justin Lowe. Justin will work with Hitary Goehausen and Chip Hull, who

are infliators on political advocacy cases pending in EOT. { will notify Cindy. If you have any questions,
let me koow.

Thanks,

Mike
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20110804 FW ADVOCACY WORKSHEET

From: Medina Cheryl J TIGTA

Sent: Thursday, June 06, 2013 11:29 AM
To: Medina Cheryl ] TIGTA

Subject: FW: Advocacy Checksheet

From: Paz Holly O [maifte:Holly.0.Paz@irs.gov]
Sent: Tuesday, July 24, 2012 7:01 AM

To: Seidelt Thomas F TIGTA; Medina Cheryl ] TIGTA
Subject: FW: Advocacy Checksheet

From: Paz Holly O

Sent; Monday, Aprit 23, 2012 5:40 PM
To: Light Sharon P

Subject: FW: Advocacy Checksheet

Frony: Paz Holly O

Sent: Thursday, August 04, 2011 9;12 AM
To: Lowe Justin; Fish David L; Seto Michael C
Subject: RE: Advocacy Checksheet

Yes.

From: Lowe Justin

Sent: Thursday, August 04, 2011 9:11 AM
Yo: Paz Holly O; Fish David L; Seto Michael C
Subject: Advocacy Checksheet

Hi All,

Do we plan to have Counsel fook over the checksheet for the advocacy orgs. before we send it to
Determs?

Thanks,

Justin
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20110921 FW ADVOCACY ORG. GUIDESHEET

From: Seidell Thomas F TIGTA

Sent: Thursday, May 30, 2013 11:17 AM

To: Seidetl Thomas F TIGTA

Subject: FW: Advocacy Org Guidesheet Draft - updated

Attachments: Advocacy Org Guideshest 11-3-2011.doc

From: Paz Holly O [mailto:Holly.Q.Paz®irs.qov]

Sent: Tuesday, July 24, 2012 12:00 PM

To: Seldell Thomas F TIGTA; Medina Cheryl 3 TIGTA
Subject: FW: Advocacy Org Guidesheet Draft - updated

From: Fish David L

Sent: Monday, July 23, 2012 1:07 PM

To: Paz Holly O

Subject; FW: Advocacy Org Guidesheet Draft - updated

From: Goehausen Hilary

Sent: Thursday, November 03, 2011 1:11 PM

To: Kindell Judith E; Miller Thomas J; Fish David L

Ce: Seto Michael C; Grodnitzky Steven; Lowe Justin; Kastenberg Elizabeth C; Hull Carter C
Subject: Advocacy Org Guidesheet Draft - updated

Hellg,

Attached is an updated version of the draft Advocacy Org Guidesheet that Cincinnati requested
and has been asking us for. | received edits from Chip and have incorporated them into this draft,
if anyone else has any suggestions/ravisions/ete. please make them as soon as possible so that
naxt sleps can be taken, if | can gat any additional edits by next Wadnesday, November 9, that
would be much appraciated and then next steps can be determined. | think the draft is in great
shape and would be baneficial tc EOD. Please lat me or Justin know if you have any guestions,
comments or concems.

Thanks,
Hilary

Hilary Goehausan

Tax Law Specialist

Exempt Organizations
Technical Group 1

1111 Constitution Ave., NW
Washington, D.C. 20224
p:202.283.8915

f: 202.283.8937
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ilary.Qoeh: n@dirs.goy

From: Goehausen Hilary

Sent: Wednesday, September 21, 2011 4:30 PM

To: Kindell Judith E; Miller Thomas J; Hull Carter C; Kastenberg Elizabeth C
Cc: Seto Michael C; Fish David L; Grodnitzky Steven; Lowe Justin

Subject: Advocacy Org Guidesheet draft

Hello,

Attached please find a draft of the Advocacy Org Guideshest that Justin and | have been putting
together. Please review and provide us with any and all comments and suggestions you have.

if you have any questions, please et me know.

Thanks,
Hilary

Hilary Goehausen

Tax Law Specialfist

Exempt Organizations
Technical Group 1

1111 Constitution Ave., NW
Washington, D.C. 20224

p: 202.283.8215

f: 202.263.8937

Hilary. Goehausen@®irs.goy
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Advocacy Organizations Guide Sheet

Many different types of exempt organizations engage in advecacy in compliance with the
applicable tax laws. However, it can be challenging to distinguish between permissible
and impermissible types of advocacy; analyzing cases involving these issues is extremely
fact-intensive.

This guide sheet aids agents working these cases in differentiating between types of
advocacy, reminds them of the advocacy rules pertaining to various categories of exempt
organizations, and provides a checklist of facts to gather and indicators of various types
of advocacy.

PART 1: THREE TYPES OF ADVOCACY:

This guide sheet breaks down the broad concept of advocacy into three categories:
political campaign intervention, lobbying, and general advocacy. They are defined as
follows.

1} Political Campaign Intervention:

An organization engages in pofitical campaign intervention when it participates or
intervenes in (including the publishing or distributing of statements), any political
campaign on behalf of (o in opposition to) any candidate for public office. This
includes attempts to influence political campaigns through both direct and indirect
support of, or opposition to, a candidate.

2) Lobbying:

An organization engages in lobbying, or legislative activities, when it attempts to
influence specific legisiation by directly contacting members of a legislative body
{federal, state, or local), or encouraging the public to contact those members,
regarding that legislation. An organization also engages in lobbying when it
encourages the public to take a position on a referendum. Lobbying is distinguished
from political campaign intervention because lobbying does not involve attempts to
influence the election of candidates for public office.

3) General Advocacy:

An organization engages in general advocacy when it attempts to (1) influence public
opirion on issues germane to the organization’s exempt purposes, (2) influence non-
tegislative governing bodies (e.g., the executive branch, regulatory agencies), of (3)
encourage voter participation through get out the vote drives, voter guides, and
candidate debates in a nonpartisan, neutral manner. General advocacy generally
includes all other types of advacacy other than political campaign activity and
lobbying.
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Part 2: TYPES OF ADVOCACY ORGANIZATIONS:

The organizations that most commonly engage in advocacy are 501(c)(3), (4), (5), and (6}
organizations and 527 organizations. Below are the rules governing which types of
advocacy these organizations can engage in, along with a chart summarizing that
information.

1) IRC 501(c)(3) organizations:

» Organizations described in 501(c}(3} are organized and operated exclusively
for charitable, religious, educational, scientific, testing for public safety,
literary, or educational purposes, or o foster national or international amateur
sports competition, or for the prevention of cruslty to children or animals.
They can engage in an insubstantial amount of lobbying.

They are absolutely prohibited from engaging in any type of political
campaign intervention.

» Thaey can engage in an uniimited amount of general advocacy as long as itis
educational.

2} IRC 501(c){4) organizations:

« Social welfare organizations described in IRC 501(c){4) are organized and
operated exclusively for the promotion of social welfare, which involves
promoting the common good and general welfare of people in the
community.

They can not be operated for profit.

They can engage in limited political campaign intervention. Political
campaign intervention does not further (¢){4) purposes; therefore political
carnpaign activity, along with all other non-(c)(4) activities, cannot make up
an organization’s primary activities.

« They can engage in lobbying as their primary activity if their legisiative
activities are related to their specific exempt purposes.

* They can engage in an unlimited amount of general educational advocacy
as long as the activities are related to their exempt purposes.

3} IRC 501{c)(5) organizations:

» Organizations described in IRC 501(c){5) must be organized and operated
for the purpose of betiering the conditions of those engaged in labor,
agricultural, or horticultural pursuits.

« They can engage in unlimited general advocacy.

s They can engage in unlimited lobbying, so long as the lobbying is conducted
with regard 1o issues that are related to their exempt purpose.
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» They can engage in limited political campaign intervention. Political
campaign intervertion does not further (c)(5) purposes; therefore political
campaign activity, along with all other non-(c){5} activities, cannot make up
an organization's primary activities.

4) IRC 501(c)(6) organizations:

» Business league organizations described in 501(c}(6) are associations of
persons with a common business interest and their purposes must be to
promote this common interest.

» They can not conduct a regular frade or business for profit.

» They can engage in unlimited general advocacy.

« They can engage in unlimited lobbying, so long as the lobbying is on issues
related fo their exempt purpose.

» They can engage in limited political campaign intervention. Political
campaign intervention does not further (C}{6) purposes; therefore political
campaign activity, along with all other non-(¢)(8) activitias, cannot make up
the organization’s primary aciivity.

5) IRC 527 organizations:

« Political organizations described in 527 are organized and operated for the
primary purpose of engaging in political campaign intervention, including
influencing or attempting to influence the selection, nomination, election, or
appointment of any individual to any Federal, State, or local public office or
office in a political organization, or the election of Presidential or Vice-
Presidential electors, whether or not such individual or electors are selected,
nominated, slected, or appointed.

« They can engage in an unlimited amount of political campaign intervention.

+ They can engage in lobbying, but would be taxed on that activity.

¢ They can engage in general advocacy, but would be taxed on that activity.

IRC 501(c)(3) IRC 501(c)(4), (c)(5), IRC 527
and (c)(6)
Receive tax- YES NO NO
deductible
charitable
contributions
Engage in political NO LIMITED; YES
- campaign Must Not Constitute
intervention Primary Activity Of
COrganization
Engage in lobbying LIMITED; YES; LIMITED
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(i.e. legislative Must Not Be Uniimited Amount I
activity) Substantial in Furtherance of
Exempt Purposes
Engage in general YES; YES; LIMITED
public advocacy not | Permitted As An Unlimited Amount if

related to legislation
or the election of
candidates

Educational Activity

in Furtherance of
Exempt Purposes

Part 3: ADVOCACY INDICATORS:

Distinguishing between types of advocacy requires knowledge of all the pertinent facts
and circumstances. Therefore, careful and full development of a case is often required to
gather very specific facts. The following are facts about an organization’s activities that
can be helpful in distinguishing between different types of advocacy:

«  What does the organization consider 1o be its exempt purpose(s)?

o How much time is devotad to each purpose?

o How many financial resources are devoted to each purpose?

o In what order of importance does the organization consider its exempt
purpose? From most important to least important?

» What are the sources of the organization's income?
« Does the organization engage in fundraising activities? If so, what are the specific

details, including:

o Copies of all solicitations the organization has made regarding fundraising,
including fundraising that occurs in an election year and non-ejection year.
o Copies of all documents related to the organization's fundraising events,

including pamphlets, flyers, brochures, webpage solicitations.

o How much of the organization’s budget Is spent on fundraising? Determine
the sources of fundraising expenses.
» How daes the organization use its income? Are there detailed break-downs of

these expenses?

s How many employees doss the organization have? How many volunteers?
o Are employees full-time, part-time, or seasonal? Explain.
o if employees are part-time, when did/do they work?
o lf employees are seasonal, during what season {months) did/do they work?
»  How many employees and volunteers are/were devoted to each activity of the
organization throughout the year?
« How many and what sort of resources are devoted to volunteer activities?
» Does the organization conduct educational events, discussion groups or similar
events? If so, what are the specific details, including:

o Copies of all materials distributed with regards to the svent.

o When have the events taken place or plan to fake place?
o How much of the organization’s resources and budget are devoted to these
activities? What is the breakdown of expenses?
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Does the organization publish or distribute materials or conduct other
communications that are prepared by or reviewed by another organization?
Is the organization associated with any other IRC 501{c)(3), 501{c}{4) or 527
organizations? If so, describe in detail the nature of the relationship(s).

o Doas the organization waork with those organization(s) regularly? Describe
the nature of the contacts.

o Do you share employees, volunteers, resources, office space, etc. with the
organization(s)?

Does the organization conduct candidate forums or other events at which
candidates for public office are invited to speak? If so, what are the details,
including the nature of the forums, the candidates invited to participate, the
candidates that did participate, the issues discussed, the time and location of the
event.

o Are there copies of all materials distributed regarding the forum and
provided at the forum, including any internet material discussing or
advertising the forum?

Have any candidates for public office spoken at a function of the organization? if
so0, what are the names of the candidates, the functions at which they spoke, any
materials distributed or published with regard to their appearance and the svent,
any video or audio recordings of the event, and a transcript of any speeches given
by the candidate(s)?

Doss the organization, or has it ever, conducted voter education activities,
including voter registration drives, get out the vote drives, or publish or distribute
voter guides? if so:

o Whatis the location, date and time of the events.

o Who on the organization's behalf has or will conduct the voter registration or
get out the vote drives?

o How many resources {funds/employees/volunteers) are devoted to the
activity?

o Are there copies of all materials published or distributed regarding the
activities, including copies of any voter guides?

Does the organization engage in business dealings with any candidate(s) for public
office or an organization associated with the candidate, such as renting office
space or providing access to a membership list? If so, what is the relationship in
detall and are there any contracts or other agreements documenting the business
relationship?

Does the organization attempt to influence the outcome of spscific legisiation?

o Are there copies of all communications, pamphlets, advertisements, and
other materials distributed by the organization regarding the legisiation?

o Does the organization conduct media advertisements lobbying for or against
legislation? Are there copies of any radio, television, or internet
advertisements relating to the organization’s lobbying activities?

o Does the organization directly or indirectly communicate with members of
legislative bodies? {f so, determine the amount and nature of the
communication.
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Below are indicators used when determining whether an IRC 501(c)(3), IRC 501(c){(4), (5)
or (c)(6), or IRC 627 organization is engaging in (1) political campaign intervention, (2)
lobbying (legislative activities}, or (3) general advocacy.

Section 1: Political Campalgn Intervention

The following are indicators of political campaign intervention:
Yes No

A. | Is there a “candidate” for “public office?” This is an individual who:

+ Offers himseif, or

+ s propased by others

« As a contestant for elective public office, whether national, state,
or local public office.

An individual who has not yet announced an intent fo seek election to
public office may still be considered to have offered himself or herself as
a candidate for office. Has the individual taken sufficient steps prior to
announcing an intent {o seek slection, so that he or she may be
considered to have offered himself or herself as a candidate for public
office?

Have others proposed the individual as a candidate for public office,
even if the individual has announced an intention of not seeking election
to the office? Some action must be taken to make one a candidale, but
the action need not be taken by the candidate or require his consent.
This would include statements in opposition to a candidate for office,
even before that candidate has necessarily declared themselves as a
contestant for office.

B. | Is the candidate seeking an office to which hs or she must be elected,
as opposed to appointed? The political campaign intervention
prohibition applies only 1o ¢campaigns for offices to which a candidate
must be elected. Factors Indicating an elective public office include:

» The position was created by statute

» The position is continuous

» The postition is not contractual

» The position is for a fixed term of office

* The office requires an oath of office

C. | Does the organization publish andfor distribute written or printed
statements, including communications made on the intemet, in favor of
or against a candidate for public office? This includes material prepared
by the organization itself or by other organizations or individuals.

Do materials distributed by the organization encourage members to vote
for or against a candidate? :

Has the organization criticized or expressed support for a candidate on
their website or through links to ancther website?

Has the organization made oral statements in support of or in opposition
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to a candidate for public office?

Doss the organization encourage individuals to vote for or against a
particular candidate?

Organizations are not prohibited from speaking about moral, social, or
economic issues duting election periods. However, consider the facts
and circumstances to determine whether the organization is
surreptitiously intervening in a political campaign under the pretext of
speaking to moral, social or economic issues by tying its message to the
election in a manner that expresses a preference for a candidate or
candidate.

Does the organization reference a candidate by use of “code words” or
other references to identify a candidate, such as "Republican,”
“Democrat,” “pro-life,” “pro-choice,” etc.?

« Are such references coupled with reasonably overt indications
that the organization supporis or opposes a particular candidate
or candidates in an election?

« Does the communication contain a relatively clear directive,
based on the facts and circumstances, that enables the recipient
to understand the organization’s position on a candidate or
candidaie?

Has the organization established or does it operate a political action
commitiee (PAC)?

Has the organization made contributions to a political action committee
(PAC)?

Does the organization provide or solicit money or other support for a
candidate or a political organization?

Does the organization place signs on its property supporting or opposing
a candidate?

Does the organization rate candidates, even on a nonpartisan basis?

Have organization leaders made comments in an offigial publication of
the organization or at official functions of the organization indicating
support for or opposition fo a candidate?

Doas the organization conduct business dealings in a manner favoring a
candigate or candidates, such as by renting facllities at different rates or
providing/denying access to its membership list?

Personal Endorsements: Organization leaders may endorse or oppose
a candidate in their personal capacity, and not in their official capacity.
The following are indicators that the organization leader is speaking in
his or her personal capacity and not in their official capacity:
« Do the organization leader's staternents appear in a publication
that is not an official publication of the organization?
o s the ad or publication paid for by the individual himself or
herself, and not by the organization?
+ s the organization leader’s title and affiliation with the
organization used for identification purposes only, and not to
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indicate support by the organization?

Candidate Forums: The presentation of public forums for candidates to
speak or debate is not in and of itself prohibited political campaign
intervention, but may be a permissible method of educating the public
(See Rev. Rul. 66-256; Rev. Rul. 74-574; Rev. Rul. 86-95). Al the facts
and circumstances must be considered and the presence or absence of
one factor is not determinative. Consider the following factors when
determining whether the forum is operated in a manner that may
constitute prohibited campaign intervention or a permissible educational
event:

» Does the organization operate the forum in a manner indicating
blas or preference for one candidate or candidates over others,
such as through biased questioning?

+ Has the organization indicated support for or opposition to a
candidate (e.g., such as when the candidate is introduced)?

« Does the organization invite only candidates who share the same
position as the organization to participate?

¢ Does the organization provide an equal opportunity for all
candidates to participate?

» Does the organization provide equal amounts of time for each
candidate to answer questions and express their views?

« Are questions prepared and presented by a nonpariisan,
independent panel or moderator?

» Does the moderator comment on questions or otherwise make
comments that imply approval or disapproval of a candidate?

» Does the organization maks statements that the views expressed
are those of the candidates and not of the organization, and/or
that the organization does not endorse any candidate or
viewpoint?

+ Do the topics discussed cover a broad range of issues that are of
interest to the public?

e Are the candidates asked to agree or disagree with positions,
agendas, platforms, or statements of the organization, indicating
prohibited campaign intervention?

Candidate Appearances: Has a candidate spoken at an official
function of the organization in his or her personal capacity or capacity as
a political candidate? Depending on the facts and circumstances an
organization may invite political candidates to speak at its events without
jeopardizing its tax-exempt status (See Rev, Rul. 2007-41), When
determining if prohibited political campaign intetvention occurred,
consider the following:
s Was the candidate invited to speak al the organization’s eventin
his or her capacity as a political candidate?
s Did the organization provide an equal opportunity to participate to
political candidates seeking the same office? {Consider the
nature of the event, such as if the organization invites one
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candidate {o speak at a well attended event but invites an
opposing candidate 1o speak at a sparsely attended event, This
could constitute prohibited campaign intervention even if the
manner of presentation for both speakers is otherwise neutral.)

¢ Did the organization indicate support for or opposition to the
candidate (including during candidate introductions,
communications concerning the candidate’s attendance,
including any materials distributed during the event)?

+ Did any political fundraising ocour?

Did the candidate appear or speak at an organization event in a non-
candidate capacity? (See Rev. Rul. 2007-41) The candidate’s
presence at a public event, such as a lecture, concert, or worship
service does not by itself indicate the organization is engaged in
prohibited political campaign intervention. The following factors should
be considered when determining if prohibited political intervention
occurred:

« is the candidate publicly recognized by the organization or a
representative of the organization during the event as a candidate
for public office?

» Did the organization clearly indicate the capacity in which the
candidate is appearing and does not mention the individual's
political candidacy or the upcoming election in any
communications announcing the candidate’s attendance at the
event?

+ s the individual chosen to speak solely for reasons other than his
or her candidacy, such as their status as a public figure aside
from being a political candidate, the individual currently holds or
previously held a public office, is considered an expert in a non-
political field, is a celebrity, or has led a distinguished military,
lsgal or public service caresr.

« Has any campaign activity occurred in connection with the
candidate’s attendance?

Voter Guides: Certain “voter education” activities conducted in a non-
partisan manner may not constitute prohibited political campaign
activity, but may be permissible educational activity. The following are
indicators that a voter guide constitutes prohibited political campaign
activity, and not permissible educational activity:

« Are incumbents identified as candidates for re-election?

* Are incumbents’ positions compared to the positions of other
candidates or the organization’s position in a biaged manner?

» {5 the voting guide distributed close in time to an election?

« s the voting guide primarily concerned with a narrow range of
tssues of importance to the organization (e.g. such as land
conservation or abortion) as opposed to reporting on all
legislation voted on by the candidates or of importance to the
electorate?
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« s the voting guide widsly distributed among the electorate during
an election campaign as opposed to the organization’s
membsership?

« Does the voting guide include only the voting records of
candidates for office?

« Doaes the voting guide include the voting records of candidates in
a partisan manner, such as by ranking them according to whether
their vote aligns with the organization’s position on the issue?

+ Does the voling guide contain editorial comments by the
organization?

» Does the voting guide contain express or implied approval or
disapproval of a candidate’s voting record?

l. | Candidate Questionnaires: Depending on the facts and circumstances
a candidate questionnaire published by an organization may constitute
permissible educational activity as opposed to prohibited political
campaign intervention. The following are indicators that the
organization’s questionnaires constitute prohibited campaign
intervention:

¢ Does the candidate questionnaire contain editorial comments by
the organization?

« Does the candidate questionnaire include only issues of
importance to the organization itself and not fo the general
public?

« Does the guestionnaire contain express or implied approval or
disapproval of candidate responses?

Section Ii: Lobbying

The tollowing factors are Indicative of lobbying (i.e. legisiative activities):

Yes

No

A. | Is the organization attempting to influence legislation or a legislative
proposal?

» Legislation includes acts, bills, resolutions, referendums,
initiatives, legislative confirmation of an appeintive office,
constitutional amendments by Congress, state legislatures, local
coungcils or similar governing bodies or by the publicin a
referendum, initiative, constitutional amendment or similar
procedure.

« Lobbying does not include atterpts to influence (1) regulations or
{2) administrative matters.

B. ! Is there “action” being taken with reference to the lsgislation?
+ Action includes introduction, amendment, enactment, defeat, or
repeal by legisiative bodies or the public.
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Does the organization engage in “direct lobbying?”

Is the organization trying fo influence legislation by directly
contacting members or employses of a legisiative body?

Does the organization communicate with government officials or
employeas who can affect legislation?

Do the communications refer to specific legislation?

Do the communications reflect the organization’s specific views
on legislation?

Does the organization advocate a position on a specific act, bill,
or resolution?

Does the organization engage in “indirect” or "grassroots” lobbying:

*

Does the organization attempt to influence legistation by
influencing the public’'s opinion on specific legislation?

Does the communication refer to specific legislation?

Does the communication reflect a view or position on the
legislation?

Daes the communication {o the public include a “call to action”
such as providing the address for the legisiature, using a petition
or tear-off postcard to communicate with the legislature or
specifically identifying a legislator who will be voting on the
proposed legislation and his or her position on it, or encouraging
the public to contact members of a legisfative body for purposes
of suppotting, opposing or proposing legislation?

Section Ill: General Advocacy

The following are indicators of general advocacy:

Yes No

A

»

Is the organization attempting to influence public opinion on
issues, rather than attempting to influence the election of
candidates for public office or specific legislation?

Is the organization attempting to influence non-legislative
goveming bodies {e.g., the executive branch, regulators)?

Is the organization engaging in nonpartisan, neutral voter
educational activities? These may include get out the vote drives,
encouraging voler registration, encouraging voter participation,
candidate debates and forums, and the distribution of voter
guides if conducted in a nonpartisan and neutral manner. (Refer
1o the subheads above for criteria when considering whether
these voter education activities are conducted in a nonpartisan
manner.) )

Does the organization engage in "educational” activities? (See Rev.
Proc. 86-43). The term “educational” relates to:

L 4

The instruction or training of an individual for the purpose of
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improving or developing his capabifities, or
» The instruction of the public on subjects useful 1o the individual
and beneficial 1o the community,

Is the organization advocating a particular position or viewpoint? If “Yes®
to the following, the activity may qualify as permissible egucational
activity:
= Does the organization present a sufficiently full and fair exposition
of the pertinent facts that aid the listener or reader in the learning
process?
« Does the organization provide a factual background for the
_viewpoint or position being advocated?

The organization’s presentations should avoid the following factors in
order to be considered educational:

« Do the organization's presentations avoid expressing conclusions
more on the basis of strong emotional feelings than of objective
evaluations?

s Does the organization avoid presenting viewpoints or positions
unsupported by facts and this is a significant portion of the
organization's communications?

+ Does the organization avoid presenting facts purporting to
support its viewpoints or pesition made in a distorted manner?,

» Does the organization avoid making substantial use of
inflammatory and/or disparaging terms?




BOLO lteration History

Current Political
fssues

128

BOLO ITERATIONS SHEET

TEGE ECD

Political action type organizations involved in
tiriting/expanding government, educating on the
constitution and bilf of rights. Sociat economic reform /
movement Note: typical advocacy type lssues that
are currently tisted on the Case Assignment Guide
{CAG) do not meet these criteria unliess they are
also involved In activities described above.

Forward case to Group 7822, Stephen
Seok is the conrdinator.

04/30/2012

Tea Party movement are applying for exemption under|
501¢c)(3) or 501(c)4).

07127111  Advocacy Orgs Organizations nvolved with political, lobbying, or Forward case to Group 7822. Ron Belt [Open
advocacy for exemption under 501(c)(3) or S0T{c)(A). is coordinating cases with EO Tech-
Justin Lowe.
07/11/11 B y Orgs O izati involved with political, lobbying, or Forward case to Group 7822 Ron Bell 10pen
advocacy for exemption under 501(C)(3) or 50T(C)4). is coordinating cases with £O Tech-
Chip Hull,
02/02/11 Tea Party QOrganizations involved with the Tea Parly Eb-1 Forward case 1o Group 7822, Ron Bell {Open
applying for exemption under 501(c)(3) or 501{cH4). i . Cases are being
coordinated with EO Tech- Chip Hull.
11/16/10 Tea Party These case involve various local organizations in the  jEM1 [Any cases should be sent to Group Open
Tea Party movement are applying for exemption under 7822, Ron Bell is coordinating. These
501(c)(3) or 501(E)4). cases are currently being coordinated
with EOT.
{GB/12115 Tea Party These case involve various local organizations in the  [Ei1 Any cases should be sent to Group Open

7822. Liz Mofacre is coordinating.
These cases are currently being
coordinated with EOT.

BOLO iterations Sheet Rec'd 5-17-12(2)
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TEGE EQD

These case imvolve various local organizations in the  |E1-1
Tea Party movement are applying for exemption under
501(c)3) or 501{c){4).

04730/2012

Y cases show
7825, Liz Hofacre is coordinating.
These cases are currently being
coordinated with EOT.

20101

Coordinate with group 7825 Opened

BOLO lterations Sheet Rec'd 5-17-12 (2)
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20120425 FW CLEANUPS REVISION

From: Medina Cheryl ] TIGTA

Sent: Monday, May 20, 2013 12:20 PM

To: Medina Cheryl ) TIGTA

Subject: FW: Clean-ups & Revisions to Guide Sheet
From: Paz Holly O [mailto:Holly.O.Paz@irs.gov]

Sent: Tuesday, July 24, 2012 1:56 PM
To: Seidell Thomas F TIGTA; Medina Cheryl J TIGTA
Subject: FW: Clean-ups & Revisions to Guide Sheet

From: Spelimann Don R

Sent: Wednesday, April 25, 2012 3:48 PM

To: Lerner Lofs G; Marks Nancy ); Paz Holly O; Kindell Judith E; Fish David L; Megosh Andy; Lowe Justin;
Goehausen Hilary; Urban Joseph J

Ce: Judson Victoria A; Cook Janine; Brown Susan D; Marshail David L

Subject: Clean-ups & Revisions to Guide Sheet

We just can't seem to keep our hands off this thing (or stop thinking about it). You'll see a fair amount of
red here. Bul it's predominantly clean-up, more consistency in language, some rephrasing (political now
ahead of lobbying throughout), added precision and clarity (we hope), and better conformity to the
published ruling examples. We also removed, combined, or massaged a number of factors thal were
neutral (or unnecessary} free-standing.

The first document is clean, only containing the discrete comment windows from before.

The second is red, white and black,

Please lot us know if you have questions or would like to discuss anything.

Don & Crew
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Reviewing Section 501(c)(3) and 501(c){4) Exemption Applications
(Political Campaign Intervention and Lobbying)

OVERVIEW

This document provides information to assist you in processing the exemption
applications under sections 501(0)(3) and 501(c){4) of organizations that indicate they
may participate or intervene in a political campatgn {*political cargfié ign intervention”), or
attempt to influence legislation {“lobbying™." This document elp you screen your
applications for organizations that may engage in political califigign | i
lobbying, decide which activities may require further cas: 3 nt and which facts to
develop, and determine whether a particular activity i
intervention or lobbying.

Questions on case development and appliqa g law shiguid be direc
Organizations Technical.

This document contains the following sections:

1. Definitions of political campaign® |
2. Rules on political campaign inter i ection 501(c)(3) and
section 501{c}{4) organizations
3. A separate guide
intervention or

PART 1: DEFINITION

or the making of oral statements on behalf of orin
ndidate. [§ 1.501{cH(3)-1({cHIN)]

! This document is not designed for use in processing exemption applications under § 501(c)(5} (labor,
agricultural, or horficultural organizations) or § 501(c}(8) (business leagues). The guide sheets retating to
specific types of activities conducted by § 501{c}{4) organizations may be relevant for gathering Information
from these organizations.
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2) Lobbying:

« Contacting, or urging the public to contact, members of a legislative body for
the purpose of proposing, supporting, or opposing legislation; or

= Agdvocaling the adoption or rejection of legisiation.
» Legislation includes action by the Congress, by any State legislature, by any

lacal council or similar governing body, or by the pubfi referendum
initiative, constitutional amendment, or similar proc

« Lobbying does not include engaging in nonpa Malysis, study, or research
and making the resuits thereof available to

+ Organized and operated excl
specified purposes. {§ 501 (c)

ote socxal waelfare. [§ 1.501(¢c
1-530]

(C)}{3}-1(c)(3)(flush); Rev. Rul.

2 Organizations deseribed in § 301(0) (other than § 504{c)(3)) are subject to special reporting rules regarding their
pohma] and lobbying activites and may be subject to tax on those activities. See § 327 and § 6033¢e).

ior private foundations, even insubstantial lobbying activities are subject to penalty excise taxes. §§ 4945(e}]

¥ A § 501{c) organization that makes expenditures for political organization “exemapt function™ activity as defined in
§ 527(¢} is subject to tax on the organization’s net investment income, up to the amount of the “exempt function”™
expenditures, [§ S27(D]
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PART 3: GUIDE SHEETS FOR SPECIFIC ACTIVITIES

Below are separate guide sheets for certain activities that may be political campaign
intervention or lobbying. Use the guide sheet only if the organization indicates that it may
engage in that specific activity.

The guide sheets will help you screen your applications for organizations that may
engagse in political campaign intervention or lobbying, decide whigiliactivities may require

activity is political campaign intervention or lobbying. The heets each presenta
specific set of facts.in which an activity generally is {or g ot) poiitical campaign
intervention or lobbying. For all other situations, the gyt indivi
you to consider and develop. The facts are listed b
not to show) political campaign intervention or | g. a citation to
revenue rulings or other legal authorities 1o cos 3

h contain les that illustrate h it paign
intervention and lobbying to these activities. S

Your determination is based on all thigfacts and circus . No one fact determines
whether an activity is political campaig . I an organization
engages in muitiple activities, the intera

.o--{ Commeant [AS]: Add an instruction to call EQ
tochnical if the spplication has pessible campaign o
Iobbying activities other than thoss activities

sddressed in the spocific guide sheots?

Guide Sheet | i with the | Public on L
issues {for Sb
+ Gulde Sheet8: C lons with Officials on Lagislative
1ssues {for Section 501(c)(3) Organi Only)
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Guide Sheet 1: Voter Guides

Certain voter education, including the preparation and distribution of certain voter guides,
condugted in a non-partisan manner, may not constitute political campaign intervention.
[Rev. Rul. 2007-41] _ er hand, an organization that publishes a compilation of .-
candidate positions

Comment [AZ]; The revenve calings cited fm s |
ocumaent wre § 30NN rultings. Theydonat
specifically address, or state that they apply to,

intervention if the questionnaire used to solicit candidate positions or the voter guide itself § 501{c)(4) organizations. This documerd applics
shows a bias or preference in content or structure with respect to the views of a particular o politos] campiign ifervetion and lobbying in
candidate. [Rev. Rul. 78-248] The timing and manner of distribution also are  the regulations under §§ S01(c)3) and (cX4). !
relevant to determining whether the organization is en in™political campaign

intervention. [Rev. Rul. 80-282}

Use this guide sheet only if the organization indicates tha§ may
voter guides. This guide sheet will halp you scree ization

Parts A and B present a specific set of facts in which
political campaign Intervention and gogaally are not. P
consider and develop for all other situd
o show, or tend not to show, political
references.

cantains a list of facts to
by whether they tend
D contains legai

bjects, the publication contains no
amu structure of the publication do not imply
py members or their voting records {Rey. Rul. 76-248,

nds a questionnaire to all candidates for the same public
gstaternent of their positions on a wide variety of issues; it

N\ espoglls in a voter guide it makes generally available to the public;
it selects th ffor their importance and interest o the elactorate as a whole;
and neither thiusstionnaire nor the voter guide, in form or content, shows a bias
efor any candidate. [Rev. Rul. 78-248, Situation 2]

B. Voter guide activities generally are political ign interventiol ither:

1. The organization sends a questionnaire evidencing bias on certain issues to
candidates for public office, and it uses the responses to prepare a voter gulde that
it distributes during an election campaign [Rev. Rul. 78-248, Situation 3]; or
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2. The ization publi ilation of the voting records of incumbents
on a narrow range of i sssues, snd it widely distributes the pubiication among the
electorate during an election campaign. {Rev. Rul. 78-248, Situation 4]

C. Voter Guidss -- Facts to Consider and Develop

Below is a list of facts that tend to show whether a voter guide activity is (or is not)
political campaign intervention. The facts are listed separately for guides on the positions
of candidates for public office and guides on the voting records of mbents. Consider
all the facts and circumstances. No one fact determines whe! r guide activity is
polmcal campaign intervention. The legal references in Pal
ion. If your application contains any facts bey:
have questions on case development and applicable 12
Technical.

1. Positions of Candidates for Public Office

Does the organization i te that it may p ig g marizing the
positions of one or more candidates for public ofﬁce? O, sk‘p this section. if yes,
develop the following facts.

its #rom all candidates for the same public office a
paosition, and the organization publishes or distributes alt
prio the questionnaire in the voter guide. {Rev. Rul. 78-248,

« The voter guide covers a wids variety of issues, which the organization selects
based on their importance and interast to the electorate as a whole. [Rev. Rul. 78-
248, Situation 2]

« The voter guide does not, in content or structure, show a bias or preference with
respect to the views of any candidate or group of candidates. [Rev. Rul. 78-248,
Situation 2}

.+{ Comment [A3}; Phoase from 20046
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b. Facts tending to show that the candidate position activity is political campaign
intervention:

» The organization sends a questionnaire to all candidates for the same public office
that covers a narrow range of issues of importance to the organization, and it uses
the responses to prepare a voter guide which it widely distributes during an
election campaign. [derived from Rev. Rul. 78-248, Situations 2 & 4

anization uses the
ich 1t distributes during

+ The questionnaire shows a bias on cartain issues, and th
rasponses to the questionnaire to prepare a voter guid
an election campaign. [Rev. Rul. 78-248, Situation

+ The voter guide, in content or structure, shows with respect to
the views of any candidate or group of candi tion distributes
the gulde during an election campaign. [ . Rul. 8, Situations
182]

and the organization widely distributes the vote!
during an election campaign. {Rasyed from Rev.

2. Voting Records of incumbents

ke among the general public
3-248, Situation 4]

Does the organization indi Sh or distribute a report or
other compilation of th example, current Members of
Congress)? lfno, elop the following facts.

iepares and makes generally available to the public a
cumbents on major legisiative issues involving 2
ul. 78-248, Situation 1]

¥ ly publishes the voting records affer the close of the
d the distribution is not geared to the timing of any election.

+ The publicaﬁ contains no aditorial opinion, and its contents and structure do not
imply approval or disapp of any il bents or their voting records. [Rev. Rul.
78-248, Situation 1]

« The publication presents the voting records of all incumbents, and it does not
identify candidates for reelection. [Rev. Rul. 80-282 }

,,,.-«[conm[m]: ‘Deived from messs that this is
- mple in the clh
! by the ruling's listed factoes,
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« The format and content of the publication is not neutral because it reports on
whether the incumbent supported the organization's views, but distribution occurs
as soon as practical after the end of each legislative session, is limited to a
retatively small group consisting of the organization's normal readership, is not
targeted to particular areas in which elections are occurring, and is not timed to
coincide with an election campaign. [Rev. Rul. 80-282]

» The publication does not comment on an individual's overaﬂ qualification for public
office, or compare candidates who might be competing wil ingumbents in any
political campaign. [Rev. Rul. 80-282]

« The publication contains a statement that engi %ﬁs ;
candidate for public office, or identifies ca Yol

amf:asgn or targ ted toward
ived from Rev. Rul. 80-282]

distributed amaong the electorate during an e
particular areas in which elections are occurrin

» The publication reports on the ok
indicates whether the incumbent Sy
and is widely distributed among thdie
targeted toward par;‘ lar areas in

a election campaign or
occurring. [derived both
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Guide Sheet 2: Candidate Forums

The presentation of public forumns or debates is a recognized method of educating the
public. [Rev. Rul. 66-258] Providing a forum for candidates daes niot, in and of itself,
constitute political campaign intervention. [Rev. Rul. 74-574] However, a forum for
candidates could be operated in a manner that would show a bias or preference for or
against a particular candidate, such as through biased questioning procedures. On the
other hand, a forum held for the purpose of educating and informing the voters, which
provides fair and impartial treatment of candidates, and which d ot promote or
advance one candidate over another, would not constitute pol ifial catmpaign intervention.
{Rev, Rul, 86--95] [also cited in Rev. Rul. 2007-41]

Use this guide sheet only if the orgamzatmn indicates th mayK“
public office to speak at its events in their capacity & g‘gs%a! candi
sheetl w: il heip you screen the orgamzataon s candi ;
gdnrums require further ca
and which facts to deve!op, and determine wiéthe® part:c%ﬁr candidate

political campaign intervention.

e forums generally are
ntgms alistof facts to

Parts A and B present a specific set &f
political campaign intervention and gel
consider and develop for all other situa
to show, or tend not to show, political ca
references.

Jes each candidate an equal opportunity
riety of topics, and does not comment on
reference for any candidate. [Rev. Rul. 2007-41

6ne candidate to speak at an organization event in support of
n and does not invite any other candidates for the same
l. 2007-41 (Candidate Appearances, Situation 9}]

The grganizaj
the candidate’'s, :
pubiic office. [Re!

C. Candidate Forun;s -- Facts to Consider and Develop

Below is a list of facts that 1end to show whether a candidate forum is {or is not)
potitical campaign intervention. Consider all the facts and circumstances. No one fact
determings whether a candidate forum is political campaign intervention. The legal
references in Part D will help you make the determination. If your application contains
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any tacts beyond those listed below, or if you have questions on case development
and applicable law, contact Exempt Organizations Technical.

. Facts tending to show that a candidate forum is not political campaign interveation:

+ The organization does not comment on the qualifications of, or indicate a
preference for, any candidate during the event. [Rev. Rul, 2007-41 (Candidate
Appearances, Situation 7)]

tat thescandidates would
interest to the public.
v. Rul. 86-95]

+ The topics discussed cover a broad range of the issues
address if elacted to the office sought and that are of
[Rev. Rul. 2007-41 (Candidate Appearances, Sttu%{ n

» The organization does not indicate support for
the event (such as when the candidate |
{Candidate Appearances, Situations 7

« The candidates at the event are not asked {o'ag
agendas, platforms, or statements of the organfzgition. [Rev. Rul. 2007-41
{Candidate Appearances)} ‘

¥
» A nonpartisan, independent panel 1) 5 presented to candidates
at the event. [Rev. Rul. 2007-41 i i ;

s A nonpartisan,
2007-41 (Capg

ant on qugstions or otherwise imply approval or
&"‘be? 41 (Candidate Appearances); Rev.

fhat sponsorship of the forum is net intended as an
ndidate. [Rev. Rul, 86-95]

{Candidate Ag arances Situation 9)]

2. Facts tending to show that a candidate forum is political campaign intervention:

« The organization comments on the qualifications of, or indicates a preference for,
any candidate during the event. [derived from Rev. Rul. 2007-41 (Candidate
Appearances, Situation 7)
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+ The topics discussed at the forum do not cover a broad range of the issues that
the candidates would address if elected to the office sought and that are of broad
interest o the public. [derived both from Rev. Rul. 2007-41 (Candidate
Appearances, Situation 7) and Rev. Rul. 86-35]

+ The organization indicates support for or oppositionto a candidate during the
event {such as when the candidate is introduced). [derived from Rev. Rul. 2007-41
(Candidate Appearances, Situations 7 & 8]

o
e with positions,
. Rul. 2007-41

« The candidates at the event are asked to agree or dis
agendas, platforms, or statements of the organizati
(Candidate Appearances)}

= Questions to forum participants are not prepa :
independent panel. [Rev. Rul. 2007-41 (GdAC
Rev. Rul. 86-95]

» The moderator comments on questions or o E implies approvdl or
disapproval of a candidate. [Rev. Rul. 2007-41 didate Appearances); Rev.

« The moderator does not state tha j
%réhip of the forum is not
5d from Rev. Rul. 86-95]

» The organizagl . ides opportunity for one candidate (but not
others) to uSeW&acilit rt of his or her campaign. {Rev. Rul.
2007-41 (Candid:
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Gulde Sheet 3: Other Candidate Appearances

The gquestion whether an activity constitutes political campaign intervention may arise in
the context of a candidate appearance at an organization event. [Rev. Rul. 2007-41]

Use this guide sheet only if the organization indicates that it may be involved with any
candidate appearance. This guide sheet will help you screen any candidate appearances
at organization events for possxble political campaign intervention, decide which
candidate appearances require further case development and w Ah&facts o develop and
determine whether a particular candidate appearance may be gilitical'campaign
intervention.

are political campaign intervention and generally argy
consider and develop for all other situations. Th
to show, or tend not to show, political campaag
references.

candidates for public ofﬂce fo speak it
candidates may be political campaign

Bo07-41, (Candzdate Appearances
Candidate‘ Situation 11)]; or

ddes the individual's presence and his official title;
: reference o the individual’s candidacy or the

The individual attends an organization’s event that is open to the public; and an official
of the organization asks the crowd to support the candidate in the upcoming election.
{Rev. Rul. 2007-41, (Candidate Appearances When Speaking or Participating as a
Non-Candidate, Situation 13))]

C. Candidate Appearances -- Facts to Consider and Develop
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Below is a list of facts that tend to show whether a candidate appearance is (or Is not)
political campaign intervention. Consider all the facts and circumstances. No one fact
determines whether a candidate appearance is political campaign intervention. The legal
references in Part D will help you make the determination. If your application contains
any facts beyond those listed below, or if you have questions on case development and
applicable faw, contact Exempt Organizations Technical.

1. Fagcts tending to show that a candidate appearance is not political campaign
intervention:

» The individual was invited to appear or speak at the ation
reasons other than his or her political candidacy.
Appearances When Speaking or Participating

2007-41 (Candidate Appearances Wh%m
Candidate, Situations 10-11)] «

1 (Candidate Appearances
Huations 10-11)]

{Candidate Appearances
, Situation 11}]

« The organ
upcoming

ividual's political candidacy or the
ncing the individual’'s attendance at
gigate Appearances When Speaking or

election
Hav.

! partisan atmosphere at the event at which the
Rev. AUl 2007-41 (Candidate Appearances When
ng as a Non-Candidate)]

a candidate appearance is political campaign intervention:

« The organizatigHl indicates support for or opposition to the individual's candidacy
{including durfng introductions). [Rev. Rul. 2007-41 (Candidate Appearances
When Speaking or Participating as a Non-Candidate, Situation 13)]

» There is political fundraising at the event, or other campaign activity occurs at the
event in connection with the candidate’s attendance. [derived from Rev. Rul. 2007-
41 (Candidate Appearances When Speaking or Participating as a Non-Candidate.
Situation 11)]
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» The organization maintains a partisan atmosphere on the premises or at the event
where the candidats is present. [derived from Rev, Rul. 2007-41 {Candidate
Appearances When Speaking or Participating as a Non-Candidate))

D. Legal Reference

Rev. Rul. 2007-41, 2007-1 C.B. 1421 (Candidate Appearances When Speaking or
Participating as a Non-Candidate, Situations 10-13)

13
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Guide Sheet 4: Issue Advocacy vs. Political Campalgn Intervention

Organizations may {ake positions on public policy issues, including issues that divide
candidates in an election for public office. However, issue advocacy may function as
political campaign intervention. [Rev. Rul. 2007-41] Even if a statement does not
expressly tell an audience to vote for or against a specific candidate, an crganization
delivering the statement may engage in political campaign intervention if there is any
message favoring or opposing a candidate. A statement can idend (.4 candidate not only
by stating the candidate’s name, but alsc by other means suct shGWIng a picture of
the candidate, referring to political party affiliations, or other dislinctive features of a

| eed to be considered
to determine if the advocacy is political campaign intervernition. 2007-41]

establishes a link to ancther web site, it is respons
establishing and maintaining that link, even if it does

lves, do not necessarily
ces must be taken into

account when assessing whether a link

ISSUQ advocacy

Use this guide shest p_r_)_ly j
ity support BF oppose a candidate for public

communications (includi

gvention and generally are not. Part C contains a list
op for all other situations. The facts are grouped by whether
to show, political campaign intervention. Part D contains

r
The communication urges the public to contact an officeholder to support specific
legislation, the statement appears immediately before the officeholder is scheduled
to vote on that legisiation, the statement does not mention the election or the
candidacy of the office holder, and the issues that are the subject of the legistation
have not been raised as distinguishing the officeholder from any election
opponent. [Rev. Rul. 2007-41 {Issue Advocacy, Situation 14}]

14
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B. Issue advocacy communigations generally are political campaian intervention if:

The communication is delivered shortly before an election, identifies by name an
officeholder who is also a candidate in that election, takes a position on an issue
that has been used fo distinguish the candidates in the election, is not part of an
ongoing series of substantially simitar advocacy communications by the
organization on the same issue, and is not timed to coincide with a non-electoral
event (such as a legislative vote or other major legislative action on the issue).
[Rev. Rul. 2007-41 (Issue Advocacy, Situation15)] ’

C. Issue Advocacy Communications -- Facts to Conside

' nee in R

rt D will help
i %ﬁhose listed belaw, or if you
have quest«ons on case deve‘opment and apphcab Intact Exempt Orgamzatxons

Technical.

1.
X e saididates for a given public
office by hame 9{ . . 241 (issue Advocacy)]

« The commuﬂiﬁﬂiﬁi{
distinguishing ¢

ue that has been raised as an issue
! {Rev Rul. 2007-41 (Issue Advocacy,

aiame issue that are made independent of the timing of an
! "32007 41 (Issue Advocacy)]

ation is not delivered close in time to an election [Rev. Rul. 2007-41
{Issue Advocacy)]

» The organization has not posted anything on its web site that favors or opposes a
candidate for public office. [Rev. Rul. 2007-41 (Web Sites)]
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+ The organization's web site does not provide a direct link to a web page that
contains material favoring or opposing a candidate for public office. [Rev. Rul.
2007-41 (Web Sites, Situation 20)]

» The organization’s web site links to the website of another entity, the web site link
serves an exempt purpose of the organization (such as educating the public), and
neither the context for the link nor the relationship between the organization and
the other entity indicates that the organization was favoring or opposing any
candidate. [Rev. Rul. 2007-41 (Web Sites, Situations 19-

« The organization establishes on its web site links to
of all the candidates for a particular office and pre.

intervention:

« The communication identifies one or more cang]
name or by other means, such as addressing
issue distinguishing the candic?@éa for that office.
Advocacy, Siuation 15)] T

ue that has been raised as an
e, Rul. 2007-41 (Issue

elegtion and is not timed to
fve vote or other major

d i=sfge on its web site that favors or opposes a
tice. [Fev. Rul. 2007-41 (Web Sites, Situation 21)]

+ The organization establishes a link to a candidate’s official campaign web site and
does not present the link in a neutral, unbiased manner or does not establish
similar links for all of the candidates for a particular office. [derived from Rev. Rul.
2007-41 (Web Sites, Situation 18)]

D. Legal Reference
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Rev. Rul. 2007-41, 2007-1 C.B. 1421 (Issue Advocacy, Situations 14-18; Web
Sites, Situations 19-20)

17
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Guide Sheet §: individual Activity by Organization Leaders

The question whether an activity constitutes political campaign intervention may arise in
the context of political campaign activities by any organization leader. {Rev. Rul. 2007-
41}

Use this guide sheet only if any organization leader may engage in any political campaign
activity. This guide sheet will help you screen the political camp: iﬂ%‘hacﬁvity of any
organization leader for possible political campaign interventiond

decide which organization leader activities require further ¢

%W" the'erganization,
ve_!opment and which

statément to vote for a candidate for public office at an
nization. {Rev. Rul. 2007-41 (Situation 8).

Qrganization Leaders — Facts to Consider and Develop

Below is a list of facis that tend to show whether the political campaign activity by any
organization leader is (or is not) political campaign intervention by the organization.
Consider all the facts and circumstances. No one fact determines whether political
campaign activity by any organization leader is political campaign intervention. The legal
reference in Part D will help you make the determination. If your application contains any
facts beyond those listed below, or if you have questions on case development and
applicable law, contact Exempt Organizations Technical.

vity by
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13 tending to show that political campalgn activity by any organization | v is not
political campaign intervention:

+ The leader’s statement in support of {or in opposition to) a candidate for public
office does not appear in an official publication of, or in a publication paid for by,
the organization. {Rev. Rul, 2007-41 {Individual Activity by Organization Leaders,
Situations 3 & 5}

¢ The leader does not make the statement in support of (or ifgpposition to) a

+ The leader does not say that he is speaking as a refy
organization. [Rev. Rul. 2007-41 (individual :

e Organization, and the
organization are provided for

fun
g@ts and th%g ader does not say that he is speaking on
: 0?-41 {individual Activity by Organization

icial function of the organization. [Rev. Rul. 2007-41
by Organization Leaders, Situation 8)}

« The organization pays for the publication of the leader’s staternent in suppart of (or
in opposition to) a candidate for public office. [derived from Rev. Rul. 2007-41
{Individual Activity by Organization Leaders, Situations 3 & 5)]

« The leader makes the statement in support of (or in opposition to) a candidate for
public office at an event that is not an official function of the organization, and the

19
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leader states that she is speaking on behalf of the organization. [derived from
Rev. Rul. 2007-41 (Individual Activity by Qrganization Leaders, Situation 5)]

D. Legal Reference

Rev. Rul. 2007-41, 2007-1 C.B. 1421 {individual Activity by Organization Leaders,
Situations 3-6)
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Guide Sheet 6: Business Activities

The question whether an aclivity constitutes political campalgn intervention may arise in
the context of a business aclivity of the organization, such as the selling or renting of
mailing lists, the leasing of office space, or the acceptance of paid political advertising.
[Rev. Rul. 2007-41)

Use this guide sheet gnly if the organization indicates that it may
activities with any candidate for public office. This guide shee
organization’s business activities for possible political campg
which business activities require further case developme A
and determine whether a particular business actmty ma

intervention. .

jage in business
€lp you screen the
iptervention, decide

Parts Aand B present a specific set of facts in
political campaign intervention and generally &
consider and develop for all other situations. The:
to show, or tend not to show, political campaign inte
reference.

rGuped by whether they tend
Part D contains a legal

gllities to the general public, it
"election on an equal basis, and
orgamzatinn s customary and usual
Situation 17)]

rvtceézor facilities available on an equal basis to the other
election. [Rev Rul. 2007-41 (Business Activity, Situation

Below is a list of facts that tend to show whether a business aclivity is {or i$ not) political
campaign intervention. Consider all the facts and circumstances. No one fact
determines whether a business activily is political campaign intervention. The legal
reference in Part D will help you make the determination. If your application contains any
facts beyond those listed below, or if you have questions on case development and
applicable law, contact Exempt Organizations Technical.
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Facts tending 1o show that a business activity is not political campaign intervention

+ The business activily is an ongoing activily of the organization. [Rev. Rul. 2007-41
{Business Activity, Situation 17)]

+ The organization makes the good, service or facility available to the general public.
[Rev. Rul. 2007-41 (Business Activity, Situation 17)]

» The organization makes the good, service, or facility ava;laﬁgl‘g%o ali candidates in
the same election on an equal basis. [Rev. Rul. 2007 Busiress Activity)})]

» The organization charges all candidates in the samig its usual and
customary rates for the good, service, or facilit 1 . Rul. -41 (Business
Activity}]

.
The organization only provides the good, se aciﬂﬁty to a political candidate.

[Rev. Rul. 2007-41 (Business %ctévity, Situatio

ood, service ortEility-available to all

+ The organization does not mak ;
7-41 é fhess Activity, Sttuation

candidates in the same election.
18]

. e
The organizatiogidoes

facility available to all
. [Rev. Rul. 2007-41 (Business
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Guide Sheet 7: Communications with the General Public on Leglslative Issues (for
Section 501(¢)(3) Organizations Only)

The fact that an organization, in carrying out its primary purpose, advocates social or civic
changes or presents opinion on controversial issues with the intention of molding public
opinion or creating public sentiment to an acceptance of its views does not preclude the
organization from qualifying under section 501(c)(8). {§ 1.501(c){3)-1(d)(2)] However, an
organization does not qualify under section 501(c)(3) if a substanifiil,part of its activities is
attempting to influence legislation by propaganda or otherwi T8 1.501(c){3)-1(c)(3)]

An organization also does not qualify for exemption undegex
objective may be attained only by legislation (or a def at' 1
advocates for the attainment of such objective, as dighfigyished fro
nonpartisan analysis, study, of research and makﬁthe résults thereo
public. [§ 1.501(c}3)-1(c}(3); Rev. Rul. 64-185

Use this guide sheet only if the organization indicate
general public on legislative issues. This guide sheet'
organization’s communications with the.general public
lobbying, decide which communicatiort ire further ca
to develop, and determine whether a pd “Emmmunicatio

elp you screen the

slative issues for possible
fgvelopment and which facts
y be lobbying.

Parts A and B present a specific set of factg inﬁw hich™é ications with the general
public on legislative issyds gefyerally are ot ing and ggrerally are not. Part C contains
a list of facts to consiger an er situations. The facts are grouped by

ying. Parts D and E contain legal

legislation; an > organization’s primary objective can be attained other than by
the enactment or defeat of legislation. [§ 1.501(¢}(3)-1{c)}(B)(), (M] or

2. The organization conducts nonpartisan analysis, study, and research to
develop solutions for problems affecting a particular region and publishes the
results for the bensfit of the public, and does not advocate the adoption of any
legislation or legislative action to implement its findings. [Rev. Rul. 70-79]
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B. Communications with the general public generally are lobbying if

The communication urges members of the general public to contact legislators to
support or oppose legisiation. [§ 1.501(c)(3)-1(c){8)i]

C. Communication with the general public -- Facts to Censider and Develop

Below is a list of facts that tend to show whether a communication with the general public
on legislative issues is {or is not} lobbying. Consider all the facts 9% circumstances. No
one fact determines whether a communication with the gener blicis lobbying. The
tegal and other references in Parts D and £ will help youm e determination. i your
application contains any facts beyond those listed below, g Ithave questions on

« The communication dues not advocatd
[§ 1.501(c)(3)-1(c)(3)(ii); Rev. Rul. 64-195;

+ The communication does not Gege t
body for the purpose of proposi
[§ 1.501(c)3)-1{eH3) ()]

il conductell by the orgamzaﬁon
5; Rev Rul. 70-79]

sniprimary objective can be attained only by the enactment (or
defeat) of legsgr Hon, and the organization advocates for the attainment of that
objective. [§ 1.501(c)(3)-1({c){(3)(iv}, Rev. Rul. 62-71]

D._Leqal Relerences

Treas. Reg. § 1.501(c)(3)-1(c){3){ii} and (iv)
Rev. Rul. 62-71, 1962-1 C.B. 85

Rev. Rul. 64-195, 1964-2 C. B. 138

Rev. Rul. 70-79, 1970-1 C.B. 127

L IR I
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E. Other legal references

s Treas. Reg. § 56.4911-2 (public charities that have made the § 501(h) election
only)
» Treas. Reg. § 53.4945-2 (private foundations only)

~
(]
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Guide Sheet 8: Communications with Government Officials on Legislative Issues
{for Section 501(¢)(3) Organizations Only)

An organization can communicate with government officials on legisiative issues without
engaging in lobbying. For example, an organization is not engaged in lobbying activity if,
at the request of a legislative committee, & representative testifies as an expert witness
on pending legislation affecting the organization. [Rev. Rul. 70-449] Similarly, an
organization may seek to assist government officials in the study, gliproblems by
conducting nonpartisan analysis, study, and research into th i problems and publishing
the results for the benefit of the general public. Such activitj y qualify as
educational. However, an organization may be engaged.j if it advocates the
adoption of legislation to implement the organization’s ﬁﬁ" i y

Use this guide sheet only if the organization indics
government officials on legisative issues. Th
organization’s communications with governm
lobbying, decide which communications require fu
to develop, and determine whether a particular comm

Parts A and B present a specific set 0
officials on legislative issues generally

the organization sends a
ny on pending legistation [Rev. Rul. 70-

ecedsary to evaluate legisiation, and presenting an
e legislation to those who are interested in the issue (both
[Bgistation and those who oppose it) and to the general public.

B. Communicationsith government officials generally are lobbying if:

The organization contacts legislators to advocate the adoption or rejection of
legislation, [§ 1.501(c)(3)-1(c)(@)(}

C. Communications with government officials - Facts to Consider and Develop
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Below Is a list of facts that tend to show whether a communication with government
officials on legislative issues is (or is not) lobbying. Consider all the facts and
circumstances. No one fact determines whether a communication with government
officials is lobbying. The legal and other references in Parts D and E will help you make
the determination. If your application contains any facts beyond those listed below, or if
you have questions on case development and applicable law, contact Exempt
Organizations Technical.

1.

» The communication makes available to the ggfietal
nonpartisan analysis, study, or research coll

ody for the purpose of

« The organization contacts membeg? bos
01(c)(3)-1(cHB) )]

proposing, supporting, or opposing |

be attai;ed only by the enactment {or
vocates for the attainment of that

E. Other legal refergp 05

o Treas. Reg. § 56.4911-2 {public charities that have made the § 501(h) election
only}
+ Treas. Reg. § 53.4945-2 (private foundations only)
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~ Reviewing Section 501{c)(3) and 501(c){4) Exemption Applications
| (Lobbying-and-Political Campaign Intervention and Lobbying}

QVERVIEW

This document provides information 1o assist you in processing the exemption
apphcatxons undér secth ons sm \c}'s} and 501 {cy4) of organizations that indicate they
may & - S participate fmvenc in & political
campangn (" ooimca! campaign m{ervemuon 4,_1 attempt to infl e ledisiation
Cobbying™y. * This document wiit help YOU SCrean your applig 5 for organizations that
may engage in iebbying-oepolitical campaign interventio 5 i i
activities may requive furher case development and which facts
determine whether a particilar activity may be iobby ¢
o lobbyirg,

Questions on case d 4 and
Organizations Technical,

This document contains the foflowing

S

2.

'(inciuding the publishing or distributing of
Miltical sampaign on behall of {or in opposition to) any
C office. [§ S01{CKAY L1501 {ex4)-1{a){2)]

ut ginot tmited 1o, the publication or distibution of written or
ents or the makmq of Ofax statemems on behall of or in

t ' This document i rot ciemgned for use m pmc@mng exemplion apphcations utder sactiong S0T{EHE}
{labor, or seationg S01{cHE) (business lsagues). The quids
sheets rel ating to specxh:: types of act)vme< wndud% by sactinag 501{c}4) organizations may b refevant
for & from these of

i
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) Lobbying;

«  Contacting, or urging the public to contact, mermbers of a legislative body for
the purpose of propesing. supporting, or epposing legislation; or

»  Advocating the adoption or rejection of legistation.
+ Legislation includes action by the Congress, by any State legistature, by any

focal counci! or similar governing body, or by the publi referondum,
inifiative, constitulional amendmant, or similar pro: -

» Lobbying does not include engaging in nonpariigan an
and making the results therect available to |

study, of research

181501 (©){3)-1 ()3, (3)(iv); Rev. Rul. T1-530,

i PART 2: RULES ON LOBEYING AND-POLITIC
| LOBBYING®

1} Section $0Hc)3) Organizati

s Organized and operated excl

| specified purpases. [§ 501 (cH3R,
£:87 i 1Y sk, :
w e DoszDo noly
1. sm( H3
I 50130

promotion of social welfare [§ 501{e){ 4‘}
!‘ £ ‘\ 'TJ‘HH ! , : [" !2‘ h‘

it welfare does not include political campaign intervention,
2] The regulations do not impose a complete ban on such
s the organization’s primary activities promote sockal

Rul. §1-85]

ivities und muy be subject to tax o thosy setvites. See septiend 527 and

; ? Ongnnseations doreibedin seothont S016E) s thw soston SONEXM) s bt 9 spocil epenting sl
al

neipt function” expandiures. |

EX]
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= __Lobbving may promote social welfare, 1§ 150He@ Lo (3 liush): Rav, Rul
58-658, ey, Bul. 716301

PART 3: GUIDE SHEETS FOR SPECIFIC ACTIVITIES

intervention or lobbying. Use the gmde sheet amy if the organ!zat(on mmca*es Ehat it may
engage in that specific aclivity.

atens whish-that may
scide which activitleg
nd determine whether

| The guide sheets will help you screen your applications for or

% engage inisbbyirgorpolitical campaign intervention 0
may require further cass development and which facls

| a particular activity is lebbyirg-srpolitical campaign inter
sheets sach present a specific set of facts in which
not) political campalgn intervention or lobbying.
fist individual facts for you to consider and dev:
tend to show {or tend not to show) pofitical ¢
contams & citation to revenue mimgs or pthar tega?

Hivity gen
all other sitation
The fagts are liste

w one fact delermines
if an organization

y aﬁec{ whether the

{Rev. Rul. 2()07«41}1;

angages in mu!‘ci}ale activities, the interactic
| argarization is angage!

ction 501{eX3) Organizations Ont

»  Guide Shest 7: O with the Publiv on Legisiative
fssues (for Sectlon 501«:}(3) Drgamzaﬂans Only)
«  Guide Sheet 8: G with Go Officials on Legisiativ

ssdes (for Section 501{e)3) Organizations Only)
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Guide Sheet 1: Voter Guides

Certain voter education, including the preparation and distribution of certain voter guides,
conﬂucted in a non-partisan manner, may not constitute political campalgn intervention.
R 1] On the other hand, an organization that publishes a compilation of
candidate posiions o nuumbents’ voling records may engage in pofitival campaign
intervention if the questionnaire used to solicit candidate positions or the voter guide itself
shows a bias or preference in content or structure with respect to the views of a particular
candidate. [Rev. Rul. 78-248] The timing and manner of Mk distribution also are
relevant to determining whether the organization is engaged in“political campaign
intervention. [Rev. Rul. 83-282]

Use thia guide sheet only if the organization indicate:
voter guides. This guide sheet will help you screer

uida activities generally are
} artaing a list of facis to
gonsider and develop for all other stual upedt by whether they tend
10 show, or tend not to show, political ca
references.

1. The orgahl
compilation of

makes umﬁm!“\( avaiiable to the public
s of a particular legislative body on

, the publication contains no

ey cmn, of the publication does not imply
ny mambers orthexrvomaq records [Rev, Rul. 78-248,

rganr’atio ends & questionnaira to alf candidates for the same public
Estatement of thelr pesitisagosiions on & wids variety of

iasues; i ishes it responsas in a voters guide it makes geverally available fo
the public s the issues for thelr Importance and interest 1o the slectorate as

her the questionnaire nor the voters guide, n form or content,

v preference for any candidate. [Rev. Rul. 78-2 é“éiiﬁ tion 2]

a whole; and
shows a blas

B. Voler guide activiies generally are polilical campalon intery

1. The orgamzauon sends a questionnaire wi
isgues to candidates for public office, and li uses the !esponsm o
prepare a voter guids thal i distributes during an election campaign [Rev. Rut. 78-
248, Situation 3); of
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2. The organization publishes a compilation of the voling records of incumbents
on & narrow range of issues, and it widely distributes the publication among the
slectorate during an election campsign. {Rev. Rul. 78248, Situation 4]

Bolow is a fist of facts that terd to show whether & voter guide activity is (or is not)
political campaign intervention. The facts are listed separatsly f ides on the positions
of candidates for public office and guides on the voling recor S
afficials.incumbents. Consider ali the facts and circumstan
whether a voter guide activity is political campaign interv
Part D will help you make the determination, I your applis:
beyond those isted bielow, or if you have questions ofita
law, contact Exempt Organizations Technical,

one fact determines
@ legal referances in
3 any facts

and applicable

1. Positions of Candidates for Public Qffice

ule a guide elgummaizing

Does the organization indicate that it may prepare and i
no. skip this section. #f yes,

the positions of one or more candidatag for public offic
devalop the following facts. .

1 political campaign

. Facts Wndiig 1 8hoW thet the candidiie posttiotiaativity

intervention:

The grganiz ne. nublic oflic
. by the organization-selasts
rlance and interest 0 fhe slectorate as 3 whole, and pubifishes

Reviky =28 Situation 2}

in content or structure, show a bias or preferance with
anyiggndidate or group of candidates, [Rsv. Rul 78-248,

wicdidatag for the same
} statement of his or hey position, and the organization
publishes o 5 alf candidate responses 1o the questionnaire in the voler
| 78-248, Siuation 2]

+  The voter guide covers 2 wide variaty of issues, which the organization selects
based on thair imporiance and interest to the eleclorale as a whole. [Rev. Rul. 78
248, Situation 2}

= The voter guide dogs not, it content or structure, show a bias or preference with
respect to the views of any candigate or group of candidates, [Rev, Rul. 78.248,
Situation 21
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. Facls tending to show thal the candidate position activity is politieal campalan
intervention:

« The grganization sends g questionraire 1o all o tas ot the sama public oft

that covers a narmrow range of isst wich g faotsb
of rmportance snd smem& m the orgamzahon aﬂd (s uge'«‘ s W&gchSPs to
ich istriby

Siatons 24l

= The voter guide, in content or st
the views of any candidate or gro
he guids during an election camp
A0huations 1 8 2]

erence with respectio
:gamzamn dsstr buies

Dods th ization i may prepare and publish or distribute a reportor
other oo iy records of publis-eflise-heldersingumbents (for exampla,

| current Mem { 817 1 no, skip this section. If yos, davelop the following
facts {

a. Fagcls tending to 5] that the voting record activity is not political campaian
infervention:

»  The organization annually prepares and makes genera} i1 a\saﬁable o the publica

| compliation of voting records of albm dencumbanis on
major lggislative issues involving a wide range of Sub;ects {Rﬂv Rul. 78-248,
Situation 1]
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s

b. Fagcts tending o show that the votin

R

0. Legsl Refsrences
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The organization usually wi Blishpublishes the voting records after the close of
the legisiative session, and the disiribution wallig not be-geared to the timing of any
alection. [Rev, Rul, 80~ 282’

The publication contains no editorial opinion, and its contents and structure da not
imply approval or disapproval of any incumbents or thelr voling records, [Rev. Rul.
78-248, Situation 1]

The publication presents the voting records of all incumbeants,
identify candidates for reslection. [Rev. Rul 80-282]

and it does not

The forrat and content of the publication is nol nediral :

whether the incumbent supported the crgamza g ews,

distribution ooours 88 8000 a8 pragy pm after ’g;( x:&_p‘ aach
}

s it reports on
is-geamall

@ session, is
i

(eadefehip andis not
or-to-tme the publication,
{Rev. Rul. 80-282}

The publication does not com
offics, or compare candidates wi
political campaign. [Rev. Bu. 8

eralt qualification for public
withthe incumbents in any

cal campaign intervention:

tatement thet endorses of rejects any incumbent as a
candidates for re-alection and comments
, of compares candidates thal might be
ampargn wm horopndidates-and the
uied ameng tha

icular areas i which

view, and is distributed amonyg the electorate dusing an slec‘(ion mmpasars
or targeted towards panicular areas when-ard-in which elections are ooourring.
{derived bothfrom Rev. Rul. 80-282 and Rev. Rul. 78-248, Situation 4]

The publication cavers a narow rangs of issues selected for their importance and
interestlo the arganization, and it is widely distributed during an election
campaign. [Rev. Rul. 78-248, Situation 4]
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« Ray Rul 80-282, 1880-2 C.B. 178
+ Rev. Rul. 78-248, 1878-1 C.B. 154
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Guide Sheet 2: Candidate Forums

The presentation of public forums or debates is a recognized method of educaling the
public. [Rev. Rul, 66-256] Providing a forum for candidates does not. in and of itself,
constitute pofitical campaign inlervention, [Rev. Rul. 74-874] However, a forum for
candidates could be opsrated in a manner that would show a bias or preference for or
against a particular candidate, such as through biasad questioning procedures. On the
other hand, a forum hald for the purpose of educating and informing the voters, which
provides falr and impartial treatment of candidates, and which d promote or
advance one candidate over another, would not constit rpaign intervention.
[FRev. Rul. 86-95] [also cited in Rev. Bul. 2007-41]

Use this guide sheet only If the organization indicate
public office 1o speak at it events in thelr capacity ag
sheet will help you screen the organization's cand)
campaign intervention, dacide which candidate/
and which facts 1o develop, and determine witat
smay be political campalign interventon.

candidates for
This guide

Paris A and B present a specific set dhf
political campaign intervention and get
consider and develop for all other sijual
1o show, or tend not to show, political canpaig
references.

The organization
same {ora
88

R ariety of topics, and doas not somment on
praference for any candidate. [Rev. Rul. 2007-41

B,
aign and does not invite any other candicates for the same
pubdic office. [Rex Rul. 2007-41 {Candidate Appearances, Situation 8]
C. Candidate Forums -- Facts o Gonsider and Develop

Below is a fist of facts that tend to show whether a candidate forum is {or is not)
potitical campaign intervertion. Consider all the Tacls and circumstances, No one fact
determines whether a candidate forum is political campaign intervention. The lagal
refarances in Parl D will halp vou maka the determination. If your application contains




167

| DRAFT 4

any facts beyond thase listed below, or if you have questions on case development
and applicable law, contact Exempt Organizations Technical.

. Facs tending {o show that a candidate forum is not potitical campaign intervention:

+  The organization does not cormment on the qualfications of, or indicate a
preference for, any candidate during the event. {Rev. Rul, 2007-41 {Candidata
Apggarances, Stuation 7))

it th candidates would
interest to the public.
v. Rut. 86-95]

»  The topics discussed cover a broad range of the issue
address if elected 1o the office sought and that are of
{Rev. Rul. 2007-41 {Candidate Appearances, Situal

»  The organization does not indicate support
the event (s.g-such as when the candidal
{Candidate Appearances, Situations 7-8¢

‘pposition ndidate during

ntrodused). [Rev!

« The candidates af the event are not asked
agendas, platforms, or statemenis of the orga
{Candidate Appearances})}

disagres with §
n. [Rev. Rul 2007-41

» A nonpartisan, independent pan:

+ A nonpartisan, i
2007-41 (Ca

erator presants the questions. [Rev, Rul,
Rul. 86-95]

.D(/ ARE h‘

. [Rev. Rul. 2007-41 {Candidate

e LV Bl 20OF-A S I aneis, A shatine R
Hoe {2 sk 200 £ 16hAhy EES; +8H

« The organization provides an equal opportunity for candidates o use its facilities to
i speak in support of thelr respective campaigns. [Raw. Mk 200744 {derlved from
i Ray, Bul, 2007-41 (Candidate Appearances, Situation 8}

10
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2. Faots tending to show that a candidate forum s political campaian intervention:

» The organization comments on the gualifications of, orindicates a preference for,

«  The lopics discussed at the forum do not cover a broad range of the issues that
the candidates would address if elacted to the office sought and that are of brosd
interest to the public. [derivad both from Rev. Rul. 2007-41d@andidate
Appearances, Siuation 7 Rev. Rul, 86-95] %

T
« he organization indicates support for or pppo:
ovemieg {such as when the candidate is
2007-41 {Candidate Appearances, Situati

*  The candidates af the event arg aske
agendas, platforms, or statemants of the on
{Candidate Appearances}]

«The Whstates that ¢

ha views axpressed are those of the candidates
ol . B oany
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0. Legal Befersnces
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The organization selectively provides a-candid L gpporiuniie for one candidals
& 51 10 use its faciities to speak in suppart of his or her carmpaign. [Rev.
{Candidate Appearances, Situation 9)]

Rev. Bul. 2007-41, 2007-1 C.8. 1421 {Candidate Appeavances, Situations 7-8)
Rev. Rul. 86-95,1986-2 C.B. 78

Rev. Rul. 74-574, 1974-2 C.B. 160
Rev, Rul, 66-2586, 1966-2 C.B. 210
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Guide Sheet 3: Other Candidate Appearances

The guestion whether an aclivily constitules political campaign Intervention may atise n
| the context of a candidets appearance 3l an organizalinn event. [Rev. Rul, 2007-41]

tise this guide shest gnly If the organization indicales that it may be involved with any
| candidate appearance. This guida sheet will help you soreen the-organization'sany
[ candidate appearances al yyaanizalion evenis for possibie political campaign
intgrvention, devide which candidate appearances require furthegiiige developmant and
which faots to davelop, and determine whether 3 particular canthdate Bppearance may be
political campaign intervention.

Parls A and B present a specific set of facts in which g ces generally
it ign | d 1 list of facts to

to show, ar tend not 1o show, politieal campatg
relarences.

| 1. The organizations :
than his or he andidacy, either the |

o
dual nor any representative of the
igaty or the upeoming election; and no
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The-lndivid 5 Loata et ont it o}

ek spe & L A nRen

&)

1y o dnebisichialon

1 h Ar;“M‘ dis ray l« i " 43 Jitionld
the-avent—{Hew Bk 2007 41, (Cands(hte Appe rances When Speakmg Qr
Participating as a Non-Candidats, Situation 32331115

s appeacances generaily are political campal

5 js gpen fo the pulill and an official
sandidate inthe v X
3 &

andadcﬁe Appearsr

Below is a list of facts that fend to sho
political campaign mtervaﬁnon Gonsi
determines whether a ca
references In Part D wi
any facts beyond thagi

wpaign intervention. The legal
ifyour pplication contair

fppear or speak at the arganization’s event
or Mher poh ma! eeéa&&ec wxdai;

«  The individugl s or speaks only In a non-candidate capacily. [Rev. Rul.
2007-41 (Candlidate Appearances When Speaking or Participating as a Non-
Candidate, Sittations 10-11)}

» The organization does not indicate any support for or opposttion to the mdw:éua
! aa*wd da\,y (snc!udmg dluring | *'oductfo. 55 GO 8 GRGET
i ingiy distributad-during i 1. {Rev. Rul.
2007-41 (Candtda*e Appearances When Speaking or Participating as a Non-
| Candidate, Dedved-from Situations 10-1311)]
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=  Therewas-nedg poliical fundraising at-the-svant-or any-other campaign activity
oocurs 8t the evantin connection with the candidate’s attendance. [Rev. Rul,
2007-41 (Candidate Appearances When Speaking or Participating as a Non-
Candidate, Situation 11}]

s The organization makes no mention of the individual's political candidacy or the
upcoming slection in communications announaing the individual's attendance ai
the event. [Rev. Rul. 2007-41 (Gandidate Appearances When Speaking or
Panticipating as a Non-Candidate)]

«  The organization maintaing a nonparlisan atmosphe
date s pre L

Wk i

»  The organization i
{including durin i
(Candidate®
Shuation 131}

the individuals candidacy

g

ising at the'avent, or other campalgn activily
he svBLin connection with the candidate’s attendance.
N i E 8 N Gk

5

g paling 854
s poliical sandidany ot the
ARRBUFERG-H iddua: Lifnguant:
Baw.(de av. Rul. 2007-41 (Candidate Appearantes Whan Speaking or
Patticipating Non-Candidate:, Stsation 1311}

+  The organization maintains a partisan atmaosphere on the premises or at the event
whers the candidate Is present. |  Rav. Rul, 200741 (Dervad from
Candidate Appesrances When Sp articipating a8 a Non-Candiiate)]

Legal Referance
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Rev. Rul. 200741, 2007-1 C.B. 1421 (Candidate Appearancss When Speaking or
Participating as a Non-Candidate, Situations 10-13)
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Guide Sheet 4: Issue Advacacy vs. Political Campaign Intervention

Organizations may lobly-fororagainstlegishat ise-take positions on public
policy issues, including issues thal divide candidates in an alection for public office.
However, issue advocacy may function as political campaign infervention. [Rev. Ful,
2007-41] Even if a statement doas not axpressly tefl an audience to vote for or against a
spacific candidate, an arganization defivering the statement may engage m political
campaign intervention if there is any message favoring or opposi
statement can identify a candidate not only by stafing the cand|
other means such as showing a picture of the candidate, r
aff Jiations, or other distinctive features of a candidate's pia

S, When an organization
he consequences of

pporfigr gppoge @ sandidate for prhc offica,
3

hcn ) d;se;y: sawe&%g}wm

BHAEHS i
de}vek)pmem aﬁd whtoh facts o dsveiap, and

ablic.officlals who-are aisn

nw@;@g may be po!mcal CRIMpANT

fic set of facls \n which g i i lone-obauhlis
publi jssue advooacy semmunications

ampaign intervention and genarally isare not. Part C contains a

fist of facts fo conwder and develop for all other sifuations. The facts are grouped by
whether they tand to show, or tend not fo show, political campalgn intervention, Pan D
contains legal references.

slegdon Qh&,
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012

specxfm !egts\auon, me Staaement appears unmedeately bafore the officeholder is
schedided to vote on that legislation, the statement does not mention the election
or the candidacy of the oifice holder, and the issues that are the subject of the
legislation have not been raised as distinguishing the officeholder from any

| glection opponent. [Rev. Rul. 2007-41 {lssue Advocasy, Situation 14)

mmg@smn&wa@mm~ H10-a andide 5 i
generally js-are political castsaion infervention it

|eg'siatwe vols or other major !eg;slanve Acth
{issue Advocacy, Siuation15}]

public-otisialswho arg
is poimcal campaign inte

Mwmsgwﬁgigzm jon
derance in Part D will help you make the

y facts beyond those listed below, or if you

t and applicable faw. contact Exampt Organizations

wheissue

Hat munication doss not identify one or more candidates for a
given public office by name or by other means. [Rev. Rul, 2007-41 {lssue
j Advocacy: Stuations-14-8-18)]

i » The stalemen does not address any issue that has been raised as
an issue disti ates for a given office, {Rev, Rul. 2007-41 (Issug
i Advoracy, Siuatons-+4-188uation 143
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o T temantThe commun 1 is timed to coincide with a non-aia .
event such as a legislative vole or other major legislative action on the issus,
[Fev, Rul. 2007-41 {dasvedirom Issue Advocacy, Situation 15143}

by the organi zation ¢ an the same ésus that ars made mdependem of the 1 mmg of
an slection [Rev. Rul, 200741 {derved-h issue Advocacy,-Slivationts)]

tion s not delivered close indime to an election
51}

hat favors o

281

The-o iaation g

Shuations-15-203

5 on its wekwel site links 1o the official campaign web
narticular office and presents all of the inks ina

aTha-stalame
public sffice 2
t‘—;iiasat!st)t;rwr&i‘%{

identifies one o more cand daie for a given
7 means-HRev-Rul-2007-43 sy,

. Iﬁ&%&m@n&-@é@f@&aﬁ@ . BUch as address)
issue distinguishing th
(lssue Advocacy, Biuations-14-188]

1 an issue that has been ralsed as an
nthat office.~ [Rev. Rul, 2007-41
]
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The statememgommuication i
timed to coincide with a non-slestiangls
other majer legislative action on the ias
Shuation 18]

ed class In time to an ef n and is not
vent such as a egislative vole or
ey, Rul, 2007-41 {Issue Advotacy,

The-statementThe communication is defiverad tlose o time to an slegtion and is
not part of an engolng series of communitations by the organization on ths same
issue that are made independent of the timing of an election [Rey. Rul. 200741

{Issue Advocacy, Situation 15)]

T i dal &-close iRt X

Advecasy- Shuationt 8l

» The organization posted-semathingposts 8 rylshgeon its site that favors
or ppposes a candidate for public office. [Rev. Rul. 2007-41 (Weli Bites, Sitation
213

Ty raaaizay 3t o

atetialon forpu
A8-283

b page that contains
Fav-Fule-20075-43

+The prganization’s wabwah site pro
matetial favonng or opposing a car
{Web-Bias-Slivalions 10-200

+  Tas- and the i e an exernpt purpose of the organization
§ meRey, Bul. 200741 (Web Sites,

il
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Guide Sheet 5: individual Activity by Qrganization Leaders

The guestion whether an activity constitutes political campaign infervention may arise in
he context of political campaign activities by any organization leader, [Rev. Rul, 2007-
41]

Use this guide sheet only if any organization leader may be-mvelved with-gngans ln any
political campalgn activity. This guide sheet will help you screen e political campaian
activity of any organization leader for possible political campaiggtintervention by the
organization, devide which organization lsader activities requitiiurtber case development
and which facts to develop, and determing whether a parigti itical campaign activity
by any organization leader may be poliical campaign § ;

olitical campaig

Parts A and & present a specific set of facts in wh ties by any
organization leader generally are political cam| n infervention by the fzation and

generally are not. Part G contains a list of facts'tg
situations. The facts are grouped by whether they el
political campaign intervention. Fart U contains ale

o develop fo

supporting the el
publication w;
i ay-fad

ficial publigation of the organization; the organization
he costs publicatior:; and the publication

iliatigh with the organization wasare provided
Buls2007-41, Situation 3.]

B. Politigal camy 5 organization leader generally Is political campaign
intervéntion ;

The le: Tl oral statement suppaning the-election ot io vole lora
2 i i-tha-loadarmade B at an official meeting of

2007-41 (Stuation 6).

C. Political Campaign Activity by Qrganization Leaders - Facls to Gonsider and Develop

Below is a list of tacts that tend to show whether the political campainn activity by any
organization lsader is (or Is not} political campaign intervention by the organization.
Consider all the facts and circumstances. No one fact determines whether political

| gampaign activity by any organization leader is political campaign intervention. The legal

sgference in Parl D will help you make the determination. ¥ your application confains any
facts beyond those fisted below, or if you have questions on casa development and
applicable law, contact Exemp! Organizations Technical.

£y
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| 1. Facts tending to show thal political gamnaign aclivity by any oraanization leader is not
political campaian intervention:

. The igader's stmement in supnori of (ori in appositicn w)a candidate fm public

the organization. [Rev, Rul, QQOr 41 (!ndw cual Actwny by Org'imzahon Leadersn
Situations 3 & 8)}

i opfrosition fo) a
nization. {Rev. Rul

s The lsader does not make the statement in support of (
candidate for public office at an official function of they

swhich 4

& jeader does not say tha
Rav, Hul, 2007~

apd-the-organization
ual Activity by

21
orgamzatxon isare prcv;ded for i
mg%myw»sm«ﬁwkﬁwa R
Crganization Lead

:D,

the O'gamzaiton
M.e%ﬂgi\;?ii

ty by Organization Leaders, Siuationa-3-& 4]}

{individual Acth

« The leader makes the statement in support of {or in opposition 10} a candidate for
public office at an official function of the organization. [Rev. Rul. 2007-41
| {individual Activity by Organization Leaders, Situations-5-& £}

» The organization pakipays for the publication of the lsader’s statement -in suppott
of {or I apposiion to) a candidate for public office. [darived from Rev. Rul. 2007-
41 (individual Activity by Organization Leaders, Berlved-frem-Situations 3 & 5)]
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+ The leader mademakes the statement it support of (or in opposition to) a
candidate for pubfic office al an avent that wasis not an official function of the
organization, and the leader ststedsiates that she wasis speaking on behalf of the

Leaders, Darved from Situation 8)]

D. Legal Relerence

Rev. Rul. 2007-41, 2007-1 C.B. 1421 {Individual Activity by
Situations 3-8}

zation Leaders,
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Guide Sheet 8: Business Actlvities

The question whether an activity constitutes political campaign intervention may arise in
the cantext of & business activily of the organization, such as the selling or renting of
mailing fists, ihe leasing of office space, or the accepiance of paid political advertising.
[Rav. Rul. 2007-41]

Use this guide sheed grly if the organization indicates that it may ghigage in business
activities with any candidate for public office. This guide sheelsill hetp you screen the
organization’s business aclivities for possible political camp {
which business activities require further case developmentand
| and determine whether a paricular business activity i
intervention. 3

Parts A and B present a speclfic set of facts |

etbich busingss activities ge
political campaign intervention and generally & :

Part Gcontaing a list

1o show, or tend not to show, political campaign interv no Part D contains & jegal
raference,

wés, or facilities 1o the general

e same election on an equal
ndhe-se ion-tsarg

rates. [Rev Rul. 2007-41 {Business

8. Businassieliviis
| Intervention if aihers

® organizat

ly are polical campaign

wods, services of
a0 selectively io a
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Below is a list of facts that tend to show whather & business activity is {or is not} political
campaign intervention. Consider alf the facts and circumstances. No one fact

o ines whether a busi activity is political campaign intervention, The legal
reference in Part D will help you make the determination. If your application containg any
tacts beyond those listed below, or if you have questions on case development and
applicable taw, contact Exempl Organizations Technical.

1. Facls tending to show thal a business aclivily is ool political campaian intervention:

» The business activity is an ongoing activity of the organi
{Business Activity, Situation 17)]

tion. *{Rev. Ral. 200741

«  The organization makaes the good, servica of fagi
{Rev. Rul, 2007-41 {Business Activily, Situati

+ The organization makes the good, serv
the same election on an equal basis. [Re
Siuations-17-&38))]

« The organization charges all ¢
customary rates for the good, &
Activity, Biluations-17-818)]

2. Facts tonding {0 sl

s The organiza bes not charge all candidates in the same election its usual and
customary ratgs for the good, service or facility, [Rev. Rul. 2007-41 (Business
Activity; Biiualien18}]

D. Leual Reference

« Rev. Rul. 2007-41, 2007-1 C.B. 1421 {Business Activily, Situations 17-18)
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Guide Sheet 7: Communications with the General Fublic on Legisiative Issues {for
Section 501{e)3) Organizations Only)

The fact thal an organization, in carrying out ifs primary purpose, advocates social or clvic
changes or presents opinion on controversial issues with the infertion of molding public
opinion or creating public sentiment to an acceptancs of its views dogs not preciude the
organization from qualifying undar section 501{cH3). [§.1.50HcH31{dNR)] However, an
organization dess not qualify under section 301{c)(3) if a substaniilpart of its activities is
attempting to influence legisiation by propaganda or otherwise 88 1.581(){3)-1{eH3)]

An organization also does not gualify for exemplion undeg 01{cH3) if its primary
objective may be aftained only by legistation (or its- gt of propited legislation) and it
advocates for the attalinment of such objactives, as difinguishad frol gaging in
nonpartisan analysis, study, or research and making the results thera ilable to the
public. [5.1.501{cHE)r 1cH8) Rev. Rul. 84195, ;

Usa this guide sheet only if the organization indicate
general public on legisiative issues. This guide she: 1eip you screen the
arganization's communications with thg.general public oivTligislative issues for possible
jobbying, decide which communication ire further oas opment and which facts

W may communicate with the

g
Q0
o9
b
3
3
b
f:3
-
Q.
[N
o)
g
3
1
o
£
pn g
9)
o
g
=
kel
£

cations with the general
erafty arg not. Part © contains
: ther situations. The facts are grouped by
whethar they tend. i E ying. Pars D and E contain legal
and gther references

Parts A and B present a sped

ocatyvs, Political Campaign intervention for
communication on legisiative lssues functions as

n does not advocate the adoption or rejection of legistation or

act one of more legisiators (o propose, SUPROR, OF OPPOSE
legislation; a e organization's primary objective can he attalned other than by

| the enactment or defeat of legistation. 18 1.501 (@3- Hel3Xi, (v)) or

{ 2. The organization conducts nonparisan analysis, study, and research to
develop solutions or problams affecting a particular region and publishes the
results for the benefit of the public, and doss not advocate the adoption ol any
legistation or lenisiative ag irr I ngs. [Rev. Rul, 70-78}
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B. Communications with the general public genserally are fobbying i

The communication urges members of the general public to cordact legislators to
| support or oppose fegislation. [ 15013} H{eK3WH)]

Below is a list of jacts that tend to show whether a communication with the general public

on legistative issues is {or is not) lobbying. Gonsider all the fasls clreumstances, No

i lobbying. The

determination. 1 your

ve (uestions on
echnical.

tegal and pther references in Parts D and E will help you my
application contains any facts beyond those fisted below

+__The communication does not advocaty

15 1.501{0)3)-HeHANHY; Rev. Rul &

@ public to cok

| «__The communication does not {§ :
poring or oppeging |

. bady for the purpose of Propos!
| {8 1.80He)3) Hel (3

The communicaliol

g he public to contact members of a legislative body for
g, SUppOrtings or opposing legisiation. [§.1.501{c){3)-

tion, and the organization advocates for the attalnment of that
i objective. {8 1.501{)31{e)}3)iv, Rev. Rul. 82-71

D._Legal Relerences

»  Treas. Reg. § 1.50HeH3)M 1O and (i)
s Pey, Rul 62-71, 1962-1 C.B. 85

« Rev. Rul 84-185,19684.2C. B. 138

s Rev. Rul 70-79, 1970-1 C.B. 127
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E. QOther legal references

« Traas. Reg. § 56.4911-2 (public charities that have made the § 501(h) election
only)
+ Treas, Reg. §53.4945-2 (private foundations only}
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Guide Sheet 8: Communications with Government Officials on Legislative lasues
{for Section 501{c)3) Organizations Dnly)

An organization can communicate with government officials on legislative lasues without
engaging in lobbying. For example, an organization is not engaged in lobbying aclivity if,
af the request of a legislative commiltee, a representalive testiies a9 an expent witness
on pending legislation affecting the organization, {Rev. Rul, 70-449] Similarly, an
organization may seek o assist government officials in the study roblems by
conducting nonpartisan analysis, study, and research into thesg prablams and publishing
the results tor the benefit of the general public. Such activi ay quality as
educational. However, an organization may be engaged | if it advocates the
adoption of legisiation to implement the organization” s Ful. 70-78)

Use this guide sheet only if the organization indicaf®s that it may comm
government officials on legislative issues, Thisdilde shes) wilt help you 8§
organization’s communications with govemnmentgifigials on legislative issu
lobbying, decide which communications require furdh
| to develop; and determing whether a particular come

officials on legislative (ssues generally ate 108
contains a list of facts 1o consider and devplop |

1 ‘ izatiores activitles are limited 1o shudying, researching, and
i t cessary 1o evaluate legistation, and presenting an

8. Commupications:wilh gevernment officials gensrally are lobbving it

The organization contacts teglslators 1o advocate the adeption or rejaction of
| legislation. [Freas-Reg-§ 1.501(cH3)-1(CH3NID]

. Gommunications with government officials - Fadls to Consider and Develap
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Below is a list of facts that tend to show whether a communication with government
officials on legisialive issues is {or Is not) lobbying. Consider all the facts and
circumnstances. No one fact determines whether a communication with governmeant
officiale is fobbying. The legal and other references in Parts D and E will help you make
the determination, If your application contains any facts bayond those listed below, or if
you have questions on case developmant and applicable law, contact Exempt
CQrganizations Technical,

1. Fagls s

= The communication is in response fo arequestfor leg

5 1.501{cH3}- f{ (3) vl ev Rul 64?

s The somrunt
§1.501 (o130

»  The organization contacts memberg.of a
proposing, supperting, or opposing legish

be attained only by the enactmant {or
aglvocates for the attainment of that

» Treas. Reg, § 6.4911-2 (public charities thal have made the § 501(h) slection
only)
+ Treas. Reg. §.53.4945-2 (private foundations oniy)
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STATEMENT OF HON. ORRIN G. HATCH, RANKING MEMBER
U.S. SENATE COMMITTEE ON FINANCE HEARING OF MAY 21, 2013
A REVIEW OF CRITERIA USED BY THE IRS TO IDENTIFY 501(c)(4)
APPLICATIONS FOR GREATER SCRUTINY

WASHINGTON ~ 1.5, Senator Orrin Hatch {R-Utah), Ranking Member of the Senate Finance
Committee, delivered the following opening statement at a committee hearing examining
theinternal Revenue Service's {IRS) targeting of conservative groups:

Thank you, Mr. Chairman, for convening this important hearing. You and I do not olways
agree on all of the issues, but.on this point we agree ~despite some claims to the contrary, the
IRS targeting of citizens for their political views is, in fact, o scandal.

It undermines Americans’ trust that their government will enforce the law without
regard for political beliefs or party affiliation.

Make no mistake, this hearing, and the investigation that will follow, are absolutely
critical.

Over the weekend, a senior White House official said Republicans are on.a ”partisdn
fishing expedition,” and that we are conducting “trumped up hearings.”

I hope they are not referring to what this Committee is doing, or to this hearing that we
are having today.

This would be very disconcerting, particularly after fast week when the President said he
was committed to working with Congress to find the truth.

These hearings are not some sideshow designed to distract from the President’s agendo.

I hope that the President and his adminiStration aren’t attempting to distract us from
getting to the bottom of this. .

This committee is going to pursue this matter, wherever it leads.

The internal Revenue Service is one of the most powerful agencies in our government. It
has o broader reach than almost any other government entity. Indeed, many law-abiding
Americans are already afraid of the (RS.

That being the case, the American people have o right to expect that the IRS will exercise
its authority in a neutral, non-bigsed way. We need to work together to make sure that is
precisely what it does.

Any hint of political bias or partisanship at the IRS needs te be taken seriously.
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Sadly, as we'll discuss during today’s hearing, there appears to have been more than a
hint of political bias in the IRS’s processing of applications of groups applying for tax-exempt
status.

We have a report from the Treasury Inspector Generol for Tax Administration (TIGTA)
indicating that the use of inappropriate political criteria was all too common in the evaluation of
these applications. .

So far, here's what we know.,

We know that, between 2010 and 2012, conservative 'groups applying for tax exempt
status were targeted by the IRS and subjected to increased levels of scrutiny.

We know that these groups were targeted because they had the words “tea party” or
“patriots” in their name or because they soid in their applications that they wanted to do things
like “make America a better place to live.”

We know that these conservative groups were asked invasive and inappropricte
questions about their donors, their positions on various issues, and the political affiliations of
their officers and directors.

We know that some of these groups’ applications were delayed for more than three
years, even as applications for groups friendly to the President and liberai causes were promptly
approved.

We know that, despite some eurly claims to the contrary, knowledge of this operation
extended beyond the processing center in Cincinnati and that IRS officials in Washington, D.C.
were aware of the program at an early stage.

We have also seen evidence that employees in other IRS offices besides Cincinnati
scrutinized conservative organizations to an unreasonable degree. In spite of what the IRS has
said publicly, it has become clear that this problem was not limited to a few employees in
Cincinnati.

And, we know that, by June 2012 at the latest, the number two official at the
Department of Treasury, Deputy Secretary Neal Wolin, was aware that there was an ongoing
TIGTA inquiry into these issues.

Here’s what we don’t know.

We don’t know why the targeting began.

We are concerned about the extent to which senior officials ot the IRS and Department
of Treasury became aware of these practices, when they found out, and what they did or did not
do to put a stop to them. i

And, perhaps most important, we want to know why the IRS purposefully misfed

Congress when they led us to believe that no groups were being targeted when we repeatedly
raised this issue with the agency last year.
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This, to me, is one of the most disturbing elements of this story.

On multiple occasions in 2012, | spearheaded letters from Republican Senators to then-
IRS Commissioner Shulman asking questions about the IRS's processing of applications for tax
exempt status and the reports that the process had become politicized.

1 received two separate responses from Acting Commissioner Steven Miller, who was, at
that time, serving as the Deputy Commissioner for Services and Enforcement.

Neither of these responses even hinted at the possibility that the targeting was going on,
even though these officials in Washington were certainly aware that a number of conservative
groups had, in fact, been targeted.

indeed, despite multiple efforts during the 2012 election campaign to find out the facts
obout this targeting program, the IRS did not decide to come clean until the release of the TIGTA
report was imminent and their hond was forced.

And, even then, one of the top IRS officials, in consuitation with the Department of
Treasury, chose to disclose that it had targeted innocent organizations by responding to a

planted question at a press conference. -

The American people deserve to know the truth about what went on here. And, they
deserve to know why the truth was kept from them for so long.

Were the top IRS officials willfully blind to what was going on?
Or, were they simply holding out until fter the election?

While the targeting of conservative groups in the review process hos received most of
the attention thus far, it’s not the only problem that needs to be addressed.

Iam, of course, referring to the fact that, in 2012, one of the IRS offices that were
targeting conservative groups’ applications also improperly disclosed confidential information
about some of the same groups to a left-leaning media organization called ProPublica.

This revelation comes on the heels of other allegations that the IRS disclosed to activist
groups and media outlets, confidential information — including donor information - submitted
by conservative nonprofits.

We need to look closely at these allegations as well.

So, as you can see, Mr. Chairman, there are a lot of problems at the IRS. I'm glad that,
thus far, members of both parties have recognized the need to address these issues.

Mr. Chairman, I'm pleased to be working with you on this investigation and | hope that
we’ll continue to work together on a bipartisan basis to get to the bottom of this.
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I want to assure our colleagues and the American people that we're going to find out
exactly what happened here and we’re going to do everything we can to make sure it doesn’t
happen again.

The only way to fully address these issues and to restore the credibility of ihe RS is to
have a full accounting of the facts. :

And, one way or another, we’re going to learn the facts about what went on here, |
hope that we can do so with the full and complete cooperation of the Obama administration.

Today’s hearing is just the first step in this process. Thank you, Mr. Chairman.

HH#
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Anited States Senate

WASHINGTON, DC 20510

March 14, 2012

Hon. Douglas H. Shulman
Commissioner

Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20230

Dear Commissioner Shulman:

‘We have received reports and reviewed information from nonprofit civic organizations in
Kentucky, Ohio, Tennessee, and Texas concerning recent IRS inquiries perceived to be
excessive. It is critical that the public have confidence that federal tax compliance efforts are
pursued in a fair, even-handed, and transparent manner—without regard to politics of any kind.
To that end, we write today to seek your assurance that this recent string of inquiries has a sound
basis in law and is consistent with the IRS’s treatment of tax-exempt organizations across the
spectrum.

As you know, the designation as a tax-exempt organization under section 501(c)(4)(A) is
reserved for “[c]ivic leagues or organizations not organized for profit but operated exclusively
for the promotion of social welfare, ... the net earnings of which are devoted exclusively to
charitable, educational, or recreational purposes.” An organization “may carry on lawful
political activities and remain exempt under section 501(c)(4) as long as it is primarily engaged
in activities that promote social welfare.”’ The 501(c)(4) designation has been conferred on
many organizations in America that espouse political or public policy viewpoints—including
Priorities USA, the sister organization of “[t}he super PAC supporting President Obama,”” and
American Crossroads, the sister organization of a super PAC supporting Republicans.

Civic and social welfare organizations have long performed valuable roles and offered numerous
benefits to our society, and tax exemptions for such organizations can be traced all the way back
to the Tariff Act of 1913. It is imperative that organizations applying for tax-exempt status are
able to rely on a consistent and foreseeable review structure from the IRS. Any significant
changes to the IRS review process should be implemented only after appropriate notice and
opportunity for comment from the public and affected parties.

A number of our constituents have raised concemns that the recent IRS inquiries sent to civic
organizations exceed the scope of the typical disclosures required under IRS Form 1024 and

! Federal Election Commission v. Beaumont, 539 U.S. 146, 150 n. 1 (2003) (quoting Rev. Rul. 81-95,
1981-1 Cum. Bull. 332, 1981 WL 166125).
2 Jeremy Peters, ““Super PACs,” Not Campaigns, Do Bulk of Ad Spending,” N.Y. Times (Mar. 2,2012).
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accompanying Schedule B—the forms that all 501(c)(4) organizations must submit.
Understandably, this has prompted some concerns about selective enforcement and the duty to
treat similarly situated taxpayers similarly. To address these concerns, we respectfully request
that you provide answers to the following questions:

1.

‘What is the IRS’s process for approval and renewal of a tax-exempt designation under
section 501(c)(4)?

Are all 501(c)(4) applicants required to provide responses and information beyond the
questions specified in Form 1024 and Schedule B? If not, when and on what basis does
the IRS require an applicant to make disclosures not described in Form 1024 and
Schedule B?

Which IRS officials develop and approve the list of questions and requests for
information (beyond the questions specified in Form 1024 and Schedule B) which are
sent to 501(c)(4) organizations? What are the objective standards by which the responses
to such requests for information are evaluated?

How do additional requests for information sent by the IRS to 501(c)(4) applicant
organizations (beyond the information required by IRS Form 1024 and Schedule B) relate
to a specific standard of review previously established by the IRS? Has the IRS
published such standards? Does the decision to approve or deny applications for tax-
exempt status adhere to these standards, particularly if these standards have not been
published and are not readily known? )

Is every 501(c)(4) applicant required to provide the IRS with copies of all social media
posts, speeches and panel presentations, names and qualifications of speakers and
participants, and any written materials distributed for all public events conducted or
planned to be conducted by the organization? If not, which 501(c)(4) applicants must
meet this disclosure requirement and on the basis of what objective criteria are they
selected? :

Form 1040 does not require specific donor information, as the instructions for the form
indicate that the statement of revenue need not include “amounts received from the
general public...for the exercise or performance of the organization’s exempt function.”
In addition, the annual schedule of contributors required by the IRS for 501(c)(4)
organizations is limited to donors giving the organization $5,000 or more for the year,
and the names and addresses of contributors are not required to be made available for
public inspection (according to IRS Form 990, schedule B). However, some of the IRS
letters recently sent to 501(c)(4) applicant organizations specifically ask for the names of
all donors and the amounts of each of the donations, and furthermore state that this
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information will in fact be made available for public inspection. These specific requests
for donor information appear to contradict the published IRS policy. Given this
discrepancy, please provide any correspondence (including emails, written notes, and
electronic documents) generated with respect to the decision to send letters in 2012
requesting all donor information from 501(c)(4) applicant organizations, including
correspondence between IRS employees, or between or among the IRS, the Department
of Treasury, and the White House.

7. Many applicant organizations have stated that the IRS gave them less than 3 weeks to
produce a significant volume of paperwork, including copies of virtually all internal and
public communications. What is the typical deadline for responses to an IRS inquiry for
additional information under section 501(c)(4)?

8. Form 1024 and related disclosures by 501(c){4) organizations are generally “open for
public inspection.” In the interest of addressing any concerns about uneven IRS
enforcement of section 501(c)(4) eligibility requirements, can you please provide us with
copies of all IRS inquiries sent to and responses received from Priorities USA? Those
documents would provide a useful basis for comparison to other inquiries the IRS has
addressed to section 501(c)(4) applicants.

Given the potentially serious implications of selective or discriminatory enforcement, we request
that you hold further IRS-initiated demands for information from 501(c)(4) applicants beyond
the extensive information already required of all applicants (in Form 1024 and Schedule B), until
the agency provides a response demonstrating these recent IRS requests are consistent with
precedent and supported by law,

Thank you for your prompt attention to this matter,

Sincerely,

o Arvy ol

# See Form 1024, Application for Recognition of Exemption OMB No. 1545-0057 Under Section 501(a).
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

April 26, 2012

The Honorable Orrin G. Hatch
Ranking Member

Committee on Finance

United States Senate
Washington, DC 20510

Dear Senator Hatch:

| am responding to your letter to Commissioner Shuiman dated March 14, 2012,
requesting information about the procedures to obtain tax exemption under section
501(c)(4) of the Internal Revenus Code. We appreciate your interest and support of the
IRS efforts in the administration of the tax law as it applies to tax-exempt organizations.

Question 1. What Is the IRS’s process for approval and renewal of a tax-exempt
designation under section 501(c){4)?

The law aliows section 501(c)(4) organizations to seif-declare and hold themselves out
as tax-exempt. Organizations also can apply for IRS recognition as tax-exempt. An
organization determined by the IRS to be tax-exempt can rely on that determination if
their exempt status is ever questioned, so long as the organization has not deviated
from the organizational structure and operational activities set forth in its application.

Once an organization that has applied to the IRS receives recognition of section
501(c)(4) status, it s not required fo renew that recognition. If an organization's tax-
exemption is later revoked, either through the examination process or automatically for
failure to file the annual information return or notice for three consecutive years', it may
reapply and the process is the same as the initial application process, as described in
Revenue Procedure 2012-9, 2012-2 L.R.B 261 and below. As set forth in Revenue
Procedure 2012-9, the organization has the burden of proving that it meets the
particular requirements of the Code section under which it claims exemption through
information in its application and supporting materials. Enclosure A is a copy of the
Revenus Procedure.

All applications for tax-exempt status, including applications for status under section
501(c)(4), are filed with a centralized IRS Submission Processing Center, which enters
the applications into the EP/EO Determination System and processes the attached user
fees. The application is then sent to the Exempt Organizations (“EO") Dsterminations
office in Cincinnati, Ohio for inifial technical screening.

' IRC § 8033()(1).
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This technical screening is conducted by EO Determinations’ most experienced revenue
agents who review the applications and, based on that review, separate the applications

into the following four categories:

« Applications that can be approved immediately based on the completeness of the
application and the information submitted;

« Applications that need only minor additional required information in the file in
order to approve the application;

o Applications that do not contain the information needed to be considered
substantially complete; and

« Applications that require further deveiopment by an agent in order to determine
whether the application mests the requirements for tax-exempt status.

Organizations whose applications fall into the fourth category are sent letters informing
them that more development of their application is needed, and that they will be
contacted once their application has been assigned to a revenue agent. The
applications are sent to unassigned inventory, where they are held until a revenue agent
with the appropriate level of expenence for the issues involved in the matter is available
to further develop the case.?

Once the case is assigned, the revenue agent notifies the organization and reviews the
application. Based upon sstablished precedent and the facts and circumstances set
forth in the application, the revenus agent requests additional information and
documentation to complete the file pertaining to the exempt status application materials®
{the so-called "administrative record”) and makes a determination. Whers an
application for exemption presents issues that require further development to compiete
the administrative record, the revenue agent engages in a back and forth dialogue with
the organization in order to obtain the needed information. This back and forth dialogue
helps applicants better understand the requirements for exemption and what is needed
to meet them, and it helps the IRS obtain all the information relevant to the
determination.

Tools are avallable to promote consistent handling of full development cases. For
example, in situations where there are a number of cases involving similar issues (such
as credit counseling organizations, down payment assistance organizations,
organizations that were automatically revoked and are seeking retroactive
reinstatement, and most recently, advocacy organizations), the IRS will assign cases to
designated employees to promote consistency. Additionally, in these cases, EO
Technical (an office of specialists in Exempt Organizations) works with the IRS Office of

* Enclosure B describes the criterla used to determine the appropriate level of experience.

3 This includes the application for racognition of {ax exempt status, any papers submitied in
support of the application, and any Istter or other document issued by the IRS with respect to the
appiication. See IRC § 6104(a), (d)(5); Tax Court Rule 210(b)(12).
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Chief Counssl fo develop educational materials to assist the revenue agents in issue
spotting and crafting questions to develop cases consistently.

it Is important to develop a complete administrative record for the application. The
administrative record must be complete so that it supports either exemption or denial. If
the application is approved, not only is the administrative record made publicly available
(with certain limited exceptions outiined below), but organizations that act as described
in the administrative record have reliance on the IRS determination. If the application is
denied, the organization may seek review from the Office of Appeals. The Appeals
Office, which is independent of Exempt Organizations, reviews the complete
administrative record and makes its own independent determination of whether the
organization meets the requirements for tax-exempt status. It is to the organization’s
benefit to have all of their materials in the file in the event that EO Determinations
denies exemption and the organization seeks Appeals review. If, based on the
information in the administrative record, the Appeals Office decides the organization
meets the requirements for tax-exempt status, the application will be approved. If the
Appeals Office agrees that the application should be denied, the 501(c)(4) applicant
may pay the tax owed as a taxable entity and seek a refund in federal court.

In those cases where the application raises issues for which there is no established
published precedent or for which non-uniformity may exist, EO Determinations refers
the application to EO Technical. In EO Technical, the applications are reviewed by tax
law specialists, whose job is to interpret and provide guidance on the law and who work
closely with IRS Chief Counsel attorneys on the issues.

Similar to the process in EO Determinations, EO Technical tax law specialists develop
cases based on the facts and circumstances of the issues in the specific application. EO
Technical staff engages in a back and forth dialogue with the organization in order to
obtain the information needed to complete the administrative record. If, upon review of
all of the information submitted, it appears that an organization does not meet the
requirements for tax-exempt status, a proposed denial explaining the reasons the
organization doses not meet the requirements is issued. The organization is then
entitled to a "conference of right* where it may provide additional information. Following
the conference of right, a final determination is issued. If the application is approved,
the administrative record is made publicly available, and if the organization acts as
described in the application filed, it has reliance on the IRS determination, If the
application is denied, the applicant may seek relief by paying the {ax owed as a taxable
entity and seek a refund in federal court.

Question 2. Are all 501(c)(4) applicants required to provide responses and
Information beyond the questions specified In Form 1024 and Scheduls B? If not,
when and on what basis does the IRS require an applicant to make disclosures
not described in Form 1024 and Schedule B? ’

In order for the IRS to make a proper determination of an organization’s exempt status,
the Form 1024 instructs the applicant to report, among other things, all of its activities —
past, present, and planned. The Form and instructions tell the organization that it must
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provide a detailed description of each individual activity, including the purpose of the
activity and how it furthers the organization’s exempt purpose, when the activity Is
initiated, and where and by whom the activity wili be conducted. Iif the Form 1024
questions are answered with sufficient detail to make a favorable determination, the
applicant will not be asked additional questions. If, however, issues remain, then the
IRS contacts the organization and solicits the information needed to establish or deny

tax exemption.

-The range of organizations sligible for tax-exempt status under section 501(c)(4), the
requirements they must meet, and the diversity of the facts and circumstances
presented by the applications, require individualized consideration, and each
development letter will vary depending on the facts and circumstances of the
application,

Question 3. Which IRS officials develop and approve the list of questions and
requests for information (beyond the questions specified in Form 1024 and
Schedule B) which are sent to §01(c)(4) organizations? What are the ohjective
standards by which the responses to such requests for information are
evaluated?

As noted in question 2, the IRS contacts the organization and solicits additional
information when there is not sufficient information upon which to make a determination
of tax exempt status. When an application needs further development, the case is
assigned to a revenue agent with the appropriate level of experience for the issues
involved in the application.

The general procedures for requesting additional information to develop an application
are included in section 7.20.2 of the Internal Revenue Manual. Although thereis a
template Ietter that describes the general information on the case development process,
the letter does not, and could not, specify the information o be requested from any
particular organization because of the broad range of possible facts possible. Enclosure
C is a copy of the template lefter.

The amount and hature of development necessary to process ah application to ensure
that the legal requirements of tax-exemption are satisfied depends on several factors,
which include the comprehensiveness of the information provided in the application and
the issues raised by the application. Consequently, revenue agents prepare
individualized questions and requests for documents relevant to the application, which
are attached to the above described general template letter. With certain types of
applications where the issues are similar or more complex, EQ Technical, in
coordination with Chief Counsel, develops educational materials to assist the revenue
agents in issue spotting and crafting questions to develop those cases consistently.
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The revenuse agent uses sound reasoning based on tax law tralning and his or her
experience to review the application and identify the additional information needed to
make a proper determination of the organization’s exempt status. The revenue agent
prepares individualized questions and requests for documents based on the facts and
circumstances set forth In the particular application.

Once responses are received, the entire application file is evaluated based upon the
requirements in the Code and regulations.*

Question 4. How do additional requests for information sent by the IRS to
501({c)(4) applicant organizations (beyond the information required by IRS Form
1024 and Schedule B) relate to a speclific standard of review previously
established by the IRS? Has the IRS published such standards? Does the
decision to approve or deny applications for tax-exempt status adhere to these
standards, particularly if these standards have not been published and are not
readily known?

As noted in question 2, the IRS contacts the organization and solicits additional
information if there is insufficient information to make a determination or if issues are
raised by the application. All information gathered during the application process is
evaluated based upon the requirements of the Code and regulations.®

The general procedures for reviewing applications for tax-exempt status, which inciude
requesting further development information, are included in Internal Revenue Manual
(IRM) section 7.20.2, which is made available to the public on the IRS website.®
Enclosure D is a copy of IRM 7.20.2.

Quastion 5. Is every 501(c){4) applicant required to provide the IRS with copies of
all soclal media posts, speaches and pane! presentations, names and
qualifications of speakers and participants, and any written materials distributed
for all public events conducted or planned to be conducted by the organization?
if not, which 501(c)(4) applicants must meet this disclosurs requirement and on
the basis of what objective criterla are they selected?

The nature of any development letter will vary depending on the facts and
circumstances of a given application. Therefore, organizations receive different
questions. As indicated earlier, in situations where there are a number of cases
involving similar issues (such as, for example, credit counseling organizations, down
payment assistance organizations, and advocacy organizations), educational materials
may be developed to assist the revenue agents in issue spotting and crafting questions
to develop cases consistently.

As to the specific matters you raised in your letter, Question 16 of Part Il of Form 1024

* IRC § 501(c){4); Treas. Reg. § 501(c){4)-1.
* IRC § 501(c)(4); Treas. Reg. § 501{c){4)-1. }
¢ IRM 7.20.2 Is available at http://www.Irs.qovlirm/pal 7-020-002
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asks organizations whether they publish pamphlets, brochures, newsletters, journals, or
similar printed material. This inciudes material that may be used to publicize the
organization’s activities, or as an informational item to members or potential members.
If so, the Form instructs organizations fo attach a recent copy of each. If the
organization’s application indicates that it does publish such materials but it did not
provide this material with the application, the material will be requested in further
devalopment.

The IRS recognizes that many organizations communicate through the internat and
social media as well as through paper. Where relevant to the issues raised in an
application, the IRS will ask for those materials as well. To ensure a complete
administrative record for reliance and review purposes, copies of relevant internet
materials must be included. The extent of any required submission depends upon the
facts and circumstances of a given case and the professional judgment of the revenue
agent involved.

As noted above, with regard to other activities such as public events, in order for the
IRS to-make a proper determination of an organization’s exempt status, the Form 1024
requires organizations fo provide a detalled narrative description of all of the activities of
the organization - past, present, and planned, listing each activity separately. Each
description should include, at a minimum, a detailed description of the activity inciuding
its purpose and how each activity furthers the organization’s exempt purpose, when the
activity was or will be initiated, and where and by whom the actlvity will be conducted. If
the organization does not provide this information or if it does not provide sufficient
detail, more information may be requested as part of the development process in order
to complete its application record. As previously discussed, EO staff engages in a back
and forth dialogue with the organization in order fo obtain the information needed to
complete the administrative record and make a determination. If an organization
believes that the legal requirements can be satisfied without the requested
documentation or the organization needs additional time to respond, the organization
can discuss an alternative approach or timing with their agent. The IRS will consider
whether compliance with the legal requirements can be satisfied in the alternattve
manner proposed and whether an extension of time is warranted.

As explained above, a complete application record is important for both the IRS and the
organization. The adminisfrative record must be complete so that it supports either
exemption or denial.
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Question 8. Form 1040 does not require specific donor information, as the
instructions for the form indicate that the statement of revenue need not include
“amounts recelved from the general public...for the exercise or performance of
the organization’s exempt function.” in addition, the annual schedule of
contributors required by the IRS for 501(c){(4) organizations Is limited to donors
giving the organization $5,000 or more for the year, and the names and addresses
of contributors are not required to be made avaiiable for public inspaction
{according to IRS Form 980, schedule B). However, some of the IRS letters
recently sent to 501(c){4) applicant organizations specifically ask for the names of
all donors and the amounts of each of the donations, and furthermore state that
this information will in fact be made avallable for public inspection. These
specific requests for donor information appear to contradict the published IRS
policy. Given this discrepancy, please provide any correspondence (Including
emalis, written notes, and electronic documents) generated with respect to the
decision to send letters in 2012 requesting all donor information from 501{c){4)
applicant organizations, including correspondence between IRS employess, or
between or among the IRS, the Department of Treasury, and the White House.

In answering this question, we assumed that the language referred to in the question
relates to the Form 1024 rather than the Form 1040. The quoted language refers fo the
fact that amounts received for the performance of an exempt function should be
reported on line 3 rather than line 2 of the Form 1024.

As explained above, when a Form 1024 application needs further development, the IRS
contacts the organization and solicis additional information in order to have a complete
administrative record on which the IRS can make a determination as to whether the
requirements of the Code and regulations are met. There are instances where donor
information may be needed for the IRS to make a proper determination of an
organization’s exempt status, such as when the application presents possible issues of
inurement or private benefit. Nevertheless, the IRS takes privacy very seriously, and
makes an effort to work with the organization to obtain the needed information so that
the confidentiality of any potentially sensitive or privileged information is taken info
account. We have advised applicant organizations that if they believe that the
requested Information required to demonstrate eligibllity for section 501(c)(4) status can
be provided through alternative information, they should contact the revenus agent
assigned fo thelr application. As discussed above, we will consider whether compliance
with the legal requirements can be satisfled in the alternative manner proposed. We
have also granted applicants additional time to respond.

IRS policy or practice does not govern whether or not donor information is made public.
This matter is governed by statute. Public disclosure regarding tax exempt organization
filings is principally governed by sections 6104 and 8110 of the Internal Revenue Code.
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Section 8104 of the Code requires the IRS to make certain materials related to tax-
exempt organizations avallable for public inspection, including an organization's
application for recognition of tax exemption and Form 980 annual information returns, 7
If the IRS approves an organization’s application for tax-exempt status, section 6104(a)
requires that the application and supporting materials be made available for public
inspection. The only exception to that requirement is found in section 6104(a)(1X(D),
which exempts from disclosure information that the IRS determines is related to any
“rade secret, patent, process, style of work, or apparatus of the organization” that would
adversely affect the organization, or information that could adversely affect national
defense.

The long-standing statutory requirements regarding the disclosure of exemption
applications, including Form 1024, are separate from those requiring public availability
of Form 990 annual information returns, which are contained in section 8104(b). Under
section 8104(b), Form 990 annual information returns also are subject to disciosure for
public inspec:‘ticné with the sole excaption of donor information contained in Schedule B
of the Form 980.° The withholding of donor information from public disclosure applies
only to Form 890; this exception does not extend to information obtained from Form
1024 and supporting materials.

In light of the statutory requirement to make approved applications public, page 2 of the
Form 1024 instructions notifies organizations that information they provide will be
avalilabie for public inspection. This notice is reiterated in any development letters sent
to the organizations. Although the statute requires the administrative record to be made
avallable for public inspection, the IRS does not affirmatively publish this information. It
is available only upon request.

Additionally, under section 8110 of the Code, if the IRS ultimately denies the application
for recognition of tax-exempt status, the denial letter and background information are
subject to public inspection, with certain identifying and other information redacted, to
assist the public understand the IRS reasoning while also protecting the identity of the
organization and any person identified in the file (including individual donors).

’ The disciosure rules have been in piace since 1958, and the legisiative history provided the
following rationale for public disclosure of exemption applications: *{the] committee believes that
making these applications avaliable to the public will provide substantial additional aid to the
Internal Revenue Service in determining whether organizations are actually operating in the
manner in which they have stated in their applications for axemption.” H.R. Rep. No. 85-262, at
41-42 (1967). In 1987, Congress added what is now section 6104(d) to the Code, that requires
organizations fo make thelr returns available o the public, and in 1986 extended this tule to
application materials.

* The withholding exception does not apply to donor information for organizations that file Form
880-PF or to those section 527 organizations that are required to file Form 980 or 990-EZ.
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In response to your specific question, having inquired, | am informed that there have
been no communications between IRS employees and the Department of Treasury or
the White House with respect to requests for donor information from any 501(c)(4)
applicant organizations. Requests for information, including donor information, of
specific organizations that are currently in the application process are subject to the
requirements of section 8103 of the Code. Section 6103(f) sets forth the means by
which congressional committees may obfain access to return and return information
(that is not otherwise made publicly avallable under sections 6104 and 6110). We are
available to discuss these rules in more detail with your staff.

Question 7. Many applicant organizations have stated that the IRS gave them
less than 3 weeks to produce a significant volume of paperwork, including copies
of virtually all Internal and public communications. What Is the typical deadline
for responses to an IRS inquiry for additional information under section
501{c){4)?

Section 7.20.2.7.1 of the Internal Revenue Manual provides that a revenue agent
seeking additional information from an organization applying for tax-exempt status, will
give that organization 21 days to provide a response. Accordingly, this 21 day response
time is given to all organizations whose application requires further development.
Enclosure D contains the IRM provision.

Organizations can request more time to respond and if an organization falls to respond
by the specified date the agent will contact the organization to inquire about the status
of the information request and whether additional time is needed. These procedures
are specified in section 7.20.2.7.1 of the IRM.

Organizations that may be engaged in advocacy activities, and have recently received
development letters as part of the exemption application pracess have been advised
that they have additional time to respond. We sent a follow-up letter advising the
organizations that they have an additional 80 days to respond; and that if they believe
that the requested information required to demonstrate eligibility for tax-exempt status
can be provided through alternative information, they should contact the revenue agent
assigned to their application. if they need more than the additional 60 days to respond,
they should contact their revenue agent fo request a further extension.

Question 8. Form 1024 and related disclosures by 501(c){4) organizations are
generally “open for public inspection.” In the interest of addressing any
concerns about uneven IRS enforcement of section 501{c)(4) eligibility
requirements, can you please provide us with coples of all IRS inquires sent to
and responses received from Priorities USA? Those documents would provide a
useful basis for comparison to other inquiries the IRS has addressed to section

501(c)(4) applicants.
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Seaction 6104(a) of the Code permits public disclosure of an application for recognition
of tax exempt status of organizations that have been recognized as exempt. Our
records do not indicate that any organization with the name Priorities USA has been
recognized as tax-exempt.

| hope this information is helpful. | am also writing to your colleagues. If you have
questions, please contact me or have your staff contactk Cathy Barre at (202) 622-3720.

Sincerely,
7 an,
Steven T, Miller

Deputy Commissioner
for Services and Enforcement

Enclosures



206

Mnited States Denate

WASHINGTON, DC 20510

June 18,2012

Hon. Douglas H. Shulman
Commissioner

Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20230

Dear Commissioner Shulman:

On March 14, 2012, we wrote to you with a number of questions regarding the
procedures the Internal Revenue Service (“IRS”) uses when evaluating organizations that apply
for tax-exempt status. We appreciate the thoroughness of your response to our inquiries.
However, we remain concerned that the IRS is requesting the names of donors and contributors
to organizations that apply for tax exempt status. In doing so, the IRS appears to be
circumventing the statutory privacy protections that Congress has long provided donors.

Prior Congresses have passed legislation with bipartisan support to ensure the privacy of
donors who give to charitable organizations. While the annual tax returns of certain charitable
organizations have long been required to be made available for public review, the 91 Congress
denied the Secretary of the Treasury the authority to disclose the names and addresses of
financial contributors from these returns.’ In addition, the 100™ Congress created a specific
statutory exception for disclosure of names and addresses of financial contributors, when they
expanded public inspection of certain annual returns, reports, and applications for exemption of
certain tax exempt organizations.” In using nearly identical legislative language to create these
exceptions from disclosure, both Congresses made strong legislative pronouncements that their
goal was to protect the privacy of donor information. In addition, the same commitment to
privacy is evident in the requirement that taxpayers be given the opportunity to obtain redaction
of identifying information before related IRS private letter rulings, technical advice memoranda,
and Chief Counsel Advice memoranda are made public.> Through these various expressions,
Congress has made privacy the rule, and not the exception.

It is important to note the value that is placed on protecting the privacy of individuals and
organizations that choose to donate funds to charitable organizations. The privacy interests of
donors is widely recognized and valued. Various public policy initiatives have rightly
encouraged donations to social welfare organizations, and these efforts are threatened when
private information about donors is not adequately protected. A list of donors who have given

! See H.R. 13270, The Tax Reform Act of 1969, which became Public Law Number 91-172
2 See H.R. 3545, Omnibus Budget Reconciliation Act of 1987, which became Public Law Number 100-203
326 USC § 6110
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money to specific charitable organizations is something that carries great value to certain
interested parties, as trading of personal information about private citizens has become common
practice. Unfortunately, the public release of private donor information exposes citizens to
possible harassment and intimidation by those who oppose the goals of the charitable
organization.

As we mentioned in our March 14 letter, it is our understanding that the IRS asked
several organizations who applied for tax-exempt status to provide the names of individuals who
had made donations (regardless of dollar amount) to those organizations, as well as the names of
individuals who are expected to make donations in the future. The Form 1024 exemption
application asks applicants for sources of financing but does not ask for names and addresses. It
is our understanding that specific donor information — names and addresses — are not provided
on Form 1024.

Yet, by requesting through correspondence, after the filing of a Form 1024, that
organizations applying for tax exempt status provide names of donors, the IRS sets in motion an
outcome wherein donor information that would be protected and redacted by one provision of the
Internal Revenue Code (“Code”™) which provides an exception from disclosure, would be made
available for public inspection by a separate provision of the Code relating to inspection of
applications for tax exemption. Such an outcome is clearly at odds with the express intent of
Congress to maintain the privacy of donors. Even if not prohibited by law, the actions of IRS are
an inappropriate circumvention of the policy of donor privacy embedded in the Code.

When the IRS requests specific donor information through a follow up letter as part of
the exemption application process, it ensures that this highly sensitive donor information will be
included in the administrative record. This presents a serious privacy problem: if the IRS
approves the organization’s application for tax-exempt status, then section 6104 of the Code
requires the associated administrative record — including the identity of donors if included
therein — to be made available for public review at the national office of the Internal Revenue
Service.* This is completely at odds with the treatment of the same donor information when it is
viewed at the principal office of the tax-exempt organization. The Code specifically states that
the names and addresses of donors are not required to be available for public inspection when
viewed at this physical location.’ Given that donor information is redacted on annual tax returns
of tax-exempt organizations, redacted on denied tax-exempt applications, redacted on successful
tax-exempt applications (when viewed at the organization’s principal office), and not required to
be provided on the Form 1024, it is disconcerting that donor information would be reviewable, or
at the very least not be redacted, on successful tax-exempt applications viewed at the national
office of the IRS.

426 USC § 6104(aX1XA)
26 USC § 6104(d)(3XA)
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In order to better understand the background on these recent requests for confidential donor
information and the authority of the Internal Revenue Service to make these requests, we
respectfully request that you provide answers to the following questions:

L

What is the specific statutory authority giving the IRS authority to request actual donor
names during reviews of applications for recognition of exemption under Section
501(c)(4)?

Is it customary for IRS revenue agents to request donor and contributor identifying
information during review of applications for tax-exempt status under Section 501(c)(4)?
Please provide the number of requests by the IRS for such information for each year from
2002 to 2011,

Is the Exempt Organizations technical office involved in all such information requests of
exemption applicants? :

. Section 7.21.5 of the Internal Revenue Manual states that Letter 1313 should beused asa

first request for additional information for cases received on Form 1024, and that Letter
2382 should be used for second and subsequent requests for information. We have
attached redacted copies of an IRS 1313 Letter and 2382 Letter which were reportedly
sent to applicant organizations earlier this year. Each of these letters contains passages
which specifically request names of donors.®

a) Which IRS employees and officials were involved in the drafting of the questions
requesting donor names?

b) Which IRS officials provided authority and approval for the questions requesting
donor names?

¢) Did any IRS personnel definitively review and determine whether there would be
any privacy impact by the requests for names of donors which could ultimately be
made part of a publically available administrative record? Was the IRS Office of
Privacy consulted, and did it play a role in any such determination?

What is the total number of IRS 1313 and 2382 letters sent in 2011 and 2012 (to date)
which specifically request names of donors?

Does the IRS intend to utilize IRS 1313 and 2382 letters in the future to specifically
request names of donors?

® Letter 1313 asks for donor names in question 3(a) on page 4. Letter 2382 asks for donor names in question 11(a)
on page 6. :
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7. Does the IRS view donor identifying information as being necessary information when
reviewing applications for tax-exempt status under Section 501(c)(4)? If so, how was
this finding made and what written standards are utilized by the IRS in evaluating this
information? Have any IRS personnel ever recommended that IRS Form 1024 be
amended to specifically require that this information be furnished?

8. Section 7.20.2.7 of the Internal Revenue Manual (relating to evaluation of organizations
applying for tax-exempt status) states that requests for additional information in
processing a determination should be thorough and relevant. Would a request (to an
organization applying for tax-exempt status under Section 501(c)(4)) for a list of donor
names, some who may have given as little as $1, meet the relevancy standard?

Thank you for your prompt attention to this matter.

Sincerely,

Qulzr= 40 (v
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE S8ERVICE
WASHINGTON, D.C, 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable Orrin G. Hatch
United States Senate
Washington, D.C. 20510

Dear Senator Hatch:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c}(4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a}-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c}(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not ali section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development lefter sentto an
applicant is based on the facts and circumstances of the specific application.
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To qualify for exemption as a social welfare organization described in section.501(c)(4),
the organization must be primarily engaged in the promotion of social welfare, not
organized or operated for profit, and the net earnings of which do not inure to the benefit
of any private shareholder or individual.’

As discussed in more detail in my April 26, 2012 letter to you, in order for the IRS to
make a proper determination of an organization's exempt status, the Form 1024 asks
applicants to provide detailed information regarding all of its activities-- past, present,
and planned, including the purpose of each:activity and how it furthers the
organization’s exempt purpose, when the activity is initiated, and where and by whom
the activity will be conducted. if the Form 1024 questions are answered with sufficient
detail to make a determination, the applicant will not be asked further questions. If,
however, the detail provided is insufficient to make a determination or issues are raised
by the application, then the IRS contacts the organization and solicits information to
evaluate whether the applicant meets the requirements for tax exemption in the Code
and regulations. There may be cases in which-donor information would be relevant to
determining if the legal requirements for exemption are satisfied.

The IRS automated systems capture the number of applications approved during a
given year that were sent development letters seeking additional information, but they
do not track the specific questions asked in the requests. Consequently, in order to
determine the specific questions asked in those development letters, manual review of
each file would be required. IRS staff is available to work with your staff to identify the
information that we are able to legally provide that would pe relevant to your request.

Question 3. Is the Exempt Organizations technical office involved in-all such
information requests of exemption applications?

As noted in'my April 26, 2012 letter, generally applications for tax-exemption that
need further development are assigned to revenue agents-in the Exempt
Organizations (EQ) Determinations office in Cincinnati, Ohio, rather than staff in the
EO Technical office. Based on established precedent and the facts and
circumstances of the case, an EO Determinations revenue agent will request the
information and documentation he/she believes is needed to complete the
administrative record and make a determination in the case. As needed, a revenue
agent might seek advice from EO Technical staff regarding a particular matter or a
case may be referred to EO Technical staff, but the EO Technical office is not
involved in all information requests sent to applicants seeking tax-exemption Note
that in situations where there are a number of cases involving similar issues, the IRS
may assign cases to designated employees to promote quality and consistency. In
such cases, agents, either with or without EO Technical, may work together in
drafting information requests for similar cases.

VIRC § 501(c)(4); Treas. Reg. § 1.501(c)4)-1.
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Question 4. Section 7.21.5 of the Internal Revenue Manual states that Letter 1313
should be used as a first request for additional information for cases received on
Form 1024, and that Letter 2382 should be used for second and subsequent
requests for information. We have attached redacted copies of an IRS 1313 Letter
and 2382 Letter which were reportedly sent to applicant organizations earlier this
year. Each of those letters contains passages which specifically request names
of donors. .

a) Which IRS employees and officials were involved in the drafting of the
questions requesting donor names?

By law, the IRS cannot comment with respect to letters sent to specific taxpayers.
However, we can discuss our general process. Pursuant to Section 7.20.2.4 of the
Internal Revenue Manual (IRM), revenue agents in the EO Determinations office
assigned to a case are responsible for contacting the organization to obtain any
additional information or amendments necessary to process the application. Pursuant
to the IRM, questions asked fo organizations seeking tax-exemption under section
501(c){4), would be drafted by the revenue agent working the case. ‘As noted above, in
situations where there are a number of cases involving similar issues, the IRS may
assign cases to designated employees to promote consistency. In such cases, agenis
may work together in drafting questions for similar cases.

b) Which IRS officials provided authority and approval for the questions
requesting donor names?

See response to a), above.

c¢) Did any IRS personnel definitively review and determine whether there
would be any privacy impact by the requests for names of donors which could
ultimately be made part of a publically available administrative record? Was the
IRS Office of Privacy consulted, and did it play a role in any such determination?

The IRS takes privacy very seriously, and makes an effort to work with organizations to
obtain the needed information so that the confidentiality of any potential sensitive or
privileged information is taken into account. The IRS Office of Privacy was not
consulted regarding the specific questions asked of applicant organizations. However,
the IRS advised applicant organizations that if they believed that requested information
required to demonstrate eligibility for section 501(c)(4) status could be provided through
alternative information, they could contact the revenue agent assigned to their
application and the IRS would consider whether the legal requirements could be
satisfied in an alternative manner.
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Question 5. What is the total number of IRS 1313 and 2382 letters sent in 2011
and 2012 (to date) which specifically request names of donors?

The IRS automated systems capture the number of applications approved during a
given year that were sent development letters seeking additional information, but they
do not specifically track whether a 1313 or 2382 letter was sent or the specific questions
asked in the letters. To determine the specific questions asked in each development
letter sent, manual review of each file would be required. IRS staff is available to work
with your staff to identify the information that we are able to legally provide that would
be relevant to your request.

Question 6. Does the IRS intend to utilize IRS 1313 and 2382 letters in the future
to specifically request names of donors?

Letters 1313 and 2382 are template letters used in all cases seeking additional
information that provide general information on the case development process.
Individualized questions and requests for documents based on the facts and
circumstances set forth in the particular application are prepared by the revenue agent
assigned to the case and are attached to the template letter.

There are instances where donor information may be needed for the IRS to make a
proper determination of an organization's exempt status, such as when the application
presents possible issues of inurement or private benefit. Accordingly there may be
future situations where a revenue agent needs to clarify the sources of financial support
to an organization by requesting the names of donors,

Nevertheless, the IRS takes privacy very seriously, and makes efforts fo work with
organizations to obtain the needed information so that the: confidentiality of any potential
sensitive or privileged information is taken into account. As previously mentioned, we
advised applicant organizations that if they believed that requested information required
to demonstrate eligibility for section 501(c)(4) status could be provided through
alternative information, they can contact the revenue agent assigned to their application
and the IRS would consider whether the legal requirements could be satisfied in the
alternative manner.

Question 7. Does the IRS view donor identifying information as being necessary
information when reviewing applications for tax-exempt status under Section
501(c)(4)? If so, how was this finding made and what written standards are
utilized by the IRS in evaluating this information? Have any IRS personnel ever
recommended that IRS Form 1024 be amended to specifically require that this
information be furnished?

The IRS does not believe it is necessary to review donor identifying information in ali
determination cases involving applications for tax-exempt status under section
501(c)(4). 1am not aware of any recommendation from IRS personnel that the Form
1024 be revised to require such information be furnished in all cases.
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Question 8. Section 7.20.2.7 of the Internal Revenue Manual {(relating to
evaluation of organizations applying for tax-exempt status) states that requests
for additional information in processing a determination should be thorough and
relevant. Would a request (to an organization applying for tax-exempt status
under Section 501(c)(4)) for a list of donor names, some who may have given as
little as $1, meet the relevancy standard?

The level of development necessary to process an application to ensure the legal
requirements of tax-exemption are satisfied varies depending on the facts and
circumstances of each application. Revenue agents use sound reasoning based on tax
law training and their experience to review applications and identify the additional
information needed to make a proper determination of an organization's exempt status.
As noted above in question 6, under certain facts and circumstances, such as when the
application presents possible issues of inurement or private benefit, donor information
may be needed for the IRS to make a proper determination of an organization’s exempt
status. An applicant who is congerned with burden or relevancy in the process can work
with the agent assigned to the case and the agent's manager.

| hope this information is helpful. .1 am also writing to your colleagues. If you have
questions, please contact me or have your staff contact Cathy Barre, Director,

Legislative Affairs, at (202) 622-3720.
Sincerely,

Deputy Commissioner for
Services and Enforcement
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SUBMITTED BY SENATOR MENENDEZ

THE WALL STREET JOURNAL!

By Karl Rove
August 2, 2012

The Obama Ad Blitz Isn't Working

Three months and $131 million in spending haven't moved the
president's poll numbers.

'If you've got a business—you didn't build that. Somebody else made that happen.”

Despite President Obama's effort to walk back these remarks, the damage they've
caused to him remains. And that's because what he said in Roanoke, Va., on July 13
came across as a true expression of his worldview.

The president's vivid words did not come out of nowhere. While pushing for higher
taxes on upper-income people, Mr. Obama often refers to the wealthy as

"fortunate" (such as at a Democratic National Committee event last September) and
"incredibly blessed" (at a campaign event on July 23). Translation: Successful people
don't really deserve to keep what they earn.

"You didn't build that" is not Mr. Obama's only recent problematic statement. In a June
8 news conference, he said "The private sector is doing fine. Where we're seeing
weaknesses in our economy have to do with state and local government.” And in
Oakland, Calif,, on July 24, he told donors that on the economy, "We tried our plan and
it worked!" These comments make voters wince.

Every candidate stumnbles verbally, but in 2008 Mr. Obama did so less frequently than
most. He was disciplined, on message, and gave his opponent few openings. So what is
different this time?

One factor may be overscheduling. Mr. Obama has attended an extraordinary 195
fundraisers in the 16 months since he filed for re-election on April 4, 2011 (according
to CBS News White House correspondent Mark Knoller). Many people don't fully
appreciate how much of a drain it is on a candidate—involving travel, a speech or two,
private meetings with particularly energetic (or obnoxious) money bundlers, and
always plenty of advice. Most fundraisers also include a long photo line where the
candidate grips and grins for dozens, sometimes hundreds, of photographs.

1 observed first-hand how difficult it was to wedge 86 fundraisers onto President
George W. Bush's calendar over the 14.5 months from May 16, 2003 (when he filed for
re-election) through July 2004, In comparison, it is astonishing how much time Mr.
Obama has spent scrabbling for cash.
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That's not all. You need to add to the fundraising calendar an early and very active
campaign schedule as well. Remember last August's three-day bus trip through the
Midwest? And then there are the demands of Mr, Obama's day job.

In short, the president may be nearly exhausted. If he is, the normal inner discipline
that protects a candidate from saying too much, being too blunt, or sharing too openly
may be weakening, :

Despite the scramble for money, Mr. Obama's campaign fundraising take is behind its
2008 pace, and its overhead is enormous (according to monthly FEC filings by his
campaign and the Democratic National Committee). His cash advantage over Mr.
Romney was probably gone as of July 31, in large measure because (according to
public records at TV stations) Team Obama has spent at least $131 million on
television the last three months.

These ads have not moved him up in the polls. The race is tied in the July 30 Gallup
poll at 46%. Neither have the ads strengthened public approval of Mr, Obama's
handling of the economy, which is stuck at 44% in the July 22 NBC/WSJ poll, nor
have they erased Mr. Romney's seven-point lead in that poll regarding who has "good
ideas for how to improve the economy."

Roughly $111 million of Mr. Obama's ad blitz was paid for by his campaign; outside
groups chipped in just over $20 million. The Romney campaign spent only $42 million
over the same period in response, with $107.4 million more in ads attacking Mr.
Obama's policies or boosting Mr. Romney coming from outside groups (with
Crossroads GPS, a group I helped found, providing over half).

Mr. Obama's strategists know they won in 2008 in large part by outspending their
opponents in the primaries and general election. They've tried that with Mr. Romney
the last three months, and so far it isn't working. Still, just this week, according to
public records, Team Obama has bought an additional $32 million in ads in nine
battleground states for August.

Unanswered television ads do move poll numbers, as was the case in 2008. But these
Obama ads won't go unanswered.

The response by the Romney campaign and Romney supporters will be amplified by
the reality of a painfully weak economy, growing debt and unpopular ObamaCare.
More fundraisers will not solve that problem, but they will create opportunities for a
weary candidate to make more revealing and damaging statements.

This article originally appeared on WSJ.com on Wednesday, August 1, 2012.
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QUESTIONS FOR THE RECORD ~
Jury 26, 2013 RESPONSES FROM FORMER COMMISSIONER DOUG SHULMAN

SENATE FINANCE COMMITTEE HEARING
“A REVIEW OF CRITERIA USED BY THE IRS TO IDENTIFY
501(C)(4) APPLICATIONS FOR GREATER SCRUTINY”
MaAy 21,2013, 10:00aM

Questions from Ranking Member Orrin G, Hatch

1.

On what date did you first learn that the testimony you gave to the House Ways and
Means Committee on March 22, 2012 was incorrect or incomplete?

Answer; My recollection is that I first learned of a BOLO list sometime in the spring of
2012 after the March 22 Ways & Means Committee hearing, but I have no independent
recollection of a specific date. At or around the same time I learned of 2 BOLO list, I
also recall being informed that the inappropriate criterion was being taken off of the list
and that the Treasury Inspector General for Tax Administration was aware of the list and
would be addressing the matter. 1 did not know the full content of the TIGTA audit until

May 2013,

Questions from Senator Robert P. Casey, Jr.

1.

The TIGTA audit depicts an utter lack of management over the Determinations Unit in
Cincinnati, In general, there seems to be little evidence of supervision or direction from
Washington, despite the fact that the unit was facing a significant increase in its
caseload. For example, the unit waited more than 20 months, from February 2016 to
November 2011, to receive written guidance from headquarters. Why did the
determinations unit receive so little assistance from Washington?

Answer: [ am unable to answer this question, because | am not familiar with the specific
content of the reporting and supervision between the Determinations Unit and jts
supervisors in the Tax Exempt and Government Entity division.

2. According to the inspector general, jbllaWing an order by the Director of Exempt

Organizations in Washington, the Cincinnati office stopped using inappropriate criteria
in July 2011, Six months later, in January 2012, they again began using different but
equally faulty criteria. Was there any continuing oversight of the criteria by IRS oﬁ' cials
in DC after the initial misconduct was discovered in June 20117

Answer: I am unable to answer this question, because I am not familiar with the specific
content of the reporting and supervision between the Determinations Unit and its
supervisors in the Tax Exempt and Government Entity division.
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Did the management in Cincinnati receive any fraining or education as to why the
criteria they had used up until July 2011 was inappropriate?

Answer: 1 am unable to answer this question, because I am not familiar with the specific
content of the reporting, supervision and training between the Determinations Unit and its
supervisors in the Tax Exempt and Government Entity division.

After the June 2011 order, was there an expectation that future changes to the criteria
would need approval from Washington, or did that authority still solely rest in
Cincinnati?

Answer: [ am unable to answer this question, because | am not familiar with the specific
content of the reporting, supervision or expectations between the Determinations Unit
and its supervisors in the Tax Exempt and Government Entity division.

Questions from Senator John Thune

The former head of the IRS Tax Exempt and Government Entities (TEGE) Division from 2009
through 2012, Ms, Sarah Hall Ingram, is now in charge of implementing the health reform law at
the IRS. TEGE includes the Exempt Organizations (EO) division headed by Ms. Lois Lemner.

There has been some confusion as to whether Ms. Hall Ingram was Commissioner of TEGE at
the time when Inappropriate criteria targeting conservative groups was developed within EO.
According to the TIGTA audit, the inappropriate criteria was developed in March and April of
2010 and the targeting of conservative groups spanned from March of 2010 through July of 2011
and then again from January of 2012 through May of 2012,

1.

3.

Was Ms. Hall Ingram the Commissioner of TEGE in March and April of 2010 and did
she serve contintiously in this capacity through May of 2012?

Answer: While I do not know the exact dates, Sarah Hall Ingram held the position of
TEGE Commissioner, and at some point she led the business-side implementation team
of the Affordable Care Act.

Did Ms. Lerner as head of EO report directly to Ms. Hall Ingram as Commissioner of
TEGE?

Answer: Ibelieve that Ms. Lerner would have reported into either the Deputy
Commissioner or Commissioner of the TEGE division, but I do not have access to
position descriptions to verify this information,

Are you aware of any communication between Ms. Lerner and Ms. Hall Ingram
regarding the inappropriate targeting of conservative groups once Ms. Lerner learned
that EO was using inappropriale criteria to screen tax-exempt applications in Jure of
2011?
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Answer: I am not today aware and don’t remember ever being aware of any such
commupication.

Did Ms. Lerner report this information to her direct superior, Ms. Hall Ingram, at any
point after she learned about it in June of 20117 If not, was Ms. Hall Ingram made
aware of the inappropriate criteria before the Commissioner and Deputy Commissioner
learned about it in May of 20127

Answer: Ido not have the information necessary fo answer these questions.

If Ms. Hall Ingram was informed of the inappropriate criteria, what actions did Ms. Hall
Ingram take to remedy the inappropriate criteria and were these actions adequate to
correct the inappropriate criteria in a timely manner?

Answer: [ do not have the information necessary to answer these questions.

Was Ms. Hall Ingram put in charge of any other activities during her tenure as
Commissioner of TEGE that could have diverted her attention away from oversight of
activities within EO?

Answer: [ do not recall whether Sarah Hall Ingram was put in charge of other activities
while she was Commissioner of TEGE.

What specific safeguards has the IRS put in place to ensure that the targeting of
conservative groups for additional scrutiny during her time as Commissioner of TEGE
can’t happen to small business owners, employees and other individuals who will be
subjfect to the new requirements of the healthcare law?

Answer: Ido not have the information necessary to answer this question.

Questions from Senator Michael Bennet

1.

Earlier this week, the Denver Posi’s editorial board characterized this episode not only
as a political scandal but also as a “tax-code scandal,” It highlighted the fact that the
“people who do nothing all day, every day but think about our complicated tax laws"
struggled to understand the distinction between a social welfare organization and a
political ore.

In fact, the Inspector general’s report noted that the IRS’ own specialists “lacked
knowledge of what activities” are allowed by tax-exempt organizations. I ask that the
Denver Post editorial be submitted for the record. To help avoid this type of one-sided
targeting in the future, should Congress consider clarifyving the underlying statute as to
what constitutes a genuine social welfare organization versus one that is primarily
engaged in campaign activities? Or does the IRS have the capability to re-work its
complicated and subjective process so that applications are reviewed in a more timely
and even-handed manner?
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Answer: This is certainly a difficult area of the law for the IRS to administer, and in my
judgment it would be helpful for Congress and/or the Treasury Department to clarify the
statute and/or regulations in this area.

. I have heard reports of Colorade entities that have endured and continue to endure long
delays and excessive guestions as they have sought 501(c)(4) status even afier the IRS
has announced its policy changes. While ensuring adequate due diligence, what is the
IRS doing to improve and expedite the decision making process for 501(c)(4)
applications that are still pending?

Answer: I do not have the information necessary to answer this question.
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ADDENDUM
ARTICLE FROM THE DENVER POST, My 20, 2013

Taxing questions, even for the IRS

The agency must determine exactly how much political activity is allowed by 501(c)(4) groups.
By The Denver Post Editorial Board

The IRS targeting of conservative groups for special scrutiny when they sought non-profit status
is of course primarily a political scandal, but it's a tax-code scandal, too — and contrary to what
you may have heard, it's not ontirely resolved.

1t's a tax-code scandal because once again Americans have leamed that even the people who do
nothing all day, every day but think about our complicated tax laws dop't always understand
them. The Inspector General's report last week on the IRS is quite blunt about this failing. "We
also believe that Determinations Unit specialists lacked knowledge of what aetivities are allowed
by ... tax-exempt organizations,” the report says.

In other words, the very “specialists” tasked with enforcing the laws for groups seeking tax-
exempt 501(c)(4) status were confused about what was and wasn't allowed. They dida't target
conservative groups out of confusion — that was deliberate — but some of their out-of-line
inguiries apparently sternmed from outright ignorance.

And yet ordinary Americans with day jobs are supposed to comply with every twist of the tax
code without stumbling into trouble, Really?

As for the scandal not being resolved, that foo is straight from the IG report. “Nine
recommendations were made to correct concerns we raised in the report, and corrective actions
have not been fully implemented,” the inspector general states. "Further, as our report notes, 2
substantial number of applicaticns have been under review, some for more than three years and
through two election cycles, and remain open.”

Given such staggering foot-dragging, it might be too much to expect that the IRS thoroughly
retool the way it handles 501(c)(4) applications by the next election. Yet it's important that its
new acting director, Daniel Werfel, demand that this be the goal. Although government shouldn't
assyme that certain types of groups seeking tax-exempt status are trying to skirt the prohibition
against electioneering, it shouldn't simply take them at their word, either.

Abuse of tax-exempt status by patently political groups was rampant in the 2012 election, on
both the right and left. The IRS should push back against similar abuses in 2014, but not by
targeting small fry on only one-half of the political spectrum.
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It's the big political operators who have given the system a bad name. They're the ones tuming a
tax-exempt status meant to “promote social welfare” into a vehicle with no other purpose than to
hide the identity of donors while aiding national and state political campaigns.

The IRS needs fo more precisely define how much political activity is allowed by 501{c}(4)s and
how it will be defined. Tt needs to better train its employees. And then it needs to enforce the law
~ impartially.



223

(QUESTIONS FOR TIIE RECORD —

JuLy 26, 2013 RESPONSES OF FORMER IRS COMMISSIONER DOUG SHULMAN

SENATE FINANCE COMMITTEE HEARING
“A REVIEW OF CRITERIA USED BY THE IRS 'O IDENTIFY
501(C)(4) APPLICATIONS FOR GREATER SCRUTINY”
MAY 21,2013, 10:00aMm

Questions from Senator Toomey

These questions are directed at both the IRS and the office of the Treasury Inspector General for
Tax Administration. Please provide all answers in a manner consistent with sec. 6103 and other
statutes regarding the protection of confidential information.

1} List the names of the individuals who held the following positions, either in a full
capacity or an ‘acting’ one, at the IRS from January 1, 2010 to the present. Additionally,
provide the dates each individual held each position:

-

Commissioner of the IRS: Answer: myself from March 2008 through mid-
November 2012; Steve Miller as Acting Commissioner starting in mid-November
2012.

IRS Chief Counsel: Answer: William Wilkins, who succeeded Acting IRS Chief
Counsel Clarissa Potter; uncertain of dates.

Deputy Commissioner for Services and Enforcement: Answer: Steve Miller who
succeeded Linda Stff, uncertain of dates.

Commissioner, Tax Exempt and Governmeni Entities Division: Answer: To the
best of my recollection, Acting Commissioner Joseph Grant, who succeeded
Sarah Hall Ingram; uncertain of dates.

Senior Technical Advisor to the Commissioner of the Tax Exempt and
Government Entities Division: Answer: I am not aware of all of the people who
held this position, but am aware that Nancy Marks held this position for at least
some period; uncertain of dates.

Director, Exempt Organizations (EO): Answer: | am not aware of all of the
people who held this position, but am aware that Lois Lerner held this position for
some period of time; uncertain of dates.

Senior Technical Advisor to the Director, EO; Answer: ] do not have access to
information necessary to respond to this question.

Director, Rulings and Agreements: Answer: I do not have access to information
necessary to respond to this question.

Program Manager, Determinations Unit: Answer: I do not have access to
information necessary to respond to this question.
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s Manager, Technical Unit: Answer: T do not have access to information necessary
to respond to this question.

List the positions held by Sarah Hall Ingram at the IRS from Jan. 1, 2010 to the present;
and the dates she held these positions. Additionally, list the official responsibilities of
each of these positions.

Answer: At present I do not have access to information necessary to respond to this
question. However, while I am uncertain of the dates, I do know that Sarah Hall Ingram
held the position of Commissioner of TEGE and at some point led the business-side
implementation team of the Affordable Care Act.

Provide the name of the Determinations Urit Group Manager listed in the timeline of the
TIGTA report on "Around March 1, 2010.”

Answer: [ do not have access to information necessary to respond to this question.

Provide a copy of the April 1-2, 2010 email(s) referenced in the timeline of the TIGTA
report (item that reads: “The new Acting Manager, Technical Unit, suggested the need
for a Sensitive Case Report on the Tea Party cases. The Determinations Unit Program
Manager agreed.”)

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails,

Provide a copy of the email(s) sent during July 2010 that are referenced in the timeline of
the TIGTA report (item that reads: “Determinations Unit management requested its
specialists to be on the lookout for Tea Party applications”).

Answer: 1 am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

Provide a copy of the July 27, 2010 email(s) referenced in the timeline of the TIGTA
report {paragraph that begins: “Prior to the BOLQ listing development, an e-mail was
sent...”). Additionally, list the names of IRS management who received these emails.
Also, provide the names of all non-management employees al the IRS who received these
emails. Finally, provide the names of any individuals employed at the White House,
Treasury Department, or any political campaign who received these emails, if any.

Answer: [ am unable to provide a copy of the requested material, because I do not have
access to IRS emails.
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According to the TIGTA report, on August 12, 2010, “The BOLO listing was developed
by the Determinations Unit.” Provide a copy of this BOLO. List the names of any
employee at the IRS employed in a management capacity who received a copy of this
BOLO before May 17, 2012.

Answer: I do not have access to information necessary to respond to this question.

Did the Program Manager of the Determinations Unit have any form of communication
with the following people during the months of June, July, or August 2010:

Director (or Acting Director) of Rulings and Agreements

The office of the Director (or Acting Director), Rulings and Agreements

Director of Exempt Organizations (EQ)

The office of the Director, EO

Senior Technical Advisor to the Director, EO

The office of the Senior Technical Advisor to the Director, EO

The Commissioner {or Acting Commissioner) of the Tax Exempt and

Govermnment Entities Division

¢ The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division

» Senior Technical Advisor to the Commissioner (or Acting Coramissioner) of the

Tax Exempt and Government Entities Division

*® ® » & s »

Answer: 1 do not have access to information necessary to respond to this question.

List the days any communication occurred and the form it took (i.e., phone, email, in
person, elc.)

Answer: I do not have access to information necessary to respond to this question,
Who conducted the iraining that began on June 7, 2010 in the Determinations Unit (as
referenced in the TIGTA report)? Who does the person (or people) repori to?

Answer: I do not have access to information necessary to respond to this question.

10) During the month of October 2010, did the Manager (or Acting Manager) of the

Technical Unit have any form of communication with the following people:

Program Manager (or Acting Manager) of the Determinations Unit
Director {or Acting Director) of Rulings and Agreements

Director, Exempt Organizations (EO)

The office of the Director, EO

- 5 & »
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Senior Technical Advisor to the Director, EO
The office of the Senior Technical Advisor to the Director, EO
The Commissioner (or Acting Commissioner) of the Tax Exempt and
Govemment Entities Division '

e The office of the Commussioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division ‘

o Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the
Tax Exempt and Government Entities Division

Answer: I do not have access to information necessary to respond to this question.

List the days any communication occurred and the form it took (i.e., phone, email, in
person, etc.)

Answer: I do not have access to information necessary to respond to this question.

11) According to the timeline listed in the TIGTA report, during the month of October, 2010,
“dpplications involving potential political campaign intervention were transferred to
another Determinations Unit specialist. The specialist did not work on the cases while
waiting for guidance from the Technical Unit.”

Who made the decision to transfer potential political cases to another Determinations
Unit specialist?

Answer: I do not have access to information necessary to respond to this question.

Who told this specialist not to work on potential political cases, or did the specialist make
this decision on his own?

Answer: | do not have access to information necessary to respond to this question.

Who did this specialist report to?

Answer: I do not have access to information necessary to respond to this question.
What other job functions did this specialist have at the time?

Answer: I do not have access to information necessary to respond to this question.

Did this specialist have any contact with any manager within the IRS during the months
of Ociober, November, or December 2010? If so, when did this communication occur

and in what form did it take place?

Answer: I do not have access to information necessary to respond to this question.
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12) According to the timeline provided by the TIGTA report, on November 16, 2010, a “new
coordinalor contact for potential political eases was announced.” Who is this individual

and who do they report to?

Answer: 1 do not have access to jnformation necessary to respond to this question.

13) According to the timeline provided by the TIGTA report, from November 16-17, 2010, a

“Determinations Unit Group Manager raised concern to the Determinations Unit Area

Manager that they are still waiting for an additional information request letter template
from the Technical Unit for the Tea Party cases.”

What are the names of the Group Manager and Area Manager listed above? Did these
two managers have any contact with the Program Manager of the Determinations Unit
during November 20107

Answer: I do not have access to information necessary to respond to this question.

14) According ro the timeline provided by the TIGTA report, on Dec. 13, 2010, the
“Technical Unit manager responded that they were going to discuss the cases with the
Senior Technical Advisor to the Director, EQ.”

Did this discussion between the Technical Unit manager and the Senior Technical
Advisor occur? If so, when did it occur? If it did not occur, when was the next time the
Technical Unit manager had any Jorm of contact with the Senior Technical Advisor to the

Director, EO?

Answer: 1do not have access to information necessary to respond to these questions.

15) From December 13, 2010 through June 28, 2011, did the Senior Technical Advisor 1o the
Director, EO have any form of communication with the following people:

* Director, Exempt Organizations (EO)

o The office of the Director, EO

s The Commissioner {or Acting Commissioner) of the Tax Exempt and
Governonent Entities Division

s The office of the Commissioner {or Acting Commissioner) of the Tax Exempt and
Government Entities Division

e Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the
Tax Exerpt and Government Entities Division

Answer: | do not have access to information necessary to respond to this guestion.
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List the days any communication occurred and the form it took (i.e., phone, email, in
person, etc.}

Answer: I do not have access to information necessary to respond to this question.

16) Provide a copy of the January 28, 2011 email referenced in the TIGTA report.

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails, » :

17) Provide a copy of the February 3, 2011 email referenced in the TIGTA report.

Answer: I am unable to provide a copy of the requested material, because [ do not have
aceess to IRS emails.

18) Provide a copy of the March 2, 2011 email referenced in the TIGTA report.

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

19) Provide a copy of the March 31, 2011 email referenced in the TIGTA report.

Answer: [ am unable to provide a copy of the requested material, because I do not have
access 1o IRS emails.

20) Provide a copy of the June 1.2, 2011 email(s) referenced in the TIGTA report. What is
the name of the Determinations Unit Group Manager referenced? What are the criteria
referenced in these emails?

Answer: [ am unable to provide a copy of the requested material, because I do not have
access to IRS emails. Regarding the questions, I do not have access to information
necessary to respond to them.

21) Provide a copy of the June 6, 2011 emails involving the Acting Director, Rulings and
Agreemenis and the Determinations Unit Program Manager. Who else received these
emails?

Answer: I am unable to provide a copy of the requested material, because I do not have
access 10 IRS emails. Regarding the question, I do not have information necessary to
respond to it. )
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22) Did the Director of Exempt Organizations (EQ) or any member of her qgffice have contact
with any of the following individuals or offices between June 28, 2011 and January 235,
20122

o The Commissioner (or Acting Commissioner) of the Tax Exempt and
Government Entities Division

« The office of the Commissioner {or Acting Commissioner) of the Tax Exempt and
Government Entities Division

* Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the
Tax Exempt and Government Entities Division

‘«  Any official working for the Treasury Department who was not employed by the
IRS

Answer: I do not have access to information necessary to respond to this question,

List the days any communication occurred and the form it took (i.e., phone, email, in
person, etc.)

Answer: I do not have access to information necessary to respond to this question,

23) According to the timeline provided by the TIGTA report, on July 5, 2011 the
“ Determinations Unit Program Manager made changes lo the BOLO listing. "

Were these chonges to the BOLO listing approved by the Director of Exempt
Organizations (EO)?

Answer: I do not have access to information necessary to respond to this question.

Did any other IRS managers see the revised BOLO list before or afier it was changed by
the Determinations Unit Program Manager?

Answer: I do not have access to information necessary to respond to this question.

Was the new BOLO list distributed to Determinations Unit Group Managers or Area
Managers? If so, when?

Answer: T do not have access to information necessary to respond to these questions.

24) According to the timeline provided by the TIGTA report, on July 5, 2011, the “"EQ
Sunction Headquarters office would be putting a document together with recommended
actions for identified cases.”

Clarify the meéning of ‘EQ function Headquarters office.” Who works in this office?
Who oversees this office? Who do these people report 10?
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Answer: I do not have access to information necessary to respond to these questions.

25) Provide a copy of the July 24, 2011 email(s) referenced in the TIGTA report.

Answer: 1 am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

26) Provide a copy of the August 4, 2011 email(s) referenced in the TIGTA report.

Answer: 1 am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

27) What is the name and precise title of the “Chief Counsel” referenced in the timeline
provided by the TIGTA report (August 4, 2011)?

Answer: ] do not have access to information necessary to respond to this question.

28) According to the timeline provided by the TIGTA report, on August 4, 2011, *'a Guidance
Unit specialist asked if Counsel would review a check sheet prior to issuance to the
Determinations Unit. The Acting Director, Rulings and Agreements, responded that
Counsel would review it prior to issuance.”

What is the “check sheet” mentioned above? How is this different ﬁem the BOLO listing
described in the July 5, 201 entry of the TIGTA report?

Answer: Ido not have the information necessary to respond to these questions.

29} Provide a copy of the September 21, 2011 email(s) referenced in the TIGTA report.
Additionally, what are the names and titles of the EO function Headquariers office
employees referenced in this paragraph?

Answer: | am unable to provide a copy of the requested material, because I do not have
access to IRS emails. [ do not have access to information necessary to respond to the
question.

30) Provide a copy of the October 25, 2011 email(s) referenced in the TIGTA report.

Answer: [ am unable to provide a copy of the requested material, because 1 do not have
access to IRS emails.
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31) Provide a copy of the October 26, 2011 email(s) referenced in the TIGTA report.

Answer: 1 am unable to provide a copy of the requested material, becanse I do not have
access 10 IRS emails.

32) Provide a copy of the October 30, 2011 email(s) referenced in the TIGTA report.

Answer: [ am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

33) Provide a copy of the November 3, 2011 email(s) referenced in the TIGTA report.
Additionally, provide the names and titles of the EQ function employees referenced in this

paragraph,

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails. '

34) Provide a copy of the November 6, 2011 email(s) referenced in the TIGTA report.

Answer: I am unable to provide 2 copy of the requested material, becanse I do not have
access to IRS emails.

35) Provide a copy of the November 15, 2011 email(s) referenced in the TIGTA report.
Answer: [ am unable to provide a copy of the requested material, because I do not have
access to IRS ermails.

36) According to the timeline provided by the TIGTA report, between November 23-30, 2011,
“draft Technical Unit guidance was provided to the Group Manager.”

What was this draft Technical Unit guidance?
Answer: [ do not have access to information necessary to respond to this question.

Provide a copy of the email(s) sent during this time frame referenced in the TIGTA
report.

Answer: [ am unable to provide a copy of the requested material, because I do not have
access to IRS emails,
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37) According to the timeline provided by the TIGTA report, between December 7-9, 2011 “a
team of Determinations Unit specialists was created to review all the identified cases.”

Who oversaw this team of specialists?

Answer: I do not have access to information necessary to réspond to this question.

38) According 1o the timeline provided by the TIGTA report, on December 16, 2011, the
“first meeting was held by the team of specialists.”

What was discussed at this meeting? Provide the email(s) referenced in the TIGTA
report for this day.

Answer: 1do not have access to information necessary to respond to the question. [am
unable to provide a copy of the requested material, because I do not have access to IRS

emails.

39) According 1o the timeline provided by the TIGTA report, on Junuary 25, 2012 the
“BOLQ listing criteria were again updated.”
Who changed the BOLO?
Answer: 1 do not have access to information necessary to respond to this question,
Did this person work in the Determinations Unit?
Answer: T do not have access to information necessary to respond to this question.
Who is the direct supervisor of this employee?
Answer: I do not have access to information necessary to respond to this question.

Provide a copy of the documentation referenced in the TIGTA report for this day
{Janvary 25, 2012).

Answer: [ am unable to provide a copy of the requested documentation, because I do not
have access to IRS emails.

40y According to the timeline provided by the TIGTA report, on January 25, 2012 the
“coordinator contact was changed as well,”
What is the name and fitle of the new coordinator contact?

Answer: [ do not have access to information necessary to respond to this question.
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Wha ordered this change?

Answer: I do not have access to information necessary to respond to this question.

41Y Did the Determinations Unit Program manager have any form of contact with the
Determination Unit’s Group managers or Area Managers between January 1, 2012 and
January 31, 20127

Answer: T do not have access to information necessary to respond to this question.

42) Who informed the Acting Director of Rulings and Agreements that the BOLO had been
changed? When was the Acting Director notified?

Answer: 1 do not have access to information necessary to respond to these questions.

43) When did the Director of Exempt Organizations (EQ) inform the Commissioner (or
Acting Commissioner) of Tax Exempt and Government Entities Division that the BOLO
had been changed?

Answer: I do not have access to information necessary to respond to this question.

Who else was informed and when were they informed?

Answer: I do not have access to information necessary to respond to these questions.

44) Provide a copy of the April 25, 2012 email(s) referenced in the TIGTA report.

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails,

45) Provide a copy of the May 9, 2012 email(s) referenced in the TIGTA report.

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

46) According to the timeline provided by the TIGTA report, on May 14-15, 2012 “Training
was held in Cincinnati, Ohio, on how lo process identified potential political cases. The
Senior Technical Advisor to the Director, EQ, took over coordination of the team of
specialists from the Determinations Unit.”
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Who ordered this training to occur?
Answer: [ do not have access to information necessary to respond to this question.
Who oversaw the training?

Answer: [ do not have access to information necessary to respond to this question.

47) Provide a copy of the May 16, 2012 email(s) referenced in the TIGTA report.

Answer: [ am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

48) Provide a copy of the May 7, 2012 email(s) referenced in the TIGTA report.

Answer: I am unable to provide a copy of the requested material, because I do not have
access to IRS emails.

49) According to the timeline provided by the TIGTA report, on May 17, 2012 "The Director,
Rulings and Agreements, issued a memorandum outlining new procedures for updating
the BOLO listing. The BOLO listing criteria were updated again.”

Did the Director, Rulings and Agreements submit the revised BOLO criteria for approval
1o the Director, EQ, or any other IRS official?

Answer: 1 do not have access to information necessary to respond to this question.

50) Did any official from the office of the President or the White House have any form of
communication with any IRS official employed in the Tax Exempt and Government
Entities Division between January 20, 2009 and the present? :

List the days any communication occurred and the form it took (i.e., phone, email, in
person, etc.)

Answer: Ido not have any recollection at this time of any specific communication
between the Office of the President or the White House and any IRS official employed in
the Tax Bxempt and Government Entities Division between January 20, 2009 and the
present.

51} Did Colleen Kelley, Frank Ferris, or any other officer, president, vice president, or
official of the National Treasury Employees Union contact any supervisor or manager in
the Tax Exempt and Government Entities Division, or the Chief Counsel’s Office, or the
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Commissioner of the IRS (or his deputies or Chief of Staff), or the office of the Deputy
Commissioner for Services and Enforcement between January 1, 2010 and January 1,

20137

Answer: 1 held regular meetings with Colleen Kelley during my tenure as IRS
Commissioner in order to discuss matters of interest between NTEU and the IRS. [do
not recall ever discussing social welfare organization application matters with Colleen

Kelley.

1 do not have a specific recollection at this time of being in meetings where I had direct
conversations with Frank Ferris, but I am aware that Frank Ferris had regular meetings
and communications with other IRS employees about matters of interest between NTEU
and IRS. IRS staff and NTEU personnel have regular and ongoing discussions
concerning matters of cornmon interest.

52) Did any employee of the Treasury Department (excluding the IRS) who was appointed by
the President have any form of contact with any employee of the Tax Exempt and
Government Entities Division between January 1, 2010 and May 1, 2013?

Answer: 1 do not have any recollection at this time of any specific contact between an
employee of the Treasury Department (excluding IRS) who was appointed by the
President and employees of the Tax Exempt and Government Entities Division between
January 1, 2010 and the time of my departure in November 2012, [ attended meetings in
that period with Presidential appointee-level Treasury Department personnel, including
tax policy meetings. Although I do not remember any specific contacts, TEGE
employees may have attended one or more tax policy meetings.

List the days any communication occurred and the form it took (i.e., phone, email, in
person, elc.)

Apswer: I do not have access to information necessary to fespond 1o this question.
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Senate Committee on Finance
219 Dirksen Senate Office Bldg.
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Senate Committee on Finance
219 Dirksen Senate Office Bldg.
Washington, DC 20510

Re:  ACLU Statement for Hearing on 501(c)(4) Criteria

Dear Chairman Baucus and Ranking Member Hatch:

On behalf of the ACLU, a non-partisan organization with over half a million
members, countless additional supporters and activists and 53 affiliates
nationwide, we write to the committee regarding the recent revelations of
selective enforcement at the Internal Revenue Service (“IRS”) against
conservative organizations seeking tax exempt status.

The ACLU is one of the nation’s premiere organizations advocating on
behalf of the freedoms guaranteed in the First Amendment, and we do so for
everyone regardless of where they fall on the political spectrum. We have
defended Planned Parenthood and the Susan B. Anthony List, members of
the Communist Party and Oliver North, and atheist students and Jerry
Falwell. We do so because the freedoms of speech and association mean
nothing unless they apply to all equally. That conviction comes from our
own history as a group formed to protect dissenters facing selective
enforcement by a hostile White House during World War L

Without qualification, the news last week that the IRS’s Determinations Unit
(“DU") at its Exempt Organizations (“EO”) function used inappropriate, and
politically freighted, criteria to identify Tea Party and other conservative
groups for heightened scrutiny raises serious constitutional concerns.

That said, we welcome the Obama administration’s swift condemnation of
this activity. We also note the findings of the Treasury Inspector General for
Tax Administration (“TIGTA”) that the inappropriate criteria were
developed and implemented by staff at the DU, and may very well have been
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the result of overwork and a lack of supervision (as TIGTA found).! Now is the time, however,
to implement clear standards to prevent such selective enforcement from ever occurring again?
We also strongly support efforts by Congress, the administration and, if necessary, federal law
enforcement to uncover exactly what happened here. We elaborate on these preliminary
comments below.

1. Selective Enforcement Against Any Group Is Unacceptable and Unconstitutional

The IRS is one of the most powerful agencies in the United States government, and is supposed
to be apolitical, Yet, it has a track record of politically biased enforcement going back decades.’
Under President George W. Bush, for instance, the IRS sought to audit the NAACP because of
highly critical statements made about the administration at an annual gathering of the group.’
Although the statements were entirely about controversial issues of the day (including the
economy and the Iraq War), and at no time did the NAACP expressly call for voters to oppose
President Bush, the IRS initiated an audit of its tax exempt status to determine if these statements
constituted impermissible partisan political activity.’

The NAACP case appears to be very similar to what occurred here. The Bush administration
denied any partisan bias in the audit, and it is entirely feasible that the decision to initiate the

Treasury Inspector Gen. for Tax Admin., Final Audit Report ~ Inappropriate Criteria Were Used
to Identify Tax-Exempt Applications for Review 7 (2013) [hereinafter “TIGTA Report™]. Specifically,
the TIGTA Report found:

Instead, the Determinations Unit developed and implemented inappropriate criteria in
part due to insufficient oversight provided by management. Specifically, only first-line
management approved references to the Tea Party in the [“be-on-the-lookout™] listing
criteria before it was implemented. As a result, inappropriate criteria remained in place
for more than 18 months. Determinations Unit employees also did not consider the
public perception of using politically sensitive criteria when identifying these cases.
Lastly, the criteria developed showed a lack of knowledge in the Determinations Unit of
what activities are altowed by LR.C. § 501(c)(3) and LR.C. § 501(c)}4) organizations.

2 Indeed, though we do not express a firm view on the question, it may also be time to remove the

IRS completely from the untenable position of having to engage in fact intensive and inherently
subjective inquiries into the nature of political speech.

3 See David Burnham, Misuse of the LR.S.: The Abuse of Power, N.Y. Times (Sept. 3, 1989) (“The
history of the LR.S. is riddled with repeated instances of agents acting out of self-interest or pursuing their
ideological agenda, as well as examples of Presidents, White House staff and Cabinet officials pressuring
the tax agency to take political actions.™).

4 Kelly Brewington, NAACP Blames Tax Audit on Criticism of Bush, Balt. Sun, Oct. 29, 2004.
5 Id. As then-Chairman Julian Bond said, “[t}hey are saying if you criticize the president we are
going to take your tax exemption away from you. It’s pretty obvious that the complainant was someone
who doesn’t believe George Bush should be criticized, and it's obvious of their response that the IRS
believes this, too.”
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audit came from career employees who failed, as did the revenue agents here, to “consider the
public perception of using politically sensitive criteria”® in identifying candidates for heightened
scrutiny. Nevertheless, both the Tea Party and the NAACP case show the dangers of granting an
agency as powerful as the IRS unbridled discretion to make determinations on how much
political speech is too much.

Selective enforcement against any ideological group—which is necessarily invited by this
discretion—is unacceptable on many levels. It is unsound law enforcement policy in that it
immunizes favored groups who may actually be violating the law,” and it runs counter to basic
constitutional principles of equality under the law and limited government. Discriminatory
enforcement of any tax measure almost certainly violates settled law under the First and
Fourteenth Amendments, which will void statutes that are so vague that they can be apg)lied
against some persons and not others when all have committed the same claimed harm.

2. Clearer Rules Will Help Avoid Future Selective Enforcement

The fundamental problem here is that a small unit within the IRS——the DU—is forced to make
extremely subjective decisions in its review of applications for 501(c) tax exempt status. The
controversy originates in the relatively arcane area of exempt organizations tax law. As the
committee knows, 501(c)(4) organizations, by statute, are required to operate “exclusively” for
the promotion of “social welfare.” The implementing regulation, however, permits the “direct
or indirect participation or intervention in political campaigns on behalf of or in opposition to
any candidate for public office”—including the express advocacy for or against a candidate—so
long as it is not the “primary” purpose of the group.m Despite public calls for clearer standards
from both sides of the campaign finance reform debate, the IRS continues to insist on an open-
ended “facts and circumstances” test (applicable to many 501(c) tax exempt groups, not just

¢ See TIGTA Report, supranote 1, at 7.

? The TIGTA Report found exactly that. See id. at 5 (“[ W]e identified some organizations’
applications with evidence of significant political campaign intervention that were not forwarded to the
team of specialists for processing but should have been.”).

8 See, e.g., Gentile v. State Bar of Nev., 501 U.S. 1030, 1051 (1991) (“The prohibition against
vague regulations of speech is based in part on the need to eliminate the impermissible risk of
discriminatory enforcement, for history shows that speech is suppressed when either the speaker or the
message is critical of those who enforce the law.”) (internal citations omitted); Smith v. Goguen, 415 U.S.
566, 575 (1974) (“Statutory language of such a standardless sweep allows policemen, prosecutors, and
juries to pursue their personal predilections.”); Nat'l Ass'n. for the Advancement of Colored People v.
Button, 371 U.S. 415, 435 (1963) (“It is enough that a vague and broad statute lends itself to selective
enforcement against unpopular causes.”).

s 26 U.S.C. § 501(c)(4) (2006).

1o 26 C.ER. § 1.501(c)(4)-1(a)(1)-(2) (2013).
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501(c)(4)s), which vests it with complete discretion to determine what constitutes impermissible
partisan political activity, and how much is too much.!

This discretion was on stark display in the interim standard the DU adopted to identify applicants
for heightened scrutiny, which instructed agents to “be on the lookout” for applications that, for
instance, suggest a concern with government spending, debt or taxes, or “education of the public
via advocacy/lobbying to ‘make America a better place to live.””'? The presumed rationale
behind this interim protocol (it was implemented following concerns by management over the
partisan keyword searches) is that groups secking smaller government or fiscal restraint are, in
fact, partisan opponents of the president, even if the substance of their advocacy is itself not
expressly partisan. It bears noting that advocacy on the debt or taxes is political speech worthy
of the most stringent protection of the First Amendment.’

The proper response here is to finally limit the IRSs discretion, or to move the review of
partisan activity to the ostensibly apolitical Federal Election Commission (“FEC™), which was
created with structural checks to prevent politicization (a four-vote majority of a bipartisan six
member panel is required for any action). At this time, we do not offer a view on which
option—reforming the IRS review or moving the “primary purpose” inquiry to the FEC—is
preferable. We do, however, urge Congress and the administration to collaborate on the
formulation of clearer rules as to both the definition of partisan political activity and the quanfum
of such activity that requires the government to deny or revoke tax exempt status.

Given that the investigation into the current controversy is ongoing, we do not opine on exactly
what these rules should look like, but we offer general thoughts below. Our views on this issue
echo concerns raised by other campaign finance and tax law experts (many of whom do not
agree with the ACLU in other aspects of campaign finance regulation).”* We would urge the
solution to incorporate two overriding principles:

o First, there should be a universal bright line test for the amount of partisan political
activity that a 501(c)(4), (5) or (6) organization may engage in without losing its tax
exempt status, We do not offer an opinion on how much is too much, but we would note
that many 501(c)(4) groups already segregate about 15 percent of their contributions into
a separate “527(f)(3)” account to allow them to endorse or oppose candidates without any

u See Comments of the Individual Members of the ABA Exempt Organizations Committee’s Task

Force on Section 501(c)(4) and Politics (May 25, 2004), www.abanet.org/tax/pubpolicy/2004/040525
exo.pdf.

1 See TIGTA Report, supra note 1, at 35.

s See RA.V. v. City of St. Paul, 505 U.S. 377, 422 (1992) (“Our First Amendment decisions have
created a rough hierarchy in the constitutional protection of speech. Core political speech occupies the
highest, most protected position .. . .”).

1 See, e.g., Current Issues in Campaign Finance Law Enforcement: Hearing before the Senate
Subcomm. on Crime and Tervorism of the Senate Comm. on the Judiciary, 113th Cong. (2013) (statement

of Gregory L. Colvin, Adler & Colvin, San Francisco).
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risk to their tax exempt status. Similarly, the American Bar Association’s Exempt
Organization’s 501(c){4) and Politics Task Force has suggested a cut-off of 40 percent of
total program service expenditures during the tax year. We emphasize: the precise
percentage is less important than the precision of the percentage.

Second, and just as important, Congress and/or the administration must formulate a
qualitative definition of partisan political activity that is clear, easy to understand and
easy to apply. To the extent the definition ranges beyond express advocacy for or against
a candidate or party (and it should not range too far, if at all), covered activity must be
clearly and narrowly delineated. The lodestar should be to limit IRS discretion, assuming
tax exempt review remains at the IRS, to the greatest extent possible. These limits would
provide greater clarity to tax exempt organizations, and would temper self-censorship and
the chill on ?olitical speech currently created by vague and ill-defined rules and
regulations.”®

. The IRS Must Immediately Address the Invasive and Burdensome Inquiries at the

Application Stage, and Must Vigorously Protect Taxpayer and Donor Privacy

Perhaps the most troubling revelation in the TIGTA Report is that the DU both delayed
processing of the singled out applications for an extended period of time,'® and subjected the
targeted applicants to extremely invasive and inappropriate requests for information. The
TIGTA Report listed seven questions, posed to applicants by revenue agents, identified as
unnecessary by the EO function:

Requests for donor names;

Requests for lists of issues important to the organization and the organization’s position
on such issues;

Requests concerning public activities and audience reactions and discussions;
Queries on whether the officer or director has or will run for office;

Requests for information about the political affiliation of various stakeholders;
Requests for information regarding employment, other than for the applicant;

Requests for information about organizations other than the applicant.

i5

This definition would also provide added clarity for 501(c)(3) charities, which may not engage in

any partisan political activity. These groups often, however, engage in non-partisan election related
activities such as voter education, issue advocacy and even get-out-the-vote drives. The lack of clarity in
when these election-related activities cross the line into partisanship creates a chill on 501(c)(3) political
speech. See Elizabeth J. Kingsley, Bright Lines, Safe Harbors?, 20 Tax’n of Exempts 38 (2008).

16

TIGTA Report, supra note 1, at 11-12.
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Notably, the request for donor information is perhaps the most troubling of these requests. The
protection of donor anonymity implicates core associational rights. The disclosure of donor
identities on Form 990 is subject to strict confidentiality rules. The disclosure during the
application process is not, and there has long been a concern that requests for donor names as
part of the application process could infringe on protected associational rights. 17

Many of these questions—especially those concerning political affiliation—directly implicate
constitutionally protected associational rights. Furthermore, the IRS’s ability to even ask these
questions is a direct result of the uncertainty surrounding the definition of partisan political
activity. Clear, easy to apply rules would streamline the review process, and prevent
inappropriate requests such as these.

4. Conclusion

It is entirely possible that the political targeting was an unintended consequence of the IRS trying
to streamline its review process. Nonetheless, the fact that the targeting was able to occur at all
is a civil liberties concern, and a very serious one. The best way for the administration or
Congress to ensure this does not happen again is to remove subjectivity from the equation, and to
provide DU agents with clear guidance on both what constitutes political activity and how much
of such activity will warrant denial of tax exempt status. We stand ready to assist the committee,
the Congress and the administration in their efforts to do just that.

Please do not hesitate to contact Legislative Counsel/Policy Advisor Gabe Rottman at 202-675-
2325 or grottman@dcaclu.org if you have any questions or comments.

Sincerely,

Faua //-WP@/-

Laura W. Murphy
Director, Washington Legislative Office

M (/. 2/

Michael W, Macleod-Ball
Chief of Staff and First Amendment Counsel

v See Letter from Senator Orrin Hatch et al. to the Honorable Douglas H. Shulman, Commissioner,

IRS (June 18, 2012); see also Brown v. Socialist Workers Campaign Comm., 459'U.S. 87, 91 (1982)
(“The Constitution protects against the compelled disclosure of political associations and beliefs.”); Nat’
Assoc. for Advancement of Colored People v. State of Alabama, 357 U.S. 462 (1958) (“Inviolability of
privacy in group association may in many circumstances be indispensable to preservation of freedom of
association, particularly where a group espouses dissident beliefs.”).
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Gabriel Rottman
Legislative Counsel/Policy Advisor

cc: Members of the Committee
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A Review of Criteria Used by the IRS to Identify 501{c}){4) Applications for Greater Scrutiny
United States Senate Committee on Finance
Tuesday, May 21, 2013

Dear Chairman Baucus and Ranking Member Grassley,

We commend the Senate Finance Committee for holding a hearing regarding the Internal Revenue
Service’s practice of discriminating against applications for tax-exempt status based solely on the
perceived political leanings of the applicants. Please find attached a statement organized by The
Constitution Project condemning these outrageous and appalling activities with signatories from across
the political and ideological spectrum. On behalf of all the signatories, we ask that you incorporate the
statement into the hearing record,

The IRS using its power to target individuals and organizations solely because of their political beliefs is a
direct assault on the Constitution of the United States. Vigorous oversight by the Congress will help
determine the full extent of the misconduct, and ensure that this kind of blatantly unconstitutional
activity is not repeated.
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STATEMENT ON IRS ACTIVITIES

it is difficult to conceive of a more serious threat to the First Amendment of the Constitution of
the United States than the federal government using its awesome power to target individuals and
organizations solely because of their political beliefs. Based on recent news reports and
admissions by Internal Revenue Service (IRS) personnel, however, we are gravely concerned that
the IRS has done just that. indeed, we have been shocked to learn in recent days that the IRS
wrongly considered applicants’ political views when weighing applications for certain categories of
tax exempt status, According to the recently released inspection report by the Treasury
Department’s Inspector General for Tax Administration (TIGTA), beginning around March 2010,
the IRS applied special scrutiny to applications from politically conservative groups with “Tea
Party” or “Patriot” in their names. For example, these groups were asked to provide lists of
donors or answer burdensome, intrusive, and inappropriate questions about thelr work. As
described in the TIGTA report, the IRS, in an attempt to avoid what appeared to be a right wing
witch hunt, broadened that special scrutiny to organizations teaching about the U.S. Constitution
and Bill of Rights and those advocating expansion or limitation of governmental activities. This
broader definition was by its terms outlandishly overbroad.

We strongly condemn these alleged constitutional violations and urge Congress to conduct
vigorous oversight to determine the full scope of the misconduct. We are encouraged that several
congressional leaders from both political parties have already announced their intention to hold
hearings to investigate the IRS’s actions. Further, we welcome President Obama’s condemnation
of the alleged misconduct, as well as his statement yesterday that the administration will act
promptly to adopt the TIGTA recommendations. We agree that the Attorney General's order of an
investigation into such “outrageous and unacceptable” behavior is entirely appropriate under the
circumstances, and we urge the president and his administration to cooperate fully with any and
all investigations. The recently completed TIGTA audit should be considered only a first step to
understanding how and why such condemnable political considerations seeped into the
deliberative process. Ultimately, however, no internal review will be sufficient to erase doubts
about the alleged misconduct, especially in light of the report that senior IRS officials were aware
of the political targeting a full two years ago and remained silent, and, in some cases, denied it. To
that end, we urge the Secretary of the Treasury and the IRS Oversight Board to conduct a
complete and thorough review of all relevant IRS offices and senior IRS officials to find out when
such actions began, who authorized or knew of such actions, and whether they were revealed to
Congress and other officials when they made inquiries.

There are many valid bases on which to evaluate applications for tax-exempt status, but despite
the claims of IRS officials that they relied on good faith reasons for singling out certain
organizations for more particularized scrutiny, the political views and beliefs of the applicants
should play absolutely no role in the review process. We know that the vast majority of the iRS's
more than 100,000 employees are dedicated public servants who are charged with the
responsibility for administering our nation’s complicated tax laws, and we hope that the
president’s recent statements and actions will help to restore confidence in this important agency.



246

So that failures like those that have been unearthed in the past few days are not repeated, we
urge Congress and the Administration to work together to develop content neutral standards that
can be fairly and effectively administered by the IRS.

This is not a partisan or political issue, as the political diversity of the signers of this statement
demonstrates. It is imperative that the IRS, one of the most powerful of our government’s
agencies, with access to the most sensitive of information, respects the rights of all organizations,
including those some might consider unimportant or politically or otherwise unpopular. The
chilling effect on the First Amendment rights of public policy advocacy groups who fear
government retaliation when applying for tax-exempt status cannot be overstated.

Signatories as of May 21, 2013

ACLU

American Booksellers Foundation for Free Expression
American Library Association

Americans for Tax Reform

Bill of Rights Defense Committee

Bob Barr, Former U.S. Representative {R-GA}

Center for Financial Privacy and Human Rights

The Constitution Project

David Keene, Former President, National Rifle Association, Former Chairman of the American
Conservative Union, Board Member, The Constitution Project

Defending Dissent Foundation

Equal Justice Alliance

iSolon.org

John W. Whitehead, Founder, The Rutherford Institute
Liberty Coalition

National Freedom of Information Coalition

National Whistleblower Center

Public Record Media

Republican Liberty Caucus

Tea Party Express



