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BLACK LUNG BENEFITS REVENUE ACT OF 1977

Juiy 12, 1977.—Ordered to be printed

Mr. Loxe, from the Comnmittee on Finance,
submitted the following

REPORT

{To accompany S. 1538]

The Committee on Finance, to which was referred the bill (S. 1538)
to amend title IV of the Federal Coal Mine Health and Safety Act to
improve the black lung benefits program established thereunder, to
impose an excise tax on the sale or use of coal, and for other purposes,
having considered the same, reports favorably thereon with amend-
ments and recommends that the bill as amended do pass.

I. SUMMARY

S. 1538, the Black Lung Benefits Reform Act of 1977, was referred
{o the Committee on Finance after having been reported by the Com-
mittee on Human Resources on May 16, 1977 (S. Rept. 95-209).
Because the bill, as reported by that Committee, establishes a coal tax
and trust fund to finance the Black Lung Benefits Program, the bill
was referred to the Committee on Finance.

Benefit provisions.—The bill, as reported by the Comunittec on
Human Resources, would modify a number of the eligibility criteria
with respect to benefits under the black lung benefits program and in
particular cases some of the cvidentiary requirements. The Com-
mittee on Finance has not made any modifications to these aspects of
the legislation.

Financing provisions~—Under the present law and under S. 1338,
as reported by the Committee on Human Resources, a part of the cost
of black lung benefits is charged directly against the former employer
of the beneficiary when liability can be established under certain statu-
tory criteria. Where this is not possible, the present law provides for
the costs of benefits to be financed out of Federal gencral revenues. The
Human Resources Committee bill would immpose an excise tax on the
producer’s sale of coal, at a rate determined by the co:l’s British
thermal unit (Btu) value. Revenues from this tax would be auto-
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matically appropriated to a trust fund, which would an benefits in
cases where there is no “responsible operator” and with respect to all
claims in which the miner’s last coal mine employment was before
January 1, 1970. )

The Committee on Finance has modified the excise tax and trust
fund provisions of the bill, converting the tax into a tax on coal (other
than lignite) at the rate of one percent of the price for which it is
sold, and terminating the tax and trust fund provisions after 5 years.
In addition, the Finance Committee has added provisions amending
the tax status of operators’ self-insurance trusts. o )

The committee recognizes that S. 1538, as a bill originated in the
Senate, is not a proper vehicle for a revenue measure such as 1s recom-
mended in the committee amendment. The committee expects that, if
the Senate agrees to those revenue provisions, it will incorporate them
as an amendment to a House-originated revenue bill.

II. GENERAL STATEMENT

A. Black Lung Benefits
Present law '

The present black lung benefits program provides benefits to miners
totally disabled by black lung disease (pneumoconiosis) and to their
dependents and survivors. ]

For claims filed on or before June 30, 1973, benefits are paid out of
general revenues and administered by the Social Security Administra-
tion. This program (the “part B program) is permanent; that is. a
successful claimant under this program is entitled to benefits for life,
or for as long as the claimant remains eligible.

For claims filed after June 30, 1973, for payment on or after Jan-
nary 1, 1974 (the “part C” program, administered by the Department
of Labor), benefits are payable by the responsible coal operator (as in
traditional workers’ compensation programs), if such an operator can
be identified, and otherwise from the general revenues.? IE]nder this
part C program, both the Labor Department's liabilities and the re-
sponsible operators’ liabilities are terminated after December 30, 1981.

In practice, about 75 percent of the claims filed after June 30, 1973,
are being paid from the general revenues. In addition, although the
Department of Labor has assigned individual operator responsibility
for claims in the remaining 25 percent of the cases, about 200 claims
are being paid by operators, as contrasted to some 4,000 being paid
by the Department of Labor. Coal companies are contesting 97 percent
of the black lung benefits claims for which they have been determined
responsible by the Department of Labor. As a result, substantially all
of the costs of the part C program are being borne by the general fund
of the Treasury.

Amendments by Committee on Human Resources

In addition to making a basic change in the method of financing
the black Iung benefits program (discussed below, in “B. Taxes, Trust

! Under the statute, this program is to be administered by State workers’ com-
pensation agencies in those States that have workers’ compensation statutes that
meet certain minimum standards, or by the Secretary of Labor where such
standards are not met. No States have as yet met the minimum requirements;
thus, the entire part C program is administered by the Secretary of Labor.
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Fund, Ete.”), S. 1538, as reported by the Committee on Human Re-
sources, significantly liberalizes benefit provisions so as to increase
estimated total part C benefit costs by an average $262 million per
year over the next 5 years, provides for the repayment of certain
past costs to the general fund of the Treasury, and shifts certain
liabilities from the Federal Government to individual mine operators,
and vice versa. The most significant of these provisions affecting
program costs are described below. )

One of these changes would prohibit the Department of Labor
from challenging the interpretation of an X-ray submitted by a
claimant in support of the claim if read by a Board-eligible or Board-
certified radiologist. The Department of Labor would retain the right
to challenge an X-ray if there was reason to suspect fraud or if the
quality of the X-ray was insufficient to permit a determination. How-
ever, in the absence of these factors, the Department would be required
to accept the findings as to whether or not the X-ray established the
existence of black lung disease, if those findings were made by any
Board-certified or Board-eligible radiologist. U%Bder current practice,
the findings of the claimant’s radiologist may be challenged by a
radiologist on behalf of the Labor Department. This change is esti-
mated to increase annual benefit costs by an average of $50 million
over the next 5 years (see table 1, belowl).

A second benefit change in S. 1538 would create a presumption of
eligibility for survivors of miners who worked for 25 years or more
in coal mining prior to June 30, 1971 and who die on or before the
date of enactment of the bill. Benefits would be payable to such sur-
vivors unless the Department of Labor establishes that the miner, at
the time of his death, was neither totally disabled nor partially dis-
abled from black lung disease. This provision has an estimated average
annua; benefit cost of $35 million over the next 5 years (see table 1,
below).

Title I of the bill includes many other changes to the black lung
benefits program. The more significant changes (the additional costs
of which are presented in table 1, below) are:

&1 ) Refiling of previously denied claims.—The bill would simplify
and expedite the refiling of claims under the revised benefit standards
by individuals whose claims were previously denied. These claims
could be filed without regard to certain time limitations otherwise ap-
plicable and could have retroactive effect to the time of the initial
claim (but not before January 1, 1974). The cost of this provision has
not been separately calculated but is included in the cost estimates for
the various benefit liberalizations. Because of the retroactivity in-
volved, those changes are shown as having substantially higher costs
in the first 3 years than in later years.

(2) Changes in definitions.—The bill would modify the definitions
of “pneumoconiosis” and “miner”. The change in definition of pneu-
moconiosis is estimated to have no cost. The change in definition of
miner would expand the coverage of the program to include workers
around a coal mine, processors and transporters of coal, and coal mine
construction workers. This has an estimated average cost of about
$1 million per year over the next 5 years.

(3) Evidence of disability.—S. 1538 provides for the Secretary of
Labor to revise the regulations defining what constitutes disability
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for purposes of the black lung program and setting forth the criteria
for determining whether the definition is met. The estimated average
cost over the next five years of these new standards is $160 million per
vear. The bill also includes a number of specific provisions related to
eligibility determination. For example, it would prohibit a finding that
a miner was not disabled at the time of his death solely on the basis
that he was actually employed at that time, Similarly, a miner would
be permitted to apply for benefits while still employed' (although he
would not be permitted to receive the benefits until after his employ-
ment terminates). Another provision wounld permit the use of affi-
davits in determining the disability of dece miners in the absence
of other sufficient cvidence.

(4) Field offices.—The bill would authorize the establishment of
Labor Department field offices to assist claimants with their claim
filing and processing in the field. The estimated average annual cost
of this provision is approximately $3 million. The cost of this program
would be paid for directly from the Black Lung Disability Fund
established by the bill.

(5) Clinieal facilitics.—The bill would make permanent a $10 mil-
lion annual anthorization for the establishment and operation of clini-
cal facilities for the treatinent and examination of miners with res-
yiratory impairments. The cost of this program would be paid for
directly from the general fund of the '![‘reasury and not from the
Black Lung Disability Fund established by the bill. However, medical
benefits payable to disabled workers under section 422 may be paid
by the Fund to such clinics.

(6) Responaible operator liability.—The bhill would provide that the
Black Lung Disability Fund would pay all eligible claims with respect
to miners whose last con] mine employment was before January 1,
1970. In addition, the bill would provide that the Federal Government
be reimbursed (from the Fund) for all previous part C payments.
The bill also includes a provision which expands the situations under
which coal mine operators who acquire mines from previous operators
would be l'equir(‘,(‘l to assume lability (concurrently with the prior
operator) for the payment of black lung benefits to individuals previ-
ously emploved in the mine. This provision has retroactive effect,
applying to changes in ownership taking place since December 31,
1969.

Estimates of costs

The estimates of thosa costs of title I of the bill that are payable
{from the trust fund are shown below, in table 1. It is estimated that
the total costs of the black lung benefits program (part C) under
present law (most of which are borne by the Federal Government
and part of which are borne hy responsible operators) will average
<36 million per year over the next 5 years. Title T of the bill is esti-
mated to increase these average annual costs by $262 million over the
next 5 yvears, an increase of more than 620 percent. It is estimated that
the average annual expenditures from the Black Lung Disability Fund
during the next 5 vears would he 2242 million, under the bill as
reported by the Committee on Human Resources.

- The Committee on Finance, though coneerned with the additional
cost resulting from the benefit: liberalizations. proposed:- by. the Com-
mittee on Human Resources, made no change in these provisions.



Table 1. Estimated trust fund costs of title I of S. 1538, as compaied to present costs: fiscal years 1978-1982

[In millions of dollars]

5-yeur
Provision 1978 1979 1950 1981 1982 total
Expanded definition of coal miner________________________ 0.3 1.3 1.3 1.4 1.5 58
Revised disability standards_ - ________________________._ 105.1  197.6 266.2 112.9 118.7 800. 5
Prohibition against reinterpreting Ne-rays oo ___________. 36.0 69.1 76.9 33.4 34.6 250. 0
Presumption of cligibility after 25 years of work___________ 24.9 47.6 61.7 21.2 21.5 176.9
Changed cutoff date for operator liability________________. 3.4 3.8 1.1 0 0 11.3
Medical evaluations - __ L ___.-- 3.6 4.8 3.6 .- 12.0
Administrative costs_._ . _ .- 14.0 12.0 12.0 7.0 7.0 52.0
Total new costs (operator and Federal)_____________ 187.3 336.2 425.8 175.9 183.3 1. 308. 5
Current law costs (operator and Federal) .. ______________. 34.3 38.8 40. 2 34.0 34.0 181.3
Operator lability . —40.2 —70.9 —89.2 —60.9 —63.1 —324.3

Repayment from trust fund to general fund for past Labor
Isepnrtment COStS o e 45. 2 e - 45. 2
Trust fund liability under S. 1538 ________________ 226.6 304.1 376.8 149.0 154.2 1, 201. 7

t The Department of Labor previously estimated the 5-vear eost of this provision at 532 mnillion. The rednction in this e-timute Ly
the Departient is hased on an assumption that the Neray interpre tations submitted 1.y claimant?’ radiologi~t< in the futare will be nore
accurate than was previously the ciee, us a result of training and other technica! as-istanee provided by the Department of Labor,
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B. Taxes, Trust Fund, Etec.

1. Tax on Coal (sec. 202 of the bill and new sec. 4121 of the Code)

Present law

Present law does not include any Federal tax on coal extraction or
sales, as such. (Profits are, of course, subject to income taxation and,
in that context, there are several provisions of particular application
to coal.)

Reasons for change

The committee agrees that, in general, the costs of the part C black
lung program should be borne by the coal industry. As indicated
above, a portion of these costs will continue to be borne by those coal
mine operators who are determined by the Secretary of Labor to be
“responsible operators” with respect to specific claimants. The re-
maining costs, in general, are to be borne by the coal mine industry as
a whole, through the imposition of an earmarked tax.

The committee amendment imposes a one-percent ad valorem tax
primarily for the following reasons: . .

(1) An ad valorem tax of this character is relatively simple to
administer. This is not to say that such a tax is simple in the
abstract, but rather that the Internal Revenue Service and many
industries have had extensive experience with such a tax and its
imposition here does not appear to present any new problems. In
this respect, it was concluded that an ad valorem tax would be
simpler to administer, both from the point of view of the tax-
payers and of the Internal Revenue Service, than any of the other
alternatives presented to the committee.

(2) The committee was informed that, in general, the more ex-
pensive grades of coal appear to be associated with higher in-
cidences of pneumoconiosis. In general, then, under an ad valorem
tax, those parts of the coal industry which appear to have greater
responsibility for the black lung problem, would be contributing
more heavily toward payment of black lung benefits.

(3) The third major reason for the committee’s choice of an
ad valorem tax is that such a tax, especially at the level of one
percent, would be unlikely to create any competitive disadvan-
tages among producers of different types of coal.

The committee’s amendment exempts lignite from this tax because
it was concluded that there is little or no evidence to connect lignite
mining with incidence of pneumoconiosis. Also, the small amount of
lignite that is mined at present (or is expected to be mined within the
next few years) would produce very little revenue for the black lung
disability fund, even if lignite were subject to the tax.

' 8. 1338. as reported by the Committee on Human Resources, would impose a
manufacturers excise tax upon the producer’s sale of coal at a rate determined
by the coal’s heat value per ton. The tax would be 30 cents per ton on eoal which
has a British Thermal Unit (Btu) value of 11,000 or more per pound, 15 cents
per ton on coal which has a Btu value of more than 8,000 and less than 11,000
per pound, and 7.5 cents per ton on coal which has a Btu value of 8,000 per pound
or less. Under that proposal, the Btu value would be determined by the Bureau
of Mines. Both the Bureau of Mines and the Treasury Department urged the
Committee on Finance not to base the tax on Btu value, because of difficulties of
administration.
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Although the tax provided in the committee’s amendment is expected
to produce, over the next 5 years, approximately the same revenue
as would have been produced under the tax provisions in the bill as
reported by the Committee on Human Resources, this revenue is likely
to be insufficient, by almost $300 million, to meet the expected obliga-
tions of the trust fund for the next 5 years. The comumittee notes,
however, that the revenues generated by the amendment aro suf-
ficient to mweet trust fund obligations other than obligations arising
from two provisions which the Administration has ur%ed be delete
from the bill but which involve the benefit structure of the program
rather than its tax and trust fund aspects. These provisions which
are opposed by the Administration and for which funding is not
provi!led through the tax on coal in the committee amendment are:
(1) the prohibition against reinterpreting X-rays and
(2) the presumption of eligibility after 25 years’ work.

Explanation of the provision

The committee’s amendment imposes a one-percent ad wvalorem
manufacturers excise tax on the sale of coal by the producer.

Most of the rules generally applicable to manufacturers excise taxes,
including the collection prowvisions, apply to this coal tax. How-
ever, the following exemptions which apply to other manufacturers
excise taxes do not apply to this tax on coal: sales for further
manufacturing, for export, for use as supplies for vessels or aircraft,
for the use of a State or local government, or for the use of a non-
profit educational organization. Discretionary authority now granted
to the Secretary of the Treasury to exempt sales for the use of the
United States from this manufacturers excise tax will not be avail-
able in the case of this tax.

As under the general rule applicable to manufacturers excise taxes,
use by a producer is treated as a sale by the producer.

Under the general rules applicable to manufacturers excise taxes
(sec. 4216(a)), the tax base for coal sold by a producer (rather than
used by the producer, as in a manufacturing process) is the sale
price f.o.b. mine (or cleaning plant). This is true even if the producer
sells on the basis of a delivered price. Where a producer uses coal
mined by the producer in a manufacturing process, the tax base will
be a constructive price based on sales made f.o.b. mine or cleaning
plant by other producers (sec. 4218(e)). For such a producer, the
constructive sale price for purposes of the manufacturers excise tax
will normally be the same as the constructive price used by the pro-
ducer for purposes of determining the deduction for percentage
depletion.

This tax does not apply to lignite, which is generally the softest and
least expensive of the types of coal. The committee intends this
exemption to apply to “lignite” as defined in accordance with the
standard specifications for the classification of coals by rank of the
American Society for Testing and Materials (p. 214, 1976 Annual
Book of ASTM Standards, Part 26, D 388).

Effective dates

This tax will apply to coal sold by a producer after September 30,
1977, and before October 1, 1982.



Revenue effect

It is estimated that the tax imposed by this provision will produce
revenues of $145 million in fiscal 1978, $170 million in fiscal 1979,
$185 million in fiscal 1980, $205 million in fiscal 1981, and $225 million
in fiscal 1982, for a total of $930 million in the next 5 years.

2. Black Lung Disability Fund (sec. 203 of the bill)
Present law

Present law does not include a trust fund for financing black lung
benefits. The Federal Government’s share of the costs of the })resent
part C program is paid directly out of appropriations from the gen-
eral fund of the Treasury.

Reasons for change

The Committee on Finance agrees with the Committee on Human
Resources that if costs of the part C black lung benefitz program are
largely to be paid for by a tax on the coal industry, then the tax should
be “earmarked” by appropriating the revenues from that tax to
a trust fund and then paying for the program out of that trust fund,
This is the method now used by the Congress under the Airport and
Airway Trust Fund, the Highway Trust Fund, the Unemployment
Insurance Trust Fund, and the Social Security Trust Fund.

Explanation of the provision

The committee’s amendment establishes a trust fund (the “Black
Lung Disability Fund™) and automatically appropriates to it
amounts equal to the revenues from the coal tax deseribed above.
In addition, the amendment appropriates to the trust fund any reve-
nues from the penalty taxes imposed on coal mine operators’ trusts,
described below.! Since those taxes are imposed only 1f certain statu-
tory standards are violated by those trusts. negligible revenues can
be expected from that source. Also, the trust fund is to retain reim-
bursements from coal mine operators whose obligations are paid by
the trust fund, as well as earnings on any trust fund wvestments.
Finally, as in the Human Resources Committee bill. the amendment
authorizes appropriations from general revenues as advances to be
repaid from Haler coal tax revenucs. Such advances are required
sinee the trust funds’ obligations are greatest in the first few years
of its existence while the revenues from the coal tax will he lower
at the beginning of the j-year period and higher at the end. It is not
the committee’s intent that this authorization be viewed as permitting
“advances” in cxcess of what can be expected to be repaid out of the
coal tax revenues provided for under the committee amendment.

The fund is required to pay benefits if there is no ‘responsible
operator,” or if the operator is in default, and would be required to
pay benefits with respect to all claims in which the miner’s last coal
mine employment was before January 1, 1970. In cases in which the
Government has already paid benefits for periods of eligibilify since
January 1, 1974, the fund must reimburse the Government for these
payments. This, in effect, transfers those costs from the Government

1 The bill as reported by the Committee on Human Resources did not have the
penalty tax provisions.
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to the industry (by way of the trust fund revenues from the tax on
coal).

The expenses of the Department of Labor (and, to a limited extent,
where appropriate, the Department of Ilealth, Education and Wel-
fare) in operating and administering the claims program to be financed
through the fund are to be paid by the fund. The fund also is (o bear
the costs of its own administration, as well as the costs incurred by the
Treasury Department in collecting the coal tax and administering the
provisions of the Internal Revenue Code with respect to that tax. The
annual report of the fund is to include a full accounting of these
administrative costs and of the personnel required for administration.’

The committee’s amendment removes from the bill any authority
for the trust fund to pay benefits under standby insurance provisions.
As described below (“5. Standby Insurance Authority”), the com-
mittee concluded that the trust fund should not provide insurance. The
committee’s amendment also malkes it clear that the trust fund is not
to pay for the clinical facilities program under section 427(2) of the
Federal Coal Mine Health and Safety Act of 1969, since title T (sec.
7(i)) of the bill authorizes a separate appropriation ($10 million per
year) for that purpose. This is consistent with the intent of the Com-
mittee on Human Resources.

Under the commnittee’s amendment, if the Secretary of Labor deter-
mines (in accordance with existing procedures, which provide for
administrative and judicial appeals) that a coal mine operator 1s re-
sponsible for the payment of certain benefits, but those benefits have in
fact been paid out of the fund, then the coal mine operator is obligated
to reimburse the fund. If the operator refuses to reimburse the fund,
then a lien is to arise in favor of the United States for the entire
amount that the operator is required to repay. This lien attaches to all
the assets of the coal mine operator and 1s given generally the same
status as a Federal tax lien. If the operator initiates administrative or
judicial appeals as provided under present law, then the lien is not to
attach unti%)the termination of the review proceedings.

The committee’s amendment authorizes the Secretary of Labor to
bring suit in any Federal district court to enforce this lien.’

The trustees of the fund are the Secretary of the Treasury, the
Secretary of Labor, and the Sccretary of IHealth, Education, and
Welfare ; the Secretary of the Treasury is to be the managing trustee.
Receipts of the fund in excess of amounts needed to meet current with-
drawals are to be invested only in public debt securities with maturities
suitable for the needs of the fund and bearing interest at prevailing
market rates. The fund’s earnings from these investments are to be
credited to and form a part of the fund. The Secretary of the Treasury,

? Although these provisions of the committee’s amendment are not precisely the
same as the trust fund provisions reported by the Committee on Human Resources,
the Committee on Finance has concluded that they are essentially consistent with
those provisions.

®The bill as reported by the Committee on Human Resources authorized the
Secretary of the Treasury to bring such suits. The Treasury Department pointed
out to the committee that such suits, in the case of actual tax liens, are brought
by the Justice Department and not by the Treasury Department. The Labor
Department urged that it be given authority to bring such lien enforcement suits,
since it was the agency concerned with the general administration of the black
Iung program and the determinations of liability giving rise to these liens.

S. Rept. 85336 2
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In making such investments, is, of course, acting as fiduciary of the
fund and is to focus upon the needs of the fund in choosing which
Investments are appropriate.*

Such investments are not to be made unless the fund has sufficient
assets to meet current withdrawals, including satisfaction of any
obligation of the fund to repay amounts that may have been appro-
priated from the general fund as “repayable advances”, The commit-
tee, in authorizing the Secretary to invest in securities bearing inter-
est at prevailing market rates, recognizes that the interest rates on
Investments by the fund may be different from the interest that the
fund is to gay to the general fund of the Treasury on such repayable
advances. By requiring that the fund repay those advances before it
is free to make investments, the committee’s amendment avoids the
possibility of “arbitrage situations” arising from possible differences
1n Interest rates.®
_ The committee’s amendment removes the proposed standby author-
ity for the fund to provide insurance for coal mine operators to cover
their liabilities under the part C black lung benefits program. In
the place of that provision, the committee has provided that the De-
partment of Labor itself is to have essentially the same standby au-
thonty._The revenues from the coal tax and the other assets of the
fund will not be available to pay any insurance liabilities under
such a program. These insurance provisions are described below.

Effective dates

The fund is to be established on October 1, 1977, and to pay out
obligations on and after that date. Since the coal tax expires on
September 30, 1982, the fund will continue in existence for a short
time after that date to receive the amounts collected on account of
coal tax liabilities which are not paid until after that date. As a prac-
tical matter, the fund can be expected to expire shortly thereafter,
since the fund would quickly exhaust its revenues.

Revenue effect
The Black Lung Disability Fund provisions will have no effect on
the revenues. The revenue effects of the taxes to be appropriated to this
fund are shown in connection with the discussions of those taxing
provisions.
3. Operators’ Trusts for Contingent Liabilities (sec. 204 of the bill
and new secs. 501(c)(21), 192, 4985, 4986, and 4987 of the Code)

Present law

As a general rule. the income tax law does not give a taxpayer
current deductions for amounts set aside in a self-insurance fund to

¢ The Secretary of the Treasury is given scmewhat broader powers, under the
committee’s amendment, than under the trust fund provisions reported by the
Committee on Human Resources. However, the Committee on Finance concluded
that the effect of thus broadening the powers of the Secretary of the Treasury in
this instance would be to enhance the earnings potential of the fund without
impairing its safety.

S The requirement that the fund repay advances to it before it can make in-
vestments was not set forth explicitly in the bill as reported by the Committee on
Human Resources. However, this requirement is consistent with the bill as re-
ported by the Committee on Human Resources.
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satisfy contingent liabilities which may arise in the future. A coal
mine operator who cannot deduct amounts set aside in a trust fund
or reserve account for liabilities under black lung benefits laws until
such amounts are actually used to pay claims, finds that the operator
generally can take current deductions for premiums paid on commer-
cial insurance policies covering such contingent liabilities.!

Also under present law, a trust established to provide funds to
satisfy contingent liabilities does not qualify for tax-exempt status.
Thus, the tax law does not provide an exemption for income on assets
set aside by a coal mine operator to satisfy liabilities for black lung
benefits. By way of comparison, it should be noted that to the extent
income and net short-term capital gain on reserves held under a non-
cancellable accident and health insurance ﬂo]icy issued by a life insur-
ance company are required to be added to the reserve in order to satisfy
contingent labilities, the income and gains arc not taxed to the
insurer.? -

In general, private employee welfare plans must comply with Fed-
eral standards regarding fiduciaries, investments, and self-dealing or
other prohibited transactions, pursuant to the Employee Retirement
Income Security Act of 1974 (ERISA). Plans maintained for work-
men’s compensation or disability insurance purposes are not subject to
ERISA.

Reasons for change

Because black lung benefits are payable to both miners and their
survivors, the obligation to provide benefits with respect to an em-
ployee may continue for a considerable period. It has been estimated
by some that the cost of providing these benefits may be between $1.35
and $5.00 per ton of coal (depending upon such factors as the amount
of recoverable coal and the age of the miners).

Under the Federal black lung benefits statute, a coal mine operator
in a State not deemed to provide adequate workmen’s compensation
coverage for pnecumoconiosis must secure the payment of benefits for
which the operator may be found liable under the statute, either
through procuring commercial insurance or through self-insuring. At
present, no State laws are deemed adequate for this purpose; hence, all
operators subject to liability under the statute must obtain insurance
or self-insure.

Commerecial insurance premiums for a policy covering an employer’s
lability under black lung laws may cost as much as 25 ‘per-
cent of payroll for an underground mine and 5-10 percent of payroll
for a strip mine. Because the insurance policies now available are can-
cellable by the insurers, an employer cannot be assured that the insur-
ance will remain in force if the insurer determines that the risk of loss
is higher than initially contemplated. Consequently, some mine opera-
tors wish to self-insure for this liability.

! Insurance premiums may generally be deducted as ordinary and necessary
expenses of a trade or business (ser. 162). Health insurance premiums may be
deducted (within limits) as medical expenses by individuals who itemize deduc-
tions (sec. 213).

?XNet long-term capital gain is taken into account in computing life insurance
company taxable income but mayx be wholly or partially offset by special deduec-
tions allowed to life insurance companies.
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In view of the unavailability or high cost of such insurance. the
committee has concluded that coal mine operators should be permitted
to set up relf-insurance programs for contingent ligbilities under black
ling benefite laws., with similar tax consequences (from the point of
view of the operator) as would result if the operator had purchased
noncancellable accident and health insurance.® In light of the invest-
ment limitations plus the self-dealing and other restrictions which are
imposed under the committee's amendments to assure that funds held
by self-insurance trusts are used exelusively for the required purposes,
it i~ contemplated that the Secretary of Labor will give appropriate
credit for amounts so held in trust in determining whether an opera-
tor satisfies the requirements of section 423 of the Federal Coal Mine
Health and Safety Act of 1969. that the operator either qualify as a
~elf-insurer or obtain insurance to cover its contingent black lung bene-
fit habilities.*

Explanation of the provision

The committee’s amendment provides (1) income tax exemption for
a qualifying trust used by a coal mine operator to self-insure for lia-
bilities under Federal and State black lung benefits laws and (2) de-
ductions (within certain limits) for amounts contributed to the trust
by the operator.

T rusts—Qualification

The bill adds a paragraph (21) to section 501(¢) of the Code, de-
seribing certain trusts which would qualify for exemption from Fed-
eral income taxation. To so qualify, the trust must be created or
organized in the United States exclusively for the following purposes:
(a) to satisfy in whole or in part the operator’s liabilities for black

® The bill's treatment of black lung self-insurance trusts, while a departure
from existing general rules, would not represent a unique treatment of contingent
Hability funds, The Internal Revenue Code includes special provisions permit-
ing life insurance companies to deduct amounts held in reserve for contingent
lirbilities under life insurance or noncancellable accident and health insurance
policies (sec. 801 et seq.). Generally, income earned on assets held in a life in-
surance company's reserve for policyholder claims is not taxed to the company
if the income is required to be added to the reserve.

In addition, the provisions allowing current deductions for contributions to
tax-qualified pension plans (especially defined benefit plans) may be regarded as
bearing similarities to the concept of deductions for contributions to contingent
liability funds. Since the effective date of the relevant provisions of the Em-
ployee Retircment Income Security Act of 1974, the pension plan provisions may
be regarded as in many respects substantially on a par with contingent lability
provisions.

The committee also notes that for a brief period, the Internal Revenue Code
of 1954 permitted taxpayers to deduct additions to reserves for estimated ex-
penses (sec, 462). The provision was included in the 1954 Code as originally en-
acted, but was retroactively repealed in 1955, when it was determined that the
revenue loss for the transition period would be excessive. At the time section
462 was repealed. the Secretary of the Treasury noted that the concept of a
nontaxable fund for reserves for contingent liabilities was a useful concept, and
that the section was being repealed only because of the revenue losses.

¢ The provisions of this bill are not intended to derogate from the authority
and responsibility of the Secretary of Labor to prescribe regulations under
section 423 of the TFederal Coal Mine Health and Safety Act of 1969 as to quali-
fication of an operator as a self-insurer for purposes of that statute.
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lung benefits arising under Federal or State statutes;*® (b) to pur-
chase insurance for the purpose of covering such liabilities in whole or
in part; and (c) to pay the administrative and incidental costs of the
trust (such as legal, accounting, actuarial, and trustee expenses)
incurred in connection with operation of the trust or the processing
of black lung claims against the operator.

A section 501 (c) (21) trust may pay premiums for insurance to cover
the operator’s black lung benefits hiabilities (1) if the insurance solely
covers such liabilities and no other risks or (2) if not, only to the
extent of that portion of the premium which has been separately
allocated and stated by the insurer as attributable solely to coverage
of the operator’s black lung benefits liabilities.

The administrative and incidental expenses properly payable by the
trust include any excise taxes imposed on the trust under the taxable
expenditures provisions (discussed below), plus expenses (such as
legal fees), reasonable in amount, incurred by the trust in connection
with assertion against the trust of liability for these taxes. A section
501(c) (21) trust may not pay any excise taxes imposed under the
self-dealing or excess contributions provisions (discussed below) or
any excise taxes imposed on trustees under the taxable expenditures
provisions, nor may the trust pay any expenses incurred in connection
with assertions of lability for such taxes.

The trust must be irrevocable, with no right or possibility of re-
version (either of corpus or income) to the coal mine operator (except
for the recovery of excess contributions by the operator, as described
below, under Deductions). The trust must be established and main-
tained pursuant to a written instrument. The trust instrument must
provide that no part of the corpus or income may be used for purposes
other than:

(@) those purposes described above,
() certain permitted investments (described in detail below),
or -
(¢) payment into the Black Lung Disability Fund or into the
gencral fund of the Treasury. _

If the trust qualifies, its income is not taxable to the operator making
contributions to the trust.® nor is the income taxable to the trust (ex-
cept to the extent it is subject to the tax imposed by section 511 on
“unrelated business taxable income”).

® A section 601(c) (21) trust may be organized and operated for the purpose
of satisfying the following liabilities of a coal mine operator, and none other:
(1) the operator’s liabilities on or with respect to claims for compensation for
disability or death due to pneumoconiosis arising under part C of title IV of the
Federal Coal Mine Health and Safety Act of 1969 and (2) the operator's liabili-
ties on or with respect to claims for compensation for disability or death due
ty pneumoconiosis arising under State statutes. Thus, a liability of an operator
with respeet to a claim for compensation for the disability or death of a miner
arising under a State workmen's compensation law which provides compensa-
tioq for disability or death due to other causes as well as pneumoconiosis can be
satisfied out of a section 501 (e) (21) trust only {f and only to the extent that
the liability is attributable to disability or death due to pneumoconiosis.

®A trust will not qualify under section 501(c) (21) if it receives any con-
tributions from an insurance company.
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T'rusts—Status under ERISA
. The committee has been informed by the Department of Labor that,
in the Department’s opinion, a section 501(c)(21) trust would be
excluded from coverage under title I of ERISA (the so-called “labor
law” provisions) because of ERISA section 4(b) (3), which exempts
employee benefit plans “maintained solely for the purpose of comply-
ing with applicable workmen'’s compensation laws or * * * disability
insurance laws * * *” The committee agrees with this interpretation.
The committee’s amendment imposes certain investment limitations
and prohibitions on “self-dealing” and “taxable expenditures” which
the committee believes are appropriate to prevent abuses of section
501 (c) (21) trusts.

I'nwestment limitations

_ Under the committee’s amendment, a qualifying trust may invest
its funds only in the following: (a) public debt securities of the
United States; (b) obligations of a State or local government, other
than any such obligation which is in default as to either principal or
Interest; or (c) time or demand deposits in a bank (as defined in
section 581) or an insured credit union (within the meaning of sec.
101(6) of the Federal Credit Union Act). The bank or credit union,
as the case may be, must be located in the United States. These in-
vestment restrictions are intended to preclude speculative or other
investments of corpus or income which might jeopardize the carrying
out of the trust’s exempt purposes and permit the committee to sim-
plify the self-dealing restrictions and avoid the necessity of certain
other restrictions to prevent potential abuses.

Under the self-dealing restrictions applicable to these trusts, if a
bank or an insured credit union is a trustee of the trust or otherwise
1s a “disqualified person” with respect to the trust (for example, if
it owns or is owned by the coal mine operator maintaining the trust)
no funds of the trust may be held or invested in checking accounts,
savings accounts, certificates of deposit, or other time or demand de-
posits in that bank or credit union.

“Self-dealing” prohibitions

The bill prohibits any direct or indirect “self-dealing”, a compre-
hensively defined term. between a section 501(c) (21) trust and any
“disqualified person” with respect to that trust.

The following transactions are prohibited by the bill:

(1) the sale, exchange, or leasing of property between the
trust and any disqualified person (including certain transfers to
the trust of property subject to a lien) ;

(2) the lending of money or other extension of credit between
the trust and any disqualified person;

(3) the furnishing of goods, services, or facilities between the
trust and any disqualified person (unless furnished to the trust,
without charge, exclusively for proper trust purposes);

(4) payment of compensation by the trust to any disqualified
erson (except for compensation, not excessive in amount, paid
or personal services which are reasonable and necessary to carry-

ing out the trust’s permitted purposes) ; and

(5) the transfer to, or use by or for the benefit of, any dis-
qualified person of the income or assets of the trust.
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Payments by a section 501(c) (21) trust for purposes of satisfjin
the operator’s liabilities for black lung benefits arising under Federa
or State statutes, or to purchase insurance exclusively covering such
liabilities, do not constitute either prohibited self-dealing or taxable
expenditures (described below). Similarly, payments bl){r an insurance
company for purposes of satisfying the operator’s black lung benefits
liabilities do not constitute prohibited self-dealing merely because
the premiums for such insurance have been paid by the trust. If an
insurance company constitutes a disqualified person with respect to
the trust, however, the self-dealing rules would prohibit the trust
from purchasing any insurance from that company.

For purposes of the self-dealing rules, the term “disqualified per-
son” includes (i) a coal mine operator contributing any amount to the
trust: (ii) an officer, director, or employee of the operator; (ii1) a
trustee of the trust (or any person having powers or responsibilities
with respect to the trust similar to those of trustees); (iv) a person
owning more than 10 percent of an operator in category (i); (v) a
member of the family of any individual described in any of the first
four categories; and (vi) any entity in which persons described in
any of the first five categories own or hold certain specified percent-
ages of voting power or profits or beneficial interest.

Any violation of the prohibitions against self-dealing transactions
gives rise automatically to an initial excise tax on the self-dealer
(the disqualified person who violated the restrictions), equal to 10 per-
cent of the “amount involved”. In addition, an initial excise tax (equal
to 214 percent of the amount involved) is also to be imposed on any
trustee or other manager of the trust who participated in the taxable
act, but only if the manager participated knowing the act was taxable
and if the manager’s participation was willful and not due to reason-
able cause. In the case of either the trust or the manager, a second
level of excise tax at higher rates (100 percent and 50 percent, respec-
tively) is to be imposed if the act is not undone or otherwise “cor-
gectqd” after issuance of a deficiency notice from the Internal Revenue

ervice.

_ “Correction” consists of “undoing” the transaction or (if undoing
is not Eossible) making the trust whole or giving the trust the benefit
of the bargain within 90 days after the mailing of the deficiency notice
with respect to the first level of tax. For purposes of this sanction,
the amount involved is the highest fair market value of the property
involved in the transaction during the period within which the
transaction may be undone. This provision is intended to impose all
market fluctuation risks upon the self-dealer who refuses to comply
and to give the trust the benefit of the best bargain it could have made
at any time during the period.

The second-level excise tax sanction, imposed only after a notice of
deficiency and adequate opportunity for court review and undoing the
self-dealing transaction, 1s intended to be sufficiently heavy to compel
voluntary compliance (at least after court review). The committee
expects application of this sanction to be rare, but where the parties
refuls.:;o undo the transaction, it is expected that this sanction will be
applied.

These taxes are treated like income, estate, and gift taxes in the
sense that the Internal Revenue Service is required to send deficiency
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notices to the self-dealer and the trustee who then have 90 days to peti-
tion the Tax Court. The usual statute of limitations for assessment
applies—3 years unless there is a substantial omission of tax on the
return filed by the trust (6-year statute of limitations) or no return
has been filed (assessment at any time). The 90-day period for peti-
tioning the Tax Court and the statute of limitations for assessing and
collecting the tax are suspended during any extension by the Service
of the time for correcting the self-dealing.

Refund suits for first- or second-level taxes may be brought in the
Court of Claims or in a district court (but only if there has been no
prior court review of the prohibited act). Also, any refund suit is
treated as disposing of all issues relating to any first- or second-level
tax arising out of that prohibited act. An opportunity is provided for
one court review of a self-dealing transaction, but no more than one
review.

The provisions in the bill as to “sclf-dealing™ generally corre-
spond to certain of the restrictions imposed on private foundations Ly
section 4941 of the Code. Accordingly, authorized interpretations of
the latter provision may provide general guidance to interpretation
of the self-dealing prohibitions under the committee’s amendment.”

Prohibitions on taxzable expenditures

The bill prohibits any expenditures, payments, or investments b
2 section 501(c)(21) trust other than for proper payment of (a{
black lung benefits, (b) administrative expenses, or (c) premiums
for insurance covering liabilities for black lung benefits; for per-
mitted investments of trust funds; or for transfer of assets to the
Black Lung Disability Fund or to the general fund of the Treasury.

Any violation of the prohibition against “taxable expenditures”
will give rise automatically to an initial excise tax imposed on the
trust, equal to 10 percent of the amount of the improper expenditure.
Since this tax is payable by the trust. the committee's amendment
appropriates to the Black Lung Disability Fund amounts equivalent
to any amount collected under this tax, and also under the 100-percent
second-level tax, described below. In addition, an initial excise tax
(equal to 215 percent of the amount involved) also is to be imposed
on any trustee or other manager of the trust who participated in the
taxable act, but only if the manager participated knowing the aet
was taxable and if the manager’s participation was willful and not
due to reasonable cause. In the case of either of the trust or the man-
ager, a second level of excise tax at higher rates (100 percent and 50
percent, respectively) is to be imposed if the improper expenditure
1s not recaptured or otherwise “corrected” after issuance of a deficiency
notice from the Internal Revenue Service.

The same correction and judicial review provisions apply under
the taxable expenditures provision as apply under the self-dealing
provision.

* As noted above, the committee intends that a bank-trustee may not invest the
funds of a sectior 501(c) (21) trust in the bank’s savings accounts, checking
accounts, or certificates of deposit, whether or not such investments would be
permitted under section 4941 to a bank-trustee or a private foundation.
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Trusts—Returns

A trust qualif ix:g under section 501(c) (21) is required to file an-
nual returns wi e Internal Revenue Service pursuant to section
6033. Because such returns would include confidential financial data
relating to coal mine operators, the committee’s amendment exempts
such returns from public inspection under section 6104(b). For the
same reason, the biﬁ exempts applications for exemption under sec-
tion 501 (¢) (21) from public inspection pursuant to section 6104 (a) (1).

Deductions for contributions to the trust

Contributions by a coal mine operator to a trust described in sce-
tion 501(c¢) (21) will be deductible by the operator for Federal income
tax purposes under new section 192, but not in excess of the maximum
amount as determined under that section for the operator’s taxable
vear. The amendment provides that, as in the case of employer con-
tributions to qualified trusts for contingent pension plan liabilitics, the
operator’s contributions to the section 501%c) (21) trust are deducti-
b{e with respect to a particular taxable year (subject to a maximum
deduction limitation) if actually made during that taxable year or
if contributed on account of that taxable ycar and actually paid to
the trust not later than the time prescribed for filing the operator’s
income tax return for that year (including extensions thercof). To
be deductible, the operator’s contribution must be made either in cash
or in property of the type which the trust is permitted to hold as an
investment (e.g., public debt securities of the United States). If the
operator makes a permitted contribution of property, the transfer
will constitute a sale or exchange of the property for purposes of the
operator’s Federal income tax, and the fair market value of the prop-
erty at the date of transfer will constitute the amount realized. (How-
ever, the operator’s transfer of such property without consideration
will not constitute a sale or exchange of property within the meaning
of the self-dealing rules unless the property is subject to a mortgage or
similar lien.) A contribution to the trust of the operator’s note or other
evidence of indebtedness of the operator to the trust does not constitute
the making of a contribution by the operator and will not entitle
the operator to any deduction.®

The operator’s deduction for contributions to the trust for the tax-
able year cannot exceed the greater of the following two amounts:

(1) the amonnt needed for the purposes of the trust described
in section 501(c)(21) (A) ® for the operator’s taxable year, re-
duced by the fair market value of trust assets at the beginning of
that taxable year; or

* The transfer to the trust of any such evidence of operator indebtedness will
constitute an act of self-dealing in that it constitutes an extension of credit
between the trust and a “disqualified person” (the operator).

° These purposes are to satisfy {he operator’s liabilities for black lung benefits
arising under Federal or State statutes, to purchase insuyrance exclusively cover-
ing such liabilities in whole or in part, and to pay proper administrative and
incidental costs of the trust. However, only payments with respect to amounts
to be paid by the trust are to be taken into account ; payments to be mgde directly
by the operator or through insurance obtained by the operator outside the trust
are not to be taken into account.

S. Rept. 95-336——3
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(2) the sum of an amount equal to all proper administrative
and incidental expenses of the trust for the operator’s taxable
year, plus the lesser of—

(a) the amount needed to fully fund all expected future
black lung benefit pavments?® with respect to approved
claims :ms claims filed and pending as of the end of the
operator’s taxable year. reduced by the fair market value of
the trust assets at the beginning of said taxable year, or

(b) two times the amount needed to fully fund all expected
future black lung benefit payvments ** with respect to either
claims approved or claims filed during any one of the current
and three preceding taxable years. Under this alternative, the
operator may base the limit either on claims approved or on
claims filed (and still pending as of the end of the year),
whichever produces the greater contribution limit.

The amounts described shall be determined using reasonable actu-
arial assumptions not inconsistent with Treasury regulations. It is
intended that the amount necessary to provide the expected future
payments due to a claim which is pending and not approved will be
determined as the amount necessary to provide the payments expected
for an approved claim multiplied by the expected approval rate of
Eending claims. The expected approval rate of pending claims is to

e consistent with the approval rate experienced by the Department
of Labor or the State workmen’s compensation system, depending
on where the claim is pending, unless the operator or the Service
can show that a different expected approval rate is justified for that
operator, based on sufficient experience to justify such a different
rate,

The first of these limitations above assures that the operator in
any event will be permitted to contribute to the trust and deduct
clurrent expenditures in excess of trust assets at the beginning of
the year.

lee second limitation has two alternatives. The first of these alter-
natives allows full establishment of the current values of current
claims, both those approved and those filed and still pending. How-
ever, in order to prevent an operator from taking a disproportionately
large deduction in establishing the trust or from skipping contribu-
tions for several years for purposes of building a disproportionately
large deduction, the second alternative provides that the deductible
amount cannot exceed two times the amount needed to fully fund all
future payments with respect to either claims approved or claims filed
during the operator’s current taxable year or any one of the three
prior taxable years, whichever produces the largest amount.

If an operator makes otherwise deductible trust contributions which
exceed the maximum limitation for that year, the following rules will

¥ For purposes of this computation, the term “black lung benefit payments”
means payments to satisfy the operator’s liabilities for black lung benefits arising
under Federal or State statutes, taking into account only payments to be made
by the trust, and does not include either payments to purchase insurance cover-
ing such liabilities in whole or in part or payments for administrative or inci-
dental costs of the trust.

1 See footnote *°.
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apply under the amendment with respect to the amount of excess
contributions:

(a¢) An excise tax (under new sec. 4987) equal to 5 percent of
the excess contribution will be imposed on the operator.

() At the request of the operator, the trust shall repay to the
operator an amount not exceeding the excess contribution amount
(and that payment shall not constitute either an act of self-dealing
or a taxable expenditure), but that repayment to the operator
will not avoid the imposition of the cxcise tax.

(¢) If the operator does not recapture all of the excess con-
tribution, the remaining excess may be carried over to succeed-
ing taxable years and deducted at that time, subject to the maxi-
mum deduction limitation applicable to the particular carryover

ear.

v (d) If any portion of that excess contribution cannot be
deducted in the particular carryover year because of the maxi-
mum deduction limitation for that year, the 5-percent excise tax
will be imposed for that carryover year on the portion that re-
mains in excess. This tax on excess contributions is designed to
eliminate the advantage the operator otherwise would have from
the fact that the trust’s earnings on the excess contribution are
exempt from income tax.

Effective date

The coal mine operators’ trust provisions are effective for taxable
years beginning after December 31, 1977. These provisions apply
to existing trusts, as well as those created after this date.

Revenue effect

The revenue effect of this provision depends primarily on the extent
to which coal mine operators will elect to establish operator trust
funds. There is no adequate information available as to the extent to
which operators will make such election. Assuming that these operators
establishing trust funds deposit $100 million in the fund annually in
excess of their current payment for black lung benefits, their tax
liabilities will be reduced by approximately $40 million annually.

4. Disclosure of Address Information to National Institute of Oc-
cupational Safety and Health (sec. 205 of the bill and sec.
6103(m) of the Code)

Present law

Under section 6103 of the Code, as recently amended by the Tax
Reform Act of 1976, taxpayer return information (which includes
the address supplied by the taxpayer on his or her income tax re-
turn) is treated as confidential information not subject to disclosure
by the Internal Revenue Service, except as specifically provided in
section 6103, While, in certain instances, section 6103 would allow the
disclosure of address information supplied by the taxpayer, no pro-
vision is made for the disclosure of this information to the National
Institute of Occupational Safety and Health (“NIOSH”) for any
purpose, including that of locating persons previously employed in
occupations in which they were, or may have been, exposed to known
or suspected hazardous substances. '
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Reasons for change

The committee recognizes the importance of the notification program
conducted by NIOSH in locating, notifying and referring for appro-
priate medical treatment persons who, in their occupations, are, or
may have been, exposed to hazardous substances (such as carcinogens).
The committee has been made aware of the substantial increase in
cost per capita that would be incurred if NIOSH were not allowed to
continue receiving addresses of these persons from the Internal Reve-
11161_6}6Service, as it did prior to the passage of the Tax Reform Act of

0.

In light of the very limited disclosure involved in relation to the
continued conduct at a reasonable cost level of a very significant hu-
man health program. the committee decided to allow the disclosure
of mailing addresses by the Internal Revenue Service to NTOSH
solely for the purpose of locating and determining the vital status
of a person who is, or may have been, exposed to a hazardous substance
and referring the person for medical treatment.

Explanation of provision

Upon written request, the Secretary of the Treasury would be au-
thorized to disclose mailing addresses to officers and employees of
NTOSH solely for the purposes of locating and determining the vital
status (i.e.. whether alive or dead) of persons who, in their occupa-
tions, are, or may have been, exposed to a hazardous substance and,
if they are alive, to refer them, if necessary. for medical care and
treatment,

This amendment is not intended to allow the disclosure of the mail-
ing address of taxpavers for any other studies that have been or will
be undertaken by NTOSH, except for the purposes stated above.

Effective date
The amendment made Ly this section becomes effective on the date
of its enactment.

Revenue effect
This provision will have no effect on the revenues.

5. Standby Insurance Authority (sec. 15 of the bill and new
sec. 435 of the Federal Coal Mine Health and Safety Act

of 1969)

Present law
Present law has no provision for authority for anyv Government
agency to provide insurance for the black lung benefit program liabil-
ities of coal mine operators.

Reasons for change

The provisions reported by the Committee on Human resources
would provide authority to the Black Lung Disability Fund to issue
insurance policies to cover coal mine operators’ black lung disability
benefits obligations. The Finance Committee was concerned that the
assets of the disability fund not be diverted to any such insurance pro-
gram. Consequently, the Finance Committee’s amendment preserves
the standby insurance option, but only under authority of the Secre-
tary of Labor as a separate insurance fund and entirely outside of the

disability fund.
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Explanation of the provision

The Secretary of Labor is authorized to establish and carry out 2
black lung insurance program to enable operators to purchase insur-
ance to cover some or all of their obligations under the part C bepeﬁts
program. An insurance program may be established only if the Secre-
tarv of Labor determines that insurance coverage is not available, at
reasonable cost, to operators. The Secretary of Labor is granted au-
thority to provide by agreement that an insured operator is d‘eomod
in compliance with the requirements of seetion 423 of the IFederal
(Coal Mine Health and Safety Act of 1969, to enter into reinsurance
agreements, to provide by regulation for general terms and conditions
of insurability. to set premium rates and classes of coverage, and other-
wize to manage the program based on accepted actuarial principles.
All premiums received by the Secretary are to be paid into the Black
Lung Compensation Insurance Fund, which is to be available to pay
clnims, to pay administrative expenses of carrying out the insurance
program and to repay the Secretary of the Treasury for any funds
borrowed, at interest, from the gencral fund of the Treasury. The
fund is to be credited with all premiuins, fees, or other clharges col-
lected in connection with insurance coverage, amounts advanced to the
fund from appropriations, and income earned on investments of the
fund of moneys in excess of current needs in public debt securities.

Effective date
This provision will take effect on the date of enactment of the bill.

Revenue effect

If this standby authority is exercised, it will produce revenues and
expenditures. Since this is only a standby authority, no estimate can
be made at this point becausc of the uncertainty as to when (or
whether) the authority will be exercised and the manner in which it
would be exercised.

HI. COSTS OF CARRYING OUT THE BILL AND VOTE OF
THE COMMITTEE IN REPORTING S. 1538, AS AMENDED

Budgetary Impact of the Bill

In compliance with sections 308 and 403 of the Congressional
Budget Act of 1974 and section 252 of the Legislative Reorganization
Act of 1970, the following statements are made relative to the budg-
etary import of S. 1538, as reported by the Committee on Finance.

Inasmuch as the bill was before the Finance Committee only for
consideration of its tax and trust fund aspects, the committee believes
it appropriate to limit its discussion of budgetary impact to those
aspects. The Committee on Finance did not make any provision for
this legislation in its budget allocation report relative to the first
concurrent recolution on the budget for fiscal vear 1978 pursuant to
section 302 of the Congressional Budget .Act of 1974, since the ex-
penditures under this program arise from benefit provisions within
the jurisdiction of the Committee on Human Resources.

The trust fund costs of the program are displayed in table 1. which
appears earlier in this report. Budget authority and outlays under the
trust fund part of the program for the period 1978-82 should, on the
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basis of the bill’s benefit provisions, correspond with total trust fund
liability as shown on the bottom line of that table. In fiscal year 1978
total budget authority and outlays for budgetary purposes should be
reduced to $181.4 million, since $45.2 million represents an interfund
transfer having no net impact on the consolidated Federal budget.

Consultation With Congressional Budget Office and Department
of Labor on Budget Estimate

The committee’s estimates, as shown in table 1, are based primarily
on estimates submitted by the Department of Labor on June 21, 1977.
The following adjustments have, however, been made: (1) estimated
costs relating to clinical facilities and field offices have been deleted
since the biﬁ provides for funding these provisions from general
revenues and the committee understands and intends that trust fund
monies are not to be used for these purposes, whether or not appro-
priations are subsequently provided; (2) items not included in the
Labor Department estimates have been added, namely, administrative
costs, medical evaluations, and the repayment from the trust fund to
the general fund of past Labor Department costs. The costs of these
additional items were estimated by the Congressional Budget Office.

The committee has also received estimates from the Congressional
Budget Office. In the main, the most recent estimates of the two
agencies are consistent except that the Congressional Budget Office
has estimated a significantly lower cost for the provision under which
the Labor Department will revise the disability standards of the pro-
gram. (The CBO estimates of this provision are $170 million lower
over the 5-year period and $23.9 million lower in fiscal 1978 than the
Department’s estimates.) The committee feels it is more appropriate
to accept the view of the agency which will be charged with develop-
ing and applying the new standards, particularly since the Depart-
ment supports the legislation with the exception of two provisions the
costs of which are not in question.

The committee states that the bill involves individual benefit entitle-
ment and does not provide any financial assistance to States or
localities.

Estimates received from the Department of Labor and the Congres-
sional Budget Office are printed below :

U.S. DEPARTMENT OF LABOR,
OFFICE OF THE ASSISTANT SECRETARY FOR
EMPLOYMENT STANDARDS,
Washington, D.C., June 21, 1977.
Hon. Harry F. Byrp,
U.S. Senate,
Washington, D.C.

Dear SExaTor Byrp: This letter is for the purpose of clarifying cost
estimates related to S. 1538—the Black Lung Reform Act of 1977.

As vou noted at the hearing on June 17 before your Subcommittee,
the original cost estimates provided by the Congressional Budget Of-
fice and the preliminary estimates made by the Department of Labor
differed markedly in several respects. A fter discussion with the Con-
gressional Budget Office, the Department of Labor has recalculated
1ts estimates for the 5-year period—ZFiscal 1978-1982. For purposes of
these estimates the annual average benefit for miners and their sur-
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vivors is assumed to be $3,970 in Fiscal Year 1978 with 5 percent in-
creases in subsequent years. In addition, all SSA. claims found eligible
under the provisions of this bill will be paid benefits retroactive to
January 1, 1974. Department of Labor claims found eligible under this
bill will receive retroactive benefits based on their year of filing under
Part C (no earlier than January 1,1974). For retroactive benefits back
to 1974, as of October 1, 1977, the award is $12,800. For benefits back to
1975 the award is $9,820 and back to 1976 it is $6,400. It is a,ssun}ed that
30 percent of the claims filed under this bill will be completed in 1978,
40 percent in 1979 and the backlog eliminated in 1980.

Section 2(b)
This provision would expand the definition of “miner” and add 500
potential beneficiaries. The estimated cost is $5.8 million.

Section 2(c)

Under this section, the Secretary of Labor will promulgate new regu-
lations regarding total disability. These standards may not be as liberal
as the interim medical standards in certain respects. The exact effect of
the new standards is difficult to estimate since they have not been de-
veloped. However, it was previously estimated that the impact of ap-
plying the interim standards to claims denied by DOL would increase
the DOL approval rate from the current 7 percent to 37 percent, a dif-
ference of 30 percent. Based on the assumption that the impact of the
new standards will be somewhere between the current and interim
standards, we estimate that at least 15 percent of the claims denied by
DOI will be approved under this provision. We have also used the
same 15 percent assumption in relation to new claims that will be filed
through 1982. Since the SSA population was denied under the interin
standards, it is assumed that the only impact of this provision on that
group would be caused by the passage of time and the progression of
i1l health. Therefore, to take account of these factors, it was estimated
that 5 percent of denied claims would be approved. Based on these as-
sumptions of the new beneficiaries, 24,200 will come from the 258,000
denied claimant population under parts B and C and 7,500 from the
estimated 54,000 new filings through 1982. The total cost is estimated
to be $800.5 million.

Section 3

This section provides for the elimination of offsets to workers’ comn-
pensation benefits for the black lung program. Based upon Social
Security estimates, this would affect approximately 3,300 beneficiaries
and would increase costs only under part B. Therefore, this provision
will have no effect on either the Trust Fund or operator liability.

Section 4

This section requires the review of all claims denied solely because
the miner was working and prohibits the denial of those claiins solely
on that basis. This provision, in and of itself, will not increase the ap-
proval rate. Claims that are determined to be approvable based on this
review are counted in other sections which provide the basis for their
approval.

Section b

This section provides that the Secretary of Labor shall accept the
opinion of a board-certified or board-eligible radiologist with regard
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to the reading of a chest X-ray. Our initial estimate was based on
various assumptions gained from current experience with reading
and reviewing X-rays. However, the Secretary will be given new
authority under this bill to establish medical standards for testing
and the Department plans to make a concerted effort to provide oppor-
tunities for physicians to obtain specialized information and guid-
ance regarding the diagnosis of pneumoconiosis. We have therefore
revised our estimates to take these factors into consideration. In addi-
tion, it is ascumed that all X-rays will be read by radiologists. Within
these parameters, the number of positire readings will be significantly
lower than assumed in our previous estimate. On the other hand. it 1s
assumed that the number of positive readings by these radiologists
will be slightly higher than is our current experience utilizing expert
readers. Based on these assumptions, we estimate that 2 percent of
the DOL denied and new claims and 5 percent of the SSA denied
elaims will be approved. The total number of new beneficiaries will
be 8500—7700 from the denied and pending DOL and SSA popula-
ti‘,’ﬁ? and 800 from new filings. The total cost is estimated to EZ 2250
million.

Section 6

This section both establishes the trust fund and clarifies the con-
ditions under which an operator ean be found liable fer claims.
Although identification of responsible operators will be facilitated be-
cause of this section, the establishment of the January 1, 1970 employ-
ment cutofl date will significantly decrease the number of claims for
which a responsible operator will be sought. Under the current law,
it is estimated that responsible operators can be identified in 30 per-
cent of approved claims. The cutoff date will reduce this percentage
to 20 percent in 1978 through 1980. The additional cost to the trust
fund due to this provision will be £11.3 million.

Section 7 (b)

This section provides for an entitlement for widows of miners who
worked 25 years in the mines prior to June 30, 1971. Data on DOL
denials have shown that 17.4 percent have alleged 25 or more years
of coal mine employment. Applying this percentage to both the DOL
and SSA widow denial populations. it is estimated that 3500 DOL
survivor claimants and 5100 SS.A survivor claimants will be allowed
under this provision. Because the 25 years must have occurred before
June 30. 1971, the percentage applied to new claims was significantly
decreased to 5 percent of the prospective widow claimants, resulting in
an estimated 500 beneficiaries. The total cost of this provision is esti-
mated at £176.9 million.

Section 7 ()

This section authorizes 10 million each year for black l.m)g clinical
facilities. Thus. the total for the 5-vear period is £50 million.
Section 8

This section authorizes the Secretary of Labor to establish necessary

field offices to assist claimants with filing and processing. The total
cost is estimated to be $14.8 million.
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Total costs
The incremental costs of the provisions of the bill for the o years
from 1978 through 1982 is slightly over $1.3 billion. Thisz amount does
not include estimates of increased administrative costs as a result of
this bill. (Our preliminary estimates indicate that the administrative
costs will range from $15 to $20 million per year. These costs will
include the review of pending and denied cases and transfer of cases
to the Department of Labor from the Social Security .Administra-
tion.) In addition, there is a current program cost of $151.3 million
over the 5-vear period, a proportion of which will have to be assumed
by the trust fund. Of the total of nearly 1.5 billion, responsible
operators will assume costs totalling $324.3 million. Thus. the amount
the trust fund will be responsible for will be close of $1.2 billion.
Sincerely,
Do~narp ErrsBurc.
Assistant Secretary.

S. Rept. 95-336——1



Cost estimates of S. 15381

[In millions of dollars]

Total 5-yr
1978 1979 1980 1981 1982 costs
Section:

2(b)—Definition of coal miner_____ . _____________ 0.3 1.3 1.3 1.4 1.5 5.8
2(c) --New medieal standards set by DOL,_________.__. 105. 1 197. 6 266. 2 112.9 1187 800. 5
S5—Limitation on X-ray rereadings___________________ 36.0 69. 1 76.9 33. 4 316 250.0

6-~Date of Tust employment for individual operator li-
abliy 3.4 3.8 4.1 0 0 11.3
7(1)—25 y1 presumption for survivors________________ 24.9 47. 6 61.7 21.2 21.5 176. 9
7(1)--Clinieal faeilities . ________ . 10.0 10. 0 10.0 10.0 10,0 50.0
§—Establishment of DO field offices. o _______ 2.6 2.8 3.0 3.1 3.3 14.8
Total new bill costs. - __. 182.3 332.2 423.2 182.0 189.06 1,309. 3
Current Iaw costs_ oo . 34.3 38.8 40. 2 34.0 34. 0 181.3
Operator Yiability - - .. —40.2 —-70.9 —89.2 —60.9 —63.1 —324.3
Total trast fund costs_ - . 176.4 300.1 374.2 155.1 160.5 1,166.3

1 Does nob inelude increased administrative costs which would resnult from this hill.

9¢
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Revenue effect of tax and trust fund provisions

The budget effects of section 202 of this bill, which imposes the tax
on coal, is estimated to produce revenues of $145 million in ﬁsc_al. 19'{8,
$170 million in fiscal 1979, €185 million in fiscal 1980, $205 million in
fiscal 1981, and $225 million in 1982, )

The revenue effect of section 204 of the bill, relating to operator’s
trusts for contingent liabilities depend primarily on the extent to
which coal mine operators will clect to establish operator trust funds.
There is no adequate information available as to the extent to which
operators will make such election. Assuming that these operators estab-
lishing trust funds deposit $100 million in the fund annually in excess
of their current payment for black lung benefits, it is estimated that
revenues will be reduced by approximately $40 million annually. Sec-
tion 203 of the bill, relating to the Blackiung Disability Fund, and
section 205 of the bill relating to disclosure of information to the
National Institute of Occupational Safety and Health are estimated
to have no revenue impact.

Tax expenditures

In compliance with section 308 (a) (2) of the Budget Act with respect
to tax expenditures, and after consultation with the Director of the
Congressional Budget Office, the committee makes the following state-
ment. The changes made by this bill involve increased tax expenditures
for operators’ trusts for contingent liabilities. The increased tax ex-
penditures depend primarily on the extent to which coal mine opera-
tors will elect to establish operator trust funds. There is no adequate
information available as to the extent to which operators will make
such election. Assuming that these operators establishing trust funds
deposit $100 million in the fund annually in excess of their current
payment for black lung benefits. tax expenditures will be increased by
approximately $40 million annually.

Vote of the Committee
In compliance with section 133 of the Legislative Reorganization
Act of 1946, the following statement is made relative to the vote by
the committee on the motion to report the bill. S. 1538, as amended
by the committee, was ordered favorably reported by voice vote.

IV. REGULATORY IMPACT OF THE BILL

In compliance with paragraph (5) of Rule XXIX of the Standing
Rules of the Senate, the committee makes the following statement
concerning the regulatory impact that might be incurred in carrying
out the provisions of S. 1538, as amended.

A. Numbers of individuals and husinesses who would be requlated.—
The committee estimates that 5.000 coal mine operators in the United
States will be affected by this bill.

B. Eronoiiic impact of requlation on individuals, consumers, and
bu<iness aifected.—Section 202 of the bill imposes an ad »alorem tax
on the sale of coal by the prodncer. Since the coal tax is an excise tax,
it is added to the price of coal to the first purchaser. The impact of
the tax on the consumer will be an increase in price of up to one per-
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cent of the value of coal (at the minehead) used to produce goods and
services.

Currently, the general Treasury is paying for most black lung bene-
fit payments. To the extent this bill sﬁifts this cost to the Black Lung
Trust Fund, the cost of black lung benefits is shifted from the gencral
taxpayer to the coal-consuming public.

C. Impact on personal privacy—The provisions of this bill make
negligibllt's changes in those provisions of Federal law aflecting the
personal privacy of taxpayers except for scction 205 of the bill, which
would authorize the Secretary of the Treasury, upon written request,
to disclose mailing addresses to officers and employec: of the National
Institute of Occupational Safety and Health (NIOSH) solely for
the purposes of locating and determining the vital status (i.e., whether
alive or dead) of persons who, in their occupations, are, or may have
been, exposed to a hazardous substance and, if they are alive. to refer
them, if necessary, for medical care and treatment.

Except for the purposes stated above. this amendment is not in-
tended to allow the disclosure of the mailing address of taxpayers for
any studies that have been or will be undertaken by NTOSH.

Determination of the amount of papcriwork—The bill will require
coal mine operators to file tax returns and pay taxes on the first sale
or use of the coal they produce. In addition, operators who choose to
take advantage of the provisions of section 204 of the bill. relating to
operators’ trusts for contingent liabilitics, will have to keep records
and file return information relating to such trusts.

V. CHANGES IN EXISTING LAW MADE BY THE BILL

In the opinion of the committee, it is necessary., in order to expedite
the business of the Senate, to dispense with the requirements of sub-
section 4 of rule XXIX of the Standing Rules of the Senate (relating
to the showing of changes in existing law made by the committee
amendment, as reported).

O



