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COLLECTIONS AND REFUNDS OF TAXES.

THURSDAY, JANUARY 25, 1923.

UNITED STATES SENATE,
CoMyITTEE ON FINANCE
Washington, b.c.

The committee met, pursuant to call, gt 10.30 o'clock a. m., in room 310, Senate
Oftice Building, Hon. Porter J. McCumber, grexdinﬁ.

gr?sent: Senators McCumber (chairman), Smoot, McLean, (‘alder, Williams, Jones,
and Gorry.

The committee thereupon proceeded to the consideration of S. 4318, a bill author-
izing the Secretary of the Treasury to make collections and refunds of taxes out of
the proceeds of sales of property held in the Treasury. . .

The CuaiemaN. Senators, we have up for consideration this morning Senate bill
4318, which reads as follows:

[S. 4318, Sixty-seventh Congress, Fourth Session.}

A BILL Authorizing the Secretary of the Treasury to make collections and refunds of taxes out of the
proceeds of snles of property held in the Treasury,

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That in case income has been received by any person who was
or subsequently became an alien enemy or by any corporation the majority of whose
shares of outstanding stock was owned by persons who were or subsequently became
enemy aliens and such person or corporation has failed to pay any taxes payable
under any revenue act of the United States, or such taxes have been paid by citizens
oi the United Stateg or by such corporations aiter the majority of its outstandmé shares
of stock has been purchased from the United States or irom some officer or official of
the United States by citizens of the United States or by a domestic corporation all
of whose outstandingrslmres of stock were owned by citizens of the United States,
the Secretary of the Treasury is authorized and directed to collect such taxes out of
the proceeds of the sale of such shares of stock or other property of such person or
corporation which has been deposited in the Treasury of the United States pursuant
to law and to make refundment to such citizens of the United States or to such cor-
poration of all taxes so paid by them and charge the amount so refunded against the
groceeds of the sale of such shares of stock or such other property so deposited in the

reasury of the United States,

The CHAaIrMAN. 1 believe that Mr. Appel is here and wants to be heard.  What is
your name?

STATEMENT OF MR. MONTE APPEL.

Mr. Aprel, My name is Monte Appel. T am a lawyer. My residence is St. Paul.
Minn. 1 have offices also in Washington, and 1 appear here in support of Senate bill
4318. 1 behalf of the American stockholders of Synthetic Patents Co. who are affected
by the bill.

It may be most helpful to the committee if I state the facts briefly of this one partic-
ular case which is atiected bv this bill.  The facts of that particular case are as follows:

During the years 1912 to 1917, inclusive, the Synthetic Patents Co. was a corpora-
tion engaged in the manufacture and sale of pharmaceuticals,

The Criairmas. Was this an American or foreign corporation?

Mr, Arpin, It was an Ameriean corporation organized under the laws of the State
of New York, all of the stock of which was owned by three Germans who were citizens
and residents of Germany during all of that period of ix vears from 1912 (o 1917,

During the five vears 1913 to 1017, inclusive, these three Germans received in
Germany from this American corporation in America, under the terme of certain agree-
ments which they made with the corporation, inecome in excess of $4,000.000, npon
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2 (C'OLLECTIONS AXD REFUNDS OF TAXES.

which the income tax payable under the revenue laws of the United States amountel
to $2,789,000, of which total tax $344,000 was the normal tax and $2,440,000 was the
surtax.

In January, 1918, the Alien Property Custodian seized all of the stock of this com-
pany on the ground that the three Germans in Germany were alien enemies and that
under the provisions of the Trading With the Enemy Act thie stock, which was their
property, was subject to reizure, T

Senator WiLL1aMs. How much did they pay under the income tax law?

Mr. Appir. Nothing, ’ .

Then, after administering the property for a little more than a {ear, the Alien
Property Custodian, in February, 1919, sold all this stock which he had seized from
these Germans to American citizens, who had organized a corporation known as the
Sterling Products Co. (Inc.), all of the stock of which they (the American citizens)
owned, and the American citizens paid a little bit over $5,400,000 in cash for this
stock and some other property.

Senator CALDER. To the Alien Property Custodian?

Mr. AprEL. Yes; to the Alien Property Custodian. Then, pursuant to the pro-
visions of the trading with the enemy act, he deposited that $5,400,000 of proceeds
from the sale with the Treasury of the United States, where it is now held subject to
such disposition as ('ongress shall direct.

The three Germans to date have paid no income tax of any kind or nature upon
this income in excess of $4,000,000 which they received from business carried on in
the United States during the five vears 1913 to 1917, inclusive.

After the Americans had bought the stock thete was assessed against them and
they were compelled to pay the normal tax in the amount of $344,000; and in order
that you may understand the situation I should like permission for a minute to go
into the provisions of the income tax laws in order to show how that came about,

The normal tax payable by nonresident aliens on income received from business
which they conduct in the United States is required, under the provisions of the
revenue laws, to be withheld and deducted here at the source.

The CHaIRMAN. Are you now speaking of the income of the individual or the
income of the corporation? Isit the corporation tax or the individual tax?

Mr. Arper. The individual tax; the tax which was leviable upon and payable by
the three Germans, but which, as an administrative provision, in order to assure its
collection, was required to be withheld and deducted at the source here. There was
no provision requiring deduction and withholding at the source of the surtax by reason
of the administrative impossibility of determining for each individual what the par-
ticular surtax was.

So that situation was one where so far as the surtaxes were concerned, there was no
remedy at all against anybody on behalf of the Treasury, or against the Germans who
were in Germany and who had removed all their property from the United States,

- except such as had been seized by and wus in the custody of the Alien Property Cus-
todian. But as to the normal tax, which was a relatively small proportion of the
total tax, there was a secondary liability upon the corporation created by reason of the
corporation’s failure to deduct and withhold the normal tax out of the income trans-
mitted to the Germans in Germany. But, of course, the Germans, having decided
that they were going to pay no income tax, and owning all the stock of this corporation
and controlling its actions, naturally saw to it that the corporation made no deduction
and stopped no income at the source.

At the time of the sale of the stock to the Americans that then was the situation;
the Germans owed an income tax of $2,789,000 to the 'Treasury of the United States.

A part of this total income tax--the normal tax of $344,000—had aleo become a
secondary liability upon the corporation by reason of the corporation’s failure to
deduct ttgnd withhold during the period when the Germans owned all the stock of the
corporation.

Senator WiLLams. The American purchasers took it with knowledge of the fact

that they would have to pay that normal tax, did they not? _
. Mr. Areen. The facts with reference to the knowledge of the Americans are set out
in two affidavits, one by Mr. Frederick B. Lynch, who at that time was director and
president of this company (the Synthetic Patents (o.), having been put there by the
Alien Property Custodian as his representative to admjinigter the business.

The other affidavit is by Mr. Mc(lintock, who at that time was secretary and treas-
urer of the company, an appointee of the Alien Property (ustodian,

It can also be stated, if 1t is considered material, that although Mr. Lynch has now
no telation of any kind or nature with the company, Mr. Mctlintock was taken over
by the \mericans because he was so familiar with the details of the business and is
still in the employ of the company'.
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Now, these two gentlemen in these affidavits which I will put into the record, but
will not take the time to read now, have this to eay:

DisTRICT OF COLUMBIA,
United States of America, 8s:

Personally appeared before me, in the District aforesaid, this 4th day of November,
A. D, 1922, Frederick B. Lynch, who being duly sworn deposes and says:

That on or about February, 1918, he was duly elected a director of Synthetic Patents
Co., a corporation organized under the laws of the State of New York, and that on or
about August 20, 1918, he was duly elected president of Synthetic Patents Co., and
that he continued to be a director and president of Synthetie Patents (‘0. until on or
about February 4, 1919, upvn which date he tendered his revignation as director
and president, which was duly accepted by the board of directors.

That during said peried, when he was a director and president of Synthetic Patents
Co.. he performed such duties as arc usually performed b+ a director and president
of a corporation and became familiar with the business and affairs of Synthetic Patents

0.

That he learned that during the years 1913 to 1917, inclusive, all of the stock of
Synthetic Patents Co. was owrnied by or for Rudolyh Mann, Christian Hess, and Carl
Duisberg, 21l of whom were citizens and residents of Germany; that he also learned
that during the five years 1913 to 1917, inclusive, Synthetic Patents C'o. had paid to
Mann, Hess, and Duisherg sums of money aggregating in excess of 4,000,000, and
that Mann, Hess, and Duisberg had never paid to the Government of the United
States any income taxes upon the income so received; that he understood that some
sort of a technical liability might be created against Synthetic Patents Co. to pay
such taxes, but that this liability was only a contingent one and a remote one and
would only hecome fixed in the event that the Government of the United States was
unable to collect such taxes from Mann, Iess, and Duisberg, the three Germans who
had received the income,

That later and along in the latter part of the year 1918 when the stock of Synthetic
Patents Co., all of which had becn owned by Mann, Hess, and Duisberg, and had been
seized by the Alien Property Custodian as the propert¥ of enemy aliens, was heing
advertised for sale by the Alien Propery Custodian, he had occasion to look over the

rospectus prepared by the Aliern Property Custodian setting out the assets and
iahilities of Synthetic Patents Co.; that this prospectus set out a very small estimated
amount of money which might be due from Synthetic Patents Co. to the United
Stater on account of taxes, which amount, as he remembers, was ahout $10.000; that
while he did not know that any sum of moncy was actually owing by Synthetic
Patents Co. to the Government of the United States on account, of income taxes, he
assumed that such sum in the amount of ahout $10,000 represented merely minor
adjustments on income taxes, and having this thought in mind he considered the
prospectus in this respect to be a substantially accurate statement of the tax liabilities
of Synthetic Patents Co. to the Government of the United States; that while the siock
of Synthetic Patents (‘o. was being advertised for sale by the Alien Property Cus-
todian he had occasion from time to time to advise various prospective purch®ers as *-
to the nature and extent of the company’s assets and liabilities, which action he con-
sidered to be in line with his duties as president of the company: that among other
prospective purchasers he advised Sterling Products (Inc.), that the prospectus
ﬁotten out by the Alien Property Custodian was correct, which advice he believed to
e true: that he also advised that there was some sort of a possible contingent liability
which might fall back against the company if the Government of the United States
was unahie to secure payment of income taxes owing by the three Germans who had
formerly owned all of the stock of the company, but that under the law as he under-
stood it and as he was advised, the United States could collect such taxes owing by
the three Germans out of the proceeds that would be paid to the United States hy any
urchaser of the stock, and_that such action would undoubtedly be taken by the
nited States, and this possible contingent liability in the amount of ahout $350,000
would never become a fixed liability, and that the purchaser could go forward with
their purchase, relying upon the correctness of the statements made in the pros-
gectus of the Alien Property Custodian with reference to the assets and liabilities of

ynthetic Patents Co,

Frev’'k B. Lyxcs.

Subscribed and sworn to before me this 4th day of November, 1922,
[sEAL.] _ RuerH C. RowE, Notary Public,
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Stare oF NEw YORK,
County of New York ss:

Earl I. McClintock, of the city, county, and State of New Yok, of lawful age, heing
duly sworn, deposes and says:

That on or about August 20, 1918, he was anointed secretary and treasurer of the
Synthetic Patents Co. (Iné.) by the board of directors then controlling the policies of
said compahy; that all of the members of said hoard of directors had heen appointed
by the Alien Property (‘ustodian, who at that time was the holder of the entire capital
stock of the company and who controlled and directed the company through the
buard of directors which he had appointed; that subsequently, and while serving as
secretary and treasurer of the company, deponent hecame aware of the existence of
the claim of the Bureau of Internal Revenue against the former German owners of
the property, Rudolph Mann, Christian Hess, and Carl Duisherg, as individuals;
that such income-tax liability was regarded by the company, and it had heen so
advised by counsel. as a primary liability against the three before-named Germans
as individuals and only as a secondary liability against the company in the eveat the
Government was unable to collect such taxes from the aforementioned Germans who
had received the income on which such taxes were claimed to be due; that during
the period of time when the stock of this company was being advertised for sale by the
Alien Property Custodian, it was deponent’s duty as secretary and treasurer of the
company to advise such prospective purchasers as to the assets and liabilities of the
company @nd he was frequently consulted by prospective purchasers; that he advised
said prospective purchasers, among them Sterling Products (Inc.), the suceessful
hidder, of the existence of the claim of the Bureau of Internal Revenue against the
Germans; and he advised such prospective purchasers, among whom was Sterling
Products (Ine.), the successful bidder, that said liability was undoubtedly primarily
an obligation upon the former German owners as individuals and that he had no douht
the Alien Pm{wrty Custodian would satisfy this obligation when he had funds in his
possession with which to do so, and that no purchaser of such stock would he subjected
to any liability on account of the failure of the Germans to pay income taxes on the
income received by them,

E. 1. McCLiNTOCK,

Subscribed and sworn to hefore me this 2d day of November, 1922,

Eow, J. HausEr,
Notary Public, Brona Coounty.

The Cuareman., Was Mr. McClintock, if that was his name, an employce of the cor-
poration while it was under Gerinan control?

Mr. AppEL. No: he was not an employee of the company while it was under German
control, but after the Alien Property ('ustodian seize(s)all of the stock, then, of course,
he dismissed all of the directors and officers who had heen there representing the Ger-
mans, and he put in his own representatives, among them Mr. Lynch, who bhecame
president, and Mr. McClintock, who became secretary-treasurer.

Mr. McClintock’s first association with the company was under appointment by the
Alien Property Custodian. When the Americans took the company over, they found
it necessary to retain some one who knew the affairs of the company, and so retained
Mr. McClintock. I do not know that it is material, but I did want to bring that to
your attention. :

These gentlemen say that after they took charge of the comfmny they became fa-
miliar with its affairs; that they assisted in the preparation of the prospectus showing
the assets and liabilities of the company., which prospectus was distributed to various
Erospective purchasers of the stock, and that notices were sent out that it was going to

e put up for sale to the highest bidder; that they belicved the statements contained
in that prospectus to he correct; that, among other things, the prospectus stated that
there was due to the United Statesan estimated amount of income tax of about nine or
ten thousand dollars; that although theg' did not understand exactly what that meant,
they assumed that it meant a minor adjustment of pasi income taxes; that they also,
in the course of the performance of their duties, hecame aware that there was some
sort of a contingent secondary liability upon the corporation by reason of the failure
of the Germans to pay their income taxes and by reason of the corporation’s failure,
while under German control. to make the proper deductions; that they never con-
sidered that a real liability upon the corporation and they never assumed in the pre-
paration of this progpectus that the corporation would ever be called upon to make
payment on that secondary or assured liability, and so advised these Americans who
made the highest bid which was accepted.

The CuarrmaN, Why didn’t they assume that?
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Mr. Arekr. Because they went forward upon the sssumption that the Germans
having received the income were liable under the income-tax laws of the United
States to pay the income tax and that when the purchasers made pavment to the
Alien Property Custodian and the Alien Property Custodian deposited that monev
in the very vaults of the Treasury, that the Treasury, having the money in hand,
would immediately colleet all the taxes that were due to the Treasury,  Furthermore,
a | will develop later, they knew that even if they were temporarily compelled to pay
this 1ax, thev had a right to be reimbursed by the Germans.

Senator Cavpek. What iz the name of this corporation?

Mr. ApreL. The Svathetie Patents Co.

Senator Catver, What does it manufacture?

Mr. Avpin. Pharmaceutical preparations.  They were also connected in g way with
the Bayer Co., which makes aspirin.

Senator Carver, Does this concern include all of the property of the Bayer (‘'o.?

Mr. Appen. No.  The Bayer Co. is an entirely separate corporation,

Senator Cavpeir. How much did you xav they paid?

Mr. Avpin. Five million four hundred thousand and some odd dollars,

Senator Canper. This stock was disposzed of at public auction to the highest bidder,
was it?

Mr. Aeeern. Yes,

Senator CaLvikr, What is the chiel value of this concern-—patents?

Mr. Arren. The trade-arks- - -

Senator Carber, Or formulas or buildings or factories?

Mr. Arpir, There were patents, factory buildings, formulas, and trade names ot
drugs which had been manufactured and sold by these Germans for many years and
had acquired a value by reason of that fact, I am sorry 1 am not familiar with all
the details of that, Senator, but I can get them for you.

Nenator Catber. What occurs to me is this: The Germans were paid very large
profits over a short period of years, and $5,000,000 seems very low when you consider
the enormous profits this concern was making. How do you know that this tax due
was not taken into consideration when the propecty was purchased? .

Mr. Arven, So far as the price being low is concerned, I do not believe that is so,
Senatoi,  These properties were bought in 1919, at a time when, as you know, every-
thing was high and before these people got into it and got themrelves organized a
stump came: and [ know it to be the fact that they have regretted they did not wait
a vear to make the purchase and make it during the period of depres<don when they
felt they could have bought the property for a great deal less than they actually paid
tor it. I will show later and ‘1 think I can show conclusively that Congress never
intended and the Americans never expected to pay this tax,

Senator MeLeax, What returs ave they making now on the purchase price?

Mr. Arren. 1 am sorry, Senator. that I can not answer that question.

The Cnamymax. Is this the fact, that the Government received about $5,600,000
which went into the Treasury in payment of the sale of this stock of this corporation?

Mr. Arren. Yes, sir,

The Cuarnyman. This was stock owned by these German aliens?

Mr. Arren, Yes, sir.

The CaarmaN, The Government had it in its possession, then, and it seems to me
there was nothing in the world to prevent the Government otfsetting the claim against
any cluim on the part of the original stockholders in Gerimany.,

Nr. Aprer. That is true,

The Cuarrman, And the purchasers of the stock had the natural right to assume
that if German money was in the hands of the Treasury Department they could col-
leet the entire tax out of the money in the Treasury,

Mr, Arekn. And that was what was represented to them and what they believed,
and as reasonable business men had a right to believe, would be done.

Senator Jonts, Would that be the normal tax for the corporation itself? I under-
stood you to say that this stork was sold as an asset of the corporation,

The Cuaemas, 1 do not understand that there was any question of a corporation
tax,

Mr. Arpkn. This case involves the normal tax on the individual income received
by the three Germans,

The C'Hairmax, This is an individual tax?

Mr. Apeen. It is an individual tax pavable by the Germans on income which the
Germans received. )

Senator Carper. Can you give us the names of the directors and ofticers of this
new corporation and the names of the principal purchasers of the stoek?

Mr. Arrin. Yes; §ean do that and |'shall be glad to get that information for you as
soon as I leave,
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Senator WiLrians. I wish you would enlighten me with regard to one question.

;?3’]4‘3‘0(}7)??8 it that prevenied the Treasury of the United States from collecting this
’

Mr, AprreL. 1 shall be very glad to answer that.

Senator WiLLiaMS. It seems to me the Treasury could have proceeded to take it out
ol that money, the corporation being subject to liability, owing to the fact that it had
not paid the deductions. There was money in the Treasury, so why couldn’t the
Treasury Department take that amount? I do not mean the surtax but the normal

tax.

Mr. ArrEL. Although the revenue laws provide that in the event of the failure of the
nonresident alien to pay the normal tax that all his property shall be subject to dis-
traint, yet it was construed that the obscure provision in the trading with the enemy
act, which said that this property should be held subject to such disposition as (‘on-
gress shall direct, nullified all of those provisions in the revenue acts and surrounded
this property of the Germans with immunity from distraint or seizure, which pre-
vented not only its attachment or garnishment by the Americans, but also precluded
the Treasury of the United States from dipping into it and collecting the tax.

Senator WiLitams. For past due debts?

Mr. AprEL. Yes.

Senator GERRY. In other words, the Treasury of the United States could not even
collect that amount irom the profits accruing to the company while it held it?

Mr. AveiL, That is quite true. .

Senator WriLtams. It seems to me that is a far-stretched meaning to put upon it,
but I can see how they arrived at their conclusion.

Mr. Arvern. It has always seemed to me that Congress wanted this problem held in
status quo until it had the opportunity to consider the big problem and to make a
determination of policy, but it is also true that when that clause was inserted in the
act during the war nobody contemplated this particular income-tax feature.

There is another angle to this situation, if I may have a few more minutes ol your
time, that I should like to get hefore the committee, and that is, assuming the second-
ary liability of the corporation by reason of the failure of the primary debtors in Ger-
many to pay their taxes, the revenue laws of the United States created in 1avor ol
the corporation the right of reimbursement over against the nonresident alien, ef-
fectuating the intention of (‘ongress, which runs alt through the revenue laws that
always the ultimate payment of taxes shall rest upon the recipient of the income.

Scenator Wrnniams. Provided it can he made up hy reliable persons.

Mr. Arrern. In this case, if it had not happened to come around as the result ol the
war that this property, when it was seized by the Government ol the United States,
was surrounded with immunity. not only could the Treasury of the United States
reimburse itself, but the Americans, having heen subjected to liahility, would and
could have immediately attached and garnished all money or property of the Ger-
mans in the United States in order to reimburse themeelves for the taxes which they
had temporarily heen compelled to pay for account of the Germans,  But it so hap-
pened that with this property in the Treasury. not only the Americans. but even the
F'reasury itself conld not do it. This matter was once hrought into litigation in the
United States district court in New York hefore his honor Judge Knox. and the
learned judge, after reciting the facts here, summarizoed his conclusions on the morali-
ties and equities of the situation as follows: He says:

Al " In_each of the present suits plaintifi *inadvertently” paid to Hess. Duisherg and
Mamn' -

The Cuamrmas. Just a moment, please.  Tell us about this suit so that we can un-
derstand it.  Against whom was it brought. and for what purpose?

Mr. Apren. This was a suit brought by the American corporation; that is, by the
Synthetic Patents Co., after all its stock had been acquired by the Americans and
the Americans had been compelled to pay the normal taxes. The purpose of this
suit was to recover back those taxes, and was brought aeainst the Alien Property
Custodian and the Treasurer of the United States.

The (CHamrMan, By the original corporation?

Mr. AprEL, Yes.  You see, the corporate entity remains the same ut all times, and
although all the stock of the corporation in the meantime has passed (rom the Germans
to the Americans that does not atfect the existence and continuity of the corporate
entity. So that in reality this is a suit by the Americans against the Alien Property
Custodian and the Treasurer of the United States and the three Germans upon whom
they secured service by publication, to recover back this $340,000 of normal taxes
which the Americans had heen compelled to pay on behali of the Germans, and
this is where we run into this technical legal and legislative ditliculty.,

The Cnamrvax, Who was the defendant?
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Mr. AppEL. The defendants were the Alien Property Custodian and the Treasurer
of the United States and these three Germans who, of course, are not personally
present in the United States, but upon whom service was secuzed by publication
under the laws of the Stato of New York, This matter came up to the court on a
preliminary motion with reference to jurisdiction with all the facts before it; and the
judge, summarizing the facts, said:

*Plaintiff, a New York corporation, alleges that all of its outstanding capital stock
was formerly owned by three citizens of Germany, who are the alien defendants—
iless, Duisberg, and Mann. After the outbreak of the war all the plaintifi’s stock
was seized by the Alien Property Custodian under the provisions of the trading with
the enemy act as the property of the aliens named. Thereaiter, on or about February
1. 1919, the stock was sold to Sterling Products (Inc.), a West Virginia corporation,
the proceeds of sale going into the hands of the Treasurer of the United States.

= Puring the year 1913, and continuing up until the outbreak of the war with Ger-
many. plaintiff and the ensmy defendants were parties to a contract whereby it was
obligated to pay Hess, Duisherg, and Mann 75 per cent of all moneys which it should
receive from the right to use certain patents, formulas, processes, etc. There was
outstanding also between said parties another contract whereby plaintiff (the corpora-
tion) was obligated to pay to said enemy defendants the sum of $1.000 each for an
new patents or formulas emanating from said aliens and used or acquired by plaintift,
There was atso an indebtedness of large amounts owed by plaintiif to the aliens upon
which interest had to be paid.

* During the period between 1913 and April 6, 1917, plaintiff made large annual
payments to the aliens upon account of the aforesaid obhgations, but through ‘inad-
vertence’ failed to withhold therefrom amounts due the United States for income
taxes in respect thereto.

- Subsequent to the acquisition of plaintiff’s stock by Sterling Products (Inc.), a
delinquent income tax return was tiled by plaintiff with the Internal Revenue Depart-
ment, and in due course plaintiif was required to pay to the Government the sum of
$:£414 i 1[02.50, being the amount of taxes it had failed to withhold from Hess, Duisberg,
and Mann,

“The sum recsived by the Alien Property Custodian upon the sale of plaintift’s
stock exceederl the taxes so paid, which are now sought to be recovered. Upon June
26, 1919, 2 cluim therefor was filed with the custodian, pursuant to scction 9 of the
wading with the cuemy act, as amended, no application being made to the President
lor an order of payment. * * .

“In cach of the present suits plaintiff ‘inadvertently’ paid to Iess, Duisberg, and
Mann sums of money which, by virtue of the laws of the United States, it was under
no obligation to pay, but which, on the contrary, it was specifically bound to turn
over to the United States.  Why, then, if jurisdiction exists over the persons or pre-
perty of the aliens, should they be permitted to retain moneys to which they are not
rightfully entitled? Certainly, from a moral standpoint the money should be
retiened to plaintil, and in my judgment such return should be compelled hy law.”

That was the reaction that this case made upon this United States district judgeas to
it moral equities, but under the technical situation, which we believe was not con-
templated or intended by Congtess, there seems to be no real remedy under the law
unless there is some new legislation.

The Cuatrman. The Secretary of the Treasury has written me concerning this
matter.

Senator McLean. What was the result of that case in the court?

My, Arren. The matter is still pending hefore the court. hut the judgment of the
lawyers who are handling it, as the situation has deveioped, is that this provision in
the trading with the encmy act, by the terms of which property is held subject to
such disposition as ¢'ongiess shall direct, makes any real remedy doubtiul.

Senator WiLLiams, So that, if I understand your point, the district court judge's
decision was that this money should bo returned to the corporation, but becruse of
I(I'gal technicalities a deeigion to that eifect would not be entorcible in a legal way at
this time,

My, Aresi. He did not on this motion come out flatly and say that, Senator.,

Sepator Winniams, What did he say? .

Mr. AvreL. This came up on a motion of the defendant, I think-—no; it was a plea;
nd then, on a subsequent motion to dismiss and overrule.

Senator McLeax, Was the question of jurisdiction involved?

My, Arein, That was the attack.

Senator WinLians, With regard to that particular motion he decided that there
was o moral vight, but that peculiar circumstances made it impossible to enforce it?

Mr, Arveen, That is the real point, Senator,
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Senator McLEAN, 1t was not a question of jurisdiction? Did he decide he had no
jurisdiction?

Mr. Arper. He did not decide, Senator, that he had noe jurisdiction. He decided
he had jurisdiction to go on and hear the case. but he had intimated that if the Ameri-
cans should secure ju(%gment- it would be unenforceahle. The Americans now come
to you and ask for legislation which will protect them. :

Senator McLEAN. Are there other legal points involved in relation to this same
question?

Mr. ArpeL. I do not know of any,

The CHAIRMAN. Tf the witness will allow me right theve, T want to insert a couple
of paragraphs, possibly three, from a letter dated January 15, 1923, written by the
Commiseioner of Internal Revenue, to whom this hill had been referred by Secretary
Mellon. I have written Secretary Mellon to secure his advice concerning this matter.
Now. the Commissioner of Iniernal Revenue states:

“There are many c¢ases which will be affected by the proposed bill, but 1 wish to
state for you the facts in only one case, one which was considered personaily by both
the Solicitor of Internal Revenue and by me.

*“In this case a domestic corporation purchased from the Alien Property Custodian
all of the stock of another domestie corporation which stock had previously heen
owned by citizenr of Germany. At the time of the purchase of the stock the pur-
chaser was advised of the fact that the corporation was liable for additional income
taxes for prior vears and alwo for additional taxes gn rovalties paid by it to Gernan
citizens from which it had failed to withhold the income taxes as provided in the rev-
entie laws. The Bureau of Internal Revenue after the purchase of the stock made
demand upon and collected from the corporation several hundred thousand dollars
representing the tax for which it was liable on account of faiture to withhold from
the payments of rovalties made to the German citizens. Berause of the complete
change of ownership of the stock in this corporation the Bureau of Internal Revenue
did not assess against it the penalty provided in the various revenue acts for its failure
to withhold from these pavments. After the pavment of this tax the company fited
a claim with the Alien Propertv Custodian to recover the amount so paid, This
claim was rejected by the Alien Property Custodian,  Suit was then instituted against
the Alien Property Custodian and the Treasurer of the United States in which the com-
pany sought to recover the amount of tax paid by it out of the monevs of the German
citizens taken over bv the Alien Property Custodian.  An avswer has been filed to
this suit by the Alien Property Custodian and the Treasurer of the United States
setting up the fact that the company bad failed to withhold the tax due from the aliens
and further that the arrangement by which the monev was paid to the aliens was for
the purpose of avoiding the tax due the United States Government. A further
defense was set up that the right of action, if any, on the part of the company arose
after August 6, 1917, and consequently i not such a debt owned by an alien as is
oontom]ﬁat@d by the trading with the enemy act. .

**The corporation subsequently requested that the burean refund to it the tax that
it had paid on account of its failure to withhold from the payment made to the Ger-
man citizens and that the amount of such taxes be collected from the Alien Property
Custodian. In 2 well considered opinion the Solicitor of Internal Revenue held that
the tax had properly been collected from the domestic corporation and that it could not
now be refunded to it; furthermore that the bureau had no authority to request or
demand the payment by the Alien Property Custodian of the amount of the tax out
of the funds in his hands of these German citizens, I personally considered the case
and concluded in agreement with the opinion of the soﬂcitor. that the rompany had
no legal right nor, in view of the fact thiat its stock was purchased with knowledge of
the tax liability of the company, any equitable claim for the refundment to it of the
tax perviously paid on account of its failure to withhold from the amounts paid to the
German citizens, '

**This case, the facts of which are briefly stated above, is by no means the only one
in the department which will he affected by the proposed hili. but it is the one with
which T am most familiar. 1 am advised that in quite a few cases additional taxes
have heen assessed against corporations the stock of which prior to the time of the
assessment of the tax had been purchased from the Alien Property (‘ustodian. Inall
of these cases, of course, a refund of the amount of the tax so collected would, under
the proposed hill, have to he made to the corporations and the amount thereof collectod
from the Alien Property (‘ustodian out of the proceeds of the sale of the stock,”

The Cramrman. Have you any comments to make upon that ?

Mr. Areir. 1 wounld like to make this comment, Senator.  The question of notice or
lack of notice on the part of the Americans of the existence of this tax liahility which
rested primarily on the three Germans and secondarily on the corporation is entively
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immaterial to hoth the law and the equities of this situation, Legally, the primary
liahility to pay these individual taxes levied against the Germans was upon the
Germans who received the income. The corporation. by reason of the default of the
Germans who at the time of their default owned and controlled the corporation in its
entirety, was subjected to a secondary liability to pay the taxes which were primarily
levied upon the three Germans. Under the words of the revenne acts and also under
the ordinary rules of suretyvship without reference to the words of the revenue acts,
the corporation. having been subjected to this secondary liability. had a right of sub-
rogation to secure reimburiacment from the three Germans whose taxes the corporation
had heen called upon to pay. This right of the Americans was not atfected directly
or indirectly in any way by natice or Jack of notice on their part and their notice or
lack of notice did not atfect the amount of their bid by so much as a single dollar be-
cause in the first place they believed that when the Treasury of the United States got
into its possession over $5,000.000 of money belonging to these Germans, it woukd
immediately collect out of these moneysthe taxes which were owing by these Germans
to the Treasury of the United States. and they did not anticipate and as reasonable
business men could not be expected to anticipate that an obscure provision in the trad-
ing with the enemny act, which said that the property of enemy aliens should be held
aubiect to such digposition *‘as Congress shall direcet.”” wounld be construed to nullify
the plain provisions of the revenue laws and to throw around the propetty of the Ger-
mang an immunity which prevented not only the Americans but even the Treasury
of the United States itself from satisfving just obligations out of these moneys.

And furthermore, although the Americans believed that the Treasury would col-
lect all taxes due the Treasury out of these moneys held by the Treasury and that
they would never be called upon to make good this contingent. secondary lability,
they also knew that if they ever were called upon to make good this secondary, con-
tingent liability and to pay to the Treasury the taxes owing to the Treasury by the
Germans on income received by the Germans, they had a right under the revenue
laws of the United States and under the ordinary rules of suretyship to secure reim-
bursement from the Germans for the taxes paid for their account and that under the
revenue laws of the United States all of the property of the (iermans was subject to
distraint and under the ordinary laws of the United States all of their property was
subject to attachment and garnishment and they did not anticipate and as reason-
able business men can not he held to have anticipated that all of this property of
the Germans would be given a preference by the Congress of the United States which
would put the Germans in a position hetter than the position of American citizens
in similar circumstances and prevent American citizens from satisiying just claims
out of these moneys. It would seem to me that this whole problem ought to he
handled as an entirety and that all of the parties ought to be put in the same position
as they would have been in if there had been no war and the Germans had not been
declared enemy aliens,  Surely the Germans should not profit by reason of the fact that
the war made it necessary to declare them enemy aliens, and surely they should not
by reason of that fact be released from just taxes which they should have paid on
income received from business carried on in the United States. 1t is unconscionable
that there should be worked out any solution of this problem which will completely
and entirely release the Germans and it scems to me equally unconscionable that any
solution should be worked out which will leave the Americans saddled permanently
with a liability for taxes on income not a dollar of which they ever received. The
two foregoing results can he happily accom’plished by the passage of this bill which
does not take a dollar of money out of the Treasury of the United States but which
oh the contrary will put millions of dollars into the Treasury of the United States
and thus reduce in some small degree the amount of taxes pavable by the citizens
of the United Ntates, Thix result under the law and the equiiies of the situation
should be effectuated without reference to the notice or lack of notice on the part
of the Americans at the time they purchased the stock. Such iy the law and in my
judgment such are the equities of this situation. and in support of my contention 1
would refer you again to the decision of United States District Judge Knox wherein
the learned Judge sunumarized the material facts in this case and made no mention
of the fact of notice or lack of notice on the part of the Americans and stated un-
equivocally that morally and equitably the ultimate liability for these taxes should
be on the Germans and not on the Americans,

Senator WinLiams, It is simply a matter of trausierring the money from one fund
to another.

Mr. AvpEL. Yes; thatis what it does. Tt transfers it from a fund where the Treasury
is holding it as trustee for the Germang into a fund to be used by the United States.

The ¢statrMAN. It is one of those cases where we are proceeding to obtain from the
Government hy law authority to obtain reimbursement of money that the corporation
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has paid out for not withholding, prior to 1917, the moneys that were due for the tax
grtl;itch would be payable by the German stockholders for money earned in the United
es,

Senator GErrY. Do I understand you to say that previous to the corporation’s
being taken over by the Alien Property Custodian it had earned profits of $4,000,000
in five years and that it was then sold by the Alien Property Custodian for $5,000,000
to American purchasers?

Mr, ArprEn. Yes; $5.000.000,

Senator McLeax. Have you the names of these American purchusers?

Mr. AppeL. I sent and got a list of the directors and stockholders of this company.
I can get that down here in a few minutes.

Senator McLea~N. The Government appealed in the New York case?

Mr. Apper. T am not sure,

Senator McLLeax. You do not know, do you, whether there was a claim of collusion
between the American purchasers and the former owners?

Mr. Arper. There has never been the slightest suggestion of that kind, ahsolutely
not a suggestion. There is not any question hut that these American purchasers are
high-class, honorable business men. There is not any question but that their hid
was not only the highest hid, but that it was a high bid.

Senator Symoor. What is the name of this company?

Mr. Arrer. The Synthetic Patents Co. It was the stock of the Synthetic Patents
C'o. which was purchased by the Sterling Products C'o., which was a corporation
organized by the Ameriran purchasers for that purpose.

Senator Smoor. Have you a list of the stockholders of the American company?

Mr. Arrin. I have not, Senator, but I can get that for you.

Senator Sxoor. I should like to see a list of the stockholders.

The Cramryvax. T would like to call vour attention to a paragraph in a letter of
January 17 which the Secretary of the Treasury has written to me in response to my
request or suggestion. He says:

*The proposed bill grants relief to citizens of the United States or domesiic corpora-
tions who purchased the stock of corporations, which stock was formerly owned by
alien enemies. It seems to apply with cqual force to cases in which the purchaser of
the stock had notice at the time of the purchase of the lability of the corporation for
additional taxes to the Government of the United States, as well as the cases in which
the purchase of the stock was made without notice of any liability for additional taxes
to the Government. In those cases in which the purchaser was fully advised that
additional tax was due the Government, this fact was, or should have heen, a factor in
determining the purchase price of the stock, and there seems to be, thevelore, no equit-
able reason for granting the relief sought in such cases.”” .

Mr. Avves. If I may comment on that, Mr, Chairman, I would like to do ro,

The CmateMaN. Yes,

Mr, Areen. That would have foree if applied to corporation taxes owing to the cot-
poration, hut it has no force, in my judgment, as applied to the secopdary liability
imposed by law upon the corporation for failure to withhold taxes on the income
received by the Germans, for this reason, that it is the very essence of the revenue
law that the recipient of the income shall pay the inceme tax; and the law as an ad-
ministrative provision merely says that in order to assure collection of the normal
tax Wwe must impose upon the American corporation or upon anyvhody having and
controlling funds in the American corpordtion the duty of deducting and withholding
out of the income paid to a nonresident alien the normal taxes. Then, Congress, in
order to effectuate its intention that always the ultiimate payment shall he made by
the recipient of the income, says that il the Americans controlling that income fail to
pay it for any reason or fdil to withhold or deduct it and they are compelled to pay,
they shall immediately have the right of reimbursement irom the nonvesident alien.

The Cuainyax. 1 think it is quite clear that the real debt is owed by the German
citizens and that the Government has the money, and, having the money to pay it,
it ought not to enforce the secondary linhility and ut the same time relieve the persons
primarily liable,

Senator Symoot, It they have money that belongs to an individual himself, they
ought first to take out what the individual owes,

Senator MeLiax, It is a primary liability on the part of the corporation or on the
part of the individual?

Senator Symoor. Well, T know this, that if a corporation sells out and it i= later dis-
covered that there is an additional tax owing from that corporation, the purchasers
ol the new corporation are held liable,

The Ciamaax, This is not a corporation tax at all,

senator Syoor. T do not care whether it is a corporation tax or not. I say that in
that case they are held lable,
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The Cnamrmay, It is a legal duty to withhold the normal tax. We levy a normal
tax against the individual who earuis the income or who receives the income. That
is the original obligation.

Mr. Arren. He i3 the original obligor,

The CuamMaN, To protect ourselves we hold that the cor}mration must withhold it,

Senator GERRY. It secms to me that this case is somewhat different, because the
Germans, in order to evade the tax, insisted upon the corporation paying all the
money over to them. Now, this property was sold and the profits from it arein the
hands of the Government. The Government can now reimburse itself from that
property which is really taking the stock from the German stockholders who were
origivially responsible. It is ditferent from the case of an ordinary corporation.

Senator Smoor. Let me call your attention to this. In that letter of January 17 the
Secretary says, after the statement the chairman just read:

“ Furthermore, even cases in which the purchasers were not advised of the additional
tax which was pending at the time of the purchase of the stock do not differ from
other cases, which frequently arise, where additional taxes are assessed against a
corporation after there has heen a change of ownership of a majority of its shaves and
for years prior to such change of ownership. I see no special reason for granting relief
in the type of cases covered by the proposed bill and not granting relief in other cases
in which additional taxes are assessed against a corporation, after a change of ownership
of a mn%orit.y of the shares of its stock, for years prior to such change of ownership.
In all of these cases it would appear that the purchaser should have advised himself
prior to the purchase of the stock of the status of the tax liability of the company and
the mere fact that this matter was not considered prior to the purchase does not seem
to 1ac to he suflicient ground for granting relief.”’

The CHaIRMAN. Another reason is this, that the Government hag in its hands the
money of the debtor.

Senator Syoor, I realize that.

The CHAIRMAN. And, having the cash in its hands, there is no reason that I can see
why it should not say to the debtor in the final settlement, ** We will withhold and will
not return to you that portion which you owe the Government.”

Senator Sxoor. I doubt very much whether they can do it. I do not think the
Government can do it.

The Cuamyax. They can not under the iaw. That is the ohject of the bill, to give
them that right.

Senator SMooT. 1 have not read the bill. T have not had the opportunity.

Senator McLEAN. I suggest. that we hear what the witness has to say.

Mr, ArpeL. 1 think 1 can clear that up. The law provides that—

*“ All persons, corporations * * * havingcontrol * * * of * ¥ * jncome
of any nonresident alien * * * are hereby authorized and required to deduct
and withhold from such * * ¥ income such sum as will be suflicient to fpay the
norm&l tg,x **’ * * - and they are cach hereby made personally liable for such
tax “ .

Now, this duty to stop at the source is merely an administrative duty, The tax is
not thereby levied upon the withholding agent. On the contrary, the Treasury
Department, in recent cases, citations of which 1 will give, has held that—

*Such taxes have never heen considered as levied upon the one whose duty it is
to pay the tax. In the case of domestic concerns required by the ahove-quoted
provisions of the revenue act to withhold and to pay into the Treasury a certain
percentage of the income of nonresident aliens and foreign corporations of which
they have control, it is apparent that the tax is not levied upon the withholding
agent, but is levied upon the income of nonresident aliens and is collected throug
with the withholding agent.”

Senator McLeax. In this case, as I see it, you have a default of the parties originally
and primarily responsible.

Mr. Arvrr. Then the law is that by reason of the default of the persons primarily
liable, the contingent liability of the withholding agent, which is in the nature of a
surety liability, becomes g fixed liability, and the withholding agent is called upon
to pay by reason of the default of the primary debtor, and then the withholding agent
is given the right of reimhursement over against the primary debtor.

Let us assume that 1 want to horrow $100 from the bank.  The bank does not know
me and my credit is not good. 1 ask the Senator to indoerse my note. which he does.
The note thus indorsed is given to the hank and 1 get the $1060. ™ In 90 days it becomes
duc and I do not pay it.  The Senator is called upon to pay. He goes to the bank
and says, *Has Appel, in the meantime, put any money in the bank?”  They «ay,
*Yes: he put #5300 in the bank.”  Then the Senator save, ** Under the law you have
the right to reimbarse yourselves ont of the moneys which you hold for Appel and you
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should exhaust all your remedies against the maker of the note before you call on the
surety, I ask yvou to take that money out of his deposits,’’” which the bank would do,
and therefore the surety would never be called upon to make good the note. Now,
in this case, that was exactly what these Americans thought the Treasury was going
to do and what the Treasury, if it had not been for this obscure provision, would have
done, but in order to draw the analogy clear through, the bank in this case would
sy, **There has been a recent piece of legistation which prectudes us from doing that,
so although we have that money we can not touch it, so, Senator, you have to pay
it beeause vou indorsed the note.’’  ‘Then the Senator would ¢come hack and demand
sayment of me. If 1 did not pay he would sue me, and garnishee the money in that

ank and thereby reimburse llimself. and |, the person primarily lable, would be
the person who would make the ultimate payment.

Senator Syoor. Isn’t that the proper way to do it?

Mr. AereL. Yes, but the difficulty in this case is that there was inserted in the
trading with the enemy act a provision which said that this property shall be held
subject to such dis!)oaition as Congress shall direct and inadvertently, 1 believe, the
propeity of these Giermans was surrounded with immunity which prevents distraint
proceedings and prevents any Americans from having recourse against it, so that
that remedy can not be brought about, and what would be done in an ordinary case
is precluded in this case. -

Senator Smoor. Do you think if this bill is passed it will work out all right?

Mr. ArpeL. Yes, sir,

The Cuatrman. Mr. Miller, the Alien Property.('ustodian, is here. I should like
to have him take the stand for a minute,

STATEMENT OF HON. THOMAS W. MILLER, ALIEN PROPERTY
CUSTODIAN.

The CiiairMan. Mr, Miller, have you any suggestions which you wish to make with
reference to Senate bill 43187

Mr. MiLLer., Mr. Chairman, this bill was forwarded to me from the Treasury De-
partment originally, it having been referred to them by you as chairman of theFinance
Committee. 1 am familiar with the detzils of this matter. I have been listening
{;)o_tl;is discussion to-day, and as there is very little left for me to say, I shall be very

rief,

After theseizure of certain properties by the Alien Property Custodian, investigations
were made by the income tax unit of the Treasury to determine what income taxes
had accrued but had not been s)aid during the years prior to the seizure of the proper-
ties and while they were owned by enemy aliens, As a result of these investigations,
the income tax unit discovered a large amount of such delinquent taxes, and, in cer-
tain cases where, at the same time the properties had heen sold by the Alien Property
Custedian to Americans, the Americans were compelled to pay these income taxes,
hoth corporate and personal, on the income which had been received by the enemy
aliens prior to the seizure by the Alien Property Custodian and prior to the date of
acquisition of the properties by the Americans.

Now, gentlemen of the committee. I do not know whether vou are asking for recom-
mendations or not, but [ am going to submit here a list of the corporations of which
the' Alien Property (‘ustodian sold 40 per cent or more of the stock, showing the
amounts and dates of additional taxes assessed, subsequent to date of sale of the stock.
for 1917 and prior years,

List of corporations whkich the Aliew Property Custodian sold 40 per eent or more of the
stock, showing the amounts and dutes of additional tares assessed, subsequent to dute
of sule of the stock, for 1917 and prior years,

Name of compuny, Year. : Additional tax. Assessinent list,

Alf»lzn-()nwgu Publishing Co., Aecolian m7 I None.....oooeenee ...l None,

1, New York.
American Industrial Gas Co., 80 Wall W7 edOe i Do,

Street, Now York, ;
American Junkers Co. (Inc.), 100 Broad- w7 ..., doo, .. Do,

way, New York, !
Ameritan Lava Co., Chattanooga, Tenn. , 1917 $HLOD. L.l Cereens February, 1921,
American Metal Co, 61 Broadway, New | 1909-1917 ; $122,702.07  overassess- |

York. toment, i
American Pyrophor Co,, 317 East Thirey- 7 D N Notie,

fourth Street, New York, :
American_Radium Co., 7 East Forty. 7 Do,

second Street, New York,
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List of corporations which the Alien Property Custodian sold 40 per cent or more of the
stock, showing the amounts and dates of additional taves assessed, subsequent to date
of sale of the stock, for 1917 and prior years—Continued.

Name of company.,

American Sterage o, 300 Broadway,
New York,

Assoclated Operating Co,, N Bridge
street, New York,

Atlantie Welding Corporation, 61 Broad-
way, New York,

Audiger & Meyer Silk Co., 130 Bond
street, New York,

R. G. Barthold & Co. (Ine)), 72 Cld
Street, New York,

Bauer Chemieal Co., 30 Irving Place,
New York.

l’h‘i.llp'l) Bauer (0., 2-4 Stone Street, New

1 P [ PPN

Bayer Co. (Inc.), N7 Hudson Street,
New York,

Beer, Sondeimer & Co, (Ine.), 61 Broad-
way, New York.............. ceeinnes .

Ernst Gideon Bek (Inc.), 15 Malden
Lane, New York.

Berger & Wirth (Ine.), 58 Columbia
Heights, Brooklyn, N, Y.

Blake Corporation, Derby, Conu,..

Bloeh & diesch Fur ¢
Place, Brooklyn, N. Y,

Bomton Rubber Muanufacturing Co.,
Boonton, N, J,

Boseh Mugneto Co., 225 West Forty-sixth
street, New York,

Bronze Powder Works Co., 801 Magnolia
Avenue, Elizaboth, N, ).

Chillingworthe Manufacturing Co., Car-
hon Place, Jersey City, N. .

1 Py Devine Co., 1372 Clinton Street,
Baalo, N. Y.

Dresden Lace Works cdne.). 30 East
Twent y-first Street, New York,

Eisemann Magneto Co., 32 Bush Terini-
nal Building, Brooklyn, N, Y.

Hefur, Iranck Sons (dne.). Flushing,

04 24 Kmerson

N. YL

tarfield Worsted Mills, Outwater Lane,
Garfleld, N. ),

Emtl Gebel Co,, 183 West Street, New
York City.

General Ceratuies Co., 50 Charch Street,
New York,

tiera Mills, Passale, NoJovvveiniiiiaans,

¢ I Goerz Amteriean Optical Co., 317
East Thirty-fourth Street, New York,

Goetze Gasket & Packing Co., Allen
Avenue, New Brunswick, N. J.

Golde Patent Manuidacturing Co, (Ine,),
509 West Fifty-sixth Street, New York.

H. R. Heinleke (Ine.), 147 Fourth Ave-
fnue, New York,

Chas, Hellmuth (Inc),, 154 West Eigh-
teenth Street, New York,

J. A, Hemekois, 107 Chambers Street,
New York.

Heyden Chemideal Works, 135 Willlam
Street, New York,

Huntington Piano Co., Shelton, Conn. ..
Internutional Teatile (dae.), Bridgeport,

Conn.

International Ultramarine Works (Ltd.),
113-115 Leonard Steeet, New York.,

D, Jaeged's Sunltary Woolen System Co.,
S5 Fourth Avenue, New York,

Jagenberg Machine Co, (Ine)), 131 West
Twenty-fourth Street, New York,

Kaffee Hag (‘or(,)\ormlnn, 225 Fifth Ave- |

nue, New Yor

Ktiy-Seheerer  Corporation, 1t West
Lwentysseventh Streel, New York,

Year, Addltional tax.
1917 NONe....vvevernannnnnns
N7-1910 | $9,283.32. .0 000retnnnnnnns
w7 NONC..vvivinriinsncnenns
1917 RPN ([ SN
1919 | $2,014.30...c.c..n.......
1917 NOMB.oeoiivirininnnnens
1915 $00.54. .. .iiiinanaannn
1916 $280, 08, ......... ceeennes
1913-1917 | Purchasers advised of
additional tax at sale.
1915 $2061.306. ... irniiienannns
017 $86.60...... triseeneanes .
1917 $2,605.92.,...........ees
1917

nesees

'i $820L.43.......nnln.

1917 | None..ev.vvinnnnnnnnn.
19151919 |.

F L .
U020 L donee e,
1917 $10,640.08u e

1909-1917 '| $L4,300.50.........
W17 S2ATeneeeenennn,
tH0-191IR8 B2, .o
Wi

........

. Nohe........

sreesenscaan

Assessment list,

None,
To ho assesveil,
None.

Do,
To be assessed.
None,

.| June, 1915,

June, 1915,

May, 1918,
April, 192i,
June, 1920,

None,
Do.

Do.

To be assessed.

Paid by Allen Property
Custodian. perts

Claim filed by Lippett &
Wood.

To bo assessed.

None.

To be assessed,

1920,

September, 1920,

.{ None.

Do,

‘T'o be assessed.
t)o.

‘T'o be assessed,
None.

Do,

bo.

Do.
May, 1920,

Do,

. 'l-‘vlnium;v, 1919,

o,

W7 1283523,
1910-191  $010.97...... P .ee

107 842202000

1

1917 NONCeverrirririirosanss

w7 Ldo.........

17 8aR3525.440u e,

1818 £33 PXIY 5151 N

WIS Overassessment, $678.80,

W17 B3,078.80 e e eenrsnnnne.

1017 LR ienennannns
1917-18 31,957 70........ hesesane

1917 , NONC vt eiiiiinnninanns

1917

1817 o

L | [ I

7§ R, ceaeas

1917 BI0,0I850. 00 e e

1018 1 82,474.40...

w7 None....

1917 PP [ F N

01 83852 -

1992 $306,3% .

1013 b33 .

1914 1.

U915-1017  Notioeooooo

Febivary, (920,
Nonw.
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List of corporations which the Alien Property Custodian sold 40 pes cent or move «
stock, showing the amounts and dates of additional taxes assessed, subscquent to
of sale of the stock, for 1917 and prior yeers—Continued.

Name of company.

Year.

Additional tax.

Assessment hist

Jacob & Jozef Kohn (Ine.), 25 West
Thirty-second Street, New York.

La Salle Portland Cement Co., 140 South
Dearborn Street, Chicago, 111,

J. M. Lehmann Co., 101 Varick Streot,
Now York.

E. leitz (Inc), 30 East Fighteenth

Street, New York.

Litosilo Co. of America Inc.)S 1011 Chest-
nut Street, Philadelphia, Pa.

L(t)comi))tllvo Superheater C‘o., Wilminog-
on, Dol.

H. Loeb & Co. {Inc.), 456 Fourth Ave-
nue, Now York.

Markt & Hammacher Co., 193 West

Street, New York.
Markt & Schaefer Co., 103 West Street,

New York.

Merck & Co., 45 Park Place, New York.. {

Messer Manutaemrinf, Co., 121 North
Seventh Street, Philadelphla, Pa.

New Brunswick Chemical Co., New
Brunswick, N. J.

New Jersey Worsted Spinning Co.,
Passale Sireet, Garfleld, N, J.

Norma Co. of Americs, 1700 Broadway,
New York.

North American Comnmaodity Co., 112
Prince Street, New York.

Pahst Browing (*0., 917 Chestnut Street,
Milwaukee, Wis, )

Pass-Washburn Co. (Inc.), 432 Fourth
Avenue, New York.

Pass-Kremet Hlatband Co., 56 Mill Street,
Paterson, N. J. .

Passnie Worsted Spinning Co., Ninth
Street, Passale, N. J,

l’vr?-‘cllon Purnace Pipe Co., Toledo,
Ohio.

Polack Tire & Rubber Co,, 1876 Broad-
way, New York.

Frederick Pustet Co. (Ine.), Barclay
Street, New York,

John Rath Cooperage Co., Chicago, Ill. . ..

Recreo Manufacturing Co., 417 Court,

Utica, N. Y.
Regine Shoe Co. (Ine.), 112 Prince Street,

New York.

G.‘ Rcﬁs & Bros,, 894 Broadway, New

"ork.

I, ad. Richter Co, of New York, 74 Wash-
fngton street, New York, |

Riegel & Co. (Inc)), 35 West Thirty-
second Street, New York.

Rohm & Haas Co., 40 North Front Street,
Philadelphla, Pa,

Rossie Velvet Co., 95 Madison Avenue,
New York.

Schaetfer & Budenberg Manufacturing
Co., 333 Berry Street, Brooklyn, N, Y.

Selas Co., 521 West Twenty-third Street,
New York.

senefelder Litho Stone Co, (Ine)), 32
Green sStreet, New York,

G. Siegel Co., Chgstnut Avenue, Rose
Bank, Staten Island.

Robert Soltau & Co. (Ine)), 158 West
Twenty-third Street, New York,

sterling Co., Derby, Conn........ .

Stoltwerck Bros. (Ine.), Southfield
nne, staniford, Conn,

Syathietie Patents Co, (Ine.), 117 Hud-
son Street, New York.

I Tapke Realty Co,, 52 Barclay Street,

New York,

'l‘4§p_»k<-n Co., 257 Fourth Avenue, New

ark.

Ave-

1917
1918
1917
1947
1917
1017
1917
1910-1016
1910-1916

1917
19091917
1917
1917
mz
1917
1914-1017
1017
1917
1917
m7

$09.89. . uuniiiiinnannian
None...ooveviveennnnnns
Overassessment, $130.50,
None....oovevvreensnnnn
R [ T
PN (s 2

PORRN {1 TR

$7,217.44.......
$2,308.89. cc0rrrennnnnnnn
i i
None..'.................
$14,042.4).....cvennnn...
$23,852.00.00renieneenennn
$5,500.33..0..0iinennnen.
$1L,05000.00cinecncinnen.

ceces

None....oovvveenns

[N« 1

[ 11 R I {1
None...ooeuesss
$2,700.79. ...t iiiinnnnn

None...o.eennon

sesesron

.o

Overassessient, $131.15.,

107
1917

1017
19141917
1017

19131917
1917
1017

None......oounen.

..... Qoeceesironcanearse

s [+ P PR
None...........

$2,103.88. . .....
None...oovervieinennnn,
vereelOiiiiiiiiiiniiannn.

veeeellOiiiiiiiiiiiina,

$%,003.38.. .00,

Purchasers  advised of
additional tax at sale,

NORCiietariiiosennanses

$HO2BM. i
1

December, 1920,
None.

Do,
Do,
Dbo,
Do.
June, 1913,

May, 1922,
March, 1920,
None.

December, 1019,

May, 1020,
Nobe,

Do.
September, 1019,
None,

February, 1921,
None.

Do.
Do.

pg).
September, 1919,
None.
July, 1422,

Do.
April, 1920,
None,

Do,

Do,

Do.

Do.
January, 1920,

None.

Soptember, 1022,
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List of corporations which the Alien Property Custodian sold 40 per cent or more of the
stockieshouing the amounts and dates of additional taxcs assessed, subsequent to date

of sale of the stock, for 1917 and prior years—Continued.
Name of company. Year. Additional tax. Assessment list.
Traum Rubber Co., 239 Fourth Avenue, 1917 NONC.oooseeernrnnnen ...| None.
New York. L

United Brush Manufactorics, 203-206 1917 $16,87446.........c0....
Lafayette Street, New York,
Vigilant Mills, 73 Leonard Street, New 1917 Ovorassessment $604.89..

ork,

M. Welte & Sons (Inec.), 667 Fifth Ave- 1917 NOne....cooevveennnans Do.
nue, New York.

Werner & Pllciderer Co., 1204 Niagara 1917 LeeeeOeernrnninninnnnnnns Do.
Street, Saginaw, Mich,

1 heard some one of your committee agk with reference to other cases that might be
aifected, and anticipating what might be in your minds I have gone into the matter
and can state to you now that it involves several millions of dollars.

It is my position that the Alien Property Custodian occupies a position as trustee
for the Government and trustee for the former holders of this preperty pending such
l‘ime gs Congress shall direct disposition of the property by the Alien Property
Custodian.

As 1 understand it, it was said here to-day that this was merely a matter of taking
this money, or some of this money, irom one account of the Government and puttin
it into another account. 1 would be remiss in my duty as trustee if 1 did not cal
attention to the fact that these sums of money w¥1i(-h ave been realized from the
sale of stock and which are now, under the law, being held by the Treasury subject
to the Alien Property Custodian’s orders are not, of course, in the same category with
other public funds which the Treasury holds by reason of the collection of taxes, ete.
We have been endeavoring to construe the law so that the Alien Property Custodian
is a common law trustee. .

If, after hearing all the facts in the case, our committee or Congress cares to take
these sums of money out of the various trusts held by the Treasury for the Alien
Property Custodian in order to reimburse the Commissioner of Internal Revenue, or
direct reimbursement to be made in accordance with the terms of the bill, that is
within your province.

I have read very carefully the letter of the Secretary of the Treasury, and in my
opinjon there & ld be some safeguards in this legislation as outlined’in the letter.,
For instance, ta... o case where we have collected a certain amount of taxes and this
law authorizes ..” 2 to refund. The Alien Property Custodian’s account in that
]l){articular trust n." 1t not be large enough to reimburse the Commissioner of Internal

evenue,

The Cnateman, What about a case where stock is bought without a knowledge of
the facts, as distinguished from a cage where it is bought with knowledge of the fact
that taxes are due?

Mr, MiLLen. If it were shown in our contract of sale and in our advertisements of
sale of these properties, of which the Synthetic Patents Co. is one, that the American
purchasers knew full well that when they bought this property they were buying a
tax liabillty from the Government, it might be well to ditfer¢ntiate that from the other
case to which you have reference.  If, on the other hand, they bought these properties
without such knowledge, and then the income tax law of the Government ¢came down
on them and said, ¢‘ This company, when it was operated by the Germans, owed a tax;
they are heyond our reach; you bought this corporation, and we now expect you to
{my this tax,” then it is hard to expect the innocent f)urchaser to be made liable,

3ut, while I have this opinion, still I consider myself the common law trustee, and I
may add that I always scrutinize carefully any payments that I am asked to make and
then make them. if they bear up under the scrutiny iu accordance with the law,

Senator GERRY. I should like to ask the witness if the Alien Property (‘ustodian
consgtrues the law so that any taxes that may have been due on any enemy aliens
can not be paid from this fund that is held from the sale of these properties.

Mr. MiLrLer. The answer to that is written into the law, and very slveciﬁ('ally 80,
in connection with the definition of debts that arose before the war, I am familiar,
I may say, with this case, and it is impossible for me or my office or the Treasury
Department to straighten this case out without additional legislation,

30443-—28——-2
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Senator Genrry. Then, as I undarstand it, if subsequently the properties, or funds
derived from them, should be paid back to the original owners, unless additional
legislation is passed they would get that amount without a réduction of tho taxes?

My, Murer. Yes.

The CuamnMan. Suppose you had not sold this property out and that the Alien
Property Custodian still operated it. Under the law a8 it now stands you could deduct
the taxes that are due from the debtor until Congress itself had provided for the dis-
position of the matter, could you not?

Mr. Minnsi. No.y I think o simple explanation will clear up that point.  If we are
oExlrutin;: as eustodian, we hold that the custodian stands in the shoes of the majority
of the stockholders, and the majority stockholders of the corporation to-day are paying
their income taxes to the Government through the corporation.

The Chnamryan. That is not just what I mean. Of course, there is the amount
which the corporation, by reason of its contingent liability, deducts. DBut these
Germans owed a heavy surtax in addition to that, which debt, they owed to the United
States.  The Unitod States Treasury has their money, aad yet you can not, under
the law as it now standy, offset against their elaim for the money which you received
the amount of money due the United States until Congress has provided, under the
law, for the disposition of that property.

Senator Smoor, You are talking about surtaxes now, are you?

The (tuatrvan. 1 am talking about surtaxes; yes.

denator McLeaN. Suppose the Alien Property Custodian does not have money
enough to pay it from the collection of the normal tax?

‘The UrairMan, Without a change in the law you can not even offset the debt of the
Germans for the surtax.

Senator Smo0t. I donot know about that. It scems to me there is not any question
about what the law means. Suppose that you should have a case of this kind: 1f all
the taxes were paid, whenover the distribution of money is made to each individual
stockholder, wouldn't the Alien Property Custodian insist upon——-

Mr. MuLeR (interposing). 1 have an arrangement, I may say, with the Commissioner
of Internal Revenue that whenever 1 release my hold on property 1 first ascertain
what taxes are due in the department from this trust, and they are paid before the final
orders of release arve given.

152 (nammaN, Asg [ understand the matter, you have no way of disposing of a case
of this kind unless you have additional legislation?

My, MiLLer. Yes. ‘I here ave, of course, a number of amendments to the law. Jam
not going into detail, but 1 can assure you that nothing is paid back to anyone unless I
have found out first fromn the Commissioner of Internal Revenuo what taxes are owing
on his book..

I have in mind 23 big enemy insurance companies where they are getting ready to
cuta fat mejonin taxes. Because of my position, holding myself as trustee, I am bound
to defend thein.

The Crairman. Mr. Appel, you gave us an epitomized statement of certain affi-
davits. Do you want those affidavits printed?

Mr. Areen. I have handed them to the roporter, .

The Cramman. If there is no objection, we will have the aflidavits printed as a
part of your testimony. .

Mr. Arpern. 1 have no objoction.

Seuator McLEaN. Here is something which I should like to read. It is just a
paragraph: ‘ .

“fhe Alion Property Custodian has money and property: bolonging to the three
Germans above meationed. The bureau, however, can not demand payment by tho
Alien Property Custodian of tho taxes due from Duisberg, Hess, and Mann, and
even if the Alien Property Custodian were to make such payment, this office has no
authority to refund to the corporation the taxes paid by it.”

Mr. MuLer. We do nced additional legistation. .

The (HalrMAN, As to the normal tax, the Government has already received it,
and it can not do anything,

Senator Smoor. I have not been thinking of the normal tax, but of the surtax.

Senator Gerry, As [ understand it, this witness has said, in answer to my question,
that ho has 120t the authority to pay the taxes umil further legislation is passed by
Congres:. because in legislation that had been passed there is a proviso that Congress
would determine in vhe future what action should be taker., .

Mr. Muiiet. There is no way to pass on a case of this kind unless you have additional
legislation.

‘Senator Grruy, Is there auy logislation on the books that will take care of a surtax
caso?
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Mr. MiuLer. If there is any surtax due on an individual trust'with the Alien Prop-
erty Custodian and there is enough money to pay it, that money is paid by me or by
my oflice before the claim is allowed. In this particular case, the Synthetic Patents
case, you must have additional legislation. The money hes already been collected
by one branch, the internal-revenue branch. Thoy can not come back and say the
gecond time, *‘ You pay it to us and when you pay it to us we will give it back to you.”

Mr. Appen. Perhaps 1 can help to clurily the situation,

There are now due from these three Germans to the Treasury of the United States
surtaxed in the amount of $2,444,986.61. Those surtaxes have some of them been due
to the Treasury of the United States since 1913 and others in successive years up to
1917. They have not yet heen collected,

Senator Smoor. They would not be collected until final settlement,

Senator GErry. Can that final settiement be made without additional legislation?

Mr. Miuin, Yes: it can,

Senator :sM007, That is the normal tax.

The Cuairman. There is a question whether even that can be done.

Mr. Arein. In my judgment, 1 foar the decision of the Treasury Departmont that
they can not demand these taxes is correct under existing legislation. 1 think those
moneys which are the proceeds of the sale of these properties and which are put into
the Treasury of the United States sublject to such disposition as Congress shall direct
are there under such terms as preciude any executive department or any individual
from dipping into those funds and taking any out for taxes or anything ¢lse until the
Congress does g0 direct.

Mr. MiLLer, With due respect to the witness, 1 differ from him,

Senator McLuAN, He bases his opinion upon the decision of the court,

Senator Smoor. I agree with that as far as capital itself is concerned. I think
that is true that far, but there is money from dividends.

Mr. MiLLER. Yes.

Senator Syoor. These dividends are paid into that company and then the sur-
taxes can be imposed, and you certainly will have enough moncey to pay them,

Senator McLEeAN. How about the other taxes?

Senator Smoor, If he has money enough from the income on that capital, there is
no doubt in my mind that the surtax has to be paid.

The CrairMAN. In the final settlement?

Senator SMoor. Yes. I do not believe it can be done until final settlement.

The CrainstaN, We will have to look into the law. As [ understand it, the law
now reads that the property shall not be disposed of or interfered with until the final
action of the Commissioner of Intcrnal Revenue,

Mr, MiLLer. I do not pretend to see any further ahead than the members of this
committee, I think anybody can reuize that the Alien Property Custodian stunds
in the shoes of the stockholders, and we are ranning a number of corporations which
pay the income tax, the surtax, and other taxes in the usual course.

Senator GErRy. What about back taxes?

Mr. MuLer. With respect to that, I oppose an overassessment just as I wéhld on
my own taxes.

he QuarnMaN. I suppose it is safe to say that the final disposition of that money
has to hd passcd upon by Congress. . .

Mr, MiLLer, Yes: that is the cage under discussion, It seems to me a perfectly
equitable proposition that we should enact lezislation similar to this with the safe-
guarding changes sugiested by the Secretary of the Treasury in his letter.

Senator Syoor. 1 have not read this bill carefully because I have not had the time,

The (‘uainman, There are a number of amendments,

Senator Syoor. All surtaxes can he paid at the time the final sottlement.is made.

The Cramyman. There are other matiers before the committee, and we shall now
proceed to a consideration of them,

BRIEF SUBMITTED BY MR. MONTE ArPEL,

The facts of one of the cases affected hy 8. 4318 are ad follows:

1. During the years 1912 to 1917, inclusive. Synrhetic Patents Co, was a corporation
engaged in the manufacture and sale of pharmaceuticals,

2. Duringall of this perind all of the stock of the corporation was owned by Christian
1less. Carl Duisherg, and Rudolph Manu, all of whoin were and are now citizens and
restd +nts of Germany.

3. In the vear 1012 Hess, Duishere, and Mann licensed to the corporation cerigin
patonts which they owned in consideration of the payment to them by the corporation
of certain royalties.
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”
4. During the five years 1913 to 1917, inclusive, Hess, Duisberg, and Mann received
from the corporation as royalties income in the amount of $4,361,242.65, all of which
waa taxable as income under the revenue laws of the United States, and upon which
the normal income taxes payable to the United States amounted to $344,102.58 and
the surtaxes amounted to-$2,444,986.01, a total of $2,789,089.19.

5. In January, 1918, the Alien Property Custodian seized all of the stock of the
corporation all of which was owned by Hess, Duisberg, and Mann, alien enemies.

6. In February, 1919, the Alien Property Custodian sold all of this stock to Sterling
Products (Inc.), a corporation, all of the stock of which is owned by American citizens
gnd pursuant to law deposited the proceeds of the sale with the Treasury of the United

tates. ‘

7. Thereaiter the corporation, all the stock of which in the interim has been acquired
from the United States by American citizens, was required to pay and did pay to the
Treasury of the United States the normal income taxes in the amount of $344,102.58,

8. The Treasury of the United States has not collected and under existing law can
not collect the surtaxes in the amount of $2,789,989.19, owing to the Treasury by the
three Germans who received the income upon which these income taxes are payable.

9. The three Germans who received from the Uniicd States income in the amount
of $4,361,242.656 and who owe to the Treasury of the United States income taxes in
the amount of $2,789,089.19 on account of the income so received have not paid to
the United States any income taxes on this income of any kind or character. .

10. The proceeds of the sale of the specific property of these three Germans which
groduced e income upon which the taxes are payable to the Treasury of the United

tates are being held in the Treasury of the United States subject to such disposition
‘‘as Congress shall direct.” . .

The net result of the foregoing facts is that under existing legislation the Govern-
ment of the United States can not collect the surtaxes in the amount of over $2,500,000
owing to it by three Germans in Germany who received from business carried on in
the United States ové $4,000,000 of income and can not refund to American citizens
the normal income taxes in the amount of over $340,000 which it collected from these
American citizens who never received any of the income, despite the fact that the
Treasury of the United States holds over $5,000,000 of the money of these same three .
Germans derived from the sale of the specific property which produced the income
which created the tax liability. .

Obviously this inequitable result is the one not contemplated or intended by
Congress and should be corrected by legislation, , .

. The basic principle of the income tax is that it shall be paid by the recipient of the
income. In this case the corporation compoged entirely of American citizens has
been compelled to pay the normal taxes of the nonresident aliens because section
9 (b) of the revenue act of 1916’ as amended by the act of 1917 provides that ‘All
persons, corporations * * * having control * * * of % * * jincome of
any nonresident alien * * * gre hereby authorized and required to deduct and
withhold fromsuch * * * jncome such sum as will be sufficient to pay the normal
tax * * * .and they are each hereby made personally liable for such tax
* # 4 This duty to so stop at the source, however, is merely an administrative
duty. The tax is not thereby levied upon the withholding agent. On the contrary
the Treasury. Department has held that “Such taxes have never been considered as
. levied upon the one whose duty it is to pay the tax. In the case of domestic conerns
required by the above-quoted provisions of the revenue act to withhold and pay
into the Treasury a certain percentage of the income of nonresident aliens and foreign
corporations of which they have control, it is apparent that the tax is not levied upon
the withholding agent but is levied upon the income of the nonresident alien and is
collected through the withholding agent.” (Law Opinion 1167 of the solicitor of
:;ntﬁ;'gg,l) revenue, approved by the Commissioner of Internal Revenue, November
'] -

The income taxes, both normal and sur, upon the $4,000,000 of incomo received
by the three ehemy aliens were tharefore due from three enemy aliens who had re-
ceived the income. The corporation, which during all of the period of the payment
of this income had heen owned and controlled in its entirety by the same three enemy
aliens, was subject to the penalty of ben:ig made to pay the normal taxes which these
three enemy aliens had failed to pay and which they had precluded the corporation
from withholding or paying. . ‘

At the time of the sale to the Americans of: the stock of the corporation, the three
enemy aliens owed to the Treasury of the United Statos $2,789,089.19 in taxes, of
which $344,102.568 were normal taxes and $2,444.986.61 were surtaxes. The liability
of the corporation itself was in the nature of a surety to pay the normal taxes. This
liability on the part of the corporation was not a direct tax liability; on the contrary,
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it was a secondary and contingent liability to make good the default of the prima
debtors (the three enemy aliens) only if they themselves failed and refused tl:; malg;
good a liability which was on all grounds of law, equity, and justice theirs—and theirs
alone, because if we lonk through the corporate device which these enemy aliens
had rigged up, even t! secondary liability upon the corporation was in substance
at the time of its accrual the liability of the same three enemy aliens who owed all
the stock and all the assets of the corporation. The eale of the stock of the corpora-
tion to the Americans did not release and was not intended to release the three enemy
aliens from a single dollar of their tax liability to the Treasury of the United States.
The Trading with the Enemy Act under which this stock was seized and sold was
intended as a sword against and not as & shield for the enemy aliens.

The direct, primary liability for all income taxes, both normal and sur, on the
$4,000,000 of income which they had received from the United States rested on the
three enemy aliens at the time of the sale to the Americans and continued after the
sale to rest upon them without release or modification of any kind or character. The
Americans, therefore, by purchase of the stock did not assume this tax liability.
They did not believe and, as reasonable business men, had no cause to believe that
8 direct, prmm?!' tax obligation against three enemy aliens for whose account the
Treasury of the United States was about to receive and hold millions of dollars would
be forever released while a secondary, contingent liability against the corporation
whose stock they were buying would be permanently enforced. They knew that
under the reventie laws of the United States the three enemy aliens, had they been
American citizens, would be liable for and made to pay all income taxes due on the
income reccived by them and that if they failed or refused to Sa,v these taxes, all of
their property would be distrained by the Government of the United States to effect
collection of such taxes, and they believed and as reasonable business men had a
right to believe that the same steps would be laken by the United Statea to effect
or permit collection of moneys paid as taxes for enemy aliens as would be taken to
enforce collection of taxes a%amst American citizens. They knew that under the
. revenue laws of the United States, the failure of the three enemy aleins to return
and pag'. these income taxes expressly subjected the groperty of such enemy aliens
to the distraint of all of their property in the United States for the payment of such
taxes, ‘‘and in case of his failure to file such return the collector shall collect the
tax on such income, and all property belonging to such nonresident alien individual
shall be liable to distraint for the tax” (sec, 6 (e) of the revenue act of 1916, as amended
by the revenue act of 1917), and they believed and, as reasonable business men, had
a right to believe that with the gxqceeds of the sale of the specific pr%?erty of these

icular three enemy aliens right in the vaults of the Treasury of the United States
collection of the taxes owing to the Treasury of the United States would be efiected
out of such proceeds which under the provisions of the revenue acts was made sub-
ject to distraint for taxes. ) .

They did not anticipate and as reasonable business men had no reason to anticipate
that these plain provisions of the revenue acts of the United States would be held to
be nuilified in their entirety by an obscure clause in the trading with the enemy act
directing that enemy property should be held subject to such disposition as *‘ Congress
shall direct,” and that such clause would be so construed as to impute to Congress an
intention to create in favor of enemy aliens an immunity of their property from dis-
traint for taxes while denying to American citizens all such immunity. And knowing
these facts and believing in the plain words of the revenue acts, the Americans when
they bought the stock of the corporation and paid to the United States millions of
dollars for it, believed and had a right to believe, that the income taxes due on the
income received by the three enemy aliens would be collected by the Treasury of the
United States out of the millions which they, the Americans, were delivering into the
custody of the Treasury of the United States and not out of the pockets of thems:lves
who had never received a dollar of the income, and so knowing and believing, they
the Americans, saw no reason to reduce and did not reduce the amount offered and.
paid for the stock of the corporation, .

And if by any chance the machinery of Government should work temppranli an
enforcement of the secondary, contingent surety obligation of the corporation whose
stock they were buying and they should be compelled to pa{ for the account of the
three enemy aliens, income taxes on the income received by these enemy aliens, they
knew that they were ‘‘indemnified against every person, corporation * * * or
demand whatsoever for all payments they shall make” (sec. 9 ?l‘))) of the revenue act
of 1916 as amended by the revenue act of 1917), and they knew such right of indemni-
fication against the enemy aliens so created by the revenue laws of the United States
placed the ultimate liability for the payment of these taxes upon the alien enemies and
compelled the alien enemies to reimburse them, the Americans, for such taxes so patd
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for their account. The amount of $344,102.58 is due from the enemy aliens as taxes
levied upon them by the revenue laws of the United States and to-day exists uncon-
ditionally. It is not diminished or modified one iota by the knowledge or lack of
knowledge on the part of the Americans at the time of their purchase of the stock of
the failure of the three enemy aliens to discharge their {‘us tax obligations to the
United States and the consequent secondary, contingent liability of the corporation
whose stock they were buying to pjgy the taxes owing b{ these aliens or their corpora.
tion to the United States if the Treasury failed to enforce collection against them,
Congress intended unequivocally that the ultimate payment of income taxes should
be made under all circumstances by the recipient of the income,

This case bears no relation to the ordinary case where additional taxes for prior years
are assessed against & corporation after there had been a change of ownership of &
majority of its shares, inasmuch as in the ordinary case recourse may always be had
by the corporation against the primary obligor. The trading with the enemy act in
this instance prevents both the Treasury Department and the withholding agent
from collection and consequently there is no analogy between this case of withholding
and the ordinary one.

This case can be best stated in the language of United States District Judge Knox
when he summarized the material facts and moral equities of the case then before
him as follows: .

“‘The facts of the ‘tax case’ which was begun upon September 26, 1919, may be
summarized as follows: . N

“Plaintilf, a New York corporation, alleges that all of its outstanding capital stock
was formerly owned by three citizens of (iermanv, who are the alien defendants—
Hess, Duisberg, and Mann. After the outbreak of the war all of plaintifi’s stock was
seized by the Alien Property Custodian under the provisions of the trading with the
enemy act, as the property of the aliens named. Thereafter, upon or about February
4, 1919, the stock was sold to Sterling Products, (Inc.), a West Virginia corporation,
the proceeds of sale going into the hands of the Treasurer of the United States.

“During the year 1913, and continuing up until the outbreak of the war with Ger-
many, plaintiff and the enemy defendants were parties to a contract whereby it was
obligated to pay Hess, Duisberg, and Mann, 75 per cent of all moneys which it should
receive from the right to use certain patents, formulwe, processes, etc. There' was
outstanding also between the eaid parties another contract whereby plaintiff was
obligated to pay to said enemy defendants, the sum of $1,000 each for any new patents
or formulae emanating from eaid aliens, and used or acquired by plaintiff. There was
aleo an indebtedness of large amount owned by plaintiff to the aliens upon which
interest had to be paid.

“During the period hetween 1913 and April 6, 1917, plaintiff made large annual
payments to the aliens upon account of the aforesaid obligations, but through ‘in-
advertence’ failed to withold therefrom amounts due the United States for income
taxes in respect thereto. .

‘“‘Subsequent to the acquisition of plaintiff’s stock by Sterling Praducts (Inc.). &
delinquent income tax return was filed by plaintiff with the internal Revenue Depart-
ment, and in due course plaintiff was required to pay to the Government the sum of
83‘(114 %02.50, heing the amount of taxes it had failed to withhold from Hess, Duisberg,
and Mann,

‘“The sum received by the Alien Property Custodian upon the sale of plaintifi’s
stock exceeded the taxes #o paid, which are now sought to he recovered. Upon
June 26, 1919, a claim therefor was filed with the custodian, pursuant to section 9 of
the trading with the enemy act, as amended, no application being made to the Presi-
dent for an order of payment.

* * * * » » »

“Tn each of the present suits plaintiff ‘inadvertentlv’ paid to Hess, Duisberg, and
Mann sums of money which, by virtue of the laws of the United States, it was under
no obligation to pay, but which, on the contrary, it was specifically bound to turn
over to the United States. Why then, if jurisdiction exists over the persons or property
of the aliens, should they be permitted to retain moneys to which they are not right-
fully entitled? Certainly, from a moral stand?loint, the money should be returned
to plaintiff, and in my judgment, such return should be compelled by law.”

he respective rights and liabilities of the parties under existing legislation are,
therefore, as follows: . .

1. The Treasury of the United States is entitled to collect from the three non-
resident aliens the surtaxes of over two and a half million dollars on the income in
excess of $4,000,000 raceived by the three nonresident aliens, and

2. The Americans are entitled to be reimbursed the normal taxes of over $340,000
paid by them on the $4.000,000 of income received by the three nonresident aliens,
and never paid by the aliens,

=
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Congress at the time of the enactment of the trading with the enemy act could not
foresee all the abnormal consequences which would flow from the economic disturb-
ances brought about by the World War, and by an obscure provision inserted in the
act for other purposes umntenuonal}g precluded a rectification of the plain equities
now existing. When Congress provided that the Yroperty seized from enemy aliens
and the proceeds of the sale thereof should be held subject to such disposition “as
Congress shall direct,” Congress intended merely to keep the whole eituation in
statu quo until such time as it fixed the broad policy to be followed. Congress did
not intend by this provision to preclude the collection by the Treasury of the United
States of taxes from nonresident aliens, nor did Congrese intend to nullify plain pro-
visions of the revenue acts of the United States and swrround the progerty of enemy
aliens in this country with an immunity which would preclude the collection of taxes
paid b?r.Amencan citizens for such enemy aliens, Congress, in fact, intended always
that all income taxes owing to the Treasury should be collected b¥ the Treasury and

aid ultimately always by the recipients of the income. The problem here presented
18 solely a tax problem, and despite. its ramifications is essentially one problem and
should be treated as an entirety. S. 4318 provides for the collection of income taxes
owing to the Treasury by the enemy aliens and for refundment to the Americans of
the taxes which they were unjustly compelled to pay. It effectuates the expressed
intention of Congress that ultimately always the recipient of income shall pay the
tax. This bill if enacted into law will take no money out of the Treasury, but, on the
contrary, will put large sums into the Treasury. It will, in the words of nited States
District Judge Knox, not permit the nonresident aliens ‘ toretain moneys towhich thex
are not rightfully entitled?” and which “certainly, from a moral viewpoint, * *
should be returned to plaintiff (the Americans), and in my judgment such return
should be compelled by law.*” This bill does not give to the Americans one dollar
they are not entitled legally and morally to receive; it does not take irom the non-
resident aliens one dollar they are not obligated legally and morally to pay. It
puts all parties in the exact position they would be in if they were all Americans
dealing under the peace-time laws of the United States. It is fair and just to all
parties and in accord with the highest principles of international dealing between the
n;tiolréa and private dealing between individuals, It is submitted that the bill
should pass,

Respectfully submitted.

MoNTE A”E";

LETTER FROM THE SECRETARY OF THE TREASURY.

TREASURY DEPARTMENT,
Washington, January 17, 1928,

My DEAR Senartor: I have your letter of January 12, 1923, inclosing a copy of
S, 4318, Authorizing the Secretary of the Treasury to make collections and refunds of
taxes out of the proceeds of sales of roperty held in the Treasury, and requesting an
expression of the Treasury’s views thereon.

he proposed bill provides, in brief, that where citizens of the United States or a
domestic corporation, all of the outstanding stock of which is owned by citizens of the
United States, have purchased from the United States a majority of the outstanding
shares of stock of a corporation, which shaves of stock were formerly owned by persons
who were or subsequently became alien enemies, and any additional taxes are found
to be due from such corporation for the period prior to the purchase of its stock by
American citizens or by a domestic corporation, the amount of such taxes shall be
collected by the Secretary of the Treasury out of the procecds of the sale of such shares
of stock or other property which has been deposited in the Treasury of the United
States. In cases where the tax has been assessed against and paid by the corporation
since the purchase of its stock, the amount of additional tax so collected shall be re-
funded to the corporation and shall be then collected from the Alien Property Custo-
dian out of the proceeds of the sale of the stock of the corporation or other groperty
of the alien enemy which has been deposited in the Treasury of the United States.

In view of the fact that the property or the proceeds of the sale of the property out of
which the amount of tax is to be collected by the Secretary of the Treasury are held
under the provisions of the trading with the enemy act, this proposed bill is primarily
a matter for consideration by the Alien Property Cusgodxan and the Secretary of State,
and it is suggested that it be referred to them for consideration before action is taken on
it. There are certain features of the bill, however, which affect the Treasury Depart-
ment and with which I am not in accord. ' .

. The proposed bill grants relief to citizens of the United States or domestic corpora-
tions who purchased the stock of corporations, which stock was formerly owned by
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alien eneniies. It seems to apply with equal force to cases in which the purchaser of
the stock had notice at the time for the purchase of the liability of the corporation for
additional taxes to the Government of the United States, as well as the cages in which
the tl1l)urclmm' of the stock was made without notice of any liability for additional taxes
to the Government, In those cases in which the purchaser was fully advised that
additional tax was due to the Government, this fact was, or should have been, a factor
in determining the purchase price of the stock, and there seems to be, therefore, no
equitable reason for granting the relief gou;;ht in such cases. Furthermore, even
casesin which the purchasers were not ad of the additional tax which was pending
at the time of the purchase of the stock do not differ from other cases, which frequently
arise, where additional taxes are assessed against a corporation after there has been a
change of ownership of a majority of its shares and for years prior to such change of
ownership. 1 see no special reason for granting relief in the tyge of cases covered by
the pro d bill and not granting relief in other cases in which additional taxes are
assessed against a corporation, after a change of ownership of & majority of the shares
of its stock, for years gnor to such change of ewnership. In all of these cases it would
appear that the purchaser should have advised himself prior to the purchase of the
stock of the status of the tax liability of the company and the mere fact that this matter
was not considered prior to the purchase does not seem to me to be sufficient ground
for %rangmg relief.

The bill, moreover, should make some provision for those cases in which the statute
of limitations has run against the collection of the amount of the taxes out of the pro-
ceeds of the sale of the stock. Furthermore, the bill makes no provision for cases in
which the proceeds of the sale of the stock or the other property owned by alien ene-
mies are insufficient tg(;mg' the entire tax, and it would be doubtful whethor in such
cases the bill authorized the collection of any deficiency from the corporation. More-
over, the provisions of the bill are indefinite with reference to the matter of refunding
taxes theretofore paid by the person seeking relief, in that it does not provide that the
taxes in question are not to be refunded until the Secretary has first collected such
taxes out of the proceeds of the sale of such stock and other property on deposit in the
Treasury. I think in protection to the Treasury Department there should be a specific
provision that the tax shall not be refunded to the domestic corporation unless and -
until the amount thereof is collected out of the proceeds of the sale of the stock or
other property. ..

1 am inclosing for your information a copy of a memorandum from the Commissioner
of Internal Revenue, dated January 15, 1923, as to the cases that have been settled by
:)hetlgprggﬁ of Internal Revenue or which are pending before it that will be affected

y this bill,

Not wishing to make any recommendations with regard to the bill, I have set forth
certain considerations which, in my opinion, are of significance in connection with the
matter covered by the bill.

Very truly yours,
A. W..MELLON,
Secretary of the Treasury.
Hon. PorTER J. McCUMBER,
United States Senate.

TREASURY DEPARTMENT,
BUREAU or INTERNAL REVENUE,
Washington, January 15, 1923,
Memorandum for the Secretary.

At your request I have considered the hill S. 4318 and the effect that it will have
upon cages that have been settled by the Bureau of Internal Revenue or which are
pending before it. . . .

The effect of the bill, briefly stated, is that in cases where persons have purchased
a majority of the outstanding stock of a corporation, which stock was owned by persons
who were or subsequently became enemy sliens, and any additional taxes are found
to be due from such corporation that such taxes shall be collected by the department
from the Alien Property Custodian out of the proceeds from the sale of the stock. In
cases where the tax has been assessed against and paid by tho corporation since the pur-
chase of its stuck the amount of the tax so collected shall be relunded to the corpora-
tion and shall then be collected from the Alien Property Custodian out of the proceeds
of the sale of the stock of the corporation. .

There are many cascs which will be affected by the progosed bill, but I wish to state
for you the facts in only one case, one which was considered personally by both the
solicitor of internal revenue and by me.
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In this case a domestic corporation purchased from the Alien Property Custodian
all of the stock of another domestic corporation, which stock had previously been
owned by citizens of Germany. At the time of the purchase of the stock the purchaser
was advised of the fact that the corporation was liable for additional income taxes
for prior years and also for additional taxes on royalties paid by it to German citizens
from which it had failed to withhold the income taxes as provided in the revenue laws.
The Bureau of Internal Revenue, after the purchase of the stock, made demand upon
and collected from the corporation several hundred thousand doilars representing the
tax for which it was liable on account of failure to withhold from the payments of rayal-
ties made to the German citizens. Because of the complete change of ownership of
the stock in this corporation the Burean of Internal Revenue did not assess against it
the penalty provided in the various revenue acts for its failure to withhold from these
i))ayments. After the payment of this tax the company filed a claim with the Alien

roperty Custodian to recover the amount so paid. This claim was regacted by the
Alien Property Custodian. Suit was then instituted against the Alien Property Cus-
todian and the Treasurer of the United States, in which the company sought to recover
the amount of tax paid by it out of the moneys of the German citizens taken over by
the Alien Property Custodian. An answer has been filed to this suit by the Alien
Property Custedian and the Treasurer of the United States setting up the fact that the
company had failed to withhold the tax due from the aliens and further that the
arrangement by which the money was paid to the aliens was for the purpose of avoid-
ing the tax due the United States Government. A further defense was set up that the
right of action, if any, on the part of the company, arose after August 6, 1917, and con-
sequently is not such a debt owed by an alien as is contemplated by the trading with
the enemy act. .

The corporation subsequently requested that the hureau refund to it the tax that it
had paid on account of its failure to withhold from the payments made to the German
citizens and that the amount of such taxes be collected from the Alien Property Cus-
todian. In a well-considered opinion the solicitor of internal revenue held that the
tax had properly heen collected from the domestic corporation and that it could not
now be refunded to it: furthermore, that the hureau had no authority to request or
demand the payment by the Alien Property Custodian of the amount of the tax out
of the funds in his hands of these German citizens. I personally considered the case
and concluded, in agreement with the opinion of the solicitor, that the company had no
legal right nor, in view of the fact that its stock wag purchased with knowledge of the
tax liability of the company, any equitabie claim for the refundment to it of the tax
previously paid on account of its failure to withhold from the amounts paid to the Ger-
man citizens,

This case, the facts of which are briefly stated ahove, is by no means the only one in
the department which witl be affected by the proposed hill, but it is the one with
which I am most familiar. I am advised that In guite a few cases additional taxes
have been assessed against corporations the stock of which prior to the time of the as-
sessment of the tax had been purchased from the Alien Property Custodian. In all
of these cases, of course, a refund of the amount of the tax so coliected would, under
the proposed bitl, have to be made to the corporations and the amount thereof coi-
lected from the Alien Property Custodian out of the proceeds of the sale of the stock.

D. H. Brair, Commissioner,

(Thereupon, at 11.50 o'clock a. m., the committee proceeded to the consideration
of other business.)



