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COVERING UNINSURED CHILDREN:
THE IMPACT OF THE

AUGUST 17th CHIP DIRECTIVE

WEDNESDAY, APRIL 9, 2008

U.S. SENATE,
SUBCOMMITTEE ON HEALTH CARE,

COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 2:30 p.m., in
room SD–215, Dirksen Senate Office Building, Hon. John D. Rocke-
feller IV (chairman of the subcommittee) presiding.

Present: Senators Baucus, Lincoln, Wyden, Stabenow, Salazar,
Grassley, and Hatch.

Also present: Democratic staff: Bill Dauster, Deputy Staff Direc-
tor and General Counsel; and David Schwartz, Health Counsel. Re-
publican staff: Becky Shipp, Health Policy Advisor; Jocelyn Moore,
Legislative Assistant; and Patricia DeLoatche, Legislative Health
Assistant.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The hearing will come to order.
Senator Rockefeller, the chairman of the subcommittee, was mo-

mentarily detained. He will be here very soon and asked me to
begin the hearing, and I will do so. As soon as he arrives, then he
will certainly take over.

The poet Maya Angelou wrote: ‘‘Children’s talent to endure stems
from their ignorance of alternatives.’’ For better or worse, we
grownups have often known alternatives. We seek a better future
for our kids, and that is what the State Children’s Health Insur-
ance Program, CHIP, is all about.

I am pleased that the Subcommittee on Health Care has con-
vened this hearing to talk about CHIP. The CHIP program pro-
vides access to health care for poor kids. At 11 years, CHIP is a
relatively young program. Despite its youth, CHIP has achieved
great success. It has cut the number of kids without health insur-
ance by over one-third and has given millions of kids a better fu-
ture.

Kids without health insurance often do not get the care they
need. Kids who do not get medical care are more likely to miss
school or to do poorly in school. This makes it harder for these kids
to get good jobs if, and when, they finish school.
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The effects of kids going without health care are significant and
far-reaching. After 10 successful years of providing poor kids with
health insurance, CHIP came up for reauthorization last year.
There was a great deal of interest and excitement at the oppor-
tunity to expand on the success of the program.

I made reauthorization of the program the committee’s top
health care priority last year and was glad to work with colleagues
from both sides of the aisle, and Senators Grassley, Rockefeller,
Hatch and I together crafted a bill that would strengthen and
renew this vital program and we brought it to the committee. I can
tell you here parenthetically, I do not ever remember working as
hard on any subject as we did then. Senators Rockefeller, Hatch,
myself, and Senator Grassley were time and time again in my of-
fice, and the staffs, the same. Boy, we worked hard to get the re-
sult that we finally got.

We then went to the Senate floor. Then we negotiated with the
House. The whole time, we were fighting to cover more kids. We
sought to give millions of kids a better future.

Congress agreed that it wanted to cover more kids. Congress
passed two reauthorization bills that had strong support from both
parties. Unfortunately, the President did not agree. The President
apparently did not feel that expanding access to health care for
poor kids was the right goal. He, therefore, vetoed both of the reau-
thorization bills that Congress sent him.

Rather than let this important program lapse, Congress extended
the program as it currently exists through March of next year. But
our fight to cover more kids is not over. Senators Grassley, Rocke-
feller, Hatch, and I, and many other members of the Congress con-
tinue to care a great deal about the future success of CHIP.

We remain committed to reauthorize the program in a way that
will increase the number of kids covered. We still seek to give mil-
lions of kids a better future. That commitment is at the heart of
my concerns about the letter that CMS sent to the States on Au-
gust 17, 2007. The so-called CHIP directive will limit enrollment,
and that is the wrong direction. It will limit States’ ability to pro-
vide their poor kids with access to health care, and that is the
wrong approach.

The restrictive nature of the policies in the directive will leave
States little flexibility to expand CHIP coverage in the ways Con-
gress intended when it created the program in 1997 or in ways that
CMS has approved since then. Quite simply, proposing hurdles to
CHIP coverage means that fewer kids will get the health care that
they need. It denies millions of kids that better future.

Now, some may think that the August 17th directive will not
have much of an impact. For them, let me tell you about the situa-
tion in my home State of Montana. Folks in Montana would like
to expand CHIP eligibility as a way to provide more kids with ac-
cess to health care. There is a ballot initiative under development
that would raise CHIP eligibility to 250 percent of poverty. That
would be an expansion from Montana’s current level of 185 percent
of poverty. Such an increase would add nearly 30,000 kids to the
rolls in Montana. Last month, Montana’s CHIP enrollment was
just over 16,000. Montana is poised to almost double its CHIP en-
rollment. Montana is poised to dramatically decrease the number
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of uninsured Montana kids. Montana is poised to give thousands
of kids a better future.

But the August 17th directive has Montanans nervous. Mon-
tanans are worried that the directive will prevent the expansion.
Montanans are nervous that the administration will keep almost
30,000 kids in our State uninsured. I cannot understand why the
administration issued the CHIP directive. There are questions
about the process by which it was issued, and there are also ques-
tions about which data are right. I just want to know why covering
more kids, whether it is 30,000 Montana kids or kids anywhere in
the country, is not a good idea.

I hope that this hearing can help us to understand the CHIP di-
rective. I believe that we should help our poor kids by providing
them access to health care. A clear majority of Congress believes
that, and the clear majority of American people believe that. The
CHIP directive goes in the wrong direction. It restricts coverage
when we should insure as many kids as we can. We need to pro-
vide—not prevent—access to health care.

So let us try to figure out how we can get back to the idea of
covering more kids. Let us try to get back to the idea of giving mil-
lions of kids a better future because, as we all should know, there
really should be no alternative.

Our illustrious subcommittee chairman has arrived.
Senator ROCKEFELLER. Thank you, Senator Baucus.
I need a few minutes to get organized. Why don’t you go ahead,

Senator Grassley?

OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM IOWA

Senator GRASSLEY. Thank you. The subject matter of this hear-
ing is perfectly legitimate and appropriate, and I am glad to dis-
cuss the issues that need to be discussed. I am a little disappointed
in the detraction from the bipartisan way that we approach most
things on this committee. I am not going to dwell on that, except
to say it is disappointing. I know it is not characteristic of every-
thing this committee does.

That being said, I am supportive of the efforts of any member of
Congress—particularly members of this committee—to have ques-
tions answered. I am hopeful that this hearing will result in mem-
bers getting answers to questions that they have about the State
Health Official letter that was sent by the Centers for Medicare
and Medicaid Services on August 17th last year.

I do not have fundamental disagreements with the goal of the
August 17th directive. While I do have some questions about how
the policy would work, I think the intent of the letter is laudable.
Before a State can expand to cover kids with higher incomes, they
have to cover their poor kids first. It makes absolutely no sense to
me that a State that is not covering poor kids should expand their
program to cover higher-income kids. States should be covering
their lower-income kids first. Now, that is just common sense to
me. Beyond just being common sense, we also know that coverage
of higher-income kids leads to what we call crowd-out for kids with
private insurance.
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Now, think about that for a second. If we do not require States
to cover their low-income kids first, a State can cover higher-
income kids while lower-income kids still go without coverage. Such
a State would be devoting resources then to finding and covering
those higher-income kids, and then another higher-income kid
could lose private coverage through the crowd-out effect.

When tax dollars are spent to provide coverage to someone who
was already covered, that does not make any sense either. It is not
an effective use then of scare Federal dollars. Letting that continue
makes no sense whatsoever. I am pleased that this hearing in-
cludes witnesses then who will testify on the underlying issue at
the core of the August 17th directive, that is, the issue of ‘‘crowd-
out.’’

Crowd-out occurs when families give up, or do not take, private
health insurance in lieu of enrolling in public coverage. As we
learned from the excellent report from the Congressional Budget
Office, crowd-out is a particularly acute problem in the SCHIP pro-
gram because crowd-out occurs more frequently at higher income
levels.

The report also concludes that, ‘‘in general, expanding the pro-
gram to children in higher-income families is likely to generate
more than an offsetting reduction in private coverage than expand-
ing the programs to more children in low-income families.’’

CBO estimates that ‘‘the reduction in private coverage among
children is between a quarter and a half of the increase in public
coverage resulting from SCHIP. In other words, for every 100 chil-
dren who enroll as a result of SCHIP, there is a corresponding re-
duction in private coverage of between 20 and 50 children.’’

This high incidence of crowd-out is problematic for many reasons.
It makes it more difficult for employers to offer health insurance
coverage, and it inappropriately uses tax dollars to fund coverage
that could have been provided by, or from, an employer.

Concern about crowd-out is not a new issue, and it is certainly
not a new subject of a directive letter from an administration. I
have here, Mr. Chairman, a ‘‘Dear State Official’’ letter sent out
February 13, 1998 by, obviously, the Clinton administration. I
would like to read some excerpts from this letter. The purpose of
this letter is ‘‘to provide guidance on the standards that the De-
partment of Health and Human Services will use to evaluate State
strategies to prevent this type of substitution of coverage.’’

The letter also states, quoting again from the 1998 letter, ‘‘The
crowd-out concerns increase at higher levels of poverty and the De-
partment will be applying greater scrutiny in these cases.’’ And an
additional quote: ‘‘After a reasonable period of time the Depart-
ment will review States’ procedure to limit substitution. If this re-
view shows that they have not adequately addressed substitution,
the Department may require States to alter their plans.’’ That is
from that 1998 letter.

Therefore, under the criteria established during the Clinton ad-
ministration, it is appropriate for issues of crowd-out to be ad-
dressed by the administration, and States were put on notice that
they could expect further efforts to address crowd-out should cur-
rent policies and procedures prove inadequate.
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I hope this will be a constructive and informative hearing. I hope
that members will not be drawn into protracted discussion about
what did or did not happen last year during consideration of
SCHIP. I worked on that. I am sorry we did not get a bill to the
President for signature, or even the overriding of a veto, but we did
not, so going back on that will not be productive. I hope that mem-
bers will focus on moving forward in a positive, bipartisan manner
to cover eligible but uninsured kids.

Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Senator Grassley. I want to

respond on that crowd-out, but not now. We will wait until we get
into the discussion.

Senator GRASSLEY. I am going to have to leave in 15 minutes, so,
if you want me to hear something, I would appreciate hearing it
from you right now, or I will listen on television.

Senator ROCKEFELLER. I have a 35-minute speech.
Senator GRASSLEY. All right. Then I will wait and talk to you pri-

vately.
Senator ROCKEFELLER. All right.
Senator HATCH. Could I leave while you give your 35-minute

speech? [Laughter.]
Senator ROCKEFELLER. No. No. No.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER IV,
A U.S. SENATOR FROM WEST VIRGINIA, CHAIRMAN, SUB-
COMMITTEE ON HEALTH CARE, COMMITTEE ON FINANCE

Senator ROCKEFELLER. I am very grateful, obviously, to each of
our witnesses and those who will follow, but I would especially like
to thank Mr. and Mrs. Novak, who are here, who came all the way
from Lebanon, OH. CHIP was created for people like the Novaks,
hardworking Americans who cannot afford health insurance for
their children. I thank them for coming here to share their family’s
experience, which they will do.

When it comes to reducing the number of uninsured children,
States are on the front lines of delivering comprehensive and af-
fordable health care. They know what works best in their indi-
vidual States and have developed innovative, and for the most part
laudable, proposals for guaranteeing coverage for children.

A cornerstone of the Children’s Health Insurance Program has
always been State flexibility. In a time of growing economic uncer-
tainty—putting it mildly—we should be making it easier, not hard-
er, for States to cover these working families who are in need of
assistance.

This is particularly true since many employers may be reducing
private coverage because of those same declining economic cir-
cumstances. That is why I am so frustrated with the administra-
tion’s August 17th directive that has placed an unattainable man-
date on States, a flat-out unattainable mandate on the States,
knowingly so.

In my judgment, its aim is simple: to make it virtually impos-
sible to provide greater access to health insurance for children.
This is repugnant. To be blunt, the August 17th directive is a solu-
tion to a problem that does not exist except in the minds of Wash-
ington bureaucrats or those who are ideologically inclined.
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It is clear to this Senator, and a great many others on this com-
mittee, that the real genesis for the directive can be found in last
year’s CHIP reauthorization negotiations. When the Bush adminis-
tration realized it was not going to get its way because both Houses
had passed this bill, because of the overwhelming bipartisan major-
ity, they resorted to the only options left open to them, and that
was the veto, which is a very clear option, and an administrative
fiat which would take effect, the veto notwithstanding.

With the stroke of a pen and for less than $100 in postage, the
administration has unleashed a tidal wave of financial uncertainty
that will be measured in the loss of billions of dollars in State aid,
and hundreds of thousands of children will be denied access to
health insurance.

Now, how one lives with that, I am not sure. But they decided
that they could, and they put out the August 17th directive. That
is not right. It is not fair. It represents the worst kind of partisan-
ship there is in Washington, and it is no wonder that the American
people, who overwhelmingly believe that we should be applying
health insurance to children who do not have it, think so little of
government.

No other voluntary Federal—I will say this slowly: no other vol-
untary Federal means-tested program has enrollment of 95 percent
as some kind of a formula. None other. This one alone.

Participation in the Food Stamp program is approximately 50
percent, roughly 30 percent below the participation rate for CHIP.
Only in Medicare Part B, where seniors are automatically enrolled
unless they specifically opt out by their own choice, is there a high-
er than 95 percent participation rate, and that is 95.5 percent.

My State of West Virginia has proposed an initiative to cover un-
insured children up to 300 percent of the Federal Poverty Level,
which is $52,800 a year for a family of three. The State phased in
coverage at 220 percent of the Federal Poverty Level, FPL, in Jan-
uary of 2007, but has not taken any further steps to implement the
planned expansion, which they cannot afford because of the August
17th directive.

The August 17th CHIP directive will mean that my State will
not be able to move forward with this expanded coverage, and ap-
proximately 4,000 more children will remain uninsured. This com-
mittee will hear testimony today from a number of witnesses. Some
will discuss the deeply personal impact that this directive has had
on families across the country. The administration will attempt to
explain why it believes it has the legal authority to issue this regu-
lation, and I will be quoting law, which I have never done before,
so I am kind of looking forward to that.

CBO and CRS will testify as well, along with the National Acad-
emy of State Health Policy and The Heritage Foundation, and I
look forward to hearing from all the witnesses.

I now look forward to hearing from Senator Hatch.

OPENING STATEMENT OF HON. ORRIN G. HATCH,
A U.S. SENATOR FROM UTAH

Senator HATCH. Well, thank you, Mr. Chairman.
The State Children’s Health Insurance Program, CHIP, is one of

the few programs that many of us on both sides of the aisle put
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in the category of motherhood and apple pie. In 1997, Senator Ken-
nedy, the late Senator Chafee, and you and I were able to put to-
gether a health care bill that provided care to children of the work-
ing poor, basically, people who worked, but just did not earn
enough money to get family health insurance. Today, 6 million chil-
dren have health coverage because of the CHIP program.

The Balanced Budget Act of 1997 created CHIP and it became
the glue that put that deal together. Republicans could not vote
against it because it had the balanced budget aspect, and the
Democrats could not vote against it because we had CHIP in there.
But this is a new title 21 of the Social Security Act.

Now, this program provides States with Federal matching funds
to cover uninsured low-income children in families with incomes
that are above the Medicaid eligibility levels, in other words, chil-
dren of the working poor, by and large.

When designing their CHIP programs, States may expand their
State Medicaid programs, create separate State programs, or use
a combination approach. All 50 States and the District of Columbia
have CHIP programs.

Chairman Rockefeller, when I was chairman of this sub-
committee, I think you will agree that we had two well-balanced
and thoughtful hearings on the CHIP program. Let me be clear: I
strongly believe that you as chairman, and others, have every right
to get answers to your questions regarding the August 17th CHIP
guidance letter. In fact, I have some questions about it as well.

However, I do agree with the thrust of the letter. Low-income un-
insured children below 200 percent of poverty should have health
coverage before State CHIP programs are allowed to raise their
CHIP income eligibility levels over 250 percent of the Federal Pov-
erty Level.

Two hundred percent of the Federal Poverty Level is $42,400, the
last time I checked. For a poor family of four, 250 percent of the
Federal Poverty Level would be $53,000.

Now, I want to turn to the CMS guidance letter on CHIP that
went to State health officials last August. First and foremost, when
we were writing the original CHIP legislation back in 1997, we all
agreed that the purpose of the CHIP program was to cover low-
income uninsured children. I still believe that providing coverage
of these children has to be our first priority.

Mr. Chairman, after spending way too much time with you last
year—I know you agree with that—as you recall, during last year’s
deliberations, we found that, while 6 million children were covered
by the CHIP program, another 6 million low-income children who
were either eligible for CHIP or Medicaid were still uninsured. It
is my feeling that these 6 million low-income uninsured children
should receive health care coverage first before States expand their
CHIP income eligibility levels any higher. Again, I know you agree
with that.

In my opinion, CMS attempts to achieve this goal through its Au-
gust 17th, 2007 guidance letter. Do I believe that some of the pa-
rameters laid out in this letter make it difficult for States to
achieve this goal? I have to admit that I do. I hope our witnesses
will shed some light on some of the issues that have been raised.
For example, the 95-percent threshold for States and the five cri-
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teria that States must meet on crowd-out. But in the end, do I be-
lieve that we need to provide this coverage in a way that is coordi-
nated with other sources of health benefits coverage, as stated in
the CMS letter? Of course I do.

I firmly believe that families, especially those with higher in-
comes who have other health care options, should be encouraged to
pursue them. I also believe that Congress must do everything pos-
sible to discourage crowd-out, especially when there are low-income
uninsured children who have no other private coverage options.

Again, the number-one goal of the August 17th CMS guidance
letter was to provide health care coverage to poor, uninsured chil-
dren first, something that I strongly support.

One of the most compelling points that has been made over and
over again is that the incidence of crowd-out increases from 25 per-
cent to 50 percent when higher-income families are covered by
CHIP. So it is my hope that today’s hearing will explore ways to
lower crowd-out and at the same time increase the number of low-
income uninsured children who are covered by CHIP.

Now, I look forward to hearing the testimony of today’s wit-
nesses, and am especially interested in all of your views here today
on how this guidance will impact crowd-out.

I know several of our witnesses today, especially Mr. Peterson
and Ms. Owcharenko, made special arrangements to be with us
today. I want you to please know that we are very appreciative of
that, and we greatly appreciate your efforts to be here today.

Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Senator Hatch.
And I have to apologize because I failed to recognize that Ms.

Cindy Mann, who is executive director of the Center for Children
and Families, Health Policy Institute, Georgetown University,
Washington, DC, is also going to be testifying, and I apologize to
her.

I think we should hear, first, from Mr. Dennis Smith, who is the
Director for Medicaid and State Operations, Centers for Medicare
and Medicaid Services.

STATEMENT OF DENNIS SMITH, DIRECTOR, CENTER FOR MED-
ICAID AND STATE OPERATIONS, CENTERS FOR MEDICARE
AND MEDICAID SERVICES, WASHINGTON, DC

Mr. SMITH. Thank you, Mr. Chairman, for inviting me today.
Again, it is a great pleasure to appear with the Finance Com-
mittee. I do look back with great fondness on my time with the Fi-
nance Committee, and specifically their work 10 years ago with
your leadership, the leadership of Senator Hatch, and others to cre-
ate SCHIP, which has been, I think, an outstanding success.

We have added now 7 million children in 2007 who were en-
rolled, at least for some point in time, in the SCHIP program.
Moreover, another 10 million children have been added to Med-
icaid, compared to what the enrollment numbers were 10 years
ago. This is done while the number of children in the United States
living in families below 200 percent of poverty has actually de-
clined, so the number of children has gone down while we have
added to the ranks of Medicaid and SCHIP.
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As mentioned, SCHIP was a great bipartisan compromise. In ad-
dition to defining whom the special enhanced match rate is for,
Congress created a special match rate, which now averages 70 per-
cent nationally compared to the 57 percent match rate of Medicaid.
Congress wanted to create an incentive to make certain States
would take up the SCHIP program, and time has certainly proven
that to be the case.

The Congress appropriated $40 billion over 10 years within the
initial program reauthorization, but SCHIP was never designed,
nor funded, to serve all 78 million children in the United States at
all income levels. In addition to the discussions on income eligi-
bility, Congress identified at that time and discussed the issue of
crowd-out, or the substitution of new public coverage for existing
coverage.

Ultimately, the SCHIP legislation did not adopt specific Federal
standards for preventing substitution, but it did require States to
prevent crowd-out and provided a mechanism through the State
plan review process for the Secretary to protect the Federal inter-
est in preserving existing sources of coverage.

Initially in the first few years, as States took off very quickly,
there were a handful of States that also went to higher income lev-
els. After June of 2001, basically no State expanded coverage above
the definition of the target low-income child until, again, in 2006.

After this 5-year period from 2001 to 2006 in which no State
raised its Medicaid or SCHIP eligibility level above 250 percent,
there were clearly new interests or pressures among additional
States to expand eligibility beyond the statutory definition.

Over time, it became apparent that further action was necessary
to remind States of their obligation for preventing crowd-out. An
essential question of the original debate—for whom is the enhanced
matched rate intended—reappeared for the Federal Government
over the past 2 years and is now with us today. We certainly be-
lieve we had both the authority and the obligation to act on this
matter of crowd-out.

On the SCHIP, the crowd-out data has certainly appeared to
have occurred. As 16 million children have been added to Medicaid
and SCHIP over the past decade, the percentage of children in fam-
ilies between 100 and 200 percent of the Federal poverty level with
private insurance has declined. In 1997, according to the 2006 Na-
tional Health Interview Survey, 55 percent of children in families
with income at this level had private insurance; by 2006, the per-
centage had declined to 36 percent.

At a minimum, we believe that we should not accept substitution
as inevitable and simply be indifferent to potential ways to reduce
it. I posed a number of questions in my testimony which I think
are important, to talk about crowd-out, and, with the jurisdiction
of the Finance Committee certainly over the Social Security Act
and the Internal Revenue Code, it is uniquely positioned to be hav-
ing that discussion, and again, who that 70 percent match rate is
for.

The 95-percent threshold that we set in the State Health Official
(SHO) letter of last August, we believed that that was aggressive
but, in fact, achievable. In our discussions with the States, cur-
rently there are 16 States and the District of Columbia above 250
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percent of the Federal Poverty Level. Based on our discussions
with them, at least nine of those States, based on their data and
the guidance that we have provided, will in fact meet that 95-per-
cent threshold. So, we believe it is aggressive but achievable.

Finally, I think it is also important to remember there are also
options for States. States can extend—thanks to the leadership of
Senator Grassley, particularly in the Deficit Reduction Act that
created a new eligibility group for families up to 300 percent of the
Federal Poverty Level—coverage to children with disabilities, for
example, in Medicaid. The State of New York, I think, is a very ap-
propriate example to discuss.

Again, as you realize, in New York there is no upper income
limit on children at income levels from New York. Families in New
York today, and last year before the SCHIP SHO letter came out,
were buying into the State program. The State per-member, per-
month is about $154 on average per month. So with the family con-
tribution for private coverage, the additional amount is about
$1,800, a little over $1,800 in New York, the difference between
family coverage and single coverage.

That works out to about $152 on average. So, if the State alone
were to provide just its State contribution which would have been
provided by bringing those families in to SCHIP, that State’s share,
if a family had two people, the State would be paying roughly the
same amount of money using only State dollars to buy the same
amount of coverage, and the family share itself would drop to about
$46.

So there are options for the States to consider, I believe. Cer-
tainly our work in the SHO letter, the intent is not to prevent.
Again, States can go to higher income levels if we are able to pro-
tect the integrity of the program to cover those low-income children
first before States expand to higher income levels.

Thank you, Mr. Chairman. I look forward to your questions.
Senator ROCKEFELLER. Thank you.
[The prepared statement of Mr. Smith appears in the appendix.]
Senator ROCKEFELLER. Dr. Orszag?

STATEMENT OF DR. PETER ORSZAG, DIRECTOR,
CONGRESSIONAL BUDGET OFFICE, WASHINGTON, DC

Dr. ORSZAG. Thank you very much, Mr. Chairman, Senator
Hatch, members of the subcommittee.

I am going to be brief, and I will make three main points. First,
SCHIP has significantly reduced the number of children who are
uninsured in the United States. If you look, for example, between
100 and 200 percent of poverty, that uninsurance rate fell by about
25 percent between 1996 and 2006. That is the population that was
most affected by the introduction of SCHIP, and that is where
uninsurance rates fell the most. At higher income levels, that
uninsurance rate remained roughly stable. There was also some re-
duction in uninsurance rates below 100 percent of poverty, likely
attributed to the increased take-up of Medicaid that was associated
with outreach efforts and other steps that were introduced as part
of SCHIP. So, that is the first point.

The second point is, the enrollment of children in public coverage
did not correspond to a one-for-one reduction in the number of un-
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insured kids, however, because some of the newly enrolled children
did have coverage or would have had coverage even in the absence
of the public program. Let me emphasize, almost any effort to ex-
pand government spending or to provide a tax expenditure to ex-
pand coverage will inevitably involve displacing private coverage to
some degree. In the case of SCHIP, the program provides a source
of coverage that is less expensive to enrollees and often provides
a broader range of benefits than alternative coverage, and therefore
may be more attractive to them. Our estimates suggest that, as has
already been said, of every 100 kids added to the program, some-
where between 25 and 50 would otherwise have had private cov-
erage.

My final point has to do with the August 17th directive. Let me
make a few subpoints there. First, it is important to look at the
distribution of children covered under the program. Survey and ad-
ministrative data suggest that something like 80 percent of enroll-
ees are under 200 percent of poverty, about 15 percent are between
200 and 250 percent, and perhaps 5 percent or so of beneficiaries
under SCHIP are currently above 250 percent of the poverty
threshold. So that provides some indication that, at least with re-
gard to current enrollees, the directive may not have an over-
whelming effect because it is such a small share of beneficiaries.

Second, and perhaps more importantly, our official baseline in-
volves very constrained funding levels for the program under which
the number of enrollees would actually decline over time. Against
that official baseline, the directive has little effect. Against an al-
ternative approach or against an expansion of the program if the
program were expanded, however, the directive could have a much
more significant effect. As States had the ability to expand their
programs, the directive would have more ‘‘kick’’ to it, as it were.

Finally, let me just comment very briefly on two aspects of the
test itself, or the directive itself. With regard to the 95-percent test,
which I know Mr. Peterson will talk about in more detail, my un-
derstanding is that Mr. Smith and CMS intend to apply that test
using a methodology that is consistent with administration esti-
mates of the number of uninsured children in the United States.

CBO has already written a letter to this committee, to Senator
Baucus, in July of 2007 in which we stated that we regarded the
more conventional estimates of the number of uninsured children
as ‘‘more appropriate for considering policies aimed at enrolling
more eligible children in those programs,’’ that is to say, Medicaid
and SCHIP. But be that as it may, we also have to just take the
methodology as given.

The second point that I want to make is, with regard to the spe-
cific provisions to reduce crowd-out, there is new research sug-
gesting that it is not clear that things like increased cost sharing
and expanded waiting periods actually reduce crowd-out rates. So,
I would just urge a little bit of caution in jumping to the conclusion
that some of the provisions that are proposed to reduce crowd-out
rates will actually succeed in doing so, given that the existing re-
search is raising questions about whether they are effective.

Thank you very much, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Dr. Orszag.
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[The prepared statement of Dr. Orszag appears in the appendix.]
Senator ROCKEFELLER. Mr. Peterson?

STATEMENT OF CHRIS L. PETERSON, SPECIALIST IN HEALTH
CARE FINANCING, DOMESTIC SOCIAL POLICY DIVISION,
CONGRESSIONAL RESEARCH SERVICE, WASHINGTON, DC

Mr. PETERSON. Chairman Rockefeller, Senator Hatch.
Senator ROCKEFELLER. I apologize. Dr. Orszag is Director of the

Congressional Budget Office. Dennis Smith, we already know, is
from CMS. And you, sir, are a specialist in Health Care Financing,
Democratic Social Policy Division, Congressional Research Service.

Mr. PETERSON. Domestic Social Policy, not Democratic. [Laugh-
ter.] I will leave that alone.

Senator ROCKEFELLER. It must be the season. [Laughter.] My
apologies.

Mr. PETERSON. Thank you.
The August 17th letter being discussed today lists six require-

ments for States seeking to enroll children with income above 250
percent of poverty. Four of these require States to make sub-
stantive changes to their SCHIP programs or to comply with new
administrative mandates. The other two require States to assure
they meet certain program impact measurements. My testimony fo-
cuses exclusively on one of those two, what I will call the 95-
percent test, which has been alluded to earlier.

This test is that the State must make assurances that it has ‘‘en-
rolled at least 95 percent of children below 200 percent of poverty
who are eligible for CHIP or Medicaid.’’ The policy goal of the test
appears to be that States should ensure adequate coverage of eligi-
ble low-income children before permitting coverage of higher-
income children. Although this may be a desirable goal, sound pro-
gram evaluation also requires the use of measurement standards
that are clear and valid.

If the standards are clear, then States would know generally
what methods and sources of data are or are not acceptable. It
would also help ensure a transparent, equitable review process
with less potential for arbitrary approvals or disapprovals. How-
ever, such standards have not yet been made clear by CMS.

Nevertheless, CRS has provided two examples in the written tes-
timony of attempts States might make to demonstrate they are
meeting the 95-percent test. Although it is unclear whether CMS
would approve them, or indeed whether they should, these analyses
are based on the Census Bureau’s Current Population Survey, the
only source of data providing State-level estimates for all 50 States
on children’s health insurance and family income.

The CPS estimates of uninsurance among low-income kids are
currently used to determine States’ SCHIP allotment. Although the
published estimates indicate that no State covers 95 percent, if one
factors in the survey’s margins of error, as in Table 1 of my testi-
mony, 18 States could claim that the 95 percent level has been
reached, including 8 of the 17 currently affected States.

Even so, there are fundamental concerns with the CPS’s insur-
ance estimates beyond the typical margins of error. For example,
the CPS is known to under-count Medicaid and CHIP enrollment
by several million people. Moreover, CMS said in the letter that the
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95-percent test is to be calculated among low-income children who
are eligible for CHIP or Medicaid.

Now, no national survey asks respondents whether they are eligi-
ble for Medicaid or CHIP. For example, the CPS does not ask non-
citizens whether they are in the country legally, which is a factor
in determining one’s eligibility. Thus, to estimate how many unin-
sured children are eligible for public coverage, analysts have to
make adjustments to the data. Not surprisingly, different adjust-
ments yield different results.

For meeting the 95-percent test, CMS correctly noted that with
data adjustments for individuals’ immigration status and the Med-
icaid under-count, ‘‘a number of States are likely to meet the 95-
percent threshold.’’ So, as shown in Table 2 of my testimony, CRS
did an analysis to adjust for these two factors as a State might do.
The results were that nearly every State appeared to have enrolled
more than 100 percent of eligible low-income children. Obviously,
this result lacks face validity, although it is not clear whether CMS
would accept or reject such a result.

Although additional—and arguably justifiable—adjustments
could be made until every State is between 95 percent and 100 per-
cent, all these adjustments raise questions about the final validity
of such results.

I hope my testimony has been useful in framing some of the
issues about whether the 95-percent test is a valid absolute stand-
ard and, if it is appropriate, about the transparency and clarity
that should be provided to States having to perform such tests, es-
pecially given the existing data and methods.

Thank you.
Senator ROCKEFELLER. Thank you very much. Again, my apolo-

gies.
[The prepared statement of Mr. Peterson appears in the appen-

dix.]
Senator ROCKEFELLER. I would like to start off with a question

for Dr. Orszag.
Dr. ORSZAG. All right.
Senator ROCKEFELLER. The title of my question is ‘‘fuzzy math.’’
Dr. ORSZAG. Not mine, right?
Senator ROCKEFELLER. Not on your part.
Dr. ORSZAG. All right.
Senator ROCKEFELLER. The purpose of the question is to point

out how the administration uses data inconsistently in order to fit
whatever point they want to make. If I recall correctly, did CBO
not issue a letter to Congress explaining why the administration’s
estimates were not an appropriate measure of the number of eligi-
ble, but unenrolled, children? What were some of the problems with
those estimates?

Dr. ORSZAG. This refers to the July 2007 letter that we did send.
I think perhaps the biggest issue involved the concept behind the
figure. In particular, take two kids, one of them is insured for the
first half of the year, and the second of whom is insured for the
second half of the year.

Under the administration’s approach, both of those kids are sort
of counted as fully covered for the whole year, even though one
might think that, since they are each uninsured half the year, that
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there would be some policy interest, perhaps, in picking those kids
up during the uninsured period. That is a big difference between
the more traditional estimates in the literature and the roughly
one million estimate that the administration issued. There are also
some other methodological differences. So the ever-insured versus
insured-during-a-month is a big conceptual difference and, in our
judgment, for the purposes of evaluating programs like SCHIP and
Medicaid, the figures that are at a point in time or are interpreted
at a point in time are more appropriate.

Senator ROCKEFELLER. Thank you.
Now, to follow up with a point that Mr. Peterson made, the ad-

ministration is claiming that States can, in fact, meet the 95-
percent participation rate standard, citing estimates that many
States have participation rates in excess of 95 percent.

I would like, before I complete the question, to make a point
there. There is no way on earth—and I was a Governor for 8
years—that I could possibly conceive of getting 95 percent of West
Virginians below the level of 200 percent of poverty signed up for
this program. It just cannot happen. We have tried every single ap-
proach. This came in after I was Governor, obviously, but we tried
everything. School Lunch programs, all the ways we could out-
reach. You cannot do it.

Some of them may not want it because their parents may be
afraid of what they are getting into, because a lot of people are
afraid of health care and often turn down opportunities for health
care for fear that, although they have enough bad news in their
life, they may have to take a chance on something new. So, I just
want to sort of stipulate that.

Are you familiar with the methodology that CMS is using, and
do you find their methodology reasonable, and do you find any
methodology to be credible that produces a participation rate in ex-
cess of 100 percent? That does seem to be a galactic goal.

Dr. ORSZAG. Are you asking me?
Senator ROCKEFELLER. I am asking you.
Dr. ORSZAG. As CBO has already said, our view is that, for the

purposes of evaluating programs like SCHIP and Medicaid, that
more traditional estimates, which would not in general generate re-
sults anywhere close to 95 percent for the majority of States, would
be more appropriate. That having been said, we are in the position
of, for purposes of evaluating the impact of the directive, having to
simply look at what the administration is intending to do.

It reminds me of the joke about the guy who won a lottery by
picking the number 36. Someone said, why did you pick 36? He
said, well, I have six grandkids and their average age is seven, and
six times seven is 36. I do not know what to do with that, other
than to say he won the lottery. [Laughter.]

Similarly, if the administration is going to apply a standard,
however defined, in which the 95-percent test in general does not
bind, we have to predict basically what the administration intends
to do and how it will be applied. It is not up to us to evaluate
whether it is or is not a reasonable interpretation.

Senator ROCKEFELLER. I thank you, sir. My time is up.
Senator Hatch is not here. Senator Wyden is.
Senator WYDEN. Here is Senator Hatch.
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Senator ROCKEFELLER. Senator Hatch comes first. Good timing,
sir.

Senator HATCH. I apologize for slipping out on everybody. I want
to apologize for the noisy phone.

Mr. Smith, let me just start with you. Would you like to respond
to Dr. Orszag’s comments regarding the five strategies to reduce
crowd-out included in the guidance letter? How did CMS develop
these five strategies and determine their effectiveness? And I will
ask an additional question. Are there other areas that CMS could
consider to reduce the crowd-out?

Mr. SMITH. Thank you, Senator Hatch. A couple of things. One,
to first stress that we believe we have the authority to act, even
without doing the August 17th letter. We could have simply dis-
approved it and moved on from there.

We believed it would have been more beneficial, though, to
States to actually issue the guidance for what we would be expect-
ing and to evaluate how we would act, and furthermore giving
States a year to come into compliance, to give them time to make
adjustments, to do things, as we have been discussing, to be able
to demonstrate they meet the 95-percent level, for example.

The 95-percent threshold. Again, we talked about the Medicaid
under-count. That Medicaid under-count is not a trivial amount.
The CPS data for the last year and the most recent ever-enrolled
data counted 20.7 million kids in Medicaid. They do not even count
SCHIP. They do not have an indicator for SCHIP.

Our administrative data, two sources of the administrative data
backed both by the statistical enrollment data and by the statis-
tical information survey, show we have 36 million kids in the most
recent count. So, there is a difference of 16 million right off the bat.

Why we believed 95 percent was achievable also was the work
that the Urban Institute did for us last summer. Again, those re-
searchers did, I think, the most rigorous research that has been
done, looking at these numbers and where they came from. They
not only took CPS data, but our data. They looked at specific
States, a sample of them. I think they have the most sophisticated
simulation model that anybody has been able to use.

So again, we based it on what we believed to be good, solid re-
search and data. The difference between ever-enrolled and a point
in time, people can say, well, we should have picked point in time
rather than ever-enrolled. I think CRS actually produced a paper
last year, again saying the Urban Institute study was invalid,
using ever-enrolled.

We believed ever-enrolled was the right one to do, because,
again, the obligation is for the State to do outreach to find that
child. So the State, from our perspective, if they went and found
the child, did their job. They went and enrolled that child. They did
the outreach work. Meeting the ever-enrolled target, I thought, was
the most important one.

In terms of the other criteria on uninsurance, the States that we
have talked about, making certain there had not been a decline in
private insurance, again, the States in our sample in these first 17
States, more than half of those States are indicating that that is
not an issue for them, that they can demonstrate that that decline
has not occurred in their State.
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The issue of cost sharing, I think, again, is very important. Have
you created an incentive that the difference between the costs of
private insurance and public insurance is so vast, are you actually
creating an incentive to drop the care?

I mentioned in my New York example, again, $154 a month for
a family at 400 percent of poverty, and many families are already
signing up. They already believed that that was a good deal. So the
issue is, does that 70 percent, or in this case in New York, did the
Federal dollars start replacing those dollars for something someone
already believed was a good investment?

The period of uninsurance. That clearly has been probably the
most controversial. The waiting period, again, was based on—in
1998 the Clinton administration had identified that as a strategy.
I think that strategy had been used by individual States as well.
At least five States, at least some point in time, have used a period
of uninsurance of 12 months.

That is not meant to be punitive, it was meant to be preventa-
tive, again to say, if you have private insurance—and what we are
talking about also, Senator, is group insurance. We are not talking
about coverage purchased in the individual market, which tends to
be even higher yet, from group insurance. Those crowd-out provi-
sions are about group insurance.

We believe that, if you have that available to you, families typi-
cally pay a somewhat higher percentage of the cost of family cov-
erage rather than the single coverage of the employer. But again,
we believed that those higher income levels—again, we are talking
about families making in excess of $53,000, now—are reasonable
criteria to, again, protect, who is that enhanced match rate for?

Senator HATCH. My time is up. That was a very good answer, but
you took up all my time. [Laughter.]

Mr. SMITH. Is that why it was a good answer?
Senator HATCH. Sure. I would love to hear you.
Mr. PETERSON. Could I just respond? Because he mentioned our

memo. The CRS did not, on that memo, say they did the right, best
thing here. What we said, and Peter alluded to this, we were asked
to explain some of these differences. Look, the administration is
saying 1.1 million, we are hearing 6 million. What is going on here?
In our memo, we simply explained why these differences occur.
Peter alluded to one, and that is that we are talking about different
time periods, different lengths of uninsurance.

In addition, and as I alluded to in my testimony, if you make dif-
ferent adjustments to the data, you are going to get different re-
sults. That is also what occurred. The 6 million number you hear
is adjusting a little bit for the Medicaid under-count, but the 1.1
million comes from eliminating the Medicaid under-count.

That means you are turning, in the data, Medicaid coverage on
for everybody until you match the administrative totals. The result
of that is you get nearly 100-percent coverage, which, Senator
Rockefeller, you mentioned that, even though this might be pos-
sible on paper, it may be unrealistic to think that this is really oc-
curring on the ground.

Senator ROCKEFELLER. Thank you, sir.
Senator Wyden?
Senator WYDEN. Thank you very much, Mr. Chairman.
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Mr. Smith, as much as anybody, I believe in a strong role for the
private sector in American health care. I have legislation with
seven Democrats and seven Republicans to do that. Until we have
reform, I am just very concerned that vulnerable kids are going to
fall between the cracks, and that is going to happen particularly
with this waiting period that you all have imposed.

So what I want to do is sort of unpack how this might work in
the real world. I know, Dr. Orszag, you have done a lot of research
into economic incentives as they relate to the uninsured. I think
my first question to you is, what is going to happen during this
waiting period, because it would seem to me that this could result
in a cost shift so that kids who might otherwise have been covered
with the Children’s Health Insurance Program could end up going
to hospital emergency rooms.

In other words, where do they go during that 1-year waiting pe-
riod? I am sure that you may not have exhaustive analyses of this,
but based on your research in this area, what happens to the kids
in those families during that 1-year waiting period?

Dr. ORSZAG. Well, not based on any specific research, but it will
be the case that some of those kids will wind up in emergency
rooms because they are not covered otherwise in the meantime.

Senator WYDEN. I appreciate that answer. I would like to follow
up with you on the research, because I will tell you, Mr. Smith, as
sure as the night follows the day, those kids are going to get sick.
They are going to have nowhere to turn, and I believe they are
going to go to hospital emergency rooms. That is one of the reasons
that your policy is so flawed and why I strongly support you,
Chairman Rockefeller, in your efforts to turn it around.

One other question for you, Dr. Orszag, and then I will be happy
to go to the folks at CRS. Tell me a bit more about your research
on—I think I copied it down right—increased cost sharing does not
increase the crowd-out rates.

Dr. ORSZAG. It does not reduce it.
Senator WYDEN. It does not reduce it.
Dr. ORSZAG. Yes. Much of the best work that has been done on

crowd-out has been done by an MIT professor by the name of Jona-
than Gruber. His most recent evidence on this question does sug-
gest that increased cost sharing does not reduce the crowd-out rate.
The reason is, when you have more cost sharing you discourage en-
rollment. You are discouraging it for two types of people, the people
who would otherwise be uninsured and the people who would oth-
erwise have private coverage.

It is really the ratio between those two and whether you are af-
fecting one more than the other that will affect the crowd-out rate.
Again, his evidence suggests that you are not having any signifi-
cant effect in terms of reducing crowd-out rates by imposing more
cost sharing. What you are doing instead is reducing enrollment
rates in the program.

Senator WYDEN. Another area that I am going to want to explore
with you further, and I will do in a couple of minutes because I
think in this area, again, the administration is looking at a flawed
policy. You can hurt poor people because they are going to have
these extra costs, and it does not look to me like you are doing
much to promote the private sector’s role in health care either. So,
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we are going to want to ask you some more questions about that
as well.

Let me turn to the gentleman from the Congressional Research
Service. I probably use you all in health care as much as anybody,
so you ought to have the last word.

Mr. PETERSON. I would just want to comment on your first ques-
tion. The folks at the Agency for Healthcare Research and Quality
did a paper where they said, let us just imagine that SCHIP went
away. Of course, that is just a little bit beyond the pale. But the
point was to illustrate that at least a portion of those Federal dol-
lars would still get paid in some way, as you are suggesting. So
these kids are no longer in the program, in an SCHIP program, be-
cause of the waiting period, but that does not mean that those Fed-
eral dollars are not spent in some way that may be less efficient
in terms of their care as well.

Senator WYDEN. Well, it sounds like you are being too logical,
and heaven forbid that logic break out. That, of course, is some-
thing by Federal law that is required. By Federal law, hospitals are
required to take people who show up at the doors. For the reasons
I have outlined, as a result of this administration’s policy, which
I think is contrary to the good work of Senator Rockefeller and
Senator Hatch—this has been a bipartisan approach from the very
beginning. It is the only way we ever get anything important done
in health. I hope that the two of you can once again prevail on this
point.

Dr. Orszag, did you want to add anything?
Dr. ORSZAG. I just wanted to add very briefly that, while there

will be those cases, I do not want to leave the impression that Fed-
eral costs are the same. Basically there would be some hospital vis-
its and other extreme cases, but when you cover fewer kids under
SCHIP, Federal costs are lower than they otherwise would be.

Senator WYDEN. Fair enough.
Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Senator Wyden.
Now I believe it is Senator Stabenow.
Senator STABENOW. Thank you, Mr. Chairman. First, also, thank

you to you and Senator Hatch, Senator Baucus, and Senator Grass-
ley for the really excellent work that has been done on SCHIP.

We have been talking a lot about words like ‘‘crowd-out,’’ all
kinds of words. I would like to just bring this down to home. What
this policy does, Mr. Smith, is say to a mom with two children who
makes $33,000 a year, that the State would not have the option of
helping them without going through all this directive and waiting
a year—a year—in a child’s life before being able to get health
care.

So I think we need to bring it down to, first of all, the real num-
bers about what this means. We also know that for that mom and
two kids, it is reasonable—probably conservative—to say that, if
she were going to go out and buy this insurance in the private sec-
tor, just an individual policy, she would spend at least $1,000 a
month. If she has a special needs child, as I know our witnesses
have, $1,500, $1,800 a month. So, let us say conservatively $1,000
a month. That is $12,000 a year that you deduct from the $33,000
income. So that is what we are talking about.
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We are talking about basically taking more than a third of the
income coming in from a mom with two children. Based on our
Federal Poverty Level numbers, 200 percent of poverty is $32,454,
so anything above that $32,454. That is the situation that a mom
with two kids finds herself in.

Let me go to, Senator Wyden was talked briefly about use of
emergency rooms. Let me just share a real-world experience for us
in Michigan, with a lot of employer-based health care. Employer-
based health care has gone down, not because families want it to
go down, it is going down because of the cost of health care, be-
cause of global competition, because of a number of things.

More and more families are using the emergency room. When
they use the emergency room they get treated, as they should, by
the hospital, and then those costs get rolled over onto employers
who see their rates go up and then more of them drop people from
insurance, not because they want to but because they are in a ter-
rible situation.

So one of the things that I would like an answer to, you had here
as one of your criteria that States must certify that coverage levels
under employer-sponsored health insurance have not fallen by
more than 2 percentage points over the previous 2 years, when in
fact employer-based coverage has fallen by 5 percent nationally,
more than that, certainly, in my home State where employers, for
years, have done the right thing.

At the same time, uninsured children, the percentages, have
gone up in the last decade. So my question is, what is the rationale
for creating a provision that says, if there is a decline in employer-
based health insurance because of the economy, that a State cannot
step in to help the children who have been affected by that decline?

Mr. SMITH. Thank you, Senator. A couple of different things, if
I may. Again, in your example of the mom with two kids, if she
is below 250 percent of poverty, then the policies do not affect her.
If she is above 250 percent of poverty and she had private indi-
vidual insurance, it does not affect her either. The crowd-out is
about private insurance through the employer market.

In terms of what we were trying to look at, how do the States,
looking at that indicator that you made reference to in terms of pri-
vate insurance not declining, again, we have looked at it from a
couple of different perspectives. We do believe States do have some
impact on the private market.

I think that you have examples. Governor Schwarzenegger, for
example, in health care reform last year talked about the MediCAL
rates being so low that it was contributing to the cost of private
insurance on everybody else, I think around 17 percent. Everyone
with private insurance was paying that additional amount because
MediCAL was so low. You have other States, New York on the op-
posite end, where health care is so high it is also having an impact.

So we do believe that States have an impact on their market for
the cost of health insurance, cost of health insurance being a prime
driver in terms of whether or not insurance will be taken up.
Again, this was a criterion that we looked at. In the 17 States that
are involved, as I said, a majority are saying that has no impact.
Private insurance has not gone down in those States, so we have
not believed that to be a factor.
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Senator STABENOW. So what are you saying to States like mine
where, in fact, private insurance has gone down and our State is
attempting to address that? It is actually looking to CMS for ap-
proval to be able to do something to help that. We really have not
answered the question in terms of why the decline in employer-
based insurance is relevant to this situation. I mean, if the
employer-based insurance is going down, you are saying it is be-
cause they have a Children’s Health Insurance Plan in their State?

Mr. SMITH. Again, what we were trying to look at as an indi-
cator, this impacts the relationship between public coverage and
private coverage. I think there is a relationship. Our criteria that
we placed in there were, again, to help the States to explain to us
what was going on in their market. The States that are currently
at 250 percent or above seem to indicate at this point that that is
not going to be an issue for them.

Senator STABENOW. I would just say—and I am sorry I have gone
over. I am sorry, Mr. Chairman. I just want to say for the record,
though, that I think it is also important to note that the congres-
sionally mandated 10-State evaluation of Children’s Health Insur-
ance, while it found that 28 percent of the newly enrolled children
had had coverage before, half of them had lost private insurance
coverage for involuntary reasons. In other words, the parent lost
their job or they became divorced, or et cetera, et cetera.

Mr. Chairman, I will stop at this point. I find this to be a very
unfortunate discussion in terms of a very unfortunate directive
with no input before it happened, no ability for us to discuss some-
thing that makes sense for families, and it is very, very disturbing
to me. Thank you.

Senator ROCKEFELLER. Thank you, Senator Stabenow.
And now, Senator Lincoln.
Senator LINCOLN. Thank you, Mr. Chairman. And thank you for

bringing us together. As Senator Stabenow has mentioned, I think
a lot of us are very concerned and troubled. With all the hard work
that we have tried to put into bringing about a bipartisan resolu-
tion to the CHIP extension and the tremendous opportunity we
have to cover more of our hardworking American families and their
children, it just gets more and more frustrating when we continue
to see the number of uninsured growing in our country.

We know how desperate our Nation is to get its arms around
these uninsured and put them into a place where we can get a bet-
ter handle on providing them a better quality of health care and
better access, and certainly making sure that they can be insured.
So, it is frustrating to us all, I think, to see us stymied in this way.

Mr. Smith, I understand this is your last week at CMS. Is that
correct?

Mr. SMITH. Yes, Senator.
Senator LINCOLN. Well, you have been there since 2001, so that

is quite a stint you have had there. I am sorry. I came in late, Mr.
Chairman. That might have already been brought up. But thank
you for your service there.

Senator ROCKEFELLER. There was a nuanced comment.
Senator LINCOLN. All right. [Laughter.]
On the statutory authority, Mr. Smith, I just was curious be-

cause there was quote from you in the New York Times on the Au-
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gust 17th directive, to the effect that you were saying, to be con-
sistent and logical, you have to apply the criteria to Medicaid and
SCHIP, or to CHIP. Is that a correct statement? I guess if it is, is
it true that CMS is applying this same directive to Medicaid, I
guess, essentially placing a cap on an entitlement program? Is that
the intent of the comment?

Mr. SMITH. My comment, Senator, was from a policy perspective.
Again, Medicaid being for the lowest-income of all, SCHIP came
along and was built on top of Medicaid. Logically, it does not make
sense—to me, anyway—to put Medicaid back on top of SCHIP. So
from a policy perspective, it does seem to be consistent to apply the
policies evenly.

As well, going back to the original discussion and compromise of
SCHIP, I think in large part we were trying to strike a balance so
States were not necessarily tilted to Medicaid or a separate SCHIP
one way or another, even though you do deal with the entitlement
of Medicaid. There are some reasons some States went Medicaid,
some States went to SCHIP itself. But I think at the time we were
at least trying to, policy-wise, not try to tilt the balance one way
or another.

Senator LINCOLN. So what I am hearing you say, I am assuming,
is that you do not believe that placing a cap on Medicaid is a
statutorily——

Mr. SMITH. Medicaid has its own distinct rules in title 19 that
do distinguish it in some respects from a separate SCHIP.

Senator LINCOLN. Well, I am operating under the assumption
that it does require congressional approval to put caps on Medicaid
as a mandatory program. Would you agree with me on that?

Mr. SMITH. To put in an upper income limit on Medicaid, the
statute works—I mean, there is an interaction between SCHIP and
Medicaid. If you are SCHIP-level, you cannot be Medicaid. There
is the definition of an optional target low-income child within Med-
icaid, so we carried over part of the definition of the target low-
income child to the Medicaid side.

As I said, from a policy perspective, if you allow Medicaid to go
higher, or again with no cap at all on eligibility, then you have cre-
ated a pathway around what I believe the intent was, again, the
enhanced match of SCHIP, which was supposed to be for a specific
population. So, if you allow Medicaid to go around SCHIP, then in
effect you are going around that relationship.

Senator LINCOLN. I am not sure you and I agree on that, but I
am not sure exactly what you are saying. So, I may come back to
it. [Laughter.]

Let me see here. I had another question for you.
With Secretary Leavitt’s admission that HHS did not have the

authority to stop proposed expansion, he sent a letter to Senator
Grassley saying that, under those current relations, we have no au-
thority to disapprove them, and that is solely based on income dis-
regards.

The Secretary indicated that he wanted to change the policy, but
he acknowledged that the law gives States great flexibility to de-
fine income. Is that what you are trying to say to me? I mean, in
light of those statements, I guess—I do not know. I am confused
here. It seems like just a few weeks short of that, or maybe a few
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weeks later, CMS discovered it really could reject States’ requests
to cover children above 250 percent of the Federal Poverty Level.
So was there confusion there?

Mr. SMITH. I hope not, but if there is, I will try to explain. I
think that the discussion at the time and the inquiry at the time
was specifically about the Secretary’s authority to disapprove a
plan amendment just based on the Secretary’s authority. The re-
sponse was, because family income was left to the States and there
had not been regulations promulgated limiting that, that the over-
all authority had been delegated to the States. Again, history had
told us, States in fact had already been approved at those higher
income levels.

As I mentioned in response to another question, we could have
made potentially a different policy choice of simply taking the the-
ory that the Secretary could have disapproved it and simply dis-
approved it based on income, taking a theory that, again, the Sec-
retary had the authority to enforce on substitution and simply use
that authority, but we believed that this issue was so important
that, in fact, we should go and put out a guidance out there for the
States and for the Congress to be able to look at this issue of sub-
stitution.

Senator LINCOLN. Do you think that was because we were not
clear enough about the intent of what we wanted to happen?

Mr. SMITH. Well, again, I think there were a number of members
who were very clear that said the Secretary has absolute authority
to stop it at 200 or 250 percent of poverty. There were members
who said that very absolutely to us, and this was all sort of a moot
issue because the Secretary had the authority to act in that way.
We thought a better approach was the approach that we took.

Senator LINCOLN. Well, thanks again for your service. We appre-
ciate that.

Mr. SMITH. Thank you very much, Senator.
Senator LINCOLN. Good luck in your next endeavor.
Mr. SMITH. That is very kind of you, Senator.
Senator LINCOLN. Can I ask Dr. Orszag one question, please? No,

I will wait.
Senator ROCKEFELLER. Do you want to get to 10 minutes, or 15

minutes?
Senator LINCOLN. No, I will wait. Thank you, Mr. Chairman.
Senator ROCKEFELLER. You can come right back.
Senator LINCOLN. I will come back.
Senator ROCKEFELLER. Just do not go. There are just the two of

us here.
That was called a signing statement, the answer. When you pass

law, you give it to the President, then he interprets what he is
going to do with the law that is the law. So, you got a very good
example of that, in my judgment.

I was going to use the same quote. Then I was going to do a fur-
ther thing, which is to say that the purpose of this question, I
would say, Mr. Smith, is again to highlight the fact that the admin-
istration does not have the administrative authority to limit CHIP
coverage to children at or below 250 percent of poverty. I really do
question—more than question—the legality of the policy.
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Federal law does not authorize CMS—in spite of your words,
which were also nuanced but came to no hard conclusion, in my
mind—to effectively impose an income eligibility cap on CHIP or
Medicaid, nor does it require States wanting to cover children at
levels higher than 250 percent, or to use 100-percent State-only
funds, to do so.

I also question the process. Such a dramatic policy change should
have been handled through the formal rulemaking process. Now,
this will seem to some like bureaucratic talk, but it is what makes
the government work and which holds everybody accountable.
There was no public notice. There were no comments. It was just
a unilateral, subregulatory fatwa, just a decision that was made.
I think it is very interesting that HHS is coming to Congress seek-
ing legislative permission to expand this August 17th proposal to
States wanting to cover children at levels higher than 200 percent
of poverty, when you did not come to Congress the first time
around.

This little bit about crowd-out. Nobody ever talks about crowd-
out except when Medicaid and the CHIP program are discussed. In
fact, to sort of angle at Dr. Orszag, in the Medicare Prescription
Drug Part D matter, crowd-out comes as high as 72 percent. But
not a word was said. I have never heard a word about crowd-out
except on this subject of children and Medicaid, CHIP and Med-
icaid.

Now, do you believe that the August 17th guideline has the force
of law or is it interpretive? Let me tell you why I am asking that
question. The Justice Department just argued on your behalf in the
State of New Jersey v. U.S. Department of Health and Human Serv-
ices case, and they came to the conclusion that ‘‘the language of the
State Health Organization letter itself demonstrates that CMS
does not intend the policy guidelines to have the force of law.’’ The
high court is saying something.

Could you respond to that?
Mr. SMITH. Yes, Mr. Chairman. Again, certainly I am very famil-

iar with the lawsuits themselves and have participated in the de-
scription of what our authority is. You do correctly state how we
have characterized our authority in that manner, that this is guid-
ance to the States. It is saying this is what you can expect from
us in terms of how we will act when you put a matter before us.

So the Justice Department’s—I do not know the legal term—dec-
laration or position, certainly that is my understanding as well as
what the authority for these letters—and again, numerous admin-
istrations have used this type of guidance to the States. But that
authority is what has been described in the Justice Department
memo. But again, I think the importance of that, as I said, we
could have also chosen a route to simply disapprove it and let that
go to the courts as well. Any time the Secretary disapproves a
State plan amendment on either Medicaid or SCHIP, the States
have a right to appeal that decision, and appeal it to the courts as
well.

Senator ROCKEFELLER. Let me just close here, because my time
is out. I thought that was not a very compelling answer. In other
words, the law is the law. The Federal court rules, that is the law.
You are saying, yes, that is the law, but there are these other cir-
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cumstances which mitigate somehow that law. I cannot live with
that.

President Bush himself has given his statement early on that he
did not think this was the right thing to do. I do not have it in
front of me to quote.

So my final question is, given that CMS already has issued de-
tailed regulations on how States must address the crowd-out issue,
why did CMS decide to disregard the Administrative Procedures
Act and issue a new policy without modifying its existing relations
and going through appropriate public notice and rulemaking proce-
dures, which is what we do in a democracy?

Mr. SMITH. Yes, Mr. Chairman. Again, we already had a regula-
tion in place regarding the substitution of private coverage. The
guidance itself underneath was trying to fill in the blanks further,
to say where the Federal Government had previously said, States,
it is your responsibility but we are not setting out any particular
criteria—that regulation was already there.

As I said, we could have taken the position, we will just rely on
that alone and disapprove State plan amendments without doing
anything else. We thought it important to do something else in ad-
dition to being able to tell the States in advance, this is what we
will be looking at for you to fulfill your obligation.

Senator ROCKEFELLER. So going around the Administrative Pro-
cedures Act was not that important?

Mr. SMITH. Senator, again——
Senator ROCKEFELLER. I mean, I am trying to put words in your

mouth. [Laughter.] Frankly, you deserve it because you have fun-
damentally not answered any question that has been asked of you,
in my humble judgment. And Orrin Hatch can attack me right
after I finish my questions, because he is next up. But I really be-
lieve it. I think this happens sometimes when either you do or do
not believe in what CMS was doing.

If you do not believe in it but you have to uphold it, just like
when you are before Congress, when you can testify before Con-
gress, this is not your testimony, this is testimony which has been
vetted, your original statement, by OMB. That is the law. I mean,
so-called, the law. It is always practice. So, you are not free to give
your own opinion. I hope that that was clear to me, because I want
to see your better angels on your shoulder.

But I am finished. I call on Senator Hatch.
Senator HATCH. Well, thank you again, Mr. Chairman. As if I

would ever jump on you. But if I do, you will know it. [Laughter.]
Mr. Smith, let me just say, a little later we are going to hear tes-

timony from Paula Novak about her family’s struggles to cover
their child who was born with Down Syndrome. I have a great deal
of sympathy for families struggling with children with disabilities,
which is why I have worked so hard over the past years with my
friends, Senators Grassley and Kennedy, to pass the Family Oppor-
tunity Act, or the FOA. The FOA would allow families with dis-
abled children, making up to 300 percent of poverty, to buy into
Medicaid, as I view it. We successfully included the FOA in the
Deficit Reduction Act.

Now, has the State of Ohio offered to take up the FOA?
Mr. SMITH. No, Senator, it has not.

VerDate 11-MAY-2000 14:48 Apr 27, 2010 Jkt 000000 PO 00000 Frm 00028 Fmt 6633 Sfmt 6633 55851.000 TIMD PsN: TIMD



25

Senator HATCH. All right.
But do you believe that anything in the August 17th directive

would give you the authority to disallow a State plan amendment
to expand Medicaid through the FOA?

Mr. SMITH. The FOA stands on its own, and it would not apply
to the FOA.

Senator HATCH. All right.
Mr. Peterson, how reliable is the data available through the Cen-

sus Bureau’s Current Population Survey, or CPS, with regard to
the number of uninsured, low-income children who are eligible for
CHIP coverage?

Mr. PETERSON. Well, as I mentioned in my testimony, the data
do not actually tell you who is eligible. You have to make adjust-
ments. I think one of the points in my testimony is that these data
can be used to give you a sense of where things are. That is one
issue, versus trying to tie public dollars or some sort of threshold
that affects what States can do on the ground.

Senator HATCH. Is there a State-to-State survey that basically
under-counts Medicaid and SCHIP enrollment by several million
individuals? Would you agree with that?

Mr. PETERSON. Yes.
Senator HATCH. All right.
Now, as I understand it—and you tell me if I am wrong—I do

not think there is a survey which collects national data on
Medicaid- or CHIP-eligible individuals, is there?

Mr. PETERSON. Not on eligibility, no.
Senator HATCH. All right.
Now, is there one reliable data source that will help States deter-

mine whether or not they have covered 95 percent of their low-
income children?

Mr. PETERSON. It would have to be data that goes through cer-
tain adjustments.

Senator HATCH. As a result, it may raise the CHIP income eligi-
bility level.

Mr. PETERSON. I am sorry?
Senator HATCH. Where, as a result, it may raise their income eli-

gibility up a level.
Mr. PETERSON. So are you saying that you are trying to tie the

results?
Senator HATCH. What I am saying is, do you have any reliable

data source that will help the States to determine whether or not
they have hit the 95 percent of low-income children and, as a re-
sult, may raise their CHIP income eligibility levels? I may not have
stated it very well.

Mr. PETERSON. Yes. It might be the kind of thing where you can
do it on paper, which was what we tried to demonstrate. But that
raises the fundamental questions of, is this really happening on the
ground?

Senator HATCH. All right. So, therefore, as far as the 95-percent
threshold, you believe that CMS got it right, once data adjustments
are made for individuals’ immigration and documentation status
and the Medicaid under-count. Am I correct in that assertion?

Mr. PETERSON. We do not say they got it right.
Senator HATCH. What do you say? [Laughter.]
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Mr. PETERSON. We were merely trying to demonstrate what can
or cannot be done with this data. I tried to say in my testimony,
this gets back to laying down standards that are clear and meas-
ures that are valid.

Senator HATCH. Yes.
Mr. PETERSON. And that has not been made clear in their guid-

ance.
Senator HATCH. All right.
Dr. Orszag, we appreciate you always. You always give intel-

ligent testimony. I may not always agree with it, but you do a good
job, is all I can say.

In your testimony for today’s hearing and CBO’s report on the
CHIP program, the point is raised that the CHIP program provides
a source of coverage that is less expensive and offers a broader
range of benefits than other types of private health coverage.

Now, if I read it correctly, you concluded that SCHIP coverage
replaces or crowds out private health coverage, and that for every
100 children who have received health coverage through CHIP,
there is a reduction in private coverage of between 25 to 50 chil-
dren.

Dr. ORSZAG. Correct.
Senator HATCH. Now, could you talk about this maybe in just a

little bit more detail? Is it possible that the reduction in private
health insurance can be even higher if the CHIP eligibility level
goes beyond 300 percent of the Federal Poverty Level?

Dr. ORSZAG. As you move up the income distribution, this prob-
lem becomes more severe simply because a larger share of those
children have private coverage, so the potential substitution is a
more salient factor.

Again, I want to emphasize, any expansion in public insurance,
whether it is the prescription drug benefit or it is trying to cover
more kids, is going to displace private coverage in the United
States to some degree, unless you impose mandates and other
things.

So to some degree this is an inevitable problem, and the question
is how well you manage the various trade-offs. That really is up to
you all to evaluate whether the effects are worth what you are pay-
ing for.

Senator HATCH. All right. It is obvious that you and your staff
have had the opportunity to review the CMS CHIP guidance letter
of August 17, 2007. Do you believe that the goals of this guidance
letter are realistic? Would crowd-out be reduced if States were re-
quired to cover 95 percent of their uninsured children at 200 per-
cent of poverty and below before raising the income eligibility for
the CHIP program over 250 percent of poverty?

Dr. ORSZAG. Well, that really, again, depends on how the 95-
percent threshold is evaluated.

Senator HATCH. It is my understanding—and maybe I am wrong,
but I think it is so—that crowd-out numbers only go up if higher
income children who typically have a choice between public and
private coverage decide to receive their health coverage through a
public health program like CHIP as opposed to private coverage.
Am I right in thinking that?
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Dr. ORSZAG. Yes, that is correct. The difficulty I am having in an-
swering the question is simply that there is ambiguity about
whether the 95-percent threshold or test will actually bind to any
significant degree or not because of the way that it is apparently
being interpreted, and, according to Mr. Peterson’s numbers, many
States are well above 100 percent.

So, 95 percent is an easy thing to meet, and therefore it does not
have any significant effect. There are other interpretations of the
95-percent test where it would have a bigger effect and then it
would limit the enrollment of kids above 250 percent to a much
more significant degree.

Senator HATCH. Well, you state in your testimony that ‘‘the ad-
ministration’s CHIP guidance will have a modest impact on enroll-
ment due to the way that the administration is implementing it.’’
Does CBO have any suggestions for the administration on how this
guidance could have a larger impact on enrollment?

Dr. ORSZAG. Again, I do not really feel like it is up to us to tell
the administration how to——

Senator HATCH. I do not want you to do that. I just want you
to tell us. [Laughter.]

Dr. ORSZAG. And they are not listening. Everyone close their
ears.

Senator HATCH. No, they are not listening at all, I can tell you.
[Laughter.]

Dr. ORSZAG. I do want to emphasize, again, that the statement
that the effect would be modest, given the way the administration
appears to be implementing the directive, depends very sensitively
on that being evaluated relative to our official baseline in which
the funding levels are constrained.

If you were to significantly expand the program so that States
had the opportunity to do a lot more, the directive, even the way
the administration is interpreting it, could have a much more sig-
nificant effect. I would rather stay away from making normative
statements about how the administration should interpret its own
statements.

Senator HATCH. I think the chairman is going to let me ask a
couple other questions, even though my time is up. It is very gra-
cious of him.

Senator ROCKEFELLER. I thought I raised one finger.
Senator HATCH. You thought you what?
Senator ROCKEFELLER. Raised one finger.
Senator HATCH. You raised one finger?
Senator ROCKEFELLER. Right. One question.
Senator HATCH. Just one finger?
Senator ROCKEFELLER. One finger.
Senator HATCH. I only have five more. My goodness. Let me just

ask you one more.
I read with great interest your comments on the effect of CHIP

on private coverage. Now, you state that, even in the majority of
States where CHIP covers only children, the program could reduce
private coverage among adults as well as children.

Could you please explain how private health coverage would be
reduced for both adults and children, and why is there limited in-
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formation on how CHIP has impacted employers’ decisions on
whether or not to offer health coverage?

Dr. ORSZAG. First, to answer the second question, there just has
been very limited analytical and data survey work done on that
question. But the way that this could arise is if, take a firm that
had disproportionate numbers of low-income workers. If the firm
decided for whatever reason that because of the availability of more
public insurance it was not going to offer a plan or it was going
to have very high cost-sharing requirements on the plan, it is pos-
sible that some parents will say, I will not take coverage through
that firm, or it may not be offered in the first place because my
children will be able to sign up for SCHIP, and the parents, or the
adults, may be uninsured as a result.

The evidence to date—and it is very limited—suggests that most
of the effect is not through employer dropping, which is where that
channel would be most salient, but rather through households,
families deciding that SCHIP was a better deal for them, was a
more attractive package for them than some alternative private
coverage would be, to the extent that this occurs at all. So we do
point out that it is not known, but the limited evidence that we
have suggests that that is not the major thing going on.

Senator HATCH. Well, thank you.
Mr. Chairman, I took more time than I should have, but I appre-

ciate the answers.
Senator ROCKEFELLER. Thank you for your forbearance.
Senator Lincoln?
Senator LINCOLN. Just quickly, from my previous question to Di-

rector Smith, I was trying really hard to follow you through that
maze in your answer. So I think maybe if I just simply ask you,
do you think CMS has the authority to place a cap on Medicaid,
yes or no, maybe that will make it black or white for me.

Mr. SMITH. To place an income cap on Medicaid?
Senator LINCOLN. Yes.
Mr. SMITH. We do not have that authority. The issue, though, is

for whom is the enhanced match rate, not what is the relationship
between a Medicaid expansion versus a separate SCHIP. What are
the relationships between the two of those? Medicaid itself, title 19,
does not have a specific income threshold, but there is a relation-
ship between Medicaid and SCHIP through the optional targeted
low-income child issue.

Senator LINCOLN. As long as I know that what your answer is
to whether or not you have the authority to place an income cap
on Medicaid, and I am taking it as, no, you do not feel like CMS
has that authority.

Mr. SMITH. That is correct.
Senator LINCOLN. All right. Great. Thank you. It takes a little

while to get things straight for me.
Dr. Orszag, this is kind of along the lines of what you have been

talking about and Senator Stabenow brought up. When you talk
about that displacement, or I guess on the State’s ability to control
the trends in employer-based coverage, you may estimate that the
availability of SCHIP coverage may affect the provisions of the ESI
in a State. You said that there are declines. I mean, I think there
are. Maybe you will disagree with me on that.
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But there are overall declines in the employer-sponsored insur-
ance for both children and adults. But that has nothing to do with
SCHIP, I do not think. I guess I am asking you, is that not because
of the rising cost of health care? Maybe it is transition in the work-
place, and other things like that. But do you believe that States ex-
ercise significant control over ESI in their States, or is that all a
product of other larger market forces in health care? I mean, to
that effect, I guess, the answer you gave earlier, it seems as if that
is very minimal in terms of the shift of those who will leave private
insurance to go to SCHIP. I mean, those numbers were relatively
minimal, were they not?

Dr. ORSZAG. Again, I think most of the crowd-out that does occur
appears not to be because employers are dropping coverage, but
rather because families are deciding that the public coverage is a
better alternative for them, whether because of lower cost sharing
or because of expanded benefits, and I would agree that——

Senator LINCOLN. What about continuity?
Dr. ORSZAG. The whole package, as it were. I would agree that

most of what is happening in the employer-sponsored insurance
world, which is a very important topic, is driven by other forces
than the one that we are talking about today.

Senator LINCOLN. Great. Thank you.
Thank you, Mr. Chairman, for your indulgence.
Senator ROCKEFELLER. Thank you, Senator Lincoln.
One final question, Dr. Orszag, for you, and then we will go on

to the next panel.
You are not, I hope, suggesting that because we offer very gen-

erous subsidies to private plans, many of which have dropped pri-
vate coverage anyway, that crowd-out was non-existent in Medicare
Part D.

Dr. ORSZAG. I do not think I came anywhere close to suggesting
that. Again, I am going to repeat it: crowd-out is an issue that
arises whenever you expand public insurance, and the creation of
Medicare Part D did involve significant crowding-out of preexisting
private coverage. In other words, you are buying out the base to
some significant degree.

Senator ROCKEFELLER. Some range?
Dr. ORSZAG. I would put it in about the same range as the

SCHIP program, so somewhere between a quarter and a half, de-
pending on how you do the calculation.

Senator ROCKEFELLER. All right.
I would just end by saying it is just very interesting to me that

we never heard this argument when Medicare Part D was being
discussed. It is kind of a large program, and it never comes up. Ex-
cept somehow when we get to children, we get absolutely zealous
on crowd-out. I tend to agree with Dr. Gruber of MIT.

Mr. Peterson, you were going to say something, and I did not call
on you. You wanted to say something?

Mr. PETERSON. Well, I was just going to respond, Senator, just
to explain to help out, because that seems to be what we often do
as CRS staff, trying to explain these things as best as we can. CMS
has said that they have no ability legally to restrict how States
count income either for under Medicaid or separate SCHIP pro-
grams, and I think you would find that the statute and the regula-
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tions bear that out. So it does seem schizophrenic on the one hand,
where SCHIP says 200 percent of poverty plus 50 percentage
points, but then States can count income however they want. So,
that is where that tension comes in.

That is why this guidance did not use income, per se, as the cri-
teria for limiting eligibility. It was the crowd-out provisions. Then
back to Senator Lincoln’s question on Medicaid. What I was going
to tell her was that the crowd-out provisions that are in the SCHIP
statute do not apply to Medicaid, so it would appear that Medicaid
expansion SCHIP programs would not be subject to the August
17th letter based on the current regulations. I can just read it to
you; I happen to have printed it off. This is under the substitution
of coverage in the regulations. It says, ‘‘The requirements in this
subpart apply to separate child health programs,’’ not Medicaid.

Senator ROCKEFELLER. A question I did not ask. There was a
question of Ohio. How does what you say apply to Ohio?

Mr. PETERSON. Well, I would like to hear Mr. Smith’s take on
this, but Ohio is a Medicaid expansion State, so it would appear
that these regulations regarding substitution of coverage would not
apply to such a State.

Senator ROCKEFELLER. Mr. Smith?
Mr. SMITH. Senator, the disapproval for Ohio was for a different

reason not related to substitution. That is correct.
Senator ROCKEFELLER. For a different reason?
Mr. SMITH. The Ohio plan amendment itself was asking for a dif-

ferent match rate than what was applicable, so it was disapproved
for that reason rather than substitution.

Senator ROCKEFELLER. All right.
I thank all of you very, very much. It is always a pleasure to ap-

pear before the Finance Committee, and I know that, so you do not
have to thank us. [Laughter.] But we thank you for your expertise
that you have built up over the years and that you have to work
very hard at every day.

Are you like Alan Greenspan? Do you work off four computers at
the same time, Dr. Orszag?

Dr. ORSZAG. I believe I have three screens in my office.
Senator ROCKEFELLER. Three screens in your office.
Dr. ORSZAG. Yes.
Senator ROCKEFELLER. Simultaneously running?
Dr. ORSZAG. There you go.
Senator HATCH. Mr. Chairman?
Senator ROCKEFELLER. Yes?
Senator HATCH. I understand Mr. Smith is leaving the adminis-

tration at the end of this week. Is that correct?
Mr. SMITH. Yes, Senator.
Senator HATCH. Well, if that is so, we want to thank you for the

hard work you have done and the good service you have given to
our country, and I just want to express my gratitude to you as well.
Even though you are one hard-nosed dude. [Laughter.]

Mr. SMITH. You are very kind, Senator. I appreciate it, again,
and recall my time with the Finance Committee and serving with
the both of you with great affection. I appreciate your very kind re-
marks.
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Senator HATCH. Well, you have served well here. I just want to
thank you for your service.

Mr. SMITH. Thank you.
Senator ROCKEFELLER. I join Senator Hatch.
Mr. SMITH. Thank you, Mr. Chairman.
Senator HATCH. We thank you other two for your service, too.

[Laughter.] We sometimes even agree with you, you know. [Laugh-
ter.]

Senator ROCKEFELLER. All right.
Now, the next panel, the last panel, and there are not many of

us here, but for those of us who are here——
Mrs. Paula Novak from Lebanon, OH, whom I spoke about ear-

lier. Mr. Alan Weil, executive director, National Academy for State
Health Policy based in Washington. Nina Owcharenko, senior pol-
icy analyst at The Heritage Foundation. And the person I forgot to
introduce, Ms. Cindy Mann, executive director of the Center for
Children and Families, Health Policy Institute, Georgetown Uni-
versity.

Mrs. Novak, because we walked over here together, I want to call
on you first.

STATEMENT OF PAULA NOVAK, LEBANON, OHIO

Mrs. NOVAK. Thank you. Good afternoon, Chairman Rockefeller,
Ranking Member Hatch, and other members of the subcommittee.
My name is Paula Novak. My husband Jeff and I have three chil-
dren: Cole, Avery, and Seth. We live in Lebanon, OH. Today I rep-
resent my family and many others like ours that are self-employed,
hardworking, and yet struggle to maintain adequate health care
coverage. This becomes particularly true when one person in the
family has a chronic illness——

Senator ROCKEFELLER. Just take your time and be comfortable.
Mrs. NOVAK [continuing]. —or disability. In our situation, our

youngest son Seth, who is 4 years old, was born with Down Syn-
drome and struggles with related health and developmental issues.
I want to share with you the effects the August 17th directive is
having on Seth and the rest of my family.

At this time last year, Ohio was moving to expand its Medicaid
SCHIP program to include children like Seth. The expansion was
stopped, however, by the August 17th directive and now Seth, as
well as his sister and brother, are uninsured. My husband Jeff is
self-employed in the construction industry. He works hard, special-
izing in church construction and remodeling. I do some work for
the business, though unpaid, but mostly I am needed at home to
care for our children, and particularly our son Seth.

Jeff and I and our two older children have been sporadically cov-
ered through private insurance that we purchase ourselves. In Jan-
uary of 2004, our family was covered by Anthem Blue Cross for
about $535 per month. Seth was born January 8, 2004. Medicaid
covered Seth’s birth because we did not have a maternity rider on
our policy.

During that same month, the insurance policy came up for re-
newal and the premium jumped to $800 per month. Jeff was not
working in early 2004 due to surgery, so we had to drop the policy.
Since we had very little income at that time, we qualified for Med-
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icaid. When Jeff returned to work, the business began to produce
better income and our Medicaid coverage ended. We were able to
pick up a policy with Medical Mutual of Ohio for $444 per month,
but they declined to cover Seth because of his Down Syndrome.

At that time I checked with the top 10 insurance companies and
dozens of agents, trying to find coverage that would include Seth.
But I was told Seth is deemed as ‘‘uninsurable’’ and the only possi-
bility to cover Seth would be to go through open enrollment. Open
enrollment is a requirement of the Ohio law that the insurance
companies will, once a year, take a limited number of individuals
regardless of preexisting conditions. I attempted to enroll Seth dur-
ing the open enrollment and was quoted premiums ranging from
$1,200 to $1,800 per month just for Seth. We cannot afford this ad-
ditional premium on our current income.

Seth has been uninsured since August of 2007, when his Med-
icaid coverage ended. He has now been deemed disabled, but the
catch here is that our spend-down per month was calculated to be
$2,687 which must be spent before Medicaid can help. This amount
is even more unreasonable than the price quoted for the private in-
surance for Seth under open enrollment.

Our entire family is uninsured. We were forced to drop the Med-
ical Mutual policy coverage for myself, my husband, and our two
older children in January when our carrier raised the premium
from about $450 to almost $600 per month. The policy also had a
high deductible and we could not afford the cost of the insurance,
plus that out-of-pocket requirement.

Our adjusted gross income for 2006 was about 250 percent of the
Federal Poverty Level and it appears that our 2007 gross income
will be approximately the same. We were so privileged to be able
to participate in the signing of Governor Strickland’s budget in
Ohio which included the expansion of Medicaid eligibility to chil-
dren with family incomes up to 300 percent of the Federal Poverty
Level.

Under the expansion, Seth would have been able to have the
health coverage he so critically needs. Not only Seth, but my other
two children would have been able to be covered under this expan-
sion. In a country as prosperous as America, it is just not accept-
able that they do not have access to affordable health coverage. Be-
cause of the requirements placed on the States by the August 17th
directive, Ohio has been unable to implement the expansion of the
plan to help children like Seth. We are proud that Ohio made a
commitment to cover Seth and children like him, but were deeply
troubled by the Federal Government’s efforts to block that decision
in Ohio.

Just as an example, please let me tell you the needed care that
Seth has missed due to his lack of coverage. Seth had open-heart
surgery in 2007 and missed his 1-year cardiology follow-up. Seth
has missed appointments for eye exams, thyroid exams, ENT visits
to replace tubes in his ears, genetic doctor appointments to track
his growth and development, fittings for his orthotics, and very im-
portantly, because Seth is still non-verbal, visits to a speech thera-
pist. As the parents of three uninsured children, I implore you to
overturn the August 17th directive and allow States such as Ohio
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to continue the good they set out to do with the Medicaid expan-
sion.

By virtue of his birth, Seth is not entitled to special privileges;
however, he is entitled to equal privileges which can be provided
by the proposed Medicaid expansion. We are ready and willing to
contribute to Seth’s health care, but the $1,200 premium or the
$2,600 spend-down are simply out of reach for us. We ask you to
help us to help Seth by not adding lack of health care to the al-
ready substantial challenges he must face.

I thank you for your time.
Senator ROCKEFELLER. Thank you, Mrs. Novak.
[The prepared statement of Mrs. Novak appears in the appen-

dix.]
Senator ROCKEFELLER. Mr. Weil?

STATEMENT OF ALAN WEIL, EXECUTIVE DIRECTOR, NA-
TIONAL ACADEMY FOR STATE HEALTH POLICY, WASH-
INGTON, DC

Mr. WEIL. Mr. Chairman, Ranking Member Hatch, my name is
Alan Weil. I am the executive director of the National Academy for
State Health Policy, a nonprofit, nonpartisan organization that
works with State officials to develop and implement effective
health policy. Thank you for the opportunity to appear before you
today to discuss the August 17th directive and its implications for
States.

My organization has served as the unofficial home of the Nation’s
SCHIP directors since the program’s enactment. At their request,
we convened a work group to discuss the directive. While my testi-
mony is informed by the Nation’s SCHIP directors, I do not speak
on their behalf.

The August 17th directive was issued without notice and com-
ment, without consultation with States, and was not part of a for-
mal rulemaking process. Although States have sought additional
information, CMS has not responded in writing to the many ques-
tions that have arisen. This makes it difficult to determine the pre-
cise effect of the guidance.

I will focus on four particular concerns. First, States that want
to cover children with family income above 250 percent of the Fed-
eral Poverty Level must demonstrate that they have enrolled in
SCHIP or Medicaid 95 percent of eligible children from families
with income below 200 percent of the Federal Poverty Level. States
are trying hard to reach and enroll eligible uninsured children, but
there is no rational basis for the 95-percent threshold, and CMS
has not offered one.

That level far exceeds the actual experience of other means-
tested programs. There are no reliable data available to determine
whether or not States are complying. While CMS has indicated
that they will negotiate with States over which data they may use,
this is vague and potentially arbitrary as a means for determining
compliance.

But perhaps even more important is that States have found that
higher eligibility levels are an effective means for attracting lower-
income children into the program. For example, while the Illinois
All Kids program has no upper income threshold, 70 percent of the
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166,000 children enrolled during the first year of the program were
previously eligible for SCHIP or Medicaid. Broadening eligibility
reinforces the message that health insurance programs are not tied
to welfare and that they are designed for working families. If
States follow the CMS directive, they will actually be working
against the stated goal of enrolling low-income children.

Second, the CMS directive requires that children with family in-
comes above 250 percent of poverty go without health insurance for
a minimum of 1 year before they can enroll in SCHIP. States al-
ready use waiting periods, but generally for 3 or 6 months. There
is no evidence that a 1-year waiting period reduces crowd-out.

The directive runs counter to clear lessons from research showing
the importance of continuous coverage for children’s health. Wait-
ing periods are difficult to administer and always include excep-
tions for circumstances out of the family’s control, something the
directive does not mention.

Third, States will not be permitted to expand coverage if
employer-sponsored insurance among low-income children has de-
clined by more than 2 percent over the past 5 years. But erosion
of employer-based coverage is a broad trend affecting adults and
children at all income levels, and it is a trend that States cannot
control. The directive essentially says that the larger a problem the
State faces, the fewer options it will have to respond.

Fourth, CMS directs States to adopt cost-sharing provisions like
those of private insurance plans, but there is no meaningful market
for child-only insurance coverage. The only way States can be con-
fident they are complying with this provision is to impose the max-
imum cost sharing of 5 percent of income, which States have found
poses a substantial barrier to enrollment and receipt of necessary
services.

Now, while the primary harm of the directive will fall on chil-
dren, States will bear a heavy burden as well. The policy changes
in the directive will require States to make major changes, includ-
ing seeking legislative approval, initiating formal rulemaking, re-
programming eligibility systems, redesigning application forms,
training eligibility workers, and communicating all of this informa-
tion to families and community organizations that support the en-
rollment process.

Many of the topics addressed in the directive are likely to be
modified when SCHIP is reauthorized. States will have to modify
their systems yet again only a few months after they have made
changes to conform to the directive. If nothing else, this will be a
tremendous waste of resources on administration when we need all
available dollars to go toward meeting the health care needs of
children.

Ultimately, the CMS directive reflects a fundamental misunder-
standing of the interplay between two important program goals.
Provisions designed to reduce crowd-out through barriers to enroll-
ment run directly counter to the goal of maximizing enrollment
among eligible children. It is simply impossible to simultaneously
say that we want every single eligible lower-income family to en-
roll, but we do not want anyone to enroll if their income is just a
few thousand dollars a year higher.
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In addition, rates of employer-sponsored insurance, the cost of
living, and median salaries vary greatly around the Nation. SCHIP
builds upon a variable base of Medicaid coverage. Thus, the risk of
crowd-out and the income level at which crowd-out is likely to
occur varies significantly from State to State. The August 17th di-
rective imposes a single set of policies on a diverse Nation. Given
our diversity, there is no single national policy that will yield max-
imum enrollment of eligible children and minimum levels of crowd-
out.

The CMS directive is poorly crafted because it was written and
issued without any input from the States who run the program.
The directive includes provisions that are unattainable, outside the
control of States, and poorly suited for achieving the purported
goals of targeting resources and minimizing crowd-out. Review and
modification of the directive, in consultation with States, is war-
ranted prior to its implementation.

Senator ROCKEFELLER. Thank you, sir. Actually, I am a little
angry at you because you answered the question I was going to ask
you. [Laughter.]

Mr. WEIL. I apologize.
Senator ROCKEFELLER. No. It is entirely acceptable.
[The prepared statement of Mr. Weil appears in the appendix.]
Senator ROCKEFELLER. Ms. Owcharenko?

STATEMENT OF NINA OWCHARENKO, SENIOR POLICY
ANALYST, THE HERITAGE FOUNDATION, WASHINGTON, DC

Ms. OWCHARENKO. Thank you, Chairman Rockefeller, Senator
Hatch, for having me today to discuss children’s health care cov-
erage.

The State Child Health Insurance Program describes the purpose
of the program as assisting low-income uninsured children. Al-
though there is some disagreement over its interpretation, ‘‘low-
income children’’ is defined as those children whose family income
is at or below 200 percent of poverty. Moreover, in an effort to keep
the program focused on uninsured children, the statute includes
provisions to ensure that the program does not substitute for cov-
erage under a group health plan and to inform parents through
outreach efforts of possible availability of private coverage options.

In August of 2007, the Centers for Medicare and Medicaid re-
leased a directive to States on SCHIP and helped clarify and rein-
force the existing law. The directive keeps the program focused on
its core population, low-income uninsured children, and pays par-
ticular attention to the impact SCHIP expansions have on existing
private coverage.

Many low-income children have private health insurance. The
Congressional Budget Office estimates that 50 percent of children
between 100 and 200 percent of poverty have private coverage, and
77 percent of children between 200 and 300 percent of poverty have
private coverage. Thus, it is critical to take the extent of private
coverage into account when considering expanding public programs
such as SCHIP beyond the 200-percent threshold. There are wide
and varying degrees of estimates on the impact of public program
expansions and the availability of enrolling in private coverage.
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Economists Jonathan Gruber and Kosali Simon looked at public
programs in general and found ‘‘the number of privately insured
falls by about 60 percent as much as the number of publicly in-
sured rises.’’ Gruber and Simon also conclude that this crowd-out
phenomenon is far more dramatic when considering the entire fam-
ily. The Congressional Budget Office, as has already been dis-
cussed, reviewed literature and estimates a 25- to 50-percent re-
duction in private coverage due to SCHIP expansions.

Since their estimates only considered children and not parents,
CBO, like Gruber and Simon, points out that these estimates prob-
ably underestimate the total extent to which SCHIP has reduced
private coverage. The Heritage Foundation’s Center for Data Anal-
ysis conducted an econometric analysis based on a modified and ex-
tended version of the methodology developed by Gruber. This anal-
ysis concluded that, for every 100 newly eligible children and fami-
lies with incomes between 200 and 400 percent of poverty, 54 to
60 percent of children will lose private coverage.

The directive is not aimed at all States, but those States that ex-
panded eligibility to 250 percent of poverty. Ironically, many of the
affected States at or above 200 percent of poverty have received ad-
ditional Federal funding after over-spending their allotments,
which raises questions about whether these States already have ex-
panded beyond capacity.

The administrative directive requires that States that want to
expand SCHIP above 200 percent of poverty must meet certain re-
quirements to ensure the basic goals of the program are being met,
preserving SCHIP for the core population that it is intended to
serve, and by deterring further erosion of private coverage.

Meaningful cost sharing standards and standard waiting periods,
for example, can help protect SCHIP as a safety net program for
low-income uninsured children and ensure that the program’s de-
sign does not create incentives for families to drop their existing
private coverage.

Policymakers need to balance access to public coverage with the
need to preserve private coverage. Instead of focusing solely on
SCHIP as a vehicle for covering children, policymakers should
broaden their efforts to make private coverage more available for
working families.

Offering a Federal tax credit, for example, would give working
families the ability to get and keep private health insurance. A
dual approach that protects SCHIP for its intended population and
a tax credit for others has a long history and broad support.

The administration’s SCHIP directive helps to preserve SCHIP
as a safety net program for low-income uninsured children. Efforts
to undermine these directives will lead to further erosion of private
health insurance coverage and over-burdened public programs. In
order to address the coverage needs of children, policymakers
should look beyond the public program expansion and consider so-
lutions that will bolster, not unravel, the foundations of America’s
private health insurance system.

Thank you.
Senator ROCKEFELLER. Thank you.
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[The prepared statement of Ms. Owcharenko appears in the ap-
pendix.]

Senator ROCKEFELLER. Ms. Mann?

STATEMENT OF CINDY MANN, EXECUTIVE DIRECTOR, CENTER
FOR CHILDREN AND FAMILIES, HEALTH POLICY INSTITUTE,
GEORGETOWN UNIVERSITY, WASHINGTON, DC

Ms. MANN. Thank you, Senator Rockefeller, Ranking Member
Hatch. I am Cindy Mann. I am the director of the Center for Chil-
dren and Families at Georgetown University’s Health Policy Insti-
tute, and a research professor there.

I am going to focus my remarks this afternoon on two points:
first, the impact that the directive is already having and is ex-
pected to have on children’s coverage; and second, the extent to
which the directive represents back-door rulemaking that reverses
longstanding Federal law and practice.

The directive has actually already taken a significant toll on chil-
dren’s coverage at a time when the number of uninsured children
is rising and families are facing new hardships due to the down-
turn in the economy. I could not be nearly as eloquent or compel-
ling, of course, as Paula Novak has been, but let me try to put the
experience of her children into a broader context.

The directive potentially affects children in every single State.
Currently, it affects children in at least 23 States. This includes 10
States, like Ohio, that had enacted plans to cover uninsured chil-
dren but whose plans had not made it through the CMS approval
process before the directive was issued, so they are subject to the
directive.

Tens of thousands of children in these States have lost out on
coverage that their State had planned to offer them. For example,
according to State projections, about 26,000 children have lost the
opportunity for coverage in Oklahoma, Ohio, and Louisiana, just
three of those affected States. Each of these States has had to roll
back their coverage plans because of the directive.

Fourteen of the 23 States—there is one State in common—that
are affected already cover children above this income range under
federally approved plans, plans that have been in effect in some
cases for a decade. These States have until this August to either
show that they can meet the conditions of the directive or they
must stop enrolling children in this income range. CMS has said
that States in this group that do not meet the requirements do not
have to disenroll children. That will do little, however, to avert the
shut-down of coverage among children in this income range.

For example, according to State estimates, the combination of
ban on new enrollment and turnover in the program will result in
the loss of 97 percent of the kids in this income range covered now
in New Hampshire, and 84 percent of the children covered in this
income range in the State of New Jersey within just 2 years of the
directive going into effect. The loss of coverage or the opportunity
for coverage moves the Nation exactly in the wrong direction at a
time when more children need affordable coverage.

Let me turn to the second point now, which is to describe how
much of a 180-degree turn this policy makes with respect to long-
standing Federal policy and practice.
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The directive requires States to meet two conditions before they
can expand coverage, and we have heard much about both of these:
they must meet the 95-percent requirement and they must show
that employer coverage for low-income children has not declined by
more than 2 percentage points. If they meet those requirements,
they must impose that 12-month waiting period we have heard
talked about, and they must impose new cost-sharing require-
ments, likely the maximum permitted by law, 5 percent of income.

Compare those policies to the policy and the law before this di-
rective was issued. There was no one-size-fits-all federally imposed
precondition before a State could cover uninsured children. States
could decide the appropriate income level to cover children in their
States given differences in cost of living, differences in the cost of
health care, and other relevant factors. States also had the flexi-
bility to design their crowd-out policies. Most had waiting periods,
but before the August 17th directive, out of 38 States that had
waiting periods, 36 of them had waiting periods of 6 months or
less.

States also had the flexibility to design cost sharing. As States
go up the income scale, they all impose some form of cost sharing,
but no State has the kind of premiums that would be required, ap-
parently, by this directive. In other words, in each of the four most
basic components of CHIP—income eligibility, eligibility criteria,
crowd-out policies, and cost-sharing—the directive imposes far-
reaching new rules and it did so through a letter, not a proposed
regulation, not prompted by any new congressional enactment.

When the CHIP extension bill was enacted last December, Con-
gress provided States with sufficient CHIP funding to allow them
to keep their programs and their coverage plans intact until March
2009. The directive, however, is undermining that goal. Through
back-door policymaking, it is unraveling coverage commitments
that States have made to their children relying on longstanding
Federal rules. The directive raises many complicated and impor-
tant questions. Whatever your view of these policies may be, it
seems indisputable that they ought to be decided in the light of day
on the basis of sound data and good analysis.

A moratorium would move these questions into CHIP reauthor-
ization where they belong, and meanwhile protect children like
Seth from losing out on the coverage that they need.

Thank you.
Senator ROCKEFELLER. Thank you very much, Ms. Mann.
[The prepared statement of Ms. Mann appears in the appendix.]
Senator ROCKEFELLER. I want to ask a question of you, but I

want to start out and try to stipulate something, as they say. Is
it not true, because we have been doing so much discussion around
here about 250, 300 percent of poverty, et cetera. Is it not true that
91 percent of all of the children on CHIP are at 200 percent or
below of poverty?

Ms. MANN. That certainly was the data in 2006. There is some
new data that CRS just released that shows it is about 12 percent
in the latest data, Senator. The vast majority——

Senator ROCKEFELLER. So down by——
Ms. MANN. No. The children above 200 percent. It has gone up

somewhat slightly.
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Senator ROCKEFELLER. All right.
Ms. MANN. But the overwhelming majority of the children cov-

ered by the CHIP program have incomes below 200 percent of pov-
erty.

Senator ROCKEFELLER. So this is really the background for this
discussion, is it not?

Ms. MANN. That is correct. And it is also true that many of the
children between 200 and 300 percent of poverty have access to pri-
vate health insurance, but so many of them are in exactly the kind
of situations that the Novaks find themselves in. They are self-
employed, they work for small firms, they work for firms that do
not offer affordable health care coverage. They may not be the ma-
jority of the children in that income range, but they are uninsured
children who do not have affordable options.

Senator ROCKEFELLER. Right.
Now, the August 17th directive. I am going to get to Mrs. Novak.

But it does get down to the question about impact on children with
special needs care. In a country called America, we tend to want
to have an obligation towards those folks, particularly when they
are children. You can argue about the whole question of the last
6 months of life and all of that. We are not talking about that, we
are talking about children, in this case, a very young child. Because
of the 12-month waiting period which has been already spoken
about, will States, because of that requirement, have to terminate
their coverage in some, or most, cases? I want that as a baseline
answer.

Ms. MANN. The 12-month requirement, as I understand it from
CMS—and as Mr. Weil said, there are many questions that have
yet to be answered—applies if a State is given approval to cover
children in this income range, which is a big question-mark given
the 95-percent and the ESI requirements. Then they would have to
apply a 12-month waiting period. They would clearly have to apply
it to a newly eligible child trying to enroll in the program.

They would have to wait 12 months before they could get on the
program, like the three Novak children. It is not clear whether
they would have to apply it also to the children who are currently
enrolled, whether they would disenroll those children for purposes
of the waiting period. That has been one of the questions that is
not answered.

Senator ROCKEFELLER. Is it not also true that CMS has been
doing a great deal of one-on-one negotiation with States, so that
the parameters of whatever a State is, and how this applies to
them, or a Medicaid waiver, or whatever, it is often done simply
by negotiating between CMS folks and the Governor of the State,
which to me would be a highly destabilizing way of trying to put
together a coherent program.

Ms. MANN. That is correct, Senator.
Senator ROCKEFELLER. And what is the effect of that?
Ms. MANN. The effect of not having even-handed, transparent

rules is, States cannot plan, States do not know what the rules are,
States are worried that they might not be the favored State in get-
ting the better deal or the same deal as a neighboring State. Fami-
lies are left in the lurch and do not know at all what the rules of
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the game are and how, and whether, they can expect to have the
coverage that their State has enacted for them to have.

Senator ROCKEFELLER. I have a little bit of time, but I will go
to Senator Hatch now and come back. Go ahead.

Senator HATCH. Thank you. Thank you, Mr. Chairman.
I have to tell all of you, I really appreciate working with Senator

Rockefeller. He is a person of great conviction and someone who
has great feeling.

Senator ROCKEFELLER. We met every day, as I recall, at the end
of the day, you, Chuck Grassley, Max Baucus, and myself, for al-
most 5 to 6 months for 2 hours, every day, to reach a compromise,
a bipartisan compromise on this program.

Senator HATCH. That is right. And I feel badly that we were not
able to find the correct compromise. I do not think the House was
completely at fault with some of their criticism because they were
trying to push Medicaid kids above 300 percent of poverty and get
the best match, the better match, which that program grants. That
was probably the thing that stuck us from getting a major expan-
sion of this bill. At least, that is my interpretation of it. I think I
am pretty accurate.

But let me go to you, Mr. Weil, and just ask you a couple of ques-
tions. As I noted in my question to Dennis Smith, I have great
sympathy for the disabled. I am one of the prime authors of the
Americans With Disabilities Act, and I have worked hard to ad-
dress their struggles through the passage of the Family Opportuni-
ties Act as well.

Now, the FOA gets families making up to 300 percent of poverty
with disabled children, including children with Down Syndrome,
the option of buying into Medicaid for their coverage. Now, my
question is this, because I am concerned about Mrs. Novak and
what she goes through. But if Ohio had taken up the FOA option,
would Mrs. Novak’s son Seth have coverage?

Mr. WEIL. Senator Hatch, I am not sufficiently expert on the
FOA to answer that question, though I get the impression the an-
swer is probably yes.

Senator HATCH. I think it is yes.
Mr. WEIL. However, we should be clear that it would apply only

to one of her three children.
Senator HATCH. Right.
Mr. WEIL. And that she describes the current state of the Med-

icaid program with a spend-down requirement where families that
have high costs are forced to spend a significant amount of their
resources—as she describes, an untenable amount—before they are
actually eligible for any benefits from the program.

Senator HATCH. It is a big problem. We have to work on this in
this coming—I do not think we are going to get an awful lot done
this year, but in the coming years we have to work on this. I dedi-
cate myself to doing so. I am sure Senator Rockefeller will as well.

Ms. Owcharenko? Is that the correct way to pronounce it?
Ms. OWCHARENKO. That is correct.
Senator HATCH. I know you have made significant adjustments

to your schedule to be with us today. I want you to know how much
we all appreciate your willingness to testify before the hearing
today.
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You testified before our subcommittee back in 2006 on the CHIP
program. I wanted to get your additional insights on what you be-
lieve we can do to ensure that low-income uninsured children are
covered before expanding CHIP eligibility to higher-income families
and, in addition, how do you believe that Congress and CMS
should address crowd-out? What is your reaction to the CMS guid-
ance letter of August 2007?

Ms. OWCHARENKO. I guess I will start with the last question
first. The guidance, I think, is only part of the answer. It is very
difficult to continue to build walls on one side without doing other
things to help encourage the participation in the private market.
That is why it is important to develop policies such as tax credits
and looking at insurance reform for situations like the Novak’s—
who are actually buying in the non-group market—to really look at,
how do we arrive at a comprehensive approach to providing health
care coverage? I think that is the one challenge, that obviously
their focus is only on the SCHIP program, but I think that it begs
a larger debate on the overall efforts of trying to preserve the pri-
vate health insurance market.

Senator HATCH. All right.
Mr. Weil, the Congressional Research Service has testified that

using administrative data factoring in the Medicaid under-count
and adjusted for immigrant status, nearly every State could meet
the 95-percent test. Now, since it appears that CMS has affirma-
tively acknowledged such adjustments, when would the States—or
should they have cause to complain about having to meet a test
that they are virtually certain to meet?

Mr. WEIL. Well, it sort of seems as if they want to have it both
ways. On the one hand, the criticism is that States should not ex-
pand eligibility until they accomplish this very challenging task of
reaching the eligible, but unenrolled. Oh, but by the way, you al-
ready did it, so please go ahead. I think we hear different things
at different times.

No, I do not think there is a lot of complaint if you are told that
you can only pass ‘‘go’’ if you meet a certain test and you have al-
ready met the test. But I think that the goal here ought to be a
meaningful and comprehensible and defensible mechanism for
gauging States’ progress, both in terms of what the threshold
should be and in the data used to determine whether or not States
have met the threshold.

Senator, I am sorry. The only thing I would add is, what we hear
from States is that basically CMS sits down with them one-on-one
and says, well, you show us what data you think would make it
clear that you have met the 95-percent standard, and that is not
a good basis on which to determine whether or not States can ex-
pand coverage. So I believe there could be an answer to this ques-
tion, but a letter drafted and sent out with nothing more than the
verbal assurance of some folks at CMS that we can get you there,
it is not a good basis for making public policy.

Senator HATCH. Well, all right. I do not think I gave you enough
time on the answer to that question I gave you. If you want more
time, I would be happy to do that. I interrupted you.

Ms. OWCHARENKO. No, no. That is fine. One of the things I would
like to point out on the crowd-out issue that has not come up in
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the discussion is more of the other consequences of the crowd-out
effect. We have to look, and I think Dr. Orszag alluded to it, at the
pressures of allowing more people to enroll in the SCHIP program.
It is going to put significant financial pressures on the future of the
SCHIP program as well.

I think policymakers need to be aware of the amount of funding
that would be needed in order to accommodate much of these ef-
forts. I think that sometimes gets lost in the issue of simply, do we
want private coverage protected. We also have to look at the long-
term costs that that will have on the public programs, in particular
SCHIP, but also the entitlement program of Medicaid and the
struggles that the country is facing in funding those liabilities.

Senator HATCH. All right.
Thank you, Mr. Chairman.
Senator ROCKEFELLER. Thank you, Senator Hatch.
Mrs. Novak, first of all, again, thank you for coming. Thank you

for your courage. Thank you for speaking about profoundly per-
sonal matters before essentially strangers, and to the world at
large, really. So, I really thank you for that.

One thing I was not entirely clear of in your testimony is wheth-
er Seth is, at this moment, healthy. I understand the longer-term
problem. I understand the operation. But at this moment?

Mrs. NOVAK. At this moment, he is fairly healthy. He struggles
with chronic sinus and ear infections, which are a result of the fact
that he does not have the tubes in his ears. But on the whole, he
is basically healthy, yes.

Senator ROCKEFELLER. So that just takes me right to the ques-
tion, in his case or in either of the other children’s case, if they get
sick in a major way or in a minor way, sick enough so that you
cannot take care as a good mother, what are you going to do?

Mrs. NOVAK. You tell me. I do not know. We are going to be in
a lot of trouble.

Senator ROCKEFELLER. I accept that and believe that. But there
are emergency rooms. If you lived in West Virginia, which you
come close to doing but do not quite make, it is a long way to a
hospital. A lot of folks in our State can be afraid of hospitals. They
are very big buildings that they have not been in before, so they
do not go. That would apply to an ER.

I can remember sitting with a mother of a girl who had dyslexia
in the—I will not name the hospital; it is a local hospital—for 6
hours. I did not try to pull any rank. I was just a citizen. I never
do that. Six hours. If that is a heart attack, the person is not going
to survive. So really the only answer that you could give me, is it
not, is that you would have to go to an emergency room?

Mrs. NOVAK. Yes. Yes, you are right. The other problem with
that is, a lot of Seth’s conditions cannot be treated in an emergency
room.

Senator ROCKEFELLER. Could you explain that for a moment?
Mrs. NOVAK. I am sorry?
Senator ROCKEFELLER. Could you explain that?
Mrs. NOVAK. Yes. Because there are a lot of issues to do with de-

velopmental things with Seth. I cannot get Seth’s physical or occu-
pational therapy at an emergency room. I cannot have Seth come
in and have tubes put immediately in his ears in an emergency
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room. So for Seth, an emergency room is not a viable answer except
in an emergency.

Senator ROCKEFELLER. So your first answer is the correct an-
swer: I do not know what I would do, what I could do.

Mrs. NOVAK. Exactly. No. No.
Senator ROCKEFELLER. I am just trying to put myself in your po-

sition and think of the strain that brings every day. Children catch
colds like crazy, and then you catch them. So that is very, very dis-
turbing.

Let me ask a somewhat blunt question. What do you think this
situation with Seth not having insurance, or your children, and I
think you implied you and your husband also, how does that affect,
in your mind, his long-term prognosis?

Mrs. NOVAK. Oh, it is incredibly detrimental to his long-term
prognosis. Just take the instance of just the tubes in his ears, that
he cannot hear, which impacts incredibly his speech. He is non-
verbal, so long-term that is just going to have an incredible impact.
The fact that he needs the orthotics on his feet and the ability for
him to just be able to walk and move is an incredible impact. Those
are just two of his issues.

Senator ROCKEFELLER. Thank you.
Mrs. NOVAK. Thank you.
Senator ROCKEFELLER. I have a question for you, Ms.

Owcharenko, if I can find it here. That is, back when we were
doing—you have very definite views from The Heritage Foundation
about crowd-out on Medicaid and CHIP, and you have expressed
them very clearly. My staff tells me that similar reports on Medi-
care prescription drug crowd-out were not done by The Heritage
Foundation. That gets to my point, that people always get to
crowd-out when it gets to the most vulnerable part. Is that true?
If so, why?

Ms. OWCHARENKO. There was not an econometric model done,
but Heritage Foundation was very outspoken on the concern of
what the effects of putting in a universal Part D benefit into the
prescription drug piece, what that would do to access to existing
private employer-based coverage.

So I think we have documented that quite well, that there was
significant concern that, by putting in the Part D benefit—and by
the way The Heritage Foundation was very concerned with the di-
rection that that legislation went for the cost and the reliability to
the program—but we certainly highlighted the concerns that em-
ployer coverage would probably drop because of the adding of the
universal entitlement into Part D. So I would be happy to share
some of the documentation from my colleagues on that issue.

Senator ROCKEFELLER. I am over my time, but I will have some
more questions. It also strikes me sometimes that, when it comes
to children or the particularly vulnerable, that we get very picky
about our health care policy. For example, one of our sins that was
previously committed when we started the program, and the reason
that I think the program that Orrin Hatch and I worked on was
vetoed by the President was because we had a cigarette tax as a
way to pay for it.

Now, the Democrats have committed themselves to being respon-
sible fiscally, which I have to say that in some loneliness, I must
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say at my caucus, that there are some things where you just have
to spend a little bit more money because there are people involved,
at stake. This is too obvious a comparison, but we do that so easily
when we go to war. We become so picky about that, so defensive
about that, so negative about that when it has to do with American
people; trade adjustment assistance, or in this case children with-
out health insurance. Would you agree with that?

Ms. OWCHARENKO. I think that I have been consistent in my
writing on the SCHIP program, and actually on the TAA program
as well, where Heritage was a strong voice in supporting a tax
credit proposal to give those TAA workers some sort of assistance
to help them buy private health insurance. I would also say that
I am very sympathetic——

Senator ROCKEFELLER. What is ‘‘some sort of assistance’’?
Ms. OWCHARENKO. It was a tax credit, a TAA tax credit, to en-

able the——
Senator ROCKEFELLER. Oh. The TAA, you are talking about. All

right.
Ms. OWCHARENKO. Tax credit.
Senator ROCKEFELLER. All right.
Ms. OWCHARENKO. But I would also say that I think that one of

the issues that I have been trying to introduce to this is that cov-
ering children is not a silo of looking into SCHIP, but it really
should be looked at as health care coverage as a whole. Those peo-
ple who have private health insurance today are also at risk of los-
ing it tomorrow and joining the ranks of the uninsured. We need
to make sure that the policies that are we are looking at are broad-
er in scope than I think just looking at SCHIP.

Senator ROCKEFELLER. Now, you mentioned Dr. Gruber, and I
mentioned Dr. Gruber. When I mentioned him, after we identified
he had come from MIT and therefore could tell only the truth, that
the amount of crowd-out was vitiated, it was sort of equal as be-
tween what private companies did and what people did. It was
kind of a wash-out. I think you took a different view.

Ms. OWCHARENKO. Yes. Mine actually was a quote. I would have
to say you would have to ask Dr. Gruber his explanation of that,
but the crowd-out effect was substantial. I think it is consistent
with what CBO has also testified, between 25 and 60 percent of
crowd-out. Now, his was on general public program expansions,
which include not only SCHIP, but Medicaid as well.

Senator ROCKEFELLER. All right.
Senator Hatch?
Senator HATCH. I want to thank you all for being here. Mrs.

Novak, I commend you. Down Syndrome children are beautiful
kids, and those who really spend an effort in helping them are al-
ways benefitted. There have to be some ways, even within the cur-
rent lacking system, to be able to get—for your child, for your
son—there are child organizations and others.

Now, I would like to solve it where we take care of these prob-
lems. Senator Rockefeller is a great champion for children as well.
We have worked on a lot of programs to try to help, and let us hope
we can solve this problem on CHIP so that folks like you can have
the confidence that your children will be given the very best care
that they can possibly have under the circumstances.
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These are not easy questions and answers because, let us face it,
our country is going to be bankrupt if we do not find some way of
getting spending under control. There are no simple, easy answers.
We have both struggled with these problems the whole time we
have been here, and in my case that is 31 years. We have passed
a lot of very important legislation, and it has been very important
for families and has helped families.

But we still have not come up with a way of solving what really
would be universal health care, to me, without government man-
dates, one-size-fits-all government mandated health care. To oth-
ers, the government is the only answer to universal health care.
But sooner or later, we are going to have to come up with some
sort of an answer that will work. Unfortunately, we have liberals
fighting the conservatives all the time, and we do not really get to
a point where we can really solve these problems.

That was the miracle of CHIP that I indicated at the beginning
of our discussion, that CHIP was brought up in the back room right
here. All the members of the Finance Committee were here, very
few staff. We then would agree on what we could agree on and
what we could not agree on and we would go on from there. Well,
there was an amendment brought up that failed that was in the
nature of helping people, and when that failed, I grabbed the floor
and brought up CHIP. Jay weighed in. Al D’Amato shot out of his
chair and started screaming, ‘‘It’s the right thing to do. It’s just
right.’’ Then Frank Murkowski stood up, and I did not expect him
to stand up on this occasion, but he did and he said, ‘‘It’s right and
we ought to do this.’’ Finally, we put it in the bill before we went
out there.

Now, I have to tell you, there were some who hated having CHIP
in the bill. Others on Jay’s side hated having the balanced budget
the way we were doing it. But it was the glue that brought every-
body together, and it has worked amazingly well. It was basically
a block grant where the Federal Government and the States have
had to work together. The States have kept a hammer lock on it
as far as making it work right. The Federal Government has been
a principal source of funding and also making sure that it works
right.

Our problem is that we have not covered all the kids, and we
have to do that. There is a big desire here to keep entitlement pro-
grams going so fast, so furious, and so expensively, that in the
process we have not been able to resolve these problems, the any-
where from 3 to 6 million kids who really should be covered by
CHIP.

But we are going to keep working on it, and Jay, I, and others
will see if we can come to some conclusions here that will get this
up and running for all children. If we had that going right, I think
we could pretty well solve your child’s problem, and your problem
as well as far as children are concerned.

But the way CHIP came about, we had two families from Provo,
UT come in. Each family had six children, each husband and wife
worked. Neither family made more than $20,000 a year. This was
back in 1996. They worked but they could not afford to purchase
health insurance. That is how the idea of CHIP came about. Others
had been working on some sort of idea as to how we could put this
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together, and finally it did come together, I think in a pretty
darned good way. It could not have come together without the help
of Senator Rockefeller and others who worked so hard on this.

But we would like to have it work right. We would like to have
the Federal Government as a full partner. We would like the States
to be a full partner—at least I would. We would like to be able to
get over this hurdle that has stopped us this year, and last year,
really, from getting CHIP done in a way that would cover the ap-
propriate kids that should be covered by it.

But I have appreciated, Mr. Chairman, this hearing. I have ap-
preciated the knowledge we have gained from this hearing and the
people who have testified, and hopefully we will find some ways of
solving your problem. Thanks, Mr. Chairman.

Senator ROCKEFELLER. I am just going to ask one final question
of Ms. Mann. What do you suggest we do to make this work for
low-income children?

Ms. MANN. Well, if I could make one clarification-for-the-record
comment. It has been talked about that every State maybe can
make this 95-percent participation rate, and do we care if the num-
bers are cooked or not as long as everybody gets through the gate.
I just want to stress that we have had six States that have not got-
ten through the gate, including Ohio. This is not a theoretical prob-
lem. This is Louisiana, Indiana, Ohio, New York, Wisconsin. They
have already had to roll back their plans to cover children. So the
notion that every State will get in is not borne out by the activities
of CMS relative to State plans over the last few months, and it is
just important to be clear on that.

In terms of what we can do, I think there is absolutely no dis-
agreement among all players that the primary objective really is to
cover uninsured children and a really important focus is to cover
the low-income uninsured children: 7 out of 10 of those kids who
are uninsured today are eligible for Medicaid and CHIP. Many of
the things that can be done were in the CHIP reauthorization bill
that you all worked on in a bipartisan fashion. They provided fi-
nancing, the bills provided incentives, they provided new tools.

As a result, 87 percent of those newly enrolled kids would have
been kids who are already eligible, but unenrolled, the lowest-
income kids. We have to very much keep our eye on that ball be-
cause that is where so many of the kids are, but we do not have
to do that at the expense of the kids like the Novaks. We could do
it all. It is not extraordinarily expensive. It has worked so far. We
have had a disruption by virtue of this letter that was issued, and
hopefully that disruption can be put aside and we can keep moving
forward.

Senator ROCKEFELLER. That August 17th letter has caused enor-
mous outrage on the Hill. I am hopeful something will come of
that. Does that make me optimistic? Not necessarily, but we have
to——

I would, finally, just end up by saying that there is something
almost sad about having a hearing like this, there really is. I mean,
the generals are talking to the Armed Services and the Foreign Re-
lations Committees. One of the things that is often brought up, and
this will sound political and I do not mean it to be that way, but
it comes right out of my gut as a former Vista volunteer who
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worked with people for 2 years who had no health insurance what-
soever, nobody had a job, what we are spending over there and
what a couple of weeks of that could do back here to help Seth and
family, and many others.

It is a real mystery that we in America, maybe because of the
degradation or sensationalism in the media, are you patriotic or
are you not, that we have developed an increasingly concerning
habit of ignoring our own people even as we help others, in Iraq
or whatever. So whether it be a sad hearing or not, it is a very im-
portant hearing. You have all contributed very, very substantially.
I am sorry, Mr. Weil, I did not ask you a question. It was nothing
personal.

Mr. WEIL. I already answered it, I thought you said.
Senator ROCKEFELLER. That is right, you already answered it. So

it was your fault. [Laughter.] But I thank you all. It is 10 minutes
after 5, so I think we will just adjourn this, with great appreciation
to all of you.

[Whereupon, at 5:11 p.m., the hearing was concluded.]
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