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(1)

CUSTOMS REAUTHORIZATION:
STRENGTHENING U.S. ECONOMIC

INTERESTS AND SECURITY

THURSDAY, MARCH 13, 2008

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 9:19 a.m., in

room SD–215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Stabenow and Grassley.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The hearing will come to order.
In December 1815, President James Madison began his address

to Congress by saying, ‘‘I have the satisfaction of being able to com-
municate the successful termination of the war which has been
commenced against the United States by the Regency of Algiers.’’
That was the Barbary Pirates.

President Madison also expressed to Congress his hope that
America’s infant manufacturing industry ‘‘will become, at the early
day, not only safe against competitions from abroad, but a source
of domestic wealth and external commerce.’’

In his message, Madison sought to advance two goals: one, to
raise revenues to support our Nation’s security, and two, to protect
America’s infant industry. To achieve both goals, he proposed
changes in tariffs. The Senate referred President Madison’s pro-
posal to a newly-formed committee called the Committee on Fi-
nance, and President Madison’s proposal became one of the com-
mittee’s first legislative actions: the Tariff Act of 1816.

Since that time, the Finance Committee has overseen the agency
that has had responsibility for collecting revenues from Customs
duties. In 1816, the functions of the U.S. Customs Service were
small. At that time, America’s imports were a mere $116 million
a year, and duties collected on these imports totaled about $35 mil-
lion.

Today, America’s imports are $2 trillion a year and the annual
duties collected on these goods bring in almost $30 billion. Today,
in addition to protecting our economic interests, our Customs agen-
cies also secure our borders. These responsibilities are shared be-
tween two agencies, Customs and Border Protection and Immigra-
tion and Customs Enforcement.
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Consider the jobs that Customs agents will do in the next 24
hours. In that short period, our Customs officials will process 1.13
million passengers and pedestrians into or out of our country; they
will handle more than 70,000 truck, rail, and sea containers—that
is just 24 hours—and they will approve for entry nearly 83,000
shipments of goods.

During that 24 hours they will arrest 70 people at our ports of
entry; they will seize 2,250 pounds of narcotics and more than
$650,000 worth of counterfeit goods; they will confiscate more than
4,000 meat or plant materials; and they will identify and destroy
164 agricultural pests.

But as much as the scope of the job has changed, one thing has
remained the same since 1815. The job of Customs affects both se-
curity and commerce. The Customs Service is an invaluable part of
our Nation’s defense, and it is also fundamentally rooted in inter-
national commerce. Since 9/11, it has become increasingly difficult
for our Customs agencies to maintain the critical balance between
those two goals.

The Senate Finance Committee has nearly 200 years of accumu-
lated expertise in working with Customs to balance these vital mis-
sions.

And so we are here today to carry on our long tradition of over-
seeing Customs. We are here today to continue our work to ensure
the free and secure flow of goods into and out of our country.

Today’s hearing is the first step toward reauthorizing our Cus-
toms agencies and determining how we can better protect Amer-
ica’s consumers by safeguarding our borders.

In the months that come, this committee will craft new legisla-
tion to put more resources at our Nation’s borders. We will seek to
ensure that imports of food and consumer goods are safe and
healthy. We will buttress our ability to identify pirated and coun-
terfeit goods and keep them off our store shelves, and we will make
sure that our Customs apparatus fully collects revenues due to the
United States.

Today’s witnesses have traveled from across the country, includ-
ing Billings, MT, to provide the perspective of the trade commu-
nity. This committee plans to hold another hearing next month to
hear from the government agencies tasked with securing our bor-
ders.

And so I look forward to continuing this committee’s nearly 200
years of work to balance our Nation’s security and economy. I look
forward to our maintaining our success in the war against Amer-
ica’s enemies. And I look forward to working to keep American
businesses, in Madison’s words, ‘‘a source of domestic wealth and
external commerce.’’

I would like to begin at the outset by welcoming our witnesses.
Thank you all very, very much. I am pleased to begin our hearing
today with Samuel Banks, executive vice president at Sandler and
Travis Trade Advisory Services, and former Deputy Commissioner
of the U.S. Customs Service. Following Mr. Banks is Charlene
Stocker, who is chairwoman of the American Association of Export-
ers and Importers and senior international service manager for
Procter and Gamble. Our third witness is Greg Brown, counsel at
Ford Global Technologies. Finally, it is my personal honor to wel-
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come from Billings, MT Ms. Toni Tease, a registered patent attor-
ney from Billings, MT.

We all look forward to your testimony. Your prepared remarks
will automatically be submitted in the record, and you have 5 min-
utes to give your oral testimony.

I want to apologize at the outset, though. There is going to be
a memorial service in the Senate shortly, and we will have to do
some back and forth. I will recess the committee hearing for a
while and Senator Stabenow will also chair the hearing. It will be
a little bit of an inconvenience here, but it is during the service and
so forth. Thank you all very much.

We will begin with you, Mr. Banks.

STATEMENT OF SAMUEL H. BANKS, EXECUTIVE VICE PRESI-
DENT, SANDLER AND TRAVIS TRADE ADVISORY SERVICES,
WASHINGTON, DC

Mr. BANKS. Good morning, Mr. Chairman, Senator. I appreciate
the opportunity to appear before you today. As you said, I spent a
career in U.S. Customs, and that is half of my perspective. The
other part is, since 2000, I have been working with the inter-
national business community that move goods across our borders.

I would like to address three issues today that I believe this com-
mittee could, and should, address in directing the activities of CBP,
of Customs, and the funding of Customs and Border Protection.

The first issue. CBP is highly reliant on the cooperation of the
international trade community to participate in border security and
compliance programs. To encourage industry’s participation, CBP
has promised to provide the trade community with tangible bene-
fits in return for industry’s support for these efforts. Quite frankly,
the industry does not believe that these benefits have been real-
ized.

The second point that I would like to make is that the adminis-
tration and the Department of Homeland Security, quite frankly,
have not adequately supported or funded CBP in the development
of two very important automation programs. First is the Auto-
mated Commercial Environment, ACE, and second, the Inter-
national Trade Data System, ITDS. I will talk more about these,
but these are critical to the Nation’s security, economic well-being,
and public safety.

The third issue, if I have time, is it really would help if CBP
were encouraged to be more creative and aggressive in adopting
modern business practices. These are ideas that could save money,
enhance productivity, and improve performance for CBP and the
business community, so I would like to briefly elaborate on each of
these.

On the first topic, the trade feels that CBP needs to engage in
a focused, candid, and open dialogue with industry on concrete,
measurable benefits for the companies that are investing huge
sums of money in CBP’s security and compliance programs. Indus-
try, quite frankly, does not feel CBP has dedicated the necessary
time or energy to this issue.

In their defense, CBP is incredibly overwhelmed. They have a
staggering number of highly complex, multi-million-dollar initia-
tives under way in both security and trade. Actually, despite all
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this, to CBP’s credit, they usually work fairly well in partnership
with industry to develop these programs. However, as challenging
as these projects are for CBP, each of these initiatives also has sig-
nificant ramifications for industry.

The cumulative effect of simultaneously developing this myriad
of initiatives is placing a serious strain on the resources and the
goodwill of the business community. If CBP is spending millions of
dollars on these things, the industry is spending multi-million dol-
lars either to join the programs or to comply with them.

Now, generally industry has been supportive of CBP goals, as the
companies want to contribute to the security of the U.S. too. How-
ever, increasingly you hear of industry leaders pushing back on
CBP and asking for these benefits so that they can take these ben-
efits to their board room and convince their leadership to continue
this cooperative effort with CBP.

Just a few examples that CBP could offer in terms of benefits
without compromising their mission. One, CBP releases low-risk
ocean cargo 5 days before arrival. Why can they not release it im-
mediately upon vessel departure from foreign ports and give im-
porters more visibility into their supply chain? Why does CBP re-
quire reams of paper documents from highly compliant companies
when they could receive the information electronically? If IRS can
allow for tax filings electronically, you would think CBP could as
well.

Companies that join security programs like Customs-Trade Part-
nership Against Terrorism (C-TPAT) are supposed to receive expe-
dited processing, so why are their shipments not put at the head
of the line when CBP does require an exam? And if CBP decides
they want to do a random exam or a compliance exam, why can
these trusted importers not actually have the flexibility to request
that those exams take place at an interior port? So to push this
along, perhaps this committee could require a report from CBP on
what progress is being made in terms of working with industry to
explore, define, and agree on those benefits.

The second issue I would like to mention has to do with the two
automation systems that I talked about. The first is the Automated
Commercial Environment, called ACE. ACE is an automated initia-
tive which is basically replacing 30-year-old CBP computer systems
that in their day radically changed the way import business was
done. ACE holds the potential—a greater potential—to revolu-
tionize and streamline trade and to achieve significant savings for
CBP and industry. But equally important and less recognized is
the fact that ACE also plays a critical role in border security, im-
port safety, and trade enforcement.

What ACE really is, is this huge pipeline that captures and col-
lects massive amounts of information on international shipments
and then distributes that information to CBP and other govern-
ment agencies. This ACE data pipeline is monstrous. I mean, it has
information on the 32,000 ocean containers that arrive in the U.S.
daily. It contains all of the information on that $2 trillion worth of
imports that enters the country. It is this data that feeds CBP’s
targeting systems to identify high-risk shipments for terrorism, for
contraband, unsafe products, intellectual property rights, and the
list goes on.
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CBP knows that ACE is important for security and import safety,
but quite frankly it does not appear that officials at the Depart-
ment of Homeland Security share this understanding. They have
referred to ACE as merely a trade system, and therefore of sec-
ondary priority. We even understand that DHS attempted to divert
ACE funding to other programs.

While industry sincerely appreciates the work of this committee
to ensure that ACE continues to receive the funding and that it is
properly managed, you also need to know that ACE continues to
grow in scope and complexity. Part of this growth is trying to sup-
port security programs as opposed to trade programs. Trade has no
objection to having ACE help out the security programs, but it is
essential that they stay on schedule and deliver as promised.

So we recommend that the committee seriously consider increas-
ing the authorized funding for ACE and advocate that these monies
are appropriated. The committee also needs to examine the
progress of the International Trade Data System, ITDS. It is just
a companion program base. It supports the sharing of import/
export data within government agencies.

If ACE is this huge pipeline on data about international ship-
ments, ITDS represents this network of feeder pipes that distribute
that data to some 43 other Federal agencies. These are agencies
that oversee and enforce programs on border security, import safe-
ty, public health, IPR, et cetera.

The importance of ITDS to the Nation’s safety was actually high-
lighted in the recent President’s Interagency Working Group Re-
port on Import Safety. Based on that report, OMB even instructed
all the department and agency heads to develop action plans to join
ITDS. All this rhetoric is heartening, but the reality is, the admin-
istration has not added one more penny to either ITDS or ACE to
actually do this. So, again, I guess it is our hope that you support
continued funding of ITDS and, in fact, consider increasing it. A
mere $16 million for import safety is probably a small price to pay.

Lastly, I would like to talk about this committee encouraging
CBP to be more creative and innovative in the trade area as much
as they are in the security area. They can really improve their pro-
ductivity and effectiveness by adopting some modern business prac-
tices.

One quick example. The idea of customer accounts exists
throughout the business world. You see it with frequent flyer pro-
grams, gold accounts, and the like. Well, a decade ago CBP em-
braced an account approach for major U.S. importers. Start looking
at the company-wide efforts to manage compliance as opposed to
CBP trying to go out and check on a shipment-by-shipment basis.
But, quite frankly, implementation of this has been slow.

To date, CBP has, in the last decade, only appointed 32 national
account managers, and that cannot even begin to cover the top
1,000 importers. Adopting account management would not only
benefit industry, but it would benefit CBP to maintain compliance
and oversight over all these imports. In fact, CBP probably should
go out and encourage some of the other agencies, like FDA and Ag-
riculture, to join in this shared account effort to address some of
the import safety issues.
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So those are the three areas, I guess, that I would seek for this
committee to take focus on and kind of push CBP in the right di-
rection.

Thank you very much.
[The prepared statement of Mr. Banks appears in the appendix.]
Senator STABENOW. Well, thank you, Mr. Banks. Let me just in-

dicate, as I am sure you were told, multiple things are happening
this morning. We appreciate you being able to be flexible in terms
of changing the time of the hearing. This is a very, very important
subject. I represent the border State of Michigan, the great State
of Michigan. Mr. Brown, welcome. We are glad to have you.

And certainly all the members are extremely interested in this
and the information that you are giving us will, certainly through
our staff, be made available to everyone. We are, in fact, voting
today on the budget resolution which looks at the entire budget for
next year. I can assure you that we are very focused on increasing
resources in the kinds of areas that you are talking about, so we
appreciate your comments.

Ms. Stocker?

STATEMENT OF CHARLENE N. STOCKER, CHAIRWOMAN,
AMERICAN ASSOCIATION OF EXPORTERS AND IMPORTERS,
PROCTER AND GAMBLE, CINCINNATI, OH

Ms. STOCKER. Thank you, Senator Stabenow and members of the
committee and staff. I am Charlene Stocker, senior international
services manager with Procter and Gamble, but I represent, today,
the American Association of Exporters and Importers as chair of its
board of governors. Thank you for the invitation.

Our written testimony which was submitted for the record dis-
cusses the importance of the committee to reassess CBP’s progress
towards balancing trade security and trade facilitation, the need
for a holistic approach, and dedicated resources to achieve the bal-
ance of these goals.

I would like to share with you our thoughts on five specific top-
ics: AAEI’s two American Trader’s Guides—the ‘‘Post 9/11 and
Homeland Security Programs’’ and the ‘‘Advanced Data Programs,’’
which I see have been passed out at all the chairs; the importer’s
security filing known as 10+2; the first sale rule; trade data; and
resources. I will be pretty quick.

You can see these charts that we have here. In order for us to
discuss what a holistic approach would entail, we needed the trade
to put all of the security and data programs on one particular
sheet. First, let us take a look at the post 9/11 and the Homeland
Security programs. We focused on the proliferation of independent
and uncoordinated security programs governing trade security.

Down the left side of the first page of the chart, we have all the
security programs developed by the various Federal agencies: inter-
national, multilateral, private sector programs, emerging and po-
tential programs, like 10+2, and finally, the compliance programs
with a security impact, like Focused Assessment and AES.

Moving to the right, that section describes the provisions of these
programs so that they can be compared apples to apples. The next
section on page 2 of the chart is a consensus overview of the impact
of compliance. The last section on the right of the chart is our work
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to gather the trade community’s assessment of the resource ex-
penditures resulting from the trade security programs.

Then we come to ‘‘The American Trader’s Guide to the Supply
Chain’’ (a 2-page chart). Going from left to right, you can see the
guide to the supply chain. It shows the intertwining of three essen-
tial tracks for the goods in the international supply chain. First,
you can see the transportation flow, which represents the physical
movement of the cargo; second, the data flow; and third, the regu-
lation and security part, which shows the checkpoints along the
supply chain.

Now, if we look at the chart entitled ‘‘International Advanced
Data Programs,’’ the first page of the matrix shows how the pri-
mary U.S. trade data programs, like the 24-hour rule and 10+2,
compare with the European Union and the WCO, as well as other
national programs.

The second page of the matrix provides an overview of the status
of the United States International Trade Data System. The chart
shows many of the participating government agencies and their ac-
cess to this ITDS data. Pairing both the multilateral and the na-
tional data sets with ITDS shows the committee a bird’s-eye view
of the complex overlapping of the data systems: we are the experts
and we can hardly figure it out.

During our 10+2 discussion I would like to mainly be concerned
that the 10+2 proposal will have a very negative impact on the
trade. We are not sure that CBP has adequately analyzed the cost
of the proposed rule on the vast majority of the 800,000 U.S. im-
porters, and we sincerely question whether the proposed rule on
10+2 fulfills Congress’s intent set forth in the authorizing statutes.

Most recently, our concern has been focused on the first sale
rule, which is simple: one, why the change, and two, why now?
First sale is a well-settled law and change would disrupt inter-
national transaction. This, at a time when the U.S. economy is
slowing, revokes first sale and would require companies to pay ad-
ditional duties and costs to redesign their entire business models.

With regard to trade data, we are concerned that the confiden-
tiality of U.S. business data remains a critical issue for the trade
community. CBP sharing the data should be on a flexible and vari-
able schedule, and only on a need-to-know basis.

Finally, on resources, AAEI remains concerned about resources
dedicated to CBP’s trade facilitation mission. Our concern is more
fundamental than the number of employees assigned to Customs
and compliance as opposed to security functions. Rather, our con-
cern extends to the brain drain at CBP and the training of new em-
ployees with fundamental understanding of Customs compliance,
facilitation, and security based on reasonable care, internal con-
trols, and risk management.

We thank you for the opportunity to testify before the committee
today, and we will offer answers to any questions you may give us.

Senator STABENOW. Thank you very much, Ms. Stocker. If the in-
tent was to show complexity, you have certainly achieved the goal.
It would take me a while to figure this out. We will have folks
working on this now for some time. [Laughter.]

Ms. STOCKER. I am sure we will.

VerDate 11-MAY-2000 14:32 Mar 24, 2010 Jkt 000000 PO 00000 Frm 00011 Fmt 6633 Sfmt 6633 55193.000 SFIN1 PsN: SFIN1



8

Senator STABENOW. But thank you. Thank you very much. This
is very helpful.

[The prepared statement of Ms. Stocker appears in the appen-
dix.]

Senator STABENOW. Mr. Brown, welcome. It is good to see you.

STATEMENT OF GREG P. BROWN, COUNSEL,
FORD GLOBAL TECHNOLOGIES, DEARBORN, MI

Mr. BROWN. Thank you. Senator Stabenow and members of the
Finance Committee, on behalf of Ford Motor Company I want to
thank you for the opportunity to testify today regarding the crucial
role U.S. Customs and Border Protection has in protecting Amer-
ica’s citizens and its economy.

Because Ford itself is a global technology company, we are keen-
ly aware of the important role trade and worldwide movement of
products, technology, and ideas can play if administered properly.
Customs is a vital partner in our protection efforts. However, the
threat that faces our industry, our country, and our economy goes
well beyond just the process of protection, it goes to what we are
inadequately protecting today: America’s intellectual property and,
thereby, its citizens, its jobs, and its economic future.

U.S. industry invests hundreds of billions of dollars in research,
design, testing, production, and marketing of products. This money
is wasted if overseas operators are allowed to turn intellectual
property into intellectual piracy.

The Motor Equipment Manufacturers Association estimates that
counterfeit goods account for $12 billion annually in the global
automotive sector, and this illicit trade eliminates as many as
200,000 legitimate automotive jobs.

Ford takes this issue seriously. We have established a global net-
work of investigators, and we work with industry groups such as
the U.S. Chamber of Commerce, with government, and law enforce-
ment agencies around the world, beginning here at home with the
U.S. PTO and U.S. Customs and Border Protection, to pinpoint
counterfeiters and put them out of business.

Design piracy is one area of current focus for Ford. Today’s tech-
nology makes it easy for design pirates anywhere in the world to
rapidly photocopy an existing part. In response, Ford seeks, and ob-
tains, design patents from the U.S. PTO for ornamental and dis-
tinctive exterior parts of our vehicles.

Recently, after lengthy and expensive proceedings in the Inter-
national Trade Commission, we obtained an exclusion order prohib-
iting importation of seven copied parts of our popular F–150 pick-
up truck. While welcome, this victory demonstrates the difficulties
in effectively combatting design piracy. First, successful enforce-
ment in design patent cases is difficult. Their less than 35 percent
enforcement rate encourages copycatters and discourages original
manufacturers from rightfully seeking to protect themselves.

Second, a major loophole exists in stopping design piracy with
design patents. Using the fastest process available to us, there is
at least a 30-month window between product introduction and ef-
fective enforcement. Prior to the issuance of an exclusion order,
Customs cannot seize duplicate parts despite our patents, and once
on shore, an ITC ruling provides no remedy against parts already
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imported. Exploiting this loophole, design pirates fill their U.S.
warehouses with imported copy parts sufficient to meet demand for
years to come.

Ideally, a simpler and more efficient mechanism for stopping de-
sign piracy would exist. A simple registration scheme for designs
would prevent exact copying of ornamental and distinctive exterior
parts. One way or another, we should greatly reduce the 21⁄2-year
loophole in the current system.

Finally, Ford also believes that Customs should be encouraged to
be more effective and efficient with its existing programs and ini-
tiatives, like the Customs-Trade Partnership Against Terrorism.
We believe that Customs should better leverage programs like
C-TPAT to segregate and secure low-risk importers, freeing Cus-
toms to focus resources on higher-risk importers and counterfeiters.
Ford is also concerned at the recently announced import security
filing rule commonly known as 10+2 that threatens to dilute Cus-
toms’ focus and effectiveness on its priority missions, while not en-
hancing security.

Ford is grateful for this opportunity to share our views on how
to eliminate this unfair competition. There is a real and present
threat to the U.S. consumer, industry, and economy. Customs is
the first line of defense against this unfair competition, the import-
ing of intellectual piracy, and the exporting of U.S. jobs. We must
work collectively and cooperatively to harness every applicable re-
source to stop this threat to consumers and to level the playing
field for American workers and industry. Thank you.

[The prepared statement of Mr. Brown appears in the appendix.]
Senator STABENOW. Thank you very much.
At this point I am going to have to recess for just a few moments.

I will recess the committee. I apologize, Ms. Tease. Either myself
or Senator Grassley will be coming back to chair. I will be return-
ing as well. But we have multiple things. Until we have figured out
how to say ‘‘beam me up, Scotty’’ to be able to be in more than one
place at once, I apologize. We will recess the committee for a few
moments. Thank you.

[Whereupon, at 9:47 a.m., the hearing was recessed, reconvening
at 9:56 a.m.]

Senator GRASSLEY. Would you continue with your testimony, Ms.
Tease?

STATEMENT OF ANTOINETTE M. TEASE, P.L.L.C., REGISTERED
PATENT ATTORNEY, INTELLECTUAL PROPERTY AND TECH-
NOLOGY LAW, BILLINGS, MT

Ms. TEASE. Good morning, Senator Grassley. I would like to
thank you for the invitation to appear before you today to talk
about intellectual property rights enforcement from the perspective
of a solo patent and trademark attorney from Billings, MT.

I would like to begin with a few words about Montana. Montana
is a highly entrepreneurial State. We are ranked number one for
entrepreneurial activity, and we experienced the third-largest in-
crease in exports among all 50 States in 2006. Montana’s State uni-
versity system is recognized nationally for its entrepreneurship
program. What this means is that both global trade and the protec-
tion of intellectual property rights are very important to Montana’s
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economy. With that said, I believe that my comments will be rep-
resentative of small businesses throughout the United States.

I have been asked specifically to address how Customs might do
better in enabling small businesses like my clients’ to record their
intellectual property rights with Customs and enforce those rights.
With respect to recordation, I have made some specific recom-
mendations in my written testimony.

The first recommendation is that the Customs recordation proc-
ess be integrated with the trademark and copyright registration
processes. The Trademark Office has an electronic registration sys-
tem that is transparent and easy to use. Customs has implemented
an electronic recordation system, but many more of my clients
would record their marks with Customs if they could do so simulta-
neously with applying for registration of the mark at the U.S. PTO.

Second, I have proposed that the trademark renewal processes at
the U.S. PTO and Customs be integrated so that a trademark
owner can renew its trademark registration and Customs recorda-
tion at the same time.

Third—and this is the most significant issue relative to recorda-
tion from my perspective—I have proposed that parties seeking to
record a trademark or copyright with Customs be allowed to opt
out of providing information that they believe is confidential or con-
stitutes a trade secret.

Let me give you a real-world example. I was on the phone yester-
day with a client from Bozeman that would like to record one of
its trademarks with Customs, but the Customs application form re-
quires us to disclose the names of all persons and business entities
authorized to use or apply the mark. This would require my client
to disclose its entire customer list. Regardless of whether Customs
treats this information as confidential, clients are reluctant to pro-
vide this information to any third party, including the government.

For those of my clients that have chosen not to record their
trademarks or copyrights with Customs, the main reason is not be-
cause the amount of information required is burdensome, nor is it
due to the cost of recordation, but it is because they are reluctant
to provide confidential and trade secret information.

I have proposed that rights holders be allowed to opt out of pro-
viding this information to Customs in exchange for their agreement
to bring to the attention of Customs any shipments containing vio-
lative imports of which they are aware.

Fourth, I believe there should be an automated process for re-
porting suspected violations to Customs. For example, if we know
that a particular company may be importing counterfeit goods, we
ought to be able to submit that information to Customs electroni-
cally and receive an immediate acknowledgement that that infor-
mation has been received.

Ideally, information would be provided to the trademark or copy-
right holder periodically by e-mail about the status of the investiga-
tion. Generally speaking, Customs is perceived as a closed agency,
one that is difficult to communicate with. The more we can do to
provide transparency on the IPR side, the more companies will par-
ticipate in the recordation process and choose to enforce their
rights through Customs. This concludes my comments about the
Customs recordation process.
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I would like to briefly address three other topics that relate di-
rectly to the issue of IPR enforcement. The first issue is that of
achieving better coordination of U.S. IPR enforcement efforts. As
you know, the National Intellectual Property Law Enforcement Co-
ordinating Council has been widely viewed as ineffective. Both the
Senate and the House have proposed legislation that would elimi-
nate NIPLECC and establish an IP enforcement network or an IP
enforcement representative in its place.

Regardless of which avenue is taken, I believe that greater em-
phasis needs to be placed on coordinating the IPR enforcement ef-
forts of various governmental agencies. Intellectual property rights
have taken on such a degree of importance in our present economy,
that enhanced governmental action to preserve and enforce these
rights is essential.

I do not believe that any discussion of intellectual property rights
enforcement would be complete without mentioning patent law re-
form. The reason I say this is because we can place all our empha-
sis on enforcement, but, if the laws we are enforcing do not make
sense or are no longer reflective of our current economic and polit-
ical environment, then our enforcement efforts are misplaced.

If we wish our foreign trade partners to recognize the value of
a stable patent system and the benefits that can be realized from
fostering a climate of innovation, then we need to lead by example,
and that entails maintaining a constant vigilance over our patent,
trademark, and copyright systems to ensure that they are achiev-
ing the fundamental goals of fostering innovation without stifling
competition.

Lastly, it is one thing to enforce intellectual property rights at
our borders. It is another to work with foreign governments to ef-
fectuate the cultural and economic changes that are required to
stop piracy at its source. To be truly effective in this endeavor, our
vision must include working with foreign legislative bodies and IP
offices, on both the public and a private level, to share knowledge
and instill a recognition that the protection of intellectual property
rights is mutually beneficial. In this regard, the United States
should take a vigorous and engaged role in encouraging other na-
tions to develop reciprocal methods of intellectual property rights
enforcement. Thank you.

[The prepared statement of Ms. Tease appears in the appendix.]
Senator GRASSLEY. Thank you all very much. I am sorry I missed

the testimony of the previous three. For the benefit of my constitu-
ents, I had a meeting with an Inspector General who was not doing
their job right, and I had to complete that so my staff could con-
tinue their work. So that is why I am late.

I am going to ask Ms. Stocker three questions that are generally
related to the general issue of staffing at Customs. Do you have
any concerns that current staffing levels at Customs and Border
Protection and ICE are not sufficient to meet the growing needs of
the trade community? Two, have members of your association expe-
rienced any difficulty due to inadequate staffing? Three, how would
you recommend the committee address the issues?

Ms. STOCKER. All right. Number one, on sufficiency, I think there
may be a need to increase the amount of personnel at the border
because of the idea of one face at the border. It can work, with
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training. We need each of the individuals at the border to be able
to do multiple projects and be trained to do multiple projects. In
addition to that, we need to make sure that they can know compli-
ance, reasonable care, and risk management.

To address, secondly, the differences in what is needed with re-
gard to the pendulum swinging, they are doing too much of secu-
rity. We need them to swing back and look more at compliance, be-
cause, as they take a look at compliance and arrange for our good
customers who are C-TPAT compliant, et cetera, they can then
have more time to do other risk-management pieces.

Three, how would we like you to address it? Obviously with addi-
tional funding from the committee. If I have any other comments,
we will give those to you later.

Senator GRASSLEY. All right.
Also for you, we know that you criticized the recent proposal by

Customs and Border Protection to eliminate the so-called first sale
rule. If implemented, what impact would this proposal have on
your members? Are you aware of any problems your members have
encountered with corroborating first sale transactions? And, lastly,
could implementation of this proposal provoke any backlash from
the business community in terms of participating in public/private
initiatives that are administered by Customs?

Ms. STOCKER. Well, the question is really, why would we want
to change it, and why do we want to change it now? It is well-
established law at this time. We have had really no change in the
way we operate. To include that in a new regulation would really
slow business down and cause us to have additional expenditures.

We would have to redesign our business models to make sure
that we could account for the significant change in the sale and the
difference between taking a look at a WCO non-binding opinion,
and having CBP change the law would, at this point, slow down
the American economy and make us change some things that
would cost us a lot more money.

Senator GRASSLEY. Would it keep the business community from
participating in those public/private initiatives?

Ms. STOCKER. It probably would not, because we need to be in
the ‘‘green lane’’ to keep moving. However, it would cost us some
more money, and we are looking for some additional benefits, be-
cause we thought that C-TPAT and working with CBP should be
a partnership, and looking at the change of the first sale rule sort
of violates the partnership agreement.

Senator GRASSLEY. Mr. Banks, in your testimony you mentioned
that the ‘‘green lane’’ concept is not working as an incentive for
companies to participate in Customs’ programs. You also cite nu-
merous costs that companies incur to implement and participate in
these programs. How can Customs and Border Protection deliver
on the ‘‘green lane’’ concept? What types of benefits do you think
would be attractive to the trade community that serve as incen-
tives?

Mr. BANKS. Senator, quite frankly, I think CBP could use a push
to actually sit down with industry and have an open, candid dia-
logue on what benefits would really help industry in terms of man-
aging their supply chains as a result of these companies partici-
pating in CBP’s security programs and the partnership programs.
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I think CBP has really dropped the term of ‘‘green lane,’’ but I
think there is a whole series of tangible benefits that would really
encourage the participation of industry in these security programs.

I just went through a few simple ones, such as, CBP today re-
leases low-risk ocean shipments 5 days before arrival. Why could
they not release it immediately upon arrival to help importers get
greater visibility into their supply chain? There is a whole series
of even just small things that they could do that would incentivize
industry to continue their support on all of these programs.

Senator GRASSLEY. I have to follow up based on what you said
in the first sentence, that they ought to sit down and talk. Now,
I would not know whether they sit down and talk to you regularly
or not at all, but obviously they do not, at least that you know
about. Is there an institutional bias against their doing that? Do
you have any reason to think they do not? Does the law not permit
them to do that?

Mr. BANKS. Actually, CBP has done a great job in terms of mak-
ing sure they engage with industry and talk about the design and
development of some of these programs.

Senator GRASSLEY. I thought you said they did not.
Mr. BANKS. But the problem is, they talk about the design and

the development of the programs. What they do not sit down and
do is, they just have not spent the energy or the effort to talk about
what benefits could industry receive as a result of it. It is kind of
like, let us talk about the technicalities of how the security pro-
grams all work, but, as soon as industry raises the issue of, well,
what benefits could we possibly get in order to provide incentives
to our companies, then CBP kind of is not quite as engaging on
that benefit side.

Senator GRASSLEY. Also for you, Customs and Border Protection
recently issued a request for quotation for a program known as the
Global Trade Exchange. Do you have any concerns with respect to
the proposed program? Can you identify any benefits with respect
to the proposed program? What types of challenges would import-
ers face if such a program were made mandatory?

Mr. BANKS. I think most of industry objects to this Global Trade
Exchange. They are concerned about, nobody knows exactly what
it is. Second, industry is very concerned about their proprietary
trade data being shared with a privately owned and operated com-
pany.

My personal view is, if this program were to be developed as
kind of a prototype, a test bed, on a voluntary basis for partici-
pants, I do not know that it would not be a good thing, to find out,
can you get more data, can you help with security, and can you ac-
tually provide these benefits to industry as a result of it? But if you
ask most of industry, they are going to do thumbs down on that
concept.

Senator GRASSLEY. I have one more question, then I think I will
submit questions for answer in writing.

[The questions appear in the appendix.]
Senator GRASSLEY. Mr. Brown, you mentioned in your testimony

that Ford was one of the original seven charter members of the
Customs-Trade Partnership Against Terrorism program. What ben-
efits does Ford derive from its participation? What recommenda-
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tions would you suggest for improving the program? Do you have
any reaction to what Mr. Banks had to say about the green lane-
type incentives?

Mr. BROWN. Yes. The C-TPAT program has been a benefit for
Ford and members of our industry by enabling the identification of
secure and known importers. Ideally, that system could be lever-
aged to help free resources within CBP to actually push for un-
known and counterfeit importers, hopefully improving the level of
scrutiny to those kinds of importers. So that is kind of where I
would focus. No, I do not have anything to add to Mr. Banks’s com-
ment regarding green lane.

Senator GRASSLEY. Senator Stabenow?
Senator STABENOW. Yes. Thank you.
Senator GRASSLEY. In the middle of your questioning, Senator

Baucus asked if we would follow the Senate procedure and have a
2-minute moment of silence.

Senator STABENOW. Yes, please. Is that at 10:15?
Senator GRASSLEY. Yes. I think we should do it at 10:15.
Senator STABENOW. All right. Thank you.
Thank you again for all of your testimony. I would like to direct

this to Mr. Brown, from Ford. Obviously what happens in manufac-
turing is very important to us in Michigan. Certainly we have the
largest northern border crossing in Detroit to Windsor, so we come
face to face every day with the dual responsibility of Customs and
Border Protection between focusing on security and safety, at the
same time having over a billion dollars worth of commerce that is
crossing our bridge and tunnel every day. So, it is a terrific chal-
lenge for us in doing that.

I wonder if you might speak, though—you talked about a number
I have used a lot, a $12-billion automotive sector counterfeit indus-
try, costing us over 200,000 jobs. I have heard 250,000 jobs. I won-
der if you might speak more to how this design piracy or this coun-
terfeiting that is not being stopped at the border has affected
Ford’s bottom line.

Mr. BROWN. Well, design piracy, specifically on just those limited
parts related to the exterior ornamental designs of the vehicle, as
I mentioned in my testimony, the impact to Ford alone is estimated
to be $400 million in lost sales.

Senator STABENOW. Four hundred million?
Mr. BROWN. Four hundred million dollars of imported parts. Ob-

viously Ford’s position in the market, if you extrapolate that out
to the overall market, that number is just a representation of ap-
proximately 5 percent of the parts of a car. So when you start talk-
ing about counterfeiting, you are really talking about many, many
more parts than just those related to the exterior design. So it is
a very significant problem with a very significant impact on the
bottom line for Ford.

Senator STABENOW. Have Customs officers at ports ever con-
tacted Ford about suspicious products?

Mr. BROWN. Yes. We get contacted regarding a number of prod-
ucts that bear Ford’s brands, predominantly, and we are now work-
ing with Customs to help them effectively identify any parts that
are in violation of our exclusion order that we have made regarding
our exterior designs on the F–150.
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Senator STABENOW. As an international company, you see other
countries operate. I am wondering how U.S. Customs performs
compared to other industrialized countries such as those in the EU.
How would you compare those?

Mr. BROWN. We work closely with customs agencies around the
world. Where we have been able to work and give clear instruction,
we have had some success. I think everywhere around the world
we could actually work better together to try to increase the en-
forcement of our IP with respect to the parts of vehicles. We tend
to find very good enforcement with respect to Ford branded parts
that do not necessarily relate to the vehicle itself—hats, tee shirts,
and toy cars. But we really need to continue to press forward on
trying to reach better performance on actual counterfeit parts, and
that would be a great opportunity for us to discuss with Customs
and Border Protection to see how we can improve that.

Senator STABENOW. Thank you.
Senator GRASSLEY. Could I interrupt right now?
Senator STABENOW. Yes, please.
Senator GRASSLEY. Then you can continue your questioning.
Senator STABENOW. Thank you.
Senator GRASSLEY. For the benefit of everybody, what we are

doing now, because it is 10:15, on the Senate floor there will be a
moment of silence to honor the service and sacrifice of our troops
and their families for their service in Iraq, Afghanistan, and
around the world in the war on terror, at this point we would halt
the proceedings for a moment of silence.

[Whereupon, a moment of silence was observed.]
Senator GRASSLEY. Continue, Senator Stabenow.
Senator STABENOW. Thank you.
Senator GRASSLEY. I have been informed that Senator Baucus

will be back to ask questions, because he participated in the larger
ceremony, and that is the reason for his absence. He will be here,
and he would like to ask questions, I am informed. Proceed.

Senator STABENOW. Thank you.
Mr. Banks, I am wondering if you believe, with your experience

with Customs and dealing with countries like China—we have
heard so many things, multiple issues that relate to trade enforce-
ment with China, and certainly recently we have passed a strong
Consumer Product Safety Commission bill just last week in the
Senate to try to address a piece of it, and we are trying to address
issues around enforcement.

But I am wondering if you believe that countries like China right
now take us seriously when we talk about intellectual property
rights and product safety, and yet at the same time we do not have
the staff, we do not have the enforcement, we are not stopping the
counterfeit products, the fake products as they enter the country.
Do you think they take us seriously?

Mr. BANKS. I guess I am not convinced that a number of coun-
tries really take us seriously when it comes to intellectual property
rights. They allow free reign to basically benefit their own compa-
nies or their own manufacturers. I think it is different for the im-
port safety issue. I think they really are paying attention to this
because they know there is the real threat we are going to stop
those products from coming in.
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Now, can they actually exercise those controls within their coun-
tries where there are vast numbers of manufacturers? I am not
convinced of that. I think if the U.S. Government, cooperating with
other countries that are concerned about import safety, if we do not
kind of hold people’s feet to the fire on that, we are going to con-
tinue to have problems.

Senator STABENOW. So really, it makes sense. If they cannot sell
products to us because the toothpaste poisons people, the pet food
poisons animals, the toys, and so on, that is one thing. But stealing
our ideas and counterfeit products at this point does nothing but
add to their bottom line.

Mr. BANKS. It is economic incentive. Yes.
Senator STABENOW. Yes. So we really have to show them that we

are serious about that. I think it was interesting at another hear-
ing we had not long ago, former Commerce Secretary Mickey
Kantor spoke about the fact that, with 230 trade agreements cur-
rently on the books, we have the smallest trade enforcement agen-
cy of any of the industrialized world, which was pretty significant
when you think of it that way.

Recently, over the President’s Day recess, I had a round table
with manufacturers, and Under Secretary Padilla was gracious
enough to come in and meet with a number of business people. One
of the things that we heard is frustration that the companies have
to identify the problem, identify the source, bring the problem to
Customs’ attention, and only then could they—maybe—get some
kind of action.

And so I wonder if you might speak more about Customs being
proactive rather than reactive and all the cost that involves for
businesses right now in the way this is set up.

Mr. BANKS. Well, quite frankly, Senator, I think Customs is
proactive in this area. They really do try to focus in on some of
this. But for the most part, I do not think industry knows about
a lot of those efforts because CBP is a law enforcement agency.
They do not share this information. I mean, they will share infor-
mation on individual seizures, but I really do think they are trying
to work this. Could they work it harder? You betcha. No question
about that.

Now, about industry supplying intelligence information or look-
out information, I think industry tries to do that. I guess—and we
have heard it from some of the representatives today—CBP takes
that information in but they really do not inform industry as to
what happens with that information. They really are not overly
communicative. Again, they are a law enforcement agency. Some of
that is understandable. But it would help if there were a closer
partnership, if there were better systems in place to be able to en-
sure that there were coordinated intellectual property rights en-
forcement capabilities.

Senator STABENOW. So you are feeling at this point that this is
a communications issue as much as it a——

Mr. BANKS. I think it is a communications issue. I also think Mr.
Brown and Ms. Tease talked about some improvements, some proc-
ess improvements. How can you get this information to the agency?
How can you simplify the process for industry to be able to supply
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that information? I think there were some great suggestions in that
testimony in order to be able to accomplish that.

Senator STABENOW. All right. A question from manufacturers to
all of you. Many major U.S. companies are already participants in
the U.S. C-TPAT program. These companies receive almost no ben-
efits under the 10+2 rule, despite their officially recognized status
as a trusted trade partner. Failure to treat these participants dif-
ferently wastes limited targeting and inspection resources that
could be more effectively devoted to unknown or suspect parties. Do
any of you know why the program does not link the C-TPAT risk
management program together? Anyone want to respond to that?
Mr. Brown?

Mr. BROWN. I do not know.
Senator STABENOW. You do not know. All right.
Mr. BROWN. I mean, you said it well, Senator. We do not know

why they are not leveraging C-TPAT.
Senator STABENOW. Yes, Ms. Stocker?
Ms. STOCKER. One of the things that we could try to do is, in

many instances if a C-TPAT company talks to their account man-
ager, because of the number of inspections or whatever that are
happening, on a discussed process, they will then see that a C-
TPAT company can get less inspections or less stoppage or less re-
view when it is noted.

So as things happen and the ports are instructed, then you can
probably, if you want to say after the fact, get a better handle on
having them focus on other non-C-TPAT businesses. But until you
really have an issue that can be discussed with the account man-
ager and work with the ports, sometimes who is and who is not C-
TPAT does not happen in their risk models and you do get a num-
ber of inspections before that can happen.

Senator STABENOW. Well, right now, initially this is for sea-going
cargo, but it is my understanding it will shift to land borders at
a later date. If that happens, there is great concern in Michigan
about devastating our economy, which of course is linked to our Ca-
nadian neighbors, literally, on a daily basis of people and cargo,
and so on. I am wondering, do you know if Customs made any con-
sideration of the impact of applying 10+2 to land border crossings
as it relates to U.S. manufacturers?

Ms. STOCKER. I am sure they are looking at it, but we need them
to look at it much more quickly and have discussions, and open dis-
cussions with the trade on what we can do proactively to continue
to try to come up with some plans to better move our cargo on the
land borders. But, no, they have not come up with anything specific
at this time.

Senator STABENOW. Let me just ask another question, Ms. Stock-
er, as it relates back to product safety. In light of Customs’ failure
to secure the borders against counterfeit parts and dangerous goods
at this point, I mean, we have serious challenges. How have im-
porters increased their own monitoring of foreign products that
they bring into the country?

Ms. STOCKER. Many companies have a quality control program.
They are probably doing a lot more testing with contract manufac-
turers and other providers that are outside of the Nation. Specifi-
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cally by program, I cannot answer that question. We can get back
to you and do some research for you on that.

Senator STABENOW. It would be very helpful to know what com-
panies are doing. I do not know, Mr. Brown, from Ford’s perspec-
tive, if you could elaborate more on what Ford is doing, or other
auto companies.

Mr. BROWN. Sure. Absolutely. We deploy resources on a global
basis. Finding counterfeit parts in North America, for instance, in
the U.S., is very important to us. But what we found, through our
years of trying to combat counterfeiting and piracy, is that it is a
lot more effective to go to the source and try to find where those
products are coming from and to try to get the message out there
that we are the wrong company to tread on.

So that is why we have a global enforcement team that is dedi-
cated to policing our marks and our intellectual property. Frankly,
that is where greater collaboration with Customs would be really
very helpful, because as of now this is largely a privately funded
effort. We would like to think that, with greater resources and as-
sistance from Customs, we could be a lot more effective.

Senator STABENOW. Great. Thank you.
Well, Mr. Chairman, you are here right on time. I was done with

my questions. I will turn it back over to our distinguished chair-
man.

The CHAIRMAN. Thank you, Senator, very much for taking the
time. I very much appreciate you chairing the hearing.

And I apologize to the witnesses for this inconvenience. You are
unfortunately here also during vote-a-rama day on the budget reso-
lution, which is just nuts, is what it is.

I would like to ask a question of the witnesses about small ports
and resources for personnel at smaller ports. I am getting con-
cerned statements from some of our personnel, especially in our
State of Montana, who really want to do a good job, but do not
know that they have all the resources that they really need to do
the job. These are smaller ports.

What can we put in the Customs reauthorization bill to address
that concern? I will let anybody who wants to, answer that ques-
tion, just so indicate. Mr. Banks?

Mr. BANKS. I think there are two issues there, Mr. Chairman.
One is, you have tremendous turnover of personnel within Cus-
toms. They need to have kind of an incentive to be able to recruit
some of the best and the brightest who are out there. One of the
things that was on the administration proposal was to provide
something called law enforcement status, or CICSI retirement sta-
tus. It is an incentive to basically draw quality people into the or-
ganization. But I hear the President’s budget omitted it. It would
be great if that could be put into one of your bills to make sure
that we can find the best people to come into Customs to support
it.

The CHAIRMAN. Now, does that help small ports, or all Customs?
Mr. BANKS. It is going to help all ports. But the thing is, you

need some of your very best people in the small ports because they
have to do everything. That is the hardest part about it. You can
have specialists in the bigger ports, but in the smaller ports, you
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really need to get some of the very best because the breadth of the
mission is astounding.

That brings, actually, the second suggestion. Much more needs to
be done in terms of training. With all this personnel turnover, with
all these new missions being added as part of DHS coming to-
gether, like immigration and the agricultural issues, training needs
to be intensive.

The CHAIRMAN. Any thoughts though on what we can put in a
bill that would help enhance that probability?

Mr. BANKS. I think this law enforcement status, CICSI coverage,
is something that could be absolutely put into the bill. On training,
do you specifically demand a report on what they are doing in
terms of enhancing that training, especially for the small ports? Do
you authorize them to have some kind of a remote video training
program in order to be able to achieve that? Those are possible
ideas.

The CHAIRMAN. Ms. Stocker, do you have a thought?
Ms. STOCKER. My only thought is to authorize them to have

enough money to complete their systems and their training mis-
sion, because in today’s environment, if you have a good computer
system and a good way to train people to use it, you can do more
with less. So, making sure that their funding is appropriated.

The CHAIRMAN. All right.
Mr. Brown, the same? All right.
Ms. Tease, you were raising your hand.
Ms. TEASE. Yes. I am sorry. I would add that I think substantive

training in intellectual property law would be helpful. I get calls
from potential clients every day who do not know the difference be-
tween a patent, a trademark, and a copyright. They want to trade-
mark their inventions and copyright their logos. I think for our
Customs officials to appreciate the differences between patents,
trademarks, and copyrights, would be important.

In the trademark arena, according to the Customs regulations,
they need to be able to distinguish between counterfeit goods and
confusingly similar goods, so they are going to need a basic appre-
ciation of trademark law in order to do that, and the same on the
copyright side where the legal standard for infringement is sub-
stantial similarity. So I would add that the bill might address sub-
stantive training in intellectual property law.

The CHAIRMAN. Could you all again give us a flavor of or indicate
the importance of the correct balance in official duties between ba-
sically commercial, say, and enforcement? That is, the problem we
are going to have in our country if we do not get that balance right,
that is, we do not spend enough time on the commercial side, which
gets to resources, training, and so forth? Again, what are the impli-
cations? What are the consequences of not getting that balance
right? Mr. Banks?

Mr. BANKS. Mr. Chairman, I think the consequences are huge.
Take a look at import safety. Take a look at all these unsafe prod-
ucts that have made it into the country. Who is focused on that?
Well, that is a trade issue to a great extent. It is equally important
for the Nation’s security of its public health. This trying to achieve
balance between kind of the border security side and the trade side
has been historic. It used to be drug enforcement versus trade. It
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is a real tough balancing act. If they let one terrorist in, this is a
huge, huge issue.

But today, take a look at how many times—it seems like on a
daily basis you see this counterfeiter-contaminated heparin drug
coming in from China. That is part of the reason CBP needs to
spend more focus, more time, more attention on the trade side as
they do on the enforcement or security side.

The CHAIRMAN. Who else wants to just address the consequences
of not getting this right? Maybe quantify it.

Ms. STOCKER. Well, I do not think I can actually quantify it, but
making sure we have good training in risk management is impor-
tant. If good customers are moving goods that are very low risk,
then repetitive low-risk shipments should be viewed as that and
that will free up the time to take a look at the non-regular type
shipments where you are probably going to have an issue. I think,
as the pendulum swings, it is the risk management piece that I
think sometimes is left out of the training.

The CHAIRMAN. Why is that left out? Why is risk management
left out?

Ms. STOCKER. Probably because it is the hardest of them all. As
we talked about the brain drain, it is over time. As you have expe-
rienced, you can figure out, what is the best way to look at this
particular scenario. But I would think statisticians and other peo-
ple involved in the programs should be able to figure out a way to
help train young folks on risk, because, yes we have compliance,
and yes we have reasonable care, and yes we have security, but it
is the true balance, and where is your risk so you can target that
risk in the right place.

The CHAIRMAN. Ms. Tease?
Ms. TEASE. I am happy to give you a real-world example and a

quantification, Senator. I believe that, if the balance tips too far in
favor of security versus IPR enforcement, there will be clients in
Montana that will lose market share and dollars. My example may
not sound significant like companies like Ford and Procter and
Gamble, but I just completed a patent enforcement effort on behalf
of a Bozeman manufacturing company.

Over the past year and a half, we have gone after six companies
that were infringing our patent. We have settled with all six, and
I would say the dollars in the door to this manufacturing company
were about $150,000. That is a significant number to that Bozeman
manufacturing company, and will pay my bills for the next 5 to 10
years. They have literally put it in the legal fund for enforcing
their other patents. So, that is an example for you.

The CHAIRMAN. Now, what happened in that case? You say there
was an infringement?

Ms. TEASE. Yes.
The CHAIRMAN. Could you maybe just give us a sense of the in-

fringement?
Ms. TEASE. I will try. I have to be careful not to get into attor-

ney/client privilege here.
The CHAIRMAN. Sure.
Ms. TEASE. But the infringers were all manufacturing these

goods overseas and they were imported into the United States. Mr.
Brown talked earlier about the importance of maintaining private
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enforcement efforts and not relying solely on Customs to prevent
these goods from getting into the U.S. So we contacted these com-
panies, starting with cease and desist letters, and then drafted
complaints and negotiated settlements.

I will add that what I am hearing from my clients is there is vir-
tually no intellectual property screening occurring in the Seattle
port, and that is where most of my clients’ goods are coming
through, so the onus falls on us to enforce our patent rights, again,
as Mr. Brown said, once they have crossed our borders.

The CHAIRMAN. Help me a little bit. I have never worked in the
Seattle port. So what happens mechanically, administratively?
That is, what should a Customs official do to do the proper screen-
ing?

Ms. TEASE. I think how it is supposed to work, Senator, assum-
ing that resources were infinite, is that containers would be phys-
ically inspected and checked against the information that Customs
has on recorded marks, and not only the recorded marks, but the
parties that are authorized to use or apply those marks.

That is why they ask those questions on the application form, so
if they open up a container and it has one of my client’s marks on
it and we have recorded that mark, they can check the list of au-
thorized parties and determine whether or not that is a counterfeit
good. That, in theory, is how it is supposed to work.

I think as a practical matter, very little or no intellectual prop-
erty screening is occurring, at least at the Seattle port, I suspect
because of a lack of resources. I can tell you also that the same cli-
ent I mentioned uses Expediters International, a Customs broker-
age house that handles the 10+2 type issues, the Customs docu-
mentation, and they do not have anyone physically present at the
ports either. So, it is just Customs that is there. They are the only
ones receiving these containers and responsible for inspecting
them.

The CHAIRMAN. I actually was at that port about a year ago and
various people showed me what they do. A couple of things struck
me. One is, properly, the focus on security. A lot of these containers
were X-rayed, and lots of different technology applied. But it struck
me that it is still pretty rudimentary. It just seemed to me there
should be a better way of doing this.

For the United States of America not to have even better tech-
nology, more sophisticated, seemingly fail-safe ways to address
products coming in—I am talking, only the security side struck me.
But, second, on the commercial side, I did not sense that much was
going on at all, frankly. That was quite concerning to me. I did not
ask how would one properly screen for infringement, but I did not
see them doing anything that seemed to me to be performing that
duty.

What about going further out? Not only just trying to screen at
the border, but other ways to protect intellectual property infringe-
ment from even getting across the ocean to the United States?
What are your thoughts on that, Ms. Tease?

Ms. TEASE. Yes, Senator. I appreciate your asking that question
because I think there are a lot of good things in the PRO IP Act,
the bill H.R. 4297. The reason I like that Act is, it calls not only
for an IP enforcement representative who would report directly to
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the President and to Congress—I think intellectual property en-
forcement needs to be taken seriously at that level—but it would
call for 10 IP attachés, diplomatic attachés to participate in diplo-
matic missions and/or be stationed at our embassies abroad, and 5
IP law enforcement coordinators responsible for various regions
around the globe. This all gets to your issue of effectuating the cul-
tural and economic changes required in other countries to stop pi-
racy at its source. It would also call for a Department of Justice
IP Enforcement Division. Right now, the IP work is really just oc-
curring in the Criminal Division.

I would like to say something about these CHIP positions, Com-
puter Hacking and Intellectual Property, the USA positions. Cur-
rently, in theory, there is one in every DOJ district within the
United States. However, these positions need to be funded, as op-
posed to heaping additional duties on existing AUSAs, which I can
tell you is what has occurred in Montana.

The CHAIRMAN. I would like to ask you also about CBP’s proposal
to revise the first sale rule. Without consulting the Congress, or not
consulting this committee, frankly, I have serious concerns about
the proposal to change the first sale rule. CBP did not consult with
this committee or the industry, it is my understanding.

But what are your thoughts on the CBP’s proposed first sale
rule, and what kind of effect will it have on your business oper-
ations? Ms. Stocker?

Ms. STOCKER. Well, the effect on the business is that it is going
to cause us to redesign our models on international trade. But we
were wondering why they are trying to do this, and why they are
trying to do it now when it has been well-settled, and it has been
discussed in a number of cases. So it does not really make a lot of
sense to do it now when our economy is not growing at this time
and we really need to continue what we are doing and do it a little
bit better. So we are asking the same question: why? Why now?

The CHAIRMAN. Why do you think they are? Why are they pro-
posing this change? Why, do you suppose?

Ms. STOCKER. Well, the only thing it is really going to do, prob-
ably, is increase duties. If they are looking for money—because ev-
erybody is—that might be one of the reasons why they are doing
it. But we can ask and get back to you on some additional ques-
tions. We can ask a number of our companies to find out, what
their opinions would be.

The CHAIRMAN. I do not mean to overstate this next point or be
kind of corny about it, but the fact of the matter is, all of us in
public service work for people. I am just a hired hand for the State
of Montana. Customs officials are basically hired hands. They are
the employees for the people of our country. Clearly, the right atti-
tude would be, when you are an employee, you want to do a good
job for your employers, which means you want to service your em-
ployers.

So companies importing products into the United States, I pre-
sume, would like to have their employees do a really good, bang-
up job and so forth, and the employees themselves want to do a
really good, bang-up job and do its best for United States import-
ers, for example.
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My question, though, really is, do you find that attitude when
you work with Customs? That is, boy, as a Customs official I want
to do what is right here and really help. If it is not quite what you
would like it to be, to what degree is it lack of resources, to what
degree is it lack of training, to what degree is it just attitude, and
so forth? Ms. Stocker?

Ms. STOCKER. I truly believe that everyone in the chain is trying
to do the best job possible, and I think the issues really are, what
are the current trends and where has the pendulum swung. So
right now CBP is very, very adamant and working a lot more to-
ward trade security versus trade facilitation. Yes, in many in-
stances we do have a lot of very good dialogue. They take our input
and we see some of the changes.

But I think as the pendulum swings back and forth at different
times, at this point we are really a lot more into the security end
versus in the trade facilitation end, and we would like to see that
pendulum swing back. There has always been a relatively good
open dialogue with regard to discussion, but sometimes the out-
come is not necessarily good middle-of-the-road outcome where ev-
eryone can benefit.

The CHAIRMAN. I appreciate that. But again, and I know I am
repeating myself, but how do we swing the pendulum back? What
can this committee do to help get that pendulum swung back?
Without sacrificing security, what do we do to get that pendulum
back so we are doing a bang-up job on the commercial side?

Ms. STOCKER. Well, one of the things that I think we can do with
regard to the systems is making sure that systems are better so we
have more people who can work within the process and on the
process to get it to be better in total, and second, taking a look at
all of the different things that everybody is doing, all of the dif-
ferent trade programs that are out there. We need to simplify.

‘‘Not invented here’’ is not a good process. Taking what is already
there to make it better would work as opposed to new, new, new
all the time. Let us take some well-established procedures and
processes, get them working, and get them streamlined so we can
all be on the same set of rules and procedures and not constantly
adding new, new, and more and more.

The CHAIRMAN. But what can this committee do with respect to
our oversight functions? On one extreme, we could have hearings
every day and have it all lined up, different components, different
parts of this problem. But we cannot do that, clearly. So what can
this committee do as efficiently as possible to get the pendulum
back on the commercial side?

You mentioned, Mr. Banks—I forget what the classification is so
people can get paid better and that kind of a thing. But what else
can we force? We could ask for reports. My view is, often you have
to ask. It is good to have plans, benchmarks, quantify progress, see
how you are doing—dates, deadlines, and that kind of thing. So, if
we were to ask the agency to come back and give us a report, what
would be some of the components in that report, assuming we have
established benchmarks and deadlines to quantify progress and so
forth? Mr. Banks?

Mr. BANKS. Mr. Chairman, one of the things I would suggest, I
mentioned there are two computer systems. Charlene talked about
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computer systems. There is something called the Automated Com-
mercial Environment. It is basically a pipeline for trade data that
comes in. There is something called ITDS, the International Trade
Data System, which allows the sharing of that information across
all sorts of government agencies to do a better enforcement job.

Quite frankly, both of them are under-funded. Both of them are
not happening fast enough. If you really want to impact trade by
developing—if you can accelerate the process of those two systems,
you almost force CBP into spending more time on trade issues and
trade facilitation. Authorization is key for those systems.

The other one is, you are absolutely correct, demand reports or
require reports on what actual progress is being made in order to
be able to share this information with both industry and with other
agencies. Establish milestones that need to be met and hold their
feet to the fire. I think that, just in that sense alone, would be a
huge step forward.

The CHAIRMAN. Well, I appreciate that. You can help us in draft-
ing the report language, too.

Ms. Stocker, any thoughts on what we should have the agency
do when we ask them to report back to us?

Ms. STOCKER. I think Sam’s point on ITDS is key. If you look at
our second chart where we talk about the number of agencies that
have not yet implemented, green means fully implemented on
ITDS, that those agencies get all of the data. The rest of them are
either in progress or very slow behind that. Once we submit data,
having all of the agencies pull from that same pot of data will help
everybody. So pushing the different agencies and maybe requiring
them to get on ITDS, will really truly help us.

The CHAIRMAN. All right.
Ms. STOCKER. It will use the money properly.
The CHAIRMAN. Good.
Mr. Brown, your thoughts. What do we ask them to tell us in the

report?
Mr. BROWN. Well, actually, I really have nothing to add to what

they have said. I think they have hit the big issues right on the
head.

The CHAIRMAN. All right.
Ms. Tease?
Ms. TEASE. Yes, Senator. I think Sam touched on this earlier. I

think the problem really is a cultural one within Customs, from
what I am hearing. They think of themselves as a law enforcement
agency and not so much as a public service agency, like the U.S.
Patent and Trademark Office, which has done some good things in
that respect, and there is still room for improvement in others.

I think what we can do in the bill is make some very specific rec-
ommendations as to how Customs communicates with the public,
with practitioners like myself and interested parties, and that
would include making recordation easier—and we have elaborated
on some of these recommendations in our written testimony—pro-
viding a mechanism for electronic reporting of violations, fixing the
website. The Informed Compliance Publication on IPR enforcement
needs to be re-posted. It has been taken down for 2 years now. Get
a Help Desk like the Patent and Trademark Office has.
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The CHAIRMAN. Well, I am going to have to wrap up. This has
been very helpful to me, and obviously this is just a first step. I
am very interested in getting this direction to Customs to have
them come back and report to us. I am very interested in having
you all help design the request. This is kind of exciting. We will
make things happen here. We will address the culture issue, mod-
est resources, as you have suggested. I am just very interested in
kind of getting that pendulum back to where it should be, and
thank you very, very much for taking the time.

The hearing is adjourned.
[Whereupon, at 10:49 a.m., the hearing was concluded.]
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