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'DISTRIBUTIONS OF STOCK PURSUANT TO ORDERS
ENFORCING THE ANTITRUST LAWS. .

 WEDNESDAY, SEPTEMBER 13, 1061 .
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[That )a{xbo spiter o of chapfer 1l of the Intern
or-loss on dispgs t!on of property) is
idding at the end thereof the tollowing ney/part:

rmnr I—DISTRIBUTIONS PURSUANT
~_ THE 'ANTITRUS

["8!0. 1111, Distribtition of stoek prirsu eomm;m.nﬁmuu

"880.111! DIS&MBUTION or BTOCK PUISUANT 'l'O OIDII MRCING THE AN’l'l-

" [“(a) 8cornm or Szcrion. | ¥
“in) SHANZHOLDERS TO wnxcn nmonmwm tem ‘ahmholdet' ag
section does not include corporations which may be allowed a
deduction for dividends recelved under the terms of section 248 or seetion 24!5
5 but includes personal holding companiee as defined in section 542.
(‘ 2) DieTRIBUTIONS 'ro mucn APPLIO m. ~—The term 'distrtbution zn,
“seotion agg oly to a distri toaahmh er. to which
uection 01 (as m qeotion) apptias. Vi e
u}(i:gzgr oN- mmnvrm-—m . P ¢ thia ﬁo
BUTION, OF. DIVRSTED STOCK,—For urnoaes o sec .
the term ‘distribution of divested stock’ mearis & dhf? by.a norpomﬁonx{
(referred to in thils section as the ‘distributing codrgouﬂon ) to a shareholder,
with respeot to its stock held by such of stock which, when
distributed to the distributee, is divested stook (as defined in subsection ).
lil (2) AMoUNT oOF DISTRIBUTION.~Notwithstan the provislons of
section 801, the amount of a distribution of divested stook shall bs the fair

market value of such divested stook. 1



2 DISTRIBUTIONS OF STOCK

“(3) TREATMENT oF DISTRIBUTION.—Notwithstanding the provisions of
seotion 301, a distribution of divested stock shall be aﬂ)]lied against and
reduco tho adjusted basis of the stock with respect to which the distribution
is made. That portion of tho distribution, if any, which is in excess of such
adjusted basis shall be treated as gain from the salo or oxohun?,o of pro%ort .

“(4) DISTRIBUTICY8 TO AVOID FEDERAL INCOME TAX.—Paragra (g)
shall not apply to a.. . ansaction onoe of the })rinoipal purposes of which is

the distribution of the earnings and profits of tho distributing corporation
or of the corp.ration whose stock is distributed, or both,

E“(b) Stock.—For purposes of this section, the term ‘stock’ includes
rights to fractional shares.

[“(5 Basis To DISTRIBUTEES.~

‘(1) Divestep stock.—Notwithstanding the ?rovlsions of section 301,
tho basis of the divested stock in the distributec’s hands shall be its fair
market value, .

[(2) SToCK OF DISTRIBUTING CORPORATION.—After a distribution of
divested stock, the basis of the stock with reapect to which such distribution

. was made shal'l be its adjusted basis immediately prior to such distribution,

reduced (but not below zero) by the amount of the distribution,

s [“(’d) EarnINGS AND Prorits oF DistRIBUTING CORPORATION.~—Notwlith-
standing seotion 301, section 312, and section 316, the earnings and profits of the
distributing corporation shall not be diminished by reason of any distribution of
divested stock to which subseotion (b‘)) applies. '

: [“ge) DerNiTioN 0F ANTITRUST ORDER.—For purposes of this seotfon, the
torm ‘antitrust order’ means a judgment, decres, or other order of a court or of a
commission or board in a suit or procecding under the Sherman Aot (26 Stat.
209; 15 17.8.C. 1-7) or the Clayton Act (38 Stat. 780; 15 U.8.C. 12-27), or both,
to which the United States or such a commission or board is a parti;.

L“(t) DeriniTioN or Courr.—For purposes of this section, the term ‘court’
means a court or a commission or board issuing an antitrust order. '
E'“(g) DeriniTION OF DivEsTED STOCK.~For purposes of this seotion, the
term ‘divested stook’ means stock meoting the following requirements:
. ;'(l)hithl? stock is the subjeot of an antitrust ordor entered after January 1,
» whnici—
‘ [‘“(A) direots the distributinq corporation to divest itself of such stook
by distributing it to its shareholders (or requires rach distribution as an
ternative to other action by auK person); and
“(B) speocifies and itemizes the stock to be divested; and
“(C) dircots that tho divestiture of such stock shall be completed
within a spacified period whioh the court finds, in view of thoe exigonoies
of the partioulnr case, will accomplish such divestiture as speedily as
the circumstances permit; and
“(2) the court finds— 1 -

[“(A) that tho divestiture of such stock (as described in paragraph
(1)(A)) is necessary or appropriate to effectuate the policies of the
Sherman Act, or the Clayton Aet, or both; and

[(B) that the appHcation of subsection (b) is required to reach an
equitable antitrust order in such suit or prooeeding; .

but no stock shall be divested stock if the court finds that its divestiture is

required because of an intentional violation of the Sherman Act, or the

Clayton Aect, or both.”

(b) The table of parts for subchapter o of chapter 1 of the Internal Revenue

Code of 1954 ia amended by adding at the end thereof the following:

| €Part IX. Distilbutions pursuant o orders enforclug the antitrust laws,”

L(c) The amendments mads by this section shall apply only with respect to
distributions of divested stook (as defined in section lll(b)(l{ of the Internal
}!evenue'l()o%% lof' 1954, as added by subsection (b) of this seotion) made after

ANUAT 1961. o o : ‘

That (33 s’ubchapter O of chapter 1 of the Internal Revenue Code of 1954 (relaling
to gatn or loss on disposstion of properly) is amended by adding-aé the end thereof
the following new part: =~ - 4 ' o S



DISTRIBUTIONS OF STOCK 3

“PART IX—DISTRIBUTIONS PURSUANT TO ORDERS ENFORCING
THE ANTITRUST LAWS :

“See. 1111, Distribution of stock pursuand to order enforcing the antitrust laws.

“‘SEC. 1111, DISTRIBUTION OF STOCK PURSUANT TO ORDER ENFORCING THE ANTI-
TRUST LAWS.,

“(a) Gengrar Rurx.—Notwithstanding sections 801, 818, and 816, a disiri-
bution of divested stock (as defined in subsection z. to a qualifying shareholder
(as defined in subsection (b)), lo which sectson 201(c)(1) would, but for this section,
apply, shall be a disiribution which is not out of the earnings and profits of the
distribuling corporation for purposes of this subtille. .

“(b) QuaLiryinG SHAREHOLDER~—For purposes of this seciion, the lerm
‘qualifying shareholder’ means any shareholder other than a corporation which ma
ba‘gilz;w‘esd a deduc}aion under section 848, 844, or 845 with respect to dividends received.

¢) Spxcrar RoLxs.— ' S
‘“(1) Di1sTRIBUTIONS TO AVOID FEDERAL INCOME TAX.—Subsection (a)

shall not apply to any iransaction one of the principal purposes of which s the

disiribution ojv the earnings and pro o{olhe distrsbuting corporation or of the

corporation whose slock 1s distributed, or both. A

. }'(8):'8?}05;':%' purposes of this section, the term ‘stock’ tncludes rights

0 fractional shares, . T .

“(d) Dzrinirion or ANTiTRUST ORDER.—For purposes of IMs seclion, the term
‘antitrust order' means a judgmenl, decree, or other order of a court or of a commyssion.
or board in a suil or proceeding under the Sherman Act (26 Stal. 209, 16'U.8.C. 1-7)
or the Clayton Act (38 Stat. 730; 16 U,8.C. 18-87), or bolh, to which the United
States or such g commission or board 18 a party. . . , "

‘() Dxrinirion or Covrr.—For purposes of this section, the term ‘court’
means a courl or a commiasion or board tssuing an antitrust order. ‘

“(f) Dxrixirron or Divesrsp Srocx.—For purposes of this section, the term
‘divestedlstock’ means stock meeting the following requsrementis: .

. 9;‘}1) ;‘}{ehslock §8 the subject of an antilrust order entered after January 1,
) Which—. ‘ ' ‘
“‘(A) directs the distribuling corporation o divest staelf of such stock by
distributing it o its shareholders (or requires suck distributton as an alter-
native to other action by any person); and '
“(B) specifies and itemizes the stock to be divested; and
“(#) the court finds— ‘ R - .

" “(A) that the divestitute of such stock, in thé manner described in para-
graph (1)(A), is necessary or ’approfn‘ato to effectuate the policies of the
Sherman Act, or the Clayton Act, of both; ,

“(B) that the application of subaection (a) s8 requtred tv reach an equstabdle
antitrust order sn such sust or proceeding; and
“(C} that the period of time for the complele divestiture fized in the order
(or orders) 1s the shortest period within which such divesitture can be executed
with due refard o the circumslances of the particular case;
but no slock shall be divested stock if the court finds that its divesisiure 18 required
becg;t%e"of an inlentional violation of the Sherman Act, or the Clayton A,

or both. - .
" (b)' The table of paris for subckapter O of chapler 1 of the Internal Revenue Code,
of 1964 13 amended by adding at the end thereof the followsng: - L oo

“ Part IX. Distributions purauant (g orders enforcing hs antitrust laws.”

(c) The amendments made by .this section shall apply only with respect lo dis-
tributions made afler the dals of the enaciment of this ‘;13:. . ‘ Lo
Sxc. 8. (a) Section 301 of the Internal Revenue Code of 1954 (relating to distrin.
butions of property) 1s am. by redesignating.subsection. (f) as subseciton (g) and
snseriing after subseciion (e) the following new subsection: .. T H
. "(f) Spxcrar Rupzs ror Disraiausions or ANTITRUST. Sx0CK. 10 é’omu-
LION3.— - o Tt e it
- .*(1) DErINITION OF ANTITEUST.a100K.—~For purposes of this subseciion,
the term ‘antitrust stock’ means sfock received in a disiribulton .made. after
S,cpm;r 6, 1961, either pursyant to the lerms qof, or. ¢n aniscipation of, an
antitrust order (ae defined sn ection (d) of sectfon 1111), ...~ . . |

'
.



4 DISTRIBUTIONS OF STOCK

'(9) Amovnt prsrrinvrxp.—Nolwithstanding subsection (b)(1) (but aud-
oct fo aubsection (b) 19)), Jor purposea of this section the amount of a distriby-
o:‘,on o{ a‘mi’gru&l slock received by a corporation shall be the fair market value
auch stock,

“(8) Bura.—«NolwiMalmoda‘ng ‘aubsection (d), the banis of anditrust stook
recesved by a corporation yn o distribution to which subsection () ap[zh'as shall
be the fair market value «}f auch stock decreased by ao wiuch of the deduction for
dt'vtdm!k recesved under fAe provisions of section 948, 244, or 245 aa 18, under
mtd(mg}u presoribed by the Secretary or Mia delegate, aliridbutable to the exceas,

any, -

" A) the fasr market value af the atack, over
() the adjusted basia (in Ihe Aands of the distributing corporation im-
medialely defore (Ae distribution) of the stock, ncreased dy the amount of.
gain which 3 recogniaed fo the distributing corporation by reason of the
distridufion.”’

(®) The amendments made bz M3 section shall apply only with reapect to distri-
butions made after the date af the enactment of this Acl.

S%¢. 3. (a) Section 818 of the Internal Revenue Code of 1954 (relating to the offect
on «:&Qo‘nw and profits) sa amended by adding at the end thereof the fallowing new
aubdsection: . ‘

I gncuz. ADJusruENT oN DispositioN or ANyiTrosr Stock RRCXIVED
A8 4 DIvIDEND.—If Q corporation received antilruat alock (as defined tn acolion 301

) tn o disindution to u%di section 301 agfh‘od. and the amount of the distribution

rmined under aection 301 (£)(#) excceded the basia qf the slock determined under
awction 301(f)(3), then proper adjustment shall be made, under regulations prescribed
dy the Secrelary or Mis delegate, lo the earnings and profits of such corporation at the
time auch alock (or ofher property the dasis of which 1s determined by reference (o the
dasys o{such stock? ¥s diaposed o{ S%y such corporation.”

(d) Subsection (8) of section of the Internal Revenue Code of 1984 (relating
to accumulaled taxable income) 13 amended by adding at the end thereof tha following

new pa :

“Eg) Flﬁanuunoya OF DIVESTED SrocK.— There shall da allowed as a
deduction e amount of any dividend distribution received of divested astock
(a3 defined in subsection (f) of section 1111), minue the tazes smposed by this
sublitle attribulable to auch receipd, bud onl‘y tf the atock wnth respect to which
the disiribution 12 made was owned by the disiritutee on September 8, 1981, or
was owned by Ihe distributes for at least 2 years prior to the dale on which the
antilrual order (as defined in subsection (d) of section 1111) waa entered.

‘"(20) SPECIAL ADJUSTMENY ON DISPOSITION OF ANTITRUST STOCK RE-
CRIVED 48 4 DIVIDEND ~—If—

. ‘'(A4) a corporation received antitrust stock (as defined in gection 301(f))
18 o distribution to which section 301 applied,
“(B) the ariount of the disiribution determined under section 801 y) 9
exceecsd the basis of the stock determined under section 301(}3(8}, an
“(C) paragraph (9) did not apply in respect of such distribution,
then pm{er adjustiment shall be made, under requlations gmcra‘bcd by the Secre-
tary or Ais delegate, \f such stock (or other praperty the basis of which s deter-
mined dy reference to the basis of such s!oclg 18 sold or exchanged.”

(¢) Section 543 of the Internal Revenue Code of 1954 (relating to personal holding
company tncome) 18 amended (1) %addt‘vm al the end of paragraph (1) of aubsection
(a) the Jollowing newe sentence. ““Thiz pam“g:ph ahall not apply to a dividend dia-
tribution of divesled stock (aa defined tn aubsection y) of seclion 1111) dut only of
the slock with respect to which the distribution 1a made was owned by the distribulee
on Scptember 8, 1981, or was awned by the disiribules for ol least 9 years prior {o
the dale on which the antitrust order (as defined in subsection (d) of section 1111) was
enlered.’’: and (2) dy adding at the end thereaf the following now awbsectron. -

() Sracrad Amvsrusns oy Dirsrosivion or Antrirrusr Sroocx Rxcarvap

48 & Divioenp.—lf— ~ B

T (1) 8 corporation recevved aniitrust stoeh (as defined in aeciion 301(f)) ina
distridution to which sectton 301 applied, X

“(#) the amount m‘gm distribution determined under section S01(f)(8) evceeded
the dasis of the delermined wnder section 301(£)(8), and
“(3) such distribution waa includible W peraonal Aolding company income
wnder subseciion (a)(1), o o ' ‘

then proper adjusiment be made, under regulations prescrided by the Secretary
or Ass , (0 amounds includible sn personal Aolding company sncome under
subsaciion (6)($) with respect to such stock (or other property the basis of which s
determined by reference lo the dasis of such stock).”

I3



DISTRIBUTIONS OF NTOCK b

(d) Subaection (b) of section 548 of the Internal Revenue Code of 18984 (relaling to
undiatributed peraonal holding company sncome) 18 amended by adding at the end
thereof the following new paragrapha:

“(10) DisraisurioNs or DrvRsTRD arook.~—~There ahall de allowed as a
deduction the amount of any sngome atirsbuiable lo the receipt of a disirsbution of
divested alack (aa defined in subsection (f) of aection 1111), minua the lazes ime

08ed by thia aublitle atiributable lo such receipt, but only r'I’ tho atock with reapeoct
0 whioh the disiribution ia made was owned by the distributes on Sa:tamlm' 6,
1861, or waa owned by the disiributes for al least B yeara prior lo the date on
wk‘io’»dlha anbitrust arder (aa definad in subsection (d) asclion 1111) was
enigred,

“(11) SPrCIAL ADJUSTMENT ON DISFOSITION OF ANTITRUST 8TOCK RECRIVED
A8 4 DIVIDAND ][~

"'(A) a corporalion received antitrual slock (as defined in section 801(f))
in a diatribution to which seclion 301 applied,
“(R) the amount of the distribulion determined undor soction 301(f)(8)
exceeded the baais of the alock determined under scclion 80/(f)(3), an
“(C) paragraph &10) did not ap;:'l;'in reapect of auch distribution,
then praper adjusiment ahall be made, under regulations progcribed by the Secre-
tary or hia delegale, of auch atock (or other roporlx the baaia of which i deler-
mined by reference to the basis of auch atock) s sold or exchanged.”

(6) Subasection (b) of acclion 566 of the Internal Revenue Code of 1854 (relating
to undistributed foreign personal holding company incomp) s amended by adding
at the end thereaf the fauowina new paragrapha:

“(7) Disrrinvurions or pivESTRD a100K .~ There shall be allowed as a deduc-
tion the amount of any income attributable to the receipt of a distribution of divested
alock (as defined in aubsection (f) of aection Iluy, minus the lazes imposed
thia aubtitle atiributable to such recaipt, but anly 1f the stock with respect to whioh
tho distribution Vs made waas owned by the distributes on Seplember 8, 1861, or
wag awned by the distribulee for al least § years prior to the dale on 1hich A
antitrusl order (aa defined in aubseotion (d) of scclvon 1111) was entered. ‘

1(8) SPECIAL ADJUSTMENT ON DISPOSITION OF ANTITRUAT 8TOCK RECEIVED
A8 A DIVIDEND,~—If— ‘ ‘

“(A) a corporation received antitrust atock (as defined in section 301(f))
in a distributron to which aeclion 301 applied,
“(B) the amount of the diatribution delermined under seclion 301(f)(8)
.+, exceeded the baais of the atock delgrmined under seotion 801([3(8), ang -

©1 (0 paragraph (7) did not apply in respeci of such distribulion, .
then proper adjustment shall be made, under regulations prescrided by the Secre-
tary or hrva delegate, if such atock (or other property the baais o/ which vs delermined
by referance to the baasis of auch stock) va sold or exchanged.” . v

y) Subsection ‘sb) 3{ aeclion 861 of the Internal Revanue Cods of 1954 (relaling lo
deduction for dividenda paid) t& amended to read as follows:

“(b) Srxciar Rvisa ArrrLiICABLE.—

‘(1) In determining the deduotion for dividends paid, the rules provided in

" aection 4689 (relaling (o rules applicebla in delermining dividends eligibls for

dividends paid deduction) ang aection 569 (relating to dividends pasd after the
cloae of the lazable ysar) shall ba applicable. S .
< Y(8) I -a corporation received anisiruat stock (as defined i scation 301(f)) n
. a‘ dt,:!rt‘buu'm lo wln‘o:y a'o::ig:. 80;' ap &d an‘g‘woh cor, boratt‘;u dmrgzao: ;:‘ch
- slock (or r property. 50 of whiol mnuﬁ reference {o the basss
of such atoc %‘to itﬁhargboldou, proper a wualmmt a lge mads, under regula-
tiong Jream d b tho.Sccrela':;y or At delegate, lo the aniound q;‘ {Ae deduction
p’m I oM 5 : bl [ oy st

ded for in subsection (a).” < TR _
() The amendmaents made by this seclion shall apply only with respeot te distriby~
iiony mada afler (he dale of the enacimens of this Act, o ;
. Amena the title 8o as to.read: “A bill to amend the Internal Revenye Code of
1984 s0 33 td provide that a distribution of atock made to an individual %:: oortajn
oorpora omJ ‘ﬁmuam to an order oenforoing the antitrust laws shall not be trea

o8 adividend distributioh but shall he treated as a return of o&J:)ltsl' and to provide
that the amount of such & distribytion made t9- 8 corpora (n;aixall be the falr
market value of the distribution.” e LT
. The CrAmMaN, Mr, Robert H. Knight, General Counsel of the
Treasury tyisourfirgt witness, . .. ;.. g
.~ Willyoutakeaseat. - - o : .

1
. 3
'
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6 DISTRIBUTIONS OF BTOCK

Senator Dovaras, Before we begin, Mr. Chairman, may I ask the
status of thisbill in the House{ .

The CuatrmMAN, The status in the House, so I am informed, is that
it is still in the Ways and Means Committee, and was reporte(i on the
calendar, : ; , .

Senator Douaras. Reported by the Ways and Means Committes?

- The CrarMaAN, It ison the calendar. :
Senator Doucras. Has it been cleared by the Rules Committee?
The Cuatrman. I understand it will be cleared by Thursday.
Senator Doveras. I want to compliment the chairman on taking

this matter up before it has passed the House, This is a principle for

which I have been contending for some time. I deeply appreciate the
procedure which the chairman has now established. =

The CxARMAN. The chairman accepts the compliment. [Laughter.]

Now, before the witness is heard, Senator Kefauver is unable to be
here today at this meeting, and asked mo to insert this letter in the
Hot. Hakry F. BYrp, ‘ - '

OMhairman, Senate Finance Commitice, U.8. Scnate, Washington, D.C.

. .DEAR Mg. OHAIRMAN : It i8 my understanding that your committee will hold
hearings tomorrow on legislation to reduce the economie hardship on sharehold-
ers of Du Pont stock arising out of the divestiture of General Motors stock. Al-
though the divestiture resulted from antitrust action, I believe that it would
work undue hardship on ghareholders. Therefore, I wish to ke on public record
In favor of the legislation in principle and hope you will make this letter a
part of the record of the hearings. - .
With kind regards.
Stncerely yours,

A

HerEs KEFAUVER,
‘ U.8. Senator.
The Cramman. Mr. Knight, will you proceed and explain the bill
before us; explain the House bill,

STATEMENT OF ROBERT H. KNIGHT, GENERAL COUNSEL,
TREASURY DEPARTMENT

Mr. Kntaur. Thank gou, Mr. Chairman.

Mr. Chairman, I am delighted to accept your invitation today to dis-
cuss HLR. 8847, introduced by Congressman Boggs, and reported
favorably by the House Ways and Means Committee on September 7,
1961. The bill would provide tax relief to individual stockholders
receiving distributions of stock as a result ‘'of antitrust divestiture

er's. - o o
Section 1 of H.R, 8847 would add a new section 1111 to the Internal
Revenue Code which would provide special tax treatment for in-
dividual shareholders who receive divested stock pursuant to an
antitrust order, Proposed section 1111 would treat ¢ t‘ﬁ(}istxil‘)ution‘,of
divested stock to such shareholders as s return of ‘ca.g.l which would
be received tax free except to the extent that the fair market: value
‘of the divested stock exceeds the shareholders’ cost basis for the uhder-
lying stock with respect to which the distribution is made. The fair
market value of -the divested stock would bé:applied’ against- and
reduce the adjusted cost basis of the ufiderlying stock M} " ghy
excess of fair market value over guch cost basis ‘would ‘be. treated
as a taxable capital gain from the gale or exchange of property.

[



DISTRIBUTIONS OF STOCK 7

" The tax treatment which would be accorded bg the bill is similar
to the tax treatment now provided by section 801 of the code to a
corporate distribution which is in excess of the corporation’s earnings
and profits. ‘The proposed section 1111 provides that the earnings
and profits of the distributing corporation shall not be diminished
by reason of any distribution of divested stock which is treated as
a return of ca})ital.‘ | v : L
Section 2 of H.R. 8847 would amend section 301 of the code, relating
to the taxation of intercorporate dividends, to provide a new tax
treatment to corporate shareholders receiving antitrust stock which
has appreciated in value in the hands of the distributor. e
Antitrust stock, I might add, is a defined stock -within the billy
menning stock divested pursuant toan courtorder, -
Under existing law, a_corporate recipient of a dividend of ap:
preciated property includes n gross income only an amount equal
to the cost basis of such property in the hands of the distributor, and
then generally is entitled to an 85 percent dividends-received deduc-
tion to reduce the amount subject to tax. Thus, under existing law,
the entire appreciation in value of the property escapes the -Inter-
corporate dividend tax, The new rule, contained in section 2 of the
bill, provides that the amount of dividend income resulting from the
receipt of antitrust stock, and thé amount of the dividends-received
deduction, will be measured by the fair market value of the-stock
distributed. However, the basis of the stock in‘the hands of "the
recipient corporation will be partially stepped' up in: récognition-of
the fact that a portion of the appreciation in value has been taxed
to the recipient corporation at the’ ordinary corporate rate after
application of the intercorporate dividends-received deduction.
ection 83 of H.R. 8847 would add to the code various technical
amendments required by 'the new rule relating to intercorporate
dividends in'antitrust divestiture cases. - T
One of the amendments provides for-a special adjustment to earn-
inﬁs and profits when a corporation disposes of antitrust stock. ' The
other amendments all involve various sections in subchapter G of
the 1954 code, relating to corporations used to avoid incomé’ tax on
shareholders. These amendments are in general designed'to ayoid
an undue adverse impact upon the shareholders of personal holding
cor,in‘ﬁaniesrééeiving' veésted stock. T e
" The Treasury Department has advised you of its views on this sub-
ject in & report on anearlier version of H.R, 8847 introduced by Sen-
ator Williams of Delaware, that is; S, 2266. Ini brief, the Yeport
points out that we believe that the principal factors involved in deter:
mining whether réliet should be granted are matters beyond the pur-
view of our’own rqsgonsibilities', and as a conséquence we '‘éxpressed
nelthe;‘sup;zoport,nor,o jectiontothebill.” - - oo o0 )
_ The fagctors we mentiohed are: any impact on thé market result-
ing from'tixing ‘divestiture distributions uhder the present tax laws,
e%ﬁllty to ‘shareholders ‘in such cases, and the effect on efiforcement
of thé antitrustlaws, * = = '* 7 Jop et B LT
‘‘'We ‘?Isd réported that if this committee should decide to Ap‘pl"oo?
the bill; we ho‘pegl't}fati‘,c_erbaih-'a,mendmentsj-ifvouldibe'.ihco rated.
The amendmeénts’ which. we suggested have been substhntially iicor-
orated in' H:R. 8847, except that we urged that our proposed amend-
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‘ment to the intercorporate tax provisions be applied generally as a
noeded reform rather than confined to antitrust divestiture cases.
However, we did indicate to the House Ways and Means Committee
‘that we would not object to the limited amendment incorporated in
LR, 8847 as reported. If the bill in its present form should be passed
by Congress, we strongly recommend that the Congress consider
tf;ptpying the intercorporate-dividend amendment generally in the near
uture,

As the pending Du Pont antitrust divestiture case would be imme-

v diately aflected by the Boggs bill, we included in our report rough
estimates as to the differences in tax consequences that flow from the
application of the present law and from application of the Boggs bill,

owever, the figures contained in the report were based on the
assumption that Du Pont would distribute its General Motors shares
while continuing to ggny its normal cash dividends. In other words,
we assumed that Du Pont did not intend to substitute General Motors
shares for any portion of its normal cash dividends to shareholders.

Senator Gore. Why did you assume that?

Mr. Knioar, This was based on an earlier estimate made by the Du
Pont representatives based on a plan that was before the Chicago
court at the time. . '

Senator Gore. That is not & binding statement, is it?

Mr, Knionr, Sirf . o

Senator Gore, The statement is not binding.

. Mr, KN1IGHT. N% the statement is not bmdm;&

Senator Gore. Yet you submit estimates based upon thatt

Mr. Kxionr. We submitted estimates because we were att;emptinﬁ
to show, Senator, the maximum amount of tax that would be an
could be esca ‘by the application of what was then Senator Wil-
liams’ bill, 2266, and this was lent sup&ox;t by the fact that Du Pont
indicated they would distribute all of their shares in addition to nor-
mal cash dividends which would, in effect, provide a substantial maxi-
mum possible additional tax. o ]

: .Senator Gore. You are hypothecating your estimate on that basis?

Mr. KniguT. We hypothecated our estimates on that basis,

. Senator Gore. Thank you. _ : .
- Mr. Kviour. This assumption was based wpon an earlier state-
ment of Du Pont Co. representatives on the basis of & plan then before
the Chicago court. -After preparing our repor% u Pont repre-
gentatives informally J)reaan.ted to the Treasury Department tenta-
ve plans which could considerably ch the estimates contained
our rt. Briefly, they presented a: oux?&)‘art. (f.lan which ,tbe¥
indicate Du Pont would follow to comply with a divestiture orde
under prevailing tax law. The plan provides for (a) an offer to
exchange General Motors shares for Du Pont common at a ratio which
wonld grovide a premium to the exchanging stockholders; () a sepa-
rate offer to exch ‘General Motors shares for Du Pont: pre-
ferred at & ratjo.in which the market value of General Motors stock
would equal the callgrioe of the preferred; (¢) a distribution of &
.{:rtion of the General Motors shares in lieu of cash dividends; and,

astly, (d) a sale of the General Motors shares remaining after the
foregoing transactions had taken place, The Du Pont Co, has esti-
mated that the Federal incoms taxes payable under the plan would
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amount roughly to slightly less than $330 million® of additional
revenue resulting from the divestiture, and such revenue would flow
ax‘;inmril&from the sale by the company of the 87 million ‘shares of

noral Motors stock. Indeed, under an alternative plan submitted
by Du Pont representatives at a later date, the resulting revenue
wg)]l]x}d, if the plan were successfully executed, amount to only $133
million, ‘ '

Taking as fact the assumptions which the company has ).)resented
to us, we have no particular quarrel with their estimates.® Under
these dplans, the additional revenue payable under the gresent tax law
would be paid to the United States over a period of 10 years on the
assumption that the court in the Du Pont antitrust case would permit
divestiture to take place over that period.

The Du Pont officials have indicated that if the Boggs bill is passed
Du Pont would in all Hcrobability abandon the fou:&art glan an
would distribute the bulk of its 83 million shares of General Motors
stock which would remain after the other Yrovisions of the plan were
executed, Indeed, under an alternative plan submitted by Du Pont
representatives at a later date, very recently, the resultin§ revenue
would, if this plan were successful, result in the payment of Federal
taxes In the amount of roughly $133 million.

Senator Dovaras. Mr. Knight, what was this alternative plan?

Mr. Knigur, The alternative plan was, in effect to increase the
amount of General Motors stock that would be exchanged for Du Pont
common from 8 to 80 million shares. In other words, they first sub-
mitted a four-part plan, one of the parts of which would provide
for the exchange of some 8 million of the shares of General Motors
for Du Pont stock, - , . :

* Senator Dougras. That isitem (b) ¥ -

Mr, Knigur, Item (b) A '

They came in with another suggestion which they said they were
considering under which they would exchange instead of 8 million
shares, 80 million shares. These would be, presumably, tax-free or
nearly tax-free exchangea because only high basis Du Pont share-
holders presumably would be interested in such an exchange. = -

Senator Douaras. 1 wish you would develop that point as to why
this alternative plan would result in & lower tax yield,

Mr. Kn1gur, Well, instead of exchanging 8 million shares which
would result in no revenue, they would be exchanfingi‘ 30 ‘rmillion
shares which would result in very littlé revenue, and this would re.
duce the amount—— '~ I ‘ ‘

Senator Douaras. Do I understand this would not be taxed as a
cagital in? " S L

r. Knionr. Depending on the basis of the Du Pont stock in the
hands of the shareholders who were making the exchange.  Presum.-
ably low basis Du Pont stockholders would not be interested in making

- AWe are .advised that thig figure assumes reinvestment by Du Pont of the cash pros
ceedn of the sale of Genprall.hlo ors atock in a diversified por{follo of securities in Jleu of
e ™ ceatod b o gven 1o the D Pont rpre:

v as eithe ues or given to ont
sentatives, nor has fm Ponl furnished ortber:g asked fzr any updertaking that the plan
or the assumptions sug{)omu it will become fact under an ven circumstances. . arhe
revenue figure presumably ignores any revenJe losses which Du Pont contends would flow
from the adverse impact onh the market ccugsed by such & plan of divestiture.: ' ' .
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the exchange because they would suffer a tax loss, and the premium
would not make it worth it.
- Now, the reduction in revenue comes from the fact that 22 million
less shares would be sold after these exchange transactions had taken
place. Do I make myself clear, Sengtor?
. In other words, if they exchange with their shareholders 30 million
rather than 8 million shares they will reduce the number of shares
which they will sell at capital gains rates, which the company would
gell at capital gains rates. This is under present tax law.
. Senator Gore. So you submitted to the Congress certain estimates
based upon certain statements to the court by Du Pont officials, and
since then there have been two additional proposals which completely
invalidate the estimates which you submitted. : :
. Mr, Knont. No, Senator, I do not believe they completely invali-
date the estimate we submitted. o ,
., Senator Gore. Maybe I used the wrong term. It merely leaves the
whole %‘oposition upintheair. , SRR
-Mr, KN1eirr: What Du Pont has attempted to show. by their sub-
missions to the Treasury is that while theoretically present law would
provide additional revenue in the amount of about $1 billion, as a
practical matter, this would not he so bocanse they would not follow
the same kind of plan under present law as they would propose to
follow if the Boggs bill were ﬁ[;assed \ L
Senator Douaras. How official was this alternative plan, and when
was it submitted va whom and to whom ¢ :
. Mr. Knieur. The plan has no official standing whatsoever so far
as we are concerned. Du Pont Co. representatives asked if they could
come in to show us what they proposed to do and what the revenue
estimates might be. They did not ask for an Internal Revenue ruling
and we did not ask them for a commitment that this is the plan that
they would follow. We did not feel it would be proper for us to ask
for such a commitment, and I assume they would not be in a position
tomakeone. . . _ o
- They did, however, indicate in testimony before the House Ways
and Means Committee that this is the plan that they would propose to
follow under present law, and they also testified as to the plan they
would propose to follow if what was then the Mason bill, which was
then under discussion, was passed. - o P
.. Senator DovarLsas. Suppose we were to pass this bill in substantially
its present form. Did the Du Pont representatives give any indica-
tion as to whether they would propose the alternative plan which you
mention? . ;. . ‘ B o
Mr. KnigaT. Have they given any indication ¢
. Senator Dovqras.- Yes, .. = LT
. Mr. KniguTt. They have not given—well, let me say this, I believe
some Du Pont people are here and would speak more authoritatively
onit. So far as we were concerned, they said this is a plan, an alter-
‘native plan; which they were considering.- They had gome doubts as
40 whether the exécution of that alternative plan would be successful.
- In other.words, they could not say with any cértainty that. they
'would be successful in an offer tp exchange 30 mjillion shares, General

‘Motors shares, for Dit Pont common. .. iy
i
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Senator Doveras. Both of these plans were made under the assump-
tion that the existing tax law would continue and that the bill in ques-
tion would not be passed ¢ 3 : : o ‘

Mr. Knigur. The plans I have discussed so. far are based on what
they would do or not do under existing law, and I am about to state.
what would happen if the Boggs bill were pagsed. =~ . = '

Senator Dovaras., Isee. Iwanttomakethatclear. . ,

Senator. Gore, And the estimates of taxation under existing law
vary widely and '%reatly. : = e ' o

r, Knreur, That is correct,

Senator Gore. Depending upon the plan. : . |

Mr. Kn1eur, There are a great many different things they could.
do.which would either minimize or tend to maximize their taxes. .

- Senator Gore. In other words, it is possible under present law for
the Du Pont Co. to manage its affairs so as to. minimize the adverse
effect upon the corporation and the stockholders. . .~ - o
. Mr. XNtenr. Within certain limits; yes, sir, - .

. In other words, they have greseuted two plans under present.law
which vary in amount from $330 million down to $183 million under:
their own submissions. ol

Senator Gore. So this bill miglht not be a life-and-death matter in
thelastweekoftheCon&rj:&?,wo dyouthink? . . . - b

. Mr. KnigaT, Well, is & relief bill which the company favors,
and I would sup?ose they would be better qualified than I to say to:
what extent they feel this s necessary for them.. -~ - ... . ¢ -0

Senator Gore. Allrifht. - Gt e T

. Senator WiLiays. In implementing these: plaus, these alternative
plans, there would be, however, serious market consequences as a res
sult of some of thesales. . - | e T S

Mr. Kntenr. This ig certainly what is claimeéd by Du Pont, and
they presented testimony to that effect from representatives of Morgan,
Stanley, investment bankers of New York, Merrill Lynch, and as f
am about to indicate, the SEC has commented onit;’ - .. = .. - .

-Senator WiLLiams. I think that ‘that assumption was accepted in
principle by the Treasury Department, also that there would be market'
consequences if 20 or 30 million shares were dumped 6n.the market,

Mr. Knteur. The Treasury on this has taken the position that-they
do not have the competence within their own house of pnediq,ting- the
market consequences of this, We have received no particular evidence
that would.tend to dispute the consequences that Du Pont hag ¢laimed.’

 Senator WiLrrarms. Well; I won’t go into the extent. ‘But the natus’
ral assumption is that to the extent you increase the offerings of stock,’
it is the same as the extent to which you increase the size of your offer-
ings on a bond issue, it does:have some market consequences.’ *© ' ::

~Mr.Knionr: Certainly that is a logical.conclusion,~ ! . .'¢ i+ .+

- Senator Gore. Well; since the Treasury did not do it, is there not:
an agency of Government ‘which does'have such competencyf The'
Seturities and Excliange Commisgion§ - * i1 . ofL =7 A0 !

'Mr: Kniout, 'We'asked the Securities and ‘Exchange Cormmisgion,
but you are anticipating me a little bit, Senator. oo

Senator Gore. All right. o T

»Mr. Kxyert, Would you like me to respond now.or wait# .. .. .-

I ’ ‘ "‘ :' ,.,:: ‘ ‘, N " : ' ' 5 - ,“‘ =“ “‘:‘”!‘ =s.': E e s j“;‘” «.- .. ,; ;
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- Senator Gore. I will wait. I just wanted to point out that one
agency of the Government had made a report on it, and that report
is not altogether in conformity with the estimates of those people
who testified at the behest of the Du Pont Co. in one instance,
and General Motors in another. :

Mr, Knieur, We did query the SEC and E?xt & response from thein.

Taking as fact the assumptions which the Du Pont Co. has presented
to us, we have no particular quarrel with their estimates. Under these

Jans the additional revenue payable under the present tax law would

paid to the United States over a period of 10 years on the assumption

that the court in the Du Pont Antutrust cose would permit divestiture
to take place over that period.

The Du Pont officials have indicated that if the Boggs bill is passed,
Du Pont would in all E{robability abandon the four-part plan and
would distribute the bulk of the 63 million shares of General Motors
stock to its stockholders, in addition to rather than in lieu of normal
cash dividends. They have estimated that such a distribution under
the Boggs bill would result in the payment of Federal taxes in the
amount of roughly $350 million * of additional revenue resulting from
the divestiture.

Senator Douvaras. Mr. Knight, have the Du Pont officials given an
official stipulation that the distribution of General Motors stock would
be in addition to normal eash dividends rather than in lieu of cash
dividends? Has this been made an official stipulation

Mr. Knieut. So far as I am aware, Senator, this has not. It cer-
tainly was not made as such to us. Lo

In other words, the Du Poni Co. has made no commitment to the
Treasury Department as to how they would distribute the stock. They
are in tho process in Chicago, in their antitrust case, of settling this
with justice before the court, and presumably, the court itself eould
vary the outcome, 80 I would assume the company would not be in a

ition to make any official stipulation until they know the results of
eir proceedings in Chicago.
Senator Wisriams. The Boggs bill leaves it to the courts to deter-
nine the time and the terms, and so forth, does it not?

Mr. KnigHT.. Yes. . The Treasury Department has urged that if
the Boggs bill or one of the similar bills were passed, that the period
of divestiture be shortened from the 10 years which the Supreme Court
recently indicated would be suitable as a divestiture period. In other
words, we felt if the effects of divestiture were mitigated by a relief

1, then it was appropriate to shorten the period of divestiture and
allow the Treasury to recover its revenue somewhat sooner. .

We have said that either of two alternatives would be suitable. I-
think if the bill limited this, I think we said, 3 years, I know Justice
had said they preferred 2—we also said.we ‘would be agreeable to a
provision which would direct the cotirt. to specify the shortest feasible

od of divestiture, and-the bill follows-the latter alternative.
e CramuMAN. Does the Treasury agree with the estimates of the
Du Pont Co. that there will be $350 m1il ion additional revenue under

the Boggs billt

3 This figure umably ignores possible actions which shaveholders can take to mini-
mize fheir tax burdens. It alko séems to ore potential losses of revenue that could
arise {rom the abllity of low baria Du Pont shareholders to sell General Motors stock,
currently represented by low basia Du Pont stock, at market grlcu ‘without gain. The
gglnd::mmomu that‘(.‘hrlstlma will in tura distribute the stock it roceives to its share-

,
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Mr. Kn1gur. The Treasury agrees that if the stock is distributed as
Du Pont has assumed in this plan they presented to us, under the
Boggs bill, that their estimates of revenue would be correct, based on’
their assumptions. ‘

Senator WiLLiams. Does the Treasury Department agree with the
ostimate of $380 million that would be paid under existing law as the
result of the first plan which they presented to the Ways and Means
Committee? )

Mr. Kxianr. Again, on the basis of their assumptions, their mathe-
matics and interpretation of the law, it was correct.

Senator TaLmManae. May I ask a question at that point { )

Does the Treasury also agree that it is possible to handle this divesti-
ture with the tax revenue under existing laws which would amount to
only $133 million? .

- Mr. Knreur, Yes; if they were successful in their offering to ex-
change 30 million shares of General Motors for Du Pont stock, their
estimate as to the tax payable under such a plan iscorrect.

Senator TarLmanae. Why, if it would be to the advantage of the
company if they could handle this divestiture under existing law at
a cost of $1383 million, to ask the Congress to pass this bill that would
cost $380 million ? 2

Mr. KniguT. As I understand, Senator, the company says that while
they could minimize their taxes, they could not minimize the market
impact, and they could lose a considerable amount of money in the
value—or their shareholders would lcse a considerable amount of
money in the value—of their shares as the result of this impact. '

The¥ also say there is no precedent, as I understand it, for this
t{pe of exchange in this magnitude, and they are not at all confident
that this would be a successful offer. o ' :

Senator Tarmapce. Then what you are saying is they are willing
to forfeit an additional $200 million in taxes to protect the market
price of thestock;isthat it ? , e

Mr. Kxioat. In broad outline, that is correct; the burden shifts
" Senator Goss, You ing, though, for the T d

nator Gore. You are a ring, though, for the Treasury, and
not on behalf of Du Pont ¢ ppearing ' ‘ | P e

Mr. KnroHT. ‘Absolutely. Y am just repeating what the Du Pont
Co. representatives have told me. ‘ . o -

Senator Gore. Since you are repeating their words, I want the
record straight. @« - - S T o

- Mr. Knrarrr. Well, all the figures, Senator, that we have given
here are based on their assumptions, and we are merely pointing out
the different possible revenue consequénces, o P T

Senator Gore. Well, I see a paragraph here in which every esti-
mate you refer to is Du Pont’s estimate. Why doesn’t ‘the Treasury
Department have some estimates ¢ o e e

Mr. Kniear. We havesubmitted estimates in our report on S. 2266.
We show that if Du Pont carried out the plan under present liw which
they would 'g\rrgpwe to carry out under the Boggs bill; the revenue pay-
able to the Treasury would be somewhat over $1 billion. C

Senator Kerr. Say that again. o o R

: Mr, Kniour. Isay if the Du Pont Co. carried out'the plan which
they propose to carry out:if the Boggs bill becomes law, then the

75117—61—2
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revenue attributable to their following such a procedure under present
law would amount to something in the neighborhood of something
over $1 billion in revenue.

Senator Douaras, Revenue to whom ¢ '

g(r Kn~ieaT. Additional revenue to the Umted States.

enator Kerr. I do not understand that, then. That is not in,
accordance with what you said awhile ago. You said if they carried
it out in accordance with the provision of the bill reported out by
the House Ways and Means ommxt,tee, that the revenue would be
$350 million. ‘

Mr. Kniour. Yes, sir. What I am saying is if under present'
law they carried out the plan that they woul (i)ropose to carry out
if the B ggs bil]. were passed, the revenue would be in the neighbor-
hood of $1 billion.

Senator WiLrrams, If they. distribyte it under the most: hlghly
ta.xed g{osmblhtxes it would be about $1 b1lhon S ,

~NigHT. That is co;'rect, sir. .

Senator WiLtianms. Is it reagonable to expect any taxpa er to dis-

tnbute its stocks under a formuls which would result in the highest,

ossible, or would. it not be mgre reasonable to assume that they
wou d elect a formula wherem they could reduce thelr tax, obhga.tlon,
to the $330 million? -

Mr, Knternr,. It wonld be reaqsoneble “But I supppse also, Senator,;
that ithey. have other problems ‘that ,they haye to meet, corporate
problems and various other things they have to take into. consxde,ra-
tion, so what they do I wonld not care.to predict. . .

'The CHAIRMAN.. The $1 billion would not be paid bﬁ Du Pont, but
1t -would .be paid. b Gve the recipients, : swekholders of u Pont,, ,upon
receiving shares of General Motors, ... .« c

-. Mr. KN1gHT.. That is correct; yes, sir.: .. .

Thet?Cmmm Not.a dollar [would be. paxd by Du Pont., is that
correc SRUNE .

Myr. Knieurt. The $1.billion: revenue Would be payable by stock-
holders of Du Pont and not by the eompaxiy

- Senator Douvaras: Mr. 1%3, may. L get the.arithmetio of tlus
situation a little bit clearer? I understand that the accretion in-
value of. General Motors stock. over original costs has been approxx-
mately $2 billion ¢

. Mr. Kxnienr,. The o gmel shares—z-they(woqmmd then' stock at a
cost basis, and now hold it at a cost basis of about $2.09 per share.
The ﬁ;.rket value, today 18 somewhat over $46. I think yesterday it
was K i b g T .

Senator DOUGLAS "What i is the total accret,lon in val uef, :

‘Mr. Kmum«lamadv;sed%axscloseto bﬂl;on. Lo e

- Senatar Doucras.; Closeto $3 billion SO e e

"Mr. Kn1gHT. I can vérify th .

~Senator Doucnas: You say; 1t thns m taxed a3 ordmary income' the
yieldweuldheatxleastﬂbllh co et e Y s s ogian AT

My.. Knteur, If Du.. Ppnﬁ dlstx'tl))luted General Motors..shares
through its individual sha shareholders, the tax would be onithe marlket,
value of the stock, not:ont:hee;();}:a ted value, (- ./ - it

" Jn other words, s share.of neral ‘Motors stock- d.lstrlbuted under
preeent law to an Jndlvxdual stoqkh,older tof:Du Pont. would be s 3

!



DISTBIBUTIONS OF STOCK 15

ﬁCt to an ordinary income tax on the market value of :the General
otors shares distributed under presentlaw.. .

Senator Doveras. Do you estimate that would be at an average
rate of something over 30 percent -

Mr. Knigar. 1 think we used an average rate of 50 percent g

Senator Dovcras. Fifty percent ?

Mr. Kn1eur. In the assumptions we made in our report on S 2266
to you. . . 5

enator DouerLas. Why wouldn’t it be $1. 5 billion?

Senator WiLLiams. A’ lot of the stock is owned- by . corporatxpns
under. which they would pay 16 cents under existing law, and a lot
owned by. charitable organizations whlch would pay no, tax, a,nd I
think those are the results—— , ‘

- Senator Doucras, Isthat correct,? S

- Mr. Kn1omr, That is correct, sir,

-The Camman. How many stockholders are there of the Du Pont
Co. at this time$ . )

I bhedir K~igHT. There are around, as I recall, somethmg hke 280,000,
ieve.

The Cuamman. These sbockho]ders would be. the ones th would
pay the $1 billion ¢

r. KNteHT. ‘Well, most of these. 230,000—-there are 230,000 total
stockholders, some of whom are. oorporat.xons, some of - whom .Are
charitable organizations. . Lo aly

Senator Gore. Well, Speakmg of chantable org mza«tuons, have you
ta.ken into consideration the possibility, under. 8resent. law, of a mx.
payer in a high tax bracket transf erring hls eneral Motors stoc
or Du Pont stock, to a foundation and reeelvmg a tax deducuon eq
to the current market valuef . . -

r. Knieur. We certainly ha.v Senator, - Thisj is,0ne of the reaso
wh we emphnsize, and I have so far emphasized, a]l ﬁg’ures are

Pont assumptions because there are a greet many. thmgs whxch;
could vary these figures considerably ys -

Senator Gore. That is what worries me, . You have come here talk
ing to us about Du Pont egtimates and assumpmons, and yet I regd
your own words here that Du Pont officialg have i —NOW,.
18 as far as you can go; they have just indicated xat, if ggs bill,
is passed, Du Pont would, in all probablhty do thus and: so; yet: you
base ‘your.estimates.on such uncertain, g; transitory suppositions:

Mr, KNieaT: We tried to give yiu, nator, eetunetes on. all sup:,
: pOSlthIlS In other words, we think that our eps ates of the taxes,
payable under present lq,w if the rv carry out what they would. propose
to do. under the. Bog, y would be:in the neighborhood of .oyer, i
billion. .Now, thls, m pur mmd is about the mexlmum ta.:q that coql

be. Sest,lmateg on any reasonable aasu:xﬁpt.lon tx tha.b d" conre
enator (GORE. take apather assump on un or resent
lawit could beas smalf $133 mllllhqn P '

1l\djr Nmn'rl i l; point-out. that if Du Poxéié carlrlies ouc what it has
to us it wou o, it, coul be 88 low as $ 1bon,,: 1,
Senator YORR. ouldn’t 1(; he better, Mr, ] 131 ht, ta wait, tll the

court. rﬁna ers. its ecvpef g an. you would haye some. be T, 1dea
uponw t we were legislatingf,, . ... i b} s
Sanator KErg, {3\,{18 QPurt‘ E&§ 8 mdy mdemdults %9@1; f dmn g
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Senator Gorw, But the final plan has not been approved.

One veason for hurrying up this hearing, one excuse, was, as I under-
stand ity thut the Du Pont offieials havo to go to Chicago.

Senator Kert, The court would-huve to do further violation to-
justioe 1f it sot wsido legnl methods now legal to this com;]mn and its
stockholders, to now handle this program, and I am suve the Treasury
assimes they would handle this distribution on the most faverable:
basis permitted under existing law. The 'l‘masurg would not only
assume that but would expeot ity wouldn't it, Mr. Knight?t

Mr. Kntaner, W axpoct that, absenty as 1 suy, whatever corporate:
problamas in obtaining the maximum lax advantage might be pre-
sented to them which, m{ppoe? might be substantinl. I mean, there
are a great many variables is all I am saying.

Senator Kurr. You would expect them, after having taken those.
corporatoe problems into dus consideration, to comply with this court
ordor in the manner that would creato the lowest liability to them-
solves and their stockholders, and provide for them the greatest bene-
fit available under existing law ! | i

Mr. Kntane, 1 would certainly assume so} xe@r sir,

“Senator Kuxer, And that is what yon would do f you were theret

Mv. Kntonr, T surely would, :
- Senator Kwrr: And if they sat down and talked to you about it,.
a8 & publio official with the responsibility to all taxpayem(i and ex-
ploms with you the possibilities of doing it, you would advise and
counsel with ihem a8 to how they would handle their problems under
exist,in%lw, wouldn't you, Mr, Knightt - ‘

- Mr. Knrawn I would certainly answer their questions.
- Senatov Kern. - Yea, R *

Mr. Knranr, I would not attempt to persuade thein not to pay any
taxes they might otherwise have to pay. ‘ o
- Senator Krrr. They would not come for persuasion but to the ex-
tent they came for information you would gladly provide itt ’

Mr. Knraner, We would attempt to give it to them,
 Senator Kurr, Why, certainly. L

Senator Gors. Let me clear up this point for a moment, Mr.
Knight, didn’t you youreelt stato a few moments ago that the court
must give its approval to certain proposals and plans before Du Pont
mld%eeemm ofits ;i;moadnre! ' : -

Mr. Knvrewr. That is correct, Senator. The problem, and I am
cortainly not hers to argue Du Pont’s case, the problem is that the
conrt has to fashion a decres. T e T ‘

‘ The court has, as in the indicated some concern with the tax
impact on sh lders of Du Pont, It then becomes a question of
whether in the interest of an orderly decree the court should know what
tax laws it is operating under when it fashions the decree and hears
the g:xes or whether the Con shonld kmow what the decree
isbe they fashion theirtaxvellef. = - g -

- This is a difficult question, I agree. So far we have baen asked to-
come up and testify, I ussumo,l;nstthc assumption that the Congress
or Members of Conguﬁ areat interested in determining whether-
or not to grant tax relief prior to the time the court fashions its decree.

Senator Gore. And such mmptionsonyoursrrt, and estimates,
are based, in turn, upon assumptiong and probabilities and variables:
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which would result in revenues from $1 billion to $183 million, when
the ordor of the court has not yet been final
Mr. Kntanr. That is correct. These are the possibilities as we see
them. These are the reasonable possibilities as we see them.
Senator Gore. Mr. Chairman, I submit that the point I made is
pertinent, but I shall not press it at this moment.
Senator Kxnr. Let me ask you this question.
Senator Dovaras. May I ask a question, Mr, Chairman. All nght,
Senator Kerr, go ahead,
Senator Kxrr. You go ahead. ‘
Senator Douaras, I yxeld
Senator Kerr. I do not want to ask xt with your yielding. You go
ahead and ask it,and I will ask it on my own yielding.
The Cnairman. Senator Douglas,
Senator Burrer. Then let me ask a question. Laughter.
Senator Dovaras. I willbe very glad to yield, = - |
The Cuairman, The Chair recognizes Senator Douglas. ,
Senator Dovaras. Thank you. ,
Mr. Knight, you mentioned that the Du Pont estimate is that ﬂm
Federal taxes would amount to $850 million of additiona] reyenue
if the bulk of the 63 million shares of General Motors are. dmtrxbutad
in addition to the normal cash dividends. .
r. Kn1taur. That is correct. :
thSeﬁgt‘fr DormusthYon hal;: 8 footﬁ'ota, tl&owegr, tll)mtt;5 ms tbat
18 re assumes iana will, in turn, distribu Btoclf
S o, which foi
8 I unders i ristiana Corp. w:;s mari a fam
holding company, although not exclusively & fa.gl’ﬁ oIv eomy’
pany, owns approximately 29 pereent of the gha.res o du Po
that correct? = L ;
Mr. Kxiour. That is correct
Senator Douaras, Now, suppose. Chrlstmn& does n?m?xstrxbut,e the
stock to its shareholders but holds it. for Christians i
r. Kntaur. This_would considerably mduce the: tax,.; mlght
add thst .Justice, as I understand it, has take: posxtlon or
poses to take the posxtxon that the stock should not held rig-
tiana nor distributed by Christiana to its sha olderg, nt 80l wluch
woSuld merel:);ge the ta:i)o I$18() mnllxgxa, :h believa it ;& mstl d
__denator Dougras, x?:fn en oea not
distribute the stock that the to tq; wquld lge q mzmg'm m;mus
$180 million or $170 xmlho L . -
Jongers. NoLan “°"¥ﬂ§ have sl uélf 1‘ :
ator o necessa i aughter,
forvre g By ld::fil o
ator is 1g y dou
- Mr, Ko Bongl y.the tax woul uld be raduged | bx §1$3 ;mhxop-
Senator Douaras. $137 «{ il
Mr. Km(ﬁzo'r $136 g}%lgx?ﬂl : : i
. Senator Uous. )
. . Mr, ¥ tes‘ {. ths}mna holds onto ﬁhe and nexthgr squp
1t nopr l‘l 1 K ST LT
varas, Have the' m regentatn of
‘partin any of these negotiations? p ‘M o

SITURE SRS M
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- Mr. K¥ranr, Tho represontatives of Christiana, as such, certainly
have nover appeared bofore me in the Treasury.

Senator Wirrtama, Would you yield, Senator?

Senator Dovaras, Have thoy made any stipulation as to what their
plans would bot C : .

Mr, Kntaur. Not that I understand.

 Senator Wirriames, Isnot their plan——
' Mr, Kxtonr, T understand they have not.

Senator Wirriams, Would not their plan be dependent upon what
the court says? If the court tells them to distribute it or sell it they
will have to abide by that decision
" Mr, Knravir, That is.correct. .

Senator Wirntams, Docs not the Boggs bill, upon your recommen-
dation, carry a Prqvisnon where they will leave it to the court as to
the mothod and time, and so forth, of distribution?

Mr. Kntanut, Yes, the method of distribution is'left to the court.
'We have not made any particular recommendation on that score.
Xb%ll:m% assumed that the court would direct the distribution of the
. Senator Winrrans: Undet existing law, assuming that the Du Pont
Co. distributed its General Motors stock to its stockholders now, under
existing law would not the tax to Christinna be substantially less than
it would under the Boggs bill if it is enacted ? o

" Mr, Knrorer, That is correct, because the Boggs bill contains a pro-
posal which we suggested to the House Ways and Means which
would a})}é}y the intercorporate dividend tax ngainst the fair market
valie of distributions received by corporations rather than the cost
basis of distributions made by corporations. I
" Senator Kxrr. Which is existing law. R .

Mr. Knionr. Existing law; correct. It is a difference between $3.60
per share ang 16 cents per share. S . e
" Senator Witrrams. So,'in effect, when they endorse this bill they
are endorsing something which  will  raise their tax higher than

under existing law. ; .

~ Mr, KyiouT, Not only so far as Christiana is concerned, but higher
fpr’alloor%fmshareholdqxfs; T S
'Senator WittrAms, Yes, 1 - ‘ o

The Crrateaan. You noay proceed. ‘
" Senator Kxrr. Is the Senator through? - , N
“Senator Doutras, ‘Yes, indeed:” ~ 7 . .- 0
Senator Kxrr. This_court order compels this divestiture of this
stock, does it not, Mr, Knight? The purposs of this litigation in the
Supreme Court, that got to the Supreme Court, is allegedly to enforce
thg‘antitmstlaw%}mt_ e Rl
r.m“ﬂm- v lB!COmGQ} i?.‘ . -',a ,.'- x . S ; x‘ ; \;“.‘
Senator Kerr.' And to acéomplish’ divestiture of this stock :by
DuPont' 1.‘.?“\",'"%‘ . {“ ; ;-»‘i.‘“-t
Mpr. Knrarr. That is correct. L e
.. Senator Kxrr. And there is no attitude on the part of the Tréasury
1ior, so0 far as you kiiow; on th'e‘q:u‘t of the Supreme Court to ‘deny
the stockholders of Du Pont from hav ‘

fw g hy

tockholders of Du Pont from having the hanefit of existing Iuw in
iﬁ‘minﬂ‘j P ’?&‘isibns‘vas to the mannet, m«m}mm gl‘iyesztitttx’ii‘negmay‘k?

R RS ¥ T
.

]
’
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Mr. Kntonr, Yes. I understand, assuming that the antitrust con-
siderations are taken care of, there are no other considerations which
would direct the company to do anything different.

* ' Senator Kerr. There is no purpose on the part of Treasury to collect
more taxes than aredueit? /

Mr. Kn1aur, That is correct.

Senator Kerr. No purpose allegedly on the part of the Supreme
Court that they have disclosed or made apparent, to penalize these
stockholders beyond the most favorable laws which are in effect pre-

_soribing the manner in which theé Court’s order'can be carried out

Mr. Kntonr. So far as I am aware no indication whatsover.

Senator Gors, Well, Mr. Knight, stockholders have not been before
this Court, havethey?

Mr. Kntaxr. ' No, sxr I do not believe they are before the Court,

- Senator Kenrr. Which is one of the tragedies of the situation.

Senator Gore, Well, there is an attempt here to confuse the stock

“holders with the cor mtion

‘Senator Kerr, Not at all. There is an atbempt to’ c]arxfy the faét
that the stockholders are the ones who will bear the penalty of coultt
actiort which was not directed toward them, and in connection ‘with
which they were not parties.

Now, there is no confusion so far as the Senator from Oklahoma is

~concerned in that regard. ~ There may be insofar as others are.

- Senator Gore. Mr. Chairman, T ask the ste rgog:apher to read’ the
revious statemerit by’ the’ dlstmguxshed génior’ Senator from Okla-
oma. I believe ho made reference poesible ptimshmen of

‘stockholders, :

Senator Kerr, I usked if there was aﬁy agparent ptov:sxon of the

decision ~ which "had forits - purpose ‘th pena! lzation - of "-the
‘gtockholders. SO
Senator Gore. Very well ThenI will’ not——— e
Senator IfmthOr 1f there was.any desire on tho pl?rc ﬁ the 'I‘reah
ury to penalize them in any wa lmposx 1i them 'the n ity
’to%arrg ‘ont' the'provisions of tgis %i‘der in't e east favorable elfﬁft’iod
available to them provided by law rather than itting them't¢'do
it.in the most favorable method available to them under existing law,
ahd the witness answered it as I knew he would, that there was no such
‘purpose on the part of the Treasury arid 80 far a8, he knew, there‘wa,s
none on the part of the Supreme Court. wi

hﬁ thogn ht the statement with referenoe to the Sﬁprbmp Cduré’was
charita '

Senator Goge, Theh, Mr., Chiirman, 1£hdra eq& tHat
the stenographer reréad the statembnt use the dxst n ed sen-

1or Senator. hag.accurate) Now, at p.t inqu
it the §tockho%flers were m dout ted'f%ﬂ& su t‘,’was agmnsﬁhe qlgox}t
I«lr:* Kﬁmrvb J’usbt ‘Du Pont 6.

 Senator Go: reenewait hag i Zeen hm&m out s;atements to
%e effect that, f.h gholq‘;?rg are nnooeg;th{ef& the G‘Wommeﬂ '

erchal‘geth% Xsa&w f’ AN %-qm 3’ m@ﬂ“
isambé, Nui* ] ﬁehevo that the’ oh the ‘conip ain mst the

stockholders was dismissed.
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Senator Gore, Well, even though that had not been the case, thls
has not been a criminal action; hasit?

Mr. KnionT. Noj it isa civil action,

Senator Gore. So all of these statements that the stockholders are
not guilty and the stockholders are innocent, are really irrelevant to
the question at issue,

Mr, Kniont, Well, so faras I am aware, the only statoments which
have been made to me in that context are that the stockholders are
undertaking tax burdens at a time not fixed by them and when they
were not before the court nor wero they charged or found guilty of
any crime cr civil wrongdoing or what have you. In other words, as
I understand what the bill is, it is an attempt to relieve individual
stockholders for the most part of the burdens which they would other-
wise suffer if the divestiture order is carried out and they are required
to receive General Motors stock as a dividend at a time which is fixed
not by the company or shareholders but by the court. This, as I un

derstand it, is the purpose of the bill. Incidentally, no corpomtxon
ts tax relief under the bill as proposed. Their taxes are raised un-
aer the bill as pro
. Senator Gore ell, there is some. questlon about that in certain
zgstanoes about which T will ask you a little later. That is subject
uestxon
again with respect to the guilt or innocence of stockholders,
what Lout the man surchasers who purchased stock since this suit
agdyeen pendin )id you ever hear o caveatemptorh
r. Kniour. There certainly have been a number of stockholders
who purchased stock since this suit has been pending. It has been
pendmg for some time. _Ihave no idea about how many.
. s. Have those stockholders who purchased those
-gtocks at market value, we will say, of $220 a share, th.h respect. to
~them, did not the man from ‘whom they purchased it a.lready pay &
capital gains for the tax? .
enator Kum If they had a proc{l
" Senator Wirrtamsg, They woul have had a proﬁt as it moved in
, the low base up. B
r. Knrour. Yassumeso. -,
fSmu».tor tGorm. Stos the tgmt woﬁlclldattempt t(.vt trea:o the dtlsimbutLOn
-of corporation, assets to its stockho ersasgmum capm is,
to ht(}x:ni)l?dnvxdual stockholder. '._\ L f'
NIGHT. sir,
E &om:. “lg?x’t when we tome to corpomte st.ockholders, Chug-
. tiama, for mstan %ball puts on a different suit. -
GHT, i1 would increase the;r taxes from $3 m;lhon

$63,$64m lio:
. Senator. Glom. W woild tho i psat the disiibution to Chits
‘tiana Corp. as a réturn of capital
Kmon'r. Noj; it would not. The law a hcabie t mtercor-
3:; vldend& ig differént at resent f);‘o law applicable to

to indi
ma%on?%so%i. t deigtamiu %:rféct well ;}I vnérstand tl;at
?erfectliwe., ‘es, thp% ng

e law n msta nces,
m@m&

be chapging the lp,w in 'bqtb
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Senator Gorr. Excuse me ‘the bill would propose to change the law.

Mr. Kntout. It proposes to change the law. It'would increase the
intercorporate rate, the intercorporate tax, payable by a corporate’
1eclpxent, and it would reduce the tax payable y individual reclplents.

Senator Gose. But, this clever theory of return of’ cagxta is ap-’

lied to an individual stockholder, but Christiana is no measured

v the same yardstick in the bill.

Mr, Kniant. Noj nor under present law. :

* Senator Gore, ¥ am not asking you about present law ;

Mr, KNigHT, ’I‘hat is correct. In the bill they are treated entn'ely
different,

- Senator Dovaras. May I ask a questlon there, Mr. Chairman? o

" The CramrmaN, Yes, -

Senator DougLas. You spoke of the change in the taxation'of in-
tercorporate dividends provided in this particular case as compared
to present law, which, as I understand it, carries over. to all cthex’
gimilar antitrust cases. - The preSent law is that the tax is 52 pervdent
of 18 peicent of original cost. ‘ |

Mr. K~1arrr, That is correct. ’ '

Senator Dovaras. And this was the provision in the bill of last ybar ‘
which would have resulted 'in & tax of roughly 7.5 percent of origin
cost which, in the case of a large volume of Du Pont purchases,
amounted to $2.15 a shiare or roughly only 18 cents a share. .

‘Mr.Knonr. That iscorrect, sir.

Senator Doucras. Under the new provision it is 15 percent of What?

Mr. KntouT. .52 percent of 15 percent of the fair market yalve.

S;anator Dovuaras. And the fair market vilue was: taken as what,

Mr. Kx1arer. In our estimates it is taken as $45.
Senator Doveras. $45; and thls amounts to what, $8 50?
Mr. Xn1atiT, About$3 50. o
f?enator Dovaras. In this aspect it is a much better bxll than the bill
of last year.
Mr, Knigrr. Certainly from the Treasury’s point of view.
Senator Dovaras. I think from the standpoint of equity, | too.
The CHAIRMAN. You may u
Mr. Kntour. I w pomt ng out that the Du Pont officials have
indicated that if the Boggs bill is passed, Du Pont would in all prob-
ability abandon -the four émrt plan and ‘would distribute the bulk of
its 63 million shares of General Motors stock to its stockholders, in
addition to, rather than in lieu of, normal cash dividends.” They have:
estxmated tfxat such a distribution ‘under the B bill would result in
ayment of Federal ta.xes m the amount of roughly $350 million
o ad itional revepue résulting from the dxvestxture. This' wpuch
result in additional revenue to the Treasury of $350 million. ™
Senator Doveras. Only $214 mxllion ifit did not distnbute the stock
which it holds.
. Mr, Kmom That 15 correct.
_ Senator Go ou assume that they are gomgto dlstnbutor
" Mr. Kmexrr 'I%a is w at the have told us they would do. -
Senatoi' Gokre. Well, you baldi all probability, . |
“"Mr. Kxqut, ‘Becaysé they have mads no commitment 'to ixs ﬁhs.t
they would db it, 'and 'becatuse, presumably, the court ¢could frustrate:
their intentions,
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Senator Gore. Let us not get into that point now.

. Senator Douras. I donot want to dwell on thet very much, Chris-
tiana did not appear as a defendant, even though there is a close con-
nection between Du Pont and Christiana, nevertheless Christiana is a
soparate legal entity, and it would certainly not be legally bound as
yet and would certainly not be bound in honor to do what is assumed.

Mr, Knigur. I think the Du Pont Co. would have to answer that.

Senator Douaras. What? A ‘

Mr. Kn1gur. I believe Christiana or the Du Pont Co. would have
to answer that. , ' . |

I should point out this figure of $350 million, on the one hand, ig-
nores possible actions which shareholders could take to minimize their
tax burdens. As Senator Gore pointed out they could give their stock
away tomorrow, . o . 4

. Senator Gore, I asked you if the Treasury took this into consid-

tion, and you said they had. .
“%fr NIGHT. I understood you to ask if the Treasury had taken
that into consideration, and we have, £nd that is why we are pointing
out Du Pon't estimate of $350 million does not, nor do I believe it can,
estimate things which shareholders might do.to minimize their taxes
You are talking about several hundred thousand individuals all o
whom are free to act as they see fit. . ‘ e
* Senator Gore. Mr. Chairman, the late President Roosevelt stead-
fas%ly refusmi t:*;obesuuswefrulw.hat, he called“\‘:l‘xre :;;gi‘ l” questions, I sug-

we ou careful in passing an “i ill.

ge%‘he C;!ﬁiRMAN. Proceed. p:,‘_, , g ‘y R '
. Senator Kegr. I want to ask a question right there, Mr. Knight.

Assuming that with the tax burden of $%50 million, an important
part of which would be paid by the stockholders, would result in their
giving consideration to making a contribution of that stock to chari-
table organizations, wouldn’t there be just three times as much in-
centive for them to do it to avoid paying $1 billion in taxes?

Mr. KN1auT. Presumably. ‘ o |

Senator Kerr. That is not unreasonable, is it

r. Knigar. No. =~ .7 0 o
enator Kerr, That hardly would come within the purview of being

subject to criticism of being “iffy.”” That would be g distinct proba-

bn;ﬁyimem»" o \ 11.: :"uxt*‘.vg;"l . ni‘ ' : !
-, Mr. Kniaur, Tt would be & vety distitict probability, .

‘Senator Loxa. Let me %et it straight in rp.)lr mind. =~ On the part of
the, individuals receiving this stock, would that, under existing law,
be 8 capita] gaing transaction or Would that be taxed ap ordinary
m (] s, ) x o P . .‘

- Mr. Knyont. Under present 1aw, ‘individuels receiving General
Motors stock ?},!{Q\Hd ingl£ memay‘k’qt value of that stock aglb,r_dinari
income in their income tax retyrns, ' ' T T T

‘Senator Kerr. Andtaxedaccordingly. - -~~~ . 0

Mr. It(omonr. And‘tiagxfed aocordingly.h_i T b ~ k'_ o iﬁd

-« venator INERR, -And 1f they; were in the [5-percent, bracket it wou
e B e
ment or without the court order '(vy%ultj bes i@qq;aga,&e igﬁmen(:; .

d.put hcne s Sl bracket,
yoring overtime to find gome. way.

;- Senator Loxo, If that won
xgmdﬂmwnhe FQUiA. he. Yyor plac

!

.
P TETH PEAF IS SR TO
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‘that he could minimize that tax consequence of paying it under a 90-
percent bracket, would he not{ . ,
Mr, Kn1gaT. I would assume so; yesé sir, L
Senator Lona, There are a number of things he could do. He could
give the money to a foundation. . |
Senator Kerr, Give the stock to a foundation. o
Senator LoNa. Give the stock to a foundation. That would get him
4 deduction, would it not? He could give it to & foundation. ~
Mr, Kn1gHT. Yes, . - ‘
Senator Lona. Or he could do any one of a number of things that
would cause him to have a loss in the same year that this matter came
to him to postpone the tax consequences. I ,
. .Mr. KN1guT. A great many things he could do. S
. Senator Burrer. But, Mr. Knight, another aspect of this situation
is you have 280,000 stockholders, ’i‘hey are not all of & class who
would want to give their investments away to avoid this tax, and
smaller ones among them would be forced in the market to seil, woul
thf& not, topay the tax, Probablg? . N o
r. Knigur. Certainly, Du Pont has claimed that they would, an
we have no reason to doubt it. S
Senator BuTrLer. I do not ses how you could keep:them out of the
market if it is taxed as ordinag dividends, the ordinary schoolteacher
or the fellow who hag 10 or 20 or 80 shares, and he is &a,ying s full
income tax on the distribution, he is going to go to the bank and
borrow or he is going to sell some of that stock, and I would say that
gtock would deluge the market and probably burst it wide open, but
I think that is to be considered,isit not? = S o
Mr. Kxraut. This is, as I understand it, the basis for those who
contend relief is required. . L :
Senator BurLer. Has the Securities and Exchange Commission or
anybody given any estimate of how many of the stockholders are in
position wghere they would be forced inthemarket tosellt . .
'Mr. Kytenr. Estimates have been supplied by Morgan, Stanley,
and by Merrill Lynch on behalfoftheDuPont Co. . .~ = . |
- SEC has been- asked to consider this but, as appears later in my
grepared statement, they say they think there would be some impact -
Jut are not reparecitosaybowhat;exmnt. T
.- Senator BurrEr. As a matter of fact, a sensible, person would say -
the only way you could distribute this stock to the stockholders who,
by right, should have it if it is a forced distribution, is to adopt the
Boggs bill. You cannot do it under the four-point plan enumerated
in your testimony because none of the stock goes to the stockholders
unless they exchange Du Pont stock to get it, col mogif'op preferred.
here is no way to get their stock to the stpci?)xol, ers under any
asonable distribution, under any fair. distribution, xcept through
h%& Boggs bill, is there? .. . s o -
r. Knx

RR

3
Kl

10mrr. That certainly'is the contention of the comipany,and
Wecannqb-e——-l_ . , o , ’::"’“2:‘ ‘i. ‘f AL RT3 IR | i ’ ‘«‘vxf“‘;:'
Senator ButLer, It certainly seems to be & fair contention to,m

I do not see how you can expect & small stockholder who, in

faith, invested, in the company, and have half,of his investment wiped
out simply becatuse sqmetoeurt:says that the company itself dx&somes
thmgwmngao or 40 years 8g0. oty woapl o, ) o4 cerians WAL
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Senator Gore. Would the Senatoryield?

Senator Burer, I would bo very happy to yield, yes,

Sonator Gonrx, The Scnator is aware, I know, being the able lnwyer
that he is, that this is by no means the anly form of involuntary di-
vestiture, Thoero are several ways in which a man may be required to
dispossess himsolf of proporty. - G

or, I take it, doos the Senator think this would be the only case
in which & taxpayor might bo m’qnim! to liquidate some of his
sssets in order to pay his taxes. 1 have had to do that during the
last fow years, and now and then I have, in addition, had to go to the
bank to horrow somer. «.onef to pay taxes. : :

So the Du Pont stockholders are not the only taxpayers who are
required to pay taxes and who may have to soll something in order
to raise the monoy, v ' :

* Senator Burrtar, I do not know of any court, unless I do not know
z‘gtns well as I think I do, which has forced you to sell any of your
. ol .

. Senator Gore, Quite to the contrary. Eminent domain is practiced
quite regularly. ‘ Y u o

Senator WiLrtams. When it is practiced, I think you will find it
i¥ practiced under the formula provided in the Boggs bill, capital

ns, o , . ,
f.?ogator Kgrr, That is booause of the nature of the property when
g done, o L
. Senator Burrer. What other property do you po that they
coridemned? That is an interesting inquiry. at else is the Gov-
emment interostod in that you have got. .
. Senator WiLrraus, And, as it is taxed to you under this process
it is taxed to you on the basis of return of capital, and you are taxed
at capital gnins rates only to the extent that you receive an amount
in excess of your original cost, which was the basis of—— ‘
Senator Gore, If the Senator wants to gut it on that basis, what
this bill essentially does it to permit a distribution of corporate
assots, not as dividends to the stockholders, but instead sets up a
special provision which I do not think is justified by the facts involved.
ize there may be need for some legislation when the court
orders are final. Then we will know what we are doing. But I
certainly am not prepared to support the kind of “iffy” bill that is
before us now. ‘ } o
Senator Wirrtams. The Senator from Tennessee is the one who
made the comparison. I merely point out there is a similarity that
follows through in the tax consequences, R
Senator Goun. The Senator is trying to confuse, it seems to me,
real estate with corporate dividends, - o o
Senator Wirt.iaus. I will apologize for anything that I say which
would tend to further confuse you. S‘Laughtpr.]‘ R
The Cramuan. » Mr, t. SR
;_Se:;ppr Furamgar. Mr, Ch&ix_maln, may I ask a question at that
?o'l'heCnm,_AmiYes‘."‘_ S B e R ~
Senator Fureriont. Does the Tmasugnkmw how many of these
stockholders own 100 or less shares in Du Pont! R
Mr. Knrour. We do not know thit, R e

¢

[
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- Senator Kz, Du Pont people are here who caR Angyver the. quesn
tion on this I‘pom ., ; L
Senator Fuinriont, VVlmﬂ ‘
Senator Krar. I would presyme thero Y thneasea m tlus mom
who could answer the guestion on that point.
The Cuamaan, Is there anyone here who can answer ihat quqsuon!
. bt;r;lator Kl‘eém Mr. Gmenewalt, presxdent of Du Pont., is speaking,
or the recor
.. GrrenxwaLt, My, Chairman, there are 173,000 shurehofderp
wnth less than 100 shares. = .
- S Senator Furskiant. I could not hear you. . Speak up,
Mr, GreeNewart. There are 173,00¢ gh»rehql rsownmg less ,ﬂmn
100 .shares. . - SEaer :
- Senzt.or Burisk. Is that thh ﬂﬁ\mﬂ
Gmuww.wr Is th ure you wouid hke, siFt
Senn.t,or ButLer.. A very, signi oamt gure.
. Sengtor Finarigur. is bill have geneyal v,ppliqa.tmn, or doee
it ﬁ)plykonly to Du Pont1
NIGHT. It has: geneml apphoauon to ,anmgust vaegtxt.ure

“ASenator Fkuou'r Tt would it gly to a. ‘Folyn'tary’ disteibu-
uonl Must it be in acoord with a caurt decision
Mr, KNo, aHT It lms to be in aocord | w th p coqrt quéxm to;' the
toqq fy for the relie gropoegd y.th
ator Furesianr. Would there be nny e&tgon to, inuk
'agp icable to either vol;mtary or involuntary divestiture on the: a.rt
the Treasu
Mr, Kmoug o8, believe ‘the Tre ury. would o'lﬁ 1 what
,y?u are. su mat is t iat -we should ch ge from the pr
hich treats voluntaxy. chsm ut.iona property Js gg&ma
at market valua. " This t s aw, and dq not
recommqnd&n ,, reeum q\qnq tend tbrecoin an ,t}x quéhs

i

chg\gebemae,f une mct?
o %Dotmus tgfrt the Séna ox‘:‘_%d ﬁlw ysth'”'

er resiing 1ne of Jmquiry.
Hhas b °o“t,"m§ Du Pont chs héu&?twmmmﬁom“&

iow whatma situation of the H . Hotel tase i%relaﬁoﬁgﬂp
to this bill? Is the Hilton case outsi ut;regv(’ of thid'bill{.

. Mr,K m T. There apanumber of diffe, ﬁ'po eof
}, ury in'the Hilton Hotel OM fox‘ reliet ‘the Dy

| Pcmt case f

... Oneof the fact,ors we think is important and & oonsnderatioq for. tho
‘Clongress 18 the eﬂect on antitrust’ enforeemqn

h § undegtq.ng e Department of Justioe béliem that relief jir-

dion base would be ‘odhits the Interests of anti-
rust enforcement rather than consistent w s

In the second place, the Hilton Corp itself aal’ring fpr thé mhef,
'not shareholders, individual or bthe‘rwis& in Hil

In the third pi there has been no ownng that I aim ‘aware of
that the diyestiture order in the Hilton case had any i!npnctoxi the
market. No showin f to that effect lias' beeh made. e

It was the sale of hotels to other corporations, so I presume they
had no such effect.
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' Senator Douaras, Then, this bill purports to be, although it pur-
ports to be general in character, in reality it merely applies as of this:
moment to the Du Pont case; is that correct

My, mem' Waell, the Du Pont case is the only one that is im-
mediately before us. 1 understand thers is another pending to which
it could apply. The Department of J ustice can spenk to that more
authoritatively than I can.

But the bill as I understand it, is designed to apply to antitiust
divestitures, and it is designed to give tax relief on y to individual
shareholders in_antitrust, divestiture. cases where those shareholders:
have been found by the court not to have participated or to have been
guilty of violation of the antitrust law.

Senator Harrxe. Mr. Chairman, msy I follow up the questio of
my distinguished colleague from Arkansas with a question regardin
the 178,000 - The figure that was glven the 178,000 who own 1
ghares or less, what peroanta.ge the stock does this represent?

er. Greenewart, Of the stock? I do not have that figure, Sen-.
ator _
' Senator HARTRE,’ Could wehavo it sup Hlied

Senator Kerr. W e stock owned by Du Pont
stockholders ddes that réE) l! mieve is the question.. ¥ A
. Senator-Hartee, Th

“Senator Kekr. In view of the fact that this relief a;rpliee only to-
individual stockholders, I wonder if the Senator’s question really was.
What percentage of the total amount of Du Pont, individual Du Pont,.
stookh ders would tlns 178,000 represent in terms of stock volume.
tor HarT®. Y thatxg;g t. Canwegetthat! ~
e Cnmw\n. Mr. Greenewalt, can you. a.nswbr the question?
Do, you undéfstand, Mr. Greenewalt Now, the
173 000 I would | presume, are individual stockholders?
dnmnwm That iscorrect,.
utor ink that the question he asked was the stock
wned by; them i m what. percent, of ?)u Ponp stock that is owned by

individ dmk:l
udu{nwa On&third I am told, Mr, Kerr. In other word
‘1‘(;1‘&)0 individus slmreholders owning less than 100 shx:,:es :racioong’
w £ the stock t-hat 18 owned )y all inshw@ual qhareholders.

N

!

G i T- RN R
gn mh* Mtpamenewalt, oI V'~re to take Christmna
on, what percentage of 6 total holdxpgs would this

NZL}

‘fAl;: Chnstmna oWns 29 percant, of the outstandmg
o
?O&V ‘l?:gq womgl t}us bq pne-thmd 9‘,\71 ppment?

e

0 ¢ | |
. g;tf, a%ou gf)t &1‘&% There aré pt.her oorporate

w&gqm[ 15 ‘i\ ; : PR NTE AL B ST
FWALT.
tor mﬁ wonldbelesshhm%pmnt#
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ChMr. GreeNEwALT. There are other corporate shareholders besides
ristiana.

Senator Dougras. Have lyou any estimpte what percentage of the
total stock, both individual and corporate, these 173,000 individuals
would hold ,

Mr. GregNEwALT, 10 or 12 percent,

Senator Douaras. 10 or 12 percent {

Mr. GRegNEWALT. Yes. .

Senator Doueras. Thank you very much.

Senator Gore. If I may cont.nue, Mr. Greenewal &what percentage
of the stock is held by corporations? You said’ Christiana had 29

r. GREENEWALT, Yes.
Senator Gore. What percentage do all other corporations hold$
r. GReeNEwarT, In total, I am told, 35 pement of the Du Pont
stocklshpld by corporations. o |
Senator Gore. Thank you.
Senator Kerr. Including that whlch Chrlstmnaownp? B
r. GREENEWALT. Includmg that ‘which ‘Christiana owns, '

Senator Kesg. Then your.angwer to the questlon of the és ator
from Illinois, I believe, should be correg ;ﬁsn o
sb?lck lls owned by corporations, 65 percent would be owh by indl-
viduals, - ,

~ Mr. Geeengwarr: Trust funds— L
' Senatoerm. Oh.

Mr, GREENEWALT. Pensxon plans, nonoorpomte ahareholders, non-
individual shareholders,

Senator Keer, I see. In other words, the noncorporate—-there are
; n(tlxmber of noncorporate shpreholders, Wlw are not mdnvxdup,;shg.ré-

olders, .
. Gmunwm at i8 correct, sxr. For ox le, there is about
5 rcent of the oﬁts&dmgcgommon stoqk of tl:mlBu
is eld b ¢har1txes .There is an additjonal ;nnount thqt 1§ hel by

o d 5 nds, by, trysts; many kinds of sharehelders, Who. ate pat
individuals.

glenlat'on Kerr, And about 30 to 35 pement Qf‘lt is owned by mdn—
vidualgf ' T G ,_,,

Mn\GmewA,m'. Yes,,, ' ' ;

Senator HarTke. Mr. K'mght, fio you have a ?tqbexqent here al l:g
the liney: of the questioning which we. were indulging, a chart whi
you oarllcmcludel}r}thereco orspmeﬂlmg,qf,tghatﬁm o el N

N’IHT“ str-;(ru”w *?ra'i‘f N ;«

Senator HARTKE. 1 just: notwed you were refe ’ ‘?qs when
we started. to get these &MW&‘K‘Q teeneyv ,, ;hpnght
possxblﬁyou mlght have somet ngmenl h uSQ s! '

- Mur. KnignT.' We have no; figures, qwx b.i‘
are up to date or as. mformatm a,s w at,
giving you, . ;

Seriator HarTRE. That is not, that ort l}?m?m RTINS q

glex; l;(onm . ‘No, ,Thxs onehls,&a Hﬁd R . ;. tm

ator Knight, .the 50 charity , or, ipn
holders of Du Pont Qbock are not sub]ect to baxa.tm?x, arml:;’? P
Mr. KNIGHT. Presumabfy not,

Pl
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Senator Gore. So this is not a bill for relief of qhantles
r. Iixlvmn'r No, it is not. " It is a bill for relief only’of indmdua.l
o ers!“ ) LR RN PRETR 'xl't:‘-'
i'”“"cu RMAN. Proceed, - ‘ et
Kmon'r In indicating the ﬁgure of $350 mllhon whmh Du
Pont has estimated would be payable—-

The Cramman. Mr. Knight, will you' gﬁe the pagé and e‘xactly
where you are.

Mr. KniguT. I am on (f) Senqtor, in ‘the second paragraph
-pround six lines down, an aﬁt i really dlscussmg mthe footnote
tb the sum of $350 million. "

6 CHAiRMAN. The Chair would suggest that our aamstal;xt, if Yo
dggmes to. gt. near you, may have the prwllege o! sittmg there Let

ﬁr ﬁmn'i' 1 was pomti 5‘6ut that '‘thid ﬁgure of $350 mﬂhon ig-
nores possible actlons which shareholders ¢an take.to niinimize their
tax burdens. . 1so seems tq ignore poteﬁtlu] losses of Yeveénue that
. could arige. rom ﬁm ability of low basis Du Pont shareho‘lde ta'sell
.General Motors' ‘stock, cungéntly re resentéd 1‘Z ‘low basis' Du_ Pont
s§ock, 3 t markot p 3 without gain.’ Thé figu més that Chris-
h ing i’gxll i tum stnbute the stock it receives th ugh lté share-
olde:

This sum would' be payable over a shorter periad of time if tHe
court adheres to the admomtlon contéinéd in sectlgn 1 of the bill with
xiggard to, hmltm the period of divestiture. Indeed, Assistant At-
General Oberdorfer has tes‘tiﬂ&d that the Depattment'of ‘Jus-
tice feqls that if the blll adlv estittie éould be apprapri-
g:l compl 2’ years! It slioul nted out, howé er, at
ont’s ‘plan for dléﬁrlbutloh uhder’ the gs bill woild, if made -
under present law, result in the pa; yment of ral income taxes in‘an
amou m it tht,s nei hbotl;o 20& of 31 on 'ds descnbea in the
ent’s re
Senator 'Dg'tr(; i, Now, Mr. Knigh 6\1 mention ‘the- report of
the Treasury t6 this comitted’on 08 When was. 'that report
subnutted
Mr: Kntdut. ‘Actuslly'that ‘répoﬂ; on 8, 2266 has come’ dow; T be-
lieve, today, early this mormn%m The report was prepared, the com-
_ittee shgnid know, several wee before, u&d ig was cleared by Budget
for reldase only yestetday.
Senator DovdLAs. MY, C}iairman, ¥ wondet if copies bf thls ‘repbrt
iould r;ot be m:;}él ahilg.bl: tt;:) memb:trg of 'thig committee ézecauee I
not preyio of this repo e'{‘rea.éury(m :'2266
e C; nﬂ&lkzty%hat’waé ﬁhb qu estion
Senatdr’ Do%ex.n ieg of the ‘report on 8. 2266 by the
%‘rs&s ry, could ' not’ be* mdde- avai able to: membem of the'committeef
seo’ the ¢clerk has given me & copy 6f what séems to be this report on
‘S, 9268, T-think this is very vital, and'T ask that it be made B parb of
the record at this po. mft !
The CHAIRMAN. eo rse, it should be ‘a part of the' reoord
Senator Douaras. I ‘nét previdusly known of it, Mr Chamﬁan
N Thbﬂmmiux W’é l m'akelta pa bftheméordh e

il } T ?"l‘;’!

!
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(The document referred to follows:) : .

) , THE GENERAL COUNSEL OF THE TREABURY,
_ Washington, Septembe- 12, 1961,
Hon. Hazrry F. Byrp, AR ‘
Chairman, Committee on Finance, :
U.8. Senate, Washington, D.C. :

DeAR MR. CHAIRMAN : This is in response to your request for this Department’s
views on 8. 2266, to amend the Internal Revenue Code of 1934 8o a8 to provide
that certain distributions of stock made pursuant to orders enforcing the anti.
trust laws shall not be treated as dividend distributions but shall be treated ag
a return of basis and result in gain only to the extent basis of thé underlying
stock is exceeded; and to further provide that the amount of a dividend in
kind ‘recelved by a corporation shall be its fair market value. C L

" S. 22668 would add a new section 1111 to the Internal Revenue Code which
woul%egrovldq, special tax treatment for individual shareholders who receive
divested stock pursyant to an antjtrust order. Proposed section 1111 would
treat a distribution of divested stock to such shareholders as a return of ¢apital
which would be,;ecefvgd tax free ‘quegt‘tp the extent that the fair market valug
of the divested stock exceeds the Shareholder’s cost basis for the “old™ gtock with
respect to which the distribution 18 made. . The fair market value of the divested
stock would he applied against and requce the adjusted cost basis of the old
stock and any excess of fair market value over such cost basis would be treated
88 8 taxable capitdl gaip fromthe sale or exchange of progerty‘. N L

The tax tréatment which would bé gecorded by the bill is similar to theé tax
treatment now provided by, section 30 ,Of the code fo a corporgte d_lst:lbﬂtigg
which {8 In excess of the corporation’s earnings and profits, The propos
sectiont 1111 provides that the earnings and profits of the distributing ﬁ:)ra-‘
tion shall not be diminishéd by reason of aby distribution of divested stock
which i8 treated as g returp of capital, .. .. - o s

During the past 2 ‘years seyeral forms of tax reli¢f have been proposed in
order to facilitate antitrust divestifure proceedings. Interest In’ fhls matter
has been highlighted by the pending case of United States v. B. I. ds%. Pont de
Neétnours and Co, n which the s_l’gitteme Gourt has recently held that, within g
ggr:oggo,t 10 years, Dn Pont must diyest.fself of its 63 million 'shg:re: of General

otord stoek. e SR I R

Whethér relief to shareholders who have not themselves participated in anti-
trust_violatlons {s.warfanted in antitrust divestiture cases wonld appear to
this De;t)a mént to depend upon finding the presence of three .factors, vis;

(a) that.the present thx law does not,provide equitable treatment for innocent
nareholdel&!w): that faiglire to provide ‘tax rellef for anti{rnst dlvestxt;lur'eg
vould producé a substantial adverse impact ypon' the mérket for divested sha
as 'a Yesult of their eale by thé shareholders'to meet the taxed to be mﬁ
and (o) that antitrust enfotcement wonld be improved Y the enachuent of
tax relief.. .Th,ié;g)egrtmem, ¢ ,g‘a position to express an opinion 48'td the
existence of any bf these factors ar theé welght to be given to them. . 'We beligve,
However, that ‘the proposéd relet ‘should not hyve. the eﬁgg@;d{ Dlacing the
shareholders in''h Better mﬂ&éon.gggfer:ﬂfvesn re.than they! would, baye been
If the' divestiture Wiad ‘00t beer ‘Ordéréd and we undetstand that the Bill Ia
intetided-to give effect to this principls in’ ma‘ ' g(1) (B) thereof, requirin
the court to And 'that'the relief is Both n ary oF app;opi‘f?,whnq '
to*‘ﬁeaeh an equitdble ordefp; ¢ nbE ool r-:) o ;:;-‘L‘ ANRTET B SRR
(It the Odngress ‘shonid determihb ‘that the'’ etgro;iédeashoumw gty
we_would urge, as a condition to the grehting 4f thy' relts "t;léﬁt‘th’e" firatio
of the tidie for divestiturs of the Midres be.-Nimtted tir & rethitiv ly'smj‘r?‘ .
Sinco the reliof:propoeed would’ be designed to' elimittiate Aty theqiity to shaF
holders: and: the:. pessibility ‘of -an advérbd! Warket! »&e&;ﬂ therd' wotld ¥pg
to be little need for deferring the imposition of tax ble under the B
Moreover,: the antitradt objective to be pccbmbushédegbg? eéﬂt%’fq" ﬁgltﬂ
‘more .readily iobtaired :byiairelatively shote: perisll 685 @ivestitdre:" 1 11 tH
Du Pont case, for example, 8. 2266 is enacted and the divektiture thKes place
ovén the 10 years.permi B¥ the'8tipreme Court, Du Pont could distribute its
General Motors stock in place of its regular taxable dividend and thus dstribute

e custenicsarninga lax frse.(or Lo oy casee taxable 4t cxpltar gaidy st

372

Thus, for 10 years Du Pont stock would become a tax-

75117—681——8’
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dividend stock. The granting of such a benefit would appear to be wholly
unwarranted.

8. 2266 aleo would amend section 301 of the 1054 code to provide that the
intercorporate dividend tax would be imposed agalust the fair market value
of property received by a corporation, but that the reciplent corporation would
obtain only a carryover basis for the property except where such basis 18 less
than the amount included in the corporation’s income after application of the
intercorporate dividend-recelved deduction. This would generally provide a
minimum carryover basis of 15 percent of the fair market value of the property.
This intercorporate dividend tax formula follows the uppreach suggested by
thig Department {n our report of July 18,1061, on H.R, 7849 to the Committee
ol 'Ways apd Means, However, a8 ‘& result of further stndy, we would revise
the intercofporate dividend tax formula to provide that the basis in the hande
of the reciplent generally would be equal to the basis in the hands of the
distributor increased by 18 percent of the difterence between such earryover

sis and the fatr markét value of the property at the time of diatribution.

Ithough technical revision of the formula would produce slightly less revenue
than our first suggestion, it would be more in keeping with the principle that the
total taxes derived from an intercorporate distribution and subsequent sale of
property should not exceed the total taxes to be derived if the distributing cor-
poration first sold the pro(rerty and distributed the net cash proceeds,

. 8. 2268 also would amend section 812 of the 1934 code, relating to the computa-
tion of earnings and profits, in order to avold a doubling up of earnings and
profits by reason of the mew intercorporate dividend tax formula. Technicat
refluements appear to be required in the proposed aniendment to section 312,
For example, the proposed rule for diminishing the earnings and profits upon
4’Bubsequent sale or exchange by the reciplent corporation should be extended
to a sir uent distribution by the recipient corporation.

" For obvious reasons it {s impossible to determine the nmount of revenue that
would be realized In future divestiture cases under present law or under 8.
2266 if it were to be enacted. 1In'the case of Du Pont, the estimates which
have been made are of necessity based on assumptions that any distribition
of GM stock will be made to existing Du Pont shareholders, and do not take
dccount of possible steps that such shareholders might take to minimive their
taxes by new arrangements or other dispositions of their present. holdings.

With such qualifications and arbitrarily assuming a 50 percent tax bracket
for'individual shareholders, we estimate® that under present law the tothl taxes
payable By individual Du Pont shareholders upon distribution of GM shares,
valued at $44 a share, would amount to approximately $000 milllon and about
$3.5 million would be payable by corporate shareholders of Du Pont. This sum
would be increased by as much as another $200 million if Christtana is forced
to sell the GM stock it receives and by a substantial amount more if Christiana
in turn distributes such shares to its own sharcholders, DL
_ On t:;g same assumptions under 8. 2266, the taxes immediately payable arc
éstimated to be about $170 million from individual shareholders of Du Pont
mﬂt} 8:!5 million bgr%xixﬂc;rpgr&w sfhare:i)lder’f‘lﬁt‘bu Pont li‘yi r::s‘on'ot :23

roposed -intercorpors en x-formula, This sum won ncrea
by about $170 million if Christiana is forced to sell the GM stock it receives and
by & substantial amount more in Christiana in turn distributea such shares to
its own shareholders. Because of the very speculative character of any suc
attempt, we have not tried to estimate the revenue .which would be reall
under, existing law or under 8, 2286 wpon the sale or other disposition of the:
D\}tlfbntsto&b‘yhprmentnuls’ontaharehotgf;&} e gor e e e

I \ onld pass 8. 2266,. modified to.include our suggestions;. this:
Department would not abject to its becoming law, although we take no position
with Tespect to the need or desirability. of tax rellef in. antitrust divestiture

U AT T N (R N S s T S
am Bureau of the éudcet advises that there is no objection to the .presens.
tatiop: of. this report from the standpoint of the administrations program,. -

i Sinoerely yours, . oo Lot L Sa T B Do, G
e e Gt De RonsRt H, KnieaT, Generad Oownsel.

1 Muaeh ! ;ii‘tioi ned!n-luu Mnﬂmm n”mc' y %
4 d&&l’o-tcm, Lo !m RN IS 1b’ Nm’lt.'

3}
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The Crairman, Proceed, i o

Mr, Knieut. Thus, according to the representations made by the
Du Pont representatives to the Treasury Department, the effect of
the Boggs bill would be to change the pattern of distribution, to
increase the control or'choice of section of the shareholders with
respect to the assets in question,’ and to shift the tax burden from the
Du Pont Co. to the shareholders who acquired their shares prior to
1949 when Du Pont stock last sold at a price below current market
price of the General Motors shares to be distributed, In this con-
nection, I should point out that Du Pont very receptlj ‘filed in the
antitrust suit in the Chicago court, a pro final judgment which
would permit Du Pont to divest itself of General Motors stock— -
b); ec(zis.tribt.mon to its stockholders or by such other means as it may
8o S

If Du Pont prevails, Christiana would not be legally bound to redis-
tribute an Gen,eral.ﬁotors’ stock it receives-and its failure to do so
would reduce the taxes payable by roughly $186 million. Despite
these considerations, however, it must be conceded that if the Du Pont
assumptions may be taken as factual, the revenue payable to the
United States as a practical matter will be: approximately the same
whichever tax law is made applicable to the divestiture, If the com-
mitteo is satisfied that this practical result will in fact obtain, this
would remove & principal concern which the Secretary of the fmgs-
urg had at the time our report was regared. o
- Senator DoucLas. Let me clarig this, Do I understand that Du
Pont, as distinguished from Christiana, hag asked Judge La Buy to
freek?hnstiana from any obligation to redistribute General Motors
stoc L S : S

Mr. Kn1out. No.” As I understand it, Du Pont, as required by the
Supreme Court mandate, a week or so ago filed with the Chicago court
a proposed decree which would carry out the direction of the ﬁpmne :
Court and the district court to the divestiture of General Motors stock.

Senator Dovaras, That does not carry with it any requirament upon
Christiana that Christiana should redistribute. e e

Mr. Kn1gaT. It carries no requirement whatsoever with regard to
Christiana. - .. - 2 o - S

Senator Gore. Yet your report assumes that Christiana will make
adistributionf - . . - . el EER

Mr. Kniaar, Senator, I have assumed nothing. I want to b varg
clear on that. -Du Pont has suggested to us that this is what it woul
doy and X am merely ponting out to the committee the assumptions
which Du Pont has made and has adviged the Tregsury Department it
would propose to follaw undercertain alternatives. ., .- =« ., . ..
. Senator Gore. In your footnoteon page4 yousay:;: ... . 7 ...

' It also seems to' ignore potential losses of revenue that éould rise from the

ability of low basis ‘Du Pout sharehblders to sell General Motors stock,.cur-

rently vepresented by low basls Du Pont atock, at market prices without gain.

The figure assumes that Christiana wil] in tyrn distribute the stock it receives to

itsshareholders. - ' ©° . S0 T o

- ommididen 73 Sy ! ot g
«R.g., D Pont shakehoiders.

' R T

m 'bo'ibhio‘ob"tﬁn at udueaae. al gaing rates.
control of the General Moto ,l:area an may uu,nnu, obtain mlghl ?.l.u rates hol}
say s of ek ivek, Followisrbak bylae it palk briert v woul Todee s
geeds would be mﬁm to ordinary income taxes on the gblroholder:. uted, such pro-
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Mr. KnteuT. And I indicated that the figures are the estimate made
by Du Pont on the basis of what it would propose to do if the Bog
bill were passed, and the estimate submitted by Du Pont. and whi
we looked at informally, contained an express assumption that Christi-
ana would redistribute its stock to its shareholders. : :

Senator WiLLiams. But that assumption is based on the assumption
that, perhaps, the court is going to force them to distribute. '
ﬁx . KniguT. Du Pont would have to answer as to why they assume

at. X : oo ;
‘Senator WiLriams. Well, the assumption would be that if they are -
not forced to distribute it, they would not distribute under existing
law any more than they would under this bill; isn’t that correct?
~ Mr, Xnionr. I am sorry, Senator; I did not hear that. ,
Senator Wririams. Undér existing law if they are not forced to
distribute it this bill would not affect it in any way.
- 'Mr, Kntonar. 1t would mot, L S R
- Senator Wrtrtans. And if they are not forced to distribute it b?
'thg;’“oourtut}t%could not distiibute it under the provisions of this bill,
N r. Kyvrda .’-That'i‘srrig‘ht,,Senabpr.v [ o

 ‘Senator Gore. I would like to get an answer— L
- Senator ‘Kerg. I would su . Mr. Chairman, that the Du Pont
witnesses are here in the event they get a chance to testify, and mem-
bers Wt:lnﬁ to ct‘oss-‘examin? them, and they will have ample opportun-
ity to da so. .
Y Senator Gorm. 'Well, Mr. Chairman, in reply to that, I would call
the' committee’s atténtion to the fact that about two-thirds of the
teatitriony-of Mr. Knight is based \3):11 various assumptions and prob-
abilities as to what the Du Pont Co. maf or may not do. SRR
" Senator Kznr. He hag made it very olear they are based on those
mptions. Lt 4 . . , ; RE
*‘Senator Gore. And, I submit, if the presentation of the Treasury
Department is to be based upon such mptions then committes
members ought to be entitled to inquire about them, "~ * . -
_Senator lgmm. They are and, I would presume, they will, and I
withdraw the suggestion. - I-only made it to be helpful, thinking that
what my friend wanted was information rather than “iffy” answers
tor“iﬁy ’Uquwions‘ Sb ,:‘x:»*,-,: £y ='-. -“': R T SRR B }. ‘;i!:f:f‘ <
Senator Gore. The Senatqr is correct In his_conclusion as'to my
desire:’ T do-desire information, not “iffy’ probabilities. - Biit I' am
sorty’ to say that the latter is what we have had for the ihost part
from the Treasury Department and;as I have read on through the
statement, ithe T y Department hds not yet made up: ite mind
whether it is for or against this bill; is'that right; Mr, Knight?
er‘. Kx‘;mm. The' v tfxpfxf mnmb ha:\‘;i;}dimwd'w. orﬂﬂ?gﬁ
Ways and Means Commi L containg puggestions w
: w,vﬁ'a.de to tf},{féﬂomﬂ;e‘;lv?lsl ﬁdtalea&s Gomrsittetg and- which B?
vitained jn’ the reported bill, If they were' mads, he Treasury De:
~ ;g’ .x'r‘i’ei??v&\’ﬂﬂ ﬁbtp:bjeét‘w‘fha‘p of the bill, """ 7
Senator Kxrr. That 1s stated very clearly in the report of the T'reag-
siry which the Senator from Illinois asked to putin,¢ 6 record a while
o, on thb last page, next t4 the'lhst paragraph. "oy o

P s IR TIT LS BRI WE T SRR 25 B O DL L ST
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Senator Gore. I had hoped-that in a Democratic administration
we would have & Treasury Department which could make up its mind
one way or the other on important tax matters. I am sorry to say
that in this case, in the case of restricted stock options, in the case
of H.R, 10, and several other matters, the Treasury Department has
been most indecisive, in my opinion, and ineffective. :

I would like to ask a question of fact from the Treasury. Are
there ;wt provisions of law now for partial liquidation of corporate
assets? ' ' '

"~ Mr; KntonT. Yes, sir; there are, Senator. They would not _ap%g
to this situation or presumably would not alzply to this situation,
cause there is a general rule of thumb that for those provisions to
apgly the corgoration has to have a contraction of corporate business
and, presumably the General Motors stock does not constitute a part
of the business, or the General Motors Co. does not constitute & part
of the business, of the Du Pont Co. o o

* Senator Gore. "Well, if—- o

Senator Kerr. Not an “iffy” question, surely, Senator. [Laughter;]

Senator Gore. I thank my friend. The principles contained in
existing provisions of law for partial liquidation could be applied to
Du Pont if the Congress so chose. ‘ S
- Mr.K~1ouT. Yes, it could. . B , I

Senator Gore. What are those princigles? ‘ ST

. Mr. Kx1ouT. The shareholders would pay a capital gains tax on
an allocated basis of the appreciation in value. = =

Senator Gore. If corporation A owned stock of corporation B, and
one-fourth of the value of the stock of corporatin A was represented
b¥ stock held by A in B, then under the partia‘.l‘liqgidation provision
of existing law the allocation would be to the stockholder, one-fourth
B,thme‘fourthSA.‘ . , ’ e ’ ’ ) . .
. Mr. KitarT. One-fourth would be taxed at cepital gains rates, but
I think g_ou are talking about the allocation between tﬁ‘s values of A
stockand B stock. S o
" Senator Gore. To the stockholders. o S

Mr. Kx1gat. I am not q'uit,e sure I understand you.. You are asking
how it woyld be allocated T o T
" Senator Gore. In consequence of a partial liquidation.

" ‘Mr.Ky1eaT. Your assumptioniscorrect. , .

‘Senator Gore. Thank you, Mr. Knight, But that, of course, is
not followed in the panding bitl. T S
. Mr.Kwtgarr. It is not followed in the pending bill at all.

‘Senator Gore. Thank you. ST
‘. Senator Kerr., Would the Treasury favor ‘an amendment to the
bill E:u‘qittm the auerpaciv%in this situation of the distribution of
this stock by Du Pont to its shareholders under the terms of existing
law apﬁlying to g&i‘tial liquidationy  : i 0 e
Mr. Knieur. We would have to study that, Senator. ' I am frying
to recall—a bill for such tredtment of th situation, for partial liquida-
tion, I kmow, has been presented to the Treasury in the past or,,at
least, it has been considered by theé Congressinthepast. = .. ™
_We have taken no tgos;t:io(n favoring such treatmeént, ”vf we would
want to study it a'little bit further before we giye out views, " . .
Senator Kerr (presiding). Proceed, ' i & 10 3 Jtraam Bty t
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Senator Gore. You have not made up your mind whether you would
be for or against that either?

Mr. Kn1ont. It has not been presented to us, Senator, for con-
sideration.

Senator Gore. Yes.

Senator Kerr. Does the Senator offer that as an amendment?

Mr. Kn1aguT. We are not offering relief in these cases. 'We are con-
sidering proposals for relief.

Senator Gore. I understand. In 1959, of course, there was a dif-
ferent Treasury Deg&rtmen but at that tine, as I recall the Treas-
urKiPe artment did favor the partial liquidation approach. 4

NIGHT. I am advised that is correct. But whether or not the
present Secretary would favor such treatment I cannot say. It has
not been presented to him for consideration.

Senntor Gore. Then yo ¥I u cannot say that the Secretary of the Treas-

favors passage of H.R. 88471
r. Knmm‘ I cannot say that he favors passage of ILR. 8847, I
'say that he would not object to passage in its present form
if tbe %‘gss determined that it w1shed to do so. .
Senator So he is neutral on this?

* Mr. Kniour. He takes essentially a neutral position.

Senator Dovaras. You know Congress canont take such an action.
‘We have to be either for or against. . . .

. Mr.Kntour. To do notling is to do somethi 1 yos.

" "Senator Dovar.as. This is a privilege which t 6 executive alone can
ass;}lln:e h&It Lst.not & privilege which we possess, much as we might

0 have i

‘Senator Burues. Do I understand from that observation that Con-
gress is never on both sides of the same question

Senator DoucLas. No, we simply have to make u our mmds

., Mr, KxtouT. I believe I was pointing out when I stopped in my

repared statement, Mr, Chairman, that Du Pqnt has ﬁle & proposed

ecree in the Chicago court, and the proposed decree suggests that
the company be permitted to comply with the diyestiture order b
digtribution of its General Motors stock to its stockholders or by su
other means as it may select to accomnﬁhsh the divestiture order. . ,

I have already painted out that legally Chnstmna would not be re-
quired to P rough the General Motors stock to its shareholders,
and if it failed to do so it would reduce the taxes which they have
estimated b K roughly $136 million.

Despite these considerations, however, it must be concaded that if
the Du Pont assum txons may be taken as a factual the revenue pay-
able to the United States ag-a practical matter ml a8 prox;mate
the same whichever tax law is made applicable to the d),vesuture .

compmittee is satisfied that this practical result will in faot obtam,
tlns would remove & principal concern which the Secretary of the
Treasury hﬁg at the tame our. report was pré :
UaLAS. , What report are you referr '
: Ni6aT, The report thit was submitted 3‘ the Treasury.

Senator Dovoms. Under date of Septem

Seriator Dovotss: had.thia doub Sete be 12 Do

Senator Do you 8 1s ou ton mber ou
havethisdbtxbtasof oS P T y
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Mr. Kn1eut. No, I am sorry, the report was %epared in August,

Senator Douaras. Well it 18 sngned “Robert H. Knight, Genera.l
Counsel.”

Mr. Kniount, That 1sconect R

Senator Douvaras. Under date of September 12. o

Mr. Kniour. That is correct, Senator.
12§enator Doueras, Does this represent your doubts of September

Mr. Kntenr. This is a roport, which was prepared by us a month
ago but released by the Bureau of the Budget only yesterday. The
question we expressed in that report was our concern over: loss of
revenue, and we are saying here—

Senator Douaras. Loss of revenue if Christiana does not . redls;
tribute the General Motors stock to its shareholders, is that ﬁo

Mr, Kn1our. The loss of revenue which would come from Du Pont
following the plan it proposes to follow if the Boggs:bill were p
In other words, we have said if this would result:in substantlal loss
in revenue we would naturaliy be concerned. Now we are saying that
é)lu Pont says they would not follow the plan’that wouId provx e the

illion.

Senator Douaras. That was a ‘statement w}nch was signed, yesten-
day and which was transmxtbed to us this mormng, and you expressed
your doubtsin that;, -

Now, do you have these doubbs as of 12 0 clock one mmube after 12,
on September 13%, -
~"Mr, Kxionr. Senator, we. sald we would be concerned by 8 loss f
revenue, We are.spying tlmt if the Du Pont assumptions are cortqqt,
and they follow the plan th ef{ propose to follow, for which we haye
commitment, but if they follow:it, then, as a practical matter, th
would not be the loss of revenue, and tfus wou.ld remove s cause of
concern.

Senutor Douaras. But you have stated that,the Du ‘Pon é

the Chicago court does not call for any divestiture b hr;snang
neral Motors stock, and that 1f the court so orders, hat ig, i
gt, does not make thxs requxrement, that revenue wﬂl bed xm l
1 6mllhon i fn’t that true{
Knigirr, If Christiang, does not dlstmbube the General MQ£°£?
stock to its stockholders—

Senator Dovaras. Don't you think we o (th to try to ] mbebt tﬁi&
loophole in the bnll before us rather than depend upgn ¢t e oogrg ih
this matter?

Mr. KNIGHT. Se ator the Treasury Department is ‘not ‘u ilg‘%
passage of this, 111 wé .haye attem ‘ﬁted to show the comini tgq'
variqus kinds.o 1‘evenue estnno.bes at could he made on r‘mg

e i hitment from the Du. P tCoh th
¢ have no co men ro e on that, 1ese um

tions whlch%hey &Ve submltt lh;, in: fact be' carned out. &ss B'

Senator Dougras. M Kn Tam per oct g ready to éoq\ni; Fou
of any.charge that ou ax‘e ‘ Jmsp il} or éndorsg every-
.thmg that the. Dp onf; €6 h w you.. But shoildn’t you also
be.concerned with getting a bill which mll do Justioe t0, the recipionts
forth accretion invaluef . N DA

H PO i

Ml‘. IGHT" Th%wcormt' foeer st gy f el ‘,é.’{_!".‘g,)'
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Senator Dotraras. And, novertholass, protect. the Treasury and the
pooplo of the United States! ’ ' '

Tho point. T want to sugﬁmt is simply this: Would it not. he well to
closo this loophole in the bill itself by making some provision con-
cerning the fact that Christinann should pass on the Genornl Motors
stock instend of holding it?

Mr, K¥torrr. T'understand that roprosontatives of tho Du Pont Co.
aro (\x{motod to tostify, and any form of commitmoent that they may
make to the committoo or any indication that they would make to
the committeo I should think wounld weigh in the committee’s con-
sidoration, |
" Sm;utor Dovaras. Aren’t you ready to malte some rocommenda-
tions . ~

Mr. Knraurr, Our recommendation is that if the committeo ia st-
{sfled that there will not be a substantial loss of revenue on the basis
of whatover evidenoe the Du Pont Co. plans to offer to this committes,
if you are satisfled there will be no logs of revenue, then we would not
objeot to the passage of the bill, S o

nator Doveras, But haven't you got some lai\{mmgﬁ ready which
would make it perfaotéi coertain that Goneral Motors stock would
have to be passed on by Christinna to its stockholderaf -

Senator Wirrzams. Would the Senator yleld for a quostion there!
.Senator Dovoras, I would like to have Mr, Knight answer the
question first, and then I will be glad to yield to the Senator. "
My, Kntaxr, Senator, we have not thou%ht. it approprinte to ask
the Du Pont Co. to make any commitment to vis as to how they pro-
¥ ) to carry out the distribution of their stock, nor have they offered

Senator Dovaras. You arenot dealing with Du Pont at the moment;
you are dealing with the U.S. Senate. o
; Mr, Kntomr. That is correct. ., ‘. S
_ Senator Dovaras. Are you ready to make any recommendation to
us of how to guard against this loophole because a tremendous amount
of money isat stake on this very issue? - - |
' 'Mr. Kniomr, The inference of our recommendation, I believe, is
that the committee should satisty itself in questioning the Du Pont
Tepresentatives who plan to appear here that their revenue estimates
have a basis in fact. We have no basis for making such a statement

at thistime, = :
" Du Pont is free to act in a great many different ways, and they h%ge
Ppresented to us revenue estimates baseg on certain assumptions, We
are not, prepared to say that their _assumxggmxgs are correct,
i .Ourhﬁr is that the wmm;tttﬁ in questioning Dt Pont répresenta-
tives, will satisfy itself that their contention that there will be no
loss of revenue is, in fact, correct, and it is only if you reach that con-
clusion that ws would not cﬁj% the passage of the bill, .
. Senator Douqras, Nova]  Knight—s ", "

iy
R T
. Sow, Alr. Rnight, you know tus 18- & Tughly complicated matter.
m kﬂm.%&,sir’ LR EERARIRE gk AN P Uroagy 1 0 b,

Senator Dovaras. And attorneys on both sides, and' Ihdeed,"oh
various sides !mre been working oh this issué for years. “The'com-

1
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p:o:t;;%es are very great, with hundreds of millions of dollars being
at stako

In a sonse, I do not think the Treasury can purely wash its hands
like Pilato on this matter and dismiss it. "I think you have a responsi-,
bility to the Congress to help us on this matter, and I assure you
wo want to be fair.

I have no pumtxve desire to. })umah anybod ly Can't you help. us,
please, on some language which will deal with this question as to
whaether or not the provmons of this bill should be operative unless
Christinna: passea on General Motors stock to its stockholders, be-
cauao the lunguage will be co licated at best?

is not required by the court to do this, and does not
aak t.he court to do 1t there is gomg to be & revenue loss of $138
million, Instend of d ending on he court isn’t there some way -
that we can deal with this matter now!
Mr. Knxamnr, Senator, this is a quesuon primarily of antitrust
enforcoment.
e Justice Dergurtmont, I belxev  is making certain recommenda-
Bons tot.the court in response to t © propose decree presented: by’
u.Pont, : .
We do not feel that it is thhm the scope th’!e responsibilitim
oTreusnry?e I{}1;@01; gpsthow ont shoyld pro-
posetod poseo amnowbeomuqou ’R
also a matter of princi p} concérn to the Juatice Dopartment.
enator Doyaras, This is.also 8 revenye matter, aeeording to; o),\q
of 186 million, . .
N, rﬂ’ngml é(t. is a; mvetxqmq mat%r,;lseggma b(tlllt the, T?F'mg

pa men seldom  suggests how °

Ero perty in order to ac 8uim revenug?o pl'n othar w hq

ing to sa iswefeelltwoudbeim 0¢ D
d‘if o%e of i{s General Mqtora s mm tg jop. .
enator, Douaras. to thm % ‘t&
ptsrglvfx%xgxlx& :me'bﬂl shou d mcpplxc le unleas “hristiana ¢
1
r. Kxtaur. This aga.m I would. prefer bp cliefeito ﬂ}ﬁ Departr
ce W’)

mont ‘of Justice because the, Department, of Ju a8 stro
a8 to how the com anygghould dlsgosxg t' q sq ey
i ot be

I believe they are urging that med thro h to the sbook-
holders but: they ara G that it ba g ug !

Senato Gonn. lé onnb, r ou toki us mliel:,
that this bill would ig increase i‘n ta ablhty for Christ~

mna.= RN

t‘31\;3‘;1‘?upposo, in, ﬁact, thia bill is passed. and' Ohrmtmn» doee sall,

- Mr, Kn16mr, ’I‘hut wquld result in an mcrease of mvenue to €h9

Treasury De ent. of 8 substanti Iamount. The able on
th slc ot i $154 i I Jﬂa&:
ay a. capxtal ga tax on, th recmt;on xn va ue between i
]p E basm u ?ct}op 8 of PFOPW d the n mr

ué‘:xotfog thgg asx roxxmabely $85D mllhon? o

& e

"Mr, K CNTQHT. ?30 uuBi | : {« ,
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© Senator DovGLAs. No, no, the accretion in market value, 25 percent.
Mr. Knionr. The ste;l)) -up basis under.the g bill would-
result in an increase in basis per share from $2.C9 to approximately

siaSenator ‘Gore. Which would reduce the capital gamQ tax in casé
of sale.
fﬁ- Kmon'r It ‘would reduce the ca 1ta1 gams tax, but it would

increase the corporate dividend tax. The steg d-up ' basis would
redite the capxt ns tax payable, but it would increase the.inter-’

corpomte tax e, and the et taxes Fagable would be greater’
t,:mxll they. wou d be under present Jaw hnstmna recelved tpe
8 an

°§ nator doma. But. not as great as would be the case if this'bill’

passed ‘and the stock distributed ‘to stockholders by Chmsmna
Mr Kn1anr, Well, the step-up in basis— = -
Senator Gore. That i§° nght. The bill steps up the badis and
reby would reduce the. capital gains tax in the event Christipna’
ld 9.(:K cotding to the récommendutmns of the Justice Department.
mb!i‘r ‘That i8 cbirtedt. X '
Sqm.to Gore. Then, this is another mem that has not been’ taken
ihto consxdgratio on iwestiture, '
. Kiromr!" sir; it has Been, taker, 14t conslﬂeratlom
'l"hd to.xes po,&ab@ andet the blll a5 Ppropossd, would result in & riet!
¢ Cliristiana’ hecbxved the Gene;a.l Motors stock from’
Pont d‘ m tui'n gold it, therd would be a substantial increase.
But t,he step-up, the réduced chpital gaing as a ¢on--

of he tep-u (1A the’ asls dreated by the bill, WOuld tend
afé 1 l?e p-u ‘lh t.a.x oh “hristiy and Co
WOulH artially~ P it .

artm l
m i gate’ it Bﬁt net éﬁ‘ect, would be‘

ri;ore \‘gvenub if! t.he b Il were passéd 1o ‘jn o standpoint; ‘of just
mna Fannot
Sen ng.‘ gnewhat. But the tlmate we_hive been given
i this ill of the' additional’ tax &mbih ty imposed by this bill upon
o:ilst;?lna s’ ‘ébrtamly thodxﬁé Hy .the possibl 1ty, woulﬁl
ified— ‘
| Ktati, Tt would bé greater, | ¢ (R
Senator Gogm "By salé giter this new basls is. egtabhshed Whlch
ﬁgﬂl&f ce, the gam upon’ whlch ‘the capital gains tax wauld be

ctilated
, gtor, the.revenue estimate which Du Poht
dhibimitten o $350° 30 ATy ‘would be light if the bill Wwer passed
and if Du Pont, instead of passing through its stock, sold thé stock
ifi the market and paid ‘¢apital gﬁms rates inder the terms of the bill..
" There'would'’ be substantiull ingré revenue rather than less. * In
dt}xei words, the figures we have—-—the purpose of the estimates which
we hive i ﬁ?qn hiave beeh to show Di Pont contention that under the
Boggs bill they wotild pay hhiore’ taxes than they would if p bill was

Now, it Christiana Teceivés the di§tnbut16n‘6f 184 milhon sha.res
of General Motors stock, to which it is entitled, and if it, in turn,

‘- .4.1
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is required to sell that stock, the revenue estimate of $350 million would
have to be increased. \ - B

Senator KErr ﬁ{)msiding). Proceed. - v B
* ‘Mr. Kniour. Also, at the time of })reparing our report, we hat
no independently derived source of information which would tend to
support the Du Pont contentions with regard to tlie impact on the
market of divestiture under present law. Since that time we have
received advice from the Securities and Exchange Commigsi'on ‘which
would lend some support to the-claim' that divestiture tnder existing
Internal Revenue laws could have an adverse impact on the market:
However, the Securities and Exchange Commission was careful to
point ‘out that there were many factors bearing upon this question
which cannot be presently evaluated, such as the general trend: of
the market: over the period of divestiture, the -opportunities opén
to Du Pont to minimize the impact of taxes, et cetera! ' Accordingly;
they cautioned that reliance on any such estimate might prove ex-
tremely hazardous,: - ' ' St TR e T s
The difficulties in arriving at reliable tax revenue estimates and in
forecasting the:impaot of divestiture under present law led the Treas-
urly Department to take a neutral position with regard to thh:dégi‘tafd
bility of the Boggs bill." However, we can state; if:the committee
feels that the relief })roposed is necessary or desirable under all the
circumstances and. if it ¢an:be established: to the satisfaction ‘'of this
committee : that' the Du Pont contentions are substa.ntigl}y’ ‘cbrrect;
as to market impact and as to the similarity of revenue return to the
United States under either present law: or the:Boggs bill,i the :Secre-
tary. of the' Treasury has authorized me to-say ‘that ke would- hdve
no :objection-to its passage: In so stating, we are awhre thai thé
Boggs bill is designed not as a private relief bill but to apply: to
divesitures generally.: In thin connection, the' discretion left to-the
court under the terms of the bill would seem to us to provide a safe-
ard against windfalls to future taxpayérs affected: by -antitrast
ivéstitures, *° oo v gD Tt et e B by
; In other words, the bill ssys thé court must make a finding:that this
is necessary in equity to the stockholders to accomplish the puiposds
oﬁthedpcrep. L B s T BT 3 [T IR R
rt Itih/the ‘future & situation should arise which would belie this ag-
sumptién, we' assume that' the Congtess will take appropriate-legisi
lagive action'to protect the.interest of the United Statés in'the light of
the facts pertaining in such ca%nand, indeed, we shall so reconimend:
(’ Smt DOU.GMS‘ '.Now’ih’fr, igl}t,’ydwsay-_ USRI SN ;‘( ,.f,'a‘:’,i)l:i'é .
£ it can b6 established th the Satistabtion of this committeb that the Dil Pdj
ntentions are substantially corfect as to mdrket impact atid as to the stintlart
giturevehue;mtum to the United .States: under either Pxféoent\ lagvé or the Boggs
there isno objection to the bill, i e 7 S
1“'Why don’t you want to have it established to the.satisfaction of
the Treasury, not merely to the satisfaction of the committee, to:help
to:determine the position which you have takenf -/ I . :r i 307
Mr. Kn1guT. Senator, as I think I have attemp torlgnnt* outy
there are 'asgmabmany variables in:all of these estimates. - They cover
a number of factors:which ave not under the control of the Treasury,

P ‘.!':
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De[::.rtment and which, in fact, will be affected by a decree of the
cou
Senator Dougras. But rz'ou pass that over to us, who are in a far
poorer position to judge this matter than you have been, because your
stafl has had years to consider this matter.
_ Mr. Knigur. Well, Senator, I think our assumption has been that
the representatives of the company most affected, the Du Pont Co., are
to be called by the committee to testify, and that the committee is in a
position which the Treasury at the moment is. not, to ask for state-
ments as to how they propose to exercise whatever discretion the court
may have given them, and our feelmgs is that the committee is in &
better position than we are by virtue of the information available to it,
than we are, to determine whether, in fact, Du Pont proposes to
carry out these proposals; whether, in fact, therefore, the revenue will
be substantially the same or less,
“Senator Douoras. Now, suppose the committee is not able to obtain
a commitment from Du Pont as to what Christiana will do, and is not
bhle to obtain a commitment as to whether General Motors stock will
e d‘liqtrg;ntad in lieu of cash dividends rather than in addition to cash
viden
V;Vould you have any advice to us as to what this committee should

Mr. KNmn'r. If the committes found that there night be, that there
be some very substantial losses of revenue or that the murket
g would not be as claimed——
tor DovaLas. I am ruling out that.
%Km«mx There are a number of factors which we think are to
be ghed here, whlch we think are noy th,hm our own particular

t Senator Dotmms I will ask t,wo speclﬁo questions, each one ih
urne . 0

Sup) we are not able to obtain & commitment from Du Pont.
that ristiana will distribute its shares of General Motors stock to
:ge sgomck'holdm Would you regard this as s sérious argumenr against

Mr. Kntorr. I would thmk the problem, Senator, was whether the
comrmittes was satisfied with the revenue estimates submitted by Du
Pont. which, I presume, they will submit to this committee. Whether
or nok & commitment 18 ‘necessary to the sahsfactxon of your judg-
rbent, I just cannot say.

Senator WiLLiass. Mr. Chau-mo,n, would you yxeld for & quest:on!
In the absence of an agreement by.the. Departmant of Justice coul

iana enter into any such agreement with the committee! Woul
thoy not have to take into consideration the possxb:hty that Justioe
might have different ideas?
r. Kn1eaT. They certaml¥ would. -

. Senatot Kxrr. Is not Justice askmg the Supreme Court to direct
Ghristlamtoexther sell or pass throug

Mr. Kn16HT. I believe that the Depprtment of J ustwe is askmg not
thaSupremo Court,the Chicagocourt. : .

-.Senator Kenr. : The trial courﬂ, .the oné havmg t.he Jurlsdlctlon, to
preclude a passage through of these sharee by Christiana, ... .
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Mr. Kniour. The Department is opposing any desire on the part
of Christiana to pass through shares to its stockholders. - '

- Senator KErr. EWhataret oy askin -
Mr. KN1GHT. The{ are asking that .
Senator Kerr, Sell. - -~ . ‘ L
Mr. Kn1ouaT (continuing). Dispose of angs(}epeml Motors shares it

now has without passing t%xem through to its shareholder, sell it, give

it away, et cetera. o .
boSeré{t’or %R If the court so orders, then ‘Christiana would be
und by it. - ' g .
Mr. KxtoaT. This is a question I think probably before the court.
I believe this is a question in dispute. .
Senator Kerr. If the court issues a decree which became final—
hMr. KnienT. T assume that the court could adequately provide for
that. ‘ ‘ . " S ’
Senator Kerr. And Justice is here to speak with reference to that?
Mr. Knigur. That js correct. o o e
Senator Kerk. And you are not in position to bind ther nor are you
bound by them ¢ ST e S
Mr. KN1grr. Thatiscorreet. . @ ’ ' Lo
Senator Dovaras. Now, Mr, Knight, if I may ask—pardon me, Sen-
ator,have you finished? =~ I o .
-Senator Kerr. IhopeI am not finished. Ihave no further questions.
o S]enator Douaras. I mean,are you finished at the moment, [Laugh-
‘Mr. Knight, may I ask the second part of my question: '~ .~
Buppose Du Pont were to distribite the (General Motors stock in
lieu of cash dividends, not in addition to cagh dividends. These would
be taxable as capital gains, would they not, rather than as incomef -
Mr. Knignt. No. If Du Pont distributed General Motors stock in
lieu of cash dividends, then the stock would be taxable as ordinary
income, , ’ T
* Senator Doucras. Underthisbill?
Mr. Kn1gat. No, not under this bill.
Senator Doveras. That is the point. _
~Mr. KntorT. Not under this bg(l). ‘ o
Senator Douaras. Then, under this bill if Du Pont, under this bill,
distributed this stock in lieu of ordinary dividends, it would be tax-
able at capital gaing rates, would it not { g
~ Senator Kerr. Not at all. » '
Senator Douaras. 'Just & minute, Senator. o
Senator Kerr. If they distribute this stock as & dividend, the in-
come is taxable as ordinary income. ' A o
“Sentaor Dovoras. I have great admiration for the ability of the
Senator from Oklahoma, =~ - . e
Senator KErr. Ichalﬁe nothing for information. " - -
'Mr, Kxtaur, The bill attempts to take care of it, Senator. - It has
a special rule which states that the relief Jprovideci by the bill shall
not ap&ly to any transaction one ‘of the principal purposes of which
is the distribution of earnings and profits of the distributing corpora-
tion. Presnniqblyithu:;;xon d--g0'that if they distributed this ‘as in
lieu of ordinary cash-di ds, it would fall under the provision of

’ .
%hriatiana dispose——

}
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this section since the principal purpose of the distribution would be
the distribution of profits. : L

Senator Douaras. Does the bill set up any test or criteria as to
whether the distribution of the General Motors stock is in lieu of
cash dividends or is in addition to cash dividends? S
- Mr. Kn1gur. No; it does not. S -

‘Senator Dougras, Whatt , ¥ ,

Mr. Knigurt. It does not set up any criteria for determining it.
_."Senator Douaras. Don’t you think that such a test is desirable?

Mr. Knigur. I think that the Du Pont company has a' dividend
history and, presumably, there would be a number of other facts
which would Indicate readily to anyone looking at the facts whether
the distribution wasin lieu of dividends or in addition to dividends or
partially one and partially the other. : ‘

Senator Dougras. You mean this would be subject to suit by In-
ternal Revenue? - | o o

Mr. Kniout. I think it is a factual question, and the facts would be
‘facts which are readily available for such a determination. I am
:saying that on the basis of my own personal ex(i)erience, wherse & cor-
poration declares dividends, usually there are adequate records which
‘would permit a determination of what it has done. T

Senator Kerr. Under section (¢) of title—I do not know-—have
you -got the report of the committee? The act contains this provi-
sion, I believe, Mr. Knight: - : .
(1) DISTRIBUTIONS TO AVOID FEDERAL INCOME TAX.—Subsection (f) shall not
apply to any transactlon one of the principle purposes of which is the distribu-

tion of the earnings and profits of the distributing corporation or of the corpo-
ration whose stock is distributed, or both.. . ) g

Mr. Knigur. It was to that section, Seﬁat,ox'; that T was referring a

minute ago, S - ' S o

Senator Kerr. I.interpret that as being rather specific criteria;
don’t youf ) _

Mr. K~xiour. Yes, sir; I do. Senator Kerr, I was responding to
Senator Douglas’ question on the assumption that he had some ques-
tion as to how you determine whether it was in lieu of or in addition
to cash dividends, and I said I believe in any publicly held corpora-
tion that there is sufficient evidence to make such a factual determi-
nation, : : : R C

Senator Douaras. There may be some reservations on this if there
is an investment. The earnings plowed back in the form of invest-
ment are subject to corporation tax and not necessarily individual
taxes. D ST ‘ C - ) .o ARG L

Mr. Knigur. Well, I am not sure I understand your question. -

‘Senator Dougras. Just let the question stand for the record., You
might have the earnings show up on the corporation-tax as.53 per-
cent, but by reinvestment, not i an individual income tax. .1 ...o.. -
~Mr, KnieHT. Oh, yes; I see.. You were asking whether they might
otherwise have a larger dividend than normal if they had not. plowed
it back. Again, there probably would be corporate records:that, would
helpin that, But—m = - .0 . U o
..Senator Gors, I seem to recall that eqrlier in. your.testimony yon
expressed the hope that the committee would be able.to reach certain

t
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understandings or obtain certain commitments from the Du. Pont
Co. as to its course of action in the event of passage of this b),l},
isthat correct #

Mr, Knienr. I do not believe,. Senator, that T sugges bed that_the
committee obtain commitments. We have asked ﬂmt the committee,
on the basis of the evidence that I understand they are aslk or testi-
mony they are eliciting, that they satlsfy themselves that t ese facts
and assumptions, m fact, have a basis. .

Senator Gore. Wh inope was it that you expressed earlier today?
You expressed the hope that the committee would, I understood to say,
obtuin commitments and undelstandmgs Maybe you did not. I seem
to recall that.

Mr. Knour. No. . Ithink T said we had obtamed no comml ents
or understandings, and we hoped that. the committee—I pointed out
that the committee had before 1t representatives of the company which
I hoped would enable them to make a determination, satisfy. them-
selves, that these facts are, in fact, factual.

Senator Gore. Now, in response to questions from Senator Kerr
you say, in fact, that Du Pont is incapable of entering into such com-
mitments, and I would suggest further, that. Congress would -be in a

eculiar position of trying to enforce a comnutment, if it had one.
flas that occurred to you?

- Mr, Kxienr. Yes, sir. L am not suggestmg that you, obtam comr
mltments

Senator Gore. Then, having said that Du Pont is mcapable of gm-
ing commitments—— : . ,

Senator Kerr. No,no; Christiana. e L

Sengtor Gore. Hesaid it with respect to both S

Senator Kerr. Well, it is factual with respect to both, 4

Senator Gore. You agree it is factual with respect toboth?

Mr. Kntaur. Yes,
~ Senator Kerr, No party can make a commitment to do something
which the court,is about to prohibit it to do.if the court proceeds. to
prohibit it from doing it.

Senator GoRe. Weunderstu,ndthat. R S

Mr. Kviont. Yes.

Senator Gorr.; Now, 'if the committes,, therefore, is mmble to estab-
lish to its satisfaction that the Du Pont contentions, plans, or,assumps
tions are substantially. correct, what. would be the position of the ect

retary of the Treasury with respect to. his Lecognmendatxon on- is
bill$ Would he still be neutrald.

Mr. Knionr. If the committee ‘were not salnsﬁe& that this was ustt,-
fied under the factors which we Suggested as those that; sh ouf
weighed, then I presume the committes, will not. repart .favorabl on
the bill, and the Secretary would feel they acted pgrfectly propex] up
not ;oportn d; avomb ~on.thebills

Senator ou d he reeommend that it act properly qx; ‘!’M
P

Niout. He certam recommen 8: thn£ lt act promx)y, jn,

other words,. Secmta;:y, mptov, éxnntmg QU

enaton. xﬁ& @ saying the Sep

going toquw& w;b e xbp it N frerig

H(;u“lﬂ‘)" nl'nf!
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. Mr. Knyanr, The Secrotary does not object to the bill if the com-
thittoe is satisfied in weighing the factots of market im_lla'ct., equity to
shareholders, antitrust enforcement, and revenue that the——

- Senator Gorx. You do not say that. o '

“'Mr, Knraur. This is warranted,

Senator Gore. You'do not say that. ‘ s

Mr. Kntonrr, If the committes linds these factors do not justify the
bill, I am sure the Seoretary would agree the bill ought not to be
mgnrted favomm%. N - _

 Senator Gore. You say if it is established to tho satisfaction of the
comnittee thut the Du Pont contentions are substantially ¢orrect as to
markot impact. Now, the Securities and Kxchange Commission does
not a with the estimates of the Du Pont Co. and you plead your
inability to reach an opinion on the easo. :

r. Knromer, Iamnot élear that the SEC disagrees. I think they
have only said that they cannot stato with any certainty that tho
Du Pont contentions as to market impact will, in fact, occur.

- Senator Gore, Then you think the committee could or the Trreasury
could satisfy itself with uncertnintiest

Mr. KNntonr. The Treasury has said that if the committee is satis-
fied as to market impact— ‘

Senator Gorw. Well, I wish you would report—thers is no require-
ment for you to do so—but I would be pleased if you would report
to the Secretary of the Treasury that one member of the committeo
wighes he would make up his mind.

Mur. Knrour I shall certainly so veport, Senator.

Senator Gore. Thank you.

The Criatrman (presiding). I would like to point out that the letter
to the chairman dated September 18 is very much more specific. 1t
says:

. It Congress should pass S. 2266, modified to include our suggestlons, this
Department would not ohject to it becominf law, although we take no position
with respect to the need or desirability of tax rellef in antitrnst djvestiture
cases, , A

That is much clearer than the testimony which you have given us.

Senator Gore. Cleatly it does not take any position at all.

The Cramman, He says he has no objection, and that is the ous-
tomary procedure with the various de;‘)}?rtmentsgof the Government,
If they have an objection to the bill they state their objection. If
they sa¥ they have no objection, that indicates, they are not opposed
to the bill, and if they are not opposed to it, therefore, they are for it.
They cannot be both. [Laughter.]  * " ,
"'Senator Dovaras. Provided the factsareasstated. * -

" Senator Kuri.' Mr. Chairman, X suggest that thé letter from the

Treasury forms a basis'that cannot proyide comfort to the members

of the committee in staying with the convictions they had about the

bill when the hearingsstarted.: ~ "7 o' 0 0 T

. Senator Gore. And provides no assistance for the committes to

teach satisfactory oonclusions, ¢ ' Tt oen ot

et Segnt Apable oh Delng wHtien by B bads whion aoul
off dobument capable of | written hy humah hands which cou

&r:vido oom:f&rttop:omemeth Gm comihittee with reference to
passage of this bill. J
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Senator Douvaras. I agree. {Lm lgshtel' .
Senator Gore. Passage of this bil ‘
Senator Kerr. That is right, or any bill ealculated to aoco\;; hsh Y
purpose similar to the one caloulated to be accomp lished by this bill.
q beng:gr Gore. I doubt if any member of the commlttee could be 80
escri
Senator Dovaras. I want to strike my comment, if I may, becuuse 1
think it is susceptible of an 1mpm¥:r interpretation,
The (‘tmmu.\x Are there any rther questionst
iNo response. )
The Cuamman. If not, the committee will recess until 2:80. Does
that suit you?
Wheret (}mn, at 12:30 p.m., the committee was recessed, to’ recon-
vene nt 2:30 p.n,, the same day )

AFTERNOON ‘SESSION

Senator Kmm residing). The committee will come to order.
Mr. Louis F. orfer. All right, Mr, Oberdorfer.
That is Judge I.ee Loevinger you have with you ?

STATEMENT OF LOUIS F. OBERDORFER, ASSISTANT ATTORNEY GEN-
ERAL, TAX DIVISION, DEPARTMENT OF JUSTICE; ACCOMPANIED

- BY LEE LOEVINGER, ASSISTANT ATTORNEY GENERAL, ANTI-
TRUST DIVISION, DEPARTMENT OF JUSTICE

Mr. Orernorrer. Judge Toevinger is sitting with me, sir.

Senator Kerr. For his beneﬁt oryours?

Mr. OnrroorrEr. He is here at the request of the committee.

Senator Wirrrams, The chairman asked him to be here. ’

Mr. Oseroorrzr. The chairman asked him to be here, sir. J udge
Loevinger isthe head of the Antitrust Division,

Senator Kerr. Ve you me¥ '

Mr. ORERDORFER. M, (‘hmrman am here this afternoon in re-
sponge to the committee’s rﬁuest that' the Department present its
views on H.R, 8847, as reported to the House of Representatives by the
Committee on Ways and Means, o '

This bill would amend the Internal Revenue Code of 1954 with
respect to the taxation of distribution of stock made pursuant to
orders enfommg the antitrust laws. Substantially similar legislative
proposals (8. 2268) have been the subject of written comment by
the Attorney Gieneral and the Deputy Attorney General and have
been cirefull conmdered in'terms of the pending case of United
States v. Du

As you know, the Du Pont cese was mmat% our predeceesors in
1949 and thereafter vxgorou cgrosecuted themi. ~ The case was
twice carried to the Supreme Court. In 1057 the Snﬂreme Court

held that Du Pont's ownership pf'98 percent of General
Motors 0013) violated eeotzong of the?layton Adt su;d bemanded the
case to the district court for determine ofi of the reljef necess an

ropriate to terminate ation. ' In’ 19
I?ep ent’ aubmiwed to the dxst:?w pourt, etii) négt o proﬁomd
judgmentwhich would provide that' D4 Pont divest’ of it shares

75117—61——~4



46 DISTRIBUTIONS OF STOCK

of General Motors stock by annually distributing, as a dividend, one-
tenth of this stock for a period of 10 years; that is, one-tenth each
year over a period of 10 years. SR e

The ,%mrt,ment, further proposed that since Christiana Securities
Co. and Delaware Realty & Investment Corp. owned 30 percent of
Du Pont’s stock and have long been intimately linked with Du Pont’s
management, the stock distributed to these corporations be sold at
public or private sale by a trustee within n year after distribution or
within any additional time granted by the Court. o

In 1959 the district court concluded that Du Pont need not divest
itself of its General Motors stock. It determined that adequate and
effective relief against future violation of section 7 of .the Clayton
Act would be provided by Du Pont’s “passing: through” its voting
rights in General Motors stock to Du Pont, common stockholders on
a pro rata basis. The district court refused to decree divestiture of
the kind proposed by the Department because the court concluded
that it would impose heavy tax and adverse market consequences on
stockholders of Du Pont and General Motors. - -~ - o

In 1959 the Department appealed to the Supreme Court to reverse
the district court decision. ' On May 22, 1961, the Supreme Court
held that the remedy ordered by the district court was not adequate
effectively to cure the situation.- It directed the district court té
enter a ‘decree requiring. Du Pont to divest itself complétely of the
General Motors stock within 10 years from the date of-the decree. - The
Supreme Court held that divestitures could not be denied because -of
possible tax or market consequences.” S

The Department having stated in. its brief in the Supreme Court
that it recognized that alternative g‘lans of divestiture were possible,
the method of divestiture was left by the.Supreme Court to be fash-
ioned by the district court upon hearing all the parties. - The Supreme
Court ordered that Du Pont’s proposal for carrying out the divestiture
be submitted to the district court on or before September 5, 1961, . . .

Du Pont has submitted to the district court a- proposed:final judg-
ment which would direct that divestiture commence within ‘90 days
from the effective date :of the judgment and, be:completed within 10
years but does not &);‘emribe‘the methods to be used by Du Pont,
that is, methods to éffect the divestiture. . - - . SR
- Senator Kerr; To perfect.or effectit? - T
_..Mr. Operpoorrer, Effect it. O
". Senator Kerr, All vight. L o C
. Mr, OneroorrERr. Du Pont, however, has indicated outside the court
praceedings that it is considering at least two general methods for
&arrgtingc out the divestiture which has been ordered by.the Supreme

ourt. . o ‘
—-One of these methods is the distribution, of General Motors stock
directly to Du Pont stockholders. . .« .. . g s
. The other general method is the so-called flexible procedure orig-
inglly suggested by the Government;in its brief in the Supreme Court
and more recently proposed by. Du, Pont—proposed informally, not

on the record, that 1s,:not in, the cqurt, but;suggested atleast to its
stopkholders by, Du. Pontr—in the eyent, that, tax relief legislation is
e B OO e o rion, 19

ot enacted.. Under the alterpate. method Du: Pont would dispose o
its (enepa] Motors stock .&mlpvm@pmmmmc}ﬁm ouk, it g iax
! ! : iy

Yy

s H
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example; it might distribute approximately 15 million shares of
General Motors stock to Du Pont stockholders in lieu of cash divi-
dends, exchange approximately 10 million shares with .Du.Pont
stockholders in redemption of their Du Pont stock and dispose of
approximately 35 million shares on the market. o
he bill here under consideration, the one which has been reported
out by the House Ways and Means Committee, would apply only to
the extent that Du Pont would distribute the General Motors stock
directly to its, that is, Du Pont stockholders. . e
H.R. 8847 would treat a stock distribution to an individual share-
holder fursuanb to an antitrust divestiture decree as a return of
capital for Federal income tax purposes. . R R
. 'The result would be, in the Du Pont case, assuming divestiture was
accomplished by stock distribution, that an individual Du Pont stock-
holder receiving General Motors stock would pay no tax on that
stock except to the extent that the value of the General Motors stock
received exceeded the basis of the Du Pont stock in his hands. The
-excess, that is, the excess of the General Motors stock over the basis
of the Du Pont stock, would be taxed at capital gain rates. . .
Further, H.R. 8847, as reported to the House of Representatives,
would change the tax consequences to corporations of stock distribu-
tions made pursuant to antitrust divestiture decrees. Section 2 of
H.R. 8847 would amend section 301 of the Internal Revenue Code to
tax what is described in the bill as “antitrust stock”—that is, -stock
received by a corporation in a distribution after September 6, 1981,
made either pursuant to, or in anticipation of, an antitrust divesti-
ture decree—at its fair market value rather than at its basis in the dis-
tributing corporation’s hands, which is the way it can be taxed.undﬁr
-existing law.’. Section 2 of H.R. 8847 would not, however, change the
7.8 perggnt: effective rate at which certain intercorporate cixstnbutxon_g
are taxed. I
None of these tax consequences would follow, and this bill would
not'agplfy, unless the court ordering the divestiture finds that the
period of time fixed for the divestiture is the shortest time within which
such divestiture can be executed in the circumstances of the case. .
" The Department fecls that general legislation-along the lines under
congideration is not necessary and not justified as an aid in the enforce-
ment of the antitrust laws, SR .

. . Senator Kerr. I take it your statement in that regard is limited to
fhe })roposmlon_of being an aid in the enforcement of the antitrust
.. Mr. OBerporrEr. . In this connection, yes, sir; that is correct. . -

- Senator Kerr. All right. N R
... Mr. Opzroorrer. For example, H.R. 8847, as reported to the House
of Representatives, does not provide a general solution to the com-
bined antitrust and tax problems of divestiture. . This bill would apply
-only.to distributions of stock pursuant to antitrust divestiture decrees.
Hovaerboast,Du tI;on(:’s alternate pl;%posals thellnselv_es ;illtlﬁmtbrﬁl
say.; Du (Pont’s, alternate proposals, they were also suggested to the
'SS%reme Court Ly. the lgepartmenb——tiere are magg variations of

TSI L, el b b e A T IR S L R S T U
R Po nera] Motors stock has 'an average basis of $2.09 . itn :
‘th%u:::‘i% m‘iu}m [OETIRE ARUTS RO BSOS AR KPS '09 ?’55%5."::”"19&5*”
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transactions which would carry out a divestiture decree, including
corporate dissolutions, stock redemptions, exchanges, gifts, and sales.
nator Kerr. Let me ask you this.

Mr. OBerDORFER. Yes, sir.

Senator Kerr. Representing the Justice Department in the enforce-
ment of the antitrust laws, is your interest primarily enforcement of
the antitrust laws, exclusively enforcement of the antitrust laws, or
does it go beyond either? |

Mr. Orerporrer. Certainly we are in this context primarily in-
terestad in the enforcement of the antitrust laws,

Seénator Dovaras. Mr. Chairman, may I ask a question?

Senator Kerr, I will be glad to cease and desist until the Senator
from Illinois asks a question, or I would be glad to finish the question
X have in mind. ' |

Senator Dovaras. I would be glad to cease and desist if the chairman
has other questions, o

Senator . Did you understand the question {

. Mr. OperporFER. Yes, sir. You asked whether we were—as I recall
it, Senator, we were asked whether we are primarily interested in en-
forcement of the antitrust laws or exclusively interested——

Senator Kerr. Or otherwise,

Mr. OperborreR. Or otherwise.

Senator Kerr. Or otherwise.
- Mr. ObzroorFER. I would say that I do not think that we can say

we are exclusively interested in the antitrust laws or——
Senator Kerr. What is your other interest
Mr. Operoorrer. We have concern that—if I can say that this way,
Senator: We do not want to be in the position of recommending to
the Congress that there be a change in the tax laws, as they apply
generally for the purpose, in order to help us or under, I do not want
to use the word “pretext” invidiously, I do not mean it invidiously,
but on the assumption that a change in the tax laws would help us
to enforce the antitrust laws. . ,
. Senator Kerr. You made that statement, you made it quite plainly,
in the paragraph ahead of this. ' ' ' o
Mr. OpErboRFER. And We do not want to be in the position of, I do
not want to use the word “acquiescing,” again, we do not want to
be in the position of recommending legislation which might have
the o&posnte effect; that is, tax legislation which could be a source of
some handicap to us in the enforcement of the antitrust laws, =~ -
. Senator Kzrr. I asked you, you have not yet told me what other
interests you have other than in the enforcement of the antitrust laws.
Mr, OBerporrFeR. I think that—I cannot define another interest
exoept to soi); that the antitrust problem in this ease ig, in part, 4 tax
problem. In other words, how the antitrust law works would be
ffected by what the Congress does with thé tax laws, = =
- Senator Kerr. T did not know that the antitrust law was endcted
boﬁ;hqrxncreaseordecmasetax‘mvenug. 3 o S
.Senator Kerr. What I am asking you is, is your pu one
either to maintain existing tax law'vs %r change engtmg tpax ﬁws.for

i
’
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any purpose other than to enable you to meet four responsibilities
in connection with enforcing antitrust leqlslatlon

Mr. OperoorrEr. Well, I think we do have—I think we have tried
hers to make an analyms and to make statements about the effect of
tax law changes on antitrust laws,

Senator Kerr. Well, I am asking you, t;houﬁe and I would like an
answer, what is the interest of the Justice partment in our tax
laws other than in connection with your responmblhty in enforcing
the antitrust law{

Mr. OperporrFer. Well, you see, Senator, what we are trying to say
i8 that when it comes to enforcmg the antitrust laws we do not want
to recommmend a change in tax laws.

Senator Kerr. I am not asking you to rewmmend. You have a
respons:blhty asana Ygvancy of Government.

Mr. OBERDORFER. Yes, SIr.

Senator Kexr. Insofar as the matter before us is concerned, as T
understand it, it has to do with the enforcement of antitrust laws.

. OBERDORFER, That is right.

Senator Kerr, What I am asking you is, what other interests you
have than in the enforcement of the antittust laws in oonnectlon with
tax legm]atlon?

Mr. OprroorFER. The responsibility——

Senator Kerr. Do you have any responsxblhty to colleot taxes, to
write tax laws -

Mr. Oseaporrer. Not to write tag law; no, sir. Buti)for mstan
gho g;x Division, as the Senator knows, has respons ﬂity for enb

orcing—-—

Senator KErr. Andcollectmgtaxes. e , TR

Mr. OseroORFER. And litigating, . .

Senator Kerr. And enforcm% penal pronsxons of the tax lawn.

Mr. Operoorrer. Criminal s

Senator Kxgr. And civil. -

M"fs OBERDORFER. We do hn.ve responsnblhtxes inthotaxsma,mothet
wo 2

Senator K=rr. But that isthe reeponsxblhty, m’t ity

. Mr. Opzroorrer. That igit; yes, sir. :

‘Senator Kerr. And it ha.s to do thh the tax Iaws a.s wnttan by
the Congress?

Mr. OBaRDORFER. That,lscorreet,

Senator Kerr. Not as the Justice bepMcnt would hko to hsvt
the tax laws bef .

. Mr. OBERDORFER No,

~ Senator Kerr. But as they are,

R, That is correct, sir.

Senator Kerr. What I am asking you now is, what other interésts
than that you have in the tax laws.

r. OsErpoRrER. Well, in this contoxt, Senator ‘it seems (o me in-
ewtable that in conmdet:ggl posal to amend the tax Iaws oh
account of an antitrust problem, that we would look at t.ho tax aﬂect
of the proposal. Itisnota matter of interest— . -

Senator Kemr. Is thut your responsxblhty oris that Congmss rec
sponsibility?
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Mt OBERDORFER. It certainly is Congress responsibility and not
ours in the sense of writing the law, but in terms of advising and
thinking and looking and, I suppose, within the administration, it
is primarily the Treasury’s responsibility. SRR

nator Kerr, Well, 1s it not exclusively the Treasury’s responsi-

bility? - :

1 M{ OnrroorrER. 'We have—this may be debatable, Senator, but we
think that where we have an observution, we are not doing anythin
but reporting something that we observe; in this particular case, 1
seemed to us, for example, that we could not favor—if we did our
duty we could not fail to observe and note for ourselves in response to
a request for advice from Con to report our observations, that
this Proposul would do—would have particular tax effects. Now we
conclude from that that having looked at the tax effects—— - .
Senator Kkrr. I think it is all right if the committee is-unable to
determine itself what the tax effects of certain laws would be, I think
that you liave a responsibility to advise the committes what the ef-
fects of o?rtain laws would be taxwise, I think that is very appro-

inte, b o \ T ‘ R S
JlfBut*Iiamlasldng you -what ‘the . responsibility of the Justice De-
partment is in the matter of determining tax policies insofar as the
performance of your constitutional or statutory duty in connection
with antitrust enforcement is.” - C e

Mr. OseroorrFeR. The problem comes up, Senator, because this 1
islation, not justithis‘l?lslatioh but legislation, a whole lot of legis-
Jation, with a variety of suggestions in this area, was introduced, and
the Department of Justice was asked by, first by the Ways and Means
Committee, and by this committee, tocomment. * - - -~

Senator . Allright. Iam askingyou—— .

Mr: OERDORFER. Yeg,sir: -« v "o T e

Senator Kerr (continuing). The 'basis of your authority. ' = -

Mr. OnerporrER. The answer—1I just have to think this out becat
I had not anticipdted rqclselgxthls type of quesiion—the basis for
our responsibility which is, of course, limited, but nevertheless the
basis for it is in this area, is the inquiry that we received from the
Ways aixd Means Committee for a report on:particular legislative

MoSa& e " P R L T ST PN
P Senator Kerr. Were you asked for what the effect of the proposals
would be, or were you asked as to whether ‘you felt the proposals, as
amdthroftdxmlicyfmuldbomiseorunwisel R

Mr. ( l mn.t She r&port. was very general—the fequest was a
very general request, Senator. R

N&M}&m' Allri ht. _ dtht A ak-l ‘

ow, let us assume that is true, and that you are making it. -
~ Mr. Oneroorezs. Yes,sir, - - y SRR _g‘

Senator Krkr. I am asking youispeciﬁqallg, as-a member. of the
Justioe Department, what is your responsibility in connection' with
determining taxpoliey? . -~ - < - T : :
- Mr. OBERDORFER. I do not think we have any responsibility except
to comment, in response to inquiries from the committees of Congress
or from the' Treasury: Department, for:our viéws on legislative pro-
posals. But I do think we have that responsibility. NRERSC R

!
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Senator Kerr. Yot have no responsibility under any of the la.ws
that you know of to determine tax policy? - - _

Mr. Osernorrer. Not to determine it ; no, sir. ok

Senator Kerr. Your responsnblhty 1s to cérry out tax laws

' Mr.QuerporsER, Inthe courts; ‘

Senator Kerr. Enforce them in the courts

Mr, OBeRDORFER. Yes, sir,

;' Senator ‘Kerr. Wmtten by the Congress, tax laws wmtten by the
Con ress, - !

r.Om:xmomn Yes,exr S
Senator Krrr. And you regard 1t do you, or not, as the primtg!‘y‘

responsibility of the Treasury Department to recbmmend pollexes that
should be written into law{

Mr. Orerborrer. It is clearly the'primary responmbxhby of t.he
Treasury, Senator, no question about that. -

Senator Kerr. Clearly the responmbxlity of the Treasury

Mr. OBERDORFER, Yes,sir,: - AR

.'Senator Kergr. Clearly not the responsxblht of J ustice,

" Mr. OnernorrER. Except to the extent, if the Senator will nmb
me, eXxcept to the extent that we are called on :by ‘Treasury for dur
views on-particula¥ matterd; for example in an' ares where we have
been htagatmg, in the tax areas, as tow at we thmk abont. 8 pmposal
O } - .

" Seniator Keng. Do they ask you about, what o propoeal oug'ht‘bo b€
orhowtobﬁ'ectaeertmnpm ENLIRE

r. OBERDORFER. I am not sure I remember a particulsr in mry,'a
speclﬁo inquiry, at:this point. - But I think whatever they ask us: we
would answer; and if wé are asked by a comrhittee of
report we ordinarily probably would not re&ort to either a eomnntted
of Congress on tax polioy, thap is, whether.thé rdte should be lowered
or raised or whether something should be taxed ‘as capital gains:: -

?enator Kerr. Or whethér. &-certain prmoiplel be. mplemehted(or
not. ‘3 EYRSEE M;r" .

Mr. Oeervorrer. That is correct. Ordmarxly thatiig eo.. i} i/

-Senator Kerr. -Now, if asked for that, I cAn inderstand, as a matter
of courtesy or even as a Inatter. of inférmation, you. would comply:
But the question I am asking you is, what is the responsibility of the
Department of Justlce in t e ma.tter:of :determining- tax polxey"of
this: Government, .= - R U E N ESRs s

: Mr, OBERDORFER. It i is very hmwed I would hesltate to say it is
nonexzstent, but it is very limited. - cetabsig

-i Senator Kerr, Well, if it is. exxstent, ‘I =want you to show me :the
law or the provision of the Constitution that fixes it.

Mr. OreroorrER. The provision of. the Constitutx‘on% 5
Senator Kerr. Orof law. ot
Mr. OsErporrer. I would have to study that, Senator o ’-’. '
Senator Kerr. You are not familiar with it at' the moment?

Mr. Orerborrer. I do not have it at my fingertips; no, sir. /.-

Sen(itetgr Igmm. -And: you do not recall havmg ever seen any thet

Trovl it
Ei‘)Mr ‘Ozroorrzr. No,sir; Idonot notb,ttlustime. N,
Senator Kerr. All rlght, you may proceed ane
Does the Senator want to ask a question at this tlme? '

./
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Senator Douaras. You are, however, the Assistant Attorney Gen-
eral in Charge of the Tax ivision of the Department of Justice,
are you not

MT. OgeroorrEr. Yes, I am,sir.

Senator Douaras. Mr. Loevmger ig the Asslstant Attorney General
in Charge of Antitrust{

Mr. OBERDORFER, Y

Senator DouaLas. ould you regard it as infringing upon your
duty if, in response to a 3 uestion from a member of this oommmt.ee,
tn; sa{ to gwhal;, in your ju gment, would be the effects of a given lme
of action

Mr. OseroorrEr: I have not thorght 80, but I am responsive to
Senator Keir’s suggestion that we look it up

Senator Douaras. As one humble member ‘of this committee—

Senator Kerr. Aswhat!

Senator Dovagras., Very humble,

Senator Kerr. To whom does the Senator refer?

Senator Douaras, The first. person, One humble and mlatlvoly
unimportant member of this commlttee. :

Senator Gors. I thought you were refern to me. [Laug hter.]

Senator Doucras. I would like to ask Mr. Oberdorfer a quesmon on
two sets of effects :

Suppose that the court orders distribution of the stock of General
Motors but Christiana does not choose to distribute to its stoclkcholders,
but retains the stock in its owa hands. Would that dzstmbnuon bo

su Liwt totaxt :
r. ORBERDORFER. Tho dmtnbuuon by Du Pont to Christisnal
ol Senator Douaras, ‘That is correct, bnt not by Chnstmnuto ws share~
ors, - -
"Mr. Oezroorrxe. And the Senator’s quesuon mumes enstmg law!
Senator Dovaras. No, under the bill, :
-+ Mr, OREROORFER: . Uni enthepropoaedbdl? '
r DougLas, Yes.
Mr. OnzrDORFER. Y
Under the roposed 111 thero woulg be a tax: mpom on tho Zo
ment;. as un d it, on the payment, distribution by Du Pont

SenstorDomus. Howmndlofstaxi :
‘Mr. Operporrer. The estimate I have here if Chnstxa.na nelt.her

es through the stock xt ts from Du Pont nor sells, the total tax,

believe, is in the ran million on Christian -
Douaras. d if dmtnbuted to the stockholdem of Chnstl-
ana, how much will the tax be? N

Senator Kerr. On Chrxshana?
Senator Douaras. No.
Mr. OserporyEr. On the individuals?
Senator Douaras. On the individuals. ,
Mr., Opzroonrrer. I do not believe I have that.
“:Senator Douoras. There was testimony this morning.
Mr. Oseroorrer. Those figures—
~ Senator Douaras. I thought. 1t wonld be @ loss of revenue orf $136
million. | ,
*;77-.“ I“;W,g, . .
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Senator Kere. I think the testimony was that it would be that much
less if it were not passed on to the stockholders than if it were.

Senator Doucias. I agree if it were not passed on there would be a
tax of $136 million Jess than if it were passed on. - S

Senator Kerr. No,no. . .. ‘

" Senator Douaras. Let’s wait a minute. May T raise the question?

Senator Kerr. I answered the Senator once.: Go ahead and make
all the mistakes you want to. I be§ your pardon, o

Mr. OBezrDoRFER. Senator Douglas, the estimates are that, sir, if the
stock is not passed on by Christiana, I think it is in this context that
the Senator is speaking ‘ , ‘ : o -

Senator Dovaras. That is right. R

}HI.r. Ogerporrer. The total revenue to the Government would be $214
million. - ‘ ‘

If Christiana, in turn, passes on the General Motors stock it receives
to the stockholders of éhristia.na, and this is done pursuant to court
decree, and the proposed legislation is applicable, the revenue has been
estimated at $350 million. , .

Senator Doueras. So that you agree with the testimony of the
Treasury this morning that the loss of revenue in this case would be
ap&roximately $136 million ¢ . . L

r. (OBerDORFER. That is the difference—if there were a pass-
through as distinguished—there would be a difference in revenue if
there were a pass-through, it would be more revenue if it were a pass-
through than if there were not a pass-through. L

Senator Douvcras. That is correct. ‘

Now, I would like to inquire into a second set of effects: ‘

Sugpose'D‘u Pont distributed the General Motors stock in lieu of
cash dividends and was successful in defending that position. Do you
have any estimate as to the amount of revenue that would be lost in
this contingency? ‘ < ‘

Mr. OBerborrer. This assumes that this distribution of stock occurs
with this bill having been enacted o

Senator Dougras. Thatiscorrect. @~ .~ ;

Mr. OseroorrEr. This depends, Senator, on what revenue is now
produced by the cash dividends paid bfv Du Pont, I suppose that
:}s‘ gt f;lgure that the Senator seeks, and if I may inquire we may have

at here. ' " : :

Senator Doueras. Wouldn't it be half the ordinary revenue beca
there would be 8 situation where the tax would be at the capital
gains rate instead of at the ordinary income rate. - o L
. Mr. OxroorrEr. 'We assume, I think we have assumed, that the tax
is 50 percent, that is, the average intome tax paid by Du Pont stock-
holders—individual stockholders has been in th of 50 percent.

Senator, if we can check our calculations when we have the
in front of us, our rough calculation ig, that Du Pont has been pay-
ing an average of $6 4 share dividends, and that again an assumption
has been thr u‘ghpu.t the-consndexg&gon for this that the tax rate is 50
percent, so that means that the ordinary income tax has been $3 per
slare, and there are, our estimates are there are 46 million shares of
Du Pont stock ovmed *maxvi@ﬁmc@ mesns that the ordina

1%
ear

income tax paid todﬁ.]v d’.iﬁdiﬁd %s on, D Pont dividan dex&$

million, and this will take place—if this took place over a 10-y
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period that you could have a figure of $1.38 billion in tax that would
escape taxation, if that is the Senator’s point, if the Boggs bill were
adopted and the distribution were made pursuant to that bill in lieu
of the ordinary regular dividend.

Senator Dovaras. Would it be that sum or half that sum ¢

Mr. OBerporrFER. I assumed that the dividend was $6 a share, and
the tax was$3 a shareiand if I am correct on my assumptions——

Senator Douaras, It would be taxed under the capital gains rate.

Mr. OeeroorreR. No,sir. 'We are assuming, under existing law, this
tax is bein%epaid at ordinarf]r‘ income tax rates, and that is the tax
that would be missing from the Treasury if the Mason bill were used.

Of course, against that is the tax that would, in fact, be produced—
1 said the Mason bill—the tax that would, in fact, be produced by the
application of the Boggs bill. - ‘

X ezx;xtor ‘WiLriams. Would the Senator yield for a question at that

in , ,

Senator Doucras. Senator, I would appreciate it if I could continue.

Senator WiLLiams. Goahead. :
- ‘Senator Dougras. Assume that the Bo%gs bill is passed. Then
what would be the difference in revenue if General Motors stock is
distributed in addition to cash dividends rather than in lieu of cash
dividends? L ' - ' L
- My, OBrroORFER. If General Motors has distributed in addition to
cash dividends; then it is probably not fair to say that the revenue
being paid on the cash dividends now being paid by Du Pont is lost;
that revenue continues to be collected. = - . T

Senator Douaras. I wondered if your staff would be willing to read
the record tonight and then prepare a considered response to questions
which I have asked. B B .

Mr. OBERDORFER, We would be very happl to. ‘

(The following was subsequently received for the record :)

L ‘ ‘ Lo DEPARTMENT OF JUSTICE,

.- Washington, September 14, 1961.

Hon, HArrY F. BYRD,
Ohairman, Senate Finance Commiitee,
‘Washingion, D.0. S ' S
"DeAr MR, OHAIRMAN: In the course of my testimony yesterday before the
Senate Finance Committee, Senator Douglas requested that I.explain what
the relative revenue effects would be if H.R. 8847 were enacted and Du Pont
substituted divestiture distributions in lieu of its regular dividends (assuming
that the bill would allow the retumt-gf-capual treatment to apply to such sub-
stituted distributions) 'as'opposed to the revenue effect it H.R. 8847 were enacted
and there were no such substitutions. This letter is in response to that request.
. Assumingf that the Du Pont yearly dividend continues to be $6.50 per.share,
and assuming that the noncorporate Du Pont shareholders pay an average tax
on such dividends at an effective rate of 50 percent. it is estimated that the
yearly tax pald by all Du Pont shareholders with respect to Du Pont’s cash
dividends will be approximately $100 million a year. - It has been estimated that
the revenue resulting from divestiture under H.R. 8847 will be a total of approx-
mately $350 million. Hence, if the divestiture is not substituted for regular
cash-dividends, the revenues will bé $350 million with respect to divestiture
distributions in addition to approximately $100 million a year' with respect to
‘regular cash distributions. LA T A R
:.-If, on the other hand, the divestiture distributions were substituted for regular
<cash dividends, the revenue would. remain $350 milllon with respect to divesti.
ture distributions under HR. 8847, but the $100 million collected yearly with
,respectito‘np Pont cash dividends would not be collected in each year in which a

!
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complete substitution were made. Thus, for each year that divestiture distri-
butions are completely substituted for regular cash dividends, the revenues will
be reduced by $100 million. Assuming that the distributions occur over a 5-year
period, complete substitutions of divestiture distributions for cash dividends
over such B-year period would produce approximately $300 million less revenue
than if there were no such substitutions. Assuming that the divestiture distri-
butions occurred over a 2-year period, such complete substitutions during the
2-year period would produce $200 million less revenue than if no such substita-

tions were made.
I wish to point out that the revenue reductions attributable to these substitu.

tions would not occur if H.R. 8847 (more specifically, subsection (c) (1) of new
section 1111 proposed by H.R. 8847) can be interpreted as not being applicable
to divestiture distributions which are in lieu of cash dividends, Furthermore,
Mr. Greenewalt stated in his testimony that complete substitution of divestiture
distributions for cash dividends is not practical since it would have the effect
of accelerating the amount of sales of General Motors stock by Du Pont dis-
tributees. If partial substitutions were made instead of complete substitutions,
the resulting amount of revenue reductions attributable to such substitutions
would be proportionately less. Thus, if only one-half of the cash dividends were
replaced by divestiture distributions, then the resulting reduction in revenue
would be only one-half of the revenue collected with respect to Du Pont cash
distributions; that is, one-half of $100 million, or $50 million, for each year such
partial substitutions were made. ‘
I hope that the above satisfactorily answers Senator Douglas’ question.

Sincerely yours, :
i Co Lovuis F. OBERDORFER, .. -
-Assistant Attorney General, Tae Division,

Senator Douaras. Now, Senator, I will yield to you.
" Mr. OBERDORFER. Yes, sir, I ' .
Senator WiLLiams, Mr, Oberdorfer, one of your assumptions, as
T understand it, was if the Boggs bill were enacted, and if the distribu-
tion took place over a period of 10 years, has there been any sugges-
gon th?)t_ 1l'i ée distribution would be stretched out to 10 years under the
- Mr. OBERDORFER. As a matter of fact, Senator, that is a very good
point. - We are very hopeful if the Boggs bill is issued that the dis-
tribution will take place in a much shorter time. R
Senator WirLiamMs. Was not one of the suggestions made that the
Boggs bill could be limited to 5 years, and then upon your suggestion
and tt%xe‘ Treasury Department’s it was left at the discretion of the
eour o
Mr. OBERDORFER. At the suggestion of the Treausry Department. I
do not think we have joined in that. = . ~ o
Senator WiuLiams. ‘Well, perhaps not, because I think the Treas-
ury Department’s. responsibility is to make these suggestions, and we
respect them. But nevertheless that wasincluded. =~
~-Now, you are suggesting here and assuming the 10 years, which is
an unrealistic suggestion, as-you well know. : . ‘
Mr. Oseroorrer. 1 think we should revise our premise in giving
an answer to Senator Douglas’ question, .
: Senator WiLLiams. That1sright. - You are proceeding on the prem-
ise that Du Pont is paying $6 per share dividends. .. o
Mr. OperDORFER. Yes, sir. . ~ - . o
.Senator WiLrrams. I8 it not a fact that approximately $2.30 of that
dividend; of that $6, represents dividends which they are, in turn,
veceiving from General Motors and passing onf- - - - . ...
Mr. Operoorrer. I believe that is a correct figure, Senator.® - .°

i
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. Senator WiLLrams. Is it not a reasonable assumption that this $2.30
will not be available to pass on if they also sell or get rid of their
(eneral Moors? :

Mr. Oserborrer. When that takes place that iz certainly true, -

Senator WiLrtams. So again this projected $6 a share on that basis
is unrealistic.

Mr. OperporFER. We have got to consider the hypotheses cgrefullj
for a reasoned and careful answer to Senator Douglas’ question an
Senator Williams, your caveats are certainly things that we should
take into consideration in making that reply. , .

. Senator WiLLiams. Not only should but you have to take into
consideration.

Mpr. Oserporrer. That is right. . o
_ Senator WiLziams. And were not taken into consideration in the
$1,380 million figure you used.

Mr. Opervorrza. e'sl‘ 8ir. o |
A Serfliab(:r Wrrriams., Therefore, you will have to furnish entirely
hew figures, S

Mr. Oserborrer. We will have to start from & beginning point.

Senator WrrLiams. Yes, :

Mr. Ogerporrer. And I think that this is susceptible to demon-
Is:.(:omtion for whatever—wherever the ball bounces, that is where it.

unces. - g :

Senator WirLiams. Now, if I recall correctly, in readinﬁ your testi-
mony over in the House, you were present at the time, and you heard
the ry Department’s estimate as to the possible revenue under
the Boggs bill, it being around $350 million. - TR '

* Mr, OBERDORFER. Yes, sir. - S
~ Senator Wrriams. And also when Treasury said they had no
quarrel with the estimate submitted by the Du Pont Co. how; under
existing law, under the gl:n as outlined that date, and again this.
morning, the tax would be about $380 ‘million. You were present,
were you not?t . ‘ g o
- Mr. OBErDORFER. Yes, sir. o -

Senator WiLrzams. If I remember correctly, you told the com-
mittee you had no quarrel with the figures as presented by the
Treasury Department. =~ = . : o R

Mr. RFER. We certainly yield to Treasury on the—I th
if I remember my testimony oorrectl({, Senator, in those responses,
tried hard to say that we were also adopting for purposes of nd-
ing to those questions the assumptions t'lemasury also ado that
is, we were relying on Du Pont as a source, from Du Pont toe!‘ressury
to us, if I may say it. We were'reserving any zluestion that might
develop as to whether those assumptions were valid.: -  .«*®

Senator WrLriams. Well, in regqding your statement it was an-
swered pretty much as you answered it now, but it all gets back to the
point you did not quarrel with-the estimates that were, 48 they were,
presented, and you accept them today, is that .correct? -: - +°
- Mr. Oszroorrez. With those cavedts; yes, siv, -~ <
. Benator WiLrLtaus. Well, you have no better estimates of your own

to submit to the committee®::- .. " ¢ ool o
Mr. Operoorrer. No,sir.:: - . S

Senator Wineiams. Youhave noﬁmiﬁg better tosubmit!
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Mr. OserpoRrFER. In the way of estimates, no, sir. There are a couple
of other assumptions that have come up. For exam fle, we are not
sure at this point where we end up if this Froposal that I think Du Pont
brought to Treasury after the hearing before the House—

Senator WiLLrams. I am not discussing that one. I am discussing
the one that was before the House and the one which presented the

res,

Mr. Orerporrer. The point is, Senator, that the assumptions that
we used, that Treasury used, could vary I am just saymg,tha

ain,
agSemt;or Wn.mns Yes. And the assumptlons Whlch you used
just a moment ago in reply to the Senator from Illinois, you will admit
now, were assumptions which were unrealistic and which. would
actually not happen and could not happen under the Boggs bill.

Mr. OpEerpoRFER. I certainly accept the Senator’s correction of thoes
premises that we were just using in that colloqug €3y Bil, : ©

Senator WrLLiams. In other words, you were ing with & h
thetical situation whmh could not possxbly develop undar the
S.Slb—— o o

Mr. Onmnonmn. Ihad not thoy, ht th law through.

Senator Kerr. In further thi Fh, yon are fanulmr
w1th section (c) . pars ﬁﬂph (1) mthe gsbxll

Mr. at is correct. . , ; T

Sena.tor KERr. Whlch readsas. follows :

DISTRIBUTIONS TO AVOID FEDERAL ntoo)u: ux -

Subsection (a) shall not apply to any transaction one of the principal purposes
of which is the distribution of the earnings and profits of the dlstributinz
corporation or of the corporation whose stock is distributed, or.both, - . -

Mr. OBERDORFER. . Yes, sir; I am familiar with that pmmsion, Sena,-
tor; yes, sir.. Thave not found it yet.

"Senator Kerr. And if that should become the law and be enforced
as I assume and feel certain it would be, then the hypothesxs dlscussed
would not develop. -

Lﬁe OBErDORFER, I dssume that that provision is axmed at’ tlnq

m..
Senator Kxar, Well, now, if it is aimed at this p blem, and if it
is inadequate to meet "this ‘problem, would you- advise' me i whal;

reg:d andprovxdelanguagethatwould rrectit? .. . 0L s
E)&D&COI‘, S IR EXIASTLLS SN IS
-Senator: In W, mh‘event e1 or if this.] 1s caloulahed

to do that md)would sucoeed or if'in: ur juy

(1§ providél a . Which tithe the i ﬁ
¥ fo would thatu epu‘))«?mo oolénr on fi ; i th hw
0 i AR 'likin’xrhi

Onmnommz. *Ift;hblawisdmwnw yoven s Ji i ¢
Sénatorxmr Is b tha, tlgqpu é thisseckion§ " o ;;‘H*,*
am*"_. IR I N I A T 1 s S R A

Senatoerm. Isnt ab epurpmeofthxssectxoni m& o s ‘.-n.f‘
Mr. OBERDORFER, I understand it to be. i

- Sehator Kerk. 'And if it i8 not you wilt provide tis thIi t,hb Iq.;gguagg

that,wxll!
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Mx.' OBERDORFER. - Yes, sir. And when that——- '
" Senator Kerer. If you do, and it is adopted, then that situation
could not develop. )
Mr. OBerporRFER. To the best of our ability; yes, sir.
~ Senator Kerr. Well, is there somebody that you have access to in
whose ability you have enough confidence that they could provide us

la.nhguag?
r. OBERDORFER. I would like to consult with the Treasury about
this just to make sure that what we do is—

Senator WiLLiams. It might interest you to know that language
was submitted by the Treasury Department. »

Mr. OBeRDORFER. But we have not knocked heads about it, and we
will if the Senator permits. .

Senator Kerr. I would be glad for you to because I must say I-am
sure that those who favor this bill are just as anxious and determined
to avoid the development of that hypothetical situation as I know my
good friend from Illinois is. : ,
~ Mr. OBERDORFER. Yes, sir.

Senator Kerr. And 1f the Treasury submitted language which
would accomplish the purpose I understood they had in mind, which
was to prevent that, we would like to-have your.opinion on it, and
if it would not, we would like to have your suggestion as to how it
should be amended to do just that. . \ '

Mr. Oneroorrer, I will certainly do that.

Senator Kxrr. All right.

(The following was later received for the record:)

e . B DEPARTMENT OF JUBSTICE,
" Washington, SBeptembder 14, 1961.

Hon, Harry F. BYrp, o -
Chairman, Senate Finanoce Commitice,
Washington, D.C. o o ) .
Dear Me CHAIRMAN: During the course of my testimony of September 13,
1061, before the Senate Finance Committee, S8enator Kerr asked my opinion on
whether the language contained in subsection (¢) (1) of new section 1111 as
proposed by H.R. 8847 would have the effect of making the provisions of H.R.
8847 inapplicable In the event that Du Pont substituted divestiture distributions
for its regular cash dividends. Senator Kerk also asked me whether a provision
could be drawn which would be more effective in withholding the benefits of
H.R. 8847 in the event of such substitutions, should there be a doubt as to the
g::cr'ﬂvges_ot;the present provision. This letter is in response to Senator
?l:mmtig: (e) megred to abto:g staﬂtgsdt::t sectfon '11}‘1(&)‘"" ¢ ¢ ghall
no any on one of the p purposes of which is the dis-
tribution of earnings and profits ¢ * ¢.” - Ordinarily, if a corporation had a long
bistory of regular cash dividends, and.thé pattern was changed simultaneonsly
with the begin of distribntions pursyant to an gntitrust divestiture, it should
not be velz Mcult to persuade a t that stich a chance reflected l}pl}nc‘lpd
purpose of uaing the antftrust di ture to distribate earnings and profits, ' It
is probable that if the committee report recited such an example the: conrts
would follow it, particularly when it is éonsidered in! the. context of the. col-
loquies on this subject in hearings before your committee on September 18, 1861.
The committee may feel, however, that it might be advisable to e ), the
proyision more specifically, so that taxpayers could leary from the statute itself
::dt g:l?&nrtl nt::. néceasity of finding and depending upon the committee reports
Accordingly, we. respectfully suggest that fubsection (c) (1) be amended to -
x‘e.dufouom‘:!e : ,l‘y ey R F Pection (e} ( )bga‘m? ed ',4

o
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“ {1) Distributions to avoid Federal income taxing. --Subsectlon (a) shall not
a e
ey “(A) to any transaction one of the principal purposes of which is tho
distribution of the earnings and profits of the distributing corporation or
of the corporat'on whose stock is distributed, or both, nor;
“(B) to any distribution to the extent that it is 1n'lleu of the regulay
dividend to the shareholders of the dtstrlbutinz corporation.,” -
Slncerely yours,
- Louis F. OBERDORFER, .
Aaamant Attorney General, Taw Division.
Senator Dovaras. Has the Senator from Oklahoma temporarxly
completed his questioning on this point {
Senator Kegr. Neither temporarily nor permanently.
Senator Dovaras. Would the Senator from Oklahoma regard lt -a8
proper if I addressed a question to the witnegs on this point?
Senator Kerr. I have not heard the question. I concede the pos-
snbxhty that you might ask a proper question,

Senator Douaras. Is the Senator from Oklahoma, settmg himself
up as & ]l;dge on what questlons are proper and what questlons are
improper

enator Kerr. No more than he would do so in responss to & stlmu-

isilnt of a similar sltuatlon that he had conceived by t| Senator from

inois, -

Senator Dovar.as. The dxstm ished Sena.tor ftom Vlrguu& has
now entered the room and is now the chairman. .

Senator KErr. He was the ‘chairman. before he enwred the room.
[La.ughber »

Senator Dovaras. T would like to ask the Senator from Virginia if
Imay ask the witness a question. -

_ The CuammmaN (presiding); There is no, pmhxbmon that T know of

- Senator Kerr. Does the £nator say can he or may hef -

Senator Douaras. May T agk the witness & questlon ?

The CHAIRMAN. You may [Lau ighter

Senator Douaras. The Senator rom 0 ahon;a isa master of both
the subtle and the brutal insult, -

" Senator Kxrr. I want to th my fnen from Illmoxs,
the correctness of. that statement. 1t is the accomphshment of a hfe~

Ionsgg:mbxtxon [Lalfhter. ) Ll
Douaras. Abundant] fuﬁmahzed [Laughter.J i
Never hias ambition béen so yandoompletelyrealued
Senator Kerg! I thank the Senator.
Senator Douoms Now, Mr Chauman, may I ask the mt.npes g
questmn? i [ .
" The Cmmuam Youma; Laughter
' Sediator Douaras. I wo e to ask the Assmtant ‘?ttorno Gew'
eral in charge of the Tax Dmmon to look at section’ ) on .
of the bill to which the: Senator from Oklahoma has referred ask .
whether you-trould be: wﬂhn? as of this moment. to give ua an. opxmon-
as to whether the present anguege furnishes te: protection
against the g:msble -distribution :of :General  Motorg. atmk in lieu of
oas’h dividerids or whether it is desirable to set up: addmonal tests other
than'those contained in thel aged i w i)
- Mr. OreRDORFER. ‘Senator, I'am always hssxtant ve, as s lawyeg
to' g:ve, an off-thé-ouff opnuon ‘on anything;. partxclﬂ:rly
area.
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But I will say this, that with ths benefit of this colloquy available
on the record and the colloquy this morning in the hearing when Mr.
Knight was asked the same questions on the record, and with the fur-
ther possibility that there might be some observations in the committee
report, porhaps, as to the purpose of this particular provision, subject
to further reflection, and with all the hedges that a lawyer can reserve
when he is asked a verbal opinion without real .study, my answer
would be that I think this would be adequate for that. My answer is,
I think, this would be udet}uute for that puropse.

?einat?r Douvuras, All right. You will give us a more considered
opinion :

Mvr, Opxroorrer. Yes; I would a iate the opportunity to do so.

The CratruaN. Proceed, sir. prpes pporiiinly £ %6

Mr. OnrroorrEr. As we were aayinq, the Department does not bes
lieve that HLR. 8847 provides a genera golution to the combined anti-
trust and tax problems of divestiture, S Coh
- Many divestiture decrees result in sales of notes, securities, patents,
trademarks, and a variety of assets other than stock.. A divestiture
deoree may compel cancellation of contracts or a release of valuable
contract tights and obligations. - - U
Aﬁplzins;mk. 8847, as reported to the House of Representatives,

t ei u Pon

to ¢ case—the facts of that case in its present posture-<
there is some suggestion’ of oquity in the a;;plieatioubt the return of
capital tax theory to Du Pont stockholders in partidular beoause some -
of those who mentl{ acquired their stock, including Du Pont em-
81:: have a high basis and would not be taxed on the receipt of
eral Motors stock, whereas the low bagis stockholders who are pre-
glmably the ones who Proﬁted the most from the relationship betweer
Pont and General Motors would be required to pay some tax. -
Another divestiture, however, may involve Xeople in entirely different
circumstances and: may involve entirely different considerations of

eq'ti%y and public interest. o R
ere is a problem which the Dy Pon¢ case might have in common

with many other forms of divestiture: A person affected by a divesti
ture decree may be involuntarily exposed to a tax liability ‘which
would otherwise be' postponed. 'But the Department: does not feel
that the invol::ntax:sp,ect of the tax incidenoe resulting from an anti:
trust divestiture decree necessarily justifies & change in the:basic -
principles of tax law 50 as to ‘treat us tax: frée:or 48 capital gains
amounts now treated as ordinary income:i: It may be: thht d al
of the tax¥ consequentes would be suficient! o7 iyt
The Department is sensitive to the possibility that divestiture mighb
affect the market value of the stocik ofiGeneral Métors Corp. which is
held' by many stockholders. However; the: Departmentfeels that it
13 not now established whether s detrimental mirket effect will, in fact,
be more likely to-oocar if s divestitare is carried out undet the:‘prb«\
posed 1 ion or is-oarried out under existing Inw. along the.lines
9'(1“ - ‘.§‘nv§d£:nt§“‘m“‘fm} d"ko“»i teo g oeniy ';'s.it-;-;).'lfym; S
{0 evidonoe : About- market consequerice iis:iinevitably. con-
flicting atid: speculative, Du. Porit etimates, that, the entire didribu,
tion could be effected in & much shorter: period: without: as serieus
rorairied eonseaumees if & distribution: wére carried out under: the:pro-
posed Jegislation instead: of -being reffectéd pursuant; ta:the alternate

14
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proposals of the Du Pont Co. under existing law. ‘There is no cleariy
proved oom&urison however of the market effects of (1) distribution
of General Motors stock to Du Pont stockholders tax free or at capits}
ggips rates with the basis of the General Motors stock in each s&ck »
holder’s hands equal to its market value,iand (2) divestiture under
existing: law by the three-pronged approsch desoribed: by Du Pont:
! -Further, it i8 not now clear what the relative revenue effect would
be it Du Pont disposed of its (Reneral Motors stock by distribution
pnder the proposed legislation or in the manner suggested by Du Pont
without: new laws® - =~ - -0 . -
* . I#:the committee decides to report favorably a return of ca&tal b&lé
the g@pumnm liblidveg that any bill should bé clearly limited to th
Du Pont case alone. , o ,
-« Finally,-even if the legislation is 8o limited, a principal antitrust én-
fomqment'ﬁdvmpage~WQuld‘,be‘}Pi-oduCed by specidl legislation bnly‘ it
this——gnd wd:_am,{gim{.‘h‘ re the words of the Supreme Court—‘al-
ready protracted litigation” could be completed within not more than
9. years from the date of the entry of the final judgment in that case
instead of the maximum period of 10 years permitted by the Su:
preme Courtdeclsion. . .~ =~~~ .
~ Accordingly, as indicated 'in the letters of the Attorney General
and the Deputy Attorney General, the Department does not recom-
mend this legislation, - - - o L '
.. (The letters referred to follow :)

G . - dJurxy 19, 1961,
Hon, Hazzy Frood BYRD, o
Chairman, Senate Finanoe Commitiee, ‘
WasMngton, D.0.. . . . IR
. DgAn SpNartos BYRD: This is in response to your request for the views of the
lg:gutmnt of Juatice concerning 8, 2018, a dill to amend the Internal Revenue
e of 1964 with respect to the taxation of distributions of stock made pursuant
to court orders enfor the antitrust laws, - ; :
- Under existing law a stockholder of a parent corporation receiving s pre
rata ‘dlltrlbgtion of stock of a subsldy pursuant to an antitrust divestiture
decree wonld ordinarily incur no tax liability if the parent corporation owned
80 percent or more of the stock of the subsidiary. If the parent corporation
owned less than: 80 percent of such stock, the distribution would be taxed as a
dividend to the stockholder at ordinary income tax rates (assuming that the
distribution was out of earnings and profits). This would also be the result
when: a corporation which is not a parent corporation distributes to its stock-
holders stock of another corporation. An individual stockholder would pay tax
on the market value of the distributed stock at ordinary income tax rates. A cor-
porate’stockholder would pay tax on the distributing corporation's basis or the
falr market value, whichever is lower, at the ordinary income tax rates applicable
to Intercorporate dividends (an effective rate of only 7.8 percent because of the 8%
percent dviderdds-recelved deduction. If a corporate taxpayer subsequently
gold- or. exchanged the stock received on the distribution, it would be subject
to a capital gains tax on the difference between the basis of the stock in the
hands of the distributing corgomt}on and the proceeds of the sale,

8, 2018 would add sections 1111 and 1112 ¢o the Internal Revenue Code on
modifications of sectidn 801, "Section 1111 would provide, with respect to “di-
vested stock” as defined in subsection (f) which is distributed purguant to the
decres of & court enforcing the antitrust laws, that' the amount of the dis

il _Pont 0o; eatimates that the revenue to the Federal Governmént under exis
e 0 oo o Bont eatives top LOAL thé remamre oy oinment under exiating
'p“lthl{ il similar. t RB. as reported to the non:o of g: resentatives, wonld be
gm f'? ‘$380 &m on. ile these two estimates are su &{ttﬁ}‘ ual _'?he do
AT ek dount il Jonk ones Feions, ptdEant Sl 1, B e 7
1 3 J . } - - e )
2‘?&,'& ggtﬁg&%m’@}&_mu}d substantislly reduce, the smount. of mza::'.ou.:&m

78117—61——38
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tribution taxable to both fudividual and corporate stockholders would be the
losser of the falr murket value of the divested stock or its “avorage adjusted
sls in the hands of the dlstributiug corporation'! ‘The digtributes's basis for
hls atock in the distributing corporation, us iucreased by the amount (it nnyt)a
which is taxed at the time of the distribution, would be allocuted between suc
atoek and the divested stock, Under scction 1113 of the code k redistribution of
Adivested atock. by a distributes corporation to its stockholders within 1 year
of ll: recelpt of the divested stock would be treated the sawe as if the diveated
stock had beeh received divectly from the distributing corporation, with no gain
or lora to be recogniaed to the rediatributing corporation on the receipt of the
divested stock, Accordingly, 8. 2018 would put individual stockholders on a
par with corporate stockholders so far as the amount includible in income la
coeerned but it would &lso permit a tux-free diatribution and redistribution of
Qiveated atock to indjvidual stockholders in the amount of the differeuce be-
tweeti the fair market value of the divested atock and the average basis in the
hands of the distributing corporation,
The Departnient of Juatice has carefully consldered this bill in termas of the
lm\dlug case of Unitod Stales v, B, 1. d Poné de Nemours & Qo., October ternm,
900, No. 83, in which the U.8. Supreme Court has directed that within 10 years
Pu DPont diveat iteelf of tts U3 porcent Intereat in the common stock of General
Motors Corp.  Tho Department has alwo consldered the blll in termas of antl.
trust enforceirent pwlivy As it muy be carried out by divestiture decrees in

ture cuses, , . N S :
In the Dv Pont cage the Su‘mmo Court held that, sluce diveatiture was the
only effective remedy for the violation of the antitrust laws there involved, pos
atble adverse tax and market consequonces shoild not bar a divestiture décree,
In discnssing the tax consequences the Court noted, without comment, that bills
had been introduced in Congress “to ameliorate thé income tax consequences of
gain on disposition of stock purusant to orders eutorcmﬁ the antitruat laws,"”
It may be that no involuntary tax labllity shoutd be incurred at the time of
a distribution pursuant to a decree of divestiture and that such a distribution
should not ttselt e & taxable event. The Departinent does not feel, however,
that there are any antitrust enforcenent cotsiderations which would rpq\\‘xnla
or justity a ehange in the tax taw deslgued apeclally to pernit-the reduced
or buze of taxation of distributions of divosted stock as proposed in 8. 2013,
. In conuection with the Dw Pont case, we waderatand intormation furs
nished to the Government by reprosentatives of the Du Poat Co. that the United
States would realite tax revenues of at least $000 million under exiating law
but only about. 3438 milllon under 8. 2013, It is the Department's view that
0o antitruat en mont considerations justify any loss of :revenue of this
prop-rtion in the D Pani case or any other antitruat divestiture proceeding
BOW {n procesa of now contemplated. - - SR R T U A N
In sulm, this Devartinent does not recommend enactment of 8, 2018, ' We
would,  however, weleone an opportunity to study any proposal ‘which might
defer taxation of & diatribution effected pursuant to an antitrust divestiture
decrer %0 long as the deferred tax cohsequences.were substantially.thess which
yould have resulited had existiug law applied to the distribution at the time it
oocurred. T : : RSN A
.. The Bureut of the Budget has advised that there is ho objection to the sub¢

,ons‘nftmarepott» . ]

L Mv « L IR WIS RALIE BN sIE S ot Y Ly
‘ " wn .. s . .. Rosmsr B, KEnmor, . -
S . ST e
. ... .Oryios oF TRE DRPUTY ATTORNRY GRNERAL, -
L e A, za-u?,ﬂc.&?mon.n-O»Awtl..gm.,»
Tton, Itazay Froop o S . SO
Cheirman, Senate Fingnos Committee, . - . . - - . =0 oy

«abhineton, DG, : R

. Dean Szxavor Byan: Thia is respouse to your request for the views of the
: rtment of Justice concerning 8. 2268, a bill to amend the Internal Revenué

of 1954 ab as to provide that certain distributions of stock miade pursuant
‘to ~rders enforcing the antitrust laws shall not be treated as dividend distri
butions but shall be treated as a veturn of basia and result in gala only to the
‘extent dasts of the underiying astock ls‘pxeeedea; and to further provide that
4
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the :ntmunle of a dividend in kind recelved by a corporation shall be its falr
warket value, e
"As to Individunl stockholders, under 8, 2260 no gain would be recognised on
a distrlbution of divested stock pursuant to an antitrust divestiture decree if
the stockholder's basis for much stock was equal to or greater than the fair
markot value of the distributed stock, To the extent that the falr market value
of the divested stock exceeds the stockholder's basis in the distributing corpora-
tion's stock, the stockholder would be subject to capital gaina tax. stock.
holder's basis in the distributing corporation’s stock would be reduced (but not
below sero) by the fair market value of the stock received in the divestiture
distrlbution, The basis of the divested stock would be its fair market value..
In additlon, as to corporate stockholders, 8. 22606 would amend section 801
of the code with respect to the treatment of all distributions of dividends in
kind, whether or not pursuagnt to antitrust decrees. The amount taxable as
a dividend to a corporate stockholder (ordinarily at an effective rate of:dnly
7.8 percent because of the dividends received deduction) would be the fair
market value of the distributed property rather than, as under existing law,
the fair market valuo or the basis of the property in the hands of the diatribut-
{ng corporation, whichever is lower. Under existing law, the basis of the
appreclated property received by corporate stockholders would be the basis of the.
stock in the distributing corporation’s hands. Under 8, 2268 this rule is re«
tained except that the basis would not be less than the falr market value of the
property minus the corporate dividends received deduction. ' o
 One effect of B, , therefore, would be to increase the amount on which
corporate distributees pay tax on dividends in kind, without regard to the nature
of the property received and whether or not the (iiltrlbutmn is pursuant.to an
autitrust order requiring diveatiture. Antitrust enforcement is only petipherally
related to this portion of the bill, It is easentially & matter of revenue pollcy,
ho formulation of which {s not within the functions of this Department.  We
erefore make no comment on this portion of the bill. LR

The part of 8. 2200 relating to the taxation of individual stockholder-distribu-
tees on atock recelved pursuant to & divestiture decree in an antitrust case {s the
same as ILR, 7340 and was previously given carefal consideration by'the De-
partment of Justice when we were asked for comment on that bill.. The com-
ments we made in relation to the bill, which we forwarded at that time to Hon,
Witbur D. Mills, chalrman of the House Ways and; Meang Committee, were
substantlally the same as our comments to you in our letter of July 19, 1061,
with reference to 8. 2018, . The latter are also applicable to B. 2208 dnd the De-

partmient does not récommend enactment of this bill. : . - : »
- The Bureau of the Budget has advised that there is no objection to the aube
mission of this report. I . KA

incerely, . ot
S‘ my 4 “'BraoN R. Wiire,
C T o Deputy Attornsy Genersl.
., The CirarMAN, Arp there any questions? * .~~~ * 70
.. Senator Douoras, Mr, Chairman, unless théte aré other questions
1 would like to ask d;questxonortw%iflg}my.. Lo
; May I inquire if under the Boggs bill a divestlture;‘rof General
Motors stock to tha Du Pont stockholders is treated as a returd o
capital, and hsa'njce,'h{t?a¢apit.glg‘6'ma_taxgpphed toitd ~ o o
.,.,gtl‘r.- OBgrporrER. Under the Boggs bill, & D,u‘Pont‘spgcghblddr yé-.
ceiving General Motors stock would be taxed at capital gain: ng tes'only-
to the extent that.the value of the Genéral Motors stock he recejved:
exceeded his basis. But to that extent it Wouldbb— " .. "7
. Senator Doveras. Iunderstand, . ° 0 o0 TCn
. Mr. ObERDORFER. Yes,sir, =~~~ L i
Senator DouaLas. In other words, it is treated as réturn’ on capital

and has a capital gains tax applied toit. = 7 777
" Mr. Ongrooreen, That is correct, =~ ="~ o 0 e
- 'Senator GO?F\-.;T‘&JS for individuals, . ", 1 y ; e

S N TP I P TP
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- Senutor Dovatas. Kor ind{vldunla; and that lays the basia for my
Qwoud watimu Iu the oage of divestiture of (lenoral Motors stook to
mvro;;? una, is this treated au & capital galns or an lubaroorpomc

[ .
‘M, Onmxmm. Under the l!ogga billt
Sﬂmtnr vatae, {\dar tho Hoggs bill,
wrnboReEr, Tt in troated as an intercorporate dividend, somes
whut d (Tovently from the way intorcorporate dividends are treated
ouéalda the divostlwm ALCH,
wator Dovatad, 1 undmt&ml B\‘t whatover the base taken it is
h}}m\\nt of 18 pomeut, lan't that true \
Onmrvontrns, You sirg T.8 percont. -
%\x wtor Dovaran, Of whatover the base taken,
oll, oW, a4 Altm‘ney (tenoral in ("l\a F« of the Tax Dlvlsion of
m(mm\t (i uutloo, are you wil f 00X nm an opinion as to
nml of treating these two nf d otvlbu {ona differently? If
it iu . ita‘ guin to the individual why {u it not » oapital gain to the
001pOIA
®, Onunporrar. Sonator, we have valved this queation amomfcc our-
31::5. ?l'\“‘t ‘f“'%*f :ﬁ: mn\tm of logic, there is a question of loglo to be
A
uuum. g‘ Smr words, in order to protect mysolf from
ﬁm Smator from Qklahoma, this is not an itlogioal queationt .
x&. Ouxeporrer, It s » queation-it is not an unpreceden
westion,
A Senator Dovaras. Not an {llogical on
-Sonator Kerr, Thmk you for mling to give him an afirmative

tmawe .
I did no& [leghm.]

I m n a mastex of loglo,
Smator varas. You did not mean to sa &it was an il {;gical uess
Doee the stenographer have that on the mord ou did not
a\‘x& was an illocmal one. S

Senator Knrn. l)‘!oro}mt it was not illogical, [Laughter
Mr. sr. In other words, if one of the—serioualy respond-
to the Smator _question—if a law treating this as & partial lig-
mon whwh it is nat under existing law, if the Congress iuat
passed I and sid that D Pont distribution e golng (o individ al
nt quidation, then co 68 olders an u
K"?i'm would each be taxed at capital gains rates, and there
dmtu-eothat\vhatw & capital gains for one would be a capi-
for anothey instead of one being & return of oapiul in one
and udxvx&qnd in the othen
is also—we talked abouf. this in tho Wsya and M
mtteo-xtispossiblo at if the same prin opq ol? toindi-
viduals and oorpomhona that there would not be much of u debata
when the case S back to court about whether Christiana d
of its General Motors stock or passed it through to its stookholdom.
Senator Dovaras, I happen to be one who believes the general a
plication of the ordinary 1 moomettxtomtoorualintoomore,an I
am one who belioves that it is no:xltal gains tax and, of course, this
wouldmennasmallettotd tax than if it were treated otherwise. But

!’
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i1 it 1n & capite) gains tax I fail to see the lo glc of treating it as oapl-
tal gains to the individual but merely as an interco divld‘nd
to the corporation; and it would mm to me that 1nhamnt oon.
tradtlo%ionia in tho present blll would be solved if you mat ﬁum sl as
capitnl gain,

q‘hen the question ns to . whother or not. Ohriauum dlm'lbuul its
stook to individual shareholders, or not, doos not matter, and I sumst
ahut this would oliminato a groat deal of diﬂlculty, a8 fogio gener

oaa, :
The CHAINMAN, An furtharqueutional Cah
Senator Kern, Y ftho Senator is through. : L
Sonator Dovaras, o
‘The Cnaikmax, Sanator Kerr, -
Senator Kuxn, What is the caplm gsins ux w an lndlvidml on
aocapital gain incomet - e
v, OnzroyrrEr. On individualat , T
. Sanator Kurs, Peroontugowin. S R
ToOMmRMQ Sh" Lot "i : T T
Scmuor Kurn, Percentagewise. . - -
~ Mr, Oneroorrxa. If the individual h in the 50 percent At
is 20 fereont. Below that it il s tax at his :inoomc..
bmoke on one-half of the gain,
Senator Kuuni But not to excesd 98 penmt of thc toul proﬂt.
Mr. Oneroonrer. That is correct.
Senator Karr, Now, what is the porcontago psid by . oorponﬂon

on an intercorporate dividendl
ultimnuly 7.8 pcmt o

Mr. Osxroorrzn. The K‘
whatever the tax base; in the 0a80 of oas it is 7.8 pu-ocnt of tho euh
intercorporate dividend.
“Smgtor Kzra. Or of the vsluo of any othor thlng reeoind in lhn
oRs
Mr. Omnnonm It in. 1 behovo undsr exiltmg law, Senator, it is
the basis, but I am not sure—Iam at s loss
Senator Krar, Well, you are agﬁ‘{im tho rinci le, and I am ask-
xou what the principle is, prinoi ° il 6 pemnt. of tho
idend received. .

tobE .

Mr. Onsrooryen, Ifitiss dividend;yes,sinn - : .+ . - .
Senator Kerr. What other tax istheref. . .. L
Whuothcrtaxiathmoninteroorpomudividmdal S
Mr, OsrroorrER, None other than mteroorporato dnvidanda.

" Semboer ‘Well, what isthe ratef

Mr. ORERDORYER, It!a? 8 percent, eﬂectiverate. :

Senator Kern.: 1 thoughbmt was t.ho effective rate on. 15 puunt of
thedividendmoeived. R
- Mr, Onzrnorrer, Well thatmoormct,yee,sir. e T
SenatorKum. Isthatcorrect' D AN "
Mr. OBzrpORFER. - Y

ator Kenz. Itmig tbo'l.s it might be something else.
ﬁ rinci lo——Ihig:justundusmleofﬂmmb
1.8 percent. : Bnb tho atates the pnnoiplo eﬂectively. It ia
59 t of 18 perocent.
ator Kxrn. Not necessari 52pement. I S R
,;Er.Olmomn.sWhm oorporuentci:. L R
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ﬁmuwm Whmmr the oorpomtn ratels, -

N
‘Senntor Kenn, Amﬁor it to be 7. 8 it has to bo the b9- perosnt rate.
n Onunbonesiy That lacomm sir,
Sonatm- Knnn, So we got ba to the baslo [;remiso that the prin.
oiple is the l\pplimblo tax to 16 ement of the dividend recolved.
. Onmrboremt. The prinoiple in the vase of intemorgmmto divi-
denda is as the Senator states,
Sem\tor Kxnr, Xs the applicable tax rate to 15 porcont of the divl

M\\ Onxrvorrxr. Bocause of the intercorporate dividond moelvod
deduetlon, sin,
Senator Kxrn, I tell you you are very smart nnd ver, able, and
1i are an smart as I am; you know as much nbout this as I'do, Iam
tr{)ng to gut imo ths record wlmt the fneta Are, In that oormot.?
nxrborrEn. Yos, sir,
Sumtor Kurn, Woll, there is quita . diffemxoe insofar-ns the tax-
payer is concerned botweon paying up to but not vxeeeding 98 pomont
of th profit mliml, which is tho case in the ca ltnl ins tax by
individual, and in hg up to but not exeed ng porocmt of 16
pemm of ah amoun mwu fan't thoret - -
h()mmmm Tl \emcertmn in; yes, sin - ¥
Senator Xurr, Now, then, what I want you to toll me is how you
onm take thooe two entirely difforent applications and rates of taxes
nke & logical velationship as between thom, and the logical
mlmoml\ ig) of tho application of different tax ratos to them whon one
percent of the i income taxnble l\nd the other has 100 per-
ou\tof ‘incoms taxable,
Mr. Onzroonesr, Senator, thom is, | iu fnot, 3 logxcal basis forit.
. Senator Kexn: Allr ht, now, give it tome.
Mr, Osxxoorrsr. And that is that—I say t.here is, in fact. I thmk
there is » logical basis, .
Senator Kerr, All rmht,, lot us have xt. X
Ml\ Ouswnorrer. In that o tion like an’ mdlvxdual paye a
. In the corporation’s uso it ig I recall it, 28 poment of ° gnn
wheu there is a capital gai
Senator Kerr. uttlmzsaeapmlgaimtax. IR R
Mvr, OnxroorrER, Yes, siv - ’ 3
Senator Kerr. But them is no. oapltal gnns ux on an mteroorpo-‘
rate dividend.
)Ir. Oumm But I behewe thab the answer, 1t thero m an

dlSuutgx Kran. There i n no otpxul-gams tax on an interoorponbe
ividen:
Mr, OszroorFrzm, B~ ; .- . . 1 7. v

Mr, Oszroonrer. I think where we come to » dmdmg pomt, San
m,xgyMﬂnSenatormyathatmevxtsblyﬂmmmmmoorpo-

whammt Kasa. Imnotsnymginevmbly. I amonly talkmg about

1818, L X
Mr. Oszzpowrer. Well, 'if it is an’ mtemorponts dnndend then

theuxsnologmtothnothenposmon. But this.agsumes it id'an

intercorporats dividend.

P
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onator. Kenr, Well, I am not aukm ou to assums that aomothimg
wh ch ls not an intercorporate divid en undor the law is one,
di dasking you about that which under the law is an interoorporate

v

Mt. Opznvorrxn. We are chunging-—-l am sor?r thore isa pro \|
to ochange the law to treat what is a dividend for purposes ot di»
viduals as a return of capital,

Sanator Kxnn, Iundoratand;lunderswnd. o

Mr. .Onsuvorysst, Now, the logioal problem posed by Senator

ug];u;...._..
glenator Krnn. Now, waitn minute, e
r. Onxnponren oontinuing) Is whethor—
- Sonator Kern. You are then sa{lng that his qroposal wu loglcal'
Mr. Osrrnonrxn, 1 mid the prob om was logxoa
Senator Kxra. Sir ceeg
p 1, OBXRDORNFER, Ioull iba problem of logie, - i
tor. Kenn,, Well, I will agroe with that. [Luughtor.]
N onamr Dovam He. dqu no believo any good can come out of
asaretn,. . fey friaee o
Senator Keani I dld not oven lmovrl it, was Nazarst [Loughter.]
Let me say, for the record that I sthere is:no finer gentleman
ﬂn the 17.8; Senate than Paul Do lu.s 1.think he is one of the ablest,
nest legislators that I know, and I am very fond of him, :
- Senator Dovaras. What are you leading - up .to fBobi [Lo.ughter.]
- Senator Kurn.. ‘am not, lea ing up to anyth gL a1 trymg to
get. away from-———-
T L%onat:n; Douaras. Not only the needle but tholmxfe u commg now.
u or, D SRR R : P
Gﬁgahea Bob, SN
. Senator Kraa. 1 am perfectly capsble.of disassociating the fine
.cheracter and the able legislator from the political philosopho r, and
. any diea reement that I may have with my. good friend from Ilfmoh
.is on political philosophy.
.. Spnator Gorr, Mr, C axrmm, it we would advertise. when thu bout
was _going to.go an, we could pay:off some ot tha pubho debt from
‘yeceipte af the door. ::[Laughter.]” . - BN
: Senator Kxrn. I cannot tell now-—-you and I, wos thls 8 compliment,!
* Senator Douaras. I em not oartam, ob, whether xt. waa & compli-

ment,arno& ‘ - 1"., v by ro b i e
Senatoern. Allrx he. i e Lk 9
Now, then, let us tbacktothe questlon
Senator Gore. Before . you'dp, L should uy I intended ib u s

pleasantry.

i ];‘Snanator Kurn,. X know.; You,um one ot the most dehghtful men
But letius ‘get back to thxa thmg We are. talkmg about. éomethng
- being: logical, and.I gather that you were,.in: part. persusded-or at
least contemplated the possibility of: announemg &o present. atdi-
- tude:aq being- such or becoming pe ed.to have the attitude, that
in order for the different provisions o tlus bill to be loglcal we would
.have éto ami)rliy ttt‘l)e “&‘“l’g‘ﬁ tax oxt:xn éntetr&ospoxafte@d;%eg ‘1:
- We wére going' y.capital-gains, a peturn of Api

'!J.Dﬂ)lﬂd ﬁwckho& ""1;{‘! 3] ) 21 )’"I! ui! & lf 2N } IIGIA 1!
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‘The question that I was asking you, and the one that i is in my mind
is this: In view of the fact that the individual incoms is taxed, that
all of the individual income is taxed at the rates fixed by law, and only

gercent of the intercorporate dividend is taxed, how can you
lish the premise that in order to be logxca.l you have got to have
thosame rate applied toboth?

Mr. OBzrnoRFER. I think the answer is, Senator, the answer sxm ly
is a suggestion of a possibility of explanation, is by analo; e
‘partial liquidation. In other words, in the case of a partia hqmda-
tion a corporation and an individual are both taxed to the full valu
and the corporation does not in that chse en)oy the dmdends-meelve
deductions.

Now, that does not conoludo the matter but that is just a- peg to
hang the hat of authority on. - -

Senator Kerr. And in the light of that now, you think lt would
be illogical to have the return of vapital prmclple -with' the capital

ins resulting tax applicable to the individual stockholder and to

ve the mteroor[;:;rato dividend princ:ple not in accordance with
isting law, which would a%ply onl bo the cost of the asset in the
ds of the present owner. ut at the present: market:value msdfar
athetaxo by the receiv goratlon isconcerned?:
d Mr., Onmom I do not say it would be- lllogical Senator, i
oit.
. Senator Kmm. Now rxght. there. ‘We are in perfect
~aceord. That is all rlg t. I iink you made & good answer, and
now if you want to make a speech you go ahead.

- Senator Loxa: Has he completed his statement? May I ask a

questxon Mr. Chairman{ '

The CazAIRMAN. Senator Long.

. Senator Lone, Do I understand from: your statbment that you and

‘the Justios Department are not interested in adj.ustmg the tax struc-
ture to lighten the impact on’ these divestitures? ' I believe that was
said somewhere in }{our statement here. I read it before ﬁu tostified.
"For example, the Hilton Hotel people had & statement by Mr, Herbert
BGI;FSOD who once served in Mr, Loevenger’s nsibility, that
while the department he had recommended that the Government

d permit & corporation to use its money to buy somethmg else

~without; recognizing the gain et that point. - Ho contended that it
would be much easier to obtain a divestiture in the public interest
if you did not tax that transactxon but mstead kept it subjeot to bemg
taxed at the di 1 of the pro K

+ “¥ou are familiat thh the so-calledHilbon Hotel bxm

Myr. OBERDORFER. Y

1 Senator: LonG. Do I undersund fr6m - your dtatement thst you
are not concerned “ellbout tha%o pxg)lem or th:t you do not. care to
“gheou any tax adjustment for that purpose

: Mr.rg:nn% 6f course, the stgtzment the Senator rea.d was
&n'eotedto this partioular legislation, -

- Senutor’ Loud I am- askmg my ‘own tmestwn, T am not' ashng
*lboutr——-

' My, Onzasoryax. We have oommented on the Hxlton amendment,
‘the - ‘Depaftment has; the Depnty -Attorney General has written a
letter to the Ways a.nd Means Coinmittee. I do not recall whether

»
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he has written any to this committee, but he said that we do not recom-
1x;mnd that legislation for purposes of helping us enforce the antitrust

W, . . o . :

Senator Lona. I think somewhere in here you make a statement
along that line with regard to this bill. You say that so far as you
are concerned you are not interested in adjusting the tax structure
so as to meke 1t more attractive for people to accept divestiture, .

Mr. Opzroorrer. Thet is, certainly, what we intend to say. I think
that is our Ea)sition in that respect. i .. L

Senator Lona. I have discussed the Hilton proposition many times,
It has been urged that the Hiltoh amendment should be put into law.
I do not know whether I will voté for that or not. But you state that
the Department feels that general legislation along the line under
consideration is not necessary and not justified as an aid in the enforc~
ing of the antitrust laws. It would seem to me that there might be &
lot of cases where people might be willing to go along with divestiture,
to agree to a consent decree rather than to keep you in court for 4 or 5
years, if it were not for the tax problem, that being one of the main
problems involved. oes not this tax éiﬂiculty impede. divestiture
when you think it should be achieved? . .

Mr. OseroorFer. Mr. Loevinger is here, and perhaps can better
answer that than I. The Department’s position is that the Supreme
Court’s decision in the Du Pont case is on the books. We think that
the courts will decree divestitures under existing law. We cannot
say that we will need this in order to——— S

Senator Lona. I have a high admiration for Judge Loevinger, be-
cause of the opinions he has rendered on various and sundry matters
which coincide with my views on the antitrust laws and what they
ought to be, but he is a little confused about taxing farm cooperatives.
With that exception we could agree on the antitrust laws. -

I would like to get your view on that phase of it, if you would,
J ndie Loevinger, and as to the tax’s consequence upon &ivestiwre, that
is, whether it 1s an immdi.ment to achieving divestiture.. = - -
- Mr, Loevinger, I think that there is one thing that the committee
must keep in mind and that is; that at best this is a bill of very limited
application. When you have one corporation owning 80 percent or
more of another corporation, then you have no problem, you have
the usual spinoff provision. .This bill happens to apply or will be
of significance only in. those situations where you have less than 80
percent ownership. Xt is hot a fact that there are many of these cases
we have in which there is such a minority ownership, but, neverthes,
le:h-still" constitutes a degree: of control that we have this kind of

lem ;in other: words, it is not a problem that arises with great.
requency. Consequently, it is not a matter of general concern within
the field of antitrust enforcement. . : .. - -

o Senator LoNa.: In other words, it is only once in awhile that youn
think this problem would comeup anyway?.. . -~ = = -
;» Mr. Losvinezr, 8o far as we can ascertain from a survey of pend-
ing and prospective cases there is only one other case that we are
aware of in which this legislation, if enacted as general legislatia
could apply, and that is considerably different than the ont-
dxﬁwt. otors case because the scale of magnitude is so completely
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- ‘The CHAIRMAN. Aré there any further questions? .

" Senator Wiriams., As I understand, one of your recommendations
was complete deferral of all tax liability, is that correct, reading from
your statement

. Mr. Oserborrer. We have under consideration, and this is in the
very beginning stage, an idea of applying it to some kind of trans-
actions in divestiture where the person who is involved receives prop-
erty in kind, instead of cash, permitting him to defer tax in the man-
ner that is now agfalied by the Treasury Department administratively
with respect to blocked income. Under administrative practice an
individual ‘who gets paid in blocked currency in a country and has
access to that currency, if he could spend it over there, but is not
over thers, is not taxed when he earns that blocked income and he
only pays the tax when he takes the blocked income out of that country
&r goes to that country and spends it and gives it away or anything

50, , . . co . oo
+ Senator WiLLiams. We are not dealing with blocked currency.' I
go back to my question again, did you say or did you not recom-
mend. the deferral of all tax obligation? _
q Ifﬁr. Olnmoomn. The answer is that we do not recommend complet

eferral. o R '

Senator Wirriams, It may be that the deferral tax conssquences
would be sufficient,” it says here. That is a complete statement.. Do
you recommend that or are you against it ? oo
. Mr. OseroorrEr. This focuses on what we are thinking about—it
is not an adequate statement. o L
- Senator WiLriams. In other words, it is not a logical statement?

- Mr. OprrporrFer. It is., Any criticism is. valid. It is not an

equate statement. . o : :

Senator Wirriams. I think that you should answer the questions:
. Mr. OBERDORFER. Yes, sir. _ :

Senator WrLLiams. Because this is not a question which has just
come up this afternoon. You testified before the Ways and Means
Committee and over there you told the Ways and Means Committee
that you thought the solution would be a complete deferral of all
tax obligations, r

Mr. Operoorrer. If I said that, I mispoke,

Senator WiLtrams. Would you say a partial—

Mr. Operporrer. Because what was in my mind——

Senator Wrrriams. You said deferral-—did you say partial
deferral—would you say that?

Mr. OneroorrER. I hope that I am more guarded than this state-
ment is, and I am glad to have this opportunity to amplify this state-
ment because it is not an accurate reflection of what we have in mind.

Senator WiLLiams. I will go back beyond this statement. When
you commented on some previously introduced bills that had been

ending in the Ways and Means Committee, you held a press con-

rence, and both at tho press conference and in the latter release you
recommended deferral. - ‘ oo

- Mr. Onzroorrer. We said we would: like—we would be interested:
in considering deferral. We are really—I must emphasize, Senator,
that this is not a mature.idea that has been approved 'in the
Department. e

t
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- Senator WrLriams, Is it any more mature or less mature than the:
statement you have at the end of it when you said that you are not
making any recommendation on this legislation. - Is thst a mature
statement ?

Mr. OBERDORFER, Yes, sir, :

! Senator Wirriams. T ’hat ismaturef

Mr. OBERDORFER. Yes, sir, that is the authontatxve posxtlon of the

- Department.
enator WrLrrams. That is a mature statement? -

Mr. OBernorrER, That is right.

Senator WrLLaMs. Will the same mature individual who makes
that statement also’ comment on the other part of your statement
regarding the deferral—would you go along, and are you reoommend-
ing deferral of all tax liability ¢
“N r. Oneroorrer; The direct answer to the Senator’s questlon 18

o.

Senator WiLriams, That is a direct answer to the question tlns
way. ' Did: you not make that recommendation on three different
occasions, once before the Ways and Means Committee, once before
this committes today, and once in & previous letter to the chairman
of the committee on other legislation—did you not recommend de-
ferral as bem%xl the answer, and I WlSh you would answer that short,
because you did or did not.

r. OBERDORFER, I would have to look at the record to s6e exaotly
what we did, but I, certainly, was not intending to make a blanket
recommendation that deferral of all divestitute 1ncome was the solu~
tion, and if we did that I, certainly, want to give the oorrect answer,
to correct the errouneous impression.

Senat;)r WriLLIAMS. Wel admit that is in- your statement, wﬂl
you not

"Mr. Opzroorrzr, Yes, sir. Tt says that it may be that deferrsl of
tax consequences would be sufficient,

Senator WrLLiims., Yes

Mr. OnenporrER, That is what it says.

Senator WiLLiams. Behind that—the tlnnkmg behind that- is that
it could be the solution through this legislation

Mr. OBERDORFER. Yes.

Senator WiLLiams. It was putin with that thought?

Mr. OzerborrFer. And without the amphﬁcatmn that the Senabor
has allowed me to offer, -

Senator WmLrLiams. That is your opportunity to elaborate at this
time. I saw a similar statement beforé the Ways and Means Com:
mittee and a statement in your previous suggestion, and it i 1s the
only suggestion that we have. I will ask you this question: Do you
{mve] atny c;ther suggestlon whxch would be better an tho pen ng

glation
r. OBERDORFER. I gersonally do not. I do not know whether
d%l e Loevinger woul hke to answer that in another way or not,
e answer for my }i‘ »
| Senator Wn.nnms. hat you haveno suggestxon?
. Mr. OBERDORFER, Ye8.
: Senator WiLrianms. Do you ha.ve any suggestmn, J udge Loevinger'
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- ‘Mr, Lorvinaar. I take it that you are asking for an expression,
an opinion on a matter of philosophy and policy—— : =
- Senator WiLriams. No.

Mr. LorvinaERr. To which Senator Kerr objected.

Senator WiLrLiams, No. Iam just referring to—

Senator Kxrs. I do not object to another man's philosophy. But
I reserve the right to disagree.

Mr. LorvinGger. Yes. .

Senator Gore. He is always allergio. )

Senator Wmtams. Was not the suggestion made by the Juatice
Department to the Treasury Department that the deferral of tax
consequences on the date of distribution may be the answer!

i Mr. Lorvincer. I think that suggestion was made at the wrong
me.
"Senator Wirrrams. That was my understanding. Do you have any
other suggestion other than that{

Mn Losvinaer, I think the difficulty can be highlighted onlg by
putting to you this problem of policy. There is an antitrust problem

resented by the tax laws, by virtue of the fact that in many situations

e tax laws seem to oreate an incentive for merger. The antitrust
laws by and large tend to try to prevent mergers, at least, amo:
relatively large corporations who are large in relation to their marke

If you make a divestiture or unassembling merger that is found to
be inoconsistent with the antitrust laws easier and more groﬁtable, then
what you are doinf, in effect, is to remove any potential official conse-

uence, unfavorable consequence and increase the incentive to merger.

t may velz well be that if you are going to use the tax laws as a means

of effectuating antitrust policy it would be more effective to make mer-

more difficult, rather than the unmerger easier. And this is the

ind of problem that we are wrestling with, We do not have a defini-

tive anawer, ‘ I think it is a question of policy that has to be decided in
terms of how you are going to approach the problem. :

Mr. Onervorrer. Would the Senator be Interested in the statement
before the Ways and Means Committee having to do with it# .

- Senator Wnrxams, Yes, I would.

Mr. OBErDORFER. On page 19 of the hearing before the Ways and
Means Committee there is a letter from the Attorney General to Chair-
man Mills which says at its conclusion: ‘ :
““We'would, however, welcome an opportunity to study any proposal which
might be for taxation of a distribution effected pursuant to an antitrust divesti-
tdre decree 80 long as the deferred tax consequences were substantially those
which would bave resulted had existing jJaw applied to the distribution at the
time it occurred. - , : ‘

- And on page 88 he said something further, and I will quote: -

* 'Would welcome ah opportunity t6 study proposals such as recoguition of the
involuntary character of & divestitture by deferring tax with respect to payments
received in kind as result of & divestiture decree. _ S
.--Senator Winrrams. ‘Would not the complete deferral result in sub-
stantially lower revenue to the Government and——

Mr. (imnomn. Complete deferral~if we ultimately oollect the
tax, for instance, if there was no stepped-up basis on account of deat
or if death was the oocasion for the tax, I do not know~—probably—
do not know—it might or might not.
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Senator Wirrtams, I understand that your suggestion that deferral
would create & change in the rate in inheritance and the general tax
structure, would it not? ‘ S SR

Mr, OrerborreRr, No change. - e

Senator WrLLrams. And would not complete deferral of the tax
obligation automatically vanish upon payment of the inheritance
and thereby result in the loss of revenue to the Government!

Mr. Oseroorrer. It may be that the Senator is referring to what
happens to the owner of property at death under existing law, And
one of the ideas being et around in possibly this kind of a
situation—and only this kind of a situation— by changing the income
tax law with respect to the effect of death so that there would not
be a loss of income tax on account of death, That may be what the
Senator is referring to. ‘ . e

Senator Wirrrams. I thing that Senator Kerr said or referred to
the fact that the Treasury Department had the responsibility of
making any recommendations to this committee in connection with
any change in the tax laws, o =

r. OBERDORFER. We, certainly, agree with that.

The CuamrMaN, Thank fon verf much. . ' -

Senator Gore. I would like, if I may, to ask some questions, -

Reference has been made here to the l,ogical or otherwise difference
between tax treatment under this bill on corporate shareholders and
individual shareholders. The bill proposes changes in the law with
respect to both,does it not ¢ L : S

r. OBERDORFER. Yes. =~ SR

Senator Gore, So the bill proposes to treat it differently and to
some extent artificially this distribution of corporate asseta—if not
artificially, at least, arbitrarily? - S

Mpr. Oseroorrer. That difference. = -~ ' : '

Senator Gore. And different from the provisions of the existing
law in both cases? SEEE : o

Mr. OBERDORFER. Yes. - o '

Senator Gore. So it would appear to me that it is illogical to
change the law for one and not to change the law for the other.

Mr. OrerpoRFER. I really feel somewhat at a loss to answer that.

Senator Gore. I will not glursue it any further. I think you have
done well. I congratulate the Justice Department in taking a posi-
tion. At least, we know that the Justice Department is opposed
to the bill. We do not know where the Treasut{hDepartment stands,
whether it is for or against the bill. Indeed, they say neither.:

If the Christiana Corp. receives General Motors stock under the
bill—by terms of the bill-—it will pay a tax of about $3.5C per share
on the (Reneral Motors stock, is that correct ¢ L ¢

Mr, OBERDORFER. Yes.

.. Senator Gors. Therefore, the basis of the General Motors stock
in the hands of Christiana would be raised to about $9¢ . -

Mr. OBERDORFER. Yes. - s S

Senator Gore. On the subsequent sale by Christiana of General
Motors stock for $45, for examYIe, the capital gains tax paid by
ghrisuana» would be $9, or a total tax of $12.50 per share of l()hmaral

otors stock. ' ‘ ‘ ‘ R
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i Mr, OBERDORFER. Yes.. . b
» Senator Gore. Do oun reetothat?

Mr. OBERDORFER. at is in the range: of ﬁgures we hs.ve been
submxttmg.

Senator Gore. I do not want to make an exaot. calculutmn Tlmt
isnot exact as to the decimal point.

Under existing law Christiana would pay ap xlmately 17 oents
‘per share on the receipt of General Motors stoc whloh would have
a basis of about $2.50, is that correct {

" Mr. OperoorFEr, That sounds right.

- Senator Gore. Now then, would it follow—would it be true that
that a subsequent sale of Cliristiana would result in a capxtal gams
-tax on Christiana of about $10.75 or $11 on the stock !, -

Mr. Operoorrrr. That sounds right.

: Senator Gore, Now if Christiana passes through Geneml Motors
stook to its stockholders, under this bill, the individual stockholders
in- Christiana would pay about $11 tax on each share of Genera.l
Motors stock, is that correct? -

Mr. OserborrFER. That sounds right,

Senator Gore. If Christiana holds onto the stock or exclmnges it
for other stock, the loss to the Government could amount to about
-$188 million § :

"M, Opzroorrer. That sounds like the figure that again we are
famlhar with.

Senator Gore. So the indicate] sale by Christiana—indeed, with
the Justice Department recommending the requirement of sale by

- Christiaha~—this great tax burden which we are told in the pendin
bill would place upon Christiana seems more Bgamnt than real

Mr. OseroorrFer. Christiana would pay, if the rtment of Jus-
tice recommendation about the sale of the stock—there would be a

-capital gains tax on Christiana and that would produce, it seems to
me—it produces more revenue than if Christiana passes it through.

Senator Gore. The equating is not oomplebe.

- Mr, Oreroorrer. That is right.

. Senator Gore. And I do not suggest that it is. I think you have
test:ﬁed excellently. Thank you. '

. The CHATRMAN. Arethereany further questions? . .
~ Senator Gore. I would like to ask to be excused. I have no more

uestions. I am advised that Mr. Graenewz\lt will follow, and I would
.hke to stay a few moments. -
The QizarMaN. Our next mtness is Mr. Greenewalt

'su'mm'r OF CRAWFORD H. GREENEWALT, PRESIDENT, E. I
DU PONT DE NEMOURS & C0., WILMINGTON, DEL.

* Mr. GreeNewart. Mr. Chairman and members of the committee,
I am not sure that it is appropriaté for me to say tlus, but I under-
stand that Mr, Gore must leave. .
¢ - Senator Kxrr. He has said that he wantod to stay, in view of the
fact that you were to a fﬁm .
" My, GreenewaLT. 1 have a stabement t.hat. will ta.ke some ‘time to
present, and if Mr. Gore would like to anticipate that by askmg
some questlons I will be quite content with that.
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»+ Senator Gore.- Mr. Greenawalt is very generous, and I appreciata it.

It is true that I must des\arb.-_ I am sorry, you may be disappointed,

but I will return to meet this bill on the floor. . L e
" Mr., GregNewaLT. I will not be disappointed, I assure you, -

Senator Gore. I would rather that you would follow through

l};;)ur statement. I will try to stay until 1t is finished. You are very
ind, and I thank you. e S

- Mr. GReEeNEwALT, Thank you. -

. The CHAIRMAN. Proceed.- - R L
»Mr. GreenewarLt. I am grateful for this opportunity to discuss

with you a grave problem which confronts more than a million

American citizens who, in the absence of corrective legislation, will

be severely punished though they have done no wrong. -

I appear before you today noton behalf of the Du Pont Co. because
our business as a chemical manufacturer in no way will be affected by
the legislation under consideration. I am here on behalf of more than
200,000 stockholders of the Du Pont Co. and, indirectly, nearly 850,000
stockholders of General Motors Corp. Thess 1 million citizens are
residents of every. State in the Union; many of them aré your constit-
uents. Their innocence is unquestioned; yet, they find themselves,
through no fault of their own, in a situation where only positive action
by Congress can spare them from gross inequity. I should like to offer
two exhibits, Mr. Chairman, listing by States the number of stock-
holders of these two companies. Co e

The CHAIRMAN, . Are they attached to your statement? .

- Mr. GreeNewart. They are, sir. ‘

Tl;g CHARMAN. Without i:jectlon they will be made a part of the
record. S - - ST
: h{)ll‘ GreeNewaLt. Let me review briefly the background of the

roblem. ¥ o
P As you know, the Du Pont Co. owns 68 million shares of coramon
stock of General Motors Corp. Sixty million of these shares were ac.
ﬁximd more than 40 years ago, from 1917 to 1919, Over the years,

u Pont has held this investment for the benefit of its stockholders,
passing the General Motors dividends to them intact, save for the inter-
corporate dividend tax. For 30 years, the Government did not ques:
tion the propriety of thisinvestment. : - A

Then, in 1949, the Department of Justice filed a complaint alleging
a conspiracy among Du Pont, General Motors, and others to divide
fields of activity and to force the companies to purchase goods from
one another. After a lengthy trial, the district court in Chicago diss
missed the complaint in its entirety. T o
. In 1955, on appeal to the Supreme Court, the Department of Jus-
tice dropped all parts of its original case except that involving re-
lationships between Du . Pont and General Motors. The Government
also abandoned the charge of conspiracy. : . - o o

In 1957, the Supreme Court, by a vote of 4-2 and in & new inter-
pretation of section 7 of the Clayton Act, held that Du Pont’s owner,
ship of 23 percent of the common stock of Genera] Motors was sufficient
to cregte a “reagsonable probability” that, at some future time, Du Pont
might monopolize General Motors’ Furohases of aufomotive paints and
fabrics. There was no finding of monopoly or restraint of trade;
simply a fear of what might happen in the future, ‘
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. Senator Lona, Did the language of the Sherman Act go that far
to imply divestiture where it was shown one corporation might be in
position to influence the activity of others? |

Mr. Grarngwarr, ‘Senator Long, my legal friends tell me that this
aﬁo&:fAﬁ Supreme Court is & completely new interpretation of the

“ . . L) s L3 L]

Senator Lona. I know that in the field of price disorimination—in
that field under the Robinson-Patman amendment the word ‘may”
is used, which has the effective meaning that sonething might have
& oertain effect, but I did not know that with regard to the theory of
monopoly that the thought was to make divestiture mean that it was
felt that it might in the future result in that. -

Mvr. Greenewart, There is & long argument on that point. The
Supreme Court held that section 7 could properly be interpreted this
way, I am not a lawyer, Senator Long, but what I have just read to
you is virtually a quotation from the Suprema Court’s opinion.

The Supreme Court then returned the case to the district court for
framing a rldg'mmt for “equitablo rvelief.” At that time, the De-
partment of Justics pro to the district court that Du Pont dis-
tribute its General Motors shares to Du Pont stockholders over a
10-year period, with the added provision that shares allocable to
oartain stookholders, amounting to about one-third of the stock, be
sold for their account by & trustee, 'The Commissioner of Internal
Revenue then ruled that shares so distributed would be' taxable to
individual stockholders as a dividend, at effective ordinary income tax
rates ranging from 16 to 87 percent of market value at time of
distribution, . ' '

The distriet court hearvings in 1959 centered on the specific plan
proposed by the Department of Justice. A survey accepted by the
court at that time demonstrated that in the distribution called for by
the Department of Justice plan the move than 280,000 individual
beneficial owners of Du Pont common stock would become liable for
taxes ranging from $700 million to more than $1 billion, depending
upon the mar rice of Goneral Motors. 1t was pointed out to the
court that many Du Pont stockholders would have to sell all or part
of their General Motors shares to pay these taxes. - Others would
soll their Du Pont stock to avoid receiving the General Motors shares
with the associated tax linbility. :

Expert witnesses testified that these sales, added to those of the
trustee, would result in erosion of market values in the range of 20
to 25 percent for General Motors stock and 25 to 30 percent for
Du Pont stock. On this basis, the aggregate reduction in capital
value would be in the range of &+ billion to $8 billion for the miliion
stockholders of both companies. : ‘

In 1939, the district court declined to adopt such a “harsh and
punitive” stockholder penalty. The court held that any possibility
ot Du Pont influence over General Motors could be Srevented by
E\sing votomgsk rights to Du Pont's General Motors_ through to

Pow “3‘33'3.’ Tagain appealed prgmiog;' 99, 1961
" The t o 0o &gAIN AP and, on May
ﬂ\bStapmneOOurt,byavotqoft—a,mmdthat nol 9
eomplete divestiture was required.

¢

ess & remedy than
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Our judicial remedies are now exhausted. On September 1, 1061,
Du Pont filed a pro judgment of divestiture with the distriot
court in Chicago. The De ent of Justice has until October 8
to propose amendments, after which the district court will enter. its
final judgment. The Supreme Court’s mandate requives that divesti-
ture commence within 90 days of final judgment and be completed
within 10 years. ‘ . o

The need for corrective legislation, therefore, is urgent. :

Rewﬁlzmg the possibility of an adverse court decision, I ap
peared before your committee during the 86th Congress to urge cor-
rective legislation to prevent unintended and unfair consequences to
stockholders in antitrust divestitures. I testified first in behalf of
a bill which would have permitted a distribution of General Motors
stock with no tax at the time of distribution,

This treatment seemed eminently fair because it would leave the
stockholder in gywsely the same position he was in before, save that
he would hold his General Motors stock directly instead of indireotly,
and his investment would be evidenced by two stock oertificates in-
stead of one. Because of objections raised to this approach by the
Department of Justice, I later testified before your committee to urge
support of a bill which would im income tax on distributed shares
only to the extent of the cost of the stock to the distributing corpora-
tion—in our case, the average cost of the General Motors stock is
$2.09 & share. This treatment also seemed equitable, since the tax on
stockholders would not have been confiscatory. This bill was re-
ported favorably by the House Ways and Moeans Committee and
a substantially similar pro;{osal was later approved léy the Senate
;«‘Imance Committee, but failed to reach & vote on the floor of either

ouse.

. A new ap%maoh to the problem has been offered in the present
Congress in bills sponsored in the Senate by Senator Williams of
Delaware and Senator Bennett and in the House by Representatives
Mason and Bo The House Ways and Means Committee has
reported favorably the Bo%s bill, H.R. 8847 as amended. This bill
would treat stock distributed to individuals in an antitrust divestiture
a8 a return of capital. The stockholder would pay an immediate tax
at capital gains rates on the amount by which the value of the
General Motors stock received exceeds his cost of the Du Pont stock.

A question that has arisen with respect to all of the legislative
proposals is, how would they affect the tax revenue that might other-
wise be collected in an antitrust divestiture?. It is difficult to calcu-
late precisely the amount of tax the Government would realize under
H.R. 8847 since we have insufficient information as to the cost basis
in the hands of all of our stockholders. QOur best estimate is that
the total for both individual and. corporate stockholders would be
in the neighborhood of $350 million, S I

Under present law, as I have gaid, the stock distribution proposed
8 years ago by the Do ent of Justioe would result in tota] tax
revenue estimated at that time at $700 million to over $1 billion.
These tax estimates, however, are no longer relevant: The very size
of the tax and, associated with it, the staggering capital losses through
depression of market values, clearly rule out such a distribution when
otl?ermethodsofdweahtummsv&dable. ST ST AN

76117—681——8
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- Other methods are available. The Supreme Court's mandate cdlls
for divestiture, not distribution, and the Department of Justice has
shown & willingness to accept hexibility‘in mothods of divestiture,
‘The Department of Justics stated in'its appeal brief to the Supreme
Court that Du Pont should bo— " =" " :
® ¢ ¢ froe to oxercleo ita own Judgment as to tho methoda of divestmont, and
combination of ethods, most advantageous to it, its atockholders and General
Motors stockholders & ¢ ¢, . - ,
Aucqnlinfl_y, our proposed final judgment filed with tho district
court in_Chicago provides that Du Pont shall divest itself of its
Ganeral Motors stock— - L |
by dlstribution to its stockbolders or by such other moeans as it nay select.

Aftor & groat deal of thought aud study, we have concluded that
a flexiblo program which would permit use of a combination of
mothods would be loast harmful to stockholders under present law.
For oxample, we cstimate that Du Pont could dispose of around 15
million shares of Gonoral Motors stock over n 10-year period b
paying some part of its regular dividend in General Motors stoo
rathor than cash. Theve would be no additional revenue to the
Treasury becauso stockholdors would be paying no more than the tax
thoy now pay on the cash dividends. ) R

Senator Lona. Would you mind explaining why that would be
the vase?  Would you not be in the gomt.ion that you would have to
reduce the amount of cash dividend that you would otherwise be
paying to someone! -‘ ' e
~ Mr. Greexgwart, No, it would work this way, Senator Long: Let
us suppose that we pay a cash dividand of $6 normally. ‘ v

Senator Iona, Correct. .

Mr. Grernewarr, Under this RroFosal “we would be paying,
roughly, 25 percent of that §6 in the form of General Motors stoc
so that tho stockholder would get $4.50 in cash from us and $1.50
warth of General Motorsstock, : ' v
- Senator Ioxe. You would be, in effect, then ’pihng up ‘in your
Troasury additional cash and paying less dividends ' :

Mr. GreanNewaLT. We would, indeed and we would propose to re-
invest that, ' :

Senator Lona. Isee. = -

Mr. Grennewarr, Du Pont, also, could offer to exchange. .

- Senator Lone. Let me just take that point. What you are saying
is that it is within the power of your company to adopt a plan under
which the Government would not: receive any additional revenue,
%o far as Du Pont is concerned-—is that correct! - o

Mr. GresxewaLT. That is correct, only in theory. I would like
to impress upon the committee the magnitude of this problem. : It is
really huge. We feel, in making these estimates, that the maximuni
we oould properly pay out in the form of Generdl Motors stock is
something of the order of 25 percent of our regular cash dividend. The
reason’ for this is that our stackholders:rely on the cash, naturally,
to eat, to send their children to school; or for whatever reason they
desire the cash. Obviously, we can pay no more in General Motors
stock than we think there s some possibility of .their being able to

retain. The rest we must .ph'y.‘in,~;),ash,»-xwe*ifeel¢:,So this: places.a

?
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practical limit on.the percentage of our regular cash dividend that
'we cah pay out in stock, .Have I made that cleart =~ - = i'n .

Senator Lona. Yes, sir. . G T
. Mr. GresNewaur, Du Pont also could offer to exchange' General
Motors shares for shares of Du Pont common and preferred which
could then bo retired. - Assuming certain statutory tests are met, a8
wo beliove would be the case, the exchanging stockholders would be
subject to capital gains thx. ‘As an incentive, it would be necessary
to offer a suitable promium. In that event, exchanges might appeal
to stockholders with a tax-exempt status, such as religious, educa-
tional, and charitable institutions, and to those Du Pont stookholders
whose cost bagis for Du Pont stock is high enough so that there would
be little or no tax incident to the exchange. "We believe we ‘could
dispose of as many as 10 million Genoral Motors shares through essen-
tially tax-froe exchanges. S

It thus appears that we could dispose of as many as 28 million
shares of General Motors by methods which would produce no addi-
tional tax revenue., If we are correct in these estimates, there would
still bo left more than 85 million shares which we expect the company
would have to sell within the 10-year period. Du.Pont would be
required to pay a tax on any oaPita gnins realized on these sales, and
the tax revenue yield on all this would be in the. neiﬁxborhood of
$380 million based on current market value of General Motors stock.

Uader present law, then, tax revenues under the combination of
mothods of divestiture which now appears most favorable would total
about $330 million. A distribution under H.R. 8847 would: yield
tax revenues of about $880 million. =~ =~ - . o T

If I may, I might take this opportunity to comment on the Treas-
ury statement this morning about an alternate plan which would
produce something of the order of $180 million in tax revenue. That
was really not an alternate plan. What I was attempting to show
the Treasury was the range of what might be accomplished under
the so-called flexible approach. I might 1preface this by saying that
this is a financial operation that is simply the most complex in the
history of the United States. Nobody has ever tried to disll)ose of
$3 billion worth of common stock of another company in & 10-year
period-~nobody has tried to do that. So that there 1s a certain amount
of uncertainty with respect to the success of any of these matters we
have described under the flexible plan. | :

In speaking to the Treasury about these possible tax consequences,
what I was attempting to show them is the range within which this
one plan might work; for example, the 15 million shares in lieu of
cash dividends is on the assumption of 25 percent of our regular
cash dividend being paid in that form. If we could get it up to 80
percent we could dispose of 20 millionshares, . . - .

On the exchange offers we have taken the con;sgrvauve‘:agprpaoh.
There are estimates that indicate that, perhaps, as many as 80 million
shares might go in the exchange offers which, of course, would re-
duce the amount we would have to sell. The point that I really wish
to make to you is that there was no new plan discussed with -the
Treasury. What I'was discus,sini with them was the range of results
under the’ three-pronged plan I have just outlined to you, Unfor-
tunately, this‘ls'something on:which:wé cantiot be precise.: This
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question of exchange offers, for example, is a very uncertain thi
because all we can do is to make the offer. Thelzweptanee 'ig gt
another matter. We feel that the $330 million estimate which I just
built up, as it were, is a conservative one. And, cbugta frankly, I do
not .wanﬁ to try to underplaf the revenues that the (Government would
receive under the present law. I tried to be just as accurate as I
could possible be. . .

Senator Loxe. I think the point should be clear for the record.
If I understand it, under the law, you do not have to have anybody’s
consent te ad?ﬁt anybody’s alternate plan. It is within your power.
You have to divest. You could adopt any plan that you wanted to
8o long as it achieved divestiture. Is not the size of it
. Mr. Greenewarr. That is quite right. You know, Senator Long,.
when Senator Gore or, perhaps, Senator Douglas referred this morn-
ing to the “iffy” situation, there is one unfortunate fact about which
there is no “if.” We must divest ourselves of 63 millioh shares
of General Motors stock in 10 years. There is no alternative to
that—on “ifg” on this at all, S :

Why, then, you may ask, if the taxes are approximately the same,
am [ here urging enactment of this legislation {
. The answer 18 simple. I am seeking protection- for a million
innocent stockholders from unwarranted economic penalties. In the
abeence of corrective legislation the various means of divestiture that
Du Pont might use would all have a substantially depressing effect
upon the market value of General Motors stock. ' :
- The Du Pont Co. itself, under the circumstances I have outlined,
would be selling about 35 million General Motors shares over a 10-
i‘m period, In addition, many individuals who received General

otors sheres in:lieu of *)art of their cash dividends, or who ex-
changed Du Pont stock for Genersl Motors stock, would sell at
least some of these shares to pay taxes, for living expensea or for
& variety of personal reasons. Financial experts believe that this
could well bring the total number sold up to a yearly average of
hawonsghmg;?m’ : tive, let me observe that th

o put these res 1n perspective, let me observe that the average

annuaf trading in General Motors on the New York Stock Exchange
has been above 714 million shares and total trading on all domestic
" exchanges has been under 9 million shares. L

This means that, if the Du Pont Co. and its stockholders were
to attempt to sell 4 million shares a year, we would be adding
nearly 50 percent to the amount of stock which would have to
look for and find new buyers. This huge amount of stock would
be hanging over the market year after year, and for a decade po-
tential %mrers would know that there was still more to come. Fi-
nancial experts tell us that this would seriously depress the market
value of Gleneral Motors, with a total depression somewhere in the

of $1 to $2 billion felt by.a million stockholders, Every holder
:;n&neml Motors stock who had to sell at any time during the
10-year period to raise cash for taxesa for education of his chlidren,
for other living expenses, or who had to put.stock as collateral for
a loan, would be the innocent victim, . .. .
- %.;;aer HLR. 8847, the picture would be quite different, If Du Pont
were to distribute all its General Mptors shares, a Du Pont share--
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holder would receive 1.87 shares of General Motors, with a current
market value of about $60, for each Du Pont share. The cost basis
of the Du Pont share held by an individual would be reduced hayi‘$60
for computation of capital gain or loss upon disposition of the share:
The cost basis of the General Motors stock received would be its
market value, or $45 a share. If the Du Pont share been acquired
at less than $60, its cost basis would be reduced to zero, and the
stockholder would pay an immediate tax at the capital gains rate on
the amount by which the value of the General Motors stock received
exceeded the cost of the Du Pont stock. For example, supposs you
bonlxﬁht one share of Du Pont common some years ago for $40, you
'would receive, a8 a return of capital, $60 worth of eral Motors
stock. Your capital gaini)acco ingly, would be $20, on which you
would be immediately liable to pay a tax of not more than 25 per-
cent or $8. The cost basis of your Du Pont share would be reduced
to zero, and the cost basis of your General Motors stock would be
its market value, or $45 a share. ‘ ’
Du Pont stock last sold below $60 in 1949, We estimate that the
shares acquired since then and now held by individual stockholders,
plus the holdings of tax-free institutions, aggregate about 10 million
shares, Therefore, we believe that holders of around 35 million Du
Pont shares, or about 75 percent of the outstanding stock, would be
subject to tax undor H.R. 8847, But, since the number of Du Pont
shareholders has more than doubled since 1949, a numerical majority
of Du Pont stockholders, including more than 50,000 of our 87,000
employees, would receive the General Motors stock without paying
a tax at time of distribution. The remaining individual stockholders,
who acquired their Du Pont stock for less than $80, together with
.corporate shareholders, would become liable for about $350 mn:illion
in taxes. o ‘ S S
This figure assumes & redistribution of the stock received by
Christiana Co. o ’ : o
Senator Kerr. That alone involves what amount of the $350 million §
Mr. GreenswaLT. I have the figure here, sir. I have it onthis
basis. Under the Boggs bill, in the original distribution of General
Motors stock from Du Pont to Christiana, Christiana would be liable
for $65 million in taxes. On the subsequent distribution by Christi~
ana to its stockholders, the individual shareholders as well as we
can estimate would become liable for $120 million additional taxes:
Senator Kerr. Isthat a part of the $350 million? oy
Mr. GreeNEwALT. That is & part of the $350 million, yes, sir. °
Senator Kerr. Could you tell us the basis of your assumption that
‘Christiana would pass that stock on to its shareholders#« - .+ . - .
Mr. GreeNewALT. I am willing to discussit. - ‘
Senator Kerr. I am sure that there is interest in it. -~ = - *
Mr. GreenewaLr. Well, my friends from the Department of Justice
over here are realli in & better position to discuss it than I'am. All
I can say is this, that in the last hearing'in Chicago the Justice De-
partment af)gfared to be violently opposed to Christiana retaining
the General Motors stock allocable to i’ on distribution by Du Pont:
As a matter of fact, thz{l went 80 far, as I havé said in my statemen
to suggest that these shares of General Motors stock allocable
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Christiana be held by & trustee and sold for the account of Christiana
and the proceeds passed on to Christiana, =~

- Senator Kerg. In that event, would not that liability be in the
nelﬁhborhood of $120 million or more or less? ~ -

r. GreeNEWALT. It would be slightly more. As nearly as I can
calculate it, of course, all of these figures are about like this—
- Senator Kerr, I understand. -

. Mr. GreeNEwALT. In the event that Christiana passed through the
General Motors stock to its shareholders the tax paid by the individual
shareholders, over and above the $65 million that Christiana will
pay, is about $120 million—$120 million to $130 million. If, on the
other hand Christiana was required to sell the stock; the additional
tax capital gains tax on the sale would be in the neighi:orhood of $160
million or $165 million.

‘Senator Kerr. That isin addition{

Mr. GreeNeEwaLT. In addition to the $65 million which would be
the tax resulting from the distribution of the General Motors stock
from Du Pont to Christiana. Then, depending upon what the court in
Chicago finally orders, Christiana might have to sell the stock or
redistribute it to its stockholders. I already have indicated the tax
situation in either event. We have assumed that the pass through
would be a preferable thing. ‘I think as a matter of fact. I do not
want to. pretry this matter—one of the equities in it is this: there
are 8,000 shareholders of Christiana shares. I hope this disposes of
the idea that there is only a handful of people who own Christiana
stock. Ten percent of the outstanding shares of Christiana are held
by charitable organizations. It is very popular for endowment funds
and charitable organizations. The pass through, of course, would
relieve the shartholders of any tax since they are tax free by law,
whereas the sale by Christiana, of course, would indirectly affect the
charitable sha.reholders by a tax. : L

This would, also, be true for the more than 8,000 very recent share-
holders of Christiana. As a matter of commonsense and equity it
seems to me that the pass through if, indeed, Christiana is required
to dispose of its Geeneral Motors stock, is the sensible course of action.
I have therefore, assumed a .redistribution by Christiana in my
calculations. : :

Senator Kere. Your assumption was made by reason of the posi-
tion of the Justice Department who seeks a directive that this com-
paﬁv, Christians, divest itself either by a pass through or by sale?

r. GreenEwsLT, All I can tell you, Senator Kerr, is the last time
we were all together in Chicago the Justice Department was most
eloquent in attempting to persuade the Court to order Christians to
divest itself of any General Motors stock. I have no reason to think
that they have ch%d. : o ‘

Senator Kxrr. at I would like the record to show is the basis,
at least in part, for the assumption being the position of the De-
partment of Justice who seek that. ‘

Mr. GreenewarLT. That is correct. 1 What they will actually seek
now I do not know.

.- Senator Kxrr. I understand, but that is the position that they have
heretofore announced? . s S :

Mr. GreeNewaLT. They have taken the position with great emphasis
that they do not wish Christiana to retain the General Motors stock.



DISTRIBUTIONS OF STOCK 83

_Senator Kerr. Would it be more accurate to say that they.very
much wish that it not be permittedt -~~~ -~~~
" Mr, GreeNEwaLT. Indeed, sir.’ L '

Senator Kerr. To retain it ? A o
- Mr. GreeNEwaLT. Yes. So from the point of view of revenue
estimates under the proposed legislation I would like to say that the
two alternatives do not really make much difference. It is true that
we are talking about millions of dollats, but the possible errors in
making these estimates are, also, quite large. : |
. Senator Kerr. On the possibilities for errors ‘ o

Mi. GreenewarLt. To pass the General Motors stock through to the
individual Christiana shareholders would result in something in the
order of $130 million in taxes paid by the shareholders themselves.
The sale by Christiana would result in something like $160 million
in taxes. And then you take that $30 million difference and set it
alongside a very large number of $350 million total, in one case
and $330 million in another, there is really very little difference.

Senator Kerr. I understand. _ ,

Mr. Greenewart. On a percentage basis,

-Senator XKerr. The only thing I was trying to do Mr. Greenewalt
was to have the record show, No. 1, the basis for the assumption and,
therefore, the validity of the assumption. T . L
~ Mr. GreeNewALT. Yes, Senator, I must say that I am doing some

nessing, not only in what the attiiu,des of the Antitrust Division will,
E:slzut,a so, that I am guessing twice. : ’

nator Doucras. Mr, Greenewalt, would you say that the De-

artment of Justice has been very successful in the past in convincing:

gudge LaBuy that he should give an order in the same form that the
Deﬁa.rtment 18 advocating ? . L

-Mr. GrEENEWALT. Senator: Dougil‘as the Department of Justice-
has been unsuccessful with Judge aﬁuy, but very successful with
the Supreme Court. After all, it is just who wins the horserace that
counts. , : X — o .

Senator Douveras. So the fact that the Department of Justice may:
recommend either sale or pass through does not mean at all that the
court will so order. . - = - '

Mr. Greexewarrt. No, it does not.

Sentor Dougras. In fa.ct, as you say, in the two previous cases the:
court has directly taken the position contrary to that which the
Department advocated. . ,
~ Mr. Greengwarrt. I do not want to give my friends over here any-
comfort at all, Senator Douglas. . I hope you will not lead me into
doing so, I am sorry to admit that while the court in Chicago is-
seeing things our way, the Supreme Court is not. And the Supreme
Court in this instance also is the court of last resort., .

- Senator Douaras. But the margin in the first case was four to-
twoand in the second case it was four to three. .

Mr. GreeNewaLT. You mean we might——

_-Senator Douaras. That is decreaging margin. -

' "Mr. GreeNewaLT. You mean we might win one. [Laughter.]

" If you will guarantee that, we might wanttoappeal. '

.. Senator Dovaras. I do not guarantee anything. S, ‘

. I simply say that you can, if we depend upon the position pre-.
sumably of the Department of Justice, and believe that they willl
advocate that, that is & very ténuous reason and we might wind up*
with no pass through.
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Mr. Greengwart, Of course, Senator Douglas, if that is the case,
then, of course, Christiana is in the same posture as many other cor-
porate shareholders, '

Senator Dovaras, You may continue with your statement.

Senator BenNeTT. May I ask a question? In calculating this $40
million difference between the two systems, have you taken into ac-
count the possible adverse effect on the market 1f Christiana were
required to sell this stock through a trustee—would that not tend
to reduce the capital %m by reducing the income {

Mr. GReeNEWALT. Yes. This is, of course, if Christiana alone had
to sell, then there would be 20 million shares to be sold or, reughly
sFeakmg, 20 million shares to be sold over the 10-year period, under
the presont law.

Tho plan that I have just outlined to you, would involve nearly
40 million shares being sold over the 10-year period. There are
certain consequences in both cases, but they would be much more
severe in the 40-odd million share case than in the 20 million share
case; but there will be market consequences if 20 million shares have
to besold in 10 years.

Senator BENNETT. I was not in the room to hear all of the testi-
mony of the Justice Department, but I have the impression that they
think 10 years is too l%g.

Mr. GreeNEwALT., Well, I think that the Supreme Court may have
taken it out of their hands, Senator. You know I am really very
much embarrassed at this because Mr, Metzger is sitting here breath-
ing in every word, and he may not agree with me at all; probably,
as & matter of fact, does not. 'The Supreme Court did order divesti-
ture in a period not exceeding 10 years. It seems to me very unlikely
that under the present law there. would be any requirement to divest
in less than that; as a matter of fact, divestiture in even 10 years is
an enormous task.

Senator BENNETT. I realize that. _

Mr. GreeNewaLT, What we may be getting into is & shorter period
if the Boggs bill should become law. Under those circumstances,
we see no serious market impact, and we believe that the divestiture
under the Boggs bill could be done in a considerably shorter period
of time. How short we do not really know. But, certainly not more
than 5 years. . : . ,

Senator BexNerT. I was putting two or three things together,
saying that the Department of Justice was trying to persuade Judge
LaBuy to force you to dispose through a trustee and in the same
-operation, having read of their attitude in the testimony teday, tryin
to persua&e Judge LaBuy that this program would have to be carri
out in a much shorter period than 10 years, .

Mr. Greenewart. Well, I did not think that they would take it
both ways. At least, I hope they will not. Now he is here. I told
Mr. Metzger he m}i]ght be trying the case before you.

Mr. MeTzoer. No comment, [Laughter.] .

Mr. GresNEwaLT. He does not want to comment, but I think it is
extremely unlikely that under present law we will be required to
divest in less than 10 years, .

Senator BexnerT. I would just state parenthetically to Mr. Metzger'
that he had better stay with Judge LaBuy. It is much more difficult
to convince us than even Judge LaBuy.
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Mr. GreeNewart, Should I continuef

The CHaAmMAN, Yes, ‘ ' ‘

Mr. Greengwavrr. This sum is roughly equivalent to the value of
some 7 million shares of General Motors. I have no way of knowing
how many shares would have to be sold to pay these taxes, but even
assuming that as many as 5 million shares would be sold over a 5-
ﬁar period, the impact on market values would be relatively small.

oreover, since the major ?art of the tax liability would be concen-
trated in a relatively small group of shareholders, it is likely that
sales of their shares could be made on an organized basis through
underwriters, avoiding indiscriminate dumping of stock on the market.
Thus, the economic consequences in terms of market impact of a dis-
tribution under H.R. 8847 would be minimized. _

Thero is one feature of the bill which gives me serious concern.

‘gelntlexlnen, I put my hand up in anticipation that Senator Douglas
will laugh. o

Senat%r Dovaras. No.

Mr. GrRerNEwALT. That is section 2, which would base the tax on
stock distributed to corporate stockholders in an antitrust divestiture
on its fair market value irrespective of its cost to the distributing
corporation. The Supreme Court has said that divestiture in anti-
trust cases “is a remedy to restore competition and not to
punish * * *” yet the effect of section 2, al()iplymg golely to inter-
corporate stock distributions under antitrust divestitures, is to single
out corporate stockholders for special punishment by an increase
in the tax. In our case, corporate stockholders would have to pay
20 times as much tax as they would pay in a divestiture carried out
under existing law. Moreover, the tax proposed is 20 times as much
as it would be if the stock distribution were voluntary and not re-
quired by an antitrust divestiture order. i

Because it would impose special punishment on & single class of
stockholders, I would prefer to see section 2 eliminated from the bill.
Nevertheless, if Congress should decide that section 2 is an essential
feature of corrective legislation, it seems to me that H.R. 8847 with
section 2 is far more desirable than no legislation at all because it
would minimize the market consequences of divestiture. .

Let me summarize briefly: Under present law, revenue realized
would be about $330 million; revenue under H.R. 8847 would amount
to about $350 million. Loss of capital assets under present law would
be from $1 billion to $2 billion; loss of capital assets under H.R.
8847 would be relatively small. o
" The bill, H.R. 8847, would permit prompt and sure divestiture
without drastic market consequences for the stockholders of the two
companies. Moreover, there would be no loss of revenue to the
Government.

One thing is certain: These stockholders are worthy of your con-
sideration. As you know, there was in this case no finding of monop-
oly, intent to monopolize, restraint of trade, or conspiracy. The
Supreme Court stated explicitly that:
¢ & * g]] concerned in high executive posts in both companies acted honorably
and fairly, each in the honest conviction that his actlons were in the best

interests of his own company and without any design to overreach anyone
including Du Pont's competitors. :
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In these circumstances, no informed p‘;rson has ever suggested
that the owners of Du Pont stock—described by Mr. Justice Frank-
furter as “the hundreds of thousands of truly innocent stock-
.holders”—could, by any stretch of the imagination, be guilty of any
wrongdoing.. |
" Legislation is required to protect these stockholders as well as
stockholders of other corporations who may find themselves simi-
larly situated in the future. . -
_ Reaction of the Nation’s press to the Supreme Court decision has
.been overwhelmingly in favor of remedial legislation to protect the
interests of the stockholders. Leading newspapers in every section
.of the country have called for favorable legislation, including the
few papers approving the Court decision requiring divestiture. To
_date, we have discovered more than 100 newspaper editorials through-
;out.thedUnited States favoring legislation; only two newspapers have
-opposed 1t.

ith your permission, Mr. Chairman, I should like to offer, as
.exhibit & copies of a few representative editorials as part of the
.record of these hearings. ,

The CaarrmMan. You may do so without objection.

.. Mr. GreeNewaLT. I am sure this committee is familiar with the
g%recedents, such as in dispositions of proper_tﬁre uired by the Public
.Utility - Holding. Company Act and Bank .Holding Company Act,
:for corrective legislation. It is plain that only Congress can act to
-8ave & million American citizens from unwarranted economic punish-
‘ment. If corrective legislation is enacted, this case, drawn out too
long, can be concluded promptly without the drastic market conse-
-quences which are inevitable under present law. « '
... (Exhibit A, exhibit B, and exhibit C follow:)

.Exnmrr A—K. I. Du Pont De Nemours & Co. common stock domestic stock-
y holders of record as of peo. 31, 1960

. Btate . Stookholders | = State ‘ Stookholders
.Alabama ... - 771| Nebraska .. — — 283
CAlaska -.... - . 19| NevaaR —ccoeccccccccacccccna 131
Arizona __. , ~ 558| New Hampshire ... _._ 1,110
ArKANSAS —ccomcmcrancncacnann 197 | New Jersey-ceceeccccccaccana= 17, 654
‘California ——— 12,085 | New Mexico oo ounocaooo 233
~Colorado _ 1,276 ] New YOrKoeoeocammoecacnae 82, 348
'Contettettt aae oo 7,968 | North Carolinf. o ecvocecun- 2, 949
‘Delaware ... a-mmmme—ma-= 17, 781 | North Dakota ... ————— 66
.District of Columbif_ ... 1,007 | OBl0 e oo 7, 800
b 914} (i 1 SO 4,355 OKIAhOMA e 666
Qeorgla .- - 2,557 ] Oregon oo 701
Hawall e . - 849 | Pennsylvani oo 18, 947
BB (5 1) 1 Y 118 Rhode Island. oo 1, 820
AUNOIS Lo mm———— 7,965 | South €arolin@...ocueeeeeeo. 5, 017
Indiana - — —— - 2,297 | South Dakota. oo 145
IoWa cmqamecneaae ~—mm—m——— 1,620 | Tennessee -cemcacceccaccamen= 4,282

ANBAS oo cmememmm e —m e 680 | TexAY oo 4,124
"ReNtuekY weccvcccccmccnmcan 2,853 | Utah o 326
'LOISIANA e 846 | Vermont oo 767
MaINe — e 1,673 | Virginla oo dm————— 8, 353
Maryland -coccomcmcmmaeaae 4, 673 | Washington oo 1,428
"Massachusetts .cceemceaeaao.o 12,502 | West Virginia. oL 38,970
“Mitéhigan ool femae 8,703 | Wisconsin oo 2,221
‘Minnesota oo oo 1,487 | Wyoming _.______ c————————— 141

fesissipp] e - 300 , . L, ‘
Missouri . ——— - 3,443 Total stockholders in

D) 0)117: 117 N 290 United States_-—.._. 209, 467
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Exnm B—-General Motors Corp. common stock domestio atookholdera of
record as of Aug. 11, 1960 .

State . . Stookholders Rtate S stoqkholden
Alabama eeeercccnacncnanen - 3,685 | Nebraska 2, 593
Alaska - _ 112 | Nevada ... 608
Arizona .. ww-. 8,880 | New Hampshire . :cccaeeanaax
Arkansasg .. == 1,590 New Jersey m—— 49,113
Californif eceecececccmccccae= 60,638 | New MexiCOmomooomee . 1,284
Colorado e 5,172 | New York ——— - 135, 845
Connecticut - ——- 22,688 | North Carolin@ .o ao 8,124
Delaware - ccceocccccecacae= 7,776 | North Dakota ................ 716
District of Columbia-.ccncce-- 7,460/ Ohio __.__.__ mmmem———————— 41, 472
Florida oo 28,452 | OklahOoMA woe v ccmcceceee 8, 850
Georgla - cee T,848| OregoN weccce e 8, 484
Hawall oo 1, 817 | Penngylvania —..-.... —————me 08, 707
1dAhO el — 792 | Rhode Island. cmemmeee- 4,872
Iinois —a--. - 48, 140 | South Carolina____. —————— 8, 828
IndianA ceeccmccnccccrcean- 14,499 | South Dakota._ oo 1,114
Towa _- . 7,145 | Tennessee ————a - 6,080
Kansas oo e mm—m——— 8,014 | Texas .o---- : ——— 14, 221
Kentucky ccccacommcccamacaac. 8,447 Utah e : 1,579
Louisiana - <e= 4,768 Vermont —-w_.icoea-, f——- 2,978
Madine .. r————— 5,007 | Virginia cevmammaocaeecoao 14,522
Maryland «.oeecemmcaamac-ioi- 18,884 | Washington —ocooceooooiaon © 5,408
Massachusetts coeencecnea-~oo 35,608 | West Virginla. . ccocaoaaaao B, 470
Michigan oo wemw= 71,048 | Wisconsin .___.__ - . -- 14,908
Minnesota — ‘ 7,780 | Wyoming - —- —— 880
Missizssippl —caeceaaaa 2,219 - —
Missouri - _— 19 118} = Total stockholders in e
Montana - 1,805 © " United St:ates..-‘.---._ 788 114

BxamIT C

(New York Times, May 25, 1061]
Tnn Dvu Pou'r DECISION

After 18 years of lit!xatlon the Supreme Court in 1957 decided that owner-
ship of 28 percent of the outstanding stock of General Motors Corp. by B. I,
du Pont de Nemours & Co. violated the Clayton Antitrust Act. This week the
Court has ruled. that complete divestiture of the 63 million shares is necessary
to remove the danger of lessened competition.

The point in law has been settled. The problem of fair adminlstratlon has
not. Taxpayers and Congress still have before them the economlc consequences
of the decision.

The' Court requires Du Pont, over the next 10 years. to get rid ot lts Generat
Motors stock. One way. would be to offer it for sale through ordinary stock
exchange or investment market channels. But when exceedingly large supplies
of stock become available—and 63 million shares spread over 10 years would
virtually double-the.average daily offerings of General Motors—the market
usually marks down the price drastically.

- The other way is for Du Pont to distribute most or all of its General Motors
stock to Du Pont shareholders. The difficulty here is that the present law
makes such a “dividend” taxable at the rates of ordinary income. . Such action
would lead to virtually confiscatory results in-the high income tax brackets,
Bven holders of Du Pont in lower brackets might find themselves selling
General Motors stock in order to raise the cash with which to pay their taxes,

At the moment the debate i1s on a highly emotlonal level. We hear slightly
hysterical ‘demands for tax relief from ' COongress. We hope that there will
be tax relief, but we are spilling few tears for.the holders of: Du Pont who have
known that the antitrust action has been in progress for a dozen years and who
realized—or should have—that they were “buying a gamble.”

But remedial tax legislation is needed. The Du Pont Co. is being forced
to do something that it would not ordinarily do in the conduct of its business.
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The action that it will take, utlces & rescuing law. intervenecs, will oblige it to
thm;v m;:ny of its stockholders aguinst the sharp aplkea of the upper incowme
tax brackots. .

The principle involved has already boen eatablizhod by the law that makes a
divestiture ordered by the Securities and EBxchange Commission free of tax,
with an adjustinent in the base price agrinat which capital galua taxes will
aevountually be figured. This provision has been in the tax code since 1939,

Bxtonding thiz principle to divestitures ordered by the Suprenie Court under
the Clayton Act would be both fatr anad logleal.

{Washington, D.C. Post and Timea Herald, May 35, 1901)
DIvESTITURE

Now that it has won a crashing double victory In the du Pont case, tho
Governient can afford to bo maghunimows. There ia no rearon why the futernal
revenue laws should not be amended to allow the ahareholdera of K. I. du lont
de Nemours & Co. to recelve the divested General Motors Corp. stock without

ing income taxes on it,

The distribution of the stock would represent & transfer of aasets the Du
Pont shareholders already collectively own, rather thau new income. Beyond
generoaity, there ia the conalderatlon that tax-free transfer would permit the
two cumpanies to be disentangled at once rather than over the 10 yeara the
Supreme Court has allowed. This would be worth a good deal, and if undue
hardship to stockholders can be averted here, it may be easier to obtain divestl-
ture orders In other cases still to be fought. :

The Juatice Departiment'a first victory came 4 years ago, when the Supreme
Court held that the bare fact that one ntic corporation owned 28 percent
of the stock of another gigantic corporation was enough to constitute & threat
of monopoly. The second victory came Monday whon the Court overturned a
triat judge's attempt at & compromise. Under the compromise Du Pont would
have continued to hold its &3 billlon worth of General Motors atock, but would
have passod the voting power to the 200,000 individual Du Pont shareholders.

With very good reason, four Justices thought poorly of this proposal. 'We
are not required to assume, contrary to all humnan experience, that Du Pont's
shareholders will not vote in thelr own self-interest,” Justice Brennan said,
apeaking for the majority. » ,

But Justice Frankfurter's reply for the three dissentors was trenchant, He
vigoroualy defended the trial judge's right to weigh the impact of divestiture
on the companies and on the Du Pont shareholders. ‘“The evidenco indicated
that divestiture of legal title would visit upon thousands of innocent investors
adverse tax and market consoquences * * *" ho wrote. He emphasised that
the Government'a intention waa to prevent, not to punish; and there was no
evidence of conspiracy or criminal practices by the two corporations.

Fortunately it lies within the power of Congreas to avert the ‘“great and
unjustifiable loss” of which Jusatice Fraukfurter spoke. The loas would result
from the heavy income taxes levied by present law on the General Motors
shares received by Du Pont shareholders. The law can be changed to take
account of such forced divestitures. If the reciplents resell, of course, they
should then pay capital gatns taxea on the full difference between the average
price bomts%.b paid by Du Pont, $2.00 a share, and the curreat market price,
now abou /

The outcome of the du Poni case reflects great credit on the Justice Depart-
ment which, under three Presidents, preased steadlly onward through 12 years
of litigation. But the public has no particular intereat in eroding the capital
of Du Pont and, indirectly, Generat Motoras abareholders. Soaking the rich is
a landable activity in due season. But one must decide wbat it is, after all,
that one is after. The purpose of thix ault was to break up a particularly
flagrant case of corporate handholding. If the Justice Department has brilllantly
sacceeded in that, it should not be asked to undertake the balancing of the
Federal budget at the same stroke.
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{8t. Louls Post-Dispatch, July 87, 1961) .
"A Ca8® yoB TAx Rericr y ‘

Iegislation to cuse the tax effect of the Du Pont-General Motors divestiture
decisfon has received tontative approval of the Treasury Dopartment though the
Justice Department says it is unnecossary for “antltrust law enforcement rea-
aons.” Derhaps the Justice Department i8 right in guessing that future enforoe-
mont of the antitrust laws will not be affected elither way. But ample reasons
of cquity call for loglslative nction,

Du Pont acguired its General Motors stock yecars ago, and now the Supreme
Court says it muat dispose of the stock in order to comply with the antitrust
laws. Du Dont {8 expected to distribute the stock to ita own stockholders.

We believe the Court’s ruling was in the public Interest, and that free com-
petitive enterprise will be strongthened by compelling Du Pont to give up its
favored position ag an owneor-supplier to General Motors. But to gain theso
public benefita it is not necessury to work a tax injustice on stockholders of
either firm—aund surely it is an injustice to tax an Involuntary stock distribution
at regular income tax rator. : . .

The principle that specinl tax treatment is due stockholders in such cases i
already recognised in the case of stock divestitures required by statute, as in
the divorce of utility holding companies from operating films. Why should not
the same principle apply to stock diveslitures required by S8upreme Court action?
Whether a divostiture be ordered by Congresa or by the courts, it should not
favolve a tax windfall to the Government coupled with a tax inequity to stock-
holders who did not create the aituation thus. being corrected. Leglslation
laying down reasonable ground rules for such cases 18 needed, and the Kennedy
admiunlstration ought to sponsor it. :

[New York Herald Tribune, May 27, 1981)
IR TR WAKS OF THE DU PoNT DIorsion

The Supreme Court's curious performance in the marathon du Poni-General
Motors case leaves soveral disturbing questions hanﬂnz in the alr about its
future approach to such litigation. Not least of these is its cavalier dismlasal of
gg &ggemt of Du Pont’s more than 200,000 stockholders and G.M.’s more than

) il

At issue this time was not whether Du Pont's G.M. holdings (28 percent of
the common stock outstanding) constituted an antitrust violation, but what
to do about it. In 1867 the High Court found that it did, and sent the case
back to District Judge Walter LaBuy with instructions to use his “large
discretion” in fashioning an appropriate remedy. He did, and after exhaustive
hearings issued an order designed to insulate G.M. from Du Pont influence
without requiring the actual divestiture by Du Pont of its enormous holdings—
68 miliion shares, currently worth some $38 billion,

The Supreme Court has now in effect reversed its earlier instructions to
Judge LaBuy, holding that complete divestiture is the only appropriate remedy,

The consequences of guch divestiture could be incalculably harsh. Forced
sale of auch magnitude would raise havoc with the market, even if spread over
the 10 years the Court allows. Distribution of the shares to Du Pont’s stock-
holders would subject these stockholders to & walloping tax blow, probably in
turn forcing a mass sale to pay the taxes. )

The Supreme Court dismissed these consequences as irrelevant to the central
lesve, which it deemed to be the public interest in assuring an absolutely
offective means of reatoring competition. It refused to give Judge LaBuy's
elaborately safeguarded alternative a try. But these consequences are not
Irrfl?lvan’tt. to the search for a just and equitable settlement of what is, after all,
aclvil au :

Du Pount's GM holdings went unchallenged for 80 years; the present case
has dragged through the courts for a dozen years more. The gundmds of
thousands of stockholder-owners are acknowledgely innocent of any wrongdoing.
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One imperative is congresslonal action to alleviate what now threateus to be
A grossly unfair tax burden. If the GM shares are distributed to Du Pont
atockholders (the most likely course), under present law thelr value would be
fully taxable as ordinary income. Yet plainly, the distribution would leave
Du Pont as a corporation 83 billlon poorer, and the vilue of i{ts own shares
cotrespondingly less; transfer of title would almplg mean that Du Pont's share-
holders would own their Qeneral Motors stock lrectlf rather than through
Du Pont.  For the Government to order such a distribution, then snatch it away
lltlhtnxea. is clearly confiscatory. It makes no sense either in economics or In
ethica.

What the Court has done, is done. But Congress can and should move
promptly to prevent a grave inequity which could bring economlc chaos.

fLoulsvilte (Ky.) Times, July 22, 1061)
A Famr DEAL rorR BTOORHOLDERS

Just §0 years ago BE. I. du Pont de Nemours & Co, lost an antitrust suit and
wan ordered to sell some of ita holdings in other explosives companies. In 1918,
using some of this plled up cash, Du Pont bought a big chunk of the stock of
General Motors, then a atmullng attomobile firm. In 1921, Du Pont bought
Bome more, giving it in all roughly 28 percent of GM's mtock. It paid for that
ptock approximuately $130 million; the stock now is worth around 83 billton,

A Pew weeks ago, at the end of another antitrust came, Du Pont was ordered
gytgh? Bttlpmme Qourt to diveat itself of its GM holdings, It sounds simple

ut {tisn't.

It Du Pont were to sell the stock onh the opeit market, even over an extended
period of time (the Court has allowed 10 {ears ), the market value of GM shares
certalnly would be depreseed. That Would be a loss not only to Du Pont and
Du Pont’s stockholders but to all who hold GM shares, .

Du Pont could, of course, ration out its 63 million GM shares among its
own shareholders. But under present law this dividend would be considered
onrdinary income and therefore would be subject to ordinary Income tax rates,
which in some cazes would mean virtual confiscation of the stock, :

This week Senator Willlams of Delaware, one of whose corporate constituents
fa Du Pont, offered legislative proposals that would ease the tax burden fof
Du Pont stockholders. The gomewhat complex plan has been worked out with
the Treasury Department, Willlams says, and presumably it has the approval
of the administration. We feel that Cougress ought to glive the proposal sympa-
thetic consideration. The Individual stockholders should not be penallzed.

[Washington, D.C,, Btar, May 24. 1061)
JUSTICE IN BLUNDERLAND

““We are asked, in essence,” said dissenting Justice Frankfurter, “to enter
Alice's Wonderland where proof is unnecessary and the governing rule of law
is ‘sentence first, verdict after.’” ‘ '

This is not all that will be found by anyone who follows the Supreme Court
into Wonderland, or, more appropriately, Blunderland. He wlill also find there
the trampled interests of a great many wholly innocent people who own stock
in Du Pont or General Motors—stockholders who are the victims of a neediessy
barsh and punitive judicial decision. :

In this case, the Court divided 4 to 8, with the majority opinion being written
by Justice Brennan and concurred in by the Chief Justice and Justices Black
and Douglas. Its effect is to require Du Pont to dispose of 63 million shares
of General Motors stock without regard to the effect on the market or the
stockholders. The Government, Justice Brennan said, “cannot be denied the
!amir {divesture] remedy because ecomomic hardship, however severe, may
result.” 4

In this summary fashion, the interests of the stockholders, numbering up to
& million, are brushed aside. Without proof of any actual restraint on com-
petition, the Court majority accepts the Department of Justice contention {hat

¢
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somehow, i1 the absence of divestiture, a restraint on competition might arise—
that on 4 speculdtive basis, the untitrust laws might be violated. To Eay the
least, this zealous concern for the public ifiterest is in striking contrast to the
comiplacency with which outr Government views the abuse of the public interest
by monopoly unfons operating with full sanction of law,

This suit was filed by the Department of Justice in 1949. Federal Judge
Walter LaBuy, after a long trial, ruled against the QGovernment. The Depart-
ment of Justice, he sgaid, "“failed to prove conspiracy, monopolization, a restraint
of trade, or any reasonablo probabllity of restraint.” In 1057 the same four
Supreme Court justices (with two justices dissenting) reversed the lower
court and gent the case back for further proceedings. Judge LaBuy was told
that he had “large dlscretion” in formulating an equitable judgment.

Another long hearing followed, and Judge LaBuy approved a decree which
he thought was equitable and which, at the same time, would prevett Du Pont
from exerting any stockholder influence on General Motors. Again the De-
partment of Justice appealed and again the Supreme Court reversed. Far from
having a “large discretion,” it seems that Judge LaBuy had no discretion,
Instead, he now is under instructions from the Supreme Court to see to it that
Du Pont gets rid of ail {ts GM stock within 10 years.

If Du Pont transfers its GM holdings to its own stockholders the stock will
be taxable as income at the prevalling matket value per share, Jud% e LaBuy
thought this might result in an overall tax and market loss of $6 billion to
stockholders of both companies. To permit this result to low from a punilive
decision would be unconscionable, gislation to provide some tax relief i1
the situation has been previously approved by House and Senate committees.
The Court’s inequitable ruling makes it imperatlve that this legislation’ be
revived and enacted ’

" {Des Molnes, Towa, Register, May 24, 1961)
Du PoNT-GENERAL MoTORS DIVORCE

Two problems arise out of the U.8, Supreme Court's ruling that thé Du Pont
Co. must divest itself of its 68 million shares of General Motors stock. -

One Is the company’s. How can it dispose of the stock with the least loss?
If the stock were sold in the open market, this would depress the market price
of General Motors stock, even though sales were spread out over 10 years, as
the dectsion permits,

The effect of the court's declston would then be that not only the Du Pont
Co. and its stockholders but other General Motors shareholders would be sub-
Jected to losses if they wanted to sell thelr stock.

The other problem is that confronting Du Pont stockholders. The company,
presuniadly, could distribute its shares of GM stock to each of its stockholders
in proportion to the number of DuPont shares owned. .

The Du Pont Co. is big enough and prosperous enough to withstand a $3 billion
reduction in 1}8 assets. The distribution of GM stock to Du Pont stockholders
would have a less depressive effect on the market price than sales in the market.

But Du Pont stockholders who receive GM stock would be taxed on that stock
at regular income tax rates. Under the present tax laws, they could not treat
the value of the stock as, a capital galn. For some stockholders in high tax
brackets, it could mean that as much as 50 to 85 percent of the value of the
stock would be pald to the Government in taxes. 1In addition, the value of their
DuPont stock would be reduced in proportion to the reduction in that com-
pany's assets. .

DuPont's ownership of GM stock dates back as long as 40 years. Some of it
was purchased in those early days for as little as $2.50 a share. Even if stock-
holders were taxed ounly on capital gains, the tax for some of them could be
burdensome.

There can be little question that the Supreme Court’s detision was based on
the simplest line of reason and justice. Disposal of the GM stock is the suorest
way to ellminate all pressure and influence the Du Pont Co. might exert over
General Motors to buy its products.

Except for the tax problem and its effect on investors, the Court’s ruling
could be heartily applauded. ' It does provide a legdl precedent in the enforce-
ment of the antitrust laws that should discourage the formation of interlocking
corporations that could create monopolies.
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Congress and Government tax officials can and should take stens to prevent
investors in both corporatious from being forced to hear the bruut of the
penalty for a situation that after 40 years has finally been held to be illegal.

The CraeMan. Any questions?
~ Senator Douaras. I just want to defer any questions until the
senior members of the committee have asked theirs.

Senator Lona. Could I ask yon something unrelated to this bill?
You are president of DuPont as T understand it.

Mr. GreeNewALT. I am,

Senator I.ana. Your company has developed a number of important

roducts and has a very extensive research program. Is this the

uPont Co. which has the patent on nylont _

Mr. GREENEWALT, Yes, it is,

Senator Jona. As a matter of financial bookkeeping, do you set
those patents up on your books based on what you estimate those
patents to be worth ¢ -

Mr. GreeNEwarr, No. We charge off research annually on each
of the patents. I think the patents are carried on the books at a
nominal value. I have a financial man behind me. Would you mind
if I asked him ¢

Senator Lona. All right.

Mr. GreenEwaALT. They are set up on our books, I am told, at $1,

Senator Iona. You just charge off the research program¢

Mr. GrerNEwaLT. We charge off the research program annually.

Senator Lona. Is that standard practice, so far as you know for
major corporations?

Mt. GreeNEwaALT. I believe so.

Senator Lona. If you were trying to arrive at the value of your
patent portfolio or someone wanted to know that, where would they
go to find that information? ) .

Mr. GreeNEwarLT. Senator Long, I think that is a question that
would be almost impossible to answer. Using the nylon patent as
an example, very shortly after we started our first manufacturing
unit, we had no idea at that time as to how far nylon would go,
whether big, little, or indifferent—whether or not it would fade out
of the picture very shortly.

If 3‘?\1 were to ask me to als raise the value of our nylon patents in,
say, the early forties I would, probably, have placed it at a much
:ﬂll:lle; value tdmnhit turned xxt tot;b: On the other l}and, Ehehother

ing frequently happens. patent issues to you for which you
have the highest hopes and it turns out to be no good at all,

So, if you tried to appraise a patent at the time you are hopeful
go&-i 1t.] you might put a very high value on it. It is reslly very

ifficult.

Senator Long. My thought about the subject, in trying to explore
the patent field in various connections has been that it wonld be
interesting to know just what the people who hold some of the more
valuable ts think they are worth. The answer to that, as I
understand it, is that 1you people do not attemqt to assess that value.

Mr. GreeNewALT. It is a thing that you really do not assess until
after the fact. You have to do it then. That is the difficulty. If
we were to assess our nylon patents now, of course, we would put &
very high value on them, because it has been a most successful develop-
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ment. On the other hand, there are other patents which we might
have appraised in the initial stage equally valuable but, actually,
were not worth a cent, as it turned out, commercially, '

Senator Lona. Thank you.

The CuAtrRMAN, Are there any further questions?

Senator Dovuaras. First, let me say in case you have any doubt
about it, that you have a very fine reputation not only as a business-
man but as a citizen. I know that you cherish that reputation very
much. And it has been of value.

I wonder if you would tell us something about Christiana.

Mr. GreeNEwALT, Shall Istart at the beginning?

Senator Dovaras. If you will, please, tel%us roughly.

Mr. Greenewarr. I think it might he interesting to you. .

Christiana was formed in 1914. And, as you recall, this was in
the beginning of World War I but before the United States wag in-
volved in that war. At that time, the principal stock of the Du Pont
Co. was held by three cousins, and one of them Coleman Du Pont
ap}fared at that time to have lost his interest in the Du Pont Co. as
a chemical manufacturing enterprise and was turning his energies
elsewhere. At that stage of World War I, we were very important
suppliers of munitions to the Allies, and they were grea {lconcemed
that Coleman might try to sell his stock and that 1t might fall into
unfriendly hands. So, to avoid that difficulty, the other owners who
were concerned in the business formed Christiana in order to give as-
surance to the Allied military commissions that here was a block of
stock which would control the Du Pont Co. activities, so that what-
ever Mr. Coleman Du Pont did with his stock, it could not fall into
unfriendly hands.

Senator Kerr. It could not affect the control of the company.

Mr. GreeNEwALT. That is right. o

Senator Kerr. Or permit the control of the company to fall info
such hands. L. . ,

Mr. GreenEwaLT. That is right. So this is the reason for the
beginning of Christiana.

glince 1at time more or less the company has stayed more or less
as it was. The interest in Du Pont has been, I think, as it was
initially. It owns about 80 percent of the stock and then quite a num-
ber of years ago it began to be traded on the market, so that other
owners besides members of the Du Pont family came into being.
Actually, over the years, it turned out to be a favorite investment for
charitable endowment funds, The value of the shares was very high,
until the recent stock split. College endowment funds would buy it
simply because it was Du Pont at a discount and they were quite
willing to hold on forever if need be. . ‘

I think that is why such a large qergent'age.of the outstanding stock
of Christiana is held by charitable institutions, something over 10
percent. Then this year the stock was split 8 for 1, so, of course
the market price is less than the market price of Du Pont. It hag
roughly speaking, one share of Du Pont back of it. Since that timé
the number of stockholders has grown by leaps and bounds. I believe
the last figure is something like 8,000. X _

: S;anat_or Douaras. That has happened in the last 2 months has it
not :
St

N
75117—61——7
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Mr. GreeNewaLT. Before the stock split the number of stock-
holders, if my memory servez me correctly, was about 4,000.

Senator DougrLas. Yes, sir.

Mr. GrrenEwaLT. And since the stock split the number has vir-
tually doubled. Since the value of the stock has gone down and at
$190 a share many more people can owx a share, ‘

Senator Dougras. Who are the officers and directors?

Mr. Green~wart. It has a board of directors of which I am a
member.

Senator Doucras. Could you give me the names of the other
members

Mr. GrReeNEwALT. If you will let me scratch my head a minute.

Mr. Henry B. Du Pont is the president. Mr. Copeland is on the
board. Mr. Walter S. Carpenter is on the board. Mr., Robert Car-

hr}he.r, who in connection with his other interests, manages the

illies,

Senator Kerr. Manages what ?

Senator Douaras. That is not much of a recommendation,

Mr. GrReeNwaLT. Manages the Phillies. |[Laughter.]

Here we are. I have been handed the complete list.

Mr. Henry B. Du Pont, Mr. Ellison Downs, Mr. S. Hallock Du
Pont, Mr. Baﬁard Sharp, Mr. Pierre S. Du Pont, Mr. Irenee Du Pont,
Jr., Robert R. M. Carpenter, Jr. This is the Phillies Carpenter.
Mr. A Felix Du Pont, Jr., myself, Mr. Lamont Du Pont Copeland and
Mr. Walter Carpenter, who is chairman of the Du Pont Co. board.

Senator DoueLas. I hope you will not regard this question in any
sense as invidious.

Mr. GreeNewaLT. No, sir.

Senator DouarLas. May I ask to what degree is Christiana primarily
a family holding company for the members of the Du Pont family?

Mr. Greenewart. Well, I do not think it is quite correct to charac-
terize it as a family holding comgany. Actually, it came into being
for the reasons I have outlined. Because of deaths and distributions
ownership of the stock has become widespread. There are many
members of the Du Pont family that own no Christiana stock, whose
ownership is Du Pont stock, so it is reu.II)"r[l I do not think, fair to
say that 1t is a family holding company. There are many members
of the family that own Du Pont stock directly, and their ownership
of Christiana would be just a hapﬁenstance.

Senator Doveras. Of course, the Du Pont Co. has many branches,
and branches have many twigs and so forth and so on.

Mr. GreeNEwALT. Yes, )

Senator Doucras. Have you ever made an estimate as to the pro-

rtion of Christiana stock which would be held by members of the
amily so-called ?

Mr. GReeNEwALT. I think that has been done. I am sure that has
been done in connection with our little quarrel with the Department
of Justice. ‘ .

If you would like to have it, I could dig it out and send it to you.

Senator Dovaras. Thank you very much.

Mr. GreenewAarLT. We will leave it that way.

Senator Douaras. This leads up to the following questions I wanted

to ask.
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The Treasury stated this morning that in the petition which you
filed on the 1st of September in court you did not make provision
for the passing through of the General Motors shares to the stock-
holders of Christiana, and that if your petition were to be granted
by Judge LaBuy it would then be possible for Christiana to retain
these shares itself.

Mr, GreeNewALT. I was wishing as I listened to the questions on
this earlier today that I could deal with that, because I would like
to have clarified this situation. Perhaps I may do it now.

Senator Doucras. I shall be glad to have you do so.

Mr. Greenewavrt. This Brogosed judgment before the court in
Chicago is on behalf of the Du Pont Co. It simply tells Judge L.aBuy
how we would propose as E. 1. du Pont de Nemours & Co. to conform
to the judgment of the Supreme Court.

I might sa{ that in our plan as submitted to the court in Chicago
no individual stockholders were mentioned, whether corporate or
otherwise.

Senator Douaras. I understand.

Mr. GreeNewaLT. We thought it was completely inappropriate for
us, E. I. du Pont de Nemours & Co., to suggest to the court in Chicago
what any of our stockholders should do with the General Motors stock
once received.

Senator Douaras. I am not saying that. I am not saying that. I
am merely trying to get to the point——

Mr. GreeNEwALT. But the point is that we were making no sugges-
tions with respect to any stockholder. You see, there is the other
curious thing here, Christiana is not, in fact, a defendent. I under-
stand that the legal term is that they were held in the action as a
party in interest. Presumably the Justice Department, in its proposal
to the court in Chicago, will deal not only with the proposal that the
Du Pont makes with respect to its problem, but will deal, also, with
what they think the court should de¢ree with respect to what Chris-
tiana does with the stock it may receive. But you see, strictly speak-
i{xg, as I understand the legal situation, Christiana is not now before
the court.

Senator Dovar.s. I understand that. Some speak of duplicity
in this matter. I do not quite see it. I am merely saying that since
your proposal does not carry with it a provision for a pass through
of General Motors stock to the stockholders of Christiana, if it were
to be put into effect by Judge LaBuy, there would not be such a pass
through, and in that event the taxes the Government would collect
from the divestiture to Christiana would be between $120 miilion and
$136 million less than if such provision were in it.

Mr. GreexEwALT. That is correct.

As I told you, all of the estimates have been on the presumption
that the results in Chicago would be for Christiana to pass through
the stock. If that were not so, then the total revenues under the Boggs
bill would be $248 million; in other words, of course, there would
be the tax on Christiana that it would have under the ‘Boggs bill on
the receipt of the shares; but there wonld be nothing further. I have
rationalized that, sir, only on this basis, that if that should be the
outcome it will be because no one has been able to persuade either
the judge in Chicago or the Supreme Court, if it goes that far, what
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Christiana is guilty of anything that warrants punishment. So in
that case, Christiana takes a position aloniwith many other corporate
shareholders in E, I. Du Pont de Nemours & Co.

Senator Douaras. This difference arises from the difference in
treatment accorded to individuals as compared to corporations.

Mvr. GREENEWALT, Yes.

Senator Doueras. Between individual shareholders and corporate
shareholders as we have developed this morning and this afternoon.
In the case of individual shaveholder they pay a tax on the capital

ains, and in the case of corporations, they pay a tax on the basis of
the corporate dividends, the intercorporate dividends.

Mr. GreeNEwaLT. Yes, .

Senator Douaras. And this creates a financial inducement to retain
the General Mutors stock in the corporation rather than to pass it
on to the shareholders, because the rate of taxation is 7.8 percent
com{mred to the general average, rough(l{y, of 25 percent.

: Mr. GreeNewaALT. On the other hand, the potential liability is still
there. -

Senator Dovaras, I see. This is a suggestion which was made
this aftenoon. Why not tax both on the basis of capital gains—
and appiy to the corporation the same principle of capital gains that
you apply to the individual. In that event it would not matter
whether the stock is retained by Christiana or passcc on the stock-
holders. They will Wy 95 percent as capital gains in either case.

Mr. Gresnewavrt, Well, I heard that colloquy this morning. As
.you can imagine I heard it with a great deal of interest. The point
that you make may have philosophical logic; nonetheless I would
ask you to look at it this way : The Congress in its wisdom on general
revenue matters has written the tax laws as relating to intercorporate
transfers of property of any sort in a certain way. This produces
a certain tax result. For example, the present law, today’s law, if
the Du Pont Co. voluntarily—not under any antitrust divestiture—
would pass on to Christiana X shares of General Motors stock under
the present law the tax on each share would be 16 cents—this is the

present law—
Senatfr Dovuoras. That is the proposal of last year and it was the
ro
P Mr. Greenewart. This is not a proposal—this is the law as it is
today. I am not proposing anything. I am just simply reciting
what the law is.

Senator Douaras. That is as the bill is,

Mr. GreeNEwALT. As I understand it, sir, the present law—Mr.
Stam is the exs%ert here—the present law on intercorporate stock divi-
dends passes shares of General Motors stock at, roughly, 16 cents a
ghare. This is the law. I have no comment on the law. That is just
what it is. . i )

What you seem to be suggesting is that in these special cases, sir—
T Ao not understand you to say that the general law should be revised—
I understood you to say that in these special cases there was merit to
the notion that the tax on the passing from Du Pont to Christiana
should be at the capital gains rate. And to this I must object. The
effect of that is that you take the tax under the present law cn shares
passing from Du Pont to Christiana, a distribution which could be
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made on & completely voluntary basis, and you say, “No, 1 am Eomg
to multiply that by a very large factor, from 16 cents to $11, in eti~ct.

This would seem to me to sirgle out a particular class of shareholders
for special and very severe punishment, over and above what he could,
under the present law, do. What you are really saying is, if I can
introduce some philosophical logic, sir, that you are considering for
individual shareholders a solution to their problem which at worst
brings in no additional tax over the plan we have outlined. You are
sin ﬁ?lg out the corporate shareholders and saying that those fellows
ought to pay nearly 100 times as much tax as they would be subject
to under the present law. This is another way ot looking at it, sir.
The position I took on the original section 2, which was a general
change in the tax laws affecting intercorporate property distributions,
wag this: It would seem to me that if the Congress felt that that was
better tax legislation, I would have no opinion. _ L

On the other hand, the thing that I do have an opinion on is singling
out one type of shareholder and increasing the.tax upon that one
class of shareholder hundredfold over what he would ordinarily
pay. That, I think, is inequity. L

genator Dovaras, You see, the situation that we deal with is this,
that, roughly, Christiana paid about $2.16 a share, and over the
passage of 40 years the value of the General Motors stock has gone
up to something like $46 a share. They bought it for $2.16, or there-
abouts. There has been a gain of, approximately, $43. I regard
that as a capital gain, but under the present law, which I think is
ineqluitable, it is 52 percent times 15 percent of the original price. This
would be onlfy, as you say, 16 cents a share. I think that is something
of a sense of injustice to a t many of us. I rather compliment
the Senator from Delaware, Mr. Williams, for votinﬁ against it.

May I jIl‘ISt go on? But this is the problem with which we are
dealing. There is a huge capital gains here to individuals and to
corporations. This bill does not purport to change the general law.
It singles out this antitrust divestiture case for special treatment and
I see nothing more objectionable in applving the capital gains treat-
ment to both than in changing the basis of the assessment from original
cost to present value, making a change in both cases. What I am
trying to say is that if you get at the realities of the case, what has
happened has been an accretion in capital value.

~et me say that I would be opgosed to taxing it as ordinary income.
It has been said that this would yield, approximately, $1 billion in
revenue. I think that would be too severe. Yet, if the present law
gontir.léles, that would be, approximately, the total tax which would

e paid.

Mr. GREENEWALT. Yes.

Senator Douaras. I mean, unless you develop methods to—I will
not say evade, but to avoid this—and I think that would be unfair.
I want to make it clear that I would not tax this as income, but I
do think it is a case of capital gains. And if it is a case of capital
%ains, why should it not be afplied to the corporation as well as to
theindividual ¥ Thatis what Iam sayinﬁ.

Mr. GreeNeEwALT. If you stay on the philosophical gambit, Senator,
you are proposing this, a change in the general law if the property is
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transferred to corporations. There would be a basis of argument
there. Thisisnot what is being done.
- What you are doing, in effect, is to say that corporations ordinarily
‘ma, Eass property to their corporate shareholders under the present
law, but in the case of divestiture under the antitrust law the corpora-
‘tion must pay 100 times the tax that we would pay under the present
law, If ljylou are talking about a change in the general law, then we
might still have an argument, but it would be an argument in princi-
gle. But the thing that I object to is leaving the present law alone,

ut smghng out a given class of shareholders i in dlvestlture cases for
particularly harsh treatment.

o?egxatotilr yuaLA8. I think it is true tlhat we xrlxovebforwu.recz1 in }aw
not by changing great sweepmg general principles, but we edge for-
ward step by step in specific cases and t ﬁ)en gradually when a prec-
edent is established in one field, if it demonstrates it 1s correct, then
apply it elsewhere. This is the whole history, I think, of the growth
of the common lsw. I 866 NO Teason why it sixould not be app ied to
the tax law. oo

Believe me, to change the whole tax structure of this country would
be outrivaling the labors of Hercules. -

Mr. GreeNewarr. I am sure of that. I stlll stlck to my guns, I
know you expect metodoso. -’ c

Senator Douaras. I appreciate the oourtesy of your answers,

- Senator Bennerr. May I make a comment as to the question:

If I understood it correctly, the Senator would like to_require
Ghrlstlana to pay capital gains on the stock it receives from Du ont.

: Senator Douaras. ‘That it receives from General Motors.

. Senator Bennwrr., Thatis, 25 percent. -

Senator Dovaras. I do not know whether it would go through
Du Pont. It might well go dlmctly from General Motors

- ‘Mr. Greenewart, No.'

Senator Bennerr. Du Pont owns the General Motors stock. It
has to divest itself. It has to turn over a certam amount of that
stock to Christiana. e o

Senator Douoras. Yes.

Senator Bennerr. It is my. understandmg you thmk that when
ghut stock passes from Du Pont to Chnstmna 1t should be to.xed at

5 percent. .

ator Douaras. I am not sayin that it should be taxed twice. ' 1

am saying that the capltal gam of some $48 should be taxed at the
oaplta gains rate.

SenatoanNmr By whom ¥ - e S

Senator Douaras. oever receives 1t U

 Senator BexNerr. That is Christiana in thiscase, - - i

. Senator Doveras. In that évent I would not, as I say, tax Du Pont
lf it served as an'intermediery; ' -

'~ Senator Bennerr. Du Pont is the xmtxaton-—it owns the stock If
Du Pont is not involved-— -

Senator Dovaras. If it is )ust 8 question a8 between Ghrxstxana and
the stockholders—

‘Senator Bexnerr. I am talhn%kabout Du Pont and Christiana.

" Senator Dovucras. I prefer to talk about Christiana and the stock-
holdors of Chnstmana, b.nd to glvp you an assurance that I would not

-

!
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favor any measure which would apply two sets of capital gain tuxea.
I only want one capital gains tax, that is all.

Senator Bennerr. The point the Senator is trymg to make is that.
if we should change the law with respect to Christiana and require
that Christiana pay a capital gains tax of 25 gercent on its gain, the
difference between Christiana stock and General Motors on the current
market—then if Christiana is not allowed to pass that onto its stock-
th;oldera it would have to pay, not capital gains, but the normal income

X rates.

Mr. Greenewary.  That is correct.

'Senator Bexnerr. That would be a tremendous thing,

Senator Douaras. The capitsl gainstax would be the same whether
it passes through, or ¢ . ot. pass throug and let, Christiana make
the decision as.to which it is going to do, becaime_there would be no
tax advantage atached tp either ote, and t.hey WO d cone;der this
simply from thestandpoint of conye 2.

ator BENNETT. i
the stock to its 8

thxs were
kh olders

would be/on the b

Senatgr DouaLas. ¥ n 115
toacce a]argepomono 5 Dgggs bill which ¢ capital
gi? atment, as I undgrpis to indivi I merely t

t in mydud 2rt as of ftlis Jgmen 3_gam ptal ga i\ treab-
ment shoul te tTong :

that wq hold to the p osh
an improvement 4ver thg

nct impro ement,
and I on\ly hope that, %

| ? pgic by applying the

capital § ms treatment to corperations\as well gs to. lnn uals.
tlsw at I am saying. 0 N ‘ :
CHAIRMAN. reenew it. -
, .GREE WAL';'. ‘
_The Cn: .. The n e M,r Sumner P Emerson oi

Morgan Stanle Co., New York City.

STATEMENT 01‘ SU R B, EHEBSON,YK : ,AN S’I'AHIEX & 00.,
: N B NY..
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gut, firm has been retained since 1957 to advme the Du Pon& Co.

wnt ) Tegar to stima market, eﬁea:ts of various p;'oeedures ‘
which | u_Pont. Co. may, chaose opt or my
adopt under: the, divestiture prqceedmgs held hy

district conrt of northern Hlingis in, earl 195 qre Judgo
% % for Du Pont as.to the. probeble e ect on the

pnce o ita.common stock and on the manrket price of: nera otom
common - stock rcasq the, eourt were to adopt tha partmu ar. ta
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- distribution plan which had been submitted to it by the Antitrust
Division of the Department of Justice.

You are already informed as to_the Chicago hearings. The De-
partment of Justice there proposed a divestiture which would have
provided annual distributions to stockholders over a 10-year period
of an aggregate of about 43 million shares of General Motors stock,
and annual sales for the accounts of certain stockholders of their
share of the allocations, aggregating over the period an additional
20 million shares. :

The Commissioner of Internal Revenue ruled that the distributions
to Du Pont stockholders under the plan would be taxed as dividend
income. In the case of individual shareholders, the tax would have
been based on the market value of General Motors when distributed.
' An independent research organization, after a thorough samplin
of Du Pont stockholders, testified that there were about 230,000 indi-
vidual beneficial owners of Du Pont common stock, including benefi-
ciaries of trusts, and that their aggregate taxes on the General Motors
received by them would have been in the area of $800 million over
the 10-year geriod. This was on the assumption that General Motors
would then be selling for just under $40 a share. These figures would,
of course, have varied upward or downward, depending upon the
market value existing at the time of distribution.

" In addition to the approximately $800 million of taxes on indi-
vidual shareholders, there would have been other taxes, such as income
taxes to corporations and capital gains taxes on the stock that the
trustee would sell. The aggregate taxes payable over the 10-year
period would grobably have been in the area of $1 billion. I wish
to emphasize that these estimated tax consequences were those which
would have been incurred only under the specific plan proposed to
the Court by the Department of Justice and are no longer applicable.

The Supreme Court in its decision of May 22, 1961, ordered that
Du Pont divest its holdings within 10 years, but did not endorse the
glan of total distribution originally proposed by the Department of

ustice and did not specify the manner in which divestiture should
be accomplished. It is thus fair to believe that Du Pont will be given
broad freedom, as suggestedolzly the Department of Justice to the
Supreme Court, in the method, or methods, of divestiture that it
decides to employ, and its proposed plan of divestiture filed with the
district court at Chicago on September 1, 1961, is on this basis. A

A number of different methods of divestiture presumably will be
available to Du Pont, and it will be free to choose from them or to
use any combination of methods that seem wisest in the light of condi-
tions that then exist.

Mr. Greengwalt has indicated some of the methods available to Du
Pont, and his'estimate is that the total tax that would be payable
under }mesent‘laws by Du Pont and its stockholders would be in the
area of $330 million. It has been estimated that these taxes payable
under H.R. 8847, as amended, would be in the area of $350 million.
* It would appear therefore that the Treasury has little to gain or
lose in direct taxes from Du Pont and its stockholders whether or not
the mposed bill is enacted. The public, however, particularly the
280,000 beneficial shareholders of Du Pont and the nearly 850,000

, . '

?
5
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common shareholders of General Motors, have much to gain' from its
enactment. They would be helped in two ways: ‘ .
First, all of the great uncertainties that hang over the present and
prospective shareholders of both corporations should be cleared
up in 5 years instead of in 10. )
I testified in Chicago that under the distribution plan then before
the court the estimated market shrinkage of the stock of Du Pont
would have been at least 25 percent and that of General Motors 20
to 25 percent from prices that would have otherwise prevailed. This
would have meant aggregate market shrinkage of over $414 billi
assuming market value of $215 for Du Pont,and $50 for Genera
Motors. This estimate shows the magnitude of the uncertainties that
the shareholders have had to face. |
This case was initiated in 1949 and from then on the stockholders
of both Du Pont and General Motors have been faced with unusual
uncertainties in analyzing their investment positions. Since June
1957 when the Supreme Court first reversed the district court, these
have been magnified. Du Pont stockholders have not known the
tax to which they would be subjected nor the market pressure that
such taxes would produce. General Motors stockholders have not
known how many shares of their company would be offered in the
market and what effect this would have on the market price of their
holdings. These uncertainties will surely continue until divestiture
is completed. : -
These uncertainties were shown by the market actions of the two
stocks at the time of the recent Supreme Court decision handed down
on Monday, May 22. I think you will find most interesting the dis-
cussion of that ga.y’s market which ?;igared in the Wall Street Jour-
lfml of the following day. I would like to read these paragraphs
rom it : :
Stock prices ended with a decline yesterday reversing a morning advance,

after the Supreme Court ruled that Du Pont must get rid of its 63 million

shares of General Motors over a 10-year period. * * ¢ ‘
Sharp moves in Du Pont and General Motors stocks accounted for much of

the wide fluctuitions in the Dow-Jones Industrial average from hour to hour
yesterday. The selling in these two issues during the afternoon, however,
spread throughout the general market late in the day. * * * ) ’

Du Pont common opened at 223, 3 points above Friday's close, and worked
up to a 1961 high of 220%; by 12:20 p.m., apparently in anticipation of a Supreme
Court decision that would have allowed the company to divest only its voting
rights to GM stock. When the Supreme Court ruling that Du Pont must totally
surrender its GM shares was published, Du Pont stock quickly sank from

22914 to 212, - Lo
I agree with the reasons attributed to this sellinvf which continued
less spectacularly for the following 3 days. On imrsda.y, May 25,
Du Pont closed at 20734, off 2134 points, or over 9 nt from its
Monday high. General ,Motors, which went through similar gyra-
tions, hit a high on Monday of 4914 and closed 8 days later at 44, down
5‘}/2 ]{)omts or 11 percent from its price just before the announcement
of the Court’s decision. - These price reactions show how investors in
.general feel about the impacts inherent in this divestiture. D
+ If the divestiture period can be cut at least in half, as would seem
‘probable under the proposed legislation, the enactment of H.R. 8847
would in this respect alone have a constructive effect on the positions
of all of the stockholders of Du Pont and General Motors. Since {he
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companies concerned and the market values of their stocks are very
large, and since the holdings of their shares are widespread amox}%
investors, it seems to me fair to believe that enactment of the bil
would have a constructive effect on the general market and on our
economy as a whole. .
The second and most important reason why the enactment of this
bill would be helpful is that divestiture under present laws, even
though Du Pont is given freedom to choose the method or methods,
is bound to inyvolve substantial impacts on the market values of the
stocks involved, ﬁarticularly on General Motors. It should be again
emphasized, as Mr. Greenewalt has already pointed out, that, like
the Du Pont stockholders, the General Motors stockholders had abso-
lutely nothing to do with this case but suffer from it.
There is no historical yardstick by which one can measure the com-
bined market effects of gividend payments, exchange offers and out-
riﬁht sales involving the divestiture of 63 million shares of stock
which now have a market value of about $3 billion, even though it
would be spread over a 10-year period. The values involved have
no precedent and market conditions over the 10-year period are bound
tovary. : ‘
In spite of this, some reugh idea of the market effects of divestiture
‘under present laws can be formed.
~Almost any step that Du Pont takes to divest 63 million shares of
QGeneral Motors, in the absence of remedial legislation, will affect
the market value of both Du Pont and General Motors. To the extent
that Du Pont distributes General Motors stock in lieu of some of its
cash dividend, Du Pont itself will suffer marketwise, since investors
prefer dividend payments in cash to those payable in the stock of
another corporation. Dividends in securities are not spendable unless
the securities are sold, and this involves bother, costs, and accountin
roblems. Some holders would sell Du Pont to avoid the t>x an
egal questions that will arise under divestiture. Many of the General

otors shares distributed as dividends will have to be sold to raise
funds for taxes or for living expenses. Some stockholders may sell
the General Motors shares received because they already have such
holdings or prefer not to be direct investors in the automobile busi-
ness. I estimate that 30 gercent of the General Motors shares dis-
tributed as dividends will be rather quickly sold by the recipients.

.If an offer is made to exchange General Motors for outstanding
common or preferred stocks of Du Pont, it will require some premium
in market value of General Motors shares to be successful, since share-
holders can at any time make the exchange by selling and buying in
the market. ' ,

- In other words, by selling Du Pont and buying General Motors.
_ In the case of exchange offers, the shareholders of Du Pont who
do not exchange will have given up part of their equity by reason of
the premium offered. In such exchange offers arbltraiers would be
active in the market buying. Du Pont and selling the equivalent
General Motors represented by the offers, ;
. Mr. Greenewalt has indicated that around 85 million shares of
General Motors might be sold directly by Du Pont. New buyers
would have to be found for these shares of General Motors, a task
whose size has no precedent in éur financial history. Eventhough

14
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these are sold in an orianized way through a nationwide underwriting
group, there would be heavy market impacts involved as well as selling
costs, and these impacts would hang over our securities markets for
10 years.

s a result of all such sales and distributions of General Motors
stock Du Pont would generate large amounts of cash, even after allow-
ing for the capital gains tax involved. Such cash could not easily
be put to use. The sum of these losses to Du Pont stockholders from
premiums, lower prices on sales of General Motors and costs of sales
and of putting the resulting cash “to work” would, I believe, asgregata
in the area of $500 million which would, of course, be in addition to
the taxes that would have to be paid.

There would also be a loss to the shareholders of General Motors.
In 1960 the volume of General Motors sales on domestic stock ex-
changes was nearly 9 million shares. If 9 million shares of General
Motors stock continue to be sold annually and because of the amounts
being distributed and sold, General Motors stock were to sell in the
market for $5 a share less than it would otherwise have sold, and I
personally feel that this is a conservative estimate, the losses imposed
through lower selling prices on sellers of General Motors, apart from
Du Pont and its shareholders, would be somewhere in the area of
$400 million over the 10-year period. This is after allowing for the
fact that some of the shares sold would also have been bought-at
pricesreduced by the impact. : Lo
. A reduction of this magnitude in these selling prices of General
Motors, I might add, would cost the Treasury about $100 million
in capital gains taxes that would otherwise be payable, and this re-
duction is not allowed for in Du Pont’s estimate of the taxes payable
under present laws. : - oo ,

Thus the realized losses to holders of Du Pont and of General
Motors from a divestiture under present laws, in addition to the
applicable taxes, would aggregate about $900 million.

he market impact on the holders of General Motors not held by
Du Pont who do not sell would cause a market shrinkage in the value
of their holdings of one billion to a billion and a haif dollars. This
development could shake investors’ confidence, which could well have
an adverse effect on stock prices generally. This would be defla-
tionary, to put it mildly. : ‘ g Ca

Even though all of the above figures are necessarily estimates, they
are adequate to show that divestiture under present laws would
extremely costly both to the 230,000 beneficial stockholders of Du
Pont and to the 850,000 of General Motors. These would ‘include
50,000 employees of Du Pont and many thousands of employees of
General Motors. In making these estimates I have not allowed for
unforeseen adverse factors that might be present, such as_strikes
against General Motors or poor years in automobile sales. Under such
circumstances, the losses would ‘be definitely greater. . = -

If H.R. 8847 becomes law there would be some market impact on
General Motors, but it should be materially smaller and it should be
felt over a significantly shorter period of time. Under H.R. 8847,
the stockholders who would become subject to a capital gains tax,
based on the presont market value of General Motors, are those whose
Du Pont shares have a cost basis of about $60 or less. In number
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these represent a minority of the shareholders. Based on current
market values, the total estimated tax bill of $350 million is equiva-
lent to over 7,500,000 shares of General Motors. Not all shareholders

facing a capital gains tax will have to sell General Motors shares to
‘raise the funds required to pay the taxes. Many will meet this obliga-
tion out of other resources. Some will sell their General Motors
‘because they already have enough or do not wish a direct investment

in automobile manufacturing.

1 believe that the aggregate selling of General Motors from a
-divestiture under IL.R. 8847 would be less than one-quarter of that

which would take place from a divestiture under present laws, and
this is why, gentlemen, I hope Con, will enact the bill. Also,
.with o shorter divestiture period and a clear picture of the problems
facing Du Pont and General Motors, there should be more buyin
'Interest than if the bill is not enacted, and to me this factor has rea

Importance, '

rom the point of view of Du Pont’s shareholders, obviously the
most favorable solution would be for them to obtain their 1.37 shares
of General Motors without any recolgnized Iguin or loss, which would
‘be similar to divestiture under the Public Utility Holding Company

Act of 1935 and the Bank Holding Company Act of 1956. They
-already own this stock indirectly, and such a solution would simply
mean that the ownership, instead of being in the form of one Du
Pont share selling now around $225, would be in the form of 1.37
shares of General Motors selling at about $60 in the market, plus
a share of Du Pont having a market value of around $165.

It seems probable from the estimates made that the enactment of
-HLR. 8847 would not decrease the tax revenues of the Treasury. Since
the enactment of the bill would greatly accelerate the completion of
‘the divestiture and result in the avoidance of loss of values running
into very substantial figures, it is my earnest hope that your committee
will recommend the bill and that in due course it will be enacted into
law. H.R. 8847, based as it is on the concept of return of capital
‘in connection with & compulsory divestiture, in my opinion is a great
im'grovement over existing law,

he CaairmMaN, Thank you very much, Mr. Emerson.

Senator Dovaras. Mr. Emerson, on your argument in part it seems
to hinge upon your belief that H.R. 8847 would cut the divestiture
‘period approximately in half. :

Mr. ExersoN. At least in half, yes, sir.

" Senator Doucras. And it is so stated in your memorandum,

" Mr, EmMersoN. Yes, sir. o
" Senator Douaras, May I ask what the basis of this assumption is?
. Mr, EMersoN. It is my belief that it could be done without undue
‘impacts in a period of & years because much less stock would reach
the market. And my belief is that if this bill is not passed the Du
Pont Co. would certainly take 10 years in which to complete the
divestiture; they would be very foplish if they did not.

Senator Doucras. Is this a general impression, or do you have
.specific reasons for this? L |
.~ Mr. EarersoN., Well, I talked with officers of the Du Pont Co. who
feel that in the circumstances gutlined they could do this in 5 years.

¥
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. Senator DouaLas. You are not producing any new evidence asidé
from the statement Mr, Greenewalts)'-as made? 1

Mr. Emerson. No, sir, I am not.

Senator DouerLas. Now, you say :

To the extent that Du Pont distributes General Motors stock in lfeu of some
part of its cash dividend, Du Pont itself will suffer marketwise, since investors
prefer dividend payments in cash to those payable in the stock of another
corporation. ‘

Mr. EMERSON. Yes, sir. ' S

Senator Doueras. Now, we had a long argument in that matter
today. And I brought this up as a possibility that in this way Du
Pont would be able to reduce its tax liabilitly. The Senator from
Oklahoma said that section C on page 7, I believe, of the bill would
directly prohibit this. Now, you evidently think that this is & i-
bility, because you say that to the extent that Du Pont distributed
General Motors stock in lieu of some of its cash dividend. ‘ ;

Mr. EmersoN. That is assuming that the Boggs bill is not passed.

Senator Doucras. That the Boggs bill is not passed ¢

Mr. EmersoN. Yes, This discussion on page 6 is all prior to m
discussion of what the situation would be were the bill to be passed.
- Senator Doueras. Thank you very much.

The CraAlRMAN. Any further questions?

Thank you very much, Mr. Emerson.

The next witness is David Schenker.

STATEMENT OF DAVID SCHENKER, NEW YORK, N.Y.

. Mr. ScHENKER. I am a practicing attorney at 217 Broadway in the
city of New York. '
- And I am & new voice in this hearing. My brother and myself
own 1,500 shares of the $3.50 preferred stock of the Du Pont Co.
And I have read all the testimony before the House, and I have sat’
here and listened attentively, and I have heard not one word what
the effect of this legislation is going to be on the preferred
stockholders. : o
Now, when my brother and myself bought this stock we were not
buying a missile stock and we were not buying one of these hot
over-the-counter issues; we were buying a stock which was rated
triple-A, and a stock which the asset coverage, by reason of the
Du Pont-General Motors holding alone, was $1,600 a share, and by
reason of the income coverage from the dividends of General Motors
alone was 12 times the requirement of the preferred. S
Senator Dougras. Do I understand that your 1,500 shares of Du-
Pont is worth $1,500 apiece ? , | o
$ Mr. SoueNgEeR. No, my 1,500 shares of Du Pont have a market of
120,000, .. - " ,
Nc’:w,‘ I bought this stock because I was buging a stock which ¥
thought had security which was as good as & U.S. bond. Here it is
covered merely by the assets—and by the assets I mean the General
Motors stock, $3 billion worth—the coverage on the preferred stock
by reason of that fact alone was $1,500 a share. 'And I will discuss
that in a little move detail hereafter. And I had this tréemendous

AR
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ilgxco;ne coverage derived from the General Motors stock held by Du
ont.

Now, I was not the only one who bought these preferred stocks on
that basis. The fact of the matter is, there are 1,688,850 shares of pre-
ferred which is selling at $103, and there are 700,000 of the $3.50
preferred which is selling at approximately 80, 82. So that the
aggregate market value of the preferred stock is a quarter of a bil-
lion dollars. That is what I am talking about. And it is carried
on the books of Du Pont at $238 million, $100 a share.

Now, this preferred stock has been outstanding the entire time that
the General Motors stock was in the portfolio of Du Pont. Du Pont
acquired its General Motors stock in the period from 1917 to 1919,
and these preferreds were issued in 1937 and in 1939.

So that you have got people who, in reliance upon the presence of
this General Motors stock, were making an investment for their old
age and for their security.

Now, what are we confronted with ¢

The common stockholders come in and say that they are compelled
to make the divestiture of the General Motors stock owned by Du Pont
and that a grave injustice is going to be done them by reason of the
fact that the Du Pont stock marketwise will be depressed and that the
General Motors stock will be depressed.

Senator WirLiams, Would you yield for a question, Mr. Schenker?

Mr. ScueNker. Surely.

Senator WiLtiams. I do not quite follow you.

In what way would the enactment or the failure to enact this bill
influence your preferred stock # )

Mr. ScHENKER. In this way, Senator: Immediately $3 billion
of asset coverage is taken away from my preferred stock. Not only
is $3 billion of the asset coverage taken away, but the earnings
coverage derived from the dividends received on the G.M. stock 18
being taken awag. L .

Now, when I buy a preferred stock, I am buying it not simply for
a boom period, I am buying it because 1t is covered by $3 billion of ap-

arentl]g readily marketable security, the General Motors stock owned
Du Pont.
ySenator WiLrtams. May I ask you this question ¢ ‘
_ The court is the one that has ordered this divestiture. And this
divestiture of this asset to which you refer is ordered under BXlStlng
law. And we here are not dealing with that question. And as
understand it, under the court order this is going to be distributed,
regardless of whether this bill passes or not, is that not truef
r. ScHENKER. Senator, that is absolutely true. And I have ab-
solutely no difficulty, Senator, with your giving them tax relief which
will not impose any undue burdén upon them, or which will not de-
ress the price of the General Motors stock or the Du Pont stock.
- But what T am agking the Senate to do is not by an affirmative act
on your part to ruin nﬁr preferred stock. - : o
genat'or Dovaras. How could this'be donet

Mr. Souenker. The preferred stock—— |

Senator Witxams. May I'ask you & question? N

Are you asking us to pass a law overriding the court decision that
they can distribute this? f

¢
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Mr. Sonenger. No. This is a simple matter. .

In one sentence I can do justice to the common stockholders and
I can do justice to the preferred stockholders. L

If you go to section 7, page 7, section c-1—and this is a matter
of consequence, Senator, not only in this case, you are passing an act
of general application—and you may be confronted with situations
where you have got debentures and bonds outstanding as well as pre-
ferred stock in a company not of the caliber of Du Pont. You should
not permit a distribution to the common stock with tax consequences
which will induce such a distribution of the assets of the company.

Now, if you will turn to the act, page 7, subsection b, all this re-
quires, Senator, just one sentence. It says: :

It shall not apply, (a)—
and then—

shall not apply to any transaction, 1, one of the principal purposes of which is
the distribution of earnings and profits of the distributing corporation or of the
corporation whose stock is distributed or, il, whenever any senior security of
the distributing corporation is outstanding. ‘

All they have to do is to retire the preferred stock and the harm
will not be done to the preferred stock. "

Senator WiLLiams. May I ask you a question. I want to under-
stand this point. C . .

Then, in simple language, you are neither testifying for or against
the bill before us other than recommending this amendment?

Mr. ScuenkEer. That is exactly right, Senator. -

Senator Wirriams. This amendment, the effect of it would bé to
force the company to call in its preferred stock; is that.correct?

Mr. ScueNker. Not to force them. They could do this, Senator.

Mr. Greenewalt has indicated that among the possibilities he ma,
use as & means of divestiture is to offer an exchange to the prefer
stock where he says, “the stock is callable at $103, I will give you
$103 of General Motors stock if you will turn in your preferred.’

Immediately, if that is accepted, a quarter of a billion dollars of
General Motors is out of their portfolio. o

Senator WiLLiams. But you are asking us to incorporate in the
bill & provision which will make it mandatory that they call in their
preferred at the call price by offering stock in payment thereof, or
cash;isthatcorrect? -~ = ; ]

Mr. ScHENkER. That is right, | , D

Senator WirLiams. Now, may I ask you this' question? And X
think I understand your point, , I

How long have you been a stockholder { ‘ o ‘

Mr. ScuENkER. My brother has been a stockholder since 1957, 1958,
and 1959, He owns a thousand shares, o R

Senator WiLLiAmMS, And youbought— | S

Mr. SonENKER. We pai ,$78bo$§0,‘ $82. .

Senator WiLLians. And you have about a $120,000 investment §

Mr. ScugNker That isexactly right, Senator. S

Senator WiLrtams, 1f we .mcf,rpox‘ate this ‘proviﬂion in the hill, that
will require the company by Iaw then to ¢all this preferred in at
$103.50; isthatcorrect? o

Mr. ScHENKRER. Now, Mr. Greenewalt is & very able man, He may.
be able to devise some other method whereby he couldlta.a’e‘ care o?:{
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Maybe he does not have to offer $103. He can offer maybe less.than
that, or something in between.

Senator WiLrLiams. May I ask this question ¢

" Suppose you were offered the equivalent of $90 worth of stock and

ou rejected it. Then if this amendment was put in he would still
1ave to pay you off in stock or offer ?'ou enough cash so that it would
be attractive and you would accept it

- Mr. ScHENEER. That is exactly right.

* Senator Wirrrams. So in effect, he would have to offer you $103
in cash or the equivalent thereof in stock ?

"' Mr. ScueNker. That is right.

Now, I do not think that is so horrendous, Senator, because my con-
tract with them is that——

Senator Witrrams. I am not debating the merits; I am just trying
to understand it.

!’ Mr. SCHENKER, Yes. |

~ Senator WiLtiams. Now, if that is done, using your own case, that
wongd?overnight convert your $120,000 investment into about a $35,000
profit o .

" Mr. ScHENKER. Less my capital gains tax.

.. Senator WirLiams. Yes.

And you are asking us to include in this bill a provision which
will make it mandatory that they call in their preferred which Xou
bought at around $78 to $80, and which is selling around $80 today,
anili?a it off at $103.50¢ '

. Mr. SonenkEr. That is correct, sir.

" Senator WiLrrams. And you are asking us to include in this bill

a provision which will make 1t mandatory ¢

. Mr.ScHeNKER. That is right.

. Senator WiLriams. And by so doing you are realizing about a
$35,000 profit ¢

" Mr. SoHENKER. That is exactly right.

- Senator WiLLiams. Thank you.

Proceed. :

Mr. ScueNgEr. But I am trying to look at the other alternative.
The rationale for this legislation is that you do not want to do an
injustice to the common stockholders of Du Pont. There is nothing
in the world to prevent Du Pont from meeting this divestiture decree
tomorrow morning ; all it has fOt to do is distribute the General Motors
stock to the common stockholders, and they have met the divestiture
decree. But they come to you and they say, please do not do that,
because you are imposing a grave injustice upon them. You are
forcing me to take stock because of a decrée of & court, and I may be
subjected to income taxes. o o

ow, I do not see why the Senate committee should be motivated
by a sense of justice to the common stockholders and forget about the
referred stockholders who do not have a vote, who do not participate
in the management, who did not cause this company’s predicament,
who have no representation on the bbard of directors, and will not
have a voice in connection with the formulation of the ultimate plan
which the court is goirigto’decree. : - | '
.. And furthermore, 1 could not even go to the court and ask to be
Heard, because I am hot & party to that proceeding, and I have abso-.
hitely ndstanding.” ~* - * - ‘ :

¢
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- The common stockholders having come to this committee on the basis
of justice, then they have got to do justice to the senior security holder
as well as to the common stockholder. ’

That is our position. ' '

Senator WiLrLiams. I am not debating the merits of your position;
I am just txfring to get it in a situation where I can understand it.

Now, as I understand it further, you bought this since 1957, begin-
ning in 1957, and years thereafter. That was after the court decision
had been rendered wherein you knew at the time you bought it that
it was going to be forced to divest itself of this stock. :

Mr. SoueNgER. That is absolutely not so, Senator, because the first
decision, at the time we bought our stock—I may have bought 100
shares after that, I had 400 shares—the first decision of Judge LeBuy
did not require them to divest at all. It said, all you have got to do is
sterilize the vote. And at that time we bought this stock, I bought it
on the reliance that there was $3 billion in liquid assets behind this
stock, and that there was $120 million in income coverage. - o

Now the common stockholders are asking you affirmatively to do
this, to take away from me and the holders of a quarter of a billion
dollars of preferred stock, $3 billion of liquid asset coverage and $120
million of income. And once that stock 1s out of the portfolio, that
%120 million of income, as far as my protection is concerned, is gone

orever. : : o - '

fSenator WirLianms, Mr, Schenker, I am not debating the merits
of—— .
er. Scuenker. I would love to debate it, Senator. I have no fear
of it . . : 0

Senator WirLLiams. I wonld just like to make this clear.

I think in the distribution of their assets, any corporation should
give consideration to their prior leins, there is no disagreement on
that. - But I am wondering if the situation here is one where you feel
that the distribution of these. assets by the company without calling
the. preferred would jeopardize the security of the preferred, I am
wondering if this is not a case for the courts rather than a case for
our committee to determine.

- Mr. SoHENKER. No.

Senator WiLriams. Could you not go tothe court? . ,
- Mr. SocreENKER. I have no standing to the court; I am not a party
to that proceeding; the stockholders are; they were dropped: And
when you come to measure the advisability of passing this type. of
legislation, when you look at what the basis and the rationale for
this enactment is, namely, to do justice to the common stockholdets,
they had the use of our money and the levem%.e of our money over the
years, and now, after they have gone through this boom period, and.
after they have had the effect of the leverage on the income, they are
just going to take the $3 billion out of the portfolio, a billion of which:
is going to go-to the Christian Security Corp. And not only are
they depriving me of this asset coverage, but the increment in 5 years
in the book value of the General Motors stock on their books has been
$296 million. I am being deprived of the safety of that increment.
Ihavelost that. ' - - K o Sl

I have lost by asset coverage; I have lost by income. oovera.% 1
have lost by increment coverage; and everybody is concerned about

76117—61—8
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the common stockholder who created this situation, and nobody has
got a word tosay about the preferred stockholder. _

Senator BENNETT. May I ask & question or two, Mr. Schenker?

Mr. SCcHENKER. Surely. A

Senator BENNETT. Suppose this committee does nothing. Suppose
we let the present law stay as it is, does this change the situation
created for you when the court ordered divestiture ¢

Mr. ScueNkeR. Ithink it does. And I will tell you why.

I might be able to make out a cause of action that it is a breach
of trust by the Du Ponts, who contro} this company, to take a method
of divestiture where they wind up with one-third of $3 billion; I can
make out a pretty good case there.

Senator BENNETT. You have not answered my question.

What reduced {our asset coverage! Was it the action of this com-
mittee, or was it the decision of the court

Mr. ScueNkER. I say that the action of this committee is going to
reduce my asset coverage, because at the present time, although
legally they can distribute the General Motors stock, the consequences
will be sudicidal for them. The distribution will depress the market
of the General Motors stock; it will depress the Du Pont stock; they
will have to pay tough taxes. That is why they are here. They do
not want to do that.

Senator BENNETT. You are not answering my question.

Mr, ScHENKER. I thought I was.

Senator BENNETT. No, you are going all the way around it.

Is it not a fact that it was the decision of the court that requires
divestiture? This committee had nothing to do with the decision of
the court, and it was the decision of the court that reduces your asset
coverage, not this committee.

‘Mr. Scaenker. No.

I say in reality—and I am trying to explain that to the Senator—
I say In reality it will be your affirmative voluntary act that the com-
mon stockholders are coming before this committee and asking you
to do for them, to get them out of their predicament that is going to
cost me my asset coverage and my income coverage.

Senator Lona. I think if you will let him talk a little longer he
will explain it. o .

. I think what he was saying was prefatory to the answer of your
question.: - . - - o ’

© Mr.-SoneNker. That is exactly right. That is the point I made.
- 1f you ask me—if you do not give them the relief, what can they do?
- They can distribute the stock to the common stockholders, in which
event they predict this calamity that is going to happen to them. And
I will have somethingto say about that in & moment.

‘Secondly, they say, “Taxwise it is a calamity, marketwise is it a
calamity, and, therefore, we come to you and we say, Do not let this
calamity happen to us. - We can divest, and from a sense of justice
happen to us.” 'We can divest, and from a sense of justice you ought
to nass this tax relief legislation.”:. ~ " 1, - Y .

What I am saying is, They should be relegated. either to (1) dis-
tributing all the common stock to the common stockholders, or (2) to
thaking me an offer to take my: preferred stock, or (3) selling the
General Motors stock in the epen market, in which the company will

!
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receive $3 billion less the 25 percent capital gains tax and these
funds will go behind my preferred stock. ,

So that if, under those circumstances, they went ashead and gave
themselves that $3 billion of worth by way of a distribution to the
common stock I would have a pretty good case in court as a preferred
stockholder to stop the distribution.

Now, they come to you, if you do what they wish you are giving
them the inducement and you are giving them the mechanics, and you
are giving them a tax beneficial method of accomplishing the result
which is disastrous to me. Without this tax relief, they will not
dare distribute the General Motors stock to their stockholders, for
tax reasons alone, , :

Senator BENNErr. Mr. Schenker, without this tax relief, if this
committee just sits and does nothing, the court ordered them to dis-
tribute, and they must distribute. ,

Now whether they distribute according to the three-pronged pat-
tern that Mr. Greenewalt mentioned today or whether they go out
and sell it on the market is a matter of policy. They have no right
to decide that they do not like it, so they will not distribute it at all.

Your asset coverage was reduced when the court ordered the dis-
tribution. And this committe will not change that whether it passes
this law or some other law. _

Mr. ScueNkER., No. But I will repeat, Senator, when they come
to you there is no basis for their appeal to you. ;I‘hey can comﬁly
with this decree decreeing divestiture tomorrow morning. All they
do is distribute the General Motors stock; they either make me an
offer as a preferred stockholder, they sell some to the public, or the
d}istlribute it to the common stockholders. They have complied wi
the law,

But they do not want to do that. They are coming to you for an
affirmative act. They are coming to you to ask a special dispensation,
ﬁn]ddthey are doing that in the name of justice to the common stock-

olders. '

I say I have no difficulty with that. It may very well be that in-
justice is being done to these people. But I say that it is your duty
not to do justice to the common stockholders at the expense of the
preferred stockholders. L

Mr. BexNerr. May I continue just & minute. I would like to ad-
dress this question either to Mr. Metzer or to Mr. Greenewalt.

. Did the court order require the company to include the preferred

- stockholders on the same basis as the common stockholders with re-
spect to the distribution of the General Motors stock, or is this problem

only of the common stockholder? .= ‘

Mr. Merzer. The. court prescinded from who would receive it; it
said merely that the stock must be disposed of, divested by whatever |
means Du Pont chosetodoso. e e e

Senator BENNETT. But there was no consideration at all of the
position. of the. 8ref;rred stockholder { S

Mr. MerzER. Or e common. L L o

Senator Bennerx. Or of the common. And the preferred stock-
holder is preferred and the company has a way of handling that situ-
ation under its contract with the preference stockholder. 'I%e problem
that we are facing is the problem of the tax effect. on ‘the common
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stockholder, not the tax effect on the preferred stockholder. Frankly,
I do not see that the situation presented by Mr. Schenker has any
éffect on the problem that we have to consider here. -
" Mr. SoaeNger. I do not see why not, frankly, Senator. o

° Now, let’s get down to hasic thinking here. y do you have the
tax proi)lem? '

" Because the common stockholder has come to you and said, “Listen,
under the present law, if I divest myself of this stock, I am going to
have very undesirable tax consequences, I am going to have very
undesirable consequences on the market value of my stock, theréfore
please give me this dispensation which will make it possible for me
to do”—what? To distribute the stock to the common stockholders,
and he can forget about the preferred stockholder.-

Senator BeNNETT. Su dpose‘ under the order the stock is distributed
to the common stockholders, you still have from my point of view
adequate coverage for your preferred position. o

ave there been any major effects to the price of the preferred as
& result of this court activity? ‘ :
- Mr. ScaENKkER. The point is—I would say no. ‘But I might indi-
cate this. The Congress hasn’t passed the bill. That is one thing.
Let this Congress pass the bill. They are all sure of the depressive
effect that the distribution will have on common stock, but everybody
seems to be convinced that taking away $8 billion of assets coverage
and $120 million of income coverage from the preferred stock market
is going to have no effect upon the ]ireferred stock at all. The fact
of the matter today is that on a yield basis Du Pont is selling at a
higher” price than comparable preferred stocks. It is doing that
because it has $8 billion of General Motors stock, and it is doing that
because it has $120 million of income coverage derived from -the
General Motors stock. Once you take that away, then you will see
what the effect on the preferred stock is. I think-it is selling at &
20 percent premium above similar preferred stocks. I am going to
lose at least that 20 percent. . . | -
~ Senator Bennerr. No, Mr, Schenker; I would like to'five you 8
little private advice.. Get busy ‘tomorrow ‘morning and sell your
Du Pont preferred before Congress can act on this bill, if that is the
way you feel about it. = B : CTL e o
- Mr. SoueNker: Senator, T have heard that argunient before. I was
with the SEC for 10 years, T conducted .the investment trust study;
and everybody we ran across-who wa§ mismanaging an investment

company said, “If you don’t like it, why don’t you sell your stock "
g “Tﬁatgr ’entd?dn’t rsuademeatall, - - - o ¢
. Senator Beynerr. Ididn'texpeqtitto, -~ - 0 o T T
* Mr. Someg(m; That is the clagsic argument used by every manager.
If the stockholder is dissatisfied ‘with’'the management of a’ com-
pany the managers say : “Why don’t you sell yourstock ¢« - "

T bought- my stock as'ah investment. - They bave & diity to me.
They wanted me to buy my stock, - -The‘g degired to furnish liquidity
for the preferred stock, and if I didn't |

: uy it or somebody else, then
the preferred stockholders wouldn’t Kave the market liquidity that
they had because of my purchase of the stock.  And I don't think it
lies within the provinee of the Senate when I indicate that ‘an in:
justice is' being done to thé preferréd:stockholders to tell ‘me to ‘sell

!

“
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the stock, because if g, quarter of a billion stockholders had the same
reaction I believe you know ‘what, wonld happen to the market price
of the preferred stock. AN B
And you don’t seem to be concerned about the l?mferred stock.
You worry about what the effect is on the common stock. =~ = - .
Senator Lone. It seems to me—and I am a lawyer of sorts, I am
not & high financier, and these financial matters escape me from time
to time—but as a lawyer my impression is that when the court says
to Du Pont, “You have got to get rid of stock, and:we order you,
you either get rid of it or go to jail. So Du Pont decided to get rid
of the stock rather than go to jail. That is the alternative they
had. If they get rid of the stock what difference does it make to you
what is the effect on the common stockholders of stock that Du Pont
hastogetridofit? =~ . o
Mr. ScHENEER. Senator Long, I was trying to explain that.
. .As I said before, Du Pont can distribute the General Motors stock
tomorrow morning. It doesn’t need this tax law, in order to comply
with the decree. Co . .
- Senator Lona. Itcouldsell thestock, couldn’¢it? = .. .
~-.Mr. ScHENKER. Then I have ‘got $3 billion in cash behind mﬁ
preferred stock or he can make me an offer of exchange and I wi
get my money. ‘ s . . R
_ Seuator LoNa. Suppose they sold the stock and then proceeded to
.declare a cash dividend to their common stockholders? y
My. SonENkER, They would have to have a committee appointed
.for themselves also before they did it because, they would and in
effect be turning the dough right over to the U.S. Government. . The
point I am trying to make clear is, today there is a deterrent to that
method of distribution of the stock, and that deterrent is the tax
cohsequences-that follow fromit.~ - .. ...
" Now, they come to you and say, “Don’t subject me to that tax
consequence, because it is an injustice.” And I say, “I have no dif-
ficulty with that. If you feel an injustice is being done to the com-
mon stockholders, that 1s all right, give them the relief.” - o
But by the same token, I say, don’t, when.you are handing out
‘with.one hand this special dispensati. 1, and you ought to have some
regard for seeing that the preferred stockholders are protected. .’
enator Lona. I can see your problem all right, but I can’t for
the life of me see that you have any vested interest in the tax liability
of another taxpayer. It seems to me as though this is an-entirely
different matter. And you are the man who made the point that
_you-have no standing to sue in court. And I don’t see that you have
any standing to complain when we are talking about the tax problem
of another taxpayer—— - SR e
Mr. ScuENxER, But when that other taxpayer’s problems— .
- Sﬁimtor Loxa (continuing). That you have a vested interest in his
problem. - .- T R
.Mr, ScHEnkEr: But when that other taxpayer’s problem affects my
rights, and you are going to give him:s special dispensation and ag-
the

‘gravate the injury to my rights, I think I have a right.to come to
enate and say, “Don’t you relieve this man of this tax consequence,
‘beoause if you do you are going to do thisinjury tome” ..o i

Yy s : g
* [N
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- Senator Douaras. Now, that raises just a question of what your
rights actually are. And that involves the nature of the preferred
stock of Du Pont. It does not have voting rights.

Mr. Scuenker. That is right. ,

Senator Dou6ras. Does it have any claim to—what is the normal
rate of dividends? : ' ,
 ‘Mr. SonENEER, It has a $4.50 preferred and a $3.50 preferred.

Senator Douaras. Is there any claim to residual earnings after a
given level of dividend on common stock has been paid ¢

“Mpr, Scaenker. No. . - o :

Senator Douaras. Now, even if Du Pont divests itself of General
Motors, aré you'dubious as to whether the assets of General Motors.
will bé adequate to pay f{ou‘ the 414 percent? I notice that Du Pont
even exclusive of General Motors, is very prosperous, and there would
be no loss of eamin‘%s, S _

Mr. Sonenker. In the first place, there is a loss of $120 million
from earnings. And. it is all right to talk about the situation where
you have got boom times. But I can remember 1929, and I brought
this preferred stock: and limited my earnings to $314, although the
common stock had the advan of the leverage of my money. I was
perfactly satisfied because I believed that I had a triple A security

y reason of the assets coverage and the income coverage.

- Senator Douaras. Are you doubtful that Du Pont cannot earn
some $8 million-a year, which would seem to be adequate to meet the:
claimsof the preferred stock¥ =~ - - AN o
v M SoueNkEr, ‘But the point is, Senator, when you take out $120
million of earnings—I have the figure here—— ‘ o
- -Senator Doveras.: How much does that leave Du Pont # -

* Mr. ‘Sonenker. Their dividends income from General Motors was
$126 million, which netter them $115 million.  Their net operating-
. intomeswas $248-million ‘plus 25. Now, that was & reduction per-
-céntagewise of incoms, I think—— S :

- Senator Doucras. ‘1 understand it is, too. '

Isn’t $240 million ‘exclusive of income from General Motors?t
- Mr. Sonenker. Thatisright. ,

" Senator Doucras. And the total claims of the preferred stock would
be 814 to 414 percent upon—-— - . :

"« ‘Mr. ScHENRER. That is $10 million. o _

' .:Senator Douaras. The earnings are 25 times the claims of the pre-
ferred stock. - - e | o

: ' Are'you really seriously worried about that ? ~ o

*Mr, SciaeNker. Iam worried about what the effects upon the market
value of my stock is goingtobe, - - - - L

Senator Doucras. The market value of the stock would certainly
de&end largely upon the ability to earn the 315 or 414 percent.

- Mr. ScaeNkeR. Oh, no,because if you take it on a yield basis, com-
parable companies are selling at a much lower price than this prefemd’
stock is. - It is by reason of its assets coverage and income coverage
that the preferred stock of Du Pont Is selling where it is. I think
‘s duty: is to owed to the preferred stockholders. - I think they d)ust
ccan’t distribute such a substantial part of their liquid assets and let
me look primarily or'toa r extont now-to the brick and mortar
the plant and equipment and the goodwill.

!
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Senator BENNETT.  Will the Senator yield tome$
Senator DougLas. Certainl{s : : | ‘
Senator Bennerr. If Du Pont sells lylmrt of its General Motors,
as it must if this bill does not pass, it will replace the General Motors
with money. It doesn’t take that asset out of its hands completely,
it replaces that with money. And that money can be used to buy other
assets. : o e A A
So when you say you are going to reduce the assets in.General
Motors, this 18 not quite accurate, is it T
Mr. ScHENKER, Senator, you may have misunderstood me:  That
is precisely the point I: am making. If they didn’t have this easy
way of distributing the stock, the General Motors stock to the common
stockholder of Du Pont -then their other alternative is to sell the
General Motors stock, reduce it to cash. . I tht:x;dget‘ $3 billion in cash
behind my preferred stock that can be invested in:other securities,
in plant development, in expansion, and that is behind my—— .. |
Senator Douaras, What good does it do.if you in fact and your
fellows only have & claim to $10 million a year? That: is what
worries me:: S o Dee. g o e
Senator WirLiams. Mr. Schenker, isn't it a fact that when .any
company sells- (s)referred stock or sells bonds, when that company
begins to liquidate its assets, if the bondholders or.the preferred
stackholders has reasons to think that the:liquidation of those assets
is-Being done where it is going to jeopardize the security of his in-
vestment,hho‘ can go-intooourt, and if he can show it, the court will
stop: the liquidation of those assets until they are paid off, that'is a
fact, is it not ¢ S U P
- Mr. Scuenker. Yes. I visualize, Senator Williams, the first
po]nb——-—- A S . ,:‘l,“‘fAr T .-;.",. G [
Senator WirLiams. Just a moment. . Let me finish., And in-this
instance, if there is any doubt in your mind that in this liquidation,
the distribution of this 63 million shares of stock, is going to jeopardize
the security behind the preferred which you feel you have, yoa could
go into any court of the country, and if you could prove your case-—
1t seems to me that if you feel this is a liquidation that is going to
jeopardize the liquidation of the preferred stockholders, I think you
cangotocourt. . - - a SR A
But, frankly, I don’t think you have a case.. - S
Mr. ScHENKER. May I have & moment to answer that, Senator?
There are two difficulties I have with your argument. In the first
place, it is by reason of your affirmative act in granting this tax rélief
that you are futting the onus on'me to tgzo to court. And in the
second place, I can readily visualize the first point in the brief df
Du ‘Pont, 'that ‘the au Con ‘of the United: .Stausi"‘;afto'r a
careful consideration of all the facts, enacted legislation which said
that the distribution of the common stock not only: was not wrong,
but was entitled to tax velief. - - -~ - oo e T
And that is the burdén you are puttingonme,  -': = .. o o
‘What I say is, they are coming in on the ground of justice. ‘The
common stockholdlers want to take away $3° billion of preferred
stock assets coverage, they want to take away $120 million of preferred
stock income coverage. - I say this ‘committee is dutybound to say,
S A 7T SR ST A M I
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something ought to be done to compensate the preferred stockholders

or to protect the preferred stockholders from that sort of action.
- Senator Bennerr. I think we understand your position very clearly:.
- We may not agree with it.
 Senator LoNa (presiding). Any further questions?
~ Mr. ScHeNEER. I just want to make one other observation. In
urging this legislation they have made an analogy to the involuntary
‘divestiture which was compelled in the vase of public utility companies
and in the case of bank holding companies, )

Now, in the case of public utility holding comganies the procedure
was this: There was a plan submitted to the SEC, testimony was
taken as to the fairness of the plan, initially the securities of the
-underlying operating companies were first given to the senior security
holders, and if there was anything left it went to the commeon stock-
hql:lera—-them i8 ‘nothing analogous to this SEC procedure in this
- And in the case of the bank holding companies, I am not sure of
thlz but it is my feeling that there are no senior securities in bank
holding companies, and you don’t have this conflict of interest.

.- And then, in addition to that, this is a statute of general applica-
tion. There is no assurance that you may not get some company that
18 not of the investment caliber of Du Pont. |

What, primarily; our position is is that the common stockholders
have come in and said that injustice is being done to us if you don’t
give use this tax relief. “Therefore let us distribute $3 billion of Gen-
eral Motors, and let us thus deprive the preferred stockholders of that
asset and income coveraﬁe.” :

. I say, the committee has some duty.to the preferred stockholders to
take some steps to see that they are not hurt by that. .

- Now, nobody can prognosticate what the effects of the legislation
is going to be on the market, just as they can't prognosticate what
the effect is going to be on the common stock.

~ And I think the committee is duty bound under those circumstances
ltlo ls(ixy, ‘:’You have got to do something to protect these senior security

olders.” - o -

Senator Lona. Thank you very much, Mr. Schenker.  Your testi-
mony will be considered when this matter comes up, and perhaps we
can work out something to meet your problem. ,

Mr. Robert J. Bird, Hilton Hotel Co.

STATEMENT OF ROBERT J. BIRD ON BEHALF OF HILTON HOTELS

. Mr. Bep, Mr, Chairman and members of the Finance Committee,
:ay name is Robert J. Bird. I am an attorney with offices in Wash-
in at 1000 Connecticut Avenue. I am appearing here today on
behalf of the Hilton Hotels Corp. to express our opposition to . H.R.
8847 as reported by the Committee on Waysand Means, -~ ;. -

1:. 8o that the members of the committes will understand why we are
‘opposed to this legislation in its present form, I think a little history
mightbeinorde, -~ -~ . .
~-On July. 28, 1056, Senator &ridge_s‘ offered an _amendment to a
pending bill on the floor of the Senate, which amendment would have

'
‘
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alleviated the harsh tax consequences of divestitures under the anti-
trnst laws by providing involuntary conversion treatment where
property was sold or disposed of pursuant to consent decrees entered
in antitrust proceedings, This amendment wonld apply to all types
of property, stock, securities, hotels, real estate—I repeat, all types of
roperty. ) ‘ '
! At ﬂl)i’lt time, the chairman asked Senator Bridges to withdraw his
amendment so that the proposal could be given further study. o
Subsequently, at the direction of the Chairman, the tax treatment
of forced sales under the antitrust laws was included in a list of areas
for study bf the staff of the Joint Committee on Internal Revenué
Taxation. It is my understanding that that study has been complete
for some little time, . ‘
About a year later, on A\gust 29, 1057, the Committee on Ways and
Means favorably reported H.R. 7628, That bill would have provided
involuntary conversion treatment for property disposed of as'a result
of a civil antitrust proceeding instituted under the Sherman or Clay:
ton Acts. That, too, a.%phod to all types of property. . he
No action was taken Iy the Houseon thatbill, -~ =~
Senator Lona, May I ask you, was that bill a part of the bill that
would have made it possible for the Du Pont Co. to have received
some relief ? ' ‘ < g ,‘
Mr. Biro. That is correct, Senator. o o
Senator Lona. So the bill that the Ways and Means Committee re<
ported in 1957 applied to facts existing today would have benefited—
as_it turned out both the Du Pont Co. and the Hilton Corp.1! ‘
Mr, Brro, That is correct, yes, - ’ .
In August 1958, when the Senate considered H.R. 8881, the Tech-
nical Amendments Act of 1958, Senator Bridges again ‘offered an
amendment to H.R. 8881 which would have provided involuntary
conversion treatment for the forced disposition of all types of prop-
X‘t{s pursuant to antitrust proceedings under the Sherman and Clayton
C(8. o . ‘ B ' nE :

The proposed amendment was substantiall the same as that oon-
tained in H.R. 7628, which had been previously reported by the Coms
mittee on Ways and Means, ‘ o

At the time, August 12, 1958, there was oconsiderable discussion on
the Senate floor as to the wisdom of the amendment and sinoce there
:.}I‘)peared to be obd'ection from oertain Senators on the ground that

l;;s};ergposal would bepefit the Du Pont Co., the amendment was not
P In Se'ptember 1959, the Committee on Ways and Moans again favor-
ably reported a bill, H.R. 8126, which attempted to alleviate the harsh
tax consequences of the exchanges of property or distribution of stock
gursuaxé;:.  orders enforcing the antitrust laws. That bill contained
wo sections. .- - . o L

%eotion n’311(11111 %’g H.tl’!. 1?1]{?: is sub%mtli)aliy ﬁiﬁﬂ& t':rohthe matter n?a
under consideration by oomn ut 1.1, | 188 been refine
to meet the objection otthd.%guury' Departmen t which I under-
stand was directed.to the tax treatment of intercorporate dividenda

otﬁpgmamdgmgem%.&« . s o R
* Under H.R. 8847, where the distribution consists of stook and is
made pursuant to an antitrust deores, the recipient corporation takes
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up the entire value of the dividend in kind as ordinary income sub-
ject only to the dividends-received deduction.

Section 1112 of H.R. 8126 dealt with the disposition of property
other than stock or securities and provided involuntary conversion
treatment where such property is sold or disposed of as a result of
ggé(ment, order, or decree of a court, commission, or board in a pro-

ing under the antitrust laws. .

In considering the many proposals for tax relief where the anti-
trust laws are concerned, 1t 1s interesting te note that the American
Bar ﬁﬁiaﬁm ‘andl the lhts C.hailx:per 0 Comlmercelllmve in tlfne past
urges ; any rew legislation in this area a to all types of prop-
ertg: Proposals 'sim.il%.r to H.R. 8847 havePEeZn critlclyzggl by these
5:011 s as being too restrictive and as not recognizing the business fact
¢ at %ewentkv other types of property are made the subject of divesti-
ure aecroes, : : ;

- It is for this reason that we are opposed to H.R. 8847 in its present

1 find it very difficult to appear here toduy to appose H.R. 8847 when
we of the Hilton Hotels, Corp. have been gdvocating general legisla-
tion in this ares forover § years. |

We are grateful to {he proponents of H.R. 8847 that have focused

ublic attention on a little known problem under the antitrust laws.
e Hilton Hotels Corp. has been unable to generate the. public
interest in the tax consequencies of antitrust dispositions and for that
reason, if for no other, we are grateful to the proponents of this legis-
lation, the Du Pont interests. o

Be that as it may, we are opposed to it in its present form because
it is'not broad enough and it dees not take into account the fact that
all types of property.can be the subject of a forced sale. i

I am npt going to bore this committea with the many precedents in
the tax laws which support our conviction that where property is sold
or disposed, of against the wishes of the owner there should be no
recognition of gain or loss for tax purposes.
t&Stgnatgr Lona, Would you provide us a memorandum of those illus-

1008 B TR . . o S
Mr. Birp. 1 have one with me, Senator. - s -
- Senator Long. I suggest that that be included as an attachment to
your statement, . . T : '
1+ { The memorandwn referred to follows:)
INTERNAL REVENUE Law PRECEDENTS FOB PoSTPONING TAX ON SALES OF PROPERTY
: PURSUANT T0 ANTITRUST PROCEEDINGS, L

RAPAIIVE P LN . : . i o

. In the chronological order of thefr adoption by the Congress, they are:
1. Sectiop 1033(a) of the 1934 Code, first enacted in 1021, provides that no
afn.shall by recognised for income tax purposes where property 1§ destroyed,
tisitioned, or condemned and the taxpayer uses the proceeds rdceived to
roplace the property destroyed or taken with similar property. - ~~ :: @
- 2 50 UBCA, Appi 24 enactad.in 1028, as’ part of thé Settlement.of. War
m‘&ct,.‘proﬁq%ythgt 'gny, sales .or exchanges, by .the Allen. Property
Custodian in,.,daalin&_:yith assets vested during- World War I are involuntary
@'ﬁrfl.gsq‘ﬂthiqw  meaniing of the tax laws and np gaia'‘or loss shall be
3. 46 USCA 1160, enacted in 1986, provides that transfers of obaolete vessels
g:th& . Maritime Commission sball'be treated as jnyoluntary cogveraions for

Eloal

i
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4, Bectlon 1081 of the 1954 Code, first enacted in 1938, permits public utility
holding companies to break up their utility systems without recognition of gain
.or loss if such breakups are ordered by the Securities and Rxchange Commission,

8. Section 1321 of the 1954 code, Airst enacted in 1042, provides that tax-
payers using the life method of inventory accounting who cannot. replace
their inventories because of wartime shortages can in effect postpone their
taxes o:l ognventory galns if they replace their inventorles by the end of the
war period. : ‘

6. Section 1071 of the 10564 code, first enacted in 1048, provides that the sale
.or exchange of radlio or television stations to effectuate policies of the Federal
-Communications Commission shall be treated like involuntary conversions and
no gain or loss shall be recogniged. :

7. Bection 1033(d) of the 1054 code, first enacted in 1054, provides that land
sold because of Federal reclamation laws shall be treated as involuntary con-
‘versions within the meaning of the tax laws. - : L

8. Scction 1083 (e) of the 1954 code, first enacted In 1954, provides that lives
-stock destroyed because of disease shall be treated as involuntary conversions.
. 0. SBection 1033(f) of the 1654 code, first enacted in 1958, provides that
.sales of Hvestock because of drought shall be treated as involuntary conversions
within the meaning of the tax laws. : o o

10. Section 1101 of the 1954 code, first enacted in 1956, as part of the Bank
Holding Company Act of 1856, provides that a bank holding company which
18 required to divest itself of nonbanking assets by the Federal Reserve Board
may distribute such assets tax free to its shareholders. I S

Mr. Biro. At the hearings before the Committes on Ways and
Means-on H.R. 8847 and at the hearings before this committee on
previous occasions, any number of witnesses testified in support ‘of
these proposals and enumerated the precedents in the tax laws for the
tyg‘e of legislation now under consideration. S o

he report of the Committee on Ways and Means accompanyin
H.R. 8847 speaks only of the harsh tax consequences to the individua
shareholders of Du Pont and General Motors because of the require-
ment that Du Pont rid itself of its General Motors stock. .

I would like to point out to this committee that the stock of the
Hilton Hotels Corp. is publicly held. The last figure I have.is ap-
proximately 7,500 shareholders. They, too, will suffer for substan-
tially the same reasons unless the Congress takes into account that
the direct ownership of property without the intervention of a cor-
porate entity has been, and will continue to be, the subject of antitrust
proceedings, - : o

Hotels, newspapers, radio stations, and other types too numerous ta
mention can be forced onto the market by an antitrust proceeding,
In such cases, the shareholders of the company involved can see their
investment reduced by the unintended tax consequences of an antitrust
‘proceedmg. : L ce . Y

In summary, we earnestly believe that in its present form H.R. 8847
is too narrow in its intended application. It.ig obviously piecemeal
legislation intended to meet the needs of a particular situstion, that
is, the pending Du Pont-General Motors liii}fatloh; ' S

In the committee report accompanying H.R. 8126 in the 86th Con-
gress, there appears the statement: =~ .
. Your committee wishes to make it clear that it believes this legislation will
‘be of value in facllitating enforcement of antitrust laws generally auq it ia not .
the purpose to provide tax rellef for any one case, L L

It is interesting to note that the present committee report accom-
panying H.R. 8847 makes no such statement, which indeed it cannok

36 Poow
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I urge this committee to amend H.R. 8847 to provide that the harsh
tax consequences of the antitrust divestitures be alleviated where any
type of property is disposed of pursuant to any such antitrust pro-
ceeding. We believe there are sufficient safeguards in our proposal
to meet any objections raised by the Department of Justice or the
Treasury Department. There is no tax relief—there is only tax post-
ponement, all in line with the postponement granted in other involun-
tary conversion cases. to

' The Department of: Justice and the district court or commission
or board which orders the breakup of the business has direct super-
vision and control of all reinvestments. |

In conferences with representatives of the Department of Justice,
T have been assured that inasmuch as our proposal would apply qrglg
to the taxable years beginning after December 81, 1960, there woul
be no objection on the grounds of retroactivity, Since there are no
refunds involved and there is precedent in the existing tax laws, there
should be no objection from the Treasury Department.

‘T appreciate very much your waiting and bearing with me today.

Senator Lona. Lot me say that personally I would be willing to
ote to do for the Hilton.Co, what I would be willing to vote to do
for Du Pont. But the bill that the Hilton Co. was supporting last
year, if I recall, was a bill that would permit Hilton Corp. to divest
1tself of a hotel and buy other property, perhaps a hotel, which ac-
quisition would be in compliance with the antitrust laws, without a
recognition of gain on that transaction. :
_'That is my impression.’ ‘
. Mr. Bmro. That is correct, Senator. .

‘Senator Lone. And. Hilton would have owed no taxes or that
transaction, not at that point, at least; it could be regarded s a tax
deferment, but no taxes on the transaction at that point.

" And at the time the bill was reported out by this committee, that
would have been an answer t6 the Du Pont problem, providing very
little taxes on the Du Pont Co. _ _ , ’

. But now the Du Pont Co. comes in here and supports a piece of
legislation in which the company is going to pay $350 million. .
~If we tried to amend_ this bill to make it of more general applica-
tion, how would you propose that the bill be amended to have the
(Government receive a similar amount of revenue related to the size
of the transaction from the Hilton Co.? o . 4
" In other words, I take it that ggu are not asking to be treated better
than Du Pont, you are asking.to be treated as well. )

;| ‘Mr. Brrp. T'wo comments, Senator——  * S
' Senator Loxe. In othér words, how would you apply your. philos-
ophy to a situation in which Du Pont will pay $850 million, if the. bill

passes. . . . ..

* Mr. Bmp. Senator Long, there are 11 precedénts in the tax laws
which I have asked to be made a part of the record, which show that
the involuntary convérsion treatment has been extended in these 11
areas. - Wé are only suggesting tHat the precedents in existing la®
apply to a sale under the antitrust laws. = L .
-“In other words, if the Governinent had gon ini and condemnied the
Mayflower Hotel to take it over as an office building, we would have
paid no taxes. ‘We could have taken that money, and we could have
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bought the hotel up on Florida Avenue which I see by the papers is
in progress, and our basgis for the Mayflower would be continued over
into the new hotel. :

‘Under the court order that broke up this alleged mono;:};lolgv We were
given complete freedom to invest abroad. This actually had no effect
on Xg:io eratioxlls except in four ciﬁfsi; rving to aoply exist

am only suggesting, sir, that we are trying to apply exis
law, condemnau%n s%%ts—we have got cases where a farmer sells'ul;lxgs
livestock on account of drought and disease, and he takes the proceeds
and b\(liys other animals, or if he sells his land for reclamation, no tax
is paid. ' -
enator Lone. When was the first tax on income imposed by this
Government { « : : '

Mr. Brro. 1909. ~ ‘ o
‘ "Senator Lone. I am told the income tax was about 1918. Actually.
the Sherman Act, which would make divestiture possible, was p
in 1880. And the incometax came along later. , o

My ﬁuess is that the kind of problem that your corporation is con:
fronted with is one that just happened by accident. I do not think
anybody evel;Iplanned it that way at all. ' . A

r. Birp. That is true, Senator Long. : e
And witnesses before this House, the Committee on Ways and
Means, have pointed this out, that antitrust law has been a court-
made development rather than statutory law. In fact, the Dupons
decision in the Supreme Court has been criticized as being court-
made law rather than statutory laws intended by Congress.' ' A
.- Senator Lona. Now, my guess is that if you people had come seek-
ing the kind of modification of the law that you are seeking now,:if
you had been here 10 years ago you could probably have obtained it
without any difficulty at all. But when you have a tax bill starihﬁ
you in the face, not a proposed law, but the kind of bill under which
iou» are supposed to pay money, it is much more difficult to get that

ind of relief. ‘ S o o

I am sure you realize that. o i

Mr. Beon. Iam very much aware of that, Senator. - - ol

Senator LoNa. Senator Douglas, - = -~ . S

Senator Douveras. Mr, Bird, the bill before us does not bear on'its
face “the Dupont bill,” instead it is the reference to the distribution
of stock made pursuant to an order enforcing the antitrust laws. - -

‘What are the provisions in this bill which exclude you from it? -

- Mr. Bmo. This bill ai)pliesv only to the distribution of stock or se-
curities. . It does not deal with physicalassets. -~ - .~ .1 .. -

- Senator' Douaras., Now, what 18 your intention, that you should pay
on tax at all on any accrual of -values which occur between the time of
purchase of the hotel and the'sklé;of a hotel, or that you should pay

capital gain rates? ) oo TN

g&[r.‘ 1rD. - Our contention, Senator Douglas, is this: That when the
Department: of Justice:says to.the Hilton :people, “Sell the May-
gi)wer Hotel for antitrust reasons” that they. are no. different than
he-highway commission that condemns a thousand: feet of frontage
for ahighway... & .. .. " RN wer byt nz} ,!';':5.5"3‘15 oowine gl
. -Senator Doveras. What I am trying to get at is, is it your contens
tion that if you bought the Mayflower Hotel for $5 million and sold
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it for $8 million—and if these figures are inaccurate, as I suppose they
are, you can supply the correct ones—that you should pay no taxt

Mr. Birp. I can.

%e_nator Dovucras. Now, there has been an increase in value of $3:
million. ~

Iﬁ pw,gis it your contention you should pay no taxes at all on that $3
million? -

:Mr, Bmp. Yes, Senator Douglas, becauss it is a paper problem. It
is an illusory profit. If we take that money to stay in business and’
buy another hotel, we haven’t realized anything.

enator Douaras. I had never thought that $3 million was illusory.

Mr. Biro. There is ample precedent for it, sir.

Senator Douaras. There 18 a degree. But you have got $3 million
more in your assets than when you started out.

Mr. Bro. Well, the merchant that sells his inventory, sir, has $3:
million, but he goes out and replaces it.

Senator Doucras. Of course, the whole problem here is whether
the dollar is.a proper index of value. And that is involved, too, of’
oourse, and it may well be there is a fluctuation in prices. But until
that is done, assuming the price level to be constant, and you made $3:
million on the transaction, don’t you think that should be taxed at
capital gains? :

. Mr. Bigp. No, I don’t. :

-Senator Doueras. Why not$
tBMri:Btglm' ‘Because we are taking that money-—we didn’t ask to sell

at hotel. '

- Senator Douaras. You didn’t ask to do it, but you have made the-

in.

Mr. Brep. It is an involuntary gain.

Senator Doucras. Should you get a tax benefit because the courts
compel you to carry out what they believe the antitrust law is, that is,.
should you get a bonus for carrying out the decisions of the antitrust
laws ag interpreted by the courts? oo

Mr. Birp. I don’t think that is strictly accurate, Senator Douglas.
It isn't a question of getting a bonus. The witnesses here today have-
testified repeatedly that a civil action in an antitrust proceeding is an:
equitable one, that the object is to break up the combination and not
to punish anybody. And all I am saying is that action of the Depart--
ment of Justice iIn making. us sell these hotels, or the newspaper in
Kansas City, which is another case, or whatever the property might
be, is no different inprinciple.and in sound tax thinking, in my jud§-~
ment, than when the Air Force condemns land for an airport, or the
road commission takes it for a highway, or the farmer sells his live--
stock on acoount-of drought. The farmer that sells his livestock on
wcﬁ:ntof drought gets money, and if he has other livestock he is all
right. S A

-%enatqr Lovna. Frankly, I am inclined to think you are right.

- My general‘thought about it somewhat along this line. If
there is & farmer with a piece of land and it is decided that a-highway
is to be put through th hat farmer was content to sit on that land
his whole lifetime, he had no intention of selling it, and he owed you
no taxes:on jincome—he must move out and find himself other pieces.

Viex . PO :! i F e N e i . . .
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of land. And he takes the money that you give him and buys another
piece of land. . |

Now, with the exception that he is sitting on a different piece of
land, he is right back where he was. And if you have made the
right kind of settlement with him he has a house as he had before, and
the same old pigs and goats. He is not a bit better off. But someone
has made him move. d the Government in that situation says he
doesn’t owe any taxes, | .. _

If you recall what the facts were in your case, you people don’t have
& monopoly of the hotel business, but you have pretty much of a
monopoly of the banquet halls in this town, is that not right{

Mr. Birp. The convention business. ' S
Senator Lona. You are in a position to dominate the conventio
business here in this city, so you must get rid of one of your big
hotels. And you say, “Fine, we will sell this hotel that has conven-
tion halls and buy one that doesn’t have convention rooms. - |

So you are still in the hotel business, you are no better off than
you 1:vex-es before, but you no longer control the convention rooms, you
ut b{ebeing forced to move from one hotel to another hotel some-
boilg socks you with a big tax bill, : - o

r. Biro. That is correct. .

Senator LonNe. And what you are saying is that your situation is
like that old farmer’s. ' > :

Mr. Biro. Identically, SenatorLong. :

Senator Lona. You are not any better off than before, you are worse
off. You have a less stable situstion from your point of view.

And in addition, somebody socks you with a big tax bill because
the public wants you to ses the de of control that you have of
the meeting rooms in this city. ‘That i about the sizs of it.

Mr. Birp. Iam glad you expressed it so well, because that is exactly
our position. : : o _ o

Senator LoNa. It makes good sense, because if you had comse in be-
fore you had the tax bill handed to you I think dyou could have gotten
it without much trouble. I doubt if you could get it now. - =~

But I do think there is much logic to recommend your position. -

Any questions$- + - - - - .o TR

Thank you very much, Mr. Bird. . T

Mr. Bmep. Thank you, SenatorLong., o P

Senator Long. That concludes this hearing, The committee will be
on call of the Chair. Co ' o : S
| (1135 direction of the chairman, the following is made a part of the
record :) T
STATEMENT BY GENERAL Morogs Core. ON PENDING LEoIsLATION PrariviNe 10

THE TAXATION OF EXCHANGES AND IDJ4TBIBUTIONS PURSUANZ TO ANTITRUST
DEcREES

 'This statement sets forth the position of General Motors with reapect 1o the
proposed legislation being considered by your committee, which wonld modity the
tax treatment of certain exchanges and distributions made pursuant to orders

enforcing the antitrust laws. ‘We ask permission to file this statewent for the

hearinga., . NI ; R S
. General] Motors Coxp. is filing this statement on h of itself apd partdenlar
on behalf of the 812,000 owners of nearly m!?ﬂg:"sﬁrgq })‘f (gen‘::al ﬂot‘dg

conslderation of your committee and for inclusion in the printed, record of. the
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common stock. This legislation is very important to these shareholders. If
enacted, it will greatly influence the form of impending divestiture by Du Pont
of 63 million shares of General Motors stock owned by it. This, in turn, will
influence the effect of the divestiture upon the value which the market places on
the investment in the common stock of General Motors held by General Motors
shareholders. . ’

OWNERSHIP OF QENERAL MOTORS

Our current list of 842,000 owners of General Motors common stock includes
thousands of institutional shareholders and miscellaneous groups, each of which
holds its stock for the benefit of numerous persons. Included in this category
are Insurance companies Investing for the benefit of policyholders and share-
holders, employee benefit and pension funds, hospitals, colleges and many other
organizgations and mutual funds. Nearly 800,000 of our accounts, or about 93
percent of the total, are in the names of individuals, joint tenants or custodians
for minors. General Motors shareholders reside in every one of the 50 States,
the District of Columbia, 6 U.8. possessions and some 80 foreign countries. Some
have large stockholdings but over 500,000 are of 100 shares or less. In other
words, a large majority of our shareholders are individuals or joint tenants
whose holdings are relatively small. However, these seemingly small holdings
may well, In many instances, represent a substantial part of the investments of
these sharéholders. ‘ ‘ '

i General Motors common stock has always been one of the most popular stocks
acquired under the montnly investment plan of members of the New York Stock
Exchange—in fact, for nearly 8 years it has been the most popular monthly
investment plan stock. Under this plan stocks listed on the New York Stock Ex-
change may be purchased by regular quarterly investments of as little as $40.

-, . BEASONS FOR GENERAL MOTORS STATEMENT

It would concern us greatly at General Motors if the value of the investments
of these thousands of small shareholders were seriously impaired because of the
tax consequences of a court decision holding that a stock investment acquisition
and retention in which they had no participation was illegal. It would be all
the more unfortunate in this instance since the forced divestiture is to correct
an acquisition made by the Du Pont Co. more than 40 years ago. In fact,
the suit against Du Pont was not filed until 30 years after the acquisition.

General Motors is supporting this proposed legislation in order to protect its
shareholders from some part of this potential economic loss, Divestiture, with
or without new tax legislation, would have no effect on the day-to-day opera-
tions of General Motors. Nevertheless, under present tax laws a substantial in-
crease in the market supply of General Motors stock during the period of dis-
posal of such stock must be anticipated. To the extent that this should take
place—and because of the effect of the law. of supply and demand—it could
have a serlous adverse effect on the market price of General Motors stock for
a period of 10 years. -

Moreover, a depressed market price for General Motors stock could be of
serlous concern to those of our employees who are acquiring the corporation’s
stock, many for the first time, under one or more of our employee plans such as
the savings-stock purchase program. For example, more than 93,000 of Gen-
eral’ Motors' salaried employees in the United States alone are now investing
in General Motors stock as well as in Government bonds through the General
Motors savings-stock purchase program. As of July 81, the trustees of this
program were holding nearly 6 million shares of General Motors common stock
and Government securities with a value of $115 million for the accounts of
these employges. . . T o .

.- “FAX 'AND OTHER ECONOMIO' CONSEQUENCES UNDER EXISTING LAWS |

It is General Motors’ opinion that this dlvestiture cannot be accomplished
under present tax laws without hurting thousands of innocent shareholders of
‘Genéral Motors. ‘This opinion has been f(hrmed after study of the testimony of
many experts who appeared as witnesses during the trial of the Dd Pont suit.

During the hearing in' Chicago in 1959 on the Government’s proposal for
divestiture, ‘there was testimony of thé adverse effect on the market value of
General Motors stock irrespective of the applicable tax laws. Further, theré
was festimony that the impact on the,individual shareholder would be far

!
!

~
/

;
/ /



DISTRIBUTIONS OF STOCK 125

greater if the divestiture were accomplished by a distribution of stock under
then existing (and current) tax laws which would subject the distribution to
tax as a dividend. .

In the course of the Du Pont trial in 1859 economists and investment experts
advanced several reasons why many Du Pont shareholders would dispose of
the General Motors stock. Some would sell in order to maintain the desired
balance and diversification in their investment portfolios. Others might re-
gard General Motors stock as unsuitable for their investment programs. Many
Du Pont shareholders with relatively few shares not presently owning General
Motors stock would be unwilling to retain the small amounts distributed to them
as dividends. Representatives of two leading banks testified that in many
cases trusts holding Du Pont stock would sell the distributed General Motors
stock to facilitate the allocation of trust income among life tenants, as dis-
tinguished from remaindermen; another banker testified at the trial that his
bank had already begun to sell Du Pont stock in order to avoid the serious
problems of allocation between principal and income that would arise under the
Government plan of divestiture. ‘ .

The available supply of General Motors stock on the market would also be
increased by disposals by many of our own shareholders. These would be
shareholders interested, as many investors are, in the market value of their
Investments and not merely in the income therefrom. They would be moved to
gell their General Motors stock by the knowledge that the price of the stock
would either decline or fall behind the rest of the market. They would wish
to reinvest their funds in stocks which they believed had better prospects for
appreciation in value. ‘ - -

In & letter dated August 14, 1961, to the Du Pont shareholders, the President
of the Du Pont Co. stated that the company was studying the use of a combina-
tion of methods of divestiture, as follows: ‘ a

“We gre studying the use of a combination of methods, such as (1) offers to
exchange GM shares for Du Pont common and preferred stock which stock would
then be retired; (2) distribution of GM shares in lieu of cash as a portion of
Du Pont’s common stock dividends; and (3) sale by Du Pont of GM shares,
with Du Pont paying a capital gains tax on the proceeds.”

. Under the second method proposed, namely, distribution of General Motors
shares in lieu of cash as a portion of Du Pont’s common stock dividends, under
present tax laws, any shares distributed as dividends would be taxable to individ-
ual shareholders, based on the market value of the General Motors stock received,
at income tax rates ranging from 20 to 91 percent less the 4 percent dividends
received credit. To secure the funds required to pay these income taxes, many
Du Pont shareholders would unquestionably find it necessary to sell the General
-Motors stock so received, with resulting depressing effects upon the market value
of General Motors stock, - o ' : :

As to the third method of divestiture, suggested by Du Pont, namely, the sale
by Du Pont of General Motors shares, with Du Pont paying a capital gains tax
.on the proceeds,; the direct sale by Du Pont of General Motors stock; extending
‘over a 10-year period, could also have a continuing depressing effect on the price
of General Motors stock. N

Under present tax law, it is evident that the divestiture by Du Pont would
result in a substantial increase in the available supply of General Motors common
stock on the market. The increased supply with no increase In demand could
only result in a decline in price. ‘The price would be depressed throughout the
period of divestiture which, under the Supreme Court décree, could be as long
as 10 years. This reduction in market value would be a burden on all General
Motors shareholders and would result in an irretrievable injury to those General
Motors shareholders who for any reason would have to dispose of their stock
investments during the divestiture perlod. It would séem most inequitable that
these shareholders ghould sustain. such financial losses since they were in no way

_connected with the acquisition and retention by Du Pont of {ts holdings of

General Motors stock. .. T L

- The proposed legislation provides for equitable tax treatment for the share-
holders, of Du Pont upon receipt of General. Motors stock distributed for
divestiture purposes. Furthermore, there is ample, precedent for not taxing as
a dividend the forced divestiture of stock. ~Legislation similar to that proposed
was passed by the Congress in 1038 in connection with the Public Utllity Holding
Company Act and in-1056 as a part of the Bank Holding Company Act. In fadt,
.certain stock distributions under these acts, which meet specified conditions and

- 75117 0—61——9
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lHmitations of the Internal Revenue Code, are received completely tax free. On
the other hand, even if the proposed legislation is enacted, distribution by Du
Pont of General Motors shares will result in capital gains taxes for some Du
Pont shareholders. Sales by these Du Pont shareholders of the General Motors
stock received, to pay such taxes, will have some effect on the market value of
General Motors stock. : ,

' ' s OPINIONS OF TRIAL WITNESS

An officer of the largest security commission firm in the United States testi-
fied in the 1959 trial that if the divestiture decree proposed by the Government
were adopted, his irm would remove General Motors from its list of stocks
“preferred for purchase” and would, if asked, advise its customers to dispose
of their General Motors holdings unless they were prepared to ‘‘go through &
prolonged period of -adverse price action.” Another investment expert testifled
that “a great many of the smaller stockholders and the less well-informed stock- -
holders would sell simply because they didn’t understand the situation and were
afraid of it and would rather reinvest the proceeds in a more stable stock
where they didn’t have these questions overhanging the market.”

The impact of sales by present General Motors shareholders and by Du
Pont shareholders receiving distributions of General Motors stock cannot be
evaluated solely by the volume of such sales. These shareholders would be
acting without guidance or organization, since there would be no practical
method of forming & large secondary selling group to handle their sales. They
would be motivated, according to one witness, by “two things—fear and con-
fusion.” Each individual seller would attempt to dispose of his holdings as
quickly as possible in order to minimize losses,: thus further increasing the
pressure on the market for General Motors stock. Because such sales would
be disorganized, their impact on the market would be far greater than that of
an underwritten offering of comparable size.

EFFECT ON DEMAND FOR AND PRICE OF GENERAL MOTORS STOCK

While a diverstiture, under present tax laws, would cause a very substantial
increase in the available supply of General Motors stock on the market, it
would do nothing. to increase the demand. On the contrary, Government wit-
nesses as well as defense witnesses have testified that adoption of a divestitare
decree would actually decrease the demand for General Motors.stock. They
also have stated that potential buyers would be deterred by the same factors
which would induce present shareholders to sell their stock—the cloud of un-
certainty surrounding General Motors stock. At the same time, existing demand
would be partially satisfied by the distribution of General Motors stock as
dividends to Du Pont shareholders, including institutional investors, many of
whom might otherwise be prospective purchasers. o )

Thus the evidence is clear that divestiture under existing tax laws, while
causing an increase in the supply of General Motors stock on the market would
at the same time substantially decrease the demand for that stock. This would
create an imbalance between supply and demand which could be corrected only
by akdfcllne in price suficient to stimulate the entry of new demand into the
marke ; . - ‘

. REACTION OF GENERAL MOTORS SHAREHOLDERS

The loss in the market value of General Motors stock would be imposed on
842,000 owners who were in no way connected with the acquisition and reten-
tion of the General Motors stock by Du Pont. As you may be aware, General .
Motors common stock is owned by more people than that of any other indus-
trial company. General Motors, among all corporations, is- sécond only to
American Telephone & Telegraph in number of shareholders. 'Our shareholder
group grew steadily, without interruption, from just over 460,000 ia early 1955
to a peak of more than 849,000 at March 81, 1961. Since then there has been
a decline of 7,000 shareholders. This is the first decline registered in any
quarter since the latter part of 1954. While the decline in the number of Gen-
eral Motors shareholders is small, it could Pe ‘Indicative of a trend which, if
continued, would be & cause for concern, = "% -~ - S L
. General Motors has alwaye been keenly interested in the growth of itk share-
holder group. BSince 1927 it has been our practice to write letters of welcome.to
new shareholders. It has also been otuf practice, dating back to 1930, to write -
“to shareholders who ¢lose their accounts tojask whether the decision to'dispose -

}
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of their General Motors stock was related to any aspect of the corporation’s
policles or operations. The views of people selling General Motors stock as
well as the opinions of our existing shareholders are always important to us,
Of late some of the replies from former shareholders have cited the uncertain
status of the Du Pont decree as the reason for gelling thelr General Motors stock.
I-‘.;}x(-j example, a former shareholder who closed his entire holdings of 100 shares
sald: ,

“My reason was purely selfish—I have been concerned about the * * * reason-
ing of the courts in the matter of Du Pont’s ownership and decided that disposing
of 63 million or so shares of GM stock in 10 years would or could have a very
serlous effect on the market value of my stock.: I decided I would not care to
walit it out—and if I were correct I'd then pick it up again later. Possibly also
I could be fooled on this—however that's the way I doped it out.” :

A woman who recently sold her holdings of 50 shares wrote in part:

“In response to your letter of May 20 I sold [my] General Motors stock with
a great deal of regret. My husband will retire in 6 years and it was my inten-
tion to accumulate shares of General Motors and some other blue chips to add to
our income. When the news broke about Du Pont having to dispose of GM stock
the brokers were skeptical about the effect this would have and advised me to
sell it since they felt that GM would drop substantially in price when Du Pont
started to ‘dump’ the stock.” ) .

- And still another former shareholder who disposed of his 100 shareholdings
statedinpart: - -~ - " R o '

“However, you askéd me why and I shall tell you: I am not by natare a specu-
lator, preferring to hold good stocks and regard them as long-term investmeénts.
I did eell my General Motors stock because of the very unfavérable news which
appeared in the newspaper on the Du Pont divestiture,” -~ ' Lo
" Furthermore, many General Motors shareholders would #ell thelr stock during
the divestiture period for a number of reasons—purchase of a hoime, sending
. children to college, liquidation of an estate, etc. Such persons would be directly
affected by the adverse impact on the market price of General- Motorg stock.
While it is not possible to determine exactly what proportion of the outstanding
General Motors stock would be sold during the divestiture period; it is apparent
that the amount, and consequently the direct injury to General Motors share-
‘holders, would be substantial, ' Taking account of the normal volume of trading
in General Motore stock and the additlonal sales which would be caused by &
decree of divestiture under present tax laws, it 18 clear that any significant
diminution in the market price of that stock would cause losses running into the
hundreds of millions of dollars. S DA ' S

"' ©  EFFECT ON' RAISING EQUITY CAPITAL

In addition to depressing the market value of their stock divestiture under
current tax laws would further injure General Motors’ shareholders by increas-
ing the cost to the corporation of raising equity capital should- the need arise.
Divestiture under existing tax laws would deter many investors from purchas-
ing General Motors stock, and would create an additional supply of the stock.
Any new issue would be forced to compete with this additional supply. Conse-
quently, General Motors could market new common stock only at a price which
would be lower than under normal conditions. At a lower &elling price per share,
more shares would have to be sold to obtain & given amount of capital. .

Although General Motors ¢ould, of course, obtain capital through selling bonds

instead of by issuing common tock, no corporation can successfully engage in
.debt financing indefinitely without seeking equity capital. = = .
General Motors' management should, ke any other company, be free to
utilize whatever method of financing is most suitable to the future needs of the
corporation. Moreover, equity financing his certain advantages: it {a'a permsa-
nent addition to capital which need uot be repaid, and dividends, unlike Interest,
need not be paid unless earned. If equity financing would.be prgferablt:nl}nt for
the divestiture plan, the availability of debt financing would hardly mitigate
the injury to General Motors and its shareholders. ' "~ ~ [ . .

* General Motors believes that the proposed legislation is fair and should be en-
acted into law. - Uhder this legislation, stock distHbutions ‘pursuant to an antl-
trust order, as in the case of the Du Pout divestiture, woulll bé ted for tax
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_.purposes as & return. of capital to the individual shareholders. This would

mean that the receipt of General Motors stock by an individual Du Pont share-
holder would be taxable, as a capital gain, only if and to the extent that the
current market value of the General Motors stock received exceeded the tax

_cost of his related Du Pont stock.

Passage of the proposed legislation should reduce, to a substantial degree,
the increase in the market supply of General Motors common stock which would
otherwise be expected to occur during the years of divestiture. It is possible
that this legislation would have the.additional advantage of permitting the
divestiture to be accomplished over a much shorter period of time than the 10-
year maximum specified by the Supreme Court. Under these circumstances the
possible adverse effect upon the market price of General Motors common stock
as & result of the divestiture would be expected to be minimized. At the same
time, the Du Pont Co. has estimated that there would be no loss of revenue to
the Government if the proposed legislation i8 enacted. Thus the chief objective
of this legislation would be to permit a more orderly disposal of the 63 mililion
shares of General Motors common stock held by the Du Pont Co., with a mini-
mum of adverse eﬂect. .

coxor.usxon

In eoncluslon, General Motors would like to stress again the great necessity
for legislation such as this committee is now consldering in order to minimize
any adverse effect Du Pont's divestiture of 63 million shares of common stock
would have on the investments of the hundreds of thousands of innocent share-
holders apd the literally millions of their beneficiaries. The situation was well
‘summarized by Senator Stuart nglngton of Missouri in his statement on the

1961, from which we quote: .
“Thus the value.of General Motors shares today represent the accumulation

' of many yeqrs of perseverence on the part of General Motors shareholders and

the reinvestment of their profits by the corporation. To have this value de-
stroyed through the tax route would take from the individual General Motors

shareholder .the fruits of many years of corporate lncome relnvested in the

business to build up his equity.

“Both Dn Pont and General Motors have been regarded as leaders in their
respective . flelds for many years. As such, their shares have been bought by
‘individuals, directly or:through pension funds and mutual funds, as well as the
monthly installment plan of the New York Stock BExchange, for safety, of prln-
¢ipal and regular income.to provide for living and medical expenses, .

“Both principal and income now are subject to unnecessary shrinkage unless
something is done to correct the present inequitable tax laws. Consequences are
far reaching on retired workers, upon families struggling to educate their
children, and upon widows and minors whose lncome is partially dependent upon
Du Pont and General Motors shares.

. “There :is .need for prompt. and equitable treatment ot thia problem by the
Con:ress of the Unlted Stataes." L

STATEMENT OF Junb Russm FORGAN, SExI0R PARTNER, GrogE, Fozean & Co.

“ T am James Russell Forgan, and I am senior partner of Glore, Forgan & Co.

The primary business’ of our firm I8 investment banking.. I have heen in the
invegtment banking business since 1927. Since 1931 I have been a partner either

- In Glore, Forgan & Co. ot its predecessor Field, Glore & Co. Our firm is generaily

regarded as one of the leading underwriting houses in the cointry. ‘We are also
members of the New "York Stock’ Exchange, My firm was retained by General
‘Motors, Corp. 1n 1957 dnd again in'1961 to gdvise it with regard to the market
“effect ‘on’ General Mo tors common stock of procedures which the Du. Pont Co.
may adopt or may be dlrvected. % adopt under the divestiture ?roceedlnss for
(disposal of the common stock pf eneral Motors Corp. owned by it. In hear
held by the U.8. District Court Northem INlinolis before Judge LaBuy in

. T'testified for General Motory Cor tgxél Ehe probably impact on the market price

_of General Motors common stock vestfture plan proposed by the Govern-
ment to the district court were ado]

pted.
) After an exhau&ti;: &tg 4  of t&g)ro'l:)lem l;‘yi :tny tlrtg]k lwe elgg,lmat&ddthaw:
ncome {ax g/gpec lan, out r 0. anything else, would ca
drop fn the market price ot General; uoetg:-; qtock at least 2Q percent. or
somew mbe;wmtoanduoxnuh Caaie s S

!
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Recently we have restudled the problem, particularly in the light of various
alternative plans of divestiture which have been suggested. '

At first glance the problem appears deceptively simple.  Sixty-three million
shares of General Motors stock -must be disposed of by Du Pont in one manner or
another within a maximum period of 10 years. Each share of Du Pont common
stock carrles a beneficial interest in 1.37 shares of General Motors stock which,
at the present market price of General Motors, has a value of approximately $65.

I belleve the real difficulties of the problem can best beé understood by exam-
ining two opposite and extreme methods of divestiture. On the one hand, con-
sider the possibility of a distribution by Du Pont to its own shareholders of the
entire 68 million shares of General Motors stock at one time. Except for the tax
impact on Du Pont shareholders, this procedure would be the most straightfor-
ward and clearcut method of divestiture. Instead of holding one stock certifi-
cate, each Du Pont shareholder would own ¢wo certificates—one, representing
his interest in General Motors, and the other representing his jnterst in Du
Pont ex General Motors, and the job would have been done. : oL

Under existing tax laws, however, the tax impact of such a procedure wo
be nothing less than appalling._ Most of the many thousands of individual Dy
Pont shareholders would be forced to sell the General Motors stock received as'a
dividend in order to raise money to pay their income taxes. In our studies in
1959 of the original Department of Jusatice plan of divestiture we estimated that
the average income tax rate payable by.individual Du Pont shareholders would
be in the neighborhood of 56 percent of the value of the General Motors stock
received as dividends.. Under the extreme plan suggested above, the average
tax rate would obviously be much higher than 56 percent. The tax selling would"
be disorganized and chaotic, and I am convinced could only be accomplished by
driving the price of General Motors stock down to somewhere between 80 to 50
percent below the present market value of the W Ce

A similar situation would prevail with somewhnt less disastrous results if
Du Pont should distribute one-tenth of its General Motors stock during each of
the 10 years allowed by the Supreme Court. .Based on preeent market values,
each Du Pont shareholder would receive annually an amount of General Motors
stock equal.or nearly equal in value to the-cash dividend of $6.50 now paid an-
avallybyDuPont. . . . . . R PR -y . NI
...I..am,convlnce&that the tax impact of such & plan would atill be terrific, re-
gardless of whether or not.the stock. distribution were: accompanied by some

dividends by Du Pont. - Alt_housh_ the initial impact on: the market price

.G aﬁ dotors would probably be less than that caused by a single distribu-
tiop. of the stock, the influence of disorganized tax selling would be.felt
throughout the entire 10-year period.. Potential investors would. tend to.avold
the purchase of General Motors stock unless available at bedrock bargain.prices,
and the market value of the stock wounld remain at severely depreased levels for
most of the decade. ST C R oy

Now let us consider a method.of divestiture at the opposite extreme. . Suppose
that Du Pont, in order to avoid the direct tax lmgact on its shareholders of stock
distributions, should decide to sell in the market all of its General Motors hold-
ing in 10 annual installments. This would mean yearly sales of 6,300,000 shares.
If we assume an average sales price of $40 per share for the General Motors
stock, our security markebs,,Yould be called upon to absorb aboyt one-quarter of
d billion dollars of additional General Motors stock during each of the 10 years.

I should like to make cleéar that the history of our securitiea markets shows
nothing remotely comparable to.such a vast outpouring of stock;, There is today
no large unsgtisfied.demand for General Motors stock. . Aside £rom the Dy Pont
holding, there aré some 220 million shares of General Motors pommon stock now
outstanding in thé hands of approximately 850,000 shareholders. Anyone ,wiql,i:g:
to purchase General Motors miay do so.in a&oat unlimited quantities on the
New York Stock Exchange. ‘Thé addition, therefore, of 63 million shares of
stock o the present available, snﬂny would necessarily drive the price of General -
%’tgﬁg" dgg%:o eigot%l;owhere veators would feel they were bging. offered too
'chtg knowledge in advance that 10 successive sales were _s&?éduled to 'take
giace, I am convinced that investors would only. absorb, the initial offering of
/300,000 ‘shares of stock at ‘a price sufficlently low to give them confidenco that
;%m}fedi) A c:a}es could ig{at_be*p:lpgqtgdgf drx‘;vgo t,lég wrkgft tci afpj%v{g; levels.
Such a pilee, In my opinion, Would be at leas , 40, percent below, the, present
marketleel‘othehergl ltotbmgstocge 8 o AN c
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It is tmportant here to observe that the recent sales of Ford Motors stock by
the Ford Foundation do not afford a valid basis of comparison. Prior to theee
offerings no Ford stock had ever been available to the general public. Ford was
4 glamorous name and many thousands of investors were determined to own
some Ford stock almost regardless of price. Nevertheless, it is highly significant
_to note that the most recent offering of 1,750,000 shares of Ford stock caused a
decline of almost 10 percent in its market price. In anticipation of the offering,
Ford stock declined from a price of $88 per share to $80.50 per share, at which
level it was offered to the public.

When we examine various alternative plans of divestiture that have been
suggested, we find that all of them represent some variations of the two extreme
methods outlined above. To the extent that Du Pont distributes General Motors
stock to {ts shareholders present tax laws will have a direct impact on the
market value of General Motors stock. To the extent that Du Pont, in order to
avold this direct tax impact on its shareholders, i8 forced to sell its holding of
General Motors stock, the result will be an equally depresslng influence on the
market price of General Motors stock.

Du Pont, of course, could distribute & modest.amount of General Motors to its
shareholders in place of some small percentage of its present cash dividends
without serious direct tax consequences. Thus, Du Pont, in place of its present
$6.50 annual cash dividend, might distribute three-quarters of this amount in
cash and one-quarter in General Motors stock. I am confident that this part
of a divestiture program by itself would not have a seriously depressing influence
on . the value of General Motors stock. The trouble is that such a plan would
only dispose of somewhere between 10 and-18 mlllion shares of General Motors
stock over a 10-year period.

Moreover, Du Pont might dispose’ of addmonal shares by oﬂering to exchange
General Motors stock for its own outstanding preferred and common stocks at
some attractive ratio. Under the most optimistic assumptions, howevet, such
8 combined program would still leave to be s0ld in the open market somewhere
around 60 to 70 percent of the General Motors stock now held by DuPont. One
important weakness of such a plan is that the depressing influence of these huge
stock sales would lessen: the: attractiveness of the exchange offers of General
Motors stock for Du Pont preferred and common shares. -The result would
probably be to reduce the amount of stock disposed of through exchange oﬂers
and thus to increase the balance of General Motors stock tobesold, - -+ /'i7é%

The Du: Pont:00. in & recentiletter to-its stockholders, éstimates that a fext-
ble plan, sach as outlined above,:would produce no greater tax:revenue for the

. Governnient under existing law than would be the case it H.R. 8847 as athended
should be enacted by the Congress: Nevertheless, the supply '6f General Motors
stock would be inc¢reased by the very large amount of shares which would still
have to be sold during the period of divestiture, and such huge sales would
severely depress the market price of General Motors stock. .

“Thus, no matter what plan of divestiture wd consider, we find ourselves im-
paled on either of the twin horns of a dilemma. Under existing te.x laws, there
c¢an be no escape from the direct impact of tax selling, or from the effect of
huge forced sales upon the market price of General Motors stock. Either route,
or any combination of the two, will almost certainly cause a serious and pro-
tracted decline in the value of Gleneral Motors stock. The only way out of this
dilemma is through the enactment of remedial tax legislation such as is proposed
in H.R. 8847." It will minimise the supply of General Motors stock which other-
‘wise would be thrown on the market and should greatly reduce the time neces-
sary to accomplish divestituré. Finally, it will be a vivid denionstration of the
fact that in our free soclety innocent victims of judieial action can expect to be
protected by the legislative brauch of our Government. '

Unfortunately, theré is' & widespread opinion that such’ ieglslatlon would
represent an act of favoritiem on behalf of two huge corporations—General
Motors and Dt Pont. Nothing could be further from the truth. No program
of divestiture will have any direct adverse influence on thé operations of -either
of these companies, although General Motors could be affected sadversely in rais-
ing-additional equity capital while its stodk was selling at very depressed levels.
The real sufferers under existing tax laws will be the more than 1 miluon share-
holders of the two corporations. . .

> Certainly thére can ba no basis In equity for inflicting serious economic dam-
m upon innoeent stockholders of’ Gem}ral Motors who had nothing to.do with

4
i
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the investment by Du Pont in General Motors stock some 40 years ago. The
prineiple of avoiding such unwarranted injury to innocent parties has been well
recognized by the Congress under similar circumstances in the past, both ia
connection with the Public Utllity Holding Company Act of 1935, as amended,
and the Bank Holding Company Act of 1956,

As a matter of simple justice to a vast multitude of innocent American ctti-
zens, I urge upon you the prompt enactment of H.R. 8847, or of some similar re-
medial legislation,

STA'musN'r OF WINTHROP C. Ltmz, PRESBIDENT IN Omumn OF THE anmwurrma
DivisioNn or MERRILL LYNCH, PIERCE, FENKER & SMITH, INO.

I am vice president in charge of the Underwriting Division of Merrill Lynch‘,
Plerce, Fenner & Smith Inc., a securities investment firm which is engaged in
practically all phases of the securities business. Merrill Lynch, as our firm i»
generally known, is the largest securities commission firm and is 1 of the 10
largest securities underwriting firms measured by business written in the last
5 years. The firm last year accounted for approximately 13 percent of the public
round-lot trading on the New York Stock Exchange and for approximately 20
percent of the odd-lot trading. We have around 500,000 customers.

A substantial number of these 500,000 customers own Du Pont and General
Motors stock. For example, we have registered in our name 8,138,868 shares of
General Motors stock, which we hold for 88,421 customers. Likewlise, we hold
in our name 162,212 shares of Du Pont on behalf of 4,125 of our customers. - A
large number of these customers are people of modest means. I am urging
support of this legislation because we at Merrill Lynch do not want to see the
stockholders of Du Pont or the stockholders of General Motors get hurt bo-
cause of the market consequences of divestiture. a

I agree with Mr. Greenewalt and Mr. Emerson that theee sboekholders would be
hurt under any methods of divestiture that might be employed under the present
tax law. In fact, I believe that the market impact of the three-pronged flexible
plan of divestiture during some parts of the 10-year perlod wonld be even
. greater than the percentages estimated by Mr. Emerson, - -

Mr. Emerson’s estimates are reasonable, it seems to me, lt we assume reh-

tively favorable automobile business and steady market conditions throughout
‘the 10-year period of divestiture; if we assume that.each year for 10 consecu-
tive years Du Pont will be able to sell an average of 3% million General Motors
shares successfully, But any 10-year period is apt to have its bad years as
well as its good. If only one of these huge annual offerings should fail, that
failure would have reverberations far beyond the market ‘for Du Pont and
General Motors. - Such a failure would have a serious effect upon thé market
for new issues, and would affect the listed market as well. It would put a
definite brake on industrial growth genernlly by maklng it moro difficult tor
American industry to raise new funds.
" Even' {f divestiture under present law presented no dangers to the general
economy, the proposed legisiation should be adopted to protect the stockholders
of General Motors and Du Pont from unintended harm., Mr. Greenewalt said
that he was testifying on behalf of more than 200,000 stockholders of Du Pont
and indirectly on behalf of nearly 850,000 stockholders of General Motors.
Actually, many more individuals are involved. In: the outcome of this legisla-
‘tion than these figures reveal. For example, on the General Motors’ stock-
holders list, our firm, Merrill Lynch, appears as only one shareholder; whereas,
as I have sald, we hold General Motors shares on. behalf of 383,421 cmbomers.
Simtlarly, our firm appears as a.single shareholder on the Du Pont. atoekholder
list, but we hold Du Pont stock for 4,125 customers.. . -

I beligye that if the General. Motors’ shareholder list oould be tuced through
the brokers and nominees, it. would be ‘discovered -that the beneficial owners
would total well over 1 million, and possibly be as many as 134 million. In the
case of Du Pont, actual beneficial holders probably would exceed 800,000.; It is
likely, therefore, that this legislation :directly affects the interests. not ot 1
million individuals, but much closer to 2 million.

Many of these sharehold;ars are small inveators who will be hard hit in ab-mce
of corrective legisation. We are vitally concerned because:. many. of these
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people are our customers. We know their individual circumstances and above
all else we don't want to see them needlessly harmed.’

~ As an lllustration of the type of people who are involved, I should like to call
your attention to the monthly investment plan, which was developed by the
New York Stock Exchange in 1954. Under this plan an individual, for just
over 44 cents a day, can gradually become a part owner of an American business
enterprise. Currently 107,085 individuals are making investments in American
business in this manner. Of these, 63,442, or 59 percent of the total, are making
their investments through Merrill Lynch, and of these, 3,677 are investing in
General Motors and 474 in Du Pont. More monthly investment plaus are in-
vested in General Motors than in any other stock—both on a nationwide baslis
and on the part of our own customers.

" Investors In General Motors are alrendy being badly hurt by the adverse im-
pact of the divestiture proceedings on the market.

Just before the hearings in the district court in Chicago, as of December 81,
1058, General Motors sold at 48%. On September 8 of this year General Motors
sold at 469, —a decline of 5.5 percent. During the same interval, the Dow-Jones
industrial average rose from 584 to 725, or 26 percent, and General Motors' com-
petitor, Ford Motor Co., rose from (503 to 96%;, or 82 percent,

No business development over which General Motors had any control could
explain this enormous discrepancy in market action. - The logical conclusion is
that the poor market performance of this sound industrial company was caused
by the financlal uncertainties generated by the divestiture proceedings.

- Our research division recently issued a study showing how an investor would
have fared by investing $100 a month in any of the 20 stocks currently most
popular with our customers during the entire period of the monthly investment
plan's exlstence—from February 1954 through mid-1961,

When you consider that the dollar averaging principle inherent in the monthly
favestment plan results in purchase of more stock when the price declines and
less stock when the price rises, it..is disturbing to see that an investment of
$8,900 In General Motors during the 88-month period would have appreciated by
only $518 to a total present value of $9,418. Duriug the same period American
Telephone—an investment not generally noted for dynamic market qualities—
grew from $£8,900 to $14,875. International Business Machines increased to
$87,300; Safeway Stores to $17,054; Sears, Roebuck to $17,743. Only 2 of the
20 stocks fared worse than General Motors and these did so because of special
circumstances. L : .

. Without corrective legislation Du Pont presumably will be forced to employ
ita three-pronged flexible divestiture plan rather than distribute its General

Motors stock to Du Pont stockholders. Under this combination of methods,
sales of General Motors stock by the company, sales by  some .stockholders
who received part of thelr dividends in General Motors stock, and sales by some
who obtained General Motors stock in exchange for Du Pont stock, would bave
a severe Impact on the market value of General Motors stock. e
.. The innocent stockbholders of General Motors—all of them~—would be hurt.
They look to Congress for fair treatment. ' &

.Passage of H.R. 8847, as amended, would greatly shorten the divestiture
perliod and would substantially lessen.the market impact of divestiture.

- In helping all these people Congress would not cause the Treasury to suffer
any loss in revenue. It has been pointed out that the Treasury would take
in about $350 milllon under H.R. 8847 as against about $330 milllon under
the three-pronged flexible program of divestiture.  Thus, this is not a bill for
tax rellef, .but a bill: to protect: innocent investors from damaging market
consequences. Surely no one can believe that such needless destruction of
market values serves any public purpose. : o ‘ :
. It s highly important from the standpoint of people’s capitalism to encourage
‘wider. share ownership. ‘It is important that workers who invest their hard-
‘earned funds through a monthly investment plan, or through purchases of
-small odd 1lots, either directly or through payroll deductions, be assured of fair
131;0&&:;:?,!1! any case where they may beco‘ me innocent victims of a forced

vestiture. :

- For these reasons, I urge adoption of corrective legislation as beneficial to the
_ “country's welfare. - ' - B e e = Coo
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ProsgAvER Rosr Goxrz & MENDELSOHN,
New York, N.Y. Septomber 12, 1961.
Hon. HAgry F. BYRD,
Chairman, Senate Finance Committee,
New Senate Offtoe Building, Washington, D.C.

DeAR MRr. CHAIRMAN: We are taking the liberty of writing you regarding
pending legislation to ease the income tax burden resulting from antitrust
divestiture decrces, in view of the hearings scheduled on such bills by the
Committee on Finance, and the favorable action taken by the House Committee
on Ways and Means.

This firm represents trustees of a number of testamentary trusts with sub-
stantial and longstanding investments in stock of E. 1. du Pont de Nemours &
Co. Though none of the grantors, trustees, nor beneflciaries have had any
connection with Du Pont, these trusts and their beneficlaries will suffer serious
adverse effects from the income tax consequences of the divestiture of General
Motors stock ordered by the U.8. Supreme Court. That Court granted the
trustees we represent permission to flle a brief amicl curiae, enclosed herewith,
which we believe graphically depicts the harsh impact of divestiture upon the
innocent beneficiaries of these trusts.

No matter what course the trustees take, the net result will be a disastrous
capital levy on the trusts and beneficlaries. The problems of these innocent
victims of the Du Pont case, and of others similarly situated deserves, we
belleve, careful and sympathetic consideration.

We hope that this letter and the enclosed brief will explain our particular
concern that favorable action be taken on legislation which will permit at least
some mtigation of the tax impact resulting from the Du Pont decislon., We
also hope that this letter and the enclosed brief may be made part of the
hearing record on this legislation. .

ours very truly,
PRrOSKAUER Rose Gorrz & Mmmsonu,
By WALTER MENDELSOHN.

/
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IN TaE

Supreme Court of the United States

OctoBer TerM 1960

No. 55

—-
UNITED STATES OF AMERICA,
Appellant,

—_—V—
E. 1. pu PonT DE NEMoURs anp ComPANy, ef al.,
Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS.

el

MOTION FOR LEAVE TO FILE ATTACHED BRIEF
FOR CLARA M. BLUM AND NORMAN S. GOETZ, TRUS-
TEES UNDER THE LAST WILL AND TESTAMENT OF
ALBERT BLUM; FRANCIS H. BLUM, JOHN A. BLUM
AND ALFRED L. ROSE, TRUSTEES UNDER THE LAST
WILL AND TESTAMENT OF HENRY L. BLUM; IRVING
TRUST COMPANY, EMIL GOLDMARK, ALFRED L.
ROSE AND LINDLEY G. PASKUS, TRUSTEES UNDER
THE LAST WILL AND TESTAMENT OF BENJAMIN G.
PASKUS; AND LINDLEY G. PASKUS, EMIL GOLD-
MARK AND ALFRED L. ROSE, TRUSTEES UNDER
THE LAST WILL AND TESTAMENT OF KATHERINE
PASKUS, AS AMICI CURIAE

The Trustees of the aforesaid Trusts, respectfully move
for leave to file the attached brief as amict curige, in
support of the Appellees in this cause, pursuant to Rule 42
(3) of the rules of this Court. Attorneys for the Appellees
have consented to the filing. Such consent was requested

ﬁ
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of the Solicitor General by the Trustees’ counsel in June
of 1960. By letter, dated July 8, 1960, consent was refused.

The Trustees above named requested such consent upon
learning that none of the stockholders of Appellee, E. I.
du Pont de Nemours and Company (herein “du Pont”)
would be directly represented. The Trustees believed that
they should advise the Court of the impact of the proposed
divestiture upon the innocent beneficiaries of these Trusts
who would be directly and adversely affected by divestiture.
As these papers were being prepared, Trustees’ counsel
were informed that the Solicitor General has recently con-
sented to the filing of briefs amicus by Messrs. Dallstream
and Cowen, who served as amici curiae in the court below.
However, as pointed out in the Government’s brief (page 6),
these amict curiae were not to be “partisan”. The brief
presented herewith is designed to be and is frankly partisan.

The aforesaid Trusts own in excess of 40,000 shares of
du Pont common stock, as follows:

No. of Date of , Cost'_' K
Shares Death ) Basis

Trust u/W Albert Blum £/b/0
“Clara M. Blum .o 20,000 5/ 1/40 $691400

Trast’ u/W Henry L. Blum
f/b/o Frances C. Blum ........ 16,000 8/22/‘40 $655,000‘

Trust u/W' Benjamin G. Pas-
"kus f/b/o Lindley Garrlson ’ . : :
Paskus. ......... 4,000 1/28/51 $343,250
Trust u/W Katherme Paskus : - -

- f/b/o Lmdley Garrlson Pas- ‘ )
- kus .. 200 3/ 7/50 $ 25,000

The Trustees believe that‘through the ﬁling of a brief on
their behalf, this Court will be given a capsule picture of
the injustice that would be visited upon du Pont stock-

e Value at date of death or optxonal valuation date.

'4
Coy
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holders, if their holdings of du Pont stock were' dlvested
as requested by Appellant. L S

The annexed brief, for the filing of which we seek per-
mission, will briefly point out that neither the earlier opin-
ion of this Court nor Section 15 of the Clayton Act requires
divestiture; that Judge LaBuy properly exerclsed a sound
discretion in shaping his decree so as to prevent improper
use of du Pont’s voting power, ete., in violation of the Clay-
ton Act, while at the same time avoiding untold hardship
to innocent stockholders; and that the CGtovernment’s request
for immediate divestiture regardless of the effect on:'the
stockholders of du Pont is unjustifiable and would constitute
a reversal of this Court’s earlier decision which called atten-
tion to the “Iarge dxscretlon” vested in the Dlstnct Courts
“¢to model their Judgments to fit the exxgencles of the par-
ticular case’” (353 U. 8. 586, 607). .

Such a presentation, which will emphasize the actual tax
effect of divestiture upon the stock owned by these Trustees,
will necessarily be different from and not repetitious of the
more composite treatment of the situation which undoubt-
edly will be found in the briefs.of the Appellees. .

The accompanymg bnef }
A. Considers the tax consequences upon the beneficiaries
of the four Trusts in the event that the Government’s pro-
posed Judgment below were adopted. It will analyze the
tax effect in the event that the stock distribution were allo-
cated to income, as well as the harsh consequences if allo-
cated to principal. It will indicate that in the event of an
allocation to income, ‘all other income of the beneﬁclarxes
of some of these Trusts would be msuﬁiclent to pay the
tax which would be imposed upon the distribution of the
General Motors stock If allocated to prmclpal, a. substan-

------

tax on the distribution.

75117 0—61——10
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"~ B, Indicates how the inevitable forced sale of General
Motors stock by various du Pont stockholders would have a
disastrous effect on the market value of the stock, thus
compounding the difficulty that would confront these Trus-
tees and their beneficiaries from the distribution which the
Internal Revenue Service has already ruled would consti-
tute ordinary income for tax purposes.

- C.: Sets forth the various estate problems which will be
visited upon these Trustees, who must make the choice of
allocating such a stock d1v1dend between income and prin-
clpal :

'D. Finally, demonstrates that other suggested alterna-
tive's" would have little less harmful tax and market conse-
quences upon the shareholders of du Pont who, as noted by
the court below, were entitled to consideration in carrying
out this Court’s direction for & solution of the problem
through the exercise by the District Court of its “large
discretion,” so as to provide ‘a judgment which would “fit
" the exigencies of the particular case.”

“ The Trustees, therefore, respectfully move that they be
granted leave to file the ac'companying brief.

J OSEPH M Pnosann
Harorp H. LEviN
"~ 800 Park Avenue
New York 22, N. Y.
Counsel for Amici

Pnosxwm Rose Gomz & Mnnnm..sonn
Jurivs J Tnm.nn
RoserT J. LEVINSOHN |
- Lamey M, LaviNsgy o
' '300 Park Avenue T
New York 22, N. Y.
Of Counsel. '

[
/
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. INn THB

Supreme Couet of the United Qtaien

- OcroBEr TErRM 1960
No.55 -

—
UNITED STATES OF AMERICA, :
Appellans.
——v._—.

E. 1. puv PonT DE NEMOUBS AND Compm, et al.,

Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT:
FOR THE SOUTHERN DISTRICT OF ILLINOIS, '

——

BRIEF FOR CLARA M. BLUM AND NORMAN S. GOETZ,
TRUSTEES UNDEBR THE LAST WILL AND TESTA.
MENT OF ALBERT BLUM; FRANCIS H. BLUM, JOHN
A. BLUM AND ALFRED L. ROSE, TRUSTEES UNDER
THE LAST WILL AND TESTAMENT OF HENRY L.
BLUM; IRVING TRUST COMPANY, EMIL GOLDMARK,
ALFRED L. ROSE AND LINDLEY G. PASKUS, TRUS-
TEES UNDER THE LAST WILL AND TESTAMENT OF
BENJAMIN G. PASKUS; AND LINDLEY G. PASKUS,
EMIL GOLDMARK AND ALFRED L. ROSE, TRUSTEES
UNDER THE LAST WILL AND TESTAMENT OF
KATHERINE PASKUS, AS AMICI CURIAE

Interest of Amici

The interest of the amici is set forth in the motion for
leave to file this brief.
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Argument

Progeedings to Date.

In June, 1987, this Court held the acquisition by B, I
du Pont de Nemours and Company (hereinafter “du Pont”)
of approximately 63,000,000 shares of common stock of
General Motors Corporation (hereinaftor “General Mo-
tors”) violative of Seution 7 of The Clayton Act (16 U. 8.
0.:A. 18), and remanded this case to the Distriot Court

“for a determination, after further hearing, of the equi-
table relief necessary and appropriate in the public
interest to oliminate the effeots of the acquisition of-
fonsive to the statute” (853 U. 8. 586, 607).

In doing so, this Court pointed out that the

“Distriot Courta, in the framing of equitable deorees,

are clothed ‘with large discretion to model their judg-

. .menta to fit the exigencies of the partioular case,””
(Ibtd. 607-608.) - , |

' The Distriet Court mitxated its prooeedings on September
g5, 1957 (R. 8) dnd, on' the same day, appointed amici
mmae mbtmotmg them that, *

“ & ¢ . it will be their duty to oﬁor plana, to make moh
" msonable investigation of the situation as is proper
- to enable them s0 to do and to study the various plans
- . proposed by the litigants and to make their recommen-

dqhons to the Conrt *eon. (R 10-11) R \

The Dnstnot Court declared

“that it is in the mterest of the public welfare that the
Court be fully informed of all aspects of the case and

{
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particularly with respoot to the effect which the plan
or program finally worked out by this Court will have
upon the public interest and upon the interest of the
stockholders generally of both E. I, du Pont de Ne-
mours and Company and General Motors Corporation”
(R. 10).

Botween Octobor 25, 1957 and August, 1958, proposed
final judgments were submitted to the Dlstrict Court by
the several parties (R 3185).

Appellant’s proposed judgment was submitted to the
Commissioner of Internal Revenue. As stated:in the opin-
ion of the District Court, the Commissioner ruled that:

“under the Government’s proposed judgment the annual -
dividends paydble by du Pont in shares of General
Motors stock would be taxable as ordinary income to
the extent of du Pont’s current earnings and decumu-
lated earnings and profits. In the case of individual

~ stockholders the Commissioner ruled that the amount

"of the dividend would be the fair market value . . . of
the General Motors shares at the timé of each annual

__distributmn" (R. 3187)

Hearings commenced on February 16, 1959 after the
parties had taken depositions and submitted interrogatories
(R. 3185). Appellant presented its evidence on t{welye hear-
ing days between February 17th and March 16th, 1959,
The Appellees and the gmici curiae presented.their evi-
dence on twelve hearing days between March 16th and
April 1st, After Appellant had presented its rebuttal on
four hearing days, bnefs were filed and the cage snbxmtted
in June, 1959 (R. 3203) I 4

The court rendered its opinion on October 2 1959 (B
3265) Its fina] judgment, dated November 17 1959 prp»
vides in part:
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“Jurludiotion {8 retained in order to enable any party
hereto vr any persvh enjolned or restrained horeby to
apply to this Court at any tine for such further orders
whd divections us tnay by nevegsury or approptiate for
the vonstruction vr earrying out of this Judgment, for

~ the modificetion vy termination of this Judgment or
any of the provisions thereof, ov for the enforeement
of complinnee therewith and punirliment of any viola-
tions thereof, . .. * (R, 3300-38313, at 9803).

On the basis of this voluminous record® and aesisted
by the two impartial friends of the court, the Distriot
Court, in ite well rensoned opinion, found that divestiture
was hot necessary “in order to prevent the consequences
conderined by the Statute® (13, 324¢), that divestiture would
have tvery serlous adverse consequences,” that “it would
be unreasonable and unjust for the Court to adopt measures
which are certain to result in loeses to innocent stockholders
when the effects offensive to the statute can by eliminated
~ by measures which will not result in such consequences”
¢ (R, 3247), and that to “order a divestment of du Pont's
- title, with the resulting tax penalties and market implica-
: tona. .. would ... constitute & serious abuse of dissretion”
(R 8260). ~
S | recehing ita deeiaion, the court “eonsldered whether
. thery might be modifications of the Government’s plan or
- other forms of divestiture of the legal title which might
reduce or mitigate these adverse consequences” (R, 3248),
It concluded that no plan or method of divestiture could be
developed which “would not either impair the valae of the
~ property mterest;e involved or impose severe tax conse:

®The prmted record of the proceedings below conalsts of over
3000 pages. Certain doenmnh an& exhibits were omitted by
- wtipulation (R. $331).
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quetides dpon the stuekholders of the du Pont Company”
(It. B349),

Notwithstanding the vast amount of material aceumtlated
during this lengthy period and diligently donsidered by the
District Coutrt, Appellant now urges this Court to order
divestiture and to direct the lower court to start anew
on the road of exploration, to develop a suitable method of
divestiture, which neither court nor counsel nor impartial
amics curive have heretofore been able to find. '

1
Divestiture is neither required nor needed.

It is not the purpose of this brief to argue at length the
question whether divestiture in this case is mandatory as
n matter of law, That issue will undoubtedly be tully con-
gideted in the briefs of counsel for the partles. Sumae it
hore to point out:

A This Court’s instruction to the District Court
on remuand made no mention of divestiture.

- On the contrary, the Distriet Court was directed to deter-
mine, after hearing, -

“the equitable relicf necessary and appi'bpriété in thé
public interest to eliminate the effects of the acqulsition
offensive to the statute”,

it being noted that tha District Courts were

“olothed ‘with large diseretion to inodel their Jﬁdgmenth
to fit the exigencios of the particular case’” (353 U. 8,
686, 607-608) ,

craa
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B.. Section 18 of the Clayton Aot differs from Section 11
in that it does not apecify divestiture as the sole remedy,
‘Scetion 16 (16 U, 8. C. A. 20) does not evon mention
divestiture, It invests tho Distriot Courts

- “with jurisdiotion to provent and restrain violations of
this Act"

and lodges witl\ the several District Attorneys of the United
Statos the duty to

“institute procecdings in equity to provent and restrain
such violations,”

Seotion 11 (15 U. 8. C.’A. 21), which govorns procecedings
before a commission or board hearing a Scotion 7 case,
speciﬂeally provides that, upon finding of violation, it shull
issue

. 4 ® %% an order requiring such person.to cease and de-
sist from such violations, and divest itself of the stock
«v held®***»

For the Government, therefore, to argue that “The Fed-
eral Txtade Commission has from the outset required divest-
iture . . . ” and that therofore a court of equity must do
the same (see Government’s brief, PP 32 et seq.) is patently
nnsupportable

The only logical conclusion that may be drawn from the
difference between these two sections is that Congress did
not intend to lodge discretion with the administrative agen-

| cges, but desired that courts of equity, before which Clayton

Act cases would be tried nnder Sectxon 15, continue to have
"~ their historical equitable powers to exercige their “ cone
large discretion to model their judgments to fit the exlgen-
cies of the particular case’” (353 U. 8,, at p. £08).

In Hecki Co. v. Bowles, 321, U. 8. 821, dealing with the
grant of jurisdiction to the I?istrict Courts to issue compli-

;
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ance orders for the enforcement of the Emergency Price
Control Act of 1942, this Court declared: :

“We cannot but think that if Congress had intended to
muke such a drastic departure from the traditions of
equity practice, an unequivocal statement of its pur-
pose would have been made” (p. 829 of 821 U. 8.). '

From the foregoing, it is clear that divestiture is not man.
datory in this case. Nor is divestiture needed where, as
here, the judgment below is more than adequate to remedy
the Clayton Act violation found by this Court.

C. The District Court’s judgment provides
adequate remedy.

The judgment below deprives du Pont, Chmstmna, Dela-
ware, and their respective officers and dlrectors, of voting
rights in General Motors stock.

Except for General Motors stock allocable to Chrittlana
and Delaware and to the officers and directors: of the three
companies, the voting rights withi-respect to the General
Motors shares held by du Pont are passed through to the
many thousands of du Pont stockholders.

All officers and directors of du Pont, Christiana and Dela-
ware are prohibited from serving as directors or officers
of General Motors. 'Likewise, General Motors is prevénted
from employing anyone in any capacity who is employed
by any of these companies. In addxtion, the judgment con-
tains prohlbltlons against preferential trade’ agreementa
between du Pont and General Motors, s

‘ Indeed, the judgment goes so far as to cancel existing
requirements contracts between du Pont-and General Mo-
tors, and to prohibit any new requirements contracts for
a penod of three years after wluch penod snch contracts

A S R 7Y

T I
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of not more than one year’'s duration will be permitted
(R. 3264-3266).

To contend, as does Appellant, that the cumulative offect
of the safeguards embodied in this judgment is inadequate
and that the District Court abused its discretion, is insup-
portable on the record, on reason, and by any standard of
business realities.

I

The District Court correctly held that divestiture in
this case is not feasible without inflicting harsh punitive
injury upon innocent stockholders.

During the two year period devoted by the District Court
to the task of promulgating “a decree which will remedy
the violation of Section 7 of the Clayton Act, without pe-
nalizing those who may become the innocent victims of this
ease, the stockholders and the beneficiaries in various trusts
and institutions” (R. 3197), many alternative methods were
considered. and examined.

- Appellant urged divestiture in its proposed judgment,
regardless of the ruinous consequences to hundreds of thou-
sands of concededly innocent stockholders (R. 3185-3187).
Amicus Dallstream suggested a method of vo! antary “take-
down” of General Motors ghares by du Po..c stockholders
which admittedly did not remove, but was designed to alle-
viate, the confiscatory consequences of Appellant’s proposal
(R. 3190-3192). The court below, after .careful.considera-
tion of these proposals,* rejected them (R, 3260-3261, 3263).

~ It Appellant’s position were correct that divestiture is
the only proper remedy, despite the absence of any such

" ® The court acted on the proposed judgments of Appellant and
emicus Dallstream only after each was submitted to the Com-
missioner of Internal Revenue for his detailed ruling as to their
tax consequences (R. 8187, 3190). ,

]
¢
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requirement in the statute and the absence of:any such
direction in the earlier opinion of this Court; then nothing
further need be said. But the Appellant goes further. -It
urges that divestiture should have been ordered here even
if the trial court had discretion. It takes the further posi-
tion that the stockholders of du’ Pont and General Mt‘:tox“B
need not be hurt by divestiture.

We have a right to assume that the Government’s pro-
posed judgment below, presented after many months of
consideration, was the best possible plan that the Govern-
ment could present which would provide for divestiture and
at the same time avoid disastrous consequences to mnocent
stockholders. -

The District Court, in its Judgment expressly retamed
jurisdiction “in order to enable any party hereto * * * to
apply to this Court at any time * * * for the modification
. « . of this Judgment or any of the provisions thereof
ooo”(R312) , _

Therefore, any proposal which the GOVernment may wxsh
to make which would resolve this problem by ‘a new plan
should be made in the trial court where full consideration
may be given to it. It is not sufficient for the Government
hopefully to assert here that some way will be found to have
divestiture without visiting upon the stockholders-the harm.
ful tax and market consequences envisaged by the court
below after a full consideration of all relevant factors.:

o

We éxamine, therefore, the consequences .of Appellant’s
proposed judgment below in order that this Court may have
a picture of how it would have affected the four Trusts ot
which the amici are the Trustees.. : ‘ :

The record indicates that approxlmately 24% of the total
beneficial ownerslnp of du Pont common stock is held by
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trusts (DPX 24, R. 1378, 3030). Therefore, the position of
the Trusts herein will be illustrative of the effect of Appel-
lant’s proposed judgment upon substantial numbers of du

Pont stockholders.

A. le impact of Appellant’s proposed judgment upon
the four Trusts herein and their beneficiaries.

‘The amici are Trustees of four testamentary trusts hold-
ing du Pont common stock as indicated below :

No. of Date of Cost*
o Shares Death Bagis
#1: Trust u/W Albert Blum |
"f/b/o Clara M. Blum ............ 20,000 5/ 1/40 $691,400
#2: Trust u/W Henry L. Blum
- £/b/o Frances C. Blum ........ 16,000 8/22/45 $655,000
#8: Trust u/W Benjamin G. | |
- Paskus f/b/o Lindley Gar- -
rison Paskus 4,000 1/28/51 $343,250
- ##4: Trust uw/W Katherine
Paskus £/b/0 Lmdley Garn- \ o
" son Paskus evmenresesssennes 2008/ 7/50 $ 25,000

o, M

]

' The governing instruments requite that each of the above
Trusts distribute its entire net income currently to a single
life beneficiary (who is the same individual in the case of
the two Paskus Trusts) -

l The Disaslrona Tax Consequences.

- Appellant’s proposed Judgment would require the dis-
tribution by du Pont of 1/10th of its General Motors stock
during each of 10 years—i.c., 6,300,000 shares per year
(R. 3186).. Under the ruling of the Commissioner of In-
ternal Revenue, said distribution. would be tazed to in-
dxhdual reclplents (mcludmg trﬁsts and thelr beneﬁclanes)

. Valne at date of death or optlonal valuation date.

]
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as ordinary income at the value of the General Motors
stock at the time of distribution (R. 3187).

If such stock were allocated to income and treated as
currently distributable to the life beneficiaries, its value
would be taxed to such beneficiaries. 1954 I. R. C. §652.
If the stock were allocated to principal, its value would be
taxed to the trusts. 1954 1. R. C. §4641, 643(a) (4), 651.

Tax Consequences if Distribution
Is Allocated to Income.

The following table* indicates the extent of the tax
burden upon beneficiaries of said Trusts on the assumption
that General Motors stock distributed as dividends over a
10-year period would be allocated to income:

Beneficiary ’
Under Additional Taxable o
Trust Income** Taxest Balance After Taxes
Per For 10 Per  For10 Per For10
_ Year Years Year Years Year Years
#1 . $107,640 $1,076,400 $88,424 $884,240 $19,216 $192,160
#2 ——_ $ 86,112 $ 861,120 $74,692 $746,920 $11,42() $114,200

#3 & #4tt § 45,788 $ 457,880 $33,727 $337,270 $12,061 $120,610

® Figures used are predicated upon the assumptions that Gen-
eral Motors stock will be distributed in addition to normal cash
dividend and will have a value of $40 per share. Calculations are
based on 1959 tax rates and income of the present beneficiaries, with
adjustments to eliminate nonrecurring items. '

*® After deducting trustees’ income commissions.

t Total Federal and New York taxes, taking into account de-
ductibility of New York tax in computing Federal tax. ot

tt On reaching his 40th birthday in 1960, half the corpus of
each of the two Trusts (#38 and #4) of which Lindley Garrison
Paskus is the beneficiary was distributed to him, under the terms of
the Wills. The distributions included 4,200 shares of du Pont com-
mon stock, which Mr. Paskus now holds individually. Calculations
with respect to the Paskus Trusts include GM stock to be distrib-
uted on Eoth trust-held and individually-held du Pont stock.
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In the case of the beneficiaries under Trusts #1 and
#+2, the taxes payable on the General Motors stock distribu-
tion, as shown in the foregoing table, would far exceed the
beneficiaries’ total net income from all other sources, tax-
able and tax-exempt, after taxes, even without taking into
account the necessity for these beneficiaries, who are el-
derly widows, to spend a portion of such net income for
their living expenses. Consequently, it is obvious that bene-
ficiaries in the position of the beneficiaries under Trusts
#1 and #2 would find it necessary to sell enough General
Motors stock to pay the tax on the distribution.

- The table which follows sets forth the number of shares
to be received by the beneficiary of each Trust, the number
of shares required to be sold in order to pay for the taxes
thereon (assuming sale immediately on receipt at the
same price at which the stock is required to be included in
income) and the number of shares remammg after such
sales.

Beneficiary - , . .. No. of Shares

. Under - " No. of Sharesto - Required to Be  No. of Shares
- Trust - . -_BeReceived , Spld* Bemaining

Per For 10 Per For10 Per Forl0
Year Years Year Years Year Years

#1 i 2760 27,600 2,211 22,110 549 5,490
H2 i 2208 92,080 1868 18,680 340. 3,400
#36& #4 ... 115011590 844 8440, 315 3,150

* This figure is arrived at by dividing the total Federal and
New York taxes which would be: due on the distribution: by 340,
the assumed market price per share of General Motors stock...

,J
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Tax Consequences Assuming Distribution
Is Allocated to Principal,

In the event that the distribution were allocated to prm- '
cipal, this would be the tax effect: ’

Taxable Income From . ' ‘
‘General Motors Tax** Balance After -

Trust Distribution® on 8aid Income Taxes
" Per . Forl0 Per For10  Per For 10
Yerr Years Year Years Year'  Years.
#1 e $110,400 $1,104,000 $73,471 $734,710 $36,929 $369,290
#2 . $ 88,320 $ 883,200 $55,888 $558,880 $32,432: $324320
#3 ——— $ 22,080 $ 220,800 $ 8,294 § 82,940 $13,786 $137,860 -

#4 $ 1104$ 11040$ 196 ¢ 1,960 & - 9083 9080

* It is assumed that this distribution will be the Only ordinary
income taxable to the Trusts. Figures used aré predicated upon
the farther assumptlons that General Motors stock will be distrib-
uted in addition to normal-cash dmdend and wﬂl have a value
of - $40 per share. ; :

¢¢ Includes Federal and New York mcome tax

Since the Trusts have no cash to pay the taxes on the
General Motors stock teceived in kind, the Trustees would
‘be forced to sell on receipt at least enough of the stock
each year to provide sufficient cash for such taxes. If such |
sale is ‘made unmedlately on receipt at the same pnce at
whic¢h the stock is reqmred to be valued for tax purposes,
the tax eft'ect wou]d be as follows B

No ofShares'» " No ofShares L
" toBe " - -Required to . _No.ofﬂhares".

B

Tmt " Beoeived Bo Sold* \

_ Per . Forl0  Per For10 Per ~For 10

i .. Yesr .. Years . Year .: ' Years.. . Year - Years
#1 . 2760 27,600 1,837 «18,370 923 ,230 .

#2 .00 ,.,2,208 22,080..1,399. © 13,990 *:809..
#3021 5520 _208 2,080 344 3,440-
#4 e 26 BTG 49, 49 5200 20T

.. ® This. ﬂgnre is arrived at by. dmdmg‘ the total Federal and New
York ‘State taxes, which would be: due on the distribution by, $40,
the assumed market gr co’ per shpre of the Generai Motors stock.

13 P Jh
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These tables dramatically illustrate the ruinous tax
consequences to the Trusts herein and their beneficiaries,
-whether the distribution is allocated fo income or to prin-
cipal. In either event, the result is the same: the benefici-
aries of these Trusts would, at the end of the ten-year
period of distribution, find the principal from which they
derive their income sharply depleted. In short, they would
have suffered the equivalent of a capital levy.

2. Tho Ilopact of a Declining Market.

* The foregoing discussion and tables are based upon

the assumption that the average' market price of General
Motors: stock would remain stable during the period of
dxstnbutlon It is obvious, however, that the market price
~ of both General Motors and du Pont (see pp. 21-22, infra)
would mev1tably decline under the pressure of heavy selling
by the innocent victims of the Government’s proposed di-

~ vestiture plan. The confiscatory nature of the Government’s

proposal becomes all the more apparent, when the tax bur-
den is viewed in, con;unctlon with such a declmmg market
and its corrosive effect on the value of the stock distrib-
uted . This conﬁsca.tory aspect would be particularly, stark
if the pnce were to drop 80 substantlally from the value
at Teceipt that the entire proceeds of the General Motors
- stock sold would be insufficient to pay the taxes thereon, and
~other assets would have to be sold in order to make up
the deﬂclency

. - A8 was stated by David A. Lmdsay, now the General
Counsel for the Treasury Department; in'testimony. before
the Senate: Financé Committee on-proposed amendments
to the Internal Revenue Code dealing mth the very type of
antitrust divestiture here mvolved :

-#1f.-people: have to payksa dividend tax: on:a value
of 50, g.nd by the time’ ‘they ¢an’ turn around and sell
"the stock 1€ is depressed‘ because of other sales and

N
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forced sales to a value of 25, that to me probably would
be confiscation, not because of the tax law but beéause
- of the surrounding circumstances, * * *-the surroind-
- ing circumstances would be, I suppose, the:decrée and
the effect of the decree.” Hearings Before Senate
Committee on Finance on S. 200, 86th Cong., 1st Sess.,
288 (1959). _ . o e

3. Estate Problems Arising from
Appellant’s Proposal, © - e e s

~ In addition to the tax and market problems presented
by Appellant’s proposed judgment of divestiture, said pro-
posal raises difficult estate problems for the Trustees,

‘The Will of Benjamin @. Paskus and the two Blum Wills
give the Trustees discretion as to allocation of the various
types of corporate ‘distributions between principal . and
income. The Will of Katherine Paskus requires the Trustees
to allocate “extraordinary dividends” ‘payable in stocks of
other corporations to principal. However, “ordinary stock
dividends:paid regularly in lien of or in addition to tegu-
lar cash:dividends” are, under said Will, to 'bé' conisidered
income and not principal.®* - ‘

The Trustees under the Katherine Paskus Will-—or’ the
Surrogate’s Court—would have to determine whether under
. "f,-l . !f“ J. STV R ’ ST fif';"l!
' ®The })erti,nent provision: of -the Katherine Paskus ‘Wil is in'
p&l‘t as 0110W83 R AU SEEN UETIEPRON FPERTES s} E‘;:‘i!?'%ﬁ‘if
.. “that all extraordinary lividends. payable iﬂatoo% whqzﬂex;
_i» " of ‘th¥f corporation declaring the samé‘ot‘olt'%(ng“gb» ler 60rpg-.

4 me

2 sration, * ¢ *. ghall ‘be considered Bfinicipal and not income,
that ordinary steck dividends paid reﬂ:.ﬁgly'in lien of Ggm '
. ”_ngi‘tziqn‘\,toiregula;:,cagh dividends shall be- considered  ineothe
. {and not priucipal; * *.¢ . The determinstion of my trusted:
. tbrjdviz;xet!;qr ‘ dxz%@gdsdptaeyala o tin-,smektomhontgmw- oreg,
- traordinary, and their. determination as.to whe er. any suek
" ‘stock dividﬂﬁtal_g should be apportioned Or et apart-in: whole o::
in part to principal or to income * ® ® ghall be conolusive an¢
binding upon all persons interested in the trust estate.”

75117 0—61——11



‘158 DISTRIBUTIONS OF BTOCK

. New York law the distribution of General Motors stock
regularly for 10 years would be an “extraordinary divi-
dend” or a stock-dividend “paid regularly” and whether
.any portion of the dividend allocated by the Trustees to
principal could be subJect to attack as an invalid accumu-
lation,* _

Despite discretion as to allocation vested in the Trustees
named in the other Wills, the exercise of such discretion
would, likewise, present a problem in view of the fact that
the proposed distribution would, in the aggregate, repre-
sent 81% of the capital value at current market price** of
the du Pont stock held by them.

If ‘the dlstnbutlon of Genqral Motors stock were al-
located to mcome, these are the approximate percentages
of ‘the capital value of each trust which would be trans-
ferre& o the income beneﬁclanes ' .

Trust u/W:Albert Blum , . 26.8%

Trust u/W Henry L. Blum ...,. ., 18.5%
Trust u/W Benjamin G. Paskus ............ 13.1%

Trust u/W Katherine Paskus ............ - 5.7%

. # Under the New York cases, it is not clear to what extent a
v‘ll?orate distribution which is income, as a matter of law, may
be ‘required - to' be acmxmulated by a provision of a will
deﬂmng it in such fashion as to require its allocation to principal.
Cf. Equitabla. Trust-Co. v.. Prentice, 250 'N. Y. 1 (1928). As to
whether a distribution of the type here in question would bé treated
in the ﬁrst instance as income or principal in its entirety, or as
ggo nable, compare U. 8..Trust Co..v. Heye, 224 N. Y. 242
( with Matler of Benary, 194, Misc. 271 (Snrr Ct. 1949) and
llamr of Vt'llard 176 Mmc 852 (8urr. Ct. 1941). .

”»’mui roentage is computed ohn' the basis of a market price
of $41.50 for General: l[otors/and of $184 for dn Pont at the close
of<the New. York Stock Exchange on Decembet'9, 1960, and on the
further basis of treating 1.88 Generhl Motom sharee a8 alloeable
to: mh du Pont sharo (R. 8186) -
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The allocation of such a large .portion :of trust assets:
to income quite obviously would pose difficulties for any.
trustee who is impartially discharging his fiduciary obhga—r?
tions to both life beneficieries and remaindermen. ;.0 -

* On the other hand, if the amici were to decide to allo-
cate such stock distribution to principal, the allocatlon
raight be attacked as an unlawful accumulation.®

B. The Consequences of Sale of the du Pons
Stock by the Amici Prior to Diveuitun.

The Trustees, in view of the foregomg, may, feel oom-;_
‘pelled, in discharge of their fiduciary obligations, to con- '
sider the sale of du Pont stock held by their Trusts pnor
to the time when a oourt-ordered dlvebtlture mght take"
place. ' ' ~ -

The unequal income tax consequences to the four Trustsf,;
herem, resulting from such sales are set forth in the table
wlnch follows

%of’l‘mﬂt
Prinei
Proseeds of  Cost” ‘Taxable Gain  Federal ez op
Trust - " Sale®: .. -Basis : onfSale. * - Tax** - . Salé

#1 $3,680,000 ' $691,400 $2,988,600 $747,150.00° 12.2%
#2 . $2,944,000, $655,000 $2,289,000 $572,250.00 11, 1%«
#3 . § 736000 $343250 § 392,750 § 98,187.50 47% .
#. 8 36800 $25000° 8 11,800 # 295000 19%

ot Aasumed market price o£ $184 per share ‘ . n

* There will also he a New York State tu, the bracket dependw
ing on the amount of other i income reallzed in the yéar of ;ale and
taxable'to the trust. - '~ ¢

The foregoing table'illustrates the anequal‘tax re'sult's"()f
Appellant’s. proposal in nts bnef on; appea.l that dn Poﬁt
—r—— e in pisadng TS

® New York Personal Property w §16 The . amen by,
o. 458,"L." 1959, permxttmg aecumulba?tlons beyox?d g;n ?:;91:3 in. !
apphcable to Trusts under: wills of decedenta dying' béfore‘Sep-+
tember 1, 1959.
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stockholders ‘be allowed to exchange their da Pont stock
for the equivalent in market value of General Motors stock’
held: by du:Pont, assuming the correctness of Appellant’s
assumption that capital gain would necessarily result.

It is’ obwous that many stockholders with a high tax
basis, such as the Paskus Trusts (#3 and #4), who can
escape the burdens involved in continuing ownership of du
Pont stock by selling the stock prior to the effective date
of any court-ordered distribution will do.so. It is equally
obvious and inescapable that such mass sellmg will Te-
sult in qurther lmpéurment of market price.

SICIR " '
These holdmg theu' du. Pont stock at a low tax bams,
such as the Blum Trusts (#1 and #2), are far less fortu- -
nate. Whether they sell or sit by to await the tax conse-
quences of dlvestlture, these stockholders must ultxmategy
séa their mvestment shrink under the impact of & declining ,
métket ‘on the one hand, and prohibitive taxation on the'

other—-both a direct result of the proposed decree.

C. ﬂw} Comqquencea of a Distribution of the General
Motors Stock by du Pont as a Stock Dividend in Lieu
~of A} or, Part.of the Existing Cash Dividend. .. :

It is ro anéwer ‘to suggest that the nnpact on the bene-
ﬁmanes and; iheretore, the inducement to sell du Pont’
stock beforehand would be’ reduced if General Motors stock
were paid by du Pont as'a dmdénd in’'lieu of-all or part
of:the exmtmg casp dlvxdend. Obviomly tlns would not, al- .
le’viate, ‘but éxaggerate, the severity of the.tax impact. ‘on-.
beneﬁmanes _8ugh as those here mvolyed. et

‘ 31'5 beneﬁcmnes whq are already.in very high income tux/-
brackets have difficulty finding the funds to pay taxes on-

Goxieral *Motofs *Btock recejvlgd mn kmd '{vhere puch stoek
is. ghgtni)nted m. &d&ltxon to the regular du Pont oash dnn- .

4;1
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dend, the beneficiaries’ problem would be far more dlmcﬂlt
if heavy taxes on the General Motors stock would havé 18"

be met out of cash income whxch is depleted by a reduction
in the normal du Pont dividend.

Furthermore, for du Pont to withhold normal cash divi-
dends, during the period it is distributing the General Mo-
tors stock in kind, solely to alleviate the income tax burden
on its stockholders would result in an accumulation of cash
for which it has no foreseeable use (R. 3248). Du Pont
might thus be subjected to the heavy penalty surtax im-
posed by Section 531 of the Internal Revenue Code of 1954

The fact that du Pont is a pubhcly held corporatxon wquld f
not afford it any immunity from such surtax, :Cf, -Irico,;
Products Corporation v. Commissioner, 137, F, 241424 (2]
Cir. 1943) ; Trico Products Carpooatwn v,. McGowan, 169
F. 2d 343 (2 Cir. 1948). A T

CONCI.USION

Divestiture is not mandatory; it is not required by the
governing section of the Clayton Act; it is not needed.
The judgment below effectively cures the Clayton Act vio-
lation. The impact of a decree of divestiture upon the
Trusts represented by the amict herein demonstrates that
if divestiture were ordered as the Government requests on
this appeal, unnecessary ruinous tax and market conse-
quences would be visited upon the stockholders of du Pont.
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The judgment of the District Court should, therefore, be

Respectfully szibmitted,

JosepH M. PRoSEAUERR
Harorp H. Levin
- 300 Park Avenue
New York 22, N. Y.
Counsel for Amici

ProskAvER Rose Gorrs & MENDELSOBN
Jurtus J. Trurer .
Rorerr J. LEVINSOEN
Larey M. LaviNsgy -
- ‘300 Park Avenune
New York 22, N. Y.
“Of Counmsel.
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Whereupon, at 6:45 p.m., the committee recessed, subject to the
call of the ir.)



