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I. INTRODUCTION

This committee publication is intended to serve as a general explana-
tion of employee stock ownership plans for employers. their financial
advisors and their attorneys. The term cinployee stock ownership plan
would include both an “ESOP.” the employee stock ownership plan
deseribed in section 4975 (e) (7) of the Internal Revenue Code. and a
Tax Credit Employee Stock Ownership Plan (generally referved to as
a TRASOP) deseribed in section 409\ of the Internal Revenue Code.

An ESOP is an employee benefit plan which alzo provides indirect
benefits for employers and their ~harcholders. Emplovees are able to
acquire a stock ownership in their employer without the need to invest
their own money. In addition. becanse the ESOP is alzo a method of
corporate finance, the emplover is able to generate additicnal capital
throegh the ESOP for expansion, repaying any indebtedness ineurred
thereby with tax deductible dollars, Finally. sharcholders of closely-
held corporations may be provided with a limited market for their

stock.
A. What Is An ESOP?

An ESOP is an employee benefit plan which is “qualificd™ under
the Internal Revenue Code, That i< it has been designed to operate
in such a way that it satisfies the requirements of the Internal Rev-
enue Code and the income tax regulations. This is important in that
emplover contribut ons to a qualified employee henefit plan, such as an
ESOP, are tax-deduetible to the emplover within the limits extab-
lished by the Internal Revenne Code,

The ESOP is designed to invest primarily in cmployer stock. and
may borrow the funds neeessary to purchase employer stock from
the employer or its shareholders. Stoek purchased by the ESOP s
held in trust for employvees of the employver. and is distribuied to them
after their emplovinent with the employer end= and they cease to parti-
cipate in the ESOP. Thiz means that assets acquired by the ESOP can
never be returned to the emplover.,

B. What Is A TRASOP?

A TRASOP i~ a form of employee stock ownership plan which was
initially ereated by the Tax Reduction At of 1975 and the Tax Reform
Act of 1976, Thic iz why it was initially referred to as a “TRASOP.”
In the Revenue Aet of 1978, the name was changed 10 “ESOP.” How-
ever, this created a great deal of confusion in tlat the traditional
employvee stock ownership plan has been referred to as an ESOP,
Accordingly. in the Technical Corrections Aet of 1979, the name was
changed to a “tax credit employee stock ownershin plan.™ However,
the Committee recognizes that this type of plan il continue to be
known ax a TRASOP. An employer adopting a TRASODP receives an
additional investment tax credit for contributions to the plan. The

(R3]
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purpose of a TRASOP, building stock ownership into employees, is
the same as an ESOP. A TRASOP is :ubject to the ~ame restrictions
and requirements imposed by the Internal Revenue Code on ESOPs
and other qualified plans. In addition. the TRASOP is required to
satisfy the requirements initially set forth in the Tax Reduction Act
of 1975, revised in the Tax Reform Act of 1976, and incorporated into
section 409A of the Internal Revenue Code by the Revenue Act of 1978,

C. How Does An ESOP Work?

The ESO is designed to acquire stock of an employer for the bene-
fit of employecs. To do so, the ESOP often borrows money from a
bank or other lender (including the employer). The stock is pur-
chased directly from the employer or from sharcholders. When the
ESOP borrows money. the employer generally gnarantees to the lender
that the ESOP will repay the loan and that the employer will make
annual payments to the ESOP sufficient in amount to permit the
ESOP to make its annual payvments on the indebtedness.

Because the ESOP i qualified. these annual contributions by the
employer are generally tax-deductible. The employer is also permitted
to make additional contributions of cash or stock to the ESOP each
year, as determined by its board of directors. These contributions
would also be tax-deductible. provided they do not exceed the Limita-
tions imposed by ~cetion 404 0; the Code. The ESOP uses the proceeds
of the loan to purchase stock of the employer.

D. How Does A TRASOP Work?

A TRASOP is also designed to provide stock owner=hip for em-
ployees: however, it is not designed to borrow money to purchase em-
ployver stock. To encourage an emplover to transfer its stock to the
plan. the Congress has provided an additional 115 percent investment
tax eredit for emplovers which do o, Leyvond the normal 10 pereent in-
vestment tax eredit for which cach craplover is eligible. Sinee the em-
plover receives atax eredit for its TRASOP contributions, they are not
also tax-deductible.

E. What Do Employees Receive From An ESOP Or A TRASOP?

All cash and employer stock contributed (o the ESOP or TRASOP,
and employer stock pnurchased with cash borrowed by the ESOP or
contributed by the employer, i~ allocated each vear to the accounts of
all employees who are participating in the ESOP or TRASOP. This
allocation is done on the hasis of an allocation formula to be explained
in this handbook under AWocation to Employecs’ ESOP and TRASOP
Accounts. All amounts allocated are held for employees in a trust under
the plan. The trust is established under a written trust agreement. and
is administered by a trustee who is responsible for protecting the in-
terests of employees (and their beneficiaries).

An ESOP., like most emplovee benefit plans. is designed to benefit
employees who remain with the employer the longest and contribute
most to the employver’s success. Therefore. an employee’s ownership
interest in cagh and employer stock held in the ESOP is usually based

=
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on his number of years of employnient with the employer. The c¢n-
ployce’s ownership interest in the ESOP is called his “vested benefit,”
and the provisions in the ESOP which determine his vested benefit are
called the “vesting schedule.” Although there are many vesting sched-
ules which may be used by an ESOP, most vesting schedules are set
up =o that the longer an employee stays with the employer, the greater
his vested benefit ﬁwnm-s. On the other hand, cach employee who par-
ticipates in & TRASOP is automatically 100 percent vested in all
amounts held in the plan for his benefit.

If an employce terminates employment with the employer for any
reason other than his retirement, or in some cases his death, his vested
benefit under the ESOP will be determined by referring to the vest-
ing schedule and determined by how many vears he has worked for the
employer. All cash and employer stock in which the employee does not
have a vested benefit because he has not worked for the employer for
enongh years will be treated as a “forfeiture.” Forfeitures are usually
allocated among the ESOP accounts of the remaining employees on the
same basis as employer contribution to the ESQP are allocated. This
allocation method is explained later in this handbook under A/ocation
to Employeess ESOP and TRASOP Accounts.

If an employce retires, or in some cases if he dies. his vested benefit
in cash and employer stock held for him in the ESOP will be deter-
mined without reference to the vesting schedule, Instead. he will have a
100 percent vested benefit in all ESOP assets held for him.

Even though employer stock and cash are usually put into the ESOP
or TRASOP for an employee each year, and held in a special account
under his name. he will normally not be able to actually receive a dis-
tribution of employer stock and cash from the plan until after his
employment with the employer terminates and he ceases to be a par-
ticipant in the plan.

After an employed’s participation in the ESOP or TRASOP ends,
he (or his beneficiary) will be eligible to receive a distribution of his
vested benefit. There are many permissible times and methods for mak-
ing the distribution to him. For example, an ESOP or TRASOP may
provide that distribution will be made as soon as posscible after an
employee’s termination of employment. On the other hand. the plan
may require that any distribution be deferred until some later time.
such as the normal retirement date et forth in the plan or the em-
ployee’s death. However, distribution of a former employee’s vested
benefit under the ESOP or TRASOP must start soon after his death
or attainment of age 65. Payment may be made to a former employee
(or his beneficiary) in a lump sum. or it may be made in installments.

Distribution of an employvee’s vested benefit from an ESOP or
TRASOP must normally be made in cash or shares of employer stock
as determined by the administrator of the plan. subject ‘o the distrib-
utee’s right to demand a distribution of his or her benefit in stock.
This is explained later in this handbook under Distribution of ESOP
and TRASOP Benefits and Stock Repurchases.

Once a former employee (or his beneficiary) receives a distribution
of his shares of employer stock from the plan. they are his property and
he can do what he wants with them. He can vote the shares of employer
stock at shareholders’ meetings. receive any dividends paid on the
stock by the employer. and he may keep the stock as long as he wishes.
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However, if the stock is closely-held and he wishes to sell or other-
wise transfer ownership of the stock to a third party, he may be re-
quired by the terms of the plan to first ofler to sell the stock to the
employer and the ESOP or TRASOP. This requirement is called a
“right of first refusal.” The employer and the ESOP (or TRASOP)
can exercise this right and purchase the employer stock at its fair mar-
ket value before the participant (or his beneliciary) may scll it to a
third party. Generally, the price offered by the prospective buyer would
establish the fair market value for the stock. The purpose of this right
of first refusal is to protect a closely-held employer by preventing the
stock from being acquired by outside parties who have no continuing
interest in the employer or the ESOP or TRASOP and to protect the
employer from violating any Federal law as a result of having its
stock sold when it does not satisfy certain government rules. (These
rules are explained later in this handbook under £SO and TRASOP
Problem Areas).

In addition, at the time the former employee (or his beneficiary)
receives closely-held employer stock from the ESOP or TRASOP,
he generally must be given a *put™ option, the right to demand that the
employer buy his shares of employer stock at their fair market value, In
such a case, the provisions in the ESOP or TRASOP may provide that
the plan may substitute for the employer and exercise a right to buy the
emp'loyer stock. However, the plan may not be required by its terms to
buy the stock under the put option. The purpose for requiring a put
option for employer stock in t}:e ESOP or TRASOP is to assure that
each former employee (or his beneficiary) will have some available
market for his shares of closely-held employer stock if he wishes to sell.

F. How Does An ESOP Or A TRASOP Benefit Shareholders?

Shareholders of closely-held corporations may not have a market
for their stock if they wish to sell. This would also be true for the
estate of a deceased shareholder. If the shareholder wishes to sell his
stock, or if his estate needs to sell his stock to pay estate taxes, the
only market for the stock (assuming that the employer had not
adopted an ESOP or TRASOP) would be the employer, other share-
holders, or some outside party. The problem for the estate could be-
come critical as the time for paying estate taxes approaches. If the
other shareholders lack the necessary cash to purchase the stock, the
shareholder or his estate would have to sell the stock to the employer.
However, a sale of less than all the stock to the cmsloyer could create
serious problems for the seller unless the “stock redemption™ rules of
the Internal Revenue Code are satisfied. This is because the proceeds
of the sale could be taxed as a dividend (that is, at ordinary income
rates) if the stock redemption rules are not met. In addition, the
employer might not have the necessary cash to purchase the stock. A
repurchase of stock by the employer would have to be made with
after-tax dollars and could seriously impede its operations. In such
a situation, the stock might have to be sold to an outside party whose
interests and objectives might not be consistent with those of the other
shareholders and the employees of the company.

The ESOP or TRASOP may resolve these problems. The plan may
act as a purchaser for this stock and the ESOP may borrow money to
acquire 1t. Because the ESOP or TRASOP is a legal entity which is
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separate from the employer, sales of employer stock to the plan may be
made without concern about the Internal Revenue Code s stock redemp-
tion rules, provided that the sale is properly structured. ‘Lhis means
that the proceeds of the sale in excess of the seller’s basis in this stock
would be taxed to the seller at capital gains rates rather than as ordi-
nary incoiue. However, it must be pointed out that the selling share-
holder or his estate would only be able to sell stock to the ESOP or
TRASODP at its *fair market value™; this value is usually determined
by an independent evaluation, and might not be as high as the share-
holder or his estate think 1t is, (To sell stock to an ESOP or TRASOP
at a price in excess of its fair market value may be treated as a “pro-
hibited transaction™ under the Code and the Employee Retirement In-
come Security Act of 1974, giving rise to excise tax penalties on the
proceeds of the rale. It could also result in a determination that the plan
15 not being operated for the “exclusive benefit™ of participants; this
could potentially lead to disqualification of the plan under the Internal
Revenue Code.) However, within the above limitations, the ESOP or
TRASOP does provide a viable market for stock of a closely-held cor-
poration, and in many cases it is the only market for such stock.

G. How Does an ESOP or a TRASOP Benefit Employers?

As a method of corporate finance, the ESOP provides extensive
benefits for employers. Its existence as a market for stock in a closely-
held corporation could enable the corporation to attract investors who
might otherwise not purchase the stock because they normally would
encounter difficulty in reselling it. However, it is important to note that
the plan may not be obligated in advance to purchase employer stock.
In addition, the employer might find that the ESOP or TRASOP
serve as strong motivational tools for employees who recognize that
they are acquiring an ownership interest in the company. Also, as
explained more fully in this handbook under 7'he TRASOP. Congress
has provided an additional investment tax credit for employers who
adopt certain forms of TRASOPs and contribute cash or stock to them.
Finally, an ESOP permits the employer to raise capital in a way which
carries with it beneficial tax treatment for the principal portion of any
debt repayments.

Although it has not been effectively nieasured, many employers who
have adopted an ESOP or TRASOP, and people who have been inter-
ested in these plans” motivational effects, feel that the realization by an
employee that he has acquired an ownership interest in the company
gives him a greater incentive toward bhis employer. Eventually, data
will be developed to measure this phenomenon. but at this time the
question of the ESOP’s or the TRASOP's motivational value is mostly
speculative. However, it has been somewhat documented in recent
studies published by the U.S. Department of Commerce and the
Department of Labor.

IL. THE MECHANICS OF ESOP

A. Qualification Under the Internal Revenue Code

Like all other “qualified” plans, an ESOP must satisfy the require-
ments of the Internal Revenue Code and the income tax regulations.
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That is, the ESOP must be Oﬁemted under rules regarding eligibility,
vesting, and other aspects of the plan which comply with the provisions
of the Internal Revenue Code and the requirements of ERISA. In
adopting an ESOP, an employer should consult with a professional

who is experienced in establishing qualified plans so that the quatifi-
cation of the ESOP will be asshm k

B. Employer and Employee Contributions

1. EMPLOYER CONTRIBUTIONS

Generally, an employer contribution to an ESOP is entirely within
the sole discretion of its Board of Directors. That is, the employer's
board of directors must determine the amount of its contribution (by
dollar amount, formula or other means) and must notify participants
of the amount of the contribution. In addition, the contribution to the
plan must be made by the due dote for the filing of the employer’s
Federal income tax return. The contribution may ﬁe in cash, company
stock, or a combination of both, .

However, in the event that the ESOP has borrowed money from a
lender and the employer has guaranteed repayment of the loan to the
ESOP, the employer's annual contribution to the ESOP generally
should not be less than the ESOP’s annual debt amortization of the
loan (after taking into account dividends on employer stock in the
ESOP). Annual dividends on company stock held by the ESOP may
be used to pay a portion of the debt, thereby permitting a reduced an-
nual contribution; however, because there can be no assurance as to
the amount of the dividend, or even that a dividend will be declared
each year, in considering the adoption of an ESOP an employer would
be best advised to project an annual contribution to the ESOP in an
amount at least equal to the annual ESOP debt payment. ]

Employer contributions to qualified employee benefit plans, includ-
ing an ESOP, are tax deductible to the employer within the limitations
impoged by section 404 of the Internal Revenue Code, as amended by
ERISA.

Section 404(a) (3) (A) of the Internal Revenue Code provides that
an employer may contribute to a stock bonus plan ESOP, and claim
as a tax deduction. an amount equal to 15 percent of the compensation
of participants undcr the plan for that plan year. In addition, if for
any year the employer makes a contribution in an amount less than
15 percent of the compensation of participants under the ESOP, the
COS: permits the unused deductible amount to be carried forward to
succeeding taxable years and to be added to the tax-deductible con-
tribution for those succeeding years so that the employer may con-
tribute, and deduct, an amount not in excess of 25 percent of the
compensation of ESOP participants for that taxable year. This carry-
forward of unused tax-deductible contributions may be done until
the unused amount is exhs usted.
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If the employer maintains an ESOP wh.ch consists of a stock bonus
lan and a money purchase plan. or if the employer maintains a stock
nus plan ESOP and a separate nension plan. the employer is per-
mitted by Code section 404(a) (7) to mntrilmte. and deduct. up to 25
percent of the covered compensation under the ESOP and pension
plan. However. these limitations apply only with regard to employer
deductions. and have nothing to do with the limitatiors on annual
allocations to participants’ accounts also imposed by the Internal
Revenue Code.

Since the ESOP is a qualified defined contribution plan, the em-
ployer maintaining the El’i()l’ is subject to the limitations imposed by
the Code on the amount which may be allocated to participants’ ac-
counts in any year. As stated above, the deduction limitations set forth
in the Code may have the effect of imposing an indirect limitation on
an employer's annual contribution by establishing a ceiling on the
amount of the contribution which may be deducted each year for such
a contribution.

The enactment of section 415 of the Code by ERISA imposed a
major restriction on the amount 88 the annual contributions which an
employer may make to a qualificd plan or plans in any year. The Code
now provides that the “annual addition™ which may be allocated to
the account of a plan participant cach vear may not exceed the lesser
of 25 percent of his covered compensation or $25,000 (adjusted an-
nually for cost-of-living increases). It is important to note that in
determining the “annual addition™ allocations to a participant’s ac-
count for a year, the fcllowing items must be included: (1) employer
contributions to all defined contribution plans in which the employee
is a participant, (2) forfeitures and (3) the lesser of (a) one-half of
the employce’s contributions to the plan or (b) all of the employee’s
contributions to the plan in excess of 6 percent of his compensation.
For example, if an employce earning $100,000 contributed $6.000 to
the Plan for the year, none of his contributions would be included in
the “annual addition.” However. if he contributed $10,000 to the plan
for the year, $4.000 would be included in the “annual addition” since
$4,000 is the lesser of (a) one-half of his contribution ($10.000
divided by 2=$5,000) and (b) his contributions in excess of 6 percent
of his compensation ($4,000).

If the employer simultaneously maintains a defined benefit pension
plan and a defined contribution plan (including an ESOP or a
TRASOP), the section $15(¢) limitation still applies. To determine
whether the annual allocation to a participant's account is acceptable,
section 415 (e) applies a formula which adds a defined benefit fraction
to a defined contribution (ESOP) fraction. the sum of which cannot
exceed 1.4. The defined benefit fraction is: The participant's projected
benefit at yvear end divided by the maximum henefit permitted by
ERISA at year end. )
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This fraction assumes that the participant’s compensation for all
future years will remain constant. For example, if a participant’s proj-
ected benefit at year end is $75,000 and the maximum benefit permitted
for that employee is $75,000 the defined benefit fraction would be 1.0.

The defined contribution fraction is: The total annual additions to a
participant’s account through ycar end divided by the maximum an-
nual additions which could have been made under ERISA.

The defined benefit fraction and defined contribution fraction are
added together, and if their total exceeds 1.4, one or more of the em-
ployer’s plans will be disqualified. It is critical to note that in applying
these limitations, all defined contribution plans maintained by an em-
ployer are aggregated together, as are all defined benefit plans.

The limiting effect of section 415 of the Code must be recognized.
Even though the provisions relating to deductability of employer con-
tributions have the effect of limiting the amount of employer contri-
butions, this is done indirectly. Section 404 only imposes a maximum
on the amount of the contribution which may be taken as a tax dedue-
tion by the employer in any year; the employer would be free to con-
tribute any additional amounts to the plan which it desired, provided
it was not concerned with deducting these additional contributions
‘from its corporate income tax.

In spite of the “chilling effect™ the provisions of ~ection 404 would
have on the making of additional. nondeductible contributions, the abil-
ity to make these contributions continues to exist. However, the section
415 limitations on annual additions specifically preclude the allocation
of any employer contributions to a participant’s account which, when
combined with reallocated forfeitures and in =ome cases a certain por-
tion of employee contributions in any year. would exceed the maximum
limitations established by the Code. This is, of course, extremely im-
portant_to an employer which is using the ESOP as a financing vehicle
and which wishes to borrow the jnaximum possible amount. If the loan
amortization requires an annual ESOP contribution equal to 25 per-
cent of the total covered compen=ation of all participants (which would
be deductible under section 404). the employver might find that. as a
result of unexpected forfeitures in a particular vear. its contribution
might have to be reduced to remain within the limitations on annual
additions imposed by the Internal Revenue Code. This raight result in
an inability of the ESOP to make its full loan amortization in that
year. For this reason, when an ESOP is being used as a financing
vehicle, the employer might be well advised to project a maximum
loan amortization rate, and annual contribution, of no more than 20
percent 22 percent of covered payroll. with the rest of the annual allo-
cation among participants being made up of reallocated forfeitures.
In this way. a default in the loan provisions would be unlikely to
occur as a result of section 415.

It is important to note that Code section 415(c) (6) permits higher
allocation to participants’ accounts in ESOPs and TRASOPs, pro-
vided that certain requirements imposed by that section are satisfied
by the plan.

2. EsMrroyEE CONTRIBUTIONS
In general, the maximum permissible employee contribution to a

qualified defined contribution plan under TRS guidelines, including an
ESOP, is 6 percent (mandatory) and 10 percent (voluntary) of that
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employee’s covered compensation, However, the use of employee con-
tributions to acquire company stock in an ESOP raises significant se-
curities law issues which an employer adopting an SO should con-
sider in deciding whether to require or permit employee contributions
thereto. These are explaimmed more fully m this handbook under £50F
and TRANCE Problon Arcas, 1t should also be recognized that cn-
ployee contributions to ESOPs or TRASOPs are not tax-deductible
to the employee.

C. Allocations to Employees’ ESOP and TRASOP Accounts

Aldthough a stock bonus plan ESOP is not required to set forth a
definite employer contribution formulag it must contain a detinite for-
mula for the allocation of employer contributions and forfeitures to
participants i the plan. Forfeitures rezult when a participant termi-
nates service without having a 100 percent nonforfeitable interest in
all amounts allocated to his account. An employer has the option of
adopting different fornmilae for the allocation of these amounts, pro-
vided that there is no diserimination in favor of oflicers, sharcholders
or lghly compen=ated employees (the “prohibited group™).

The most prevalent allocation formuta. and the one required for
TRASOP= is buscd upon the relative compensation of cach participant
for the year. That i~ 1f a participant’s compensation i= 210000 and the
total compenzat- n of all pariaipating cmployees = SLotO00, his ac-
count would be credited with 1 opercent of all cimployer contributions
(plus forfenures).

For example, his proportionate allocation of a oo go0 annual em-
ployer contribution and a forfeiture reallocation of 250,000 would be
S1o00 and 3500 respectively, Clearly, this formula results in greater
dollar allocations for the more nghly compen-ated participants, How-

sever, since it 1~ applied cqually to cach participant. giving equal credat

for cach dollar of cach individual’s annual compen-~ation, this formula
is deemed not to be diserimnatory. Alchough other factors may be in-
volved which will produce a discruminatory situation, Code seetion
f0lca) (5) ~pecttically states that = Newther =hall o plan be diserunina-
tory . . . merely beeause the contributions or benefits of or on behalf
of the cmployees under the plan bear a uniform relationship to the
total compen=ation. or baste or regular rate of compensaticn, of such
ecmployees o007

An alternative formula for allocating cmployer contributions and
forfeitures. and the most basic. would Le to provide an equal amount
for cach participant. However, this would not recognize that employee
benefit programs, hke <alaries. ave intended to reward the more pro-
ductive cimployees,

A\ major problem arises, however, when the annual addition of con-
tributions and forfeitures to the account of a particular participant
in a year exceeds the mitations imposed by scetion 115 of the Code.
In ~uch a ease. the allocations to this participant’s acconnt must be
reduced to the extent necessary to conform to the Code restrictions,
with the excess being reallocated among the accounts of the remaining
participants pursuant to the allocation formula. If the total allocation
of contribution~ and forfeitures i~ ~o large that cach participant’s
proportionate share exceeds the Code limitations, ESOP allocations
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for that year must be reduced or the ESOP may be disqualified. It is
also possible for forfeiturts to be held in a suspens=e account for as long
as one year to avoid exceeding these limitations,

As stated above, the allocation of TRASOP contributions is based
upon cach participating employee’s relative compensation. However,
compensation of an employee in excess of S100,000 may not be taken
into account for purposes of determining the allocation of employer
contributions.

D. Distribution of ESOP and TRASOP Benefits and Stock
Repurchases

A participant’s rights as to the timing of his distribution will be set
forth in the ESOP or TRASOP. For example, the emplover may feel
it desirable to distribute a participant’s benefits as qunickly as possible
after his termination of ~crvice, Generally, this distribution would be
delaved until the close of the plan vear in which the employee ter-
minated serviee,

On the other hand. the ciplover may wish to defer any such dis-
tribution. Deferral of distributions i~ limited by the Code, which
requires that, unless the participant eleets otherwise a plan must pay
vested benefits to a participant commencing not later than the Goth
day after the latest of the close of the plan vear (a) in which the par-
ticipant attains the carlier of age 65 or the plan’s specified normal
retirement age. (hy of the 10th anniver-ary of the year in which the
participant commenced participation in the plan. or (¢) in which the
participant terminates service with the emplover.

Even though an employer may defer the distribntion of benefits
to a terminated participant until the latest of the above dates. the em-
slover may well wish to make distribution at the earliest date, This is
ecanse the plan administrator will be required to maintain a constant
record of the Tocation of @ tepminated participant and comply with
ERISA reporting and di-closure requirements in order to make dis-
tribation of the participant’s vested interest at the deferred Jdate, Tt
is no longer permis=ible for 1 participant’s vested interest to be deemed
forfeit~d merely because he cannot be located. For this reason. the em-
plever may decide to avoid the time and expense required on the part
of the plan adumini=trator to maintain these records, In determining
when to permit distribntion of henetits aficr a parijcipant terminates
service with his enployver. the employver must balance a desire to
redice these recordkeeping requirements with a desire to prevent bav-
ing an emplovee leave m order to receive a distribution of his benefits,

In addition. an emplover may be required to provide a market for
any closely held stock distributed to a participant : it may alzo be de-
<ired that the plan actually make the repurchase. However, if all en.-
ployer contributions are currently being uzed by the plan to amortiz
anv indebtedness incurred to acquire employer stock. there may not e
sufficient cash flow for the emplover or the plan to reparchase distrib-
uted stock. Aecordingly, it may be desirable to defer distributions from
the plan.

The wav in which a participant™s vested henefit may be distributed
to him from an ENOP depends upon the form of ESOP which the
employer has adopted. Tf the plan has been designated a~ an ESOP
and micets the requirements of the Treasury regalations, or if the
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ESOP has been leveraged, or if the employer maintains a TRASOP,
the participant’s benefit may be distributed to him (or his beneficiary)
in cash or employer stock, as determined by the terms of the plan.
However, this is subject to the right of the distributee to demand that
the distribution be in shares of employer stock. This right to demand
a distribution of employer stock instead of cash must be communicated
in writing to the participant (or his beneficiary) before the plan may
elect to distribute cash. If the ESOI® which the employer has adopted
merely consists of a stock bonus plan, which is not intended to be
leversged and which is not an ESOP within the meaning of the Treas-
ury regulations, the participant’s benefit distribution may be subject
to the rules which have traditionally been applicable to stock bonus
plans. That is, the benefit must be distributable in as many whole shares
of employer stock as possible. with the value of any fractional shares
being distributable in cash.

Any distributee of a benefit consisting of closely-held employer
stock from an ESOP or a TRASOP generally must be given a “put
option™ on the shares of employer stock distributed to him. That is. he
must have the right to demand that these shares of employer stock be
repurchased from him. The Treasury regulations on leveraged ESOPs
and TRASOPDs require that if the employer is precluded by law from
repurchasing its own shares of stock (for example, a lmnf(). the put
option must be to a third party. The Senate Cemmittee on Finance
Report on the Revenue Act of 1978 specifically established the follow-
ing terms which are applicable to any ~uch put option:

1. Upon receipt of the emplover stock, the distributee must nave
up to six months to require that the employer repurchase this
stock, at its then fair market value. Although the obligation to
repurchase stock under the put option would apply to the em-

- ployer. not the ESOP or the TRASOP. it is permissible for the

ESOP or TRASOP to actually make the purchase in lieu of the
cmployer. If the distributee does not exercise the put option with-
in the six-month period. the option will temporarily lapse.

2. After the close of the emplover's taxable vear in which the
temporary lapse of a distributee’s put option occurs. and follow-
ing a determination of the value of the employer stock (deter-
mined in accordance with Treasury regulations) as of the end
of that taxable year. the employer will notify ecach distributee
who did not exercise the initial put option in the preceding vear
of the value of the employer stock. Each such distributee will then
have up to three months to require that the em|l)loyer repurchase
his or her shares of employer stock. If the distributee does not ex-
ercize this put option. then the employer stock will not be subject
to a put option in the future.

3. At the option of the party repurchasing employer stock under
the put option. such stock may be repurchased on ar installment
basis over a period of five years. If the distributee agrees, the re-
purchase period may be extended to a period of ten years. As
security for the installment repurchase. the seller muit at least
be given a promissory nete, the full payment of which could be
required by the seller if the repurchaser defaults in the payments
of a scheduled installment payment. In addition, if the term of
the installment obligation exceeds five years. the employee must
be given adequate security for the outstanding amount of the note.

48-217 0 - 80 - 3
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4. Because a distributee might wish to transfer the KSOP or
TRASOP distribution to aun 1RA in a “tax-free” rollover and be-
cause the rollover would have to be made before the expira-
tion of the first six-month put option period, the 1RA trustee must
be able to exercise the same put option as the actual distributee.

A participant may receive his ESOP or TRASOP benefit in a lump-
sum distribution during a single taxable year or in several annual
installments. In addition, the TRASOP is subject to an additional
restriction in that except in the case of death, retirement, or termina-
tion of service, no participant may receive a distribution of any
amounts carlier than 84 months following the date it was contributed
to the plan. An additional exception to the #4-mouth limitation would
be for dividends paid on employer stock in the TRASOP ; these divi-
dends may be distributed to participants in the year they are received
by the TRASOP. The major effect of these distribution methods will
be discussed later in this handbook under Z'awation of ESOP and
TRASOP Benefits.

E. Voting Rights on ESOPs and TRASOPs

Prior to the enactment of the Revenue \Act of 1978, only a TRASOP
was required to provide voting rights for employees on employer stock
held by the plan. Hlowever, the 1978 \Act greatly modified this situation.

The Act continued the rule that, for all publicly-traded employer
stock acquired by a TRASOP. employces must be entitled to direct the
trustee as to the voting of this employer stsck on all corporate issues.
In addition, the Revenue Act (as revised by the Technical Corrections
Act of 1979) specified that this rule would be applicable for publicly-
traded employer stock acuired by a leveraged ESOP for taxable years
beginning after December 31, 1979.

It was with regard to voting rights on closely-held employer stock
held by qualified plans, however, that the Revenue Act of 1978 made its
most significant changes. For all closely-held employer stock acquired
after December 31, 1979 by a qualified defined contribution plan
(ESOP, stock bonus plan, money purchase pension plan, profit sharing
plan) which invests more than 10 percent of its assets in such stock,
employees must be entitled to direct the trustee as to the voting of
such stoek on all corporate issues on which Stute law (or corporate
charter) requires more than a majority vote.

These same rules are applicable for closely-held eimployer stock ac-
quired by a TRASOP for taxable vears beginning efter December 31,
1978.

In the Committee on Finance report on the Revenue Act of 1978,
it was mandated that the Treasury Department, working with the
Department of Labor, congressiona! staffs and representatives of pri-
vate business, conduct a study on voting rights and financial disclosure
on employer stock and report to the Congress. Until the study is com-
pleted and reviewed by Congress, it is likely that the entire issue of
voting rights will be in transition.

F. Use of Dividends On Employer Stock

If an employer which adopts an ESOP or TRASOP pays dividends
on its stocg. then the shares of stock held in the plan must likewise
receive dividends. Rather than being a burden, however, this may prove
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a strong wmotivational effect to employees; the receipt by participants
of dividends each year on the employer stock in the ESOP or TRASOP
provides an annual reminder ot their ownership in the employer, For
this reason, an employer which has not paid dividends on 1ts stock in
the past may decide to do so in the future, Clearly, the ESOP or
TRASOP will best benetit the employer and employee if they recog-
nize their conunonality of purpose.

Dividends paid on ESOP or TRASOP stock may be used in several
ways. These amounts may be allocated to each participant's account,
based on the number of shares held in the account. On the other hand,
dividends on stock acquired with indebtedness may be used by the
ESOP as additional amounts to amortize that indebtedness, Of course,
since 8 TRASOP may not borrow funds to acquire employer stock,
dividends on stock held in such a plan would not be used to repay any
indebtedness; rather. they would be distributed to participants or allo-
cated to their accounts. Finally, as provided in the Tax Reform Act
of 1976, dividends paid on employer stock to an ESOP or TRASOP
may be “passed through™ the plan and paid to participants, based
upon the number of shares of employer stock held in their accounts.

If the dividends are allocated to each participant's account in the
ESOP or TRASOP and retained there, the participant will have no
current tax liability. The amounts will simply be held and distributed
to him along with his other ESOP or TRASOP benefits; at that time
the participant will incur an income tax liability as explained later in
this handbook under Tacation of ENOP and TRASOP benefits.

If dividends are used to amortize ESOP indebtedness. a propor-
tionate amount of employer stock will be allocated to each participant’s

. account, again based upon the number of shares in his account. The

tax effect for the participant of the use of dividends in this way will
be the same as if the dividends were retained in the ESOP and al-
located to participants’ accounts.

A participant will be taxed currently at ordinary income rates on any
dividends which are “passed through™ the ESOP or TRASOP and
paid directly to him. In effect, these amounts will constitute extra
remuneration to him each yvear: theoretically, these should make the
participant more aware of hix ownership in the employer and in the
success of the company, since the size of the dividend will be a direct
reflection of the employers profitability.

G. Taxation of ESOP And TRASOP Benefits

When a terminated participant. or his beneficiary, receives a distribu-
tion of ESOP or TRASOP benefits, various Federal income tax re-
sults may occur. Section 402(a) (1) of the Code provides that, with
certain exceptions, a distributee from a qualified employee benefit plan
i taxable on the total distribution to him in the year when it is made.
However, it is important to recognize that a participant will not be
taxed on any distributed amounts which constitute his contributions to
the plan. In addition. Code sections 402(a) (2), 402(e), and 2039(f)
cl]°eate cer ain exceptions for lump-sum distributions from qualified

ans.

The actual determination of a participant’s tax liability as a result
of his distribution from an ESOP, TRASOP. or other qualified plan,
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is done as a series of factual and mathematical determinations, the first
of which is to determine whether it qualifies as a lump-sum distribution
and to determine which portion of the distribution is taxable. Pursuant
to section 402(e) of the Internal Revenue Code, as amended by
ERISA, if a terminated participant receives a distribution of his total
ESOP or TRASOP benefits in a single taxable year. as a result of his
death, disability. termination of service or attainment of age 5915, it
will generally be treated as a lump-sum distribution; his Federal
income tax lability on the shares of employer stock distributed to
him by the ESOP or TRASOP will be based upon the original cost
of the shares to the plan (or their market value at the time of distribu-
tion, if lower). That is, the amount of the distribution which is sub-
ject to Federal income tax will not include any increase in the value
of employer stock while held by the plan. In addition, it will not
include the value of any employee contributions to the ESOP or
TRASOP.

The balance of the distribution will be taxable to the terminated
participant (or his beneficiary). However. a portion of that distribu-
tion may be taxable at capital gains rates. This is determined by mul-
tiplying the amount of the taxable distribution by a fraction, the nu-
merator of which is the participant’s total number of calendar years
of participation in the ESOP (or a plan which was amended into the
ESOP) prior to 1974 and the denominator of which is his total years
of Flan participation. This portion will be taxable to the participant
as long term capital gain. However, the participant may elect to treat
the entire distribution as if it represented post-1973 employer
contributions. .

Although the remainder of the taxable distribution will be treated
as ordinary income, the participant may be eligible for a special ten-
year averaging method on this income. This averaging is permitted
only for a lump-sum distribution following death or after the indi-
vidual has been an ESOP or TRASOP participant (including par-
ticipation in a plan which was amended into the ESOP) for at least
five years prior to the distribution year. The election for the special
ten-year averaging method is made by filing IRS Form 4972 with
the participant’s federal income tax return, for the year in which
the distribution is made.

If the participant receives his ESOP or TRASOP distribution in
more than a single taxable vear or if it otherwise fails to qualify as a
lump-sum distribution under section 402(e) of the Internal Revenue
Code, the entire distribution will be taxed entirely at ordinary income
rates, based upon the market value of the shares of employer stock at
the time of distribution. and will not be eligible for the special ten-year
averaging method.

The participant whose distribution qualifies for lump-sum treat-
ment under section 402(e) will not recognize any taxable gain on the
unrealized appreciation in value of his shares of employer stock until
he sells the shares, either to the ESOP or TRASOP or the company
pursuant to their “right of first refusal”™ or his “put” option, or to a.
third party. At that time, all appreciation in the value of the shares
while 1n the ESOP or TRASOP will be taxable to him at long-term
capital gain rates. Any appreciation in the value of the shares while
they are in his possession will be taxable to him at capital gain rates,
but the issue of whether the gain will be long or short term is based
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solely upon whether he holds the shares for a long enough period
following distribution.

If a participant dies and his ESOP or TRASOP benetits are dis-
tribute-i) to his designated beneficiary or his estate, $35,000 of the dis-
tribution may be excluded from the recipient’s gross income, pursuant
to section 101(b) of the Internal Revenue Code. In addition, if the
entire distribution is paid to a participant’s beneficiary in a single
year and the distributee agrees in writing not to treat the distribu-
tion as a lump-sum distribution. the amount of the distribution
will be excluded from the participant’s taxable estate under section
2039(c) of the Internal Revenue Code. Finally, the participant may
clect to roll over a part or all of hiz ESOP or TRASOP Lenefit to an
individual retirement account (IR.\). thereby deferring any taxa-
Lility on the amount rolled over to the IRA until it is nltimately dis-
tributed to the participant (or beneficiary).

III. THE TRASOP

In the Tax Reduction Act of 1975, Congress created a new form of
employee stock ownership plan, the “TRASOP.™ The Aect provided
that an employer which adopted a TRASOP and contributed to it an
equivalent amount of stock. or cash used to acquire stock. would be
eligible for an additional investment tax credit equal to 1 percent of
its qualified capital investment each year. In the Tax Reform Act of
1976. Congress increased this additional investment tax credit to 115
percent and extended its life throngh 1950, provided that the employer
makes a TRASOP contribution equal to the additional 15 percent
credit amount and provided that the employees contribute an addi-
tional amount equal to the 15 percent eredit. By adopting and fully
funding a TRASOP. an employer would be cligible for an 1115 per-
cent investment tax credit instead of 10 percent. In the Revenue Act
of 1978, the provision for the 115 percent additional investment tax
credit was made a part of the Internal Revenue Code (formerly it
was only contained in the Tax Reduction Act of 1975, as amended by
the Tax Reform Act of 1976) and its life was extended through 1983.
Also.in the Revenue Act of 1978, the Congress also provided that this
additional investment tax credit is not subject to any minimum tax.
In addition. as explained earlier in this handbook. the Revenue Act of
1978 changed the name of the TRASODP, cansing a great deal of con-
fusion. The Technical Corrections Act of 1979 changed the name,
;',‘;pof,!'"-" for the last time, to Tax Credit Employee Stock Ownership

an.”

As a result of the changes made by the Revenue Act of 1978, a
TRASOP is required to be a “qualified™ plan; this means that it must
satisfy the Internal Revenue Code requirements which are applicable
to all qualified plans. In addition, it must meet other tests which were
set forth in the Tax Reduction Act of 1975, the Tax Reform Act of
1976, and the Revenue Act of 1978 (which are now contained in sections
409A and 48 of the Internal Revenue Code). Some of these additional
requirements. such as emplovee voting rights on employer stock. have
been explained elsewhere in this handbook. However. for ease of refer-
ence, they will be discussed in this section as well.



o Ak e TR bt ot raitd Wl i BB oI e

e, NShih . W

TRl IR, Aokl il 3.

Ly Bk Sdil w Eilaa o laBs

16

As stated above, the Revenue Act of 1978 mandated that the
TRASOP be a qualified plan. However, because of the unique relation-
ship between the plan and the investment tax credit, these plans are
exempted from the traditional requirement that they be established by
the last day of the employer's taxable year to be qualitied for that first
year. Because an employer may not know the actual amount of its in-
vestment tax credit for as long as eight and one-half months following
the close of its taxable year, Congress felt that it would be a hardship to
require that the plan be established for such a long period prior to 1ts
funding date. Accordingly, section 409\ of the Internal Revenue Code
specifically states that a TRASOP will be qualified for its initial year
provided that it is established by the due date (including extensions)
for the tiling of the employer’s Federal income tax return for that
year.

Unlike other qualified plans, which may adopt various vesting
schedules to determine when a participant has a 100 percent nonfor-
feitable interest in all amounts held in the plan for him, the TRASOP
must provide cach participant with an immediate, 100 percent nonfor-
feitable interest in his account. For employer stock acquired by a
TRASOP for taxable years prior to December 31, 1978, this vested
benefit may be reduced if the employer recaptures any portion of its
investment tax credit. However, the Revenue Act of 1978 provided that
for employer stock acquired for future taxable years, no withdrawal of
prior contributions is permitted; this means that each employee wili
always be 100 percent vested in his account in the plan. As in the past,
an employer will be able to take a tax deduction for any recaptured in-
vestment tax credit (for which no withdrawal from the p’in is per-
mitted) or reduce future plan contributions by the amount of the
recapture.

Prior to the passage of the Revenue Act of 1978, each employee
participating in the TRASOP was required to receive an allocation
of the employer’s contribution each year, irrespective of whether the
employee was employed on the last day of the plan year. Congress
recognized that this created an administrative problem for the employer
since many employces would leave during the year and still be eligible
for a share of the employer’s contribution. Accordingly. by making
these plans qualified, Congress deleted this problem, allowing these
plans to establish the same participation requirements as other quali-
fied plans, such as the requirement that a participant actually be an
employee as of the last day of the plan year in order to receive an allo-
cation of the employer’'s contribution. Any such allocations would be
based upon the employvee's compensation while he was actrally
employed, rather than while he was actually participating in the
TRASQP, in any year. Of course, like other qualified plans, the
TRASOP ...:st satisfy the eligibility, nondiscrimination and cover-
age tests set forth in the Internal Revenue Code. .

The Revenue Act of 1978 expanded the availability of TRASOPs
to subsidiary corporations. Prior to its passage, a parent had to own 80
percent of a subsidiary before the subsidiary’s employee could be
covered under the parent’s plan and receive an allocation of the par-
ent’s stock. The Revenue Act reduccd this ownership requirement to
50 percent for first tier subsidiaries (it remains 80 percent for second
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tier and lower tier subsidiaries). In addition, the Act guaranteed that a
subsidiary (including a 50 percent first tier subsidiary) will not recog-
nize gain from the contribution of its parent corporation’s stock to the
plan for its employces. It is important to note, however, that the 80
percent standard will continue to be applied for all other purposes of
determining the plan’s qualified status or possible discrimination.

All TRASOP participants are required to be able to direct the
trustee to certain degrees regarding the voting of employer stock held
for them in the plan. As explained in this handbook under Voting
Rights On ESOP and TRASOLP Stock, if an employer sponsoring the
TRASOP is publicly-traded, participants must be permitted to vote
stock held in the plan on all corporate issues. However, if the employer
stock is closely-held, the participants must be entitled to vote employer
stock acquired for taxable years after December 31, 1979 (December 31,
1978 in the case of a TR ANOP), on all corporate issues which, by State
law or corporate charter. require the aflirmative vote of more than a
majority of outstanding shares. Traditionally, these would be issues
such as corporate mergers, avquisitions, or disposal of substantially all
of the employer's assets. A« yet, the mechanics for the pass-through of
this vote have not been determined.

A major problem area for TRASOPs has been the lack of guidelines
rezarding the timing of employer and employee contributions for the
additional 15 percent investment tax credit. (Employer contributions
for the 1 percent additional investment tax credit were required to be
made by the filing date for the employver's Federal income tax return
for a particular year.) This lack of guidance has presented a major
impediment to the use of the additional 15 percent investment tax credit
by employers. .

The Revenue Act of 1978, as amended by the Technical Corrections
Act of 1979. resolved that problem by providing that employees may
have up to two vears following the close of an employer’s taxable year
to make their 15 percent tax credit amount contributions to the plan and
that the employver’s matching contributions will be made as the em-
ployees make theirs. Tn this way. the problem which reculted when em-

loyees failed to make the full 15 percent contribution and tne employer

ad to withdraw an already-contributed one-half percent amount (or
portion thereof) from the plan because the additional tax credit was
deemed to be recaptured is resolved. This change was also necessary
because Congress removed the ability of the employer to withdraw
prior contributions from the plan if a portion of the investment tax
credit is recaptured.

Unlike mo.it qualified plans, a TRASOP mav not be integrated with
Social Security. This means that participants® benefits may not be re-
duced by the amount of any Social Security taxes paid by the employer.

A TRASOP is subject to the same rules as an ESOP regarding dis-
tribution of benefits to participants (or beneficiaries), with the single
difference that. except in the case of dividends or a participant’s death,
retirement or termination of service, no distribution of benefits may be
made by the T7R.1S0OP prior to 84 months following the date of con-
tribution by the emplover. These rules are exnlained earlier in this
handbook under Distribution of ESOP and TRASOP Benefits and
Stock Repurchases. Like an ESOP, a TRASOP may at times dis-
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tribute a participant’s interest in cash instead of employer stock and
if the employer stock is closely-held, it will be subject to a “put option’;
by the participant (or beneficiary) and may be subject to a right of
first refusal on the part of the plan or the employer. Publicly-traded
employer stock, however, is not subject to a “put option™ or right of
first refusal. Finally, the tax results of a TRASOP distribution for the
participant (or lmw(iciuryl are the same as an ESOP distribution, as
explained earlier in this handbook under Zacation of ESOP and
TRASOP Benejits.

IV. ESOP AS A FINANCING TECHNIQUE
A. Basic ESOP Financing Model

Congress has clearly recognized ESOP as a_corporate financing
vehicle, in addition to its status as an employee benefit plan. Also, in
ERISA Congress provided that an ESOP 1s the only qualified em-
ployce Flan which may debt finauce its acquisitions of employer stock
through an extension of credit by a party in interest. The primary
purpose for defining ESOP, under ERISA section 407(d)(6) and
Code section 4975 (e) (7), was to provide ESOPs with the special debt
financing exemption from the general prohibited transaction rules
under ERISA section 406 and Code section 4975.

Under the Trade Act of 1974 and the Tax Reduction Act of 1975,
the Senate Finance Committee specifically defined ESOP as a tech-
nique of corporate finance, utilizing a stock bonus plan (which may
be combined with a money purchase pension plan) qualified under
Code section 401(a), designed to invest primarily in qualifying em-
ployer securities, and further designed: (1) to meet general financing
requirements of the corporation, including capital growth and trans-
fers in the ownership of corporate stock; (ii) to build into employces
beneficial ownership of stock of their employer or its affiliated corpo-
rations, substantial{v in proportion to their relative incomes, without
requiring any cash outlay, any reduction in pay or other employee
benefits, or the surrender of any other rights on the part of such em-
ployees; and (iii) to receive loans or other forms of credit to acquire
stock of the employer corporation or its affiliated corporations, with
such loans and credit secured primarily by a legally binding commit-
ment from the employer to make future payments to the trust in
amounts sufficient to enable such loans to be repaid.

As a technique of corporate finance, an ESSP may utilize the credit
of the employer corporation for the purpose of debt financing its
acquisitions of employer stock, thercby allowing the employer to
finance its capital growth and transfers in the ownership of its stock
with pre-tax corporate dollars, while building owners i;l) interests
into its employees. The use of ESOP financing of new capital generally
invoives a loan from an outside lender to finance corporate expansion
The typical transaction is often structured as illustrated in the follow-
ing diagrams:
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In this situation, the ESOP borrows the money from a bank. and
signs a promissory note for the money:
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As part of the ESOP loan, the employer gives a written guarantee
- to the bank, promising that the ESOP will repay the loan and that
cach year the employer will pay to the ESOP enough money to per-
mit the ESOP to make its annual repayment of the loan:
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The ESOP then uses the money from the loan to buy stock from the
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‘Through this technique of ESOP financing, non-recourse corporate
credit has been extended to acquire employer stock for the benetit of
employees, while enabling the corporation to finance its capital re-
quirements with pre-tax dollars. In economic terms, it is the carnings
generated by the underlying capital which are used to 1epay the ac-
quisition indebtedness (of the ESOP) incurred for financing new
capital. ESOP tinancing builds beneficial ownership of employer stock
into employees, on a tax-deferred basis, without any personal tinancial
risk by the employees and without requiring any reduction in their
take-home pay.

B. Other Applicctions of ESOP Financing

‘The use of ESOP financing applies not only to the financing of new
corporate capital for expansion purposes. With the con=ent of the lend-
er, Caasting corporate debt may be refinanced through the ESOP, so
that it is repayable (buth principal and interest) with pre-tax cor-
porate dollars. An existing corporate debt may be assumed by the

2SO, with the debt repayment guaranteed by the employer corpora-

tion. In such a case, the corporation will issue new ~hares of its stock
to the ESOP equal in value to the principal amount of debt trans-
ferred to the ESOP. In addition, the new shares may be pledged as
collateral to the lender, or specitic corporate assets may be pledged as
additional security for the loan. As the ESOP loan is repaid to the
lender through annual emsployer contributions (or dividends on em-
ployer stock) received by the EXSOP. shares of stock are allocated to
accounts of participating employees, From the lender’s standpoint, the
debt ~hould be more secure since repayments are made with pre-tax
corporate dotlars.

ESOP financing may also be used to finance acquisitions of other
corporations. Loans may be ~ccured from outside lenders to raise cash
for financing the acquisition. The employees of the acquired corpora-
tion may be included as participants i the ESOP to provide a larger
payroll base on which to mahke tax-deductible contributions to the
ESOP to repay the debt. In addition, the pre-tax earnings of the
acquired corporation are available for debt repayvment.

ESOP financing provides an alternative for raising capital to close-
Iv-held corporations which are unable or unwilling to raise capital
through a public offering of ~tock. The costs of a public underwriting
(including SEC registration) and the expenses of operating as a pub-
licly-traded company may be avoided through the alternative of ESOP
financing. In addition, it may be preferable to existing owners and
management to build ownership interests into employees of the cor-
poration. rather than to create ownership by outsiders. For corpora-
tions which are already publicly-traded. the ESOP prevides an alter-
native to the costs (and underwriting discounts) of a secondary offer-
ing of securities.

C. ESOP Financing of Transfers of Ownership

ESOP financing may also be used for the acquisition of employer
stock from existing shareholders. Purchases of stock from existing
shareholders may be financed through loans from outside lenders to the
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ESOP or through loans to the ESOP directly from the employer cor-
poration. Alternatively, the zale of cmployer stock to an ESOP by
‘0 existing shareholder may be edected tnrough a cash (non-linanced)
transaction, or on an installment basis,

From the corporation’s ~trdpoint, a sale of =tock to an ESOP by
a sharcholder enubles pre-tax corporate dollars to tinance the transac-
tion, as compared to the use of after-tax dollars being used to finance
a stock redemption by the corporation. Mote signiticant, howeyver,
may be the fact that a sule of stock to an ESOP would be treated as
a sale to a third party other than the employver and may allow the
selling sharcholder to treat any gain on the ale as a eapital gain, with-
out being ~ubject to the restrictions on corporate redemptions under
Code section 302, That i~ asale of <tock to an ESOP will not generally
be treated as a =ule to the corporation which mway resule in dividend
treatment to the sharcholder. However, an individual whe is consider-
ing the -ale of ciployer stock o an ESOP may wish to ~ccure an ad-
vance ruling from the Internal Revenue Service =o as to en=inre capital
gains treatment on the proceeds of the ~ale. In such a ca~e. it would be
neceszary to zatisfy the requircments of Revenue Procedure 77 50,
Revenue Procedure 78-15 and Revenue Procedure 723,

The use of an ESOP for finuncing tran~fers of ownership of corpo-
rate stock has bread appiications in corporate tax and linancial plan-
ning, as well as in estate planning for major ~harcholders of corpora-
tions. The ESOP creates an “in-house™ market for corporate stock,
which may be available to acquire stock offered for =ale by existing
shareholdeis durving their lifetime. upon their retirement from the
business. or in the event of death.

A typical situation may involve a corporation which desires to es-
tablish an ESOP for building cmployee ownership, while at the same
time allowing sharcholders of non-publiclyv-traded ~tock to diversify
their personal investments by selling a portion of their ~tock to the
ESOP. An existing sharcholder may generally treat any gain on the
sale of stock to an ESOP as eapital gain, whether he =ellx all or a part
of his stock interest. A lifetime redemption through a sale of stock to
the corporation directly will generally be treated as an exchange
(rather than as a dividend distribution) only if the redemption is not
essentially equivalent to a dividend. or is substantially disproportion-
ate, or results in a termination of a shareholder’s interest. under the
provisions of Code section 302(h). Many private rulings from the
Internal Revenue Service have concluded that a properly structured
sale of employer stock by a shareholder to an ESOP (or to any quali-
fied emplovees’ plan) is not a redemption of the stock by the corpora-
tion, and therefore produces capital gain tax treatment on the sale
procecds. .

Also, upon the death of a major shareholder. the ESOP may acquire
all, or a portion. of his stock in the corporation from his estate. without
being subject to the redemption limitations under Code sections 302
and 303. This use of an ESOP should permit the estate (and heirs)
of the deceased sharcholder to retain an ownership interest in the cor-
poration. without the attribution rules of section 318 restricting the
degree to which they may achieve diversification of investments.
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In addition, an ESOP which has been in operation for several
years will generally have had annual evaluations of the fair market
value of its stock for purposes of sales of stock to the plan and annual
reporting. This would also provide a basis for determining the value
of the stock in a closely-held corporation for estate tax purposes,
thereby providing greater certainty in estate planning for the major
shareholders of the corporation.

An ESOP also provides an effective vehicle for financing the trans-
fer of ownership from a retiring major sharcholder to the employees
of the corporation. It may be that the employees as a group are the
logical successors in o vnership, and it may prove difficult for the re-
maining employees (or the management group) to finance the pur-
chase with personal after-tax dollars. An ESOP allows all employees
to acquire ownership interests, with the purchase financed with future
pre-tax earnings of the corporation. where employee interests are pro-
vided on a tax-deferred basis. In order to finance the acquisition, the
ESOP may receive loans from an outside lender. from the corporation,
or a portion of the purchase price may be paid to the selling share-
holder on an installment basis by the ESOP.

ESOP financing may likewise be used in the divestiture of a cor-
porate division or subsidiary to its emp.oyees. The stock of a sub-
sidiary, or the stock of a new corporation established to acquire the
business and assets of the division or subsidiary, may be sold to an
ESOP. The ESOP may finance the purchase price with third-party
loans or through an installment purchase. Any debt financing may be
guaranteed, if necessary, by the transferor corporation as well as by
the transferee corporation.

ESOP financing is also available to a publicly-traded company
which desires to acquire stock for the benefit of its employees and to
restrict (or even climinate) public trading of its stock. However, the
entire “going private” issue is extremely complex and an employer
should consult experts in the securities law field before attempting to
utilize an ESOP for this purpose. In such a case, the ESOP could
make a tender offer for all or a portion of the employer’s outstanding
shares, financing the purchase price through loans from outside lenders
or directly from the corporation. The objective of building employee
ownership through an ESOP may well provide a valid business pur-
pose for the use of corporate funds for “going private.” Again, it is
future pre-tax earnings of the corporation which will be available to
finance the acquisition of its stock for the benefit of 1ts einployees.

D. Non-Financed Acquisitions of Employer Stock

In addition to the use of debt financing for the acquisition of em-
ployer stock. an ESOP may be utilized to provide employee owner-
ship on a non-leveraged basis. In such a situation, it would function
as a traditional stock bonus plan. Cash contributions to the plan or
other eligible individual account plan may be used to acquire employer
stock from existing shareholders Ly cash purchases on an annualpbasis.
In addition, the ESOP may function as a conventional stock bonus
plan which annually receives direct contributions of employer stock
from the employer corporation. Direct stock contributions by the em-
ployer will result in tax deductions under Code section 404(a) (with-
out any cash outlay) equal to the fair 1aarket value of the stock as of
the date of the contribution.
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V. FIDUCIARY RESPONSIBILITY

A. General Requirements Under The Employee Retirement
Income Security Act of 1974

Like all qualified plans, an ESOP is subject to the fiduciary respon-
sibility provisions of ERISA and the “exclusive benefit of employees™
requirement under the Code. Specifically, the ESOP must satisfy the
requircnrents of ERISA section 404(a)(1l), which imposes upon
fiduciaries the standard of discharging their duties under the plan
¥, . . solely in the interest of the participants . .. and for the ex-
clusive purpose of providing benefits to participants. . ..” In addi-
tion, the “prudent man™ standard of ERISA section 404(a) (1) (B)
is applicable to ESOP fiduciaries, and the ESOP loan and stock pur-
chase exemptions from the prohibited transaction provisions of
ER{{SA section 406 must be met when the ESOP acquires employer
stock.

In applying these fiduciary standards to an ESOP, it is important
to understand the purposes of an ESOP as an employee benetit plan
and the basis on which it is recognized for tax-qualified status. In the
Revenue Act of 1921, stock bonus plans (the basic element of an
ESOP) were first granted (along with profit sharing plans) tax-
exempt status. It was not until the Revenue Act of 1426 tha - <i.ch status
was extended to pension plans. The purpose for which . x% . onus
plans were granted tax-exemption was to cncourage corp. .ilons to
provide stock ownership interests to their employees. Providing retire-
ment benefits for employees has always been a secondary purpose for
the establishment of a stock bonus plan. In Revenue Ruling 69-63, the
Internal Revenue Service stated that the purpose of a stock bonus plan
1s*. . . to give the employee-participants an interest in the ownership
and growth of the employer’s business . . . The existing regulations
under Code section 401(a), in defining the three categories of qualified
plans, specify retirement benefits as a feature of pension plans, but not
as a feature of profit sharing plans and stock bonus plan (except that
benefits may be deferred until “etirement). There appears to be no
requirement under code section 401(a) that a stock bonus plan be a
“retirement plan.”

It may be argued that ERISA, in stating the objective of protecting
retirement security of employees, has now immposed the standard of
providing retirement benefits as the objective of all qualified employee
benefit plans. However. there are specific references under ERISA to a
different standard being applicable to different types of plans.

The definition of “pension plan™ in section 3(a) of ERISA recog-
nizes that a “pension plan” is one which “provides retirement income
to employees or results in a deferral of income by employees for periods
extending to the termination of covered employment or beyond.™ See-
tion 402(b) (1) of ERISA requires “ . . a procedure for establizhing

- and carrying out a funding policy and method consistent with the

objectives of the plan . . .” (not the objective of retirement security).
Section 404(a) (1) (B) of ERISA sets out the prudent man standard as
one applicable to *. . . the conduct of an enterprise of a like character
and with like aims.” The legislative history of ERISA recognizes
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%, . . the special nature and purpose of employee benefit plans . . "
and “ .. the special purpose . ..” of certain individual account
plans which are designed to invest in employer securities. In addition,
the definitions under ERISA Section 407(d)(6) and Code scction
‘.1975((?_ }7) specify that an ESOP is*. . . designed to invest primarily
In quahfying employer securities. . . .” The recognition of an ESOP
as an employee benefit plan which may borrow to acquire employer
stock further demonstrates Congressional intent that an ESOP is not
primarily a retirement plan, but rather has as its primary objective
the providing of stock ownership interests for employees.

This recognition by Congress of the <pecial purpo~es of an ESOP
does not exempt the ESOP from the general fiduciary standards of
ERIS.A, but rather requires that the interpretation of these standards
must be based upon the ESOP objective o# providing stock ownership
for employees. Retirement henefits may be proviﬁwl to employees
through their stock ownership acquired under an ESOP. hut the fidu-
ciaries are primarily directed to provide stock ownership (rather than
retirement Lenefits) for employees in a manner consistent with the
fiduciary duties under Title I of ERISA.

Accordingly, it would appear that a prudent ESOP fduciary., sub-
ject to fiduciary duties under ERISA =ection 404(a) (1). ix one whiceh
prudently acquires and holds, and in some cases distributes, employer
stock for the benefit of participants (and their beneficiaries), pru-
dently using debt financing where appropriate, in a manner consistent
with the plan documents and the provisions of title I of ERISA. In
order to avoid having ESOP acquisitions of employer stock be pro-
hibited transactions under ERISA section 406 and Code section 4975,
the special exemptions under ERISA section 408 must also be com-
plied with by the ESOP fiduciaries.

B. Exclusive Benefit Requirement

ESOP purchases of employer stock must comply with the “exclu-
sive benefit of employees™ requirement under Code section 401(a), as
well as the “exclusive purpose™ and the “solely in the interest of the
participants™ requirements of ERISA section 404(a) (1) (). In Rev-
enue Ruling 69—194, the Internal Revenue Service outlined various
investment requisites under the exclusive benefit rule which should be
satisfied when a qualified employees’ trust invests funds in employer
securities. That ruling recognized that the exclusive benefit require-
ment with respect to mvestments does not prevent others from also
deriving some benefit fromn a transaction with the trust, as a seller
would make employer stock available to the trust only if there was
a benefit to him by so selling. Accordingly, before ERISA. the Internal
Revenue Service established the following *safe harbor” investment
test which must be met for a purchase of employer stock to comply
with the exclusive benefit requirements:

(1) the cost must not exceed fair market value at the time of
purchase;

(2) a fair return commensurate with the prevailing rate must
be provided ;

(3) sufficient liquidity must be maintained to permit distribu-
tions in accordance with the terms of the plan:and
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(4) the safeguards and diversity that a prudent investor would
. adhere to must be present.

With respect to an ESOP, it appears that only the “fair market
value” and “prudent investor™ requirements are applicable. Revenue
Ruling 69-65 specifically exempts stock bonus plans (and presumably
any ESOP) from the requirement for a fair return on cmployer stock.
The ESOP is likewise exempt from the diversification of investments
requirement under ERISA Section 104(a)(2), as an “eligible in-
dividual account plan™ to the extent of investments in employer
securities.

Therefore, an ESOP’s acquisition of employer stock from the em-
ployer corporation, or from an existing s&namholder, would satisfy
the exclusive benefit requirement of KRISA and Code section
101 (a), so long as the investment is one that is prudent for an ESOP
fiduciary and the purchase price does not exceed fair market value. Sec-
tion 108(e) of ERISA. which provides for an exemption from the pro-
hibited transaction rules for the acquisition of employer stock from a
party in interest, appears to require a purchase price equivalent to the
fair market value of the stock.

C. Diversification Exemption

Section 404 (a) (2) of ERISA specifically provides that an eligible
individual account plan is not subject to the general diversification
requirement of section 404(a) (1) (C). nor any diversification require-
ment under the prudent man standard. to the extent that it acquires
and holds qualifying employer securities. ERISA section 407(b) (1)
specifically exempts eligible individual account plans from the 10 per-
cent limitation on investments in employer securities. An ESOP is
included in the definition of eligible individual account plan under sec-
tion 407 (d) (3) if the ESOP explicitly provides for the acquisition and
holding of employer stock. As long as the acquisition and holding of
employer stock satisfy the general prudence and exclusive benefit re-
quirements, it would appear that up to 100 percent of the assets under
tlhe ESOP may be invested and held in employer stock without violat-
ing the fiduciary duties of ERISA section 104(a).

The degree to which an ESOP aust be invested in emp]oyer stock,
in order to satisfy the . . . designed to invest primarily . . .” require-
ment of ERISA scction 407(d) (6) (A) and Code section 4975(e) (7)
(A), is not specifically set forth in the Internal Revenue Code or the
income tax regulations. This requirement was intended by Congress to
he of a qualitative nature (based upon the purposes of an ESOP and
its design), rather than a quantitative test to be satisfied at all times.

D. Prohibited Transaction Exemptions

Without the special exemptions provided in ERISA section 408 and
Code section 4975(d), ESOP financing transactions might be prohib-
ited transactions under ERISA section 406(a) and Code section
4975(c). Congress, however, recognizing the special purposes and ob-
jectives of an ESOP, as both an employee benefit plan and a technique
of corporate finance, included exemptions for certain transactions from
the general prohibited transactions rules.
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1. AcqQuisiTiONS OF EMPLOYER STOCK

Section 406(a) (1) (A) of ERISA and section 4975(c) (1) (A) of the
Internal Revenue Code include as a prohibited transaction a . . . sale
or exchan(fe . . . of any property between a plan and a party in inter-
est (or a disqualified person}ic. . . Without an exemption, an ESOP
(or any other eligible individual : ccount. plan) would be prohibited
from acquiring employer stock from the employer corporation or from
any shareholder who is a party in interest. This would generally limit
acquisitions of employer stock to purchases from shareholders who own
(directly or indirectly) less than 10 percent of the employer's stock
and are not otherwise “insiders.” However, ERISA section 408 (e) and
Code section 4975(d) (3) provide excmptions that permit the acquisi-
tion of employer stock by an ESOP from a party in interest (or a dis-
qualified person) so long as the purchase price constitutes “adequate
consideration” and no commission is charged with respect to the
transaction.

“Adequate consideration”™ is defined in ERISA section 3(18) in a
manner which generally restates the requirement for “fair market
value” set forth in Revenue Ruling 69-194. Where there is a generally
recognized market for employer stock, adequate consideration is the
price prevailing on a national securities exchange (if applicable), or
the offering price established by current bid anﬁ asked prices quoted
hy indepm%ieut parties. Where there is no generally recognized market
for employer stock, adequate consideration is fair market value, as de-
terminated in good faith and in accordance with generally accepted
methods of valuing clozely-held stock and in accordance with regula-
tions to be promulgated by the Seeretary of Labor.

In the event that the purchase price paid for employer stock by an
ESOP to a party in interest exceeds adequate consideration, a ‘pro-
hibited transaction results. If the party in interest is a disqualified per-
son as defined in Code <ection 4975 (e) (2), the excise tax and correc-
tion requirements of that section are applicable. An initial 5 perceat
per year excise tax is imposed on the disqualified person, based upor
the “amount involved.™ If the transaction is not “corrected” within
the allowable correction period, the additional excise tax of 100 per-
cent of the amount involved is imposed. Any excise tax imposed is paid
by the seller. and is not tax deductible.

It is important to note thac the Internal Revenue Service, in the
self-dealing regulations for private foundations =tates that a good faith
effort to determine fair market value is ordinarily shown where (a)
the person making the valuation is not a disqualified person and is both
competent to make the valuation and is not in a position to derive an
economice benefit from the value utilized. and (b) the method utilized
in the valuation is a generally accepted method for valuing for pur-
poses of arm’s length business transactions where valuation is a sig-
nificant factor.

Therefore, the valuation of employer stock is the most significant
aspect of ESOP transactions when there is no generally recognized
market for employer stock and a valuation by an independent ap-
praiser, experienced in valuing closely-held corporations, is essential
for alleviating the potential liabilities for prohibited transaction ex-
cise taxes. Presumably. traditional TRS guidelines for valuation in
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estate tax matters, as set out in Revenue Ruling 5960, will be the basis
;.:ol; %Ap?rtment of Labor regulations defining fair market value under

2. DEBr-FINANCING TRANSACTIONS

_ Section 406(a) (1) (B) of ERISA and Code scction 4975(c) (1) (B)
include as a prohibited transaction any “. . . direct or indirect . . .
lending of money or other extension of credit between a plan and a
party in interest (or disqualified person). . . .” Without an exempsion,
this Fronsxon would prohibit any debt financing for the acquisition of
employer stock by an ESOP, where a party in interest extends credit
through a direct loan, a loan guarantee or an installment sale.

However, ERISA section 408(b) (3) and Code section 4975(d) (3)
provide an exemption from the prohibited transaction rules, available
only to an ESOP and not to other eligible individual account plans,
which permits an ESOP to borrow money involving an extension of
credit from a party in interest to effect its acquisitions of employer
stock. It is this exemption that distinguishes an ESOP from other
plans which invest in employer stock and characterizes an ESOP as a
technique of corporate finance.

The following conditions are imposed by ERISA for the ESOP
loan exemption:

(a) the ESOP must satisfy the statutory definition of ERISA
section 407(d) (6), Code =ection 4975 (¢) (7) and IRS regulations:

(5) the loan must be primarily for the benefit of participants;

(¢) the interest rate must be reasonable ; and

(d) any collateral given by the ESOP to a party in interest
must be limited to qualifying employer securities.

In addition, further guidelines have been established in regulations
promulgated by the Internal Revenue Service (and the Department of
Labor) through an interpretation of the term *. . . primarily for the
benefit of participants. . . ." Certain of the additional conditions for
the ESOP loan exemption are clear from legislative history relating
to the ESOP financing concept (hoth before and after ERISA) and
from the regulations iscued by the Departnient of Labor. The follow-
ing additional requirements are included in the regulations and must
be satisfied in order to exempt an ESOP debt financing transaction
from the general prohibited transaction rules.

(1) The loan (or other extension of credit) must be for the
purpose of acquiring employer stock or repayving a prior exempt
loan and must be based on equitable and prudent financing terms.
The interest rate must not be <o high that plan assets might be
drained off, and the terms of the loan must be as favorable to
the ESOP as the terms resulting from arm’s length negotiations
between indep:-ndent parties.

(2) Any collateral pledged by the ESOP (whether or not
pledged to a party in interest) must be limited to the shares of
employer stock acquired with the proceeds of that loan or freed
from prior encumbrance by the proceeds. .

(3) In general. any shares of emplover stock given as col-
lateral by the ESOP must be released from pledge on a pro-rata
basis as loan principal is repaid.
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(4) The liability of the ESOP for repayment of the loan must
be limited to contributions received from the employer corpora-
tion (other than contributions of employer stock) and to earnings
on trust assets, including dividends on employer stock.

(5) The lender must have no recourse to assets held in the
ESOP other than employer stock remaining pledged as collateral.

If an ESOP debt financing transaction fails to satisfy the conditions
for the exemption, a prohibited transaction may result under Code
section 4975. In that event, the initial 5 percent per year excise tax
would be imposed on any disquaiified person extending credit to the
ESOP, with the additional 100 percent tax being imposed if the
transaction is not corrected. For purposes of the excise tax, the entire
loan principal may be the amount involved, or the amount involved
may be limited to that portion of the loan (or interest thereon) which
causes the prohibited transaction to occur. Correction may require
adjustment in the terms of the ESOP loan or, in some situations,
rescission of the transaction. The regulations promulgated by the
Internal Revenue Service and the Departinent of Labor deal with this
issue on a more in-depth basis,

VI. ESOP AND TRASOP PROBLEM AREAS
A. Conversion of Existing Plans Into ESOP

Many employers maintaining a qualified plan may wish to replace
that plan with an ESOP. This can be accomplished by amending the
plan (such as a defined contribution plan like a profit sharing plan or
money purchase plan) into an ESOP or terminating the plan (such
as a defined benefit pension plan) and replacing it with an ESOP.
Each such transaction carries with it certain additional responsibilities
or potential problem areas which must be considered when conversion
to an ESOP 1s contemplated.

The clearest example of additional responsibilities and potential
problem areas which arise occurs when an EXODP replaces an existing
defined benefit pension plan. Under the Internal Revenue Code, the
replacement of a defined benefit plan by a defined contribution plan
(such as an ESOP) constitutes a termination of that plan. Each par-
ticipant in the defined benefit plan is deemed by the Code to be 100 per-
cent vested in his benefits mu{vr the plan to the extent that they have
been funded: this overrides any vesting schedule extablished under the
pension plan. In addition, each participant’s pension benefit may
become subject to the plan termination insurance provisions of
ERISA. These pension benefits may be guaranteed up to certain
limitations by the Pension Benefit Guaranty Corporation (PBGC).
If the employer has failed to sufficiently fund the retirement benefits
of its employees under the plan, the PBGC will make up the difference
between the guaranteed benefits and the funded amount. This be-
comes critically important to the employer which considers terminat-
ing its pension pian, because the employer may be liable to the PBGC
for all or a portion of this amount. This potential liability must be
carefully considered.
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In addition, the PBGC has established certain procedures which
might prove troublesome if the employer wishes to use the assets in
the defined benefit pension plan to acquire employer stock under an
ESOP. The PBGC requires that each employee be given an opportu-
nity to elcet, in writing, to have his pension plan assets converted to
employer “tock: this brings the clasely-held employer into a direct
confrontation with the securities laws, as explained more fully later
in this handbook under Securities Laws, because this is considered an
investment decision on the part of the employee and, absent some
specific exception from registration, the vmpﬁ»yvr would be compelled
to register its securities with the Securities and Exchange Commission
(SEC). SEC registration is very expensive. This potential liability
must also be c:u‘o?lll]y considered.

Even if the employer determines that the potential PBGC and SEC
obstacles are not insurmountable, a final problem remains, Absent a
plan provizion which gives employees the investment diseretion on
plan assets, the conversion of assets which are invested in a diversified
portfolio to a single investment (emplover stock) could create “pru-
dence” liabilities for the plan trustees. expecially if the value of the
cmployer stock decreases in value or fails to increase in value at the
same rate as that previously attained by the diversified assets.

It 1= eritical to note that problems relating to as~et valuation, pru-
denee and exclusive benefit al~o exist if an existing profit-sharing plan
or money purchase plan is amended into an ESOP and diversitied
assets are converted to employer seenrities, although the PBGC and
SEC obstacles are not present.

However. this is not to state that conversion of an existing plan to
an ESOP should not be undertaken. For example, assuming that ex-
isting plan asset= are left in a diversified investment portfolio, revision
of a profit-sharing plan or money purchase pension plan into an ESOP
and investment of future employver contribution< in employer stock
should present no problem nor hounld the converzion of a defined bene-
fit pension plan (provided that the plan termination results for the
defined benefit plan are not deemed to be too serious). The employer
should analvze the objectives in converting the plan to an ESOP and
decide whether any potential obstacles present too severe a problem.

B. S.:curities Laws

As explained earlier in this handbook under Conccision of Erist-
ing Plans into ESOP, covtain aspects of an KSOP may require compli-
ance with the rules and regulations of the SEC. For publicly-traded
emplovers. this should ereate no problem. since such an employer is
alreadv satisfving the reporting requirements of the SEC. However.
the filing of an S-R registration with the SEC mav still be necessary.
For the closely-held employer. however, the resulting costs of SEC
compliance might be too expensive and troublesome. For this reason,
the closely-held employer <hould administer its ESOP in a way - hich
will not subject its stock. or the ESOP, to SEC registration require-
ments,

Historicallv. the SEC has not required the registration ef the securi-
ties of an . mployver adopting a non-contributory ESOP oo TRASOP
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or of the participants’ interests in the ESOP or TRASOP. Initially,
as reflected in numerous SEC “no action™ letters, this was based upon
the determination that there was “no ~ale™ of emplover securities to
ESOP participants. In later “*no action™ letters, the SEC based its deci-
sion upon a determination that its policies did not warrant the expen-
sive reporting and dizclosure which would accompany the sale of these
securities.

However, certain aspects of ESOP operation may result in a re-
quirement by the SEC that registration of these securities be made.
I'f employees are required or permitted to make ESOP contributions
for the acquisition of employer =ecurities, or. if the employee TRASOP
contributions are used to acquire employer securities other than on
the public market, this would clearly constitute t' ¢ ~ale of these securi-
ties to the emplovees and require SEC registration unless another ex-
emption is available. This would also be true if the ESOP were to give
each employee any dizcretion as to whether or not plan assets were to
be used to acquire employer stock. This discretion, like the election
required by the PBGC. would be treated as an investment decision and
require SEC registration.

ith the exception of these lmited situations, however, no SE(
registration problem she 1 arise for the closely-held emplover. How-
ever, stock distributed to participants would generally be restricted
stock under applicable securities laws.

C. Liquidity Problems

An nm{)loy(-r which adopts an ESOP or TRASOP and whose stock
is not publicly traded must be sure that the plan is ~ufliciently funded
to permit a distribution of bhenefits to cach participant. This is true
whether the participant’s benefit is distributed in cash or closely-held
ems)loycr securities which are resold to the plan or the employer in
exchange for cash.

As described earlier in this handbook under Distribution of FSOP
And TRASOP Benefits And Stock Repurchases, subject to the right
of the ESOP or TRASOP participant (or beneficiary) to demand that
benefits be distributed in ~hares of employer stock. the plan may elect to
distribute these benefits in cash. In such a case, it is important that the
plan have sufficient cach available to make cash distributions to each
eligible distributee.

If the distributee elects to demand a distribution of employer stock,
and this stock is closely-held. there must be suflicient cash available to
permit the emplover or the plan to acquire that stock if the distributee
exercises his “put™ option on these securities and the plan wants to
acquire the stock in lieu of the employer. or to permit the plan to exer-
cise its “right of first refusal™ in the event the distributee desires to sell
this stock to an unrelated third party.

Finally, if the distributee desires to resell this stock at a time when
the “put option™ has expired, or if the diztributee of publicly-traded
emglover stock desires to resell this stock. the plan may need sufficient
cash if it wishes to repurchase this stock.

For this reason. the emplover should maintain the plan so as to pro-
vide sufficient liquidity from its inception. Reference wonld be made to
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the turnover history of plan participants, each participant’s annual
comswnsat ion, and the ﬁnancia? history and future projections of the
employer. If an employer encounters difficulties in making these deter-
minations, an analysis should be performed by someone experienced in
making such determinations. -

VII. EMPLOYEE COMMUNICATIONS

For an ESOP or TRASOP to have its best effects on increased
employee motivation and productivity, the committee believes that the
plan concepts must be adequately communicated to employees. Clearly,
an « mployee will be most concerned about the economie future of his or
her employer if that employee recognizes that he or she has an owner-
ship interest in the company. However. mo:t employers have been
unable to develop adequate communications materials to deal with con-
cepts as sophisticated and technical as employee ~stock ownership plans,
Accordingly. the committee has included in this handbook samples of
several alternative emplovee communications materials, These mate-
rials are included herein merely as examples, since they are copyrighted
by the companies which ereated them: the committee appreciates the
willingness of these companics to have the conamunications materials
included in this handbook.
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A. ESOP Posters
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Ingenuity and performance
broadens our horizons.
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B. ESOP Payroll Envelope Inserts

Thinking of moving on?

Are you restiess for a change? Does the job
down the street or across the country seem mork
attractive? Everybody always thinks that they are
mmnmmmmpsnm
But do they always? It is a big step to leave your
job, and it you are thinking about it, think
carefully. Your ESOP can grow fastest
are here 10 help it grow. ESOP is another impor-
tant resson it pays to stay with your company.
Thinking of moving on?

With ESOP the best move is to stay!

& Kolse & Co., ncorperated 1977

it’s that time of year for ghosts and goblins and
ghouls of all sorts Black cats and orange
pumpiuns. Littie witches and vampires fill the
streets whaere children played the day before. It's
scary and it's fun. After all, it's only make-beleve.
But it's no fun 1o be afraid of the future, and that's
where ESOP can help out Your ESOP can help
protect you aganst financial tricks in your future.
Trick or treat?

ESOP-make it a treat!

L Keigo 8 Co., incorporated 1977

Ready for the turkey?

Tharksgiving is coming up and that Mmwans
food. Turkey and pies and every thuing in between.
Foodwasmmportantpaﬂoftneve:y first
Thanksgivirg too. Those early Amaericars dian't
have an ZSOP, but they did have couraya, In-
genuity and enthusiasm. Ard they worked very
hard Those were the qualities which were
responsibie for thew success then Those are the
Same qualiies which will make your ESOP a suc-
cess tuudy. And that's talking turkey.

ESOP-something to be thankful forl

T Keiso § Co., ncorporates 1877
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Come to work in a covered wagon?

Come to woark in 8 covered w ? Of course
not But sometimes we forget thal many of oy
forefathers did. They went West to stake they
claim on the old frontier and to have the oppor-
turity to achieve financial security for themselves
and their loved ones through ownership. It wag
the chance to turn hard work into property. Today,
we don't have covered wagons or much
unclaimed land — but we do have ESOP. ESOP i
your new frontier which gives you the same op-
portunity to acquire property for financial security.

ESOP-stake your claim!

© Koo & Co., Incorporated 1377

Ready for the holidays?

Has anybody ever really been ready
holidays? There is so much to do. Parties
the house t0 decorate, finding that perfect present
for someone special. That's what makes the holi-
days so exhausting, and that's what makas them
50 enjoyable. Holidays give us the opportunity to
celebrate important events in owr lives Yowr
ESQP is like that, too. it's an important event with
somethung special for you. Ready for the holidays?

ESOP-it’s worth celebrating!

€ Kelso & Co., Incorporated 1977

Ringing in the new?

it's a new year and the tume everybody makes
resolutions. This is the year that they're really
going to Hawaii; lose that last ten pounds; finish
the patio; or clean out the attic. Even if this year's
resolutions tum out to be the same as last year's,
this time they re really going to do it Why don't
you resolve to do your best for your ESOP? You
will be doing your best for yourself at the same
tume. What better way to start off the new year.
Ringing n the new?

ESOP-a resolution worth keeping!

© Keino & Co., incorporated 1977
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ESOP-the most vital part is you!

C Keiso & Co.. mcorporated 1977

Love your job?

Love your job? Most of us enjuy or work We
aiso appreciate our friends that work with us But
everybody nas bad days now and then, and friend-
ships can wear pretty thin When thungs go
wrong, rermember that yowr ESOP aiways goes
rignt You will feel Letter knowing that your hard
work is still working for you Let ESOP tum your
bad day nto a good one And fali :n love agan.

ESOP-put your heart into it!

L Keiso & Co, incorporated 1977

Americans are famous for great ideas We call
1t Y ankee ingenuity and 1t has produced ideas like
the quiiting bee. the bucket brigade, the car
pool — and now ESOP All of these iueas are
ways Americans have devised 1o help each other
out Ry pitchung in together, each person achieves
more than by working along. But everyone has 10
do rus share or the 10ea is not a success. When
does yousr ESOP work best?

When you do!

£ Keiso & Ca., lacorporsted 1977
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& ks who

Who cares about your ESOP?

Congress has passed many laws 10 encourage
ESOPs it wanted 10 make sure that your company
and sumular businesses &ross the nation received
the many advantages ESOP has 10 offer Congress
also established strict regulations 10 make sure
that your ESOP 1s agmunistered for your benefit
Youwr company has taken care t0 see that your
ESOP meets these high government standards and
your ESOP has received the government's stamp
of approval Wh) © es about your ESOP?

L AR Lo B0 e iree S,

LKL

N

The Government and your company that’s who!
& Keiso & Co.. incorporated 1077
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Keeping in the pink?

N JEREAE

Most of us get sick now and then It can’t be
helped But there are posiive steps we all can
ke :0 enjoy good health — eating the r gin
foods. getung enough rest and receiving propes
medical attention When you miss a day bex suse
of sickness. you miss out on more than wurk You
f1uss a chance 10 help your ESOP grow When vou
are healthy, you can pitch in and do your share.
and that will help make your ESOP imwre valuabie
S0 keep i the puk!

Help ESOP keep you in the green!

( Keiso 8 Co incurpoieted 1977

Time for Uncle Sam?

Benjw:i.n Frawmun vixve >a.d  ine oniy thungs
certain 0 th.s world are veath and taxes “Al of
us worry wren Unxie Sam comes around It
seenis he armives aier each year, and aivays
w.h us tand out But w.th ZSOP you get a bieak
You pay absclutely no tax on the val.e of your
ESOUP tw witts whiie they are 1eld by the ESOP
And wlwen you do receive your nenefits. you will
receive special tax advaniayges too Its Uncle
Sam’s way of saying he believes n ESOP Time
for Uncie Sam?

With ESOP he’s your friend!

G Kelso & Co.. mcorpoiated 1977
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Thinking about your future?

Noen gaed whoh Of L8 auns e woud
et oas NG s wece o 2nild ! Flaok ) loyd
Veorght oot My rest ane’ s o good wea 10
ook i ¢Vt 2o (23N Tomorroa’s & 5rk 10
e Lt o W e muee productive Y our
ESUF vovn 0 e e v e U giaes you an
i DAty UL DR g 2 ON0ITNC TN IS
G e BT g iU eyt aind g
st ettt tods, Traokeg aogt y oae Ve

With ESOP your future begins right now!

Aoy 8 CO Ml rpurated 1977

Spring in the air?

A wise mun once sad that i springiene g
yourdg Mmian's funcy tarns 16 thuugits of tuve A
young girl's  tun tver ything seeins 50 tregh
Flowers begin 10 Ulussam and Laby col's try
valiantly to stand 11 is g binwe for tew beginnngs
You ESOP 15 o new Leygininng 00 1t giies ,oud

- Wy 1O HRID your ds>e!s Jrow aad grow and grow
P Ry ore sl rew turys ESOP meeds your attention
MR ard care Spnang o the ainr?

8 g .

CReisl 8 o nurpurated 1977

Going on vacation?
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ESOP-alwayé at work for you!
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Would you hire yourself?

Would you hue yourself? Most of us believe
that we are worth our salary, but are we? When
we were tirst hwred, we tried hard to prove that
we Cuuld 0o our job better than anyone else. We
tried hard to make sure that our company stayed
N business by 0oing our best 10 please our clients
and custumers, and by mMaking Owr company an
enjoyauie place to work Do you sull do your
best? Your ESOP gives you a permanent incentive
because nuw you are working for you Would you
ture youw setf?

With ESOP you have!

I Keisc 8 Co incorporsted 1977

Take pride in your work? _
Meaot of us are disuppointed in the products and
SEIVIZES WE USE 10Udy AN expensive new car that
never gquite works nght. a suit or dress thiat s
poourly nmade. a tuy that doesn’t ldst the weekend
We wat for hours in hospitals, restaurants and
Lanks We fune whie the salesperson 1s making
his date instead of mdking a sale We watch the
clerk filing ner nails instead of fuing our form. But
must enpioyees are not owners With ESOP you
e an owner, SO lake pride n your work Make
Sure yOoul Customers get thesr money's worth, and
you will make swe that you get their business.

ESOP-for the pride of ownership!

7 Kelso & Co . incorporated 1977

A
Y]
v ( Ready for the Fourth?
e
“ ‘\‘ Everybudy kes tre Fourth of July With fire-
g\\ R ~orks, pacics and pareues, we celebrate the
)y Ly revowhiun that won us our independence ESOP s
:?‘ ‘ ; d'30 G Licerating 1dea it you work ds nard now as
_ b wit petnicts dd then  you can win financial
(‘( freeduin And that s an irnportant goal for every
! Q L4 Armerian Independence ItU's an idea tnat’s stll
P} 7 s worth working for just as 1t was back in 1776
g 4 Ready for the Fourth?
(¢
i \1?
. + -~ . - 3 e, .
VA ESOP-it’s patriotic, it's revolutionary!
¢ \_z ;3 C Kelso & Co., incorporated 1977
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Bom with a silver spoon?

Born with a siiver spoon? If you weren't, don't
worry Very few peopie inherit all the money they
ever need The rest of us must work hard in order
to have the good thungs in life and to provide for
the future But 1t isn't easy Owr work earrangs
alone usually don’t stretch far enough to cover all
the tiungs we want to buy and do Youwr ESOP
gives you another way A way 10 acquire stock
which can increase in value and help build your fi-
nancial future Not born with a siiver spoon?

O With ESOP you can end up with one!

t Keiso 8 Co . incorporated 1977

Who profits from profits?

Everybody knows that profits are important
But to whom?> When yowr company madakes a
profit, it means that consumers want your pro-
ducts and services It means that your company
wili stay n business and wiil grow and develop
new products and services. It means that your
hard work has finally paid off And it means that
your company's contributions to your ESOP can
be larger — and that means more for you Wno
profits from profits?

With ESOP you do!

£ Keiso & Co.. incorporated 1977

Careless on the job?

Nobody’s perfect Everyday some of us have
little accidents on the job A broken typewriter, a
busted tool, a product ruined during assembly,
coffee spilled on the files. We have big accidents
too which destroy equipment. start fires, and
cause serious personal injuries. All of these acci-
dents cost money And that costs you. Your ESOP
assets will grow quickest when people do their
job as safely and with as few accidents as possi-
ble. Careless on the job?

ESOP-it’s no accident!

€ Keiso & Co., incorporated 1977
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Want to get rich?

Want to get rich? Andrew Camegie, who rose
from telegraph boy to muliti-mullionaire, obviously
knew how “lt's easy,” he said “Just put all your
eggs in one basket and watch the basket very
closely " That s the way alf of America’s great
fortunes were made, by investing tume, energy.
and money in a single company and helping it
grow Your ESOP works in the same way. By n-
vesting i your company, ESOP gives you a way
to make swre that your hard work pays off for you
Want 10 get nich? it's up 10 you

ESOP-help it grow!

L.Keiso & Co.. incorporated 1977
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Something missing again?

Have you ever gotten ready to start a job only
to find that a tool 1s missing? Do you have to keep
requesting supplies because thungs just seem to
disappear’ Sometimes people who take home a
handful of pens, a par of piiers or a product sam-
ple don't realize that they are taking property
which doesn’t belong to them Sometimes they
do Your ESOP is hurt every time materials disap-
pear And that hurts you Something missing
again?

ESOPk-it’s no steal!

. ‘€. Koiso & Co., incorporeied 1977

Getting older?

It's a psychological fact that the older we get,
the faster ume seems to fly. The httle boy who
was digging in his sandbox yesterday is digging
up your flowers with his motorcycie today. The
angel in the church play is now the bride in the
church wedding. It seems a httie harder to run up
the stairs and a lot easier 0 run up the bills. But
remember that your ESOP is maturing, too. Every
year, yowr ESOP assets should increase in value.
That makes birthdays a ot easier to face. Getting
older?

With ESOP you're getting richer too!

£ Keiso & Co., incorporsted 1977
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C. ESOP Questions & Answers

ESOP

Answers to the Ten Most Frequently Asked Questions

The number of onners of SP sivck
increased subsiantially this month
when the Compani's Emploree Stock
Ownership Plan (ESOP)was officially
hegun.

“More than $2.5 mullion has been
transferred to th.: Plan's vutside irusiee
who will purchase and hold all shares
of stock helonging 10 ¢/ uble paruce
pants,” notes ESOP Con mutee Chawr-
man F. E Kruwbel

SP's ESOP apphes 1o all empioy ees
who are age 25 or oser. have worked
Jor the Company for at ieast three
vears and have three monihs of com-
pensaied service during the Plan iear.

Naturally, the establuhment of ihe
ESOP has arvused a great deal of in-
terest and a number of questuuns Here,
the ESOP Commutieeansners 1V of the
must frequenily asked questions con-
cermng the Plan.

Will | have to pay anything to

participate in the ESOP?

No. The Plan will be funded en-
urely by Company contnibutions and
no ¢mployee contnibutioas will be re-
quired, ot even permitted, under the
Plan.

Where is the money coming

from for the ESOP? Am | Jos-

ing out on some other benefit

by pasticipating in the ESOP?

The moncy to fund the ESOP comes
from a special tax (iedit which was re-
cently made available to employers
who establish zmployee stock owner-
ship plans. All of this additional tax
creditis passed on directly to the ESOP
trustee for aliocation to partkipeling
employces and for payment of admin-
istrative costs of the Plan.

How much can | expect to re-
ceive per year through the

ESOP?
For the first year's aliocation, we ex-
pect cach parucipauing cmployee will
receive approximately $601n Company
stock. Future contributions might be
more or less.

# 1 bave an Individusl Retire-

ment Account (IRA)?

Although there are proposals :o Con-
gress to change the law, the present law
provides that individuals who particr-
pate 1n a “qualified™ employee beanefnt
plan cannot at the same time make tax
deductible contributions 10 an IRA.
Since Southern Pacfic’'s ESOP s a
“qualificd” plan. to protect thuse em-
plosees who might have IRAs, our
ESOP provides that IRA partic:pants
who notfy the commattee of their sta-
tus are automatically incugitle.

Can | participate in the ESOP 1

What will be the tax conse-
q of my participation in
the ESOP?
In gencral, the amounts allocated to an
cemployee’s account and dividends
carned on stock held for the employee
will not be tarabie until actually dis-
trnbuted to the cmployee.

1f1 belong 1o another stock pur- 6

chase plan or compeny empicy-

<2 Birefit plan, am Istill ehgible

to participate in the ESOP?

Assunung you meet the cligibility re-
quirements for tve ESOP. the only
reason you could not participate in the
Plan is if you contribute to an IRA or
similar program (ths n.aght be calied
au Individual Retirement Anauity, 4n
Individual Retirement Account. an In-
dividual Retirement Bond. etc ).

recrive regarding my allocation
of siock?
I he trustee will send participants an-
nual statements showing their account
balances. Participants will be sent all
annual and uarterly reports and other

7 W hat further information will |

information normally sent to stock- .

holders. 1t is important that the ESOP
Commutice have your correct address
50 that this information may be sent to
you Noufy the ESOP Commuttee of
any change of address.

respect (0 the stock?

You will have ail 1ights normal-

ly available te stochholders. with one
excepuion. Each year's allocation o
the account of an active, continuing
cmployee must remain with the trustee
for at least seven years before it can be
withdrawn Howe:cr, cmployees who
retre or terminate will receine all of
ihe holdings 1n e account shortly
after the cad of the year during which
they icave the Company

9 What will happen to dividends

Whst rights will 1 have with 8

earned on the stock held m my
asccount?
A’l dividends will be sutomatically re-
i osted in Company stock which will
be added to your account balance

What bappens if | did not
fill out the enroliment card
recently sest (0 employees®

Am | still eligible t0 participsie m the
EsOor?

All empioyvees meeung the chgibility
and parucipation requirements. based
on Company records, will be consid-
cred participants in the Plan uniess
they advise the Commutice that . ey
are aciively contu.buting to an IRA.
The cnroliment cards (Form CS 6696}
are designed to provide the Commuttee
with additionai informauon which will
eventually be needed before distribu-
tivn can be made to the employee.
Failure to fill out the card may delay
somewhat a distribution from the
Pian, but will not affect actual paruci-
pauon in the Plan
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EMPLOYEE
STOCK

OWNERSHIP
PLAN

Eastern Gas and Fuel Associales provides a com-
prehensive benehits package tha! 1s responsive 10
the changing economic needs of its empioyees and
contnbutes tu their financial security

An important component of Eastern's employee
benefits program 1s TRASOP (Tax Reduction Act
Stock Ownership Plan), wivch became etieclive
January 1, 1976 for eligibie salaned employees ot
the company

TRASOP was created 10 Increase employee
participation in stock awnership at no cost 10 the
empioyee The Tax Reduction Act of 1975 and the
Tax Reform Act ot 1976 included provisions under
which companies can estabhsh such programs

TRASORP 15 a valuable beneht that wili continue to
grow for you as the company prospers Since it is
important for you to understand how TRASOP
works, we have prepared this brief summary of
Eastern's Plan [t you have any additional questions,
we urge you 10 consull your Summary Plan
Description 0r contact your local personnel otfice
or the Plan Administrator

When do | become a member?

You become enrolied in Eastein's TRASOP. provided
you are eligible for participation in the EG&FA
Retirement Plan, on the January 1st atter you have
compieted two years' empioyment (during edch of
which you have worked at least 1,000 hours, of
about six months)

Who pays for TRASOP?
Ali the stock ailocated 10 you as a participant in the
Bastern TRASOP 1s pard tor by the company

tach year, Eastern contribules a surm of money
1o TRASOP. according 10 a tormula specitied by
Federai tax laws TYe formuia 1s based on one
percent of the company s capital expenditures (the
amount of money the Company has invested in s
tacuities, dunng the most recently completed plan
year

Exampie Easterns

1977 capial

expendiures B0 04 40U

x 01
19/7 pan yedr
contrbuhon
10 TRASOP $ 600044
How does TRASOP work?

The company's cash contribution 1o TRASOP 15 paid
10 the Trustee. a bank apponted by the company
The Trustee purchases shares of Eastern stock
on the open market The shares are then allocaled
pioportionately to the aceounts of employees who
were TRASOP members duning the year for which
the contribution was made The number of shates
allocated to yout account i1s basea on the ratio of
your saldty 10 the total compensation of ali TRASOP
members 10r the previous plan year The law
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stipulates that any indiviaual compensation over

$100.000 1s 10 be disregarded when TRASOP

shares are beng aliocatled

Example tor each $10.000 ot individual com-

pensation earned in 1977 (up lo a
maximum of $100.000) a participant
would have approximately eight shares
allocatled 1o his or her accoumnt

What happens to dividends?

The amount of any cash dividends paid on stock
owned by TRASOP members 1s used by the Trustee
10 purchase adaihongl shares These shdres are
then proportiondlely aliocated 10 each member s
dacacount

Can | vote my shares?

Yes' As a member of the bastern TRASOUP you
have the same voling privileges as otner share-
hoiders tdch year, usudlly in Mdrch. you will
receve a proxy staterment detaing the items of
business to be voted on a! the Annudr Meeting of
Sharehoraers n Apri You will dls0 receve a proxy
card 1o tul out ang return 1o the Trustee The Trustee
15 responsibie 1o tailying the proxy retumns, dna
volng it the Annuar Moeeting as airected by the
particpaling members

Will | be taxed on my shares?

You do not have 10 pay any taxes on your TRASOP
shdres durnng the ime these shares are held by the
Trustee Undet present b ederal income tax laws,
you are only subj2ct 1o taxdhion atter the shares
have been disttibuted 19 you In addiion yoi. *ould
check with your Own income lax advisor about a
speCial ten yedr tax averaging oplion which may be
more !avorabie 10 you
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D. ESOP Slide Shows

(Samples from one slide show)
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“The ESOP is an 10ovestment in your future—it is not a get-rich-quick scheme.”

o BiCoatdrpi @0 B

“In the long-term, the added financial security of your allocation of stock thiough
the ESOP will be a supplement tc other benefits the company provides and
to your own personal investments. For each of us today, building for the

future is an ever-increasing necessicy.”




“Each person works to build his or her future. This is done through such things
as your home, your savings, and social security.”
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“You are building your future day-by-day through a career, and by constructing
block-by-block a personal estate for retirement security.”
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“The company is also building an investment in your future with benefits such
as the retirement plan, life insurance, and social security. In addition, to give
you a stake in the future growth of the company, the company is providing
you with an ownership interest through the ESOP.”

“To get a better understanding of where we are today, let's go back to 1973
when the company helped pioneer this unique form of coownership.”
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: “The company formed the employee stockownership plan (we call it an ESOP)
B and established a trust to administer 1t.”
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“The ESOP trust borrowed money from a bank and, in return, gave a promissory

note, promising to repay the money. The company guaranteed the loan as
well.”
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“Using this money, the ESOP trust purchased shares of stock from the company
or its sharelholders.”
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“Each year, the company contributes money to the ESOP trust which is used
to repay the loan to the bank. Each payment releases some of the stock in the
ESOP trust for allocation to the individual accounts of each participating

employee.”
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3 i time when financial security ana personal {nvestnent are a necessafy and

worthwhile ambition, you must be positive that your efforts are helping to
increase and strengthen your future roals. That's why the Employee Stock
Ownership Plun is so important. After all. BSOP is growth- growth of your
company. growth of your future estate, and zrowth of a partnership that
combines the long-term goals of each employee with the goals of their company.”
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