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submitted the following

REPORT

{To aceompany H.R. 13367)

The Committee on Finance, to which was referred the bill (H.R.
13367) to extend and amend the State and Local Fiscal Assistance
Act of 1972, having considered the same, reports favorably thereon
with an amendment and recommends that the bill as amended do pass.

I. SUMMARY

The renewal of the State and Local Fiscal Assistance Act of 1972,
or general revenue sharing, represents a reaffirmation of the prineiples
of the 1972 legislation.

The committee believes that our Federal system of government,
composed of Federal, State, and local governments, has been strength-
ened by the provision of unrestricted fiscal assistance on a continu-
ing and certain basis. By providing Federal funds with few limita-
tions, the committee believes that State and local governments may
more effectively meet the diverse needs and priorities of the nation.
The bill, as amended by the committee, renews the 1972 Act to achieve
this result. In addition to providing continued, growing financial assist-
ance to State and local governments, the committee has made certain
changes in the 1972 Act which are designed to strengthen and clarify
the legislation.

Extension, funding, and amounts
Under the committee amendment to HLR. 13367, the general reve-
nue sharing program is renewed for 534 years. Entitlement payments
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of $6.9 billion are provided for fiscal year 1977, and are increased
thereafter by $150 million per year. Also, the noncontiguous State ad-
justment amounts will increase throughout the renewa period. Thus,
unlike the Flouse bill which did not provide for any growth in funding,
the committee amendment provides for an 1l-percent increase in
funding.

Distribution of funds

Bagsjcally the committee continues the present provisions relating
to the distribution of funds. As a result, the distribution of the funds
to the States -will continue to be based on one of two formulas: one
is based on population, on tax effort, and on need (inverse per capita
income) ; the other is based on population, urbanization, need, relative
use of income taxes, and tax effort. The State governments themselves
will receive one-third of the funds and the remainder distributed
among the counties, cities, and other local governments for the most
part on the basis of population, tax effort, and need. However, a few
relatively minor changes to the distribution formulas are made on
the basis of the experience to date.

The committee amendment retains the current formulas for alloca-
tion of funds among States and within, It does provide for certain
technical modifications designed to improve the administration of the
formulas and achieve greater equity. At the State level, the committee
amendment provides that the noncontiguous State adjustment be
available to States (IHawaii and Alaska) with extraordinary costs
of living under both the 5-factor and 3-factor formulas. Under current
law, the adjustment has been available only for such States with extra-
ordinary costs of living which benefit under the 3-factor formula.

At the local level, the committee amendment also provides for certain
technical changes in the administration of the formulas which are
designed to achieve greater equity and greater certainty. First, the
committee amendment would prohibit the retroactive application of
a change in statistical methodology (e.g., the precise manner in which,
for example, school taxes are removed from total taxes to arrive at
adjusted taxes) by the Office of Revenue Sharing which would result
in a recipient having to repav revenue sharing funds received in a
previous entitlement period. Second. to minimize fluctuations in en-
titlements, census data would be required to be used only for periods
ending before the beginning of the next entitlement period. Third,
revenue sharing funds waived by an Alaskan Native Village or Idian
Tribe is to be added to tse entitlement of the county government in
which the tribe or village is located. This is the requirement of cur-
rent law with respect to waivers hy cities and townships. and would
provide parallel treatment for tribes and villages. Fourth, the com-
mittee amendment provides for an allocation to certain separate law
enforcement officers in Louisiana except in Orleans parish from funds
available to State and parish governments. A State may elect during
the renewal period the optional within-State distribution formula pro-
vided in current law.

Fiscal requirements

The committee amendment revises the fiscal requirements of the Act
by eliminating the requirements that localities spend revenue sharing
funds in priority categories and that recipients not use revenue sharing
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tomatch other Federal programs. Also, the State maintenance of effort
requirement in the Act is revised so that States must maintain their
transfers to localities compared to a moving average of their previous
transfers.

Eligibility requirements
The committee amendment continues the local government eligibility

requirements of current law, and eliminates an unused category of
recipients (“other units of local government”).

Accounting and auditing requirements

The committee amendment provides that where State or local law
requires a financial audit of State and local revenues and expenditures,
the same requirements are to be sufficient for revenue sharing funds.
Where no statutory audit requirement exists, an independent audit
of the recipient’s financial statements, according to generally accepta-
ble accounting standards, is to be required every three years. A series
of audits which aggregate the entire financial activity of the recipient
would be sufficient. In certain circumstances, where recipient umts of
Government are not auditable, the required audit is to be waived
where it is demonstrated by the recipient (under regulations promul-
gated by the Secretary) that substantial progress toward being audit-
able is being achieved annually. Recipients with annual entitlements
of less than $25,000 per year of revenue sharing funds would be ex-
empted from the required audit provisions. Coordination with other
Federal audit requirements is mandated, in order to avoid duplication
of audits in the case of units of Government not subject to State or
local statutory audit requirements.
Reports, hearings, and public participation

The committee amendment provides a general requirement for
public hearings, notification, and publication of summary budgetary
information. An exception to this general requirement is provided if a
recipient holds public hearings after notice on the proposed uses of
its own funds in which citizens can participate under generally ap-
plicable State or local law.
Nondiscrimination

The committee amendment also strengthens the nondiscriminatiorr
provisions of current law by providing: (1) a general prohibition
against discriminating on the basis of race. color. national origin or sex.
with respect to any program or activity of a recipient government
which program or activity has been designated as receiving revenue
sharing funds or which under all the facts and circumstances is demon--
strated to be funded in whole or in part with revenue sharing fundss;
(2) a procedure which provides certain timetables nnder which the:
Treasury Department must seek compliance, and which can result in:
suspension of revenue sharing payments H (5}) standmg for citizens w}m;,
upon exhaustion of administrative remedies. can bring a civil action
in an appropriate U.S. district or State court.
Study of Federal fiscal system

The committee amendment also creates a 14 member Commission

to study and cvaluate our (and other) Federal systems in terms
of the allocation of taxing and spending authorities; to study and
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evaluate State and local government organization to determine, espe-
cially at the local level, what general governments do and how they
might relate to each other and to special districts in terms of service
and financing responsibilities, as well as annexation and incorpora-
tion responsibilities. In addition, the Commission is to examine the
effectiveness of Federal stabilization policies on local areas, and the
effects of individual State and local fiscal decisions on aggregate eco-
nomic activity, the quality of financial control and audit procedures
that exists in our Federal system, and the formal and pratical aspects
of citizen participation in fiscal decisions in our Federal system. The
Commission is to have 3 years to make its study and report to the
President and Congress. The commission is to be composed of the
Speaker of the House, the Minority Leader of the House, the Major-
ity and Minority Leaders of the Senate, two members of the Executive
Branch, two Governors, two local government officials, two repre-
sentatives of the business community and two representatives from

labor.
II. REASONS FOR THE BILL

Fiscal problems of State and local governments

Over the past two and a half years, the Nation has suffered the worst
recession since the Great Depression. Not only has the private sector
been adversely affected, but so too has the State and local sector.
Rapidly rising service costs coupled with sluggish or declining tax
bases has meant that State and local governments have had to raise tax
rates and/or cut services. For example, State spending grew in 1975
by 18.2% while revenues grew by only 9.8%. The impact of the reces-
ston has been especially severe in some of the older, industrial cities.
As a result of this, the committee concluded that State and local gov-
ernments face financial problems of a continued severe nature.

A chronic problem State and local governments face is that the
demand for public services is more elastic than the availability of
revenues to finance them. Thus. because of inflation and other factors,
expenditure requirements tend to outpace revenues. On the revenue
side, State and local governments have tended to rely on revenue
sources that do not grow as the economy does.

The continued provision of general revenue sharing thus not only
serves to help solve the fiscal problems of individual State and local
governments, but also serves to stabilize the economy.

Rerenue sharing in the Federal fiscal system

Since 1972, general revenue sharing has become an integral part
of State and local budgets. Initially proposed as a new and additional
form of Federal assistance, revenue sharing has been nsed by State
and local governments to hold the fiscal line as other Federal cate-
gorical programs were rednced. As such, revenue sharing has become
not only well integrated into the State and local fiscal process, but
also an essential source of funding to State and local governments.

Exrpiration of general revenue sharing

Pavments to State and local governments under the State and local
Fiscal Assistance Act of 1972 (title I of Public Law 95-512) terminate
at the end of calendar 1976. Were the committee not to act between now
and the end of 1976, State and local governments would lose more than
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10 percent of all Federal grant-in-aid funds. Besides the fact that it
has become essential to State and local governments, the committee
considers the renewal of revenue sharing to be worthwhile because
of its success in allowing State and local governments to effectively
meet their needs and priorities.

III. GENERAL EXPLANATION

A. Extension, Funding, and Amounts (sec. 5 of committee
amendment and sec. 105 of present law)

Payments to State and local governments under the State and
Local Fiscal Assistance Act of 1972 (revenue sharing) end at the end of
the calendar 1976. The payments began at an annual rate of $5.3 bil-
lion per year and increased annually until they reached $6.65 billion
annual rate for the second half of calendar year 1976. Table 1 dis-
plays the aggregate amounts of aid over this period.

TABLE 1.—PAYMENTS TO STATE AND LOCAL GOVERNMENTS UNDER GENERAL REVENUE SHARING

N Percent

Increase

over

Amount previous

Entittement period (millions) period &

?; Jan. 1 to June 30, 1972
2) July 1 to Dec. 30, 1972
(3} Jan. 110 June 30, 1973.____
(4) July ], 1973 to June 30, 1974,

(5) July 1, 1974 to june 30, 1975. 3 5 .

(6) July 1, 1975 to June 30, 1976. . 6,350.0 2.4)

() July 1, 1975 to Dec. 31, 1976. 3,325.0 .7
Total 30,2125 ooeeias

1 At annual rates.

The 1972 Act provided that the funds be permanently appropriated
out of funds attributable to Federal individual income tax collections
and placed in a trust fund.

In considering the renewal of revenue sharing, the committee has
sought to balance its concern that the program be periodically re-
viewed, and thus made controllable, with the coneern that State and
local governments be provided sufficient certainty so that they might
plan and therefore use revenue sharing funds most effectively. By
renewing the program for 5 and 3/4 years, substantial certainty will
continue to be available to State and local governments, and the Con-
gress will have sufficient time to be able to review its operation prior
to considering its renewal again. .

Over the five years of revenue sharing, annual payments rose from
$5.3 billion to $6.65 billion, a 25.5 percent overall increase. During this
period, however, the Consumer Price Index rose by more than 35 per-

1 Under See. 102 of the Act, revenne sharing payments are made In at least four install.
ments overs the “entitlement period” which is generally the Federal fiscal year. The Act
permits the Treasury Department to make these payments as late as 5 days after the end of
each quarter. The Treasury Department %ractlce has beer to make payments of equal size
with some amount (e.g., .5 percent) held back to account for corrections to data, ete. after
the close of each quarter. chordingly, the Jast checks under the 1972 Act will be mailed
out in early January, 1877.
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cent, and the implicit price deflator for State and local purchases of
goods and services (a price index for State and local government) ross
by more than 80 percent. Thus, the value of revenue sharing, once cor-
rected for price changes, has declined somewhat over the period of its
existence. The committee considers it essential that the level of new
funding, to the extent financially possible, take into account future
price increases. Accordingly, the committee amendment provides that
revenue sharing payments be $6.9 billion for fiscal year 1977, This
represents a 3.8 percent increase over the $6.65 billion per year rate at
which current law ends. The committee amendment then provides fora
more modest growth rate: for fiscal year 1978, the growth in funding
is 2.2 percent; and in the last vear of the renewal period, the growth
rate is 2.0 percent. .

In view of the new budget procedures resulting from the Congres-
sional Budget and Impoundment Act of 1974, the committee provides
for entitlenent funding, which combines the certainty previously
available with additional oversight which derives from the exercise of
the Congressional budgetary process.

Explanation of provision

The committee amendment provides for a 5 and 34-year extension
of entitlement payments to State and local governments. Payments
under the noncontiguous State adjustment are increased at the same
rate. In fiscal year 1977, $6.9 billion will be available for allocations.
Since $1,662.5 million is provided for the period October 1, 1976-
December 31, 1976 under present law, the committee amendment pro-
vides for $5,237.5 million for the 9-month period, January 1, 1977-
September 30, 1977. Thereafter, the amount available for allocation
increases each vear by $150 million. Table 2 displays the aggregate
amount available and the noncontiguous State adjustment amounts
under the committee amendment and House bill.

The House bill provides for a 3 and 3/4-year extension of entitle-
ment payments. Payments are at a constant $6.65 billion annual rate;
the noncontignous States adjustment amount is also fixed at a $4.78
million annual rate.

Effectire date

_The committee amendment is effective for entitlement periods be-
ginning on or after January 1, 1977.

TABLE 2.—ENTITLEMENT PAYMENTS UNDER COMMITTEE AMENDMENT AND HOUSE BiLL

. Noncontiguous States
Basic amount adjustment amount
(§ milivons) (§ miltions)
. . Committee House  Committe House
Entitlement period amendment bitl amoerl’:dmen: bill
8) lan. 1, 1977 to Sept, 30, 1077 __
& o 1,1977 to Sept. 30, 1978 7 wEa % s %1 bt
(10; Oct. 1, 1978 to Sept. 30, 1979 7,200.0 6, 650.0 52 4.8
(11) Oct. 1, 1979 to Sept. 30, 1980 7,350.0 6, 650, 0 5.3 48
(12) Oct. 1, 1980 to Sept, 30, 1981 . 7, 560.0 o 53
C13) Oct. 1, 1981 to Sept. 30, 1982 . 7: 650.0 5.5
N T 24,937.5 30.3 18.0
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B. Distribution of Funds (secs. 5, 6(b), 6(¢), 6(d), 6(e), and 6(f) of
committee amendment and secs. 102, 105, 106, 108, and 109 of
present law)

1. Interstate allocation.—Under present law, the amount available to
each State area for each entitlement period is allocated on the basis
of whichever of two formulas, the “three-factor” formula or the “five-
factor” formula, yields the greater portion of the amount available for
the entitlement period. (These formulas allocate funds to a State geo-
graphic area for the use of the State government and all the units of
local government in the State. The division of funds between the State
gglvern)ment and the units of local government in the State is discussed
oWw.

The three-factor formula is based on a multiplication of population,
tax effort, and inverse per capita income. The formula compares the
resulting product for a State with the sum of the product similarly
determined for all of the States and, initially, allocates a State area
amount equal to the resulting proportion of $5.3 billion.

If this allocation is determined under the three-factor formula,
rather than under the five-factor formula described below, and the
State is eligible for the “noncontiguous State adjustment”—Alaska
and Hawaii only—the basic allocation is increased.

Under the noncontiguous State adjustment, the basic allocation
for States in which civilian employees of the U.S. Government receive
an allowance under sec. 5341 of title 5 of the U.S. Code is increased by
this percentage increase in base pay allowance (currently 15 percent
for Hawaii and 25 percent for Alaska). The full fiscal year appropria-
tion for this adjustment is $4.78 million, some of which may not be
used because the percentage increase of the basic allocation may require
less, or one or both States may not be eligible for the percentage adjust-
ment because they receive more under the five-factor formula. This
adjustment is taken into account before the determination of whether
these States receive more under the three-factor formula or under the
five-factor formula, but is provided only if the three-factor formula
with the adjustment is more advantageous than the five-factor formula.
Table 3 displays payments to Alaska and Hawaii under this provision.

TABLE 3—PAYMENTS TO ALASKA AND HAWAII UNDER THE NONCONTIGUOUS STATE ADJUSTMENT
PROVISION, CURRENT LAW

Payments to—
—_— Total
Entitlement period Alaska Hawaii payment
1) Jan. 1 to June 30, 197: $660, 567 0 $660, 567
N 660, 567 660, 567
o j:’y { 5 2o 30, 1873, 741,427 31,648,573 2,390, 000
4) July 1, 1,482, 855 3,297,145 4,780, 000
£) 0 4 [}
§ 0 0 [
0 0 0
Total . 3,585,416 4,945,718 8,481,134

Source: U.S. Treasury Department, Difice of Revenue Sharing.



2. Within State allocation

The amount allocated to a State is divided two-thirds to the local
governments in that State and one-third to the State government.
1. County area allocations—The two-thirds available for allocation to
the Jocal governments is then allotted among county areas * on the basis
of the three-factor formula: population multiplied by general tax
effort, and that product multiplied by inverse relative per capita
income.

In the case of county areas the population taken into account is the
population of the country area, the tax effort taken into account is the
“adjusted taxes”® raised by all units of general government in the
county area divided by the total money income of the residents of the
county area, and the per capita money income is the total money income
of the county area divided by the county area population.

In the case of cities or townships, the population used refers to the
population within its political boundaries; the tax effort used is the
ratio of its adjusted taxes to the total money income of the residents
of the city or township; the per capita income used is the ratio of total
money income of the city or township divided by its respective
population.

Inverse per capita income is the ratio of the larger geographic
unit’s per capita income to that of the jurisdiction for which an al-
location is being computed. Thus, in the case of a county area allo-
cation, inverse per capita income is the ratio of State per capita income
to the county per capita income in question.

3. Intra-county allocation

Once each county area allocation has been determined, alloca-
tion among types of governments (county, city, township, and
Indian tribes, and Alaskan native villages which perform sub-
stantial governmental functions) is made. If there are any Indian
tribes or Alaskan native villages, an allocation is made first on
the basis of total tribal population as a percentage of the county
area population. The remainder of the county area allocation is then
divided among the county governments, all cities (if any), and all
townships (if any) on the basis of their adjusted taxes.

. Table 4 displays these steps for a hypothetical county area with an
initial $1,000,000 county area allocation. Since total tribal population
15 10 percent of the county area population, the tribes receive $100,000;
th1§ leaves $900,000 to be allocated among the county government, alt
cities, and all townships. Total adjusted taxes are $10,000,000, of which
the county government has 70 percent, the cities 20 percent, and the
townships 10 percent. Accordingly, the county government receives
$630,000 (70 percent of $900,000) ; the cities receive $180,000 (20 per-
cent of $900,000) ; and the townships receive $90,000 (10 percent of
$900,000). This division of funds on the basis of taxes was intended to
distinguish among fiscally active and inactive types of governments.

?For any part of the State where there is no county, the next unit of local government
helow the State level will be treated as a county. In other words, this allocatlole to county
ﬂrfps 1s intended to cover the entire geographic area of the State, whether or not there are
active county %overnments. Thus, for example, San Francisco and Baltimore citles are
treated as county areas, as are the independent cfties in Virginia,

ed; C‘;\élgg.sted taxes” mean all tax revenues minus the amount attributable to finance
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TABLE 4 —EXAMPLE OF DIVISION OF $1,000,000 COUNTY AREA ALLOCATION AMONG TYPES OF GOVERNMENT

Share

5 Adjusted of area

Population taxes allocation

Area total J— 100,000  $10,000,000 _____________.
Tribes. 10,000 ... $100, 000
County - 7, 000, 000 630, 000
All cities_ 2,000, 000 180, 000
All 1, 000, 000 90, 000

4. Optional formula and special rules.

A State may by law alter the above allocation formnla once during
the 5 years of the program. Instead of using the three-factor formula,
a State may use an average of population times tax effort and popula-
tion times inverse per capita income. The change which must be made
for the entire State may be solely at the county area level, solely at the
sub-county level. or both; however, the maximum and mmimum limi-
tations may not be changed. To date, no State has elected to modify
the formula provided in the 1972 legislation.

5. Definitions—Inter-State data.

The population of a State is the total resident population as de-
termined by the Bureau of the Census. The population data are esti-
mates which are updated annually by the Bureau of the Census, and
published in Current Population Reports, Series P-~25. Urbanized
population of a State is the amount of that State’s population which
1s classified as an urbanized area by the Bureau of the Census.
TUrbanized population data is based on complete population enumera-
tion and subsequent classification of population density. Urbanized
population data is available only from a decennial census. The per
capita income of a State is the ratio of the estimated total money in-
come received by all persons residing in the State to the estimated
resident population of the State. The calendar year 1972 updates for
Entitlement Periods 6 and 7 and the planned future updates are
Bureau of the Census estimates. The estimates are developed by utiliz-
ing information obtained by the place of residence questions on the
IRS 1040 forms in conjunction with other administrative records. Sec.
144 of the 1972 Act requires that State, county, city or township place
of residence be provided annually by taxpayers on the 1040 and 1040A.
individual income tax forms.

The State individual income tax of a State is the tax imposed upon
the income of individuals by the State according to Section 164(a)
(3) of the Internal Revenue Code of 1954. Actual calendar year
collections data are published annually by the Bureau of the Census
in their Quarterly Summary of State and Local Tax Revenue
reports. The Federal individual income tax liability of a State
is the total annual Federal individual income tax after credits attrib-
uted to the residents of the State by IRS. Calendar year estimates are
obtained annually from the Internal Revenue Service’s publica-
tion, Statistics of Income. State and local taxes data are the com-
pulsory contributions exacted by a State (or local government of
the State) for public purposes other than employer or employee assess-

2
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ments, contributions to finance retirement and social insurance sys-
tems, and special assessments for capital outlay. State and local taxes
data are updated annually and published by the Bureau of the Census
in their publication Government Finances. The general tax effort
factor of a State is the State and local taxes of the State divided by
the aggregate personal income of the State. The aggregate personal
income of a State is the income of individuals of the State as deter-
mined by the Department of Commerce for National income accounts
purposes. General tax effort factor data are updated annually by the
Bureau of the Census and are published in Governmental Finances.

6. Definitions—I ntra-State data.

The population of a unit of local government is the total resident
population as determined by the Bureau of the Census. The July 1,
1973 updates for Entitlement Periods 6 and 7 and the planned future
updates are Bureau of the Census estimates. The estimates are devel-
oped by utilizing information derived from the place of residence
questions on the IRS 1040 forms in conjunction with information from
other administrative records. Annual revisions are also made to the
population data to reflect boundary changes and annexations. The
Bureau of the Census conducts an annual Boundary and Annexation
Survey, the result of which are utilized to update the boundaries and
thereby the population and per capita income data for local
governments.

The per capita income for a local government is the ratio of esti-
mated total money income received by the residents of the jurisdiction
to the estimated total population of the jurisdiction as determined by
the Bureau of the Census. The calendar year 1972 updates for Entitle-
ment Periods 6 and 7 and the planned future updates are Bureau of
the Census estimates. The estimates are developed by utilizing infor-
mation derived from the place of residence questions on the IRS
1040 forms in conjunction with other administrative records. Sec.
144 of the 1972 Act requires that State, county, city, or township
place of residence be provided annually by taxpayers on the
1040 and 1040A individual income tax forms. Annual revisions are
made to the per capita income data which reflect updated boundaries
of the local governments. The updated geography information is col-
lected by the Bureau of the Census in their annual Boundary and
Annexation Survey.

The adjusted taxes of a local government are the total taxes re-
ceived by the government excluding taxes for schools and other edu-
cational purposes. Adjusted taxes data are collected annually by the
Bureau of the Census in their General Revenue Sharing Survey.

The intergovernmental transfers of a local government are the
total amounts received from other governments (other than revenue
sharing) for use for either specific functions or general financial sup-
port. These data are collected annually by the Bureau of the Census
In their General Revenue Sharing Survey.

7. Utilization of new data

Current law (Sec. 109(a) (7) (A) and (B) and 109(c) (2)) requires
that the data used be the most recently available, and(t}Zaft 3\7)herg such
data provided by the Bureau of the Census are not current enough or
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not comprehensive enough to provide equitable allocations, the Secre-
tary may use additional data, including data based on estimates as
provided by regulations. Present law (Sec. 109(a) (5)) also provides,
except as provided otherwise by regulations, that computations of al-
locations for an entitlement perioﬁ be made 3 months prior to the
beginning of the entitlement period. As a consequence, unless the Sec-
retary provides otherwise through regulations, the Office of Revenue
Sharing may have to use preliminary estimates of the required Census
data to initially write checks and then, during the entitlement period,
use the final data estimates. Table 5 displays for Entitlement Periods
1through 7 the periods to which the data refer.



TABLE §
GENERALSREVENUE SHARING—DATA ELEMENT BASE PERIODS, ENTITLEMENT PERIODS 1 TO 7

Entitlement period —

1—Jan. L, to 2—July 1, to 3—1jan. 1, to 4—July 1, 1973 to S—July 1, 1974 to 6—July 1, 1975 to 7—July 1, to
June 30, 1972 Dec. 31, 1972 June 30, 1973 June 30, 1974 June 30, 1975 June 30, 1976 Dec. 31, 1976
Data for intrastate allocations:
opulation Apr. 1,1970_
Per Capita income. Y 1969
Adjusted taxes. . . FY1971_ -
- FY 1971 - D FY 19720

Data fur mterstate allocatlons
ulat Apr. 1,1970. - uly 1, 1972..

Ur amzed population. Apr, 1, 1970 Apr. l 1970,

Per capita income. ___ CY 1969. CY 1969

State individual (ncome Cy 1972, CY 1972

Federal individual income tax CV 1971 CY 1971

State and local taxes Y 1970 FY 1970-] FY 197374,
FV 1870-71 FY 1970-71_" FY 1970-; FY 197273 __ FY1973-74,

General tax effort fact

Note: CY refers to a calendar year, and FY refers to the 12 month period begrnning on July 1.
Source: U.S. Treasury Department, Office of Revenue Sharing.
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In reviewing the allocation of funds under present law, the com-
mittee determined that several problems required attention.

1. Noncontiquous State ad justment—The noncontiguous State ad-
justment provision of the Act had been infrequently used because it is
available only under the three-factor formula, which is not as bene-
ficial to Alaska and Hawaii as the five-factor formula is (see table 3).
Yet, the cost of living difference in States potentially affected by the
provision (Alaska and Hawaii) as compared to the rest of the country
remain substantial. Accordingly, the cominittee amendment provides
that the noncontiguons State adjustment be available under both the
five-factor and three-factor formulas, subject to the overall limitation
that such adjustments not exceed the amount of funds made available.

2. Retroactive repayment for changes in entitlements resulting from
revised statistical procedures.—Another difficulty the committee en-
countered with respect to the distribution of funds involves when and
under what circumstances the Office of Revenue Sharing may use new
or revised procedures to obtain the necessary data to administer the
program, and the extent to which it may seek repayment which results
from the use of such data. It is the committee’s understanding that
the Office of Revenue Sharing in consultation with the Bureau of
the Census has revised the manner in which it removes from total taxes
those taxes attributable to education to arrive at “adjusted taxes.”
Upon arriving at these revised adjusted tax figures, the Office of Rev-
enue Sharing recomputed the entitlements for previous periods for
counties in Virginia and sought retroactive repayments from several of
these counties. The committee has concluded that under these circum-
stances, the seeking of retroactive repayment, either directly through
the transfer from such counties to the Office of Revenue Sharing, or
indirectly through the current or future reduction of such counties’ en-
titlements. is undesirable because of its unsettling effect on local gov-
ernments’ budgetary planning and not in accord with the intention of
the 1970 Act. The committee amendment remedies this problem by
limiting the period after which decreases in payments may be made.

3. Allocations to certain separate law enforcement offices in Louisi-
ana.—When considering the revenue sharing legislation in 1972, the
committee made special provisions in the allocation formulas to reflect
variations in governmental structures. For example, provision was
made for city-county governments such as St. Louis, Missouri, and
Baltimore, Maryland, to be treated as county areas. Similarly. pro-
vision was made to treat the independent cities of Virginia as county
areas. And, because certain States do not have county governments
(Connecticut and Rhode Tsland), the allocation formulas were struc-
tured to deal with these situations as well. In reviewing the perform-
ance of the program since enactment, ano.ther case. of unique govern-
mental organization (which was not provided for in the 1972 legisla-
tion) has come to light which in the committee’s judgment warrants
legislative action. The State of Louisiana has separate law enforcement
officers who perform certain governmental functions. While they are
closely related to the parish governments, they have not, as had been
contemplated in the 1972 legislation, benefited from the revenue shar-
ing program. Consequently, m order to ensure equitable treatment, the
committee amendment provides a direct allocation to each separate
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sheriff office in parishes other than Orleans of an amount equal to 15
percent of what would otherwise have been the parish allocation, to be
financed one-half from the parish allocation and one-half from the
State government allocation. o

4. Timeliness of dota.—Three other matters related to the distribu-
tion of funds have come to the committee’s attention, First, the com-
mittee has been concerned by the extent of fluctuations in entitlement
amounts through and after an entitlement period. It is the committee’s
understanding that these fluctuations, which have been marked in cer-
tain cases, result primarily from the revision of data during an entitle-
ment period. Small corrections to interstate data can lead to extensive
changes in the dollar allocations to a State area, or to a locality. To
minimize these unintended fluctuations, the committee amendment
directs the use of data that will not be changed during an entitlement
period except by reason of clerical or administrative error.

5. Treatment of waivers by Indian Tribes and Alaskan Native
Villages.—Another matter that has come to the committee’s attention
involves the treatment of revenue sharing payments which are waived
by recognized Indian Tribes and Alaskan Native Villages. The 1972
Act provides that waivers by cities and townships are to result in
transfer of the waived funds to the county government ; however, funds
waived by Indian Tribes and Alaskan Native Villages are, under the
present law, shared among all units of local government.* The com-
mittee has concluded that greater equity would be achieved by treating
waivers by Indian Tribes and Alaskan Native Villages on a basis
parallel to that of waivers by cities and townships.

6. Optional formula.—A further concern of the committee is that the
optional formula for the instate allocations in the current law be
available during the renewal period. While the current allocation
formula has been thought to be equitable and generally equalizing,
the committee considers the optional formula to be a desirab?e feature
of the Act which should be generally available in the future.

Ewplanation of provisions

1. Noncontiguous State adjustment.—The committee amendment
to the noncontiguous State adjustment provision of current law pro-
vides that the adjustment is to be available under both the 5-factor
and 3-factor formulas, that the amounts available for this purpose
are to increase, and that the amounts resulting from the application of
the adjustment(s) are not to exced the amounts available. To achieve
this, the adjustment is not made initially when choosing between the

- and 3-factor formulas for the affected States, Alaska and Hawaii,
but after the larger of the two amounts is chosen and after it is scaled
to the aggregate amounts available. For example, were Alaska and
Hawaii to choose the 5-factor formula, and the amounts after being
scaled were respectively $9.1 million and $27.7 million. the committee
amendment increases the Alaska mount by 25 percent and the Hawaii
amount by 15 perecnt, or to $11.4 million and $31.9 million respec-
tively. However, because the increment of both adds to $6.5 million,
and, for the purposes of the example only $4.9 million is available,

¢ The pertinent Treasury Regulations (§ 51.25 of 31 CFB SBubtitle B 1
for both waivers and constructive wat A '  wa o ments of les than
0 e peyers an  eomstructive belngexﬁa z.le‘fne reallocation of walved payments of less than
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both increments need to be reduced 25 percent so that only $4.9 million
is allocated. Table 6 displays the fiscal year 1977 entitlements under
the cﬁxx'xzmmee amendment, based on the data used for Entitlement
Period 7.

TABLE 6
ENTITLEMENTS TO STATE AREAS FOR FEDERAL FISCAL YEAR 1977 UNDER COMMITTEE
AMENDMENT*

Alabama . . ______ 111, 569, 810 | Nebraska ___. 43, 552, 877
Alaska __ 14,091, 129 Nevada ___ 16, 710, 5565
Arizona __ 67, 338, 133} New Hampshire 22,186, 146
Arkansas 72, 625, 015 New Jersey... 216, 305, 799
California 736, 447, 011 New Mexico_ 45, 000, 814
Colorado _._. 76, 190, 678 | New York___ 777, 893, 207
Connecticut 87, 867, 487| North Carolina._ 171, 578, 056
Delaware _ - 21, 863, 877 | North Dakota. 17, 360, 120
DC. — 28, 904, 467| Ohio _______ 278, 204, 614
Florida _ - 213,191, 645| Oklahoma 76, 964, 109
Georgia _ - 147,081, 400{Oregon _____ 74, 580, 440
Hawaii _ - 33, 326, 363 | Pennsylvania _ 362, 796, 160
Idaho __ - 26, 393, 737 29, 653, 526
Illinois - — 358,174, 066 97, 033, 882
Indiana _ - 147,159, 241 22, 459, 639
Towa ___ - 84, 389, 635 127, 744, 739
Kansas _ - 62, 266, 829 347, 605, 056
Kentucky - 114,599, 236 38, 597, 598
Louisiana 158, 181, 117 20, 414, 869
Maine ____ 42, 853, 345 139, 684, 725
Maryland ____ -~ 138,003,113 102, 778, 495
Massachusetts - 218, 466, 588 63, 380, 049
Michigan ... - 282,926,372 - 168,234,408
Minnesota - - 138,954,570 Wyoming —____________ 11, 150, 329
Mississippi - ~ 104, 134, 420

Missouri —. - 129, 942, 645 Total - _-____ 6, 903, 719, 784
Montang —_____________ 25, 327, 644 —_—

*Based on data for entitlement perlod 7.

2. Retroactive payments.—Under the committee amendment, the
Treasury Department would be prohibited from increasing or decreas-
ing a payment previously made to a recipient unless the Secretary
made a demand to the recipient within a year after the close of the
entitlement period.

3. Allocations to certain separate law enforcement officers in Louisi-
ana—The committee amendment with respect to Louisiana sheriff
offices provides that, beginning January 1, 1977, such sheriff offices
(except those in Orleans Parish) shall receive an entitlement
equal in amount to 15 percent of what would otherwise be allocated to
the parish government. One-half of this amount is to come from a
reduction in the parish entitlement, and one-half from what would
otherwise be the State government’s entitlement. For example, if a
parish were entitled to, after the application of the formula, maximum
and minimum constraints, the 50-percent limitation,* and the demini-
mis and waiver provisions, $1,000,000, an allocation of $150,000 to the
sheriff office in the parish would be made; the parish entitlement
payment would then be $925,000, and the entitlement of the State

s Current law provides that no unit of local government receive more than 50 percent
of its adjusted taxes plus transfers,
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government would be reduced by $75,000 (one-half of the $150,000
amount).

4. Timeliness of Data—The committee amendment provides that
the Office of Revenue Sharing must use tax data which relates to the
period ending before the entitlement period in question. Thus the
Office of Revenue Sharing must use tax data throughout an entitle-
ment period without introducing new data (e.g., for a more recent
period) until the beginning of the next entitlement period. It is under-
stood that this may permit the Office of Revenue Sharing to use data
according to the schedule displayed in Table 7.
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TABLE 7
PERIODS TO WHICH DATA REFERS FOR ENTITLEMENT PERICDS 8 TO 13 UNDER THE COMMITTEE AMENDMENT

Entitiement pesiod—
8—(Jan. 110 9—(0ct. 3,1977, 0 10—(Oct. 1, 1978, to 11—-(0ct. 1, 1979, to \2——(0ct.l 1980, to 13—(0ct. 1 1!.1 o
Sept. 30, 1977) Sept. 30, 1978)" Sept. 30,1873) Sept. 30, 1980) Sept. 30, 1981) Sept. 36, 952
Data for intrastate allocations:
Poj .- July 3, 1977, L July 1, 1978 Ag 1, 1980,
CY 1976 cY 1977 cY 193,
FY 1977 £Y 1978 FY 1980,
lnl:rgovemmeﬁll ransfers. - FY97 . FY 1978, - FY 1980,
Data for interstate aflocations:
b oAy l1997770 Apr. 1, Apr 1 b
r. 1, - 1 i
Par apm income. cVisis cvigh c%isho.
State individual income taxes. 2 . CY 1978 CY 1980,
Federal individua! income tax lial CY 1977 Y 1979,
State md local taxes_. . FY 1874-75. FY 1976-77 FY 1978-79,
i tax effort factor FY 1973 74 . FY 1974-75_ . FY 1975 76 - FY1976-77. FY 1977-78 -. FY 1978-79.

21
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5. Reserves for ad justinents~—The committee amendment.permits
the Secretary {o reserve a percentage of each State area’s entitlement
as he deems necessary to insure there will be sufticient funds available
to pay certain adjustments. The percentage may not exceed one-half
of 1 percent. . .

6. Treatment of waivers by Indian Tribes and Alaskan Native Vil-
lages—The committee amendment provides that in circumstances in
which an Indian Tribe or Alaskan native village waives an entitle-
ment payment, it is given to the county government in which it is
located. Previously, the waived amount was shared among all units of
local government in proportion to their share of the county area other
than that provided to the Indian tribe(s) or Alaskan native village(s).

7. Optional formula—The committee an'mndnwnt 1)1‘0\'1(105 that the
optional formulas in current law be available during the renewal
period except for Louisiana.

Fffective date
These provisions take effect January 1,1977.

C. Fiscal Requirements (Secs. 3, 4, and 6(a) of committee
amendment, secs. 103, 104 and 107 of present law)

1. General requirements- -Under current law. recipient govern-
ments must comply with certain fiseal requirements in order to receive
revenue sharing payments. In particular, State and local governments
must use the funds in accordance with the laws and procedures applica-
ble to the expenditure of their own revenues, establish a trust fund in
which the revenue sharing payments are deposited. use the funds in a
reasonable period of time, pay prevailing wage rates. pay wages at
rates consistent with the Davis-Bacon et on construction projects
funded 25 percent or more by revenue sharing. make annual and in-
terim reports to the Secretary, and in the ease of Indian tribes and
Alaskan native villages, spend revenue sharing funds only for the
benefit of members residing in the county area of allocation.

2. Priovity categories—In addition, a locality must spend revenue
<haring in priority categories: for ordinary and necessary operating
expenses (public safety, environmental protection, public transporta-
tion, health. recreation. libraries, social services for the poor or aged.
and financial administration) and for ordinary and necessary capital
expenditures. There are no restrictions on State nses of revenue shar-
ing funds.

3. Matching prohibition—State and local governments are pro-
hibited from wsing revenne sharing, directly or indirectly. to match
other Federal programs. )

4. State nwiz]temnmzf of effort-—Current law requires that for any
entitlement period beginning on or after July 1. 19723, a State govern-
ment’s revenue sharing payment will he redueed by the amount which
the average of local transfers f!‘nm.ils own sources for that period and
the immediately preceding period is less than the similar total for the
one year period beginning July 1, 1971. A two-year moving average
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compared against the base year amount is currently being used by the
Oftice of Revenue Sharing to measure compliance.®

Present law allows adjustments in the base amount (onc year begin-
ning July 1, 1971) to reflect State assumption of new expenditure
categories or the granting of new taxing powers to local governments.
Special rules are also provided for the two entitlement periods begin-
ning July 1, 1973, and July 1, 1976.

The Act further states that when the Secretary has reason to be-
lieve that there is noncompliance with this requirement, he shall give
notice and opportunity for a hearing. 1f, after a hearing, he deter-
mines that there is noncompliance, he must notify the Governor and
withholds from subsequent payments to the State an amount equal to
the reduction in transfers. This sum is transferred to the general fund
of the Treasury. )

1. Priority categorics.—After considering the experience to date
with the high priority categories for localities, the committee con-
cluded that thelr requirement at the local level but not at the State
level was inequitable. In view of the fact that the high priority cate-
gories have substantially complicated the operation of what was in-
tended to be an administratively simple program. the committee
amendment eliminates the priority categories, the required certification
by local governments that revenue sharing funds were used only for
these purposes, and the 110-percent repayment penalty for violating
this restriction.

2. Matching prohibition—In 1972, the committee was concerned
about the number of open ended Federal matching prograns that were
available to State and local governments. Some provided as much as
three Federal dollars for every State or local dollar provided fov
matching purposes. Since 1972, however, most of these programs.
such as title XTI of the Social Security Act (the social services pro-
gram), have been limited. Accordingly, the committee feels it is now
appropriate to allow recipients to match other Federal programs in
accordance with their own priorities. The committee amendment thus
eliminates the matching prohibition and related provisions.

3. State maintenance of effort.—3everal problems have developed in
relation to the current law requirement that States maintain trans-
fers to localities at historical levels. First, the fixed 1972 base period
has limited substantially the effectiveness of the provision. Second,
there is sone uncertainty about how to properly account for a State's
own source transfers and about the accuracy of the enrrent data heing
used to administer the requirement. Third, the current provision refer-
ences a July 1 to June 30 period for the measurement of a State’s

8 Treasury regulation 51.40 (31 CFB, subtitle B, part 51) elaborates on the statutory
requirement by : (i) including the proceeds from borrowing in own source revenues against
which transfers are measured: (i) providing a formula to calculate the level of transfers
from own sources for States that do not have accounting systems which permit the separa-
tion of own source funds from other monies. This formula basically assumes that own
source transfers are a portion of all transfers equal to the ratlo of own source revenues to
all revenues, The Secretary may use an alternative to this formula if he feels that it
would provide & more equitable standard of compliance in any particular ease: (11i) detail-
ing conditions for adjustments in the requirement where a State assumes responsibility
for an additional category of expenditures or where new taxing powers are conferred on
local governments. The latter provisions exclude increases in already authorized taxes nnless
such result in decreases in related State taxes; (iv) requiring an annual report from the
Governor covering the following items relevant to the proceedlng fircal vear of the State -
the State's own source funds: the State’s total funds; the State's own source transfers (o
units of local government, and the State’s total transfers to units of local government,
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transfers; however, three States * are on a different fiscal year basis.
Fourth, there are certain inequitable circumstances in which a State
government would be penalized for not making certain transfers to
localities. Accordingly, the committee amendment revises the mainte-
nance of effort provision in the Act so that it is on a moving average
basis, rather than a fixed date basis, relates the intergovernmental
transfers to the State’s fiscal year, and provides for situations where
the Federal government assumes responsibilities for what was pre-
viously a local program.
Ewxplanation of provision

1. Priority categories—The committee amendment eliminates the
priority categories by striking section 103 of current law. Also, the
provision in sce. 123(a)(3) that recipients repay 110 percent of
amounts spent in violation of the priority spending requirement is
eliminated. The FHlouse bill also eliminated this provision.

2. Matching prohibition.—The committee amendment eliminates the
prohibition on using revenue sharing to match other Federal pro-
grams in (sec. 104 of present law). The House bill also eliminated this
provision.

3. Maintenance of effort provision—The committee amendment re-
vises the current requirement by comparing two-year average of trans-
fers to a_two-year mnoving average (based on the State’s fiscal year)
base period for which data is available. The years covered by the
base period would be different from the two-year average tested for
maintenance of effort. Thus, if FY 1975 were the most recent fiscal
period for which data on a State’s transfers were available, the aver-
age of own source transfers in FY 1975 and FY 1974 would be com-
pa;'ed to the average of its own source transfers in FY 1973 and FY
1972,

It is the committee’s understanding that there is some uncertainty
now in the measurement of a State's own-source transfers. It is ex-
pected that the Office of Revenue Sharing will rely on the Bureau of
the Census to collect such information on intergovernmental trans-
fers and then, if necessary, apply the necessary procedures to arrive at
State’s own-source transfers. Both agencies would participate in the
process of data improvement resulting from challenges by recipients
and self-initiated Office of Revenue Sharing and Census efforts.

As a part of this cooperative offort, it is contemplated that pro-
cedures will be developed to identify and properly account for previ-
ously local programs that are now directly Federally funded. For
example, the Federal Supplemental Security Income program (SST)
replaced a Federal-State-local program of categorical assistance to
the blind, aged, and disabled. In States with county-administered wel-
fare programs. Federal assistance has passed through the State gen-
eral fund to the county government. Since the State matched this pro-
gram in part, and transferred the resulting Federal funds to the coun-
ty, subsequent Federal assumption has diminished previous State
transfers to the county, and the State might violate the maintenance

of effort requirement of current law. unless this matching is properly
accounted for.

” Alabama is on an October 1 basis: N H X
Septemaama fs on s ew York ig on an April 1 basis: and Texas is on a
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The House bill moved the base period of the maintenance of effort
requirement to the period July 1, 1975-June 30, 1976, or the most recent
similar 1-year period prior to then for which data is available.

Efective date
These provisions take effect on January 1,1977.

D. Eligibility Requirements (sec. 10c of committee amendment

and sec. 108 of present law)

To receive funds under the 1972 Act, a government must be a State
government * or a unit of local government as defined by the Bureau
of the Census for general statistical purposes. A unit of local govern-
ment is further defined in the Act to be a county, municipality, town-
ship, or other unit of government > below the State, and the recognized
governing body of an Indian tribe or Alaskan native village which
performs substantial governmental functions. The Census Bureau gen-
erally defines a government as: “an organized entity which, in addi-
tion to having governmental character, has sufficient discretion in the
management of its own affairs to distinguish it as separate from the
administrative structure of any other governmental unit.” * A unit of
local government is thus a general government as compared to a single
purpose government such as a school district or a mosquito-control
district.

After reviewing the definitions of a recipient government in the Act,
the committee concluded that they properly reflect the original intent
of Congress to provide assistance to general governments. However, it
is the committee's understanding that use of “other unit of local gov-
ernment” has led to some confusion about the original intent of Con-
gress. In view of the fact that no such recipient has received funds
under the current operation of the program, the committee concluded
that the elimination of this category would be desirable.

Ezplanation of provision

The committee amendment eliminates the phrase “other unit of
local government” in Section 108(d) (1) of the present law.

While the committee amendment retains the eligibility criteria of
current law, the House bill adds certain restrictions to become effective
October 1, 1977. The net result of the House provision is to eliminate
governments which do not continue to perform two or more of 14
enumerated services in Federal fiscal year 1978.

E. Accounting and Auditing Requirements (sec. 9 of committee
amendment and sec. 123 of present law)

The 1972 Act requires that recipient governments use fiscal account-
ing and audit procedures in conformity with guidelines developed by
the Secretary, after consultation with the Comptroller General. A

1 t of Columbia is treated as a State area for the purposes of the interstate
fnrn?lﬂi.rgggigs g county area which has no units of local government within it. Accord-
tngly, the 1972 Act requires that the District be subject to the priority category expenditure
resgtgggl%x}:]s;ase “other unit of government™ has led to some confusion, in that, for the pur-
poses of revenue sharing, the four types of governments (county, city, and township gov-
ernments, apd recognized Indlan t{ibes and Alaska native villages) enumerated are the

11y receiving payments.
ODAS}J?S?%’:&%‘;‘:] gf the Cengsgs.y Census of Governments, 1972, Vol. I Governmental Organi-
zation (U.S. Government Printing Office, 1973), p. 13.
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recipient must also provide the Secretary and the Cqmptroller Gen-
cral access to its books and documents in order to permit the Secretary
to veview compliance with the provisions of the 1972 Act. )

The Secretary is empowered to require such accounting and audit
procedures, evaluations, and reviews to insure that expenditures by
recipients are made in compliance with the 1972 Act. The Secretary
may accept a State audit of itself. or a local audit of itself, if the audit
procedures are sufliciently reliable. The Comptroller General is re-
quired to review the work of the Secretary and the recipients. Section
51.71(c) of the revenue sharing regulations provide that the Secre-
tary is to rely to the maximum extent possible on audits of recipient
governments by State auditors and independent public uccountants.

In 1973, the Treasury Department issued an audit guide® to assist
recipients in complying with the audit reqnirements of the Act, and in
August 1976, issned a revision of the guide.? )

The revised Audit Guide distinguishes between audits performed
by local government auditors, and audits performed by State auditors
and independent public accountants (IPAs). The revised guide now
subjects the TP.\s to a subsequent review of their performance. Local
government auditors must now, however, be reviewed prior to the
audit, in terms of their independence, to satisfy the Office of Revenue
Sharing that the audits will be acceptable. Also, the revised guide
precludes accepting audits made by local government auditors if the
government has recurring audits made of all of its funds by a State
anditor.

While present law empowers the Secretary through regulation
to require audit procedures to ensure compliance with present law
(e.z., expenditure of funds in accordance with applicable State and
local law, prevailing wages, Davis-Bacon, maintenance of effort, pro-
hibition of matching. high priority categories, nondiscriminaton, etc.),
the Secretary has not required audits of recipients to ascertain if
compliance has been achieved. The Secretary has relied to the maxi-
mum extent feasible on audits by State auditors and independent pub-
lic accountants. The regulations do not deal with situations where
recipients do not perform or have not performed audits of their rev-
enue sharing funds.

In view of audit problems in ensuring compliance with the current
requirements of the Act, and in view of the committee’s continuation
of the majority of the current fiscal requirements of the Act, the
committee concluded that a general requivement for a financial and
compliance andit is necessary. To balance this need with the likelihood
that some recipients may not be initially anditable and/or are now
nnder State or local laws which require audits, the committee believes
it is also necessary to provide certain waiver conditions for the audit
requirement as well as certain exceptions.

Erplanation of provision
The committee amendment balances its concern that financial and
compliance andits be performed with its concern that State or local
financial audits performed under generally applicable State or local

* Department of the Treasury, Otfice of Revenue Shari Audi; i ¥ 3
Itcrenue Sharing Reciplents, Ogtober, 1973. aring, dudit Guide and Standards for

» Department of the Treasury, Office of Revenue Sharing, A it i 3
Rerenwe Sharing Recipients (rgvlsed), August, 1976, Aring. Audit Guide and Standarda for
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law be sufficient for the purposes of general revenue sharing. The
committee amendment thus provides a general requirement for finan-
cial and compliance audits. An exception to this general require-
ment is provided if a recipient performs a compliance audit pursuant
to generally applicable State or local audit requirements. If a recipient
under either the general audit requirement or the exception is un-
auditable, the committee amendment empowers the Secretary to waive
the requirement, in either case, if the recipient demonstrates, as pro-
vided by regulations, that it is making progress toward becoming
auditable.

Under the general audit and accounting requirement of the com-
mittee amendment, an independent financial and compliance audit of
a recipient’s financial statements, according to generally accepted
auditing standards and generally aceepted accounting principles is
required at least every three years. .\ series of audits which aggregate
the entire financial activity of the recipient, and which are performed
over the three-year period, would meet this requirement. In applying
the rule that a series of audits may be aggregated over a time to meet
the every-three-year audit requirement, the committee amendment con-
templates that the recipient will by the end of the three-year period
have audited 100 percent of its funds of accounts, in terms of the num-
ber of accounts in its financial activity. Governments receiving less
than $25,000 per year in revenue sharing entitlements are cxempted
from this requirement. Governments which are not auditable can have
the general requirement waived. if it can be demonstrated, pursuant to
regulations issued by the Secretary that substantial progress toward
being auditable is being annually achieved. With respect to a compli-
ance audit regarding the nondiscrimination provisions, the audit
would pertain to whether there are any outstanding complaints or
lawsuits alleging disecrimination prohibited under the nondiserimina-
tion provisions. Tt is also expected that the audit would indicate the
designation and usc of revenue sharing funds. The committee amend-
ment also requires coordination of other Federal audit requirements so
that duplication of financial and compliance audits is avoided. A finan-
cial and compliance audit performed for _another .Fe.deral.pro;_rram
could thus satisfy the general audit requirement if it satisfied the
requirements of independence, scope. and was otherwise adequate )vith
respect to standards established by the Secretary through regulations.

With respect to audits performed under the general requirement. the
evaluation of the independence of the auditor, and will include but. not
be limited to. considerations of the manner of his appointment and the
source and control of his funding. With respect to the standard of
financial and compliance aundit required, it is expected that “generally
aceepted auditing standards” will be defined in terms of those stand-
ards set forth in the first element (“Financial and Compliance”) of
Stondards for dudit of Governmental Organizations, Programs, Ac-
tinities and Functions of the General Accounting Office.

The committee amendment provides that if a recipient has per-
formed a finaneial audit in compliance with generally applicabla State
or local law. such an audit will be accepted by the Secretary in lieu of
an audit performed under the general requirement. ]

Tt is expected that a recipient which has performed an audit under
the general audit requirement will provide a copy of the opinion of the
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audit to the Secretary, in a manner and at such time as the Secretary
provides through regulation. Similarly, it is expected that a recipient
which has Eerformed a financial audit in compliance with generally
applicable State or local law will provide a copy of the opinion to the
Secretary in a manner and at such time as the Secretary provides
through regulation. It is contemplated that the Office of Revenue Shar-
ing, in conjunction with the General Accounting Office, will evaluate
the audits performed by recipients. )

The House bill requires that a recipient perform an annual sudit
of its financial statement in accordance with generally accepted audit
standards. The Secretary of the Treasury is empowered to partially or
entirely exempt recipients from this requirement when the costs are
unreasonably burdensome in relation to the revenue sharing entitle-
ment.

F. Reports and Public Hearings (Sec. 7 of committee
amendment and sec. 121 of present law)

The 1972 Act requires each government to file an actual use report
after the close of the entitlement period which indicates the amounts
and purposes for which funds received during the entitlement period
have been spent or obligated. The pertinent regulations (§51.11(b)
of subtitle B, Part 51) require further that the report indicate how
the funds were spent or transferred from the trust fund, indicate any
interest earned on entitlement funds during the period, and show the
status of the trust fund, including its balance, as of June 30 each year.
The report must be filed with the Secretary on or before September 1
of each year.

Prior to recelving an entitlement payment, a government must file a
planned use report setting forth the amounts and purposes for which
1t plans to spend or obligate the revenue sharing funds it expects to
receive. As a part of the planned use report document, the Office of
Revenue Sharing has incorporated the signature of the chief execn-
tive officer of statement of assurances* required under Section 123 of
the Act, and also provides to the recipient an estimate of the entitle-
ment payment due.

The third requirement of the Aect is the publication, in a newspaper
of general circulation, of the proposed use and actual use reports. The
regulations (§ 51.13 (a) and (b) of 81 CFB subtitle B, Part 51) fur-
thm' provide that government in a metropolitan area which crosses
State boundaries may satisfy the publication requirement by publish-
ing the report in a newspaper in the adjoining State. Additionally, the
recipient 1s required to advise the news media of the publication of the
actual use report and make copies available upon request. Also, each
recipient is required to make available for public inspection a copy of
both reports and information developed to support the reports.

Table 8 displays the months in which the Office of Revenue Shar-

! The assurances relate to the establishment and deposit of entitlements into a trust fund ;
"Rﬁ ?f guch funds during such periods as required by regulations ; use of the fund:sfol' Drl'-
i\: ty e\genditures: pmvlge for the expenditure of such funds only in accordance with the
i;:“ﬂ m‘n T Tes A to the ture of its own revenues; use fiscal account-

2 and andit procedures in conformity with regnlgglons; provide access to the Secretary

! may Decesgary ; pay wages in accordance
with the Davis-Bacon requirements of the Act; and pay emph
sharlng at wage rates not lower than those funded by ogheyr 50‘3&?3 frllll:t(ilse.d by revenue
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ing mails out, and expects to receive, the proposed and actual use
reports as provided by the Act and regulations.

TABLE 8—TIMING OF PLANNED AND ACTUAL USE REPORTS UNDER PRESENT LAW

Entitlement periods
1 2 3 4 H 6 7

0) ('; Apr.1873___ July 1873__ Apr. 1974 Apr. 1975_. Apr. 1976
1 () June 1973.. Sept. 1973.. June 1974__ June 1975__ June 1976
D June 1974__ June 1975.. June 1976__ Dec. 1976,
Sept. 1974_. Sept. 1975._ Sept. 1976._ Mar, 1977,

Planned use report mailed
Planned use report due._ .
Actual use report mailed
Actual use report due

1 Combined with Entitlement Period-3 reports as provided in the Act.
Source: U,S. Treasury Department, Office of Revenue Sharing.

In providing unrestricted assistance to Sate and local governments,
the committee expected increased citizen participation in the budgetary
process to provide the oversight which the imposition of categorical
restrictions had sought to achieve in other grant in aid programs. Since
enactment, several difficulties in the current reporting requirements
have developed which in turn have limited the expected growth in citi-
zen participation. First, the reporting forms developed by the Treasury
Department have been found to be uninformative, especially in relating
uses of revenue sharing to the general budget. Another limitation of
the current reporting system is that it frequently requires information
on a basis other than the government’s fiscal period. The committee is
especially concerned about this problem in view of the new Federal
fiscal year, which begins on October 1, and which would be the new
entitlement period under the amendment. .

The committee is in favor of having reporting, hearing, and pub-
licity requirements for revenue sharing, subject to the extent possible.
that they follow the budgetary, hearing, and publication requirements
of State and local law.

Explanation of provision

The committee amendment balances the committee’s desire that a
public hearing be held which encourages public participation in the
budgetary process with the committee’s determination that generally
applicable public hearing, notification, and information provisions of
State or local law as they relate to the State or local budgetary process
be relied upon. .

Accordingly, the committee amendment provides a general require-
ment for public hearings, notification, and publication of summary
budgetary information. An exception to this general requirement 1is
provided if a recipient holds public hearings after adequate notice on
the proposed uses of its own funds in which citizens can participate
under generally applicable state or local law.

Under the general requirement, a recipient must, at least seven
days before the adoption of its budget, hold a public hearing on the
proposed expenditures of revenue sharing funds. The hearing must
be at a place and time that is convenient to general public attendance.
At the hearing, citizens would be able to give written and oral comment
on the proposed uses of revenue sharing. For State governments, such
a hearing would be before each of the relevant committee or committees
of each part of the legislature.
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The planned use report under the general requirement would have
to be published prior to the required hearing by each recipient (except
where its cost exceeds 5 percent of last year’s entitlement or if imprac-
tical, as provided by the Secretary through regulation) in a newspaper
of general circulation. The publication must be sufficiently prior to the
public hearing to provide for meaningful participation of the public.
Publication of the report the morning of the hearing would not, for
example, meet this criteria. The report would inidicate the amounts
of revenue sharing funds to be expended in the budget, and a compari-
son of these proposed uses to those of the current period, and the pre-
vious period and the proposed designation of the coming fiscal year’s
expenditures; a short narrative summary would also be published
which would relate the broad uses in the report to the line items in the
proposed budget. The newspaper publication would also give notice of
the time(s) and place(s) of the public hearing(s).

Under the general publication requirement, a recipient must show
in its proposed use report a summary of its entire budget for the
previous year, for the current year, and for the coming year. The
report is also to indicate how the previous, current and proposed uses
of revenue sharing expenditures relate to the recipient’s budget, and
contain a narrative summary of the proposed revenue sharing funded
programs.

In addition, the general requirement provides certain rules for the
public hearing requirements with respect to legislatures which are not
unicameral, It is contemplated that, in the case of a bicameral legisla-
tive body of a state or unit of local government, more than one hearing
will be held if the relevant appropriations committee of each body
meets separately. Where joint committes hearings are held on the
executive budget proposal, a hearing before the joint session would
meet the general requirement. Where more than one committee in each
body deals with the budget proposal, it is contemplated that one hear-
ing on each side, e.g., the house and senate of a State legislature would
meet the requirement. Thus, if subcommittees of the appropriations
committee of the house hold hearings, and the full committee does as
well, it is expected that a hearing before the full committee. if it meets
the requirements discussed above, would satisfy the public hearing
requirement for the house.

Upon election by the recipient, as provided by the Secretary through
regulation. the government may waive the above general public hear-
ing, publication, and notice requirements, if it certifies that it will hold
a public hearing at which citizens may give written and oral comment,
upon adequate notice. The election must describe the hearing and
reporting process as it relates to its own revenues and expenditures,

The committee understands that the necessary election information
(or information indicating a recipient’s compliance with the general
hearing requirement) could be incorporated into the present form
used by the recipient to provide assurances to the Secretary as cur-
rently required by the Act.

G. Nondiscrimination

1. Scope of Nondiscrimination Provision (sec. 8(a) of the commit-
ment and sec. 122 (a) of the present law)

.The present nondiserimination provision (sec. 122(a)) prohibits

discrimination en the basis of race, color, national origin, or sex “under
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any .program or activity funded in whole or in part” with revenue
sharing funds.*

The committee believes that the prohibition of present law against
discrimination in programs or activities funded with revenue sharing
funds can be either unintentionally or intentionally circumvented. The
committee recognizes that the difficulty in tracing revenue sharing
funds, once these funds are received at the local level. may have per-
mitted some recipients to escape the nondiscrimination coverage by
designating their revenue sharing funds for use in programs or activi-
ties where discrimination does not exist, and designating their own
freed-up funds for use in programs or activities where discrimination
may exist. These designations could be found in a State’s or locality’s
budgetary documents, trust fund records, accounting records, and
other official records, reports, and documents.

It is clear that the present nondiscrimination provision applies
to any program or activity specifically designated as the recipient of
revenue sharing funds. Generally, in those instances where there is no
specific designation of revenue sharing funds to any particular pro-
gram or activity, each program or activity is considered a pro rata
recipient of revenue sharing funds. It is not clear, however, where
certain programs or activities are specifically designated as the re-
cipients of revenue sharing funds, whether any other programs or
activities of the locality could under some circumstances be considered
recipients of revenue sharing funds.

For these reasons, the committee decided that it was necessary to
clarify the language of the present nondiscrimination provision.

FEzplanation of provision

The committee amendment prohibits diserimination on the grounds
of race, color, national origin or sex under any program or activity of
a State government or unit of local government which (1) has been
designated as being funded with revenue sharing funds, or (2) under
all the facts and circumstances, is demonstrated to be funded in whole
or in part with revenue sharing funds.

By this amendment, the committee intends to clarify the provisions
of present law, particularly where a program or activity is not in-
cluded among those programs or activities of a locality which are
specifically designated as recipients of revenue sharing funds. The
committee’s amendment contemplates that it is possible under certain
facts and circumstances that these programs and activities of the
locality could be considered recipients of revenue sharing funds.
Thus, if evidence adduced by the Secretary demonstrates that a pro-
gram or activity has received revenue sharing funds as a result, for
instance, of the shifting of freed-up funds to the program er activity,
notwithstanding that the program or activity is not specifically desig-
nated as a recipient, it will be subject to the prohibitions of the
nondiscrimination provision.

*It is the committee’s understanding that other existing laws prohibit discrimination
on the basis of religion. age, and handicapped status. Title II of the 1864 Clvil R}ghts Act
{pertainimg_to discrimination in places of public accommodation) and Title VIII of the
1968 Civil Rights Act (pertaining to the sale or rental of houslngj) prohibit discrimination
based on religion. The Rehabilitation Act of 1973 prohibits discrimination against “other-
wise qualified handicapped individuals” in Federally financed programs, and the Age
Discrimination Act of 1975 prohibits unreasonable discrimination on the basis of age in
programs and activities recering Federal financial assistance, including revenue sharing
funds. Title VI of the Civil Rights Act of 1964 (relating to moundiscrimination in Federally
assisted programs) does not contain any prohibition against discrimination on the grounds

of religion.
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2, Authority of the Secretary and Procedure in Withholding Funds
(sec. 8(a) of the committee amendment and sec. 122(b) of
present law)

Under present law, the Secretary is required to notify the Governor
of the State (or,in the case of a unit of local government. the Governor
of that State in which the unit is located) of noncompliance with the
nondiserimination provision. The notice is to request the Governor to
secure compliance with the nondiscrimination provision and if, within
a reasonable period of time, the Governor fails or refuses to secure com-
pliance, the Secretary is then authorized (but not necessarily required)
to (1) refer the matter to the Attorney General with the recom-
mendation that appropriate civil action be instituted, (2) exercise the
powers and functions provided by Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d), or (3) take such other actions as may be
provided by law. )

Generally, Title VI of the Civil Rights Act of 1964 (more specifi-
cally, 42 U.S.C. 2000d-1) grants authority to Federal agencies em-
powered to extend Federal financial assistance to any program or
activity to effect compliance with the nondiscrimination provision
relating to the particular Federal program involved by the termina-
tion of or refusal to grant or to continue assistance under the program
or activity with respect to which the recipient. by an express finding
on the record, has been found to have been involved in discriminatory
activity.

This termination or refusal to grant or to continue Federal
financial assistance can only take place after an opportunity for a
hearing regarding the matter. However, termination, ete., cannot occur
until the Federal agency has advised the persons of noncompliance,
determined that compliance cannot be secured by voluntary means,
and filed a full report with the committees of the House and Senate
having legislative jurisdiction over the program or activity involved.
No such action could become effective until 80 days has elapsed after
the filing of the report.

The regulations issued by the Office of Revenue Sharing pertain-
ing to the procedure for effecting compliance restate, in substance, the
statutory provisions of the Revenue Sharing Act and the above-
described provisions of Title VI of the Civil Rights Act of 1964. They
provide that a “reasonable period of time” to secure compliance is
not to exceed 60 days. The regulations also provide that the Office
of Revenue Sharing (seemingly. at the end of the 60-dav period)
may initiate an administrative hearing in which it could seek an
order from an administrative law judee to withhold temporarily,
to repay, or to forfeit revenue sharing funds. Even after an admin-
istrative law judge has ordered a temporary withholding of funds,
withholding would not occur until:

(1) 30 days has elapsed, during which time efforts will have been
made to assist the recipient government to comply with the nondis-
crimination provision and there has been a submission of a full written
report of the circumstances and grounds for withholding of funds
to the House Committee on Government Operations and the Senate
Finance Committee; and

(2) the Secretarv has notified the recinient that it will withhold
pavment of funds until the recipient complies with the order of the
administrative law judge.
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These regulations further provide for withholding pursuant to court
action. Under this regulation section (51.59(c)), the Office of Revenue
Sharing would immediately withhold the payment of an entitlement
if: (1) a violation of the revenue sharing nondiserimination pro-
vision was alleged in a complaint before a court; (2) the court finds
that the recipient government has violated the revenue sharing non-
discrimination provision, and (3) the court has failed to pass on the
question of whether withholding of revenue sharing funds should
take place.

The committee believes that it is necessary to establish a procedure
setting forth an ascertainable and reasonable period of time within
which a cutoff of revenue sharing funds to a recipient found to be
discriminating in violation of the revenue sharing nondiscrimination
provision will definitely occur. In formulating this procedure, the com-
mittee recognizes the necessity for including provisions which will
safeguard the due process rights of the recipient.

Lxplanation of provision

The initial formal step of the procedure involves the Secretary’s
sending of a noncompliance notice to a revenue sharing recipient.
This notice will be triggered by and must be sent within 10 days of:

(1) Receipt of a holding by a Federal or State court or by a Fed-
eral administrative agency law judge of discrimination on the grounds
of either race, color, national origin, or sex in any of the State’s or
local unit’s activities or program. This section contemplates the actual
receipt by the Secretary of a certified copy of the holding.*® A Federal
administrative agency law judge's holding must have been preceded
by a notice and opportunity for a hearing and it must be rendered
pursuant to the provisions of the Administrative Procedures Act (5
U.S.C. 551-539). ,

(2) A finding by the Secretary, as a result of an investigation, that
it is more likely than not that the recipient has not complied with
the nondiscrimination provision. This finding will be made with re-
spect to any complaint, information, or holding from any source other
than the holding of a court or Federal administrative law judge. If
within 60 days after the Secretary receives a complaint, information
(including information generated within the Office of Revenue Shar-
ing), or a holding by a State or local administrative agency pertaining
to discrimination on the grounds of either race, color, national origin
or sex, he determines that it is more likely than not that the recipient
has not complied with the nondiserimination provision, he will send
a noncompliance notice to the recipient. This notice will be sent no
later than 10 days after the finding is made. ) . L

The Secretary (and/or other Federal agencies with which it has
entered into cooperative enforcement agreements) will conduet an in-
vestigation with respect to a complaint or any other information re-
ceived pertaining to discrimination on the grounds of either race, color,
national origin or sex. It is this investigation that will set in motion
the procedural machinery under which the Secretary may make the

11t iz contemplated that other Federal administrative agencles, pursuant to cooper-
atlve agreements with the Office of Revenue Sharing, will bring such holdings to the
attention of the Secretary. It is also contemplated that the Secretary will currently
review law renorters, legal journals and other publications in order to be apprised of
any court or Federal administrative agency law judge holding of discrimination on the
grounds of either race color, national origin or sex.
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finding described above. The Secretary’s investigation would pertain to.
whether any of the prohibited types of discrimination have occurred
and whether the program or activity involved has been funded in whole
or in part with revenue sharing funds. It is contemplated that within
a reasonably short period of time after the investigation begins (e.g.,
5 days), the recipient will be informed of the investigation and its
urpose.

P U%on the receipt of a holding of a State or local administrative
agency of discrimination on the grounds of either race, color, national
origin or sex, the Secretary will be required to review the finding and
determine, among other things, whether the finding was rendered in
accordance with procedures which are similar to or consistent with
those requirements set forth in the Administrative Procedures Act (5
U.8.C. 551-559). If he concludes that the State or local administrative
agency’s findings were so rendered, his investigation need not be as
extensive as it would be with respect to a complaint or other informa-
tion alleging discrimination. If the Secretary determines, however,
that the State or local administrative agency’s finding was not ren-
dered pursuant to requirements similar to or consistent with provisions
of the Administrative Procedures Act, it would then be incumbent
upon him to conduct the same investigation as that which would be
conducted with respect to a complaint or information alleging
discrimination.

1t is the committee’s intention to encourage voluntary compliance
agreements. Thus, it is contemplated that in this 60-day pre-notice
period, the recipient could enter into a compliance agreement under
which it would agree to end its discriminatory acts or practices. The
procedure established by the committee, both in the pre-notice and
post-notice periods, provides many opportunities for the recipient to
enter into 2 compliance agreement.

The notice sent by the Secretary to the recipient should clearly set
forth the specific acts or practices and the programs or activities in
which the recipient is accused of discriminating and the grounds upon
which the accusation is based. In the event that the notice is triggered
by a holding of a court of Federal administrative law judge, the alle-
gations of the notice should include all parts of the holding which
conclude that there has been discrimination on the grounds of either
race, color, national origin, or sex.

. In the 60 days following notification by the Secretary, the re-
ciptent will have the opportunity to informally present its evidence
and contentions to the Secretary. In those instances where the notice
was triggered by a finding of discrimination by a court or Federal
atfhmn.lstratlve agency, the question of discrimination will be consid-
ered resolved against the recipient so long as the Secretary’s notice
ivas restricted to the particular holding of the court or Federal admin-
Istrative agency, The only issue in this instance would be whether the
¥3$:ula1' program or activity was funded with revenue sharing
. In those instances where the notice was tri red by a complaint
;;;fé)ersmoaftxgp or S.tattz.or locz(ail ?dministrative aé;%ic% ﬁn{iing, bolzh the

1scrimination an i 1 j i i
during this 80-cay porind unding would be subject to discussion
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By the end of the initial 60-day period following notification, the
Secretary must issue a determination as to whether the recipient has
failed to comply with the nondiscrimination provision. As previously
stated, if the notice was triggered by a finding of discrimination by a
court or Federal administrative law judge, the Secretary’s determina-
tion regarding discrimination (but not funding) would be dictated by
the court’s or Federal administrative law judge’s holding in that this
holding will have already been made after a full hearing either before
a court or a Federal administrative law judge on the full facts.

A determination of noncompliance with the nondiscrimination pro-
vision will start a new 60-day period running, during which the re-
cipient may enter into a compliance agreement.

The compliance agreement will contain the terms and conditions
with which the recipient agrees in order to remedy the violations of
the nondiscrimination provision. The agreement could condition the
resumption of the payment of funds suspended under this procedure
upon the Secretary’s determination that the recipient has taken
specified remedial steps. Within 15 days after the execution of
the agreement, the Secretary will send copies thereof to any persons
whose complaint initiated the procedure which ultimately led to the
compliance agreement. In the event these persons were parties to a
class action, a copy of the agreement will be sent to their representa-
tive. The agreement must dispose of all the issues with respect to
which thers had been findings or holdings of discrimination on the
grounds of either race, color, national origin, or sex.

The committee intends that the Secretary actively monitor the steps
taken by the recipient in complying with the agreement. If the Secre-
tary determines tll)mt the recipient is not taking these steps within the
time limits set forth in the agreement, he will then be required to rein-
stitute any part of the procedures established by the committee amend-
ment which had not taken place at the time the agreement was executed.

It is contemplated that in those instances where the notice was
triggered by a finding of a Federal or State court or by a Federal
administrative agency, a compliance-type agreement entered into
between the recipient and the Federal administrative agency involved,
or with the authorities (including the Attorney General) which
brought the action in the Federal or State court, would constitute a
compliance agreement for purposes of these provisions. The Secre-
tary, however, will have the discretion to reject the agreement involved
if he feels that it does not adequately remedy the discrimination in-
volved. Moreover, where suspension of funds has occurred under this
procedure, the Secretary shall have the authority in approving the
agreement, to condition the resumption of the Fﬂyment of funds upon
the recipient’s compliance with any or all of the provisions of the
agreement. Any agreement entered into between the recipient and an-
other authority besides the Secretary would nonetheless have to he
executed within the time periods designated in this procedure. In this
situation, the Secretary will be required to send copies of the agree-
ment to complainants within fifteen days of his approval of the
agreement.,

In those instances where the compliance agreement is between the
Secretary and a State government, the necessary signators will be the
Secretary and the Governor of the affected State. In those instances
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where the compliance agreement is between a localit and the Secre-
tary, the necessary signators will be the Secretary and the chief execu-
tive officer of the locality. . . . .

1f within the second 60-day period following notification the re-
cipient does not enter into a compliance agreement, the Secretary will
immediately notify the recipient that it will have 10 days within
which to request a full hearing before an administrative law judge.
The hearing will be condueted pursuant to the requirements set forth
in the Administrative Procedures Act (5 U.S.C. 551-559). If a finding
of discrimination has already been made by a court or a Federal
administrative law judge, the hearing would only pertain to whether
the program or activity involved received revenue sharing funds. In
this instance, the issues at the hearing would be whether the particular
program or activity in question was, in fact, designated as a revenue
sharing fund recipient or, under the facts and circumstances, was a
revenue sharing fund recipient. .

If the recipient fails to request a hearing within 10 days of the Sec-
retary’s determination, the Secretary would be required to immedi-
ately suspend payment of revenue sharing funds to the locality.

Within 30 days of the request for a hearing, a Federal administra-
tive law judge must commence a hearing. Within 60 days of commence-
ment of the hearing, the administrative law judge will be required to
make a preliminary finding on the record of evidence then before him
as to whether it is likely that the recipient would fail to prevail on
the issues to which the hearing pertained. It is contemplated that
within this 60-day period, something akin to a summary hearing
would be held, where both parties, through affidavits and other evi-
dence, would present their sides of the case. The burden of proof
during this preliminary hearing, and in the total hearing, will be upon
the Secretary. (See 5 U.S.C. 556(d)).

A preliminary finding by the administrative law judge in favor of
the Secretary within the 60-day period following the commencement
of the hearing will result in the immediate suspension of any further
pavments of revenue sharing funds to the recipient pending the out-
come of the full hearing. At the conclusion of the hearing, the adminis-
trative law judge will make a finding based upon the complete record
of evidence before him and, if, by the preponderance of the evidence,
the Secretary prevails upon the issues, an indefinite suspension of the
payment of funds will occur within 80 days after the rendering of
the finding by the administrative law judge, unless within that 30-day
period a compliance agreement is entered into.

This suspension of funds would be indefinite until such time that:
(a) a compliance agreement is entered into or the Secretary determines
that the recipient has complied with certain provisions of a compliance
agreement, such determination being a condition precedent to the re-
sumption of payments; (b) the recipient complies fully with the order
of a court or Federal administrative law judge if that order covers
all the matters raised by the Secretary in his notice of noncompli-
ance: {c) upon a rehearing or similar proceeding, the court or ad-
ministrative law judge which originally held that the recipient had
discriminated on the grounds of either race, color, national origin, or
sex, holds that the recipient did not so discriminate; (d) an appel-
late court reverses the findings of discrimination by a lower court or
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administrative agency, such initial findings having triggered the no-
tice of noncompliance and ultimately the suspension of funds by the
Secretary; or (e) the Secretary determines that the recipient has come
into compliance with the nondiserimination provision.

3. Authority of Attorney General (sec. 8(a) of the committee
amendment and sec. 122(f) of the present law)

. Under current law, the Attorney General is authorized to bring a
civil action seeking “such relief as may be appropriate, including in-
junctive relief.”

The committee decided that it would be desirable to elaborate more
specifically as to the authority of the Attorney General in his enforce-
ment of the nondiscrimination provision.

Explanation of provision

The Attorney General's authority is expanded so that whenever he
believes that a State government or unit of local government has en-
gaged in a pattern or practice of discriminatory actions in violation of
the nondiscrimination provision, he may bring 2 civil action seeking
as relief any temporary restraining order, preliminary or permanent
injunction, or other order calling for, among other things, the suspen-
sion, termination, repayment, or placing of revenue sharing funds in
escrow pending the outcome of the litigation. The House bill similarly
expands the authority of the Attorney General.

4. Agreements Between Agencies (sec. 8(a) of the committee
amendment and new sec. 122(g) of the present law)

‘While there is no specific authorizing provision in present law. the
Office of Revenue Sharing, as a matter of current practice, has entered
into various interagency cooperative agreements with respect to the
enforcement of the nondiscrimination provision.

To encourage greater efficiency in nondiscrimination enforcement,
the committee decided to specifically provide the Secretary with au-
thority to enter into cooperative enforcement agreements.

Exzplanation of provision

The committee amendment provides that the Secretary is to en-
deavor to enter into agreements with State agencies and with other
Federal agencies authorizing these agencies to investigate allegations
of noncompliance with the nondiscrimination provision. Each agree-
ment is to describe the cooperative efforts to be undertaken (including
the sharing of civil rights enforcement personnel and resources) to
secure compliance, and will provide for immediate notification to the
Secretary of any actions instituted e gainst a State government or unit
of local government alleging a violation of any Federal civil rights
statute or regulations issued thereunder.

5. Citizen Remedies (sec. 8(b) of the committee amendment and
newly added sec. 124 of present law)

Present law does not contain any specific provision pertaining to-
citizen remedies.
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The committee felt it was necessary to establish specific time limits
within which the Office of Revenue Sharing and the Department of
Justice should respond to complaints filed by any person alleging that
a recipient is violating the nondiscrimination provision. The com-
mittee decided that in the event both the Office of Revenue Sharing
and the Department of Justice failed to affirmatively respond to a
person’s complaint within these time limits, the person should then
have the right to seek relief in court.

Explanation of provision

Upon exhaustion of administrative remedies, a civil action may be
instituted by an aggrieved person in an appropriate United States
district court or State court. The action, alleging discrimination by
a recipient in violation of the revenue sharing nondiscrimination pro-
vision, could seek such relief as a temporary restraining order, pre-
liminary or permanent injunction or other order providing for the
suspension, termination, repayment of funds, or placing any further
payments of revenue sharing funds in escrow pending the outcome of
the litigation.

Administrative remedies will be considered “exhausted” upon:

(a) the expiration of the 60-day period following the date the com-
plaint is filed with the Office of Revenue Sharing, during which time
it either (i) fails to issue a determination on the merits of the com-
plaint, (i1) issues a determination that the recipient did not violate
the nondiscrimination provision, or (iii) refers the complaint to the
Department of Justice, and

(b) the expiration of the subsequent 60-day period where the com-
plaint is filed with or referred to the Department of Justice, during
which time it either (i) fails to issue a determination on the merits of
the complaint or, (ii) issues a determination that the recipient did not
violate the nondiscrimination provision.

The Attorney General may, upon timely application, intervene in
any action brought by a private citizen (after that citizen has ex-
hausted his administrative remedies) if he certifies that the action is of
general public importance.

Tt is contemplated that the Secretary will promulgate regulations
establishing, among other things, the required form and content of a
complaint alleging discrimination, and the methods by which the com-
plainant will be advised of the status of the complaint and the manner
and form in which the Secretary’s determination with respect to the
allegation will be made.

H. Commission on Revenue Sharing and Federalism (Sec. 11 of
the Committee Amendment and new sec. 146 of the Act)

There is presently a permanent 26-member Advisory Commission
on Intergovernmental Relations (ACIR). The ACIR was established
in 1959 (P.L. 86-380), primarily as a result of the study and recom-
mendations of the Knestnbaum Commission. The ACIR is composed
of members from Congress, the Executive Branch, State Governors,
State legislators, mayors, county officials, as well as representatives
from private life. The ACIR was created generally to make studies and
investigations of intergovernmental relations, provide a forum for dis-
cussing the administration and coordination of Federal grant pro-
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grams, and to recommend methods of coordinating and simplifying
the tax laws and administrative practices governing relations between
the Federal government and State and local governments.

Reasons for change

In reviewing the 1972 Act, the committee was concerned that de-
tailed information was not available on certain aspects of our Federal
system of government. In particular was the concern that our knowl-
edge about the efficiency and equity aspects of the allocation of spend-
ing and taxing responsibilities among the three tiers of government
was not sufficiently detailed to Le of assistance when the question of the
revision of revenue sharing was before the committee. Accordingly,
the committee amendment provides for the establishment of a tem-
porary commission whose mission is to study, evaluate, and make rec-
ommendations on several well-defined matters of our Federal system
of government. In providing for this temporary commission, it is the
committee’s intention that it be a complimentary, but more concen-
trated effort to those currently in existence.

Eaxplanation of provision

The committee amendment establishes a 14-member Commission on
American Federalism. The membership is to consist of (1) the Speaker
and Minority Leader of the House of Representatives, (2) the Ma-
jority and Minority Leaders of the Senate, and (3) ten members to be
appointed by the President, with the advice and consent of the Senate
(two from the Executive Branch, two State Governors, two local gov-
ernment officials, two from business, and two from labor). Any va-
cancy is to be filled as for the original appointment. The Commission
is to select, by majority vote, its chairman and vice chairman from the
members appointed by the President. It is contemplated that the
membership will be bipartisan in nature.

The Commission is to study and evaluate the American federal fiscal
system, primarily in terms of the allocation and coordination of public
resources among Federal, State, and local governments. The study is
to cover, but not be limited to. the following areas of intergovernmen-
tal concern to the committee :

(1) the allocation and coordination of taxing and spending
authorities between levels of government, including a comparison
of other Federal government systems; o

(2) State and local governmental organization from both legal
and operational viewpoints to determine how general local govern-
ments do and ought to relate to each other, to special districts and
to State governments in terms of service and financing responsi-
bilities, as well as annexation and incorporation responsibilities;

(3) the effectiveness of Federal Government stabilization poli-
cies on State and local areas and the effects of State and local fis-
cal decisions on aggregate economic activity;

(4) the quality of financial control and audit procedures that
exists among Federal, State, and local governments; ~ =

(5) the legal and operational aspects of citizen participation in
Federal, State, and local governmental fiscal decisions; and i

(6) the specific relationship of Federal general revenue sharing
funds to other Federal grant programs to State and local govern-
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ments, as well as the role of revenue sharing funds in Federal,
State, and local fiscal interrelationships.

The Chairman is to have authority (under rules adopted by the Com-
mission) to appoint an executive director and necessary staff person-
nel, without regard to the provisions governing appointments in the
competitive service and General Service pay rates except that the
executive director is not to receive pay in excess of the maximum rate in
effect for grade GS-18. Other personnel may not recelve pay in ex-
cess of the rate for GS-17. All meetings of the Commission are to be
open to the public, unless the members vote otherwise in a public
session,

The Commission is to submit a final report to the President and to
the Congress no later than 3 years after the date that all members of
the Commission have been appointed. The report is to contain a de-
tailed statement of the findings and conclusions for the legislation as it
deems advisable. The Commission is to terminate 90 days after sub-
mission of the final report. There is authorized to be appropriated such
sums as may be necessary to carry out the provisions of this section.

Effective date
This provision is effective on February 1,1977.

IV. Costs oF CaRrRYING OUT THE BILL AXD VoTE OF THE COMMITTEE IN
Rerorring Tre Cosarrrtee AmexoMent To H.R. 13367

Revenue Cost

In compliance with section 252(a) of the Legislative Reorganization
Act of 1970, the following statement is made relative to the costs in
carrying out XL.R. 13367. The committee estimates that it will have no
effect on revenues. The Treasury agrees with this statement.

In accordance with section 308(a) of the Congressional Budget and
Impoundment Control Act of 1974, the committee states that H.R.
13367 involves no new tax expenditures, and provides new budget
authority for assistance for State and local governments as displayed
in the following table:

COST ESTIMATE OF H.R. 13367

[tn mifbions of dollars}

Fiscal year—
1977 1978 1979 1980 1981 1982 1983

New hudge! authority._
Estimated outlays

S, 241 7,055 7,205 7,355 7.505 7.655 . ...
3,446 7,017 7,167 7,317 7,467 1,817 1,988

The committee contemplates that reductions in other programs
under its jurisdiction will offset any estimated increase in total budget
authority and outlay levels for general revenue sharing for fiscal year
1977. These offsetting reductions are expected to ensure that legislation
extending the general revenue sharing program will be consistent with
the first concurrent resolution.

In accordance with section 403 of the Congressional Budget Act of
1974, the Director of the Congressional Budget Office has provided
the following cost estimate:
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COST ESTIMATE

1. Bill number: ILR. 13367 (as amended by Senate Finance
Committee).

:2é Bill title: State and Local Fiscal Assistance Amendments of
1976.

3. Purpose of bill: This bill extends and amends the State and Local
Fiscal Assistance Act of 1972. Funds for general revenue sharing
program are provided for the period from January 1, 1977, through
September 30, 1982.

4. Cost estimate: (Fiscal years, in millions of dollars.)

19771 1978 1979 1980 1981 1982 1983
Budget authonty. ____...._____________ S, 241 7,055 7,205 7,355 7,505 7,696 ..
Estimated outlays. . _____.__......... 3,446 1,017 7,167 1.317 7,467 7.617 1,988

1 The orig:nal law, Pubfic Law 92-512, provides funding through the 1st quarter of fiscal year 1977. The bill provides
money tor the remaining 3 quarters of the fiscal year. Total fiscal year 1977 budget authority 1s $6,905,000,000.

5. Basis for estimate: The bill contains explicit dollar amounts for
general revenue sharing payments for the periods, January through
September 1977, fiscal year 1978, fiscal year 1979, fiscal year 1980,
fiscal year 1981 and fiscal year 1982. In the past, the spendout pattern
has been that the allotment for the last quarter of any fiscal year is
paid within the first five days of the first quarter of the next fiscal
year. Consequently, the outlays for fiscal year 1977 are less than the
budget authority by one quarter’s payment, and there is a one quarter's
payment in fiscal year 1983 after the program's authority has been
expended.

The other adjustment from budget authority to outlays is the un-
obligated balance reserve for adjustment of revenue-sharing pay-
ments. Following OMB assumptions, the CBO estimates that a re-
serve of approximately $70 million will be created from the new
program budget authority in fiscal year 1977. This reserve is assumed
to grow each succeeding year by $1 million. This money is spent out
in fiscal year 1983.

The bill continues the non-contiguous states adjustment amount
from the prior program with two changes. One is that the amount
available to Alaska and Hawaii will grow by the same rate as the
regular revenue sharing payments grow. Second, Alaska and Hawaii
will qualify for this additional allotment under either of the two
allotment formulas. It is assumed that this money will be spent out
in the same manner as the regular revenue sharing payments.

6. Estimate comparison: H.R. 13367, as passed by the House, was
originally estimated by the CBO to have the following costs: (Fiscal
years, millions of dollars)

1977 1978 1979 1980 1981
Budget authority 4,991 6,655 6,655 6,65
Estimated outlays 3,325 6,650 6,650 6650 " iTE3
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The outlays have been reestimated by CBO, based on different as-
sumptions about the unobligated balance reserve. The reestimated
outlays are as follows:

Fiscal years: Millions
1977 3, 258
1978 ______ 6, 650
1979 6, 650
1980 6, 650
1981 1,730

The basie differences between the House-passed and Senate Finance
versions of H.R. 13367 are: (1) the House extension is 33/ years; the
Senate extensions is 534 years; (2) the House funding level for the
regular program is $6,650 million for each year; the Senate establishes
a level of $6,900 million for the full FY 1977, and then increases this
amount by $150 million each year; (3) the House maintains the level
of $4.8 million for the non-continguous states adjustment; the Senate
increases the non-contiguous states amount each year, and makes
Alaska and Hawaii eligible for this allotment under either formula.

7. Estimate prepared by : Roger M. Winsby (225-5373).

8. Estimate approved by: James L. Blum, Assistant Director for
Budget Analysis.

Tote of the committee

In compliance with section 133 of the Legislative Reorganization
Act of 1940, the following statement is made relative to the vote by the
committee on the motion to report the amendment. The committee
amendment to ILR. 13367, as amended by committee, was ordered
reported by a recorded vote of 14 to 0.

V. CHaxces 1y Existing Law

In the opinion of the committee, it is necessary, in order to expedite
the business of the Senate, to dispense with the requirements of sub-
section 4 of rule XXIX of the Standing Rules of the Senate (relating
to the showing of changes in existing law made by the committee
amendment, as reported).

O



