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EXTENDING PERIOD OF SUSPENSION OF LIMITATION
GOVERNING FILING OF SUIT UNDER SECTION 19,
WORLD WAR VETERANS' ACT, 1924, AS AMENDED

FRIDAY, MARCH 27, 1936

UN11Ep STATES SENATE,
Sunscommrrtre oF THE CoMmMItTEE ON FINANCE,
Washington, D. C.

The subcommittee met, pursuant to call, in room 810, Senate Office
Building, Senator Walter I, George presiding, at 11:15 a, m.

Present: Senators George (presiding), Walsh, Barkley, Connally,
La Iollette, and Capper.

Also present: Senator Hugo L. Black, of Alabama.

The subcommittee had under consideration the following bill,
Senate Joint Resolution 200:

JOINT RESOLUTION To extend the period of suspension of the limitation governing
the filing of suit under section 19, World War Veterang' Act, 1024, as amended

Resolved by the Senate and House of Representatives of the United States
of America in Congress assembled, 'That in addition to the suspension of the
limitation for the period elapsing between the filing in the Veterans' Adminis-
tration of the claim under a contract of insurance and the denial thereof by
the Administrator of Veterans’ Affairs or someone acting in his name, the
claimant shall have ninety days from the date of such denial within which to
file suit as herein provided. This resolution is made effective as of July 3,
1930, and shall apply to all suits now pending against the United States under
the provisions of section 19, World War Veterans’ Act, 1924, as amended; and
any suit which has been dismissed solely on the ground that the period for
filing suit has elapsed but wherein the extension of the period for filing sult as
preseribed herein would have permitted such suit to have been heard and
determined may be reinstated within ninety days from the date of enactment of
this resolution : Provided, Thut on and after the date of enactinent of this resolu-
tion, notice of denial of the claim under a contract of insurance by the Adminis-
trator of Veterans' Affairs or someone acting in his name shall be by registered
mail directed to the clabmant's last address of record.

Senator Groree. Senator Black, you have a matter here, Docket

5o ¢ ioh e 1 | i T
No. 155, 8. J. Res. 200, which is in the nature of a general bill, There
are representatives here of the Veterans’ Bureau, Captain Miller
and Colonel Taylor, and others. Do you want them in on this
matter?

Senator Brack, I have no objection if the committee would like
to hear them, I think they would be very illuminative.

Senator Grorae. We will call them in to be present at the hearing,
and when they do come in, I suggest that you state what your bi i
does. It has been brought to my attention that if this bill is to be
recommended and passed again, it should be so amended as to include
cases maybe that are not included in it at the present time.

. 1



2 LEXTEND PERIOD FOR FILING CERTAIN SUITS

Senator Brack., 1 have quite a number of letters from various
parts of the country on the bill.

Senator Groree, Senator Black, will you make a statement with
regard to the Lill?

STATEMENT OF HON. HUGO L. BLACK, UNITED STATES SENATOR
FROM THE STATE OF ALABAMA

Senator Brack. 1 wiil be glad to make a brief statement as to the
effeet. of this bill, I might state in the beginning this is an exact
duplicate of a measure that was passed by the Senate and the House
Iast year, and to my great surprise it was vetoed by the President
after Congress adjourned,

Senutor Warsi. It was a pocket veto,

Senator Brack, T have seen the veto, and it was a very short veto,
but T was surprised that the Veterans” Bureau has now reported
unfavorably on this bill,

The committee will reeall Jast yeur I offered to put this amend-
ment on another pending billy representatives of the Veterans’ Bu-
reatt were present, and they stated they favored the hill and they
would aid it drawing up a law to be passed separately, and 1 stated
at the meeting then, and I think the record will disclo~e it, that I
wanted to be sure the Veterans’ Bureau was going to assist before
1 would forego my rights to offer it 2= an amendiment on the pending
measure,

The Veterans’ Bureau informed us definitely that they would help
write up the resolution, which they did.

To my surprise after the bill was passed and Congress had ad-
journed, the President vetoed it on in"ormutinn given him by some
Government. ageney, whether it was the Veterans’ Bureau that gave
that information I do not know, although T was informed the Vet-
erans’ Bureau had advised with the President on the bill.

The bill itsel! is very short and simple. During the war a large
number of veterans took out. insurance policies, and T helped to get
the veterans to take those insurance policies while I was in the
training camp.

Not only were they invited to take the insurance policies, but in the
camp 1 went to they were practically required to take the insurance
policies. 1 know, beeause I was sent out by the commanding officer
for the purpose of inviting them, urging them, and insisting if they
did not take the policies they must report to their captain.  So far as
I recall there was only one man who declined to take a policy. I
vecall very vividly that shortly thereafter he visited the officers.

That policy provided that in case of total permanent disability no
further premium should be due and that the policy would immedi-
ately mature, and the Government should pay it.

A large number of veterans contracted tuberculosis and other dis-
ecases, and the result was they were entitled to recover under the
terms of that policy from the very moment they became totally and
permanently disabled.

Many of them did not know that to be the case, and later a law
was passed which gave a certain length of time to file these claims
and as the law is construed, it requires suit to be filed now by a reso-
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Iution adopted by the Bureau within the length of time that it would
take a letter to go from Washington to the home of the veteran after
his claim is denied.

As the result of that my office has been endeavoring to ascertain
each time a policy is denied, so that we could wire the veteran,
beeause otherwise we knew he would not receive the information, and
would not have an opportunity to file the suit. A large number of
veterans have been deprived of having their caxe tried in court
becnuse of o plea, not to the merits, as a decent, respectable insurance
compuny would file under like eircumstances, but on the ground that
the veteran failed to file his suit within 1 or 2 days or 3 days after
the claim was denied in Washington,

My object in this bill was to give a reasonable length of time after
a claim was denied for the veteran to file his suit, in order that his
case might be tried on the merits. Tt went a little further and pro-
vided that where cases had been dismissed solely on this technical
defense, which, I might add parenthetically, the courts of the Nation
have uniformly criticized whenever any insurance company raises it,
but this provided if they have been dismissed solely on that technical
ground, the case shall be reinstated and they shall have the right to
try the case on the merit.

So that the long and short of it is, all T am asking is that the
veterans who have paid for their insurance policies, who ean prove
in court they were totally and permanently disabled and therefore
the Government owes them the money, they shall have the right to
have every one of those claims filed and tried by a jury,

1 notice, in a report, the Bureau arbitrarily says all of them have
had their money that are entitled to it, but the law never did authorize
the Veterans’ Bureau to arbitrarily set itself up and say that there is
not a single one pending of all of these, where they should recover,

They have permitted others to file their suit and have them tried
on the merits, and I take the position these veterans have paid for
these policies; and if there is one single veteran who has paid for a
{)nli(-y and who is entitled to recover and could recover in court, this

ill should be passed, rather than have him shut off on account of an
iniquitous technical defense.

There is not a court in the land, in my judgment. that would per-
mit a private insurance company to raise such a question.  Further,
[ am glad to say, the private insurance companies have long ago
found out they cannot set up such a technieal defense, because the
courts have prevented it.

I object to having the Government of the United States placed in
an attitude of defending suits filed by veterans who served in war on
the ground of technieality, and that, in my judgment, is contrary to
public honesty and decency,

Senator Coxnarnry. You would not destroy all of the statutes of
limitation, would you?

Senator Brack. No; T would not, but this does not raise the statute
of limitations. As I said a while ago, hundreds of veterans have had
their cases shut off on the basis they did not file their suit within 1 or
2 or 3 days after it was denied in Washington. Those veterans live
away out in the country. 1 sent one of them a telegram on one ocea-
sion, and even then, according to the information given me at my
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office, it was difficult for him to get it out in the country where he
was 1n time to file his suit soon enough to get his claim tried.

I do not think the Government ought to set up any such defense
as that. I think they should let these cases be tried on their merits,
Naturally there will be a lot of them, and there are many of them
who have sued that ought not to recover, and many have been
denied recovery, but I take the position the veteran who has paid for
this policy and is entitled to recover should not be shut off,

This bill simply gives them the right to come in and try their
case in court without having this techmical defense interposed. I
understand since the bill was drawn up some of the courts have
rendered some opinions still further adding to the network of techni-
calities which makes it impossible for the soldier to get into court.
Mr, Taylor told me yesterday afternoon about some cases, and spoke
to the chairman about coming up, and I told him as far as I was
concerned I would be delighted to have any information that the
committee wanted, and I understood the chairman wanted to hear
from him.

Senator Georae. We will be glad to hear Colonel Taylor.

Do you wish to make a statement about this matier at this time?

Colonel Tavror. Yes; I would like to make a few remarks.

STATEMENT OF COL. JOHN THOMAS TAYLOR, NATIONAL DIRECTOR
OF LEGISLATION, THE AMERICAN LEGION

Colonel Tayror. Mr. Chairman and members of the committee,
Senator Black has covered it so thoroughly it secems unnecessary to
suy anything further.

WVhat the Senator’s bill does, and did last session, was to grant a
period of 90 days, and the Senator has {ouched upon the two points
involved here, one of which is the question of denialy and one of
which is the question of trying the case upon its merits,

Before any suit may be instituted upon a term or converted insur-
ance contract against the Government, it is essential that a claim be
presented to and denied by the Veterans’ Administration, in order
for the court to have jurisdiction, and that is what the Senator
referred to. This has been the situation from the beginning,

I think just the day before the act was passed, or immediately
afterward, a letter was sent out by the Veterans’ Administration
reading :

Recent ingtruetions have heen received from the Veterans’ Administration at
Washington, D, ., concerning claimy for yearly renewable termn insurance, or
for automatic insurance, by veterans of the World War. It is desired to advise
you as follows concerning such claims,

The provisions of the act of Mareh 20, 1933, entitled “An act to maintaln the
credit of the United States Government” specifically repealed all laws drafted
or pertaining to yearly rencwable term insurance except as to cases wherein
contract of yearly renewable term insurance have matured prior to March 20,
1933, and under which puyments have been commenced or in which judgments
have been rendered in a court of competent jurisdiction in any suit on o con-
tract of yearly rencwable term insurance or which judgments may hereafter be
renderved in any such suits now pending.  Under these provisions favorable con-
gideration of your claim for benefits under a contraci of yearly renewable term
insurance is barred and no further action in conneetion with your claim can be
taken by the Veterans’ Administration, Under these civcumstances, I regret to
advise you that further inquiry or correspondence from you seeklng further
cousideration of this claim will necessarily be of no avail,
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This letter was sent only for the purpose of advising veterans that
the law did not permit a further consideration of their elaims and
was not_intended to be a denial of the elaim for the purpose of con-
ferring jurisdiction upun the court for the institution of suit.

However, the court in the Harvis case held that was a denial,

Under the ciresstances. where it is now construed that this is a
denial, we asked the Senator’s permission yesterday, and he raid
that he was agreeable that this bill be ulnvmlwl in one shight instance
with respeet to the denial and also to amend it so that the case may
he tried |||mn its merits,

l have Captain Miller here, and T will usk that he be permitted to

afew words on this question.

%i-nm(or Georae. What s the suggested amendment, Captain
Miller?

STATEMENT OF CAPT. WATSON B. MILLER, NATIONAL DIRECTOR
OF REHABILITATION, THE AMERICAN LEGION

Captain Mk, I have the amendment here. We ask that, in line
Soon page 1, after the word “of”, should be inserted the words *mail-
ing notice of”, so that the clause shall read, *'The c¢laimant shall have
90 (Iuy imm the date of mailing notice of such denial within which
to fild suit,”

Then in the original resolution strike out the words “as herein
provided?, lrv;_gummw on line 8 and ending at the beginning of line 9.

That will cure the repugnance v\latuw betweer. the fourth and
fifth cirenits in the matter of 1‘0;;ulatmns issued by the Veterans’
Administration, that the statute would not begin to run against the
voteran until the lapse of the average number of days required to
dispatch mail from \Vushlugtun under ordinary conditions to the
claimant’s last address of record.

The courts are in disagreement as between the fourth and fifth
circuits on that. Iu one circuit the court equitably says, “There is
nothing in the law that seems to prohibit it; certainly it is a decent
pm('odm‘o. and we adopt that viewpoint.™ In the other cireuit, in
the Z'yson case, the court in substance says that Congress could have
given them the mailing time if they w anted to, but did not. and used
the word “denial”, and ~o the statute runs from the time of denial.

We took one case to the Supreme Court, but the Court took no
notice of it heenuse it happened in the Zyson’ case: the plaintiff would
be out of court either wayz: so that if it could be provided that the
words T have suggested could be placed in the resolution, it would
clarify that pmnt

Colonel Taylor did not say to the committee that the recent and

very remarkable opinion on the subject of this letter being a denial
was from the ninth circuit.  Justice Wilbur speaking for the court in
relation 1o this long letter says. in part, referring to ) this letter which
Colonel Taylor has given to ‘the committee Iwmlm(rl

This lotter was a flat denial of applicant’s ¢lnim, e claimed o right to
recover on his poliey, ‘The Governmment denied that pight. Thisx was a “dis-
agreement” which left the veteran o recourse except in the courts, . mat-
tored not that the action of the Veterans' Buvenu in denying the claim was
hased upon an unconstitutional act of Congress also denying the right,

38030 =30——0
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After the opinions in these eases by the Supreme Court, holding the
attempted vepeal of all rights and remedies in renewable insurance
as unconstitutional in June 1934, the Veterans’ Administration
shortly thereafter hegan to reconsider these claims administratively.
From that time on, with some interruptions, they have been continu.
ing to hand down denials, on which it was thought the man had
the right to sue if he wanted tos but this conclusion of the court
in the ninth civeuit, i followed, makes any action relating to the
denial subsequent to March 20, 1933, move than 3 years ago, ineffec-
tive, beeause they arve all thrown out of court, and literally no man
may come into court if Justice Wilbur is finally sustained,

The Department of Justice has recently issued instructions to all
of the United States attorneys to plead to the jurisdiction, based
upon the ninth cirenit opinion as shown by their circular vo, 2818,
which is dated Mareh 11, 1936, and reads as follows:

To all United States attorneys and Department of Justice attorneys engaged
in aear-risk litigation:

S Your attention iy invited fo the decision rendered by the Ninth Cireuit
Court of Appeals on December 6, 1935, in the case of Thomas (1, Harvis v,
United States, a copy of which has heretofore heen forwarded to you,

In this case it uppenred that the claimant duly flled for war-risk-insurance
benefits prior to July 3, 1931, Subsequent to Marveh 20, 1933, aud while said
cinbin was still pending, the Veternns' Administration advised the plaintifr
that by reason of the passage of the Eeonomy Aet, Publie, No. 2, Soventy-third
Congress, 88 U, 8. . A 717, which repealed ail laws pertaining o % % #
yearly renewable term insurance, further consideration could not he given
to plaintiff's elaim for yearly renewable war-risk term-insurance bencfits.  ‘The
trinl court held that this letter did not constitute a disagreement within the
meaning of section 19 of the World Wi Veterans' Act, as amended July 3,
1950, 38 UL 8, (L AL T01-721,

In reversing the deeision of the trial comr *he Niuth Civeuit Court of Ap-
peals in the deeision above referred to in effoer held that this letter was a
flat denial of the plaintift's claim and constituted o disagreement within the
menning of seciion 19, supra,

If the view of the Ninth Citeuit Court of Appeal is sound, it is obviou~ that
a disagreement came ito existence in all similar eases, at least upon reeeipt
of a tetter from the Veterans' Administration like “he one referred to 21 the
Harris case, and that the World War Veterans' Act terminated npon veeeipt of
stieh Jetter, and a pladntift may not further toll the statute by rearon of laver
action taken by the Veterans' Adminlstration.

While the ruling stated in the Harris euse has not heretofore been suggested
in defense of war-tisk insurance eases, and there is grave doub: whether such
rulivg will he followed in other civenits, it is requested that in all cases where
sult has been instituted subsequent to Marveh 20, 1933, and after veceipt of a
letter slmilar to the one above described, the answer filed on behalf of ‘he
Government containg g plen of the satute of limitations unless it otherwise
appeurs that suit wis senronably commeneed.

Yours very truly,

WiLL . BEARDSLEE, Director,

So that it will be seen that Senator Black’s vather perfect instru-
ment, as it was originally introduced, would be absolutely of no
effect if it is not amended by some such words as this, in the form
of a proviso:

Provided further, the term “denial of claim™ means denlal of the c¢laim
after consideration of its merits,

The jurisdictional side of this whole insurance matter is now
and has been rather a mess, and many relatively small matters are
yet unquieted, but I think it inexpedient to ask the time of this
committee to discuss them, or to ask further amendments to the
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pending measure, except to emphasize that of all of the considera-
tions which have faced us in the difficult question of jurisdiction, the
Gecision of the ninth -cireuit is of the greatest importance. T say
again no man can come into court with his claim or effectively file
a petition nunless this matter is amended as suggested.

Senator Georce. Let me ask you, if this is amended as you sug-
gest, how would that affect, for instance, the LZynch case?

Captain Mitrrr. The Lyneh case was always out of court, hecause
the claim was not filed before the Veterans' Administration until
after the dead line, which was established by Congress as being
July 3, 1931, The present state of the statute of limitations is that
the suit. must. be filed within ¢ years after the happening of the
contingency upon which the action may be based, or within 1 year
after (he act of July 3, 1930,

Senator Groree. So that it is now 1 year?

Captain Mirrer. His claim was not filed, and of necessity, under
the general statute of limitations, his suit must fail.  There would
be only one way to help the Lynch case, and that would be by a spe-
cial enactment of some sort.

Senator La Forrerre. Would this resolution change the statute of
limitations in any way?

Captain MiLier. Not in any way. It would merely provide that
a denial upon which suit must be predicated mmst be a denial based
upon consideration of the merits of the claim, and in no way changes
the existing status of the law and regulations, barring the final
effectiveness of the conclusion of the ninth circuit.  The amendment
suggested here would allow 90 days after mailing notice of denial
in which to lodge a suit.

Senator CoxzarLy. What is the law now? Within what length
of time after the denial is the suit to be brought ?

Captain Mireer. The situation is this—the claim must be filed
before July 3, 1931, Tf it should be filed-—and 1 am speaking of the
Veterans” Administration now—-if it should be filed 30 days before
July 3, 1931, he would have 30 days in which to perfect his petition
and file it.  Tf it had been filed 3 days before July 3, 1931, he would
have only 3 days after the denial.

Senator CoNNarpy. He cannot sue at all until after the denial: is
that right?

Captain Muzes. That is right.

Senator Connarry, That would, of course, amount to extending
the limitation, because under the law e had to sue before the 3d of
Jll]'\' 1931,

Captain Mirrer. He did not have to sue before the 3d of July 1931,
as he has the time that (-lull)sos between the tiling of the claim prior to
that date and the date itself after the denial was given to hin

Senator Connarry. You mean if he filed it 30 days before that
date he would still have 30 days after the denial?

Captain Mirter. Yes; he would have 30 days after the denial.
What constitutes the time of denial has been the troublesome thing.
One court says it is the date of the denial, and another court says it
is another date. ’

Senator ConNarLy. Suppose he filed his suit in 1930, wouid he have
a whole year?
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Captain Mivree. Not file his suity but file his claim. There is a
difference there.  But he would have a year after denial.

Senator Barkrey. Of course, if he filed his elaim in 1930 and it
took 3 vears for the Bureau to pass on it, the Iimitation would not
begin (o run on it

(uptaun Murer, The number of days elapsed after the claim is
filed, for administrative (()I]\!(h'lul]()ll and July 5, 1931, ix added
after the date of denial: so that in case a man filed a (‘lunn in 1930
he would have practieally a year after deninl, no matter how long
the Bureau took to deny it.

If the elaim were filedd as o claim after July 3, 1931, the man woukd
be ont of court in any case.

Senator ConnNarnny, He has to file it befove July 3, 1931, then he
has the same length of time after denial if his elaim has been on file
mth the Burean,

Captain Mgk, That is correct; the only qualification heing the
dlﬂolonw of opinion in the courts us to the regulations of the Vet
erans’ Administration aHowing the additional : s required to mail
a letter from Washington to Iiss last address,

Senator CoNNALLY, buppmo he filed it on the 20th of June 1931,
he would only have 1 day?

Captain Mier. He would have 3 days after the denial,

Senator ConyarLy. Is that in the statutes and if <o, it seems to me
a funny statute?

& uptdm Mieer. Tt is not in the statute: it ix in the regulations
which give the statute effect. If the man had 2 days unlv. and the
4l(-1nul. as tlu- court, in one cirenit says, is at the moment. the document
of denial is signed, then that man, if e was on the west coast,
unless the air mail were usedd, would not be in court at all, whereas
the man who had his potltl()u already prepared nnd lived close by
here, could probably get into court. That situation is exactly what
the Senator is nttmuptnw to cure by allowing 90 days after denial
of the claim, so that the man may get in 111('1'1tm'musly and not be
suddenly assaulted by small technieal pleas of jurisdiction.

Senator Bargrey. You recommend the passage of this resolution
with the amendment you have suggested?

Captain Mincer, We eal‘nost]y Tecommend it beeause it is the Iast
chance the men have.

Senator L Forrerre., Iave you any idea approximately how
many veterans would be affected by this?

(upt:un Mirrer. We have no iden, exe ept to say that probably
by far the majority of the men who file suit do not recover. T think
the Vu(omns Administration can give you the exact figures covering
the last year or so. because the pic ture has vavied t]nmwh the years,
There was a time when it scemed to be the tendency “of juries to

take u crack some way at the Veterans” Administr: ation. The liber-
ality of juries in these cases seems to run in eyeles,  Just now few
cases seem to be won by veterans,

What this does is net to pay a man money but merely allow them
to have judicial inspection of their elaims, as has always been
permitted by statutes since the beginning.

Senator ConnarLy. Why is this resolution made effective as of
July 3, 1930, instead of 1031°

Captain Mirer, There were filed between 1930 and 1981 a num-
ber of claims. Unless it was made July 3, 1930, which was the date
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of the enactment, they would not be cared for. This says, “No
suit shall be allowed under this section unless suit shall have been
brought 6 years after tho claim is made, or within 1 year after the
date of approval of this amendatory act” That act for the first
time attempted to define the terms “claim” and “disagreement.”
These questions have been in doubt in many causes before the court,
and in thus attempting to clarify them it was natural that the Con-
gress would allow an additional year in which to file suits as to
which there has been a question of jurisdiction.

Senator Brack. Mr. Chairman, T would like to say T am perfectly
willing to accept the amendment, and I think it should be in. At the
time I wrote the resolution I knew nothing about the opinion of Judge
Wilbur, beeause it had not been rendered,

T understand that opinion held the denial of the veterans, hased
purely on the Kconomy Act, was a denial of all claims, and therefore
evor_\i veteran who had a claim pending is barred from proceeding
at all,

Of course, the veterans refrained from suing at that time, or many
of them, because they had no understanding that the Supreme Court
would hold that law unconstitutional, but the Supreme Court came
along and held the act unconstitutional insofar as it attempted to
abrogate these contracts, This cireuit court has held, in spite of the
fact the law was held unconstitutional, it would accomplish indi-
rectly what the Supreme Court held could not be accomplished
directly.

Of coure, T would be glad to accept the amendment,

Captain Mirter, Mr. Chairman and members of the subcommittee,
if you please, T would like to have in the record a copy of the actual
opinion of the ninth cireuit, together with a memorandum on it,
which T have prepared on behalf of my Legion commiittee,

Senator Grorer, That may be made a part of the record.

Captain Mirer. The memorandum and the opinion are this:

Before suit may be instituted upon a term or converted insurance confriact
against the Government, it is esgential that a ¢laim be presented to and denied
hy the Veterans' Administration in order for the court to have jurisdietion,
under the provisions of seetion 19, World War Veterans’ Act, 1924, as amended.

The law ayg now written does not specify preecisely when the denial of a elaim
for insurance henefits becomes effective.  Considerable confusion has, therefore,
arisen upon this point.  The United States Cirenit Court. of Appeals for the
Tifth Clreuit, in the ease of United States v. Walker (reported in 77 Fed, 24,
415), held a denfal beear:s « Seetive at the time of receipt of notice of adverse
action, while the United Stue s Civeuit Court of Appeals for the Fourth Cireuit,
in the case of Tyson v, United States (76 Fed, 24, 533), held the denial effective
at the time atninistrative action is' tiken by the Veterans' Administration upon
the claim, irrespective of when the veteran receives notice of ihe adverse action,
and further held as fneffective cortain regulations promulgated by the Admin-
ixtrator of Veterans' Affalrs which suspended the statute of nitntions for the
number of days nsually required for the transmission of regular mail from
Washington to the veteran's address of record.

The Supreme Court of (he United States, when considering the T'yson case
recently declined to pass upon the question of when the denial beeame effective,
as o raling upon this polnt was not essential in its disposition of that case,
This leaves the question still open and the correet answer uncertain, The
question ought to be clearly settled.

There are instances where veterans were not advised of the final denlals of
thelr ¢laims until after the time had already expired in which they could insti-
tute sult under the construction placed upon the Iaw! by the Tyson decision.
Relying upon the regulations promulgated by the Veterans' Administration,
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some suits have been instituted in good faith, and it Is the opinion of the
committee that such suits should be recognized.

It is the opindon of this committee that o uniform period of 90 days aften
denial of claimsg should exist before suit must be filed. The denial should he
effective upon the mailing of notice by registered mail of the adverse decision
by the Veterans’ Administration to the last known address of record of the
vetoran,  This would simplify the matter of the Government proving when
1otice I8 given,

In n recent decision of the United States Court of Appeunls for the Ninth
Circuit, In the case of Harris v. United States (80 Fed, 2d, 612), it was held
that, certain form letters constituted deniald of these claims, which letiers
were written by the Veterans’ Administration to cluimants ndvising them that
further constderation of thelr clalms could not be had,  These letters were as
tollows:

“Recent instructions have been recelved from the Veterans' Administration
at Washington, D, (', concerning claims for yearly renewuble term insurance
or for awlomatic Insurance by veterans of the World War, It is desived to
advise you as follows concerning such claims

“Uphe provisions of the act of March 20, 1933, entitled “An act to maintain
the eredit of the United States Government”, specitically repented all Jnws
dreafting or pertaining to yearly renewnble term insurance exceplt as to cases
wherein eontracts of yearly renewable term insuranee have matured prior to
Mureh 20, 1983, and under which payments have been commenced or in which
Judgments have been rendered in court of competent jurisdietion in any suit on
a contract of yearly renewanble term inswrance or in which judgments may here-
after be rendered in any such <uit now pending,  Umder these provisions fuvor-
able consideration of your claim for benefits under a centract of yearly renew-
able term insurance is baveed and no further actlon in connectlon with your
claim can be taken by the Veterans' Administration,  Undler these cireumstanices
I regret to advise you that further inquiry or corvespondence from you seeking
further consideration of this eluim whl necessartly be of no avail,'”

This lotter was sent only for the purpose of advising veterans that the law
did not permit o further consideration of thelr claims and was not intended
to be o denial of the claim for the purpose of conferring jurisdiction upon the
court for the institution of suit.

However, the court in the Harris case said, in part;

“This Tetter was a flat denial of appellant's claim, e claimed a right to
recover on his policy.  Phe Government denied that rvight, This was a ‘dis-
agreement’ which left the veteran no recourse except in the courts,”

These letters were not intended by the Veterans’ Administration to operate
as notlees of deniuls of these clahng upon their merits, and were mailed without
the Veterans' Administration having considered the merits of such claims,
The reason the letters were sent wis beenuse the Veteruns' Administration
assumed that that portion of Public, No, 2, Seventy-third Congress, which was
Inter held by the United States Supreme Court to be void, was a valid pro-
vision and precluded any considevation whatever of such elaims,  Since the
decision of the United States Supreme Court the Veterans' Administration has
proceeded to consider those claims for the tirst time on their merits, and it
seems reasonable that if there be o disagreement with respeet thereto that the
insured or his beneficiary should have the right to their day in court as well
as all others similarly heretofore situated.

The Harris decision is clearly contrary to the long-established practice of the
Veternns’ Administration nnd the generval body of law reliting {o the necessity -
for adininistrative aetion as a condition precedent to the right to litigation,
It ignoves the extensive machlnery et up in the Veterans' Administration for
the purpose of constdering these claims, and appears to this committee to bhe
unfate to the veterans, It is also contrary to the intent of Congress previously
expressed in House Report No, 874, Seventy-fiest Congress, scecond session, as
follows

“Your committee felt that in view of the fact that the Government has set up
in the Burenn extensive machinery for hearing clalms it was unfair for a
veteran to disregard this matchinery on the basis of the dixallowance of his
cluim by some subordinate hoard and enter suit.”

In general, and summarizing, {1 is the view of this committee, if, ay hag heen
already determined, Congress Is to permit a veteran or his benefleiary to have
his day In court in connection with his claim on his insurance contraet, that
the right to bring and maintain such suit should he exercised in a reasonable,
simple, and direet manner and that no good purpose can be served, beneficial
elther to the veteran or to the Government in hedging about the exercise of the
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right to judicinl inquiry by technical arvtifieial barreiers,  The right and the
means of exercising it should be ¢lear, diveet, and simple, and a vensonable
time should bhe afforded for these claimants to obtain counsel and inftiate
proceedings in an ovderly manner,

Harrig v. United States, No. 7438, Cireuit Court of Appeals, Ninth Circuit,
December 6, 1085, Army and Navy., 51% (60)

Rejection of elaim under war-risk policy by letter from regional director of
Veternns' Administration, stating that claim for beneflts under polley was
barred and that Veterans' Adminlstration could take no further action, consti-
tuted “disngreetient”, giving claimant right to bring action on policy (88 U, M.
C. Al 448, 440¢),

(K. Nomw,—For other definitions of “Dixagree, disigrecment”, see Words and
Phrases,)

Appeal from the District Court of the United States for the Distriet of
Idanho, Eastern Diviston; Charles ¢ Cavanah, judge,

Action by Thomas G, Harrds, an insane person, by Guy Harrls, hix guardian,
agalnst the United States of Ameriea,  Judgment for defendant and plaintift
uppenls.  On rehearing.

Former opinfon afirmed and Judgment of the disteiet court (5 F. Supp. 368)
reversed.

For former opinion, see 76 I, (2) 1010,

A. L, Merrdll and I, Dy Merrelil, both of Pocitetlo, Tdahe, and Jess Hawley
and Oscear W, Worthwine, hoth of Boise, Ldaho, for appellant,

John A, Carver, United States attorney, of Boise, Idaho, Will G, Beardslee,
divector, Bareau of War Risk Litigation, of Washington, D. C,, and Wilbur ¢,
Plekett and Wendall Marbury, Special Assistants to Attorney General, for the
United States,

Before Wilbur, Denman, and IInney, civeuit judges,

Wiitbur, cireuit judge.

During the pendeney of this action on appeal, Congress adopted a joint
resolution (Jan. 28, 1035 (38 U. 8. C. A, par. 446¢)) retrouctive to July 8,
1930, and applying to all pending cases, to the effect “that a denfal of a ¢laim
baxed upon o war risk insarance poliey by the Administrator of Velerans
Affuirs, or any enmployee or agency of the Veterans' Administration heretofore
or hereafter designated therefor by the Administrator, shall constitute a dis-
agreement for the purposes of section 19 of the World War Veternns' Act, 1024,
as amended (U, 8, (. Supp. VII, title 88, see. 443)."  The appeal was heard
hefore Circuit Judges Wilbur and Garrecht, and Distriet Judge Noreross,  After
the submission of the case and before the joint resolution above mentioned wag
called to our attention, a decision written hy Judge Norcross and concurred in
by both cirenit judges was handed down on May 6, 1935, aflirming the judgment
of the lower court dismissing the action. Four days later the opinion was
withdrawn by the court sua sponte and the judgment wax rveversed ((D. C.) b
F. Supp. 368, 370). 'The Government petitioned for a rehearing, cluiming that
the decision was of momentous importance and that it had not had an oppor-
tunity to present its views concerning the effect of the joint resolution, The
appellant replied to this petitfon in part as follows: “That the attorneys for
the appellant believe that as officers of this eourt they owe a duty to the court
to state frankly and fully what they deem the law to be and after due con-
sideration of this matter, and with the highest regard for the opinion of this
court, counsel for appellant desire to state that it dovs not appear to them
that Public Resolntion No, 1 of the Seventy-fourth Congress, approved January
28, 1935, has anything to do with thix eage and has no bearing one way or
another upon it, and thaf, conxequently, the reaxons for reversal given in the
opinion, filed May 10, 1935, were erroncous,”

It appears that both the Government and the appellant were in ignorance
as to the scope and effeet of the opinion of Judge Noreross which had been
withdrawn, becauxe of the clerk, believing that thix wax the intent of the
order of withdrawal had not diselosed the previous opinion, Both parties
assumed, therefore, that this court had based its second opinion upon the
conclusion that the joint resolution per se made a disagreement out of the
correspondence between the Veterans' Bureau and the veterans, The Govern-
ment contended in its petition for reheaving that the purpose of the joint
resolution was to make the adverse rulings of others than the Director in
the Burenu sufficient to eonstitute a disagreement on lehalf of the Govern-
ment, and not to determine what constituted such a disagreement. With this
position we are in full accord.
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In the opinion of Judge Norcross it was assumed for the purpose of the
decision that the letter from the regional director, hereinafter quoted, was
a suthicient rejection of the appellant’s claim to constitute n “disagreement”
as to his right to recover on the policy, but held that this official was not
qualified under the World War Veterans' Act to act for the Director in tinally
rejecting appellant’s claim,  That authority has been since confirmed by the
Joint resolution of January 28, 1935, ‘which ratified the act of Veterany' Admin-
istration at Washington, which It is alleged was acting through the manngey
of the United Mtates Veterans' Admiunistration at Boise, Lduho, in denying
appellant’s claim,  OQur opinion of May 10, 1985, was based upon the conclusion
which had been assunied in the prior opinfon of May 6, 1935, by Judge Norcross
that the letter of the regional director rejecting the appellant’s clafm was a “dis-
agreement” within the meaning of section 19 of the World War Veterans' Act, as
amended (38 U, 8. €, A, par. +£3), The letter referred to reads as follows

“Recent instructions have been received from the Veterans' Administration
at Washington, D. C,, concerning clalmg for yearly renewable term insurance,
or for automatic Insurance, by veterans of the World War, It is desired to
advise you ay tollows concerning such clatims

““The provisions of the act of March 20, 1933, entitled an act to maintain
the credit of the United States Government, speeitleally repealed all laws drafte
ing or pertaining to yearly renewable term insurance except as to cases wherein
contracts of yearly renewable term Insurance have matured prior to March 20,
1933, and under which payments have been commenced on in which judgments
have been rendered in a court of competent jurisdiction in any suit on a eon-
tract of yearly renewable term insurance or in which judgments may here-
alter be rendered in any such suit now pending.  Under these provisions favor-
able consideration of your elaim is barred and no further action In connection
with your claim ean be taken by the Veteruns' Administration. Under these
circumstances T regret to advise you that further inquiry or correspondence
from you secking further congideration of this clnim will necessarvily be of
no avail,) "

This letter was a flat denial of appellunt's claim. e claimed a right to
recover on his policy.  The Government denied that right, This was a “disngree-
ment” which left the veteran no recourse except in the courts. It mattered
not that the actlon of the Veterans' Bureau in denying the claim was based
upon an unconstitutional act of Congress also denying the right,  Judge
Cavanah anticipated the decision of the Supreme Court (see Lynch v. 1. 8.
202 U. 8. 571, 54 S, Ct. 840, 78 L., ed, 1434), Lolding that provisions of the
Keonomy Act of March 20, 1933 (48 Stat. 8), as applied to the vestod rights
of veterans under their policies of insurance, were unconstitutional, but, also,
he held that the rejection of appellant’s claim was not sufficient hecause not
by the “Director or some ene acting in his name on an appeal {o the Director,”
With this view we agreed, but Congress, by its joint retronetive resolution, has
made necessary the reversal of a decision of the district court which was correct
when rendered, This explanation is due the able trinl Judge who rendered the
Judgment herein,

Judgment reversed,

Captain MrrLer. I would also like to submit for the record the
amended resolution, in form in which we recommend. Thank you,
Mr. Chairman.

Senator Groree. That may be inserted in the record,

(The said resolution as amended is as follows:)

To extend the pericd of suspension of the limitatlon governing the flling of sult under
seetion 19, World War Veterans' Act, 1921, as amended

Resolved by the Senate and IHouse of Representatives of the United States
of America In Congress assembled, That in addition {o {he suspension of the
limitation for the period elapsing between the iling in the Veterans' Adminis-
tration of the clnim under a contract of insurance and the denial thereof by the
Administrator of Veterans' Affairs or komeone aeting in his name, the clajimant
shall have Y0 days from the date of mailing notice of suelh deninl within which
to flle suit.  This resolution is made cffective as of July 3, 1030, and shall apply
to all suit now pending against the United States under the provistons of section
19, World War Veterany' Act, 1924, as amended ; and any suit which has heen
dismissed solely on the ground that the period for filing suit has elapsed, but
wherein the extension of the period for filing suit as preseribed herein would
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have permftted such suit to have been heard and determined may be reinstated
within 90 days from the date of enactment of this resolution: Provided, That
on and after the date of ennctment of this resolution, notice of deninl of the
claim under a contraet of insurance by the Administrator of Veterans' Affairs
or someone acting in his name shall be by registered mail directed to the clabn-
ant’s last address of record.  Provided further, That the term “denfal of the
clnim” meang the denial of the claim after consideration of its merits,

Senator Georee, Mr, Brady, is there anything you wish to say on
this matter?

STATEMENT OF JAMES T. BRADY, SOLICITOR, VETERANS'
ADMINISTRATION

Mvr. Bravy, Mr, Chairman and Senators, General Hines has asked
me to come today to answer any question which you may desire to
ask.  We, of course, do not have the defense of these cnsex in the
Veterans’ Administration, as that is in the Department of Justice,

I the Senators would like to ask any questions, I will be glad to
try to answer them.

Senator ConNarLy, What is your view on this bill?

Mr. Braby. OQur report is against the bill of Senator Black, speak-
ing of the Senator’s Eyill alone, as it does extend the statute of limi-
tations as it was contained in the act of July 3, 1930, T state that ‘a
answer to the Senator's inquiry as to why that date was used.

Senator ConNarry., I think T understand; it was because of the
date of the oviginal act.

Mvr. Bravy. Yes, sir; and this does extend the siatute o that ex-
tent, The other point Captain Miller has raised, about the opinion
in_the Iarris case, avises following a question of whether or not a
subordinate oflicial of the Administrator could create a disagreement.
That question was raised in the Frederick cose, and was pending in
the Supreme Court when Public Resolution No. 1 of the Jast session
of this Congress was drafted to overcome it.

Whether the ninth circuit decision will go to the Supreme Court or
whether it will stand, I do not know, That does not involve the
statute of limitations. It is a curative statute, and it might Le
desirable if the Harris opinion is to stand.

Senator Georae. Are there any questions?

- Senator Brack. Yes; I would like to ask Mr, Brady: You are
familiar with the fact the Veterans’ Bureau drew up my resolution 4

Mr. Braby. Senator, T am familiar with it, because I drew it for
you, after appearing before this committee. '

Senator Brack., My recollection is correct, is it not, that the amend-
ment I was about to offer on another bill was held off because it was
suggested the Veterans’ Bureau would favor my resolution?

Mz, Braby. I do not recall the matter of holding off from another
bill, but I do vecall in conpection with discussion of this extra mail-
ing time and the question involved in it, that 1 personally said 1 saw
no objection to it. Thercafter the Veterans’ Administration in re-
porting to the House commitiee on the sume resolution or a resolution
similar to yours, indicated it was a matter for the Department of
Justice, ‘

Thereafter when the bill passed both Houses of Congress and was
presented to the President he vetoed the bill and issued a news veleaso
on it.  Our position now largely follows the course of action of the
President in vetoing it,



14 EXTEND PERIOD FOR TFILING CERTAIN SUITS

Senator Brack. Do you know who gave the information on the
bill to the President on which he based his veto after Congress had
adjourned?

Mr. Braby. I do not know.

Senator (‘onwarny, Is it your attitude you are for the bill, but
because the President is against it you are against it?

Mr. Brapy. My attitude here, representing the Veterans’ Admin-
istration, is that we are opposed to the bill.

Senator Barkrey. Regardless of that, is there any real injustice
that will be done the Government by this extension? T do not want
to embarrass you by asking you a question that might involve you
personally. )

Mr. Bravy. There is this in it, Seuator, the statute of limitations,
as has been explained here this morning, was 6 years, or between
July 8, 1930, and until July 3, 1931, whichever date was the later date,
plus an added time equal to the time the Bureau took to adjudicate
the claim. In addition to that, the Bureau, whether or not they
had the power has added the extra days which it took that notice to
et from Washington to the address of the particular man.

If the man acted promptly upon receipt of that notice, through
his attorney, his case would have been in court, and if he did not act
promptly then he would be too late.

It gets down to this, it seems to mej it is just a question of the
statute of limitations; he is either in or out as the statute stands,

Senator Barkrey, May it not be a fact that because of this brief
period a man has got to be like a cat at a rat hole in order to be
watching for a letter in order that he may not be guilty of letting the
time run by and that some meritorious case may be denied trial on
suit because of a technicality?

My, Brapy. If the statute of limitations may be considered a tech-
nicality, the answer is “Yes,” I think all statutes of limitations pre-
vent hearings on the merits,

Senator Barkrey. 1 grant there must be statutes of limitations in
order that old claims may not pile up in the IFederal Court, but at the
same time a statute depending on the length of time of the receipt of
a letter from the Bureau is not proper.

Mr. Brapy. That matter of the time of receiving a letter from the
Bureau was an extension of the limitation fixed by the statute. For
instance, if a man made a elaim to the Bureau on June 1, 1931, then
the statute said all he would have would be the amount of time
elapsing between June 1, 1931, and July 3, 1931, after the Bureau
had acted. In other words, that was tacked on after the Burean had
acted. Then the Bureau by its own regulations added o that the
4 or 5 days, if the claim was denied, for a Jetter to go to, say, San
Francisco.

Senator BarkLEY. In other words, if it took the Bureau 6 months
to pass on the claim that was added ?

Ir. Brany. Yes; then there was added 30 days’ time of the statute;
and then the Veterans’ Bureaun, in addition to what the statute
provided, added by regulation the amount of mailing time.

Senator ConnarLy. Ordinarily a statute of limitations begins to
ran from the accrual of the action.

Mr, Braoy. Yes, sir.

Senator ConNarLy, Then there was another provision added that
he could not sue at all on his claim until it was denied.
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Me. Brapy. That is so.

Senator Conxarvy. Then it looks to me that the time the denial
was made should be the time the statute of limitations should begin
to run, because if a man had a claim and took 10 years to deny the
claim, he should have time in which to bring his suit.

Senator Brack. Mr. Brady, let us suppose you deny the claim, the
man could not sue until he had his claim denied?

Mr. Bravy. That is right.

Senator Brack, Suppose you denied his claim, and he lived down
in the country, down in Alabama, how many days does he have after
you deny it here to bring suit?

Mr. Braby. 1 will have to add one more element first to make it
complete. First, he should have the time between the time he filed
his claim in the Bureau and that date of July 3, 1931.

Senator Brack. Suppose he filed it the day before?

Mr. Bravy. He would have 1 day by virtue of the statute, and he
would have 3 days for this mailing time from here to Alabama.

Senator Brack. Down in the country, in Alabama, of course, you
know, as a matter of fact that a soldier does not understand that if a
thing reaches there one day they have got to go to town and get a
Inwyer before night.

Senator ConNanry. What T would like to do is to have something
that gives the veteran 90 days after the claim is denied.

Senator Brack. That is what T intend by my Dbill.

Senator ConnNarLy. T do not want to shorten up the other period,
but I think he should have 90 days after the claim is denied before
he has to sue, because he has got to get a lawyer and prepare for his
case,

Senator George. Tle committee will have to adjourn now, and pur-
suant to a general order I am going to ask the clerk to prorate among
the members of this committee certain special bills on which the
reports have come in, and I think it will be necessary for us to meet
next week on several other general bills that are here before us.

What is the wish of the committee on reporting this bill?

Senator BarkrLey. I move we report it favorably.

" Senator Grorce. Report it favorably to the full committee with the
amendments ?

Senator Barkrey, Yes.

Senator Girorqe. That will be done. We will now adjourn untit
some day next week.

(The chairman (Senator George) subsequently received the fol-
lowing statement submitted by Mr. Millard W. Rice, national legis-

lative representative for the Veterans of Foreign Wars of the United
States, which was ordered placed in the record:)

STATEMENT OF MILLARD W. Rick, NATIONAL LEGISLATIVE REPRESENTATIVE FOR
' THE VETERANS OF FoRIEGN WARS OF THE UNITED S1TATES

The Veteruns of Iforeign Wars of the United States does not believe that
veteran claimants of Government insurance benefits should be penalized be-
cause of varying interpretations of/or stringent requirements relative to the
statute of limitations, providing that a claim for such insurance benefits must
have been instituted prior to July 8, 1931, To correet this situntion and the
manifest injustices and inequalities which have thereby avisen, we urge favor-
able action on the provisions of Senate Joint Resolution 200,

We fully concur with the evident intention of the author of {his bill; that
is, that a veteran who has instituted a claim for benefits on his Government
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insurance policy on the grouind that he has been permanently and totally dis-
abled should have a reasonable length of time within which to institute a legal
suit after the official denful of his claim for such insurance benefits by the
Veterans' Administration, Previous witnesses have cited many cases of gross
injustice which have arisen because of varying interpretations by the court
a8 to the date of denial of the c¢laim by the Velerans' Administration and
because of the fact that such a very short period of time elapsed between the
date of such denial and the time before which under the present faw he would
be privileged to institute a legal suit aguinst the United States Government
on such insurance elaims, if any, thut he would be precluded from exercising
that right to institute such legal suit.  All of the cases which have been cited
by the previous witnesses, and which have apparently favorably impressed
the members of this committee, were concerning veterans who did lose their
right to institute such legal suit, and most of whom therefore failed to go
through the futile motion of filing a legal petition or complaint,

I am sure that it Is the intention of this committee that such rights should be
saved for .these men, and therefore I respectfully call to the attention of the
committee that the language of this resolution fails to restore this right to these
men, unless they had gone through the futile action of filing a petition or
complaint which was then dismissed by the court as being outside of the
statutes of limitations.

The bill as now written would restore this right only to those who had gone
through the futile action of filing a complaint which was ruled out by the
court as being outside of the statutes of limitations, and lengthens the period
of time within which such o legal suit may be instituted after official denial
by the Veterans’ Administration as to those veterans whose insurance claims
are hereafter denied.

It would be inequitable to restore this right to those who disregarded the
fact thut the statutes of Hmitations had expired against them and nevertheless
illed a formal petition, if this right ig not also to be restored to those who re-
spected the law and realized that it was impossible for them to institute such a
suit and still be within the statutes of limitations,

Although our organization has taken the general stand that there ought to
be no statutes of limitations as to the claims of veterans for compensation or
other benefits from the Veterans’ Administration, nevertheless we are not at this
time proposing that there should be any further extension of the statutes of
limitations as to these insurance suits, but we do believe that the full intention
of the author of this bill ought to be incorporated in the bill so as to cover all
of the cases which have been cited before this committee, and we therefore
propose that the resolution should read as follows:

Resolved by the Benate and House of Representatives of the United States of
America in Congress assembled, That in addition to the suspension of the limita-
tion for the period elapsing between the filing in the Veterans’ Administration
of the claim under a contract of insurance and the denial thereof by the Admin-
istrator of Veterans' Affairs or someone acting in his name, the claimant shall
have ninety days from the date of the mailing of such denial within which to
file suit. ‘This resolution is made effective as of July 3, 1930, and shail apply
to all suits now pending against the United States under the provisions of
section 19, World War Veterans' Act, 1924, as amended; and any snit which
has been dismissed solely on the ground that the perfod of flling suit has
elapsed but wherein the extension, of the period for filing suit as prescribed
herein would have permitted such sult to have been heard and determined may
be reinstated within ninety days from the date of enactment of this resolution :
Provided, That where the claimant shall, prior to the enactment hercof, have
had a denial of his claim, and was then legally entitled to less than llhl(’t‘;’ days
thereafter within which to file suit and failed to do so, then he shall have the
right to file suit within one year after the passage of this Act: Provided, That
on and after the date of enactment of this resolution, notice of denial of the
claim under a contract of insurance by the Administrator of Veterans' Affairs
or someone acting in his name shall he by registered mail divected to the
claimant’s last address of vecord: Provided further, That the term “denial of
claim™ means the denial of the claim after consideration of its merits.

The additional amendments which we propose to this bill appear in the
language above underlined,

We concur with the purpose of this bill and urge that it be perfected as
above suggested, and that it then be favorably acted upon by your committee
and by Congress, :

(Whereupon, at 12 o'clock noon, the hearing was closed.)
X



