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FISCAL YEAR 1991 CUSTOMS SERVICE BUDGET
AUTHORIZATION AND CUSTOMS USER FEE

THURSDAY, FEBRUARY 22, 1990

U.S. SENATE,
CoMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, 8ursuant to notice, at 9:40 a.m,, in
room SD-215, Dirksen Senate Office Building, Hon. Lloyd Bentsen
(chairman of the committee) presidinlg.

Also present: Senators Moynihan, Packwood, and Symms.

[The press release announcing the hearing follows:)

[Pross Release No. H-6, Jan, 40, 1980)

-BENATOR BENTSEN ANNOUNCES HEARING ON CusToMs SERVICE Bupoer
AUTHORIZATION AND Customs UsiR Fee

WasHiNaTON, DC—Senator Lloyd Bentsen (D., Texas), Chairman, announced
Tuesday that the Finance Committee will hold a hearing on the budget authoriza-
tion for the U.8. Customs Service, and will examine the fosslbllity of a 2-year au-
thorization. The Committee will also consider proposed legislation relating to the ad
valorem customs merchandise processing fee. ..

The hearir& will be on Thursday, February 22, 1990 at 10 a.m. in Room SD-218 of
the Dirksen Senate Office Building.

“This year, the Committee will want to explore the idea of establishing a 2-year
budget authorization for the Customs Service. Providing authorizations for both
fiscal year 1991 and fiscal year 1992 could give the Customs Service better long-term
guldance on the Committee’s intentions, as well as give the Committee a greater

and in setting the agency's budget priorities,” Bentsen said.

Additionallf', the Committee will discuss proposals regarding the Customs user
fee. Current law imposes an ad valorem fee of 0.17 percent on imported goods, the
g:oceeds of which are used to offset the cost of salaries and expenses of the Customs

rvice incurred in commercial operations. As now constituted, this fee has been
found to violate the General Agreement on Tariffs and Trade.

OPENING STATEMENT OF HON. LLOYD BENTSEN, A U.S. SENATOR
FROM TEXAS, CHAIRMAN, SENATE FINANCE COMMITTEE

The CHAIRMAN. This hearing will come to order.

Today the hearings are being held on a subject to which the Fi-
nance Committee returns every year, the authorization of the U.S.
Customs Service. We are delighted to welcome for the first time to
this committee Commissioner Hallet.

Madam Commissioner, the relationship between this committee
and the Customs Service over the last few years has been a pretty

ocky one and a very strained one. Under the last administration,
the Commissioner took the attitude of going it alone; he often made
major changes without consulting with this committee or discuss-

§))
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ing them with trade groups that were very dependent on Customs’
operations,

That kind of responsiveness or lack of responsiveness to this com-
mittee and its jurisdiction is one of the reasons the last year we
passed legislation that the next Commissioner be subject to the
confirmation process. We thought about doing that with you until
we discussed your plans for Customs, and I was delighted to see the
very positive attitude that You had taken.

I must say that the early returns on your stewardship at Cus-
toms are quite encouraging. The business sector tells me that you
have been open to their concerns, communicated with them, and
certainly promised to work closely with them in the future, The Fi-
- nance Committee, of course, expects you to follow up on that very
positive beginning. There are many changes to be made. ,

The recent report issued by Congressman Pickle’s oversight com-
mittee provides a very scathing indictment of waste, mismanage-
ment, and unaccountability by the Customs Service. From the in- -
formation I have seen thus far, I think that Congressman Pickle is
on target. You have some tough challenges ahead of you, but I
know you are ready to take on that task, This committee is certain-
ly more than willing to work with you,

First of all, we need to scrutinize this year’s proposed budget to
assure that you will have the resources that you need to meet the
responsibilities of Customs. The sequester and the pay raise this
gear are causing Customs to cut back on personnel, by more than

00 people and the budﬁet projects even further cuts.

One thing I would like to consider now is a 2-year authorization
for Customs. I want to have your comments concerning that issue.
It seems to me that such authorization would give you more stabili-
ty in Customs, allowing you to do some planning. This committee
would like to avoid the sort of “whip-sawing” that we have seen in
the past and to lay down a marker for some of our priorities.

I would now like to defer to my colleague, the ranking member,
Senator Packwood.

['I(‘i}}e repared statement of Senator Bentsen appears in the ap-
pendix.

OPENING STATEMENT OF HON, BOB PACKWOOD, A U.S. SENATOR
FROM OREGON \

Senator PAckwoob. I will echo what the Chairman said. When I
came into the back room the Commissioner was there and she
asked about Customs uniformity which is an issue that has plagued
the west coast and it is simply an issue where two products, identi-
cal for all practical purposes, are coming at different ports, and
thgy get classified differently, and therefore the duty is different.

learly, where it came into the port with the higher duty classifi-
cation, the importer was very upset and they wanted a quick adju-
dication as to what was the proper duty. You did not want to have
a higher duty in Portland, OR than Los Angeles, CA, If you could"
not get the change, you very quickly had the equivalent of judicial
forum shopping where shippers carrying certain products would
know they would be classified lower in certain ports, and off they
would go to those ports.
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The Commjssioner has done an excellent job. When she asked
had I any complaints about uniformity, I indicated that I had only
one in recent trips to Oregon from somebody I was not familiar
with. But the normal complaints I had had did not come. Of course,
it is standard in politics that if people are happy they say nothing.
So as nobody said anything but this one person, I have to assume
th%y are happy and the comﬁlaints have quit comin%.0

hen she indicated that she had made, what, 12,
a month on uniformity?

Commissioner HALLETT. Totally.

Senator PAckwoob. Totally?

Commissioner HALLETT. In 1 year.

Senator Packwoob. That is an incredible change and I take my
hat off to you and I aprreciate it very much,

- Thank you, Mr. Chairman,
* The CHAIRMAN. Thank you.

Commissioner, it is all yours.

STATEMENT OF HON., CAROL B. HALLETT, COMMISSIONER, U.8.
CUSTOMS SERVICE, ACCOMPANIED BY MICHAEL LANE,
DSPUTY COMMISSIONER, AND WAYNE HAMILTON, BUDGET DI-
RECTOR

Commissioner HALLETT. Thank you very much, Mr. Chairman. I
would like to first introduce two members of our team who have
joined me this morning—our Deputy Commissioner, Michael Lane;
our Budgbet Director, Wayne Hamilton. We are also joined this
morning by Josh Bolten of USTR who is here to discuss any GATT
issues with respect to user fees.

I am particularly aé)preciative of the opportunity to come before
you this morning to discuss our 1991 budget requests for the Cus-
toms Service. The proposal will allow for the current operating
levels across the board to continue, and for selected operational en-
hancements in both commercial operations and enforcement areas.
I want to emphasize that the Customs role in drug intradiction will
be the top enforcement priority.

Mr. Chairman and Senator Packwood, this morning really is a
very sad day for us in the Customs Service because we are mourn-
ing the loss of one of our inspectors who was killed in the State of
Texas this week, in El Paso. He was the victim of a hit-and-run
driver, comin% across the border. I bring this up this morning be-
cause we really forget and many times overlook what a dangerous
ob each one of our men and women have, not only as inspectors,

ut agents, and in so many of the positions within the Customs
Service. We take for granted so often that their job will not bring
them close to harm’s way.

I particularly wanted to bring this to your attention today. Tim
McCragan was a fine young man with\a wife and two children who
" has been a victim of a very serious crime. We are going to be work-

inf very hard to improve our security and procedures to further
minimize the chances for this type of incident.

Mr. Chairman, this being my first time before the committee, I
do want to talk Brieﬂy about how I view Customs, where I see the

0 decisions in
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organization going and the areas in which I intend to concentrate,
particularly early on.

First of all, as I have reviewed the Customs portfolio of activity
through materials and meetings and briefings as well as site visits
during these past few months, it is apparent to me that the last
several years we have seen a Customs Service that has received sig-
nificant support from the Congress. .

This support has translated into much needed strengthening of
the Custom’s commercial operations as well as our enforcement ca-
pabilities. I certainly look forward to a continuation of what has
clearly been a very good working relationship between Customs
and the Congress.

The strengthening of Custom’s commercial operations and en-
forcement cagabilities takes me to the next point—where I see Cus-
toms going. The concepts which underpinned Custom’s early mis-
sion—examining cargo and collecting revenue—served the nation
well for many years. And while these concepts are still in place
today, the Custom’s mission has become increasingly complex.
Every hour of every day in over 300 ports and sublocations Cus-
toms collects fees, taxes and duties ranging from a simple few dol-
lars to multi-millions.

At the same time we must screen passengers and cargo and con-
veyances for illegal narcotics, These activities are part of a multidi-
‘mensional mission which encompasses the enforcement and admin-
istration of over 400 laws, ranging from simple detention of mer-
chandise and major seizures of conveyances to complex investiga-
tions of huge commercial frauds, and major narcotic smuggling
conspiracies.

Built into this multi-faceted mission is an indigenous contradic-
tion; namely the timely facilitation of cargo on the one hand versus
insuring compliance with the law on the other. As this contradic-
tion continues to run its course in these changing times, there are
going to be many challenges for Customs.

It realfl_y seems to me that we can meet these challenges if in the
current fiscal year we are prepared to position ourselves properly,
in the strategic sense, to allow for sustaining our momentum in
commercial operations modernization and narcotics interdiction,
and at the same time taking advantage of those enhancements for
which Customs has worked so hard.

The enhancements of which I speak are automating the entry
Frocessing system, elimination of paper documents, special narcot-
cs enforcement operations, targeting of suspect containers.

These enhancements have been nurtured of necessity. The notion
of necessity takes me to a key point—one which encompasses those
elements which you want to hear about from me: on what I intend
to concentrate in the near term as well as beyond.

First of all, Mr. Chairman, Customs will continue its role as the
lead agency in narcotics interdiction by maintaining effective inter-
diction programs within the scope of its mission, and in coordina-
tion with other Federal Agencies. As long as the flow of illegal
drugs poisons our neighborhoods, Customs will carry out its man-
dated interdiction role by making maximum use of enforcement re-
sougices and continuously fine tuning our narcotics enforcement op-
erations.
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That fine tuning will include a continuation of our efforts to
bring the hlghly successful air and marine interdiction operations
to their maximum performance levels, and a further strengthening
of our canine and C.E.T. team operations. '

The_President has put forth his strategy on the war on drugs.
The Customs Service i1s working closely with Dr. Bennett in imple-
menting the strategy, particularly in heavily trafficked areas such
as the Southwest.

In addition to our lead role in narcotics interdiction, and on an
equal footing, there will be a continued march toward meaningful
improvement of Customs cargo facilitation and commercial oper-
ations mission.

It has been said that the commercial side of the Customs mission
has been short-changed over the last few years. That may or may
not have been the case. But I will tell you that as the new Commis-
sioner, short-changing will not be the case on my watch. This orga-
nization is going forth in consultation and communication with the
trade community and Congress toward a Customs Service which is
prepared to meet the challenges of the next decade, and willing to
accept constructive ideas and input from those commercial inter-
ests who want to contribute.

I sim;f(lfv do not accept the notion that we in the trade communi-
ty should be paralyzed by ﬁridlock simply because we cannot get

- past our respective parochial interests. We can get past our individ-
ual concerns if we are willing to simply put our heads together in
the spirit of cooperation. And I believe we will do just that,

In a commercial environment of just in time inventory concepts,
multi-country sourcing of component products, and a host of other
fast-moving concepts which will call for more flexibility, we are
going to have to be cognizant of each others mandates and con-
straints. I believe anything short of such mutual respect suggests a
short-sightedness which our nation cannot afford and certainly
should not tolerate.

I want a partnership with the trade community which yields
many benefits to Customs. As far as I am concerned, the trade com-
munity has so much to offer in the way of suigestions as thefr live
every day of their lives by the bottom line in the business world. At

.the same time, Customs must have its say because our role is to
enforce and administer the laws of the United States as they
appear on the books today and not as we mi%ht wish they could be.
In this sense if we do not like the laws which exist, Customs and
the trade community must work together to make convincing cases
to change them where appropriate.

In summary, I have heard your concerns about the need to en-
hance Custom’s commercial operations. I agree with you. And as I
have just indicated, I intend to do exactly that.

Mr, Chairman, I want to say in closing that this past year has
been a very good year for Customs on many fronts in the sense
that significant accomplishments have been realized. I would like
to list just a few short examples.

In the commercial area we have increased our use of cargo selec-
tivity which is supported by our automated commercial system; we
have set up systems which link Customs field operations with our
national computer and with Customs brokers and cargo carriers;
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-we have successf‘ull{ implemented a system which allows for bind-
ing rulings and uniform classification of merchandise and we have
imgloemented a major passenger processing plan and an interagen-
¢y border inspection system.

In the enforcement area we have had similar successes. We have,
as an examYle, operation “Winter Night” as a joint Customs/DEA

rogram, utilizing shared intelligence; this has brought about some

mportant drug seizures.

could go on; this is simply to say that Customs has made great
strides this past year. I believe that with your continued assistance
we will be able to continue to build:updn these accomplishments.

In the interest of time I would like to conclude at this point and
ask that miy formal remarks be included in the record.

Mr. Chairman, I appreciate the opportunity to appear before you
today. I will be hapgy to answer your questions.

The CHAIRMAN. Commissioner, we will certainly take your full
remarks for the record. We are pleased to have your statement.

The prepared statement of Commission Hallett appears in the
appendix.)

he CHAIRMAN. In my earlier comments, I alluded to the ques-
tion of a 2-year authorization. In the ;ast, we have seen OMB cut-
ting back on the amount of money and cutting back on the number
of personnel. Then, we have seen the Congress coming back and in-
tervening by authorizing more money and often adding people,
which produced a yo-yo effect in the situation.

What is your opinion regarding to whether or not a 2-year au-
tlluorizf\tég?n would give you more continuity and stability in your
plannin

Commissioner HALLETT. Well I do not think there is any ques-
tion, Mr. Chairman, but what a 2-year appropriation would be ver
beneficial to the Customs Service for planning. From the stand-
point of working with the committees planning period would be
very important, .

I would favor such an idea though. I have not discussed it with
Mr. Darman. I believe, however, that there is some sympathy from
OMB for a 2-year approach and it is something I am hopeful we
might be able to work on with not only you and the committee, but
with OMB as well. :

The CHAIRMAN. It seems to me that you face two different types
of cuts. One of them is a hang-over left from sequester; and then
the other, an absorption of legislated pay raises, such as those we
passed here in the Congress. I question the appropriateness of ab-
sorbing both of these two different types of cuts in Customs.

Would you comment on that?

Commissioner HaLLeTT. Well, Mr. Chairman, we have absorbed.
In fact, the absorption due to salary increases, health benefits, has
put us basically in the hole by an amount in excess this year of $40
million. When we have to absorb those kinds of changes it obvious-
ly requires us to rob Peter to pay Paul.

It is a problem with which we are dealing. We certainly are
making every effort to make adjustments to accommodate our
needs when approgriate. I think from the standpoint of our ability
to continue to do the job we will succeedﬁ and I am certainly very

proud of what has been accomplished in this last year. While it was
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not under my watch, I think that we will see a continuatich and an
improvement in what we have been able to do in some of these
areas—whether it is in our air interdiction, whether it is in our
commercial operations or whether it is in overall drug interdiction.

We are going to work very hard to meet those demands in spite
of absorption and sequestration.

The CHAIRMAN. I notice the 1991 budget calls for cutting out
some 98 positions by contracting out to the private sector, and sup-
posedly savinﬁBSO0,000. The strategy seems to me a subtrafuge on
the part of OMB in trying to take $800,000 out of the budget by
thal means. .

What plans do you have for the Customs Service for contracting
out some of these services?

Commissioner HaLLerr. Well, Mr, Chairman, a number of activi-
ties have been contracted out in the past—such as studies. Some-
times these efforts are more productive. I think the area where we
have been most successful in contracting out has been in ACS8—our
automated commercial system.

We have done a considerable amount of it in the past and would
feel that this is an area where we can successfully continue to do
the contracting out.

The CHAIRMAN. I hope you are right. ‘

Let me speak on one issue that constituents have raised with me,
Since 1977, the Customs Service has a{)plied the same duty for arti-
ficial foliage as they have for artificial flowers—9 percent. I under-
stand that with the Harmonized System, they are now assessing
quite a different duty—a 17-percent duty.

These importers have heretofore relied on this 12-year ruling and
have contracted already for the products to a great degree; now
they cannot pass on those additional costs. I understand that Cus-
toms is reviewing that kind of issue, and I would really like to see
you investigate and correct any problems in that issue. I would ap-
preciate any comments you might have in that regard.

Commissioner HALLETT. 1 appreciate that, Mr, Chairman. Cer-
tainly, I might point out that while the packafe has not come to
me for final review, presently we are indeed collecting duty at the
higher rate, based on the harmonized tariff system and that lan-
guage is, of course, what this is being based on.

e are, however, holding entries open so that if the law is
changed, refunds can be made when appropriate, But in the mean-
time, I am very aware of your concerns and that of many people in
the industry. I do not take it lightly and I am hopeful that we will
lt): able to come up with a satisfactory resolution in the short near

rm, -

The CHAIRMAN. I will look forward to that.

One of the things that perglexes me is that I listen to the state-
ment indicating that we will have 176 new inspectors on the border
g((,)l(') Cust<>lms; then, I believe you are talking overall of a cut of some

people. :

I am concerned about what is happening on the overall staffing
along that border, You mention some cuts by attrition; so, at the
end of a year, will we have a net increase of people along that
border? I am deeply concerned, of course, about drug intradiction,
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amongst other things; however, I want to ensure that we have suf-
ficient people that we do not impede commerce at that border.

We have had an enormous increase in trade with Mexico which
we want to continue to promote. It is beneficial for us and for
Mexico. What happens to the economy on that side very materially
affects us. I have heard for years that old Mexican saying: “Poor
Mexico, so far from God, so close to the United States.” I want to
ctioi everything we can to promote goodwill between the two coun-

ries.

I recall, though, Bob, one of my Mexican friends, also told me,
“The trouble with Mexico is you Texans., You took all that part of
Mexico that had the good roads.” [Laughter.]

Well, that apart, do we have along that border a net increase in
Customs inspectors after the erosion that takes place otherwise, by
attrition? !

Commissioner HALLETT. Mr. Chairman, I am sorry to tell you
tlgat there will not be a net increase. We will be adding 176 inspec-

rs.

The CHAIRMAN. Well, that comes as a great disappointment be-
cause the chance has been hailed as 176 more Customs inspectors
along that border.

Commissioner HALLETT. Along the border it will be an increase.
But there will be a net decrease of, I believe, around 91 positions.

The CHAIRMAN. Where?

Commissioner HALLETT. That will be in various ports.

The CHAIRMAN. All right, .

Commissioner HALLETT. It may be at an airport here or——

The CHAIRMAN. But along the border—you stated earlier there
wouldn't be, but now you have corrected yourself.

Commissioner HALLETT. No, I didn’t.

The CHAIRMAN. No?

Commissioner HALLETT. These 175 positions are designated for
the southwest border.

The CHAIRMAN. I know that. I just want to be sure—and I want
to understand—is there a net increase, and is it a 176 net increase,
along the border?

Commissioner HALLETT. Yes, that is correct.

The CHAIRMAN. Net increase?

Commissioner HALLETT. That is correct.

The CHAIRMAN. After retirement, absorption, and attrition, that
is correct?

Commissioner HALLETT. That is correct. That is our plan. There
are other areas where we will not have and enjoy that same flexi-
bility. And it may be that there will be inspectors taken from one
airport here and another airport there, an m&vbe an entry port,
such as the Port of Long Beach or the Port of New York. I cannot
tell you where all of those changes will be made. But there will not
be an overall net increase in the 5,000-plus inspectors that we
have. There will not be an overall net increase; there will be a net
decrease. But the southwest border will receive a net increase.
 In fact, Texas will receive 50 additional inspectors as El Paso; 26
in Loredo; and 25 will go into Brownsville,

The CHAIRMAN. Good.
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One of the problems is the great increase in drugs coming across
that Mexican border. Some of the estimates I have seen are as high
as 70 percent of cocaine entering the United States coming through
there, and these intradictions are not in grams, but in tons.

Commissioner HALLETT. Yes. :

The CHAIRMAN, 'I‘went%'l tons for one carrier that came across at
El Paso and whom theg nally caught out in California; and there
was another one with 9 tons down in Harlingen. Therefore, it is a
major concern to us. And yet in addressing that problem, we want
to be sure that commerce is not impeded.

Commissioner HALLETT. I would like to just comment on that be-
cause clearly the inspectors that are being added will be carrying
out both roles.

The CHAIRMAN. Of course.

Commissioner HALLETT. This will not be just specific to the drug
enforcement side of the operation,

The CHAIRMAN. I understand. That is why I am trKing to ba sure
it is certain that they will be able to take care of both.

Commissioner HALLETT. Absolutely.

The CHAIRMAN. All right. Thank you,

I defer to Senator Packwood.

Senator Packwoop. Well now I am confused. With all these in-
creases in Texas and the net decreases overall, where are they
coming from?

Com:nissioner HALLETT. Senator Packwood, I honestly cannot tell
you ye 0 !

Senator Packwoob. It is all right if it is Boise. [Laughter.l]

- Commissioner HALLETT. When I made the comment earlier that
we are robbing Peter to pay Paul, unfortunately that is often times
the case. We are obviously trying to meet the greatest demands in
specific areas. \

And again, I think that to back track just slightly, I might point
out that there are other ways in which we are meeting some of
these demands. We have established Operation Alliance along the
southwest border. We certainly are going to work to run our alloca-
tion models for inspection in m‘stection and control in such a way
that we will be able to be as efficient this year as we will be next
year. And we are working very hard to come up with innovative
ways in which we will be more effective with the numbers that we
have to deal with. Because we do, indeed, have a net decrease in
FTE positions of 814,

Senator PAckwoop. I can understand partially and we all gener-
alize from experience. Like, I am running my Senate office with
fewer people than I had 10 years ago, but that is because of com-
puters and printers and things that allow us to make our produc-
tivity much better. If that is what you are telling me, I can under-
stand it. If there is a net decrease in the f)hysica act of inspecting,
I am not sure I understand. Unless, as | read your statement, so
much more of this is being done on an automated basis that you
can do more with fewer peogle.

Commissioner HALLETT, You know, that is interesting because
that is basically the point I would make. And yet I think that there
is a very convincing and interesting study that Treasury has done

-
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in which they showed that ACS has actually eliminated the need
for 6,500 people. That is very significant.

We have spent——

Senator PAckwoop. All in Customs.

Commissioner HALLETT. In Customs—in the Customs Service.

Senator PAckwoob. Is that right.

Commissioner HALLETT. It has taken up the slack.

Senator PAckwoop. Who did this study?

Commissioner HALLETT. The Treasury Department. I would be
happy to supply the committee and you with a copy of that. In ad-
dition to that, I think it is important to point out that we have
spent $150 million on our ACS system; and, in fact, of that amount
of money, we, I think, have gotten much more—maybe as I should
say the old slang term—‘Bang for the Buck” than anyone ever
dreamed would be possible.

This isn't to say that it solves all of our problems. But it certain-
ly is making a significant difference in these times.

Senator PAckwoob. I would like to see this. I am inclined to be-
lieve it. But I would like to see it as good evidence to use as an
example of the Government holding the line in terms of personnel
that must be done with automation.

Thank you, Mr. Chairman.
f'l[T}]le information referred to above is retained in the committee
iles.

The CHAIRMAN. Thank you.

Senator Symms?

OPENING STATEMENT OF HON. STEVE SYMMS, A U.S. SENATOR
FROM IDAHO

Senator Symms. Thank you, Mr. Chairman.
Welcome to the committee.
Commissioner HALLETT. Thank you, Senator.
~ Senator Symms. I have been concerned, I think as you know,
with the petroleum industry’s inability to obtain duty drawback
when they export drawback eligible product. This came about as a
result of Customs Service Directive 88-1. So as a result of that I
introduced a bill, S. 1648, which speaks to and would cure, this
problem. I intend to pursue the adoption of this legislation at the
first opportunity. '
have encouraged the petroleum industry and Customs to
ursue a resolution of the issue to enable the customs service to
issue the drawback, being claimed only on drawback eligible re-
fined products. The petroleum industry needs to be assured that
the procedure is not so complicated as to make compliance either
im[practical or totally impossible. )
“would ask that the rest of my statement on this subject be in
the record.
The CHAIRMAN. Without objection. ,
[’I“ihe ]prepared statement of Senator Symms appears in the ap-
pendix.
Senator Symms. But I would like to ask one question on that.
Have you received a IVYroposal with respect to CSD 88-1 from the
petroleum industry? My understanding of that proposal is that the
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industry would forego drawback claims for a month to establish a
pool of drawback eligible product. This would ensure Customs that
any refined product exported during the subsequent month does
qualify for the drawback.

Now you may not want to answer this right now. If you do have
it, I would love to have the answer on the record. If not, I would
hope you could provide for the record what your response will be or
has been to the industry.

Commissioner HALLETT. Thank you, Senator Symms.

There have been several meetings on this issue with the indus-
try. We have several submissions from them. I believe we are wait-
ing for one additional submission. But certainly we do intend to
meet with them again and we will meet as needed. Once we have
that additional submission I believe we will then be in a position to
go forward.

I would like to be able to respond to that on the record after we
have had that additional submission and would certainly be happy
to meet with you on it. -

The information appears in the appendix.]

enator Symms. Okay.

I thank you very much. I appreciate that and I appreciate your
concern. I hope we can work it out. It would probably be a reasona-
ble way to do it. -

Mr. Bolten, if I could direct one question to you.

The CHAIRMAN. I wonder if we could let Mrs. Hallett go.

Senator Symms. Certainly.

The CHAIRMAN. And then we will let Mr. Bolten testify.

Senator Symms. Oh, he has not yet testified. I am sorry, Mr.
Chairman. I apologize.

The CHAIRMAN. Commissioner, we are very pleased to have you.
Thank you. I know your other responsibilities, and we will let you
go if you would like. .

Commissioner HALLETT. Mr. Chairman, thank you very much. I
appreciate so much the opportunity to appear before the committee
and to work with all of you.

Thank you.

The CHAIRMAN. Thank you.

We are very pleased to have with us the General Counsel for the
Office of the U.S. Trade Representative, Mr. Bolten.

Mrs. Hallett, I have been advised by staff that Senator Heinz has
some written questions which we will send to you or provide you;
and we would like an answer for the record.

[The questions appear in the appendix.]

Commissioner HALLETT. We will be happy to provide that.

The CHAIRMAN. Thank you.

Commissioner HALLETT. Thank you very much.
b"I‘ll‘)e CHAIRMAN. Mr. Bolton, we are very pleased to have you

ack.

STATEMENT OF JOSHUA B. BOLTEN, GENERAL COUNSEL, OFFICE
OF THE U.S. TRADE REPRESENTATIVE

Mr. BoLTEN. Thank you, Mr. Chairman. I appreciate the opportu-
nity to comment briefly on the administration’s proposal with re-
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spect to Customs users fees. You have prepared testimony from us
that goes into detail on this issue. You also have a formal bill sub-
imtted by the Treasury Department, so I will just summarize brief-

The current Customs user fee expires on September 80 of this
year. The administration considers it appropriate that importers
contribute to the cost of necessary Customs services and therefore
proposes that the fee be renewed. We are also proposing a number
of modifications to the structure of the fee in order to bring the
U.S. into compliance with our GATT obligations.

Two years ago, Mr. Chairman, the GATT adopted a dispute set-
tlement panel report finding our fee GATT inconsistent in some re-
spects—principally that the fee had not been limited in amount to
the appropriate costs of the services provided. The fee had been set
at a level that offset not only Customs commercial operations but
also the cost of some operations not directly related to merchandise
processing; and the fee had also offset some costs of processing of
imports that were in themselves exempt from the fee.

The administration has sent up a proposal which addresses each
of the defects identified by the GATT panel. It is a proposal that is
gsimilar in most major respects to one that was included by the
Ways and Means Committee in last year’s House Budget Reconcili-
ation Bill that was ultimately not adopted. The details of our pro-
posal, Mr. Chairman, are in my prepared testimony and in legisla-
tion. '

Briefly, the modifications that we are proposing would bring the
fee much closer to the cost of the actual services rendered and
}vould not be used to fund processing of imports not subject to the
ee.

Mr, Chairman, I will close by emphasizing the importance that
we attach to bringing our fee structure into compliance with our
GATT obligations. USTR and the administration very much appre-
ciate the efforts that you and Senator Packwood and other mem-
bers of the committee made last fall in bringing our Superfund law
into compliance with our GATT obligations. That move has—and 1
think the move of amending the Customs user fee in the way the
proposal would—pay important dividends in ensuring that our
trading partners comply with GATT rulings against them:—

I would be pleased to take your questions.

The CHAIRMAN. Regarding the replacement for the merchandise
processing fee, the ad valorem approach to it, which I understand
is supported in general by the administration, and establishes a
minimum and a maximum, but lowers the fees somewhat, overall.

Mr. BoLteN. That's correct.

The CHAIRMAN. You are telling me that you think that proposal
is in compliance with GATT? We have no problems with respect to
that? Is that correct?

Mr. BoLteN. That is correct, Mr. Chairman. We think it would
bring us into compliance with the GATT panel report. There are a
number of ways of skinning the cat, some look better from the
GA’{{‘T perspective than others, but we think this one does the
trick.
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The CHAIRMAN. Well, this plan is very different from the House
suggestion last year in reconciliation. Why is this one better than
the House version?

Mr. BoLTEN. It is better than the House version in several re-
spects—the principal one being that the House version had no min-
imum fee-and therefore had to have a higher maximum fee. What
the proposal that was sent up recently by the Treasury Depart-
ment does is, bring the level of the possible charge into a smaller
range so that the level of the fee more closely approximates the
cost of the processing.

The CaairMAN. Thank you.

Senator Packwood?

Senator PaAckwoob. Joshua, take off your USTR hat now and
gretend ust for example you were one of the staff counsel to the

enate Finance Committee and you were asked if a Customs user
fee is good trade policy at all. How would you answer?

Mr. BoLreN. Well, Senator, you are recalling halcyon days and
m{ USTR hat is now surgically attached. [Laughter.] '

may have some difficulty.

From the trade policy perspective, the current fee is on balance a
net negative because it has been found inconsistent with our GATT
obligations and it is causing us the problems attendant with that.

I think that our proposal brings us at least into the neutral
range on a trade policy basis, maybe into the positive. If we have a
fee that is both GATT consistent—and we think our proposal is—
and that does not in itself pose any barrier to trade—and we think
this fee is small enough and simple enough that it does not pose a
barrier to trade—then we are in the neutral region from a trade
policy perspective.

If in addition the fee helps guarantee that the Customs Service

ets the necessary funding to perform its functions efficiently and
in a way that really lubricates trade, then from a trade policy
standpoint the fee, in fact, may be a net plus.

Senator PaAckwoob. Good answer. Thank you.

The CHAIRMAN. Senator Symms?

Senator Symms. Thank you, Mr. Chairman.

Joshua, I have conveyed to Ambassador Hills a concern I have
about the problem with respect to the Japanese and wood products.
Has there been any progress made on that? Are the Japanese
aware from your negotiations of the problems that they may face
within the Congress if we cannot come to some accommodation?

Mr. BoLTEN. Senator, I think they are. The administration is well
aware of the concerns that you and Senator Packwood, Senator
Baucus, the Chairman, a number of members, have expressed
about wood products exports to Japan.

Since this issue was identified as one of the Super 301 priorities
last May, we have been involved in regular, intensive discussions
with the Japanese. I do not want to say that we are over the hump,
but we are optimistic that we will be able to get some good results
out of those discussions. There is a team, in fact, in Japan right
now as we sreak, talking with the Japanese about wood products
issues as well as a number of others.

Senator Symms. If we could go back a moment to Senator Pack-
wood’s question about fees. It is my understanding that there has
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been a fee imposed on the import of silver and gold bullion, which
minded in the United States and refined in Canada, and it is a per-
centage of the value. It has the problem of distorting the market
because as you know there is a single world-wide price for gold and
silver bullion.

Are we still imposing this distortion today or does your proposal
correct it?

Mr. BoLTEN. Senator, if I understand the question, the concern
may be the way the current fee is structured. There is a 0.17 per-
cent fee assessed on any imports of bullion into this country with-
out any maximum. In other words, if it is a $100 million ship-
ment—1I will not try to do the math—but you could have a rather
latr'Ige fee assessed on what is, in fact, a relatively simple import.

he proposal that came out of Ways and Means would cap that
fee, as would the administration’s proposal that is before you now.
Our proposal would be to cap it around $400. So that if there were
an importation of a million dollars in gold bullion you would not be
paying thousands of dollars in import processin% fees; the maxi-
mum you could pay on that transaction is $400. The distortion that
I believe you were referring to would be eliminated by both the ad-
ministration’s proposal and the Ways and Means proposal.

Senator Symms. Thank you.

Thank you very much, Mr. Chairman.

The prepared statement of Mr. Bolten appears in the appendix.]

he CHAIRMAN. Thank you.

Mr. Bolten, Senator Rie?le will have a written question for you
for the record that we would appreciate having.

[The question appears in the appendix.]

The CuairMAN. Thank you. We have no further questions.

Mr. BoLTEN. Thank you, Mr. Chairman.

The CHAIRMAN. Next we have a panel consisti]x\mf of Mr. Kenneth
Kumm, Chairman of the Joint Industry GrouEp; r. Robert Tobias,
National President of the National Treasury Employees Union; Mr.
Sigmund Shapiro, Chairman of the Legislative Committee, The Na-
tional Customs Brokers and Freight Forwarders Association; Mr.
Peter Handal, the Chairman of the Trade Policy Committee for the
American Association of Exporters and Importers; Mr. James
Gordon, Director of International Relations for the Airport Opera-
tors Council International; and Mr. Richard Norton, Director of Fa-
cilitation for the Air Transport Association.

Gentlemen, we are gleased to have you with us. Mr. Handal, we -
will start with you and work our way across the board. I would ask
that you limit your comments to 5 minutes, each of you; then, we
will take your entire statement for the record. That will give us
some time to ask questions.

STATEMENT OF PETER V. HANDAL, CHAIRMAN, TRADE POLICY
COMMITTEE, THE AMERICAN ASSOCIATION OF EXPORTERS
AND IMPORTERS, NEW YORK, NY

Mr. HANDAL. Thank you, Mr. Chairman.

My name is Peter Handal. I am President of Victor B. Handal
Company which is a manufacturer and importer of children’s wear-
ing apparel and accessories. I appear here today as Chairman of
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the Trade Policy Committee of the American Association of Export-
ers and Importers.

We are a national organization of over 1200 members engaged in
all aspects of international trade. Our members are importers, ex-
porters, shippers, brokers, forwarders and others that interact daily
with U.S, Customs, making us, I believe, one of the closest observ-
ers of Customs operations. ' -

I would like to add my second to your praise of the Commission-
e}'f’g openness and her very cooperative attitude since she has taken
office.

The purpose of our testimony is to state loudly and clearly that
we are opposed to the user fees. We feel that they are bad fiscal
policy and bad trade policy for three reasons. First, the user fees
are fundamentally not fair in this instance. Second, they are not
consistent with our international obligations. And third, they are
not cost effective. -

First the issue of fairness. To us a user fee is a fee paid for the
voluntary use of a good or service designed for individual benefit.
An example of a good user fee, one that we would have no objec-
tion to, ones that we are paying now, are charges that we pay for
personnel overtime, for example, or charges for placing a Customs
employee on business premises. .

But the user fee in question is little more than double taxation
for Government mandated services. It is analogous to charging a
taxpayer a fee for filing an income tax return or for paying income
taxes. The functions of the Customs Service are required by law
and are carried out for the general welfare. It is simply not fair, in
our opinion, to make us Gpaa:qg tax on these taxes.

We agree with the GATT panel report of November 17, 1989
which found that U.S. user fees imposed for the regular importa-
tion of merchandise were “‘simply taxes on imports’ and as such
were inconsistent with the fundamental principles of GATT.

Our second point is that the user fee is not GATT consistent. Our
written testimony goes into this in great detail. Our view is basical-
ly that Article VIII, which calls for a reduction of fees and charges,
is violated; that the MFN clause—the Most Favored National
clause—of GATT is violated because the user fee applies to some
countries and not to others; and also that the user fee will result in
overcharging on nonexempt imports. If this problem is corrected,
then the amount of money collected from the user fee goes down
considerably.

But lastly, we interpret the GATT panel ruling as stating that
any user fee is an ordinary tax on imports and, therefore, inconsist-
ent with GATT.

Our third point is that the user fee will not raise the net
amounts that are expected. That there are secondary effects that
- must be taken ints account. For example, there are transaction

- costs. Businesses have a cost in paying the user fee. Customs bro-
kers have costs in collecting the users fees. These costs either
reduce our groﬁts—in which case we pay less taxes to the Govern-
ment—or they are passed on—in which case we end up on the
margin doing less business, which then reduces the taxes paid to
the Government.
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The Government itself has costs to collect the user fee. The U.S.
Customs Service has a separate office and staff that deals with the
user fee and it is probably reasonable to conclude that whatever
the cost of the private sector, that the cost of Government is some-
what more for this processing.

More than that, the user fee itself is either absorbed by U.S.
business, which reduces our profits and therefore the taxes that we
end up paying to the Government or it is passed on to the con-
sumer in higher prices which reduces the amount of imports which
in turn reduces the amount of duties and the user fee and the
taxes that are collected.

Also we would make the point that if the user fee is ultimately
found to be GATT illegal that GATT can then sanction compensa-
tion which would lower the exports and the profits of the exporters
and the taxes that the exporters would pay, and incidentally in-
crease the trade deficit. And also on the other hand if the user fee
is designed so it is acceptable to GATT then we are open to other
countries imposing the same tax on us and then the whole process-
ing of this logic goes through—the exports would be lower, the
profits would be lower, the taxes would be lower, and so on.

In other words, we think that there are many second effects
which will offset the monies initially collected in the user fees by
literally hundreds of millions of dollars.

In summary, Mr. Chairman, we feel that the user fee is not fair,
that it is not compatible with GATT, that it is not cost effective;
and we would basically ask you to pull the plug on the user fee and
let it die a peaceful and a well deserved death.

Thank you, Mr. Chairman.

The CHAIRMAN. Other than that you think it is all right?

Mr. HanpaL. Yes, absolutely. [Laughter.]

The CHAIRMAN. All right.

[The prepared statement of Mr. Handal appears in the appendix.]
lThe CHAIRMAN. All right. I think you made your position quite
clear.

Mr. Norton.

STATEMENT OF RICHARD E. NORTON, DIRECTOR OF FACILITA-
TION, THE AIR TRANSPORT ASSOCIATION, WASHINGTON, DC

Mr. NorToN. Thank you very much, Senator Bentsen. My name
is Richard Norton andy I am director of facilitation for the Air
Transport Association. ATA represents most of the major sched-
uled air carriers in the United States and provides service between
the United States and more than 80 other countries.

We appreciate this important opportunity to discuss ATA’s views
on whether or not Customs can provide adequate staffing at inter-
national airports, in terms of both passenger and cargo inspection.
After listing to Commissioner Hallett’s statements this morning,
the industry is not just concerned, we are convinced that the levels
specified in the administration’s 1991 budget are going to further
aggravate serious congestion that we are experiencing at these air-
ports, cause unnecessary disruptions for travelers and make air
travel in general less efficient. -
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Normally when we face these circumstances there are three
courses of action that are recommended. One is simply to demand
an increase in appropriations; another, to seek an increase in user
fees; or third, as Commissioner Hallett put it, trade off, rob Peter
to ?e}y Paul—diminish services for the sake of presence or trade off
facilitation for enforcement.

ATA is making none of these recommendations. What we are
asking is that consideration be given to changing the structure of
the fee account, ezpecially on the fee collected from international
air passengers, and provide that that money goes directly to serv-
ices at the airport.

As I said, this situation is getting critical. There has been an
over 40-percent increase in international air travel to the United
States just since 1986. It is a phenomenal increase and it is all
coming through the same facilities that were in existence then.
Customs described their innovations and we fully commend them
on what they have tried to do: seYarating flights into high risk/low
risk categories; developing profiling techniques to separate good
passengers from bad ones; computerizing the admissions process.
All of these are notable efforts. But they simply cannot keep up.

This traffic is coming into the major ports of entry. It is starting
to come into new ports of entry that are being developed to com-
pensate for this congestion. And now the De{)artment of Transpor-
tation has announced a new policy which will enable a virtual mul-
tiplication of the routes to the United States and again increase
the demand for new facilities, more Customs officers. With a 814
net position decrease in fiscal year 1991 for Customs, they are not
going to come out of the land border. We know in the air industry
exactly where they are going to come from: they are going to con-
tinue to come from the airport staffing levels.

The 1985 COBRA legislation allowed the collection of $5 from
each passenger traveling to the United States. The enabling lan-
guage of that statute specifically provides that Customs should give
adequate service to the passengers at these airports at no cost to
the airlines or the passengers. Despite this clear language, right
now those user fees are solely going to paying for the overtime of
Customs officers at the land borders and airports, or to provide for
the expenses of stationing officers overseas, such as the Canadian
pre-clearance sites.

There remains $35 million in unspent excess in this account that
is not utilized per year. While that money sits there, the airline
costs go up because passengers simﬁly cannot move through the
system. The airlines contribute, or the airline passengers, over 70
percent of the $150 million that is collected, yet we are watching
the d[fositions slowly erode at these airports. Again, a net decrease
predicted of 814 positions. :

We recommend that the committee take action to rectify this in-
adequacy and direct that the $35 million be spent on positions, or
equipment, at the airports which will dig us out of this hole. Again,
this would have no effect on appropriations.

Turning to the fees on commercial cargo shipments, we feel ver
strongly that the charges, particularly on informal packages whic
currently escape any sort of charges, will have a demonstrably nef-
ative effect on trade. A fee is contemplated that we have been told
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will range anywhere from $13 to $25 to ship a small package. This
is in addition to the normal shipping costs. This is going to deter a
lot of people from using small package delivery services. Aunt
Hilda is simply not going to send Johnny a teddy bear for Christ-
mas if it is going to cost $25 to do so on top of normal charges.
That service will not just cease expanding, it will actually decrease
if people sense that this charge is exorbitant.

In conclusion, ATA asks that the committee give immediate at-
tention to both of these matters. Our suggested modifications to the
user fees are critical to the healthy growth of the air transport in-
dustry, yet will not require any increase in appropriations, as I
said. Additionally, the changes we have recommended will provide
a taniible benefit to the traveling public and serve to encourage
growth in international trade and tourism.

Thank you, Senator Bentsen and the committee, for this chance
to comment.

The CHAIlRMAN. Thank you.

[The prepared statement of Mr. Norton appears in the appendix.]

The CHAIRMAN. Mr. Tobias.

STATEMENT OF ROBERT M. TOBIAS, NATIONAL PRESIDENT, THE
- NATIONAL TREASURY EMPLOYEES UNION, WASHINGTON, DC

Mr. ToBias. Thank you very much, Mr, Chairman, for the oppor-
tunity to once again appear.

I start, Mr. Chairman, with the proposition that the U.S. Cus-
toms Service is an Agency in crisis. The 2-year investigation that
was recently conducted by the Oversight subcommittee of the
House Ways and Means Committee has revealed some serious prob-
lems contrary to what you have heard earlier this morning.

For example, the subcommittee has found that most %.S. Cus-
toms Service management decisions are made without supporting
data or analysis, that the U.S. Customs Service has violated Feder-
al spending laws, that the U.S. Customs Service automated com-
mercial system—which was the focus of one of your questions, Sen-
ator Packwood—has very serious flaws. ‘“‘Because the system was
hastily assembled and rushed into service without adequate docu-
mentation and testing, the automated commercial system is in con-
stant need of corrective reprogramming. In addition, numerous
manual processes continue to be required to augment the system.
In many cases manpower and system limitations combine to create
service gaps. The subcommittee recommends that Customs com-
pletely review the design of the system to avoid potentially cata-
strophic situations in the future.”

‘The subcommittee also found the U.S. Customs Service account-
ing controls which were neglected for years are in total disarray;
that the U.S. Customs Service cargo examination program is misdi-
rected and inefficient; U.S. Customs Service seized property pro-
gram loses money and is mismanaged. U.S. Customs Service cannot
ensure that it is properly enforcing anti-dumping and countervail-
ing duty orders issued by the Department of Commerce.

These problems that I identify are not new. NTEU and the trade
community has identified most of these problems over the past sev-
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fral years. Customs must now address itself to cleaning up its prob-
ems.

Mr. Chairman, Congress is considering a 2-year authorization for
the U.S. Customs Service. We support this approach under the fol-
lowing circumstances: First, that Congress enact some specific
standards of service. We think too long Customs has been adrift.
For example, we would propose that air passengers be cleared
within 45 minutes of arrival; that 8 percent of the containerized
cargo——

The CHAIRMAN. Does that include luggage?

Mr. Tosias. Yes, if you can find it.

Eight percent of the containerized cargo occur instead of the cur-
rent 4 percent; and that no more than 35 percent of the formal en-
tries be bypassed whereas now 50 percent are bypassed.

Second, we suggest that Congress require the preparation of a 5-
year plan—how Customs is going to right itself over a specific
period of time. Appendix A to my testimony has some specific sug-
gestions in that area.

Third, Congress should seriously consider a 2-year authorization
and appropriation so that OMB cannot thwart congressional will.

And I might point out, Mr, Chairman, that right now the Cus-
toms Service is 1,100 positions below what was authorized for 1990,
not 314. The 314 were calculated after some 800 were already
eliminated—unfilled positions. So a new base line was created for
1990 to calculate the 314. We are 1100 positions short from what
was authorized for 1990.

If you take a look at Table 3, Mr. Chairman, that is attached to
my testimony, you can see from 1972 through 1992 where Customs
has allocated its resources between inspectors, import specialists
and so forth, and where we are short and why we are short.

We urge, Mr. Chairman, for 1991 a restoration of the 1100 posi-
tions and 550 new ones—300 inspectors and 250 for import special-
ists. We suggest for 1992 an additional 1,000 positions—200 inspec-
tors and 100 investigation patrol officers for the drug war, 50 spe-
cial agents, and 650 for commercial operations.

Mr. Chairman, we believe that the commercial operation func-
tions needs these additional resources. The anti-dumping and coun-
tervailing duties have increasing 562 percent between 1984 and
1989. The number of entries have increased 200 percent since 1984
and nearly doubled in 1989 alone. That is reflected in the chart on
Table 7 that I have attached to my testimony.

We think that with that kind of increase it is really necessary
that we have people to examine the goods. If you look at that Table
7 you can see that only 650 percent, as I say, of the material is ex-
amined; 50 percent is bypassed—some 1.5 million dutiable entries
come into the United States are never examined at all by Import
Specialists. We think there is a lot of gold in them there hills if
that cargo was examined.

The CHAIRMAN. Thank you very much.

[The prepared statement of Mr. Tobias appears in the appendix.]

The CHAIRMAN. Mr. Gordon.
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STATEMENT OF JAMES K. GORDON, DIRECTOR, INTERNATIONAL
RELATIONS, THE AIRPORT OPERATORS COUNCIL INTERNA-
TIONAL, WASHINGTON, DC

Mr. GorooN. Thank you, Mr. Chairman. The Airport Operators
Council International is pleased to be able to express its concerns
to the committee this morning.

Each year we come before the committee to ask for more re-
sources for staffing and for sufport for new procedures to relieve
the constraints of what is really very insufficient Customs inspec-
tion staffing. Now, with 38 million persons entering the United
Stgtgeslby air, the lack of Customs inspectors at airports has become
critical.

Mr. Chairman, as you know, many American cities are seeking
their first international air services and others, including maflor
airports in your home State and that of Mr. Packwood are working
very hard to expand their links to the important international
markets, This year none of those cities that are seeking newer, ex-
panded air services will be successful, unless the Customs Service
takes inspectors away from other cities that also need them.

The Customs Service has about 922 inspector full-time equiva-
lents at airports. And even with the expenditure of tens of millions
of dollars in overtime pay, passengers and airlines are still subject
to hours of delay and Customs must continue to deny landing
rights for new airline services. We judge that, from the overtime
and from the delay factors, Customs needs about 450 new inspec-
tors, about half again as many as they have at the airports, to
meet the current levels of demand for inspection of passengers and
cargo and aircraft.

e would like to address the issue of user fees as well, in par-
ticular, the so-called COBRA user fees which will also expire at the
end of this current fiscal year. Although we originally opposed
these user fees because we doubted that the funds would be used
for improved Customs processing, we ndow favor reauthorization of
the eight user fees if there are legislative safeguards imposed.

We believe that the user fees could provide some 300 of the
needed new inspection positions. We very much feel that the legis-
lation should allow use of the inspection user fees for salaries, as
well as for overtime costs and preclearance costs. We feel that the
Customs Service has a poor record of controlling funds and report-
ing on their use, and we urge you to provide for maintenance of
separate and transparent accounts for the user fees and to require
strict and complete accounting by the Customs Service both to Con-
gress and to a public advisory body.

We are concerned that as the user fees are applied to inspections,
the regular program funds for inspection staffing will be reduced in
equal measure, leaving the international transportation system
and our trade and commerce in the same difficulties as before. So,
we urge you to either earmark or in some other fashion establish a
base level of services at existing and new ports of entry, to prevent
the reduction of staffing not covered by the user fees.

We are also asking that you help the Customs or call for the Cus-
toms to establish a user fee public advisory body to oversee the op-
erations of the Customs Service and their adherence to service
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standards. We believe that with the user fees, Customs could be
more effective at its inspection and enforcement roles.

We very much support the Customs Service efforts to update and
automate its passenger and cargo inspections. The airports provide
and modernize billions of dollars in inspection facilities used by
Customs. We are moving ahead of the government agencies to try
to secure the widespread use of machine readable documents and
automated passenger information.

We believe that Commissioner Hallett has fostered a-new climate
of cooperation between Customs and the industry, and has support-
ed her staff in trying to meet the needs of international air trans-
portation. We are very much encouraged by her positive attitude
and we look forward to working with her and her staff. We hope
you will support her with the resources and the authorizations that
she needs.

Thank you, sir.

The CHAIRMAN. Thank you very much.

[I'g‘he prepared statement of Mr. Gordon appears in the appendix.]

he CHAIRMAN. Mr. Shapiro. :

STATEMENT OF M. SIGMUND SHAPIRO, CHAIRMAN, LEGISLATIVE
COMMITTEE, THE NATIONAL CUSTOMS BROKERS AND
FREIGHT FORWARDERS ASSOCIATION, BALTIMORE, MD

Mr. Suariro. Thank you, Mr. Chairman. Once again, it is a privi-
lege to appear before you, Mr. Chairman. The National Customs
Brokers and Freight Forwarders Association has testified before
this committee many times.

I am Sigmund Shapiro. I am president of Samuel Shapiro & Co.
in Baltimore. I serve as chairman of the association’s legislative
committee.

Customs brokers and forwarders are at the very hub of our
import and export commerce. We see impediments to trade as
threats not only to our industry but also to our Nation’s well being.
And facilitation of the flow of cargo is our salvation. We support
the fair and enforcement of all the laws that are on the books, but
oppose regulatory barriers that are spawned by ignorance, bureauc-
ra% and mischief.

e, therefore, are highly pleased—in fact, delighted—with Mrs.
Hallett and the new look at Customs. The very positive influence
that she has exerted is a breath of fresh air in our dealings with
the Customs Service. She fully appreciates the hard times that the
trading community has experienced and is trying hard to rectify
the damage done. We at NCBFAA have worked with Customs for
many years. ‘We have ad hoc meetings and we are now receiving
requests for our advice on certain technical matters that she is lis-
tening to. We know that we will not agree with everything she
does, but we do know that we will be able to actively engage in a
mutually beneficial dialogue.

As you know, Mr. Chairman, Congress’ role is not over but in
fact is just beginning, with Customs introducing modernizing legis-
lation that should see the light of day very shortly. We know that
you will have to devote your time and energy to these discussions.
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We are confident that under your auspices the process can move
forward and our views will be considered.

NCBFA believes that the committee should take the opfportunity
provided by this first 2-year authorization to establish fully ade-
quate levels for commercial operations. We also support increased
staffing for the Office of Rules and Regulations, so that the public
can have timely access to Customs interpretation and so that we
are in a position to comply with the law. We believe strongly that
additional resources must be given to the hiring and training of
import specialists, again to facilitate compliance and enforcement.

inally, we ask that you provide the Customs Service the re-
- gources necessary to complete its automated commercial systems.
We understand that substantial direction must be given to Customs
about the application of these resources. ACS will not be perfect,
but it is Customs only salvation. NCBFAA asks you to direct that
existing subsystems like the automated broker interface be fully
developed and perfected to eliminate unnecessary manual oper-
ations. This should be done before Customs enters any new and
highly conceptual enhancements.

rokers have invested heavilgr in ACS and we strongly believe
that Customs should feel an obligation to us. Since we helped de-
velop ABI, there ought to be a corresponding return on our invest-
ment,

We, too, would like to comment on the user fees, Mr. Chairman,
We have worked with the committee since the inception of the fee,
It has always vexed the committee and is equally troublesome to
us. It is, in fact, a consumer tax and should be called such.

With you, we have tried to repair the international damage done
by this blatant violation of the GATT code. We have also attempted
to make the fee equitable to all parties, spreading the burden
evenly to prevent the user fee from becoming an impediment
rather than a mere incidence of commerce. We have helﬁed put
patch after patch on this tax and not baling wire, nor patches, nor
the blessing of USTR can correct what was wrong in the first place.
It is a tax that violates GATT and impedes trade. It should have
never been passed.

While this-indictment may seem harsh, NCBFAA has not come
to this conclusion precipitously. We have taken pains to offer con-
structive advice as to how to make the fee workable. Yet, every
change creates another trap. We believe that every proposal that
we have seen, be it ad valorem, modified ad valorem, transaction
based, and that includes Customs latest offering, poses serious ob-
stacles to trade. There is a general consensus within the business
community that this is the year to repeal the user fee. If we do not,
Europe is going to take a counter measure and establish fees just
because we have them.

This fee has become such a source of public criticism that there
exists a widespread question in the Congress about its value meas-
ured against its corresponding political cost. It clearly impedes our
negotiating position at the height of the Uruguay round. Our con-
tinuing violation of GATT principles undercuts our arguments for
fair trade and only provide leverage to those seeking advantage
from our embarrassment.
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In truth, the user fee is so overladen- with problems that like a
vessel burdened with too great a load it is ready to slip silently into
the sea. If only you will encourage it to do so.

Thank you.

§ [The prepared statement of Mr. Shapiro appears in the appen-
ix

The CHAIRMAN. Mr. Kumm.

STATEMENT OF KENNETH A, KUMM, CHAIRMAN; THE JOINT IN.
DUSTRY GROUP AND MANAGER, CUSTOMS AND TRADE AF-
FAIRS, THE 3M CO,, ST. PAUL, MN

Mr. KumM, Mr. Chairman, my name is Kenneth Kumm. I am
manager of customs and trade affairs of the 83M Co.; and I am
chairman of the Joint Industry Group, which is a business coalition
of over 100 trade associations, business firms and professional orga-
nizations, all of which are involved in international trade, with an
interest in Customs and trade facilitation matters.

I thank you for the opportunity to appear before the committee
and discuss with you and the problems presented by the mainte-
nance of the Customs user fee by the U.S. Customs Service,

As this committee is aware the Joint Industry Group has been
and remains opposed to the concept and the imposition of the Cus-
toms user fee intended to cover the cost of basic governmental ac-
tivities and Custom formalities required by the Customs Service
under U.S. trade laws and regulations of the general public good.

The Joint Industry Group strongly believes that the maintenance
of the user fee carries with it realistic, domestic and international
economic costs to the Government, costs which raise very serious
doubts about the usefulness of the Customs user fees as a valid rev-
enue producer.

First, there are costs already incurred by the U.S. trade negotia-
tors in eliminating other countries non-tariff barriers and border
fees, and the elimination of which is being placed in real djeopardy
by the U.S. and operates as a trade impediment and would operate
as a trade impediment to our exports.

Second, there are costs associated with defending the current
U.S. fee internationally—including man hours, travel, political
costs—thus, a loss of negotiating positions. -

Third, there are costs incurred by the U.S. Customs Service over
the past 18 months to defend the fee domestically and to attempt
to extend and expand the fee beyond its mandated September 30,
1990 sunset. The Customs Service also has ex}l)ended considerable
time and effort to develop numerous proposals. To date none of
these proposals have been received favorably either by the business
community or by Congress, in part because of the lack of support-
ing analysis. ‘

ourth, the user fees are included as a cost of doing business
and, therefore, included in deductible expenses, reducing corporate
income tax liabilities. Such reductions also translates into reduced
government revenues.

Fifth, for the business sector the costs of additional recordkeep-
ing and other administrative requirements must be added to the
fee itself. Even entries which are normally duty-free must undergo
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rigorous Customs appraisals to protect the revenue which is an ad-
ditional workload for our already overburdened import specialists.

Since the inception of the current fee the Joint Industry Group
has challenged the Customs Service to produce evidence that the
fees collected are related to “services rendered” and that the cost
identified by the Service as commercial services, the costs do not
encompass activities which are not related to actual processing of
the entries.

To date, the business community has not received any informa-
tion which would lead us to believe that the Customs Service is
willing or—more likely is the case—able to produce detailed data.

It is these costs to which the user fee must, by GATT principles,
be related to enable Congress and the business community to react
knowledgeably to the latest user fee proposal by the administra-

tion,

The Joint Industry Group submits that the user fee burdens the
U.S. Government with need to defend GATT inconsistent practices
over a critical period in our international trade negotiations—bur-
dens of U.S. businesses and particularly U.S. manufacturers who
export, by the way, with unwarranted costs, thereby reducing net
revenues; and has not provided a basis for improved services, there-
by delivering no benefit to those paying the fee. It is not sup orted
by an analitsis to demonstrate its relationshif) to the costs of proc-
essing entries as required by GATT Article VIIL

If maintained, the user fee will ultimately be matched with simi-
lar and undoubtedly much higher fees being placed on U.S. ex-
ports. By the way, my role at our company, I visit about 652 coun-
tries and talk with Customs Services and our own people. Lately I
visited with our people in Europe. There is a move over there—
they handed me documentation that indicated that there is a real
interest on the part of the European community in what we are
doing in the Customs user fee category.

For these reasons the Joint Industry Group recommends that the
Customs user fee, known as a merchandise rocessinﬁ fee, not be
extended beyond October 1, 1990. We strongly urge that the com-
mittee repeal the provision in its entirety.

Now this morning we saw or heard about the USTR proposal
‘which would be supposedly GATTable. I believe that anythin
based strictly on the ad valorem basis is not GATTable. They di
not comment that they had received verification from our trading-
partners that they have asked the question, “is this GATTable,”
think it is something that has been developed in the United States
and without a lot of input from the business community.

I sit on an industrial advisory committee, a sector advisory com-
mittee, which is supposedly to advise the Commerce Department
and the USTR on trade matters. I also sit on an IFACT for Cus-
toms matters. These matters have not been referred to our adviso-
ry committee and I believe it is something that has been developed
in-house without proper input from the business community.

Thank you for the opportunity to express these views, Mr. Chair-
man. I request that our formal statement be placed in your
records. ‘

Thank you.

The CHAIRMAN. Thank you.



2b

[l:l‘he Srepared statement of Mr. Kumm appears in the appendix.]
he CHAIRMAN. Mr. Handal, I believe I heard you commenting
about the possibility of user fees on income tax returns. I wish you
would not volunteer ideas like that. [Laughter.]

I would like to ask anyone of you who will comment on it to dis-
cuss the elimination of the fee, letting it expire. Do you have con-
cern that, if there were no such fee, there would be a reduction in
resources and personnel for Customs and that they might be in a
more difficult position to argue with OMB regarding the appropri-
ate amount of money for personnel and recourses to Customs? Any
one of you who might want to comment on that, please do so.

That situation is what we are facing today with this budget defi-
g}ilt ang allocational resources. I would like to have your comments,

ough,

Mr. SHAPIRO. Mr. Chairman, as I said in my remarks, ACS is the
salvation of the Customs Service. Mrs. Hallett indicated that there
had been a reduction in personnel and Senator Packwood com-
mented rightfully that automation done Xrog)erly can reduce over-
head. We are the latest to come intd the ACS module. I have resist-
ed in my company and we have just joined; and we have reduced
our staff without loss of controls. I think that you get more bang
for the buck and use your people more creatively by enhancing the
ACS module and by retraining Customs people so that they can
handlle a multiplicity of jobs rather than have highly specialized
people.

r. ToBias. I would like to comment that the Customs user fee,
of course, is not being collected by—it is being collected by Cus-
toms, but at the present time is not being received by Customs.

Secondly, I think it is important to stress the fact that while we
realize that we have the deficit and you have need for revenue that
it is important that we realize we are trying to compete interna-
tionally in a global marketplace and that what we feel is good in
the United States on imports into the United States can very defi-
nitely have an adverse effect on our ability to compete internation-
ally, particularly with EC-1992 just around the corner. That is
going to be the biggest area of competition that the United States
will have. We have to keep that in mind also. There is a balance.

Mr. KumM. Mr. Chairman, I think the history of the Cobra fee
was that it was imposed after we had individual brokers or airlines
who paid overtime fees. They were assessed overtime fees when
they needed them and when they used them. That was all folded
into the Cobra fee. : :

It would be a very serious problem if that fee were eliminated. If
that user fee were eliminated, it would seriously depress the avail-
ability of funds to provide the service that on the one hand the
user community needs so desperately. ,

The CHAIRMAN. Thank you.

Mr. Handal?

Mr. HaNDAL. Mr. Chairman, just two brief comments. In our
opinion there is virtually no connection between the user fee and
- Customs budget. If you look historically, OMB has been trying to

cut, cut, cut at the very time when the user fee has been producing
very large revenues. It has been the committee and Congress that
has been enforcing the increases in the Customs budget.
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The second point I would make is that Customs is a revenue pro-
ducing agency. At the risk of extending the metaphor with the IRS,
the more money that is spent at Customs, in terms of collection
and enforcement and so on, the more money that is received.

The CHAIRMAN. Thank you.

Senator Packwood?

Senator Packwoop. Mr. Kumm, let me ask you a question. Let’s
talk about, for the moment, a Customs user fee. There are three
questions: Is it fair? Is it legal? Is it wise?

There is an objection to the initial fee that we had because it was
ad valorem and the argument of $500,000 of gold and the $50 bicy-
cle and it didn’t cost you that much more to handle the gold than
the bicycle, but the fee was a lot higher percentage of the total
value. So the argument was, that wasn’t fair.

So now come USTR and Customs, and say, all right, put a $400
limit, maximum, on it and that will eliminate the problem of the
$600,000 in gold and it will make it fairer. Would that be a fair
statement?

Mr. Kumm. I would said “fairer,” yes.

Senator PAckwoob. Fairer, yes.
~ Mr. Kumm. Yes,

Senator Packwoop. Now let’s go to legal aspects. Let's say it
costs Customs $600. million to enforce the commercial Customs
laws, off the top of the head. Are you saying that it would not be
legw possible -to-devise-a Customs user fee that would meet
G legality?

Mr. KumMm. No, I do not believe that we have said that. I think
that we have said that in the past—and argued this a number of
times—that if the fee was based upon the cost of that individual
transaction that that would be GATTable.

In other words, if a certain particular—if OMB or GAO could
come up with a time study that would say it costs this much to
handle this entry, and the cost of that particular entry or number
of documents involved in the entry would be $45, why that would
be a transaction fee.

Senator Packwoob. Of necessity, you would have to average that
a bit, wouldn’t you?

Mr. Kumm. Yes, correct.

Senator PAckwoop. You are not talking about every transaction
being an ad valorem transaction——

Mr, KumM, Absolutely.

‘ thS;,:’?nator PACKwOOD [’cv:ontinuing]. At $46.23 or something like

a

Mr. Kumm. I do not think we could argue very well, if you will,
?gainst a transaction fee based on the cost of providing that serv-

ce. :

Senator PaAckwoon. Yes, but you don’t mean each service? You
don’t mean each transaction?

Mr. Kumm. Each class of service.

Senator Packwoop. Okay, that’s fair. And then we would get
into an argument about classification.

Mr. KumM. But there have been proposals to that extent.

Senator PAckwoob. All right.
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Let me ask you this: Because the Chairman makes a very good
point and I am not sure, Mr. Handal, your ioint is right. I under-
stand that OMB has been cutting back and they have been also ad-
vocating the user fee. The Chairman is right, this is going to
happen in lots of areas as we start to move from general fund reve-
nues to trying to find other ways to fund things; and things that
have been funded out of general funds before, general taxes, are
going to be funded out of user fees.

So I do not think you can use the argument, that it was not done.
before and OMB is now trying to do it, because I do not think the
argument will work. I think if we do not have the user fee Customs
is not going to get as much money as it would otherwise get.

We can argue whether they spend it wisely or not. I am in-
trigued with what Mr. Shapiro said about the computerization be-
cause I found the same thing in Portland. When it first came in
the brokers didn’t like it. And there were great complaints. I doubt
for those who are on it you could get them to go back now to the
other system.,

So I want to ask this last question. Assuming that we can come
up with something that is fair, and something that is GATT legal
and reasonably related to the costs of the transactions, even though
you classify transactions, would it then be wise to put it into effect,
or would you rather run the risk of no user fee at all, probably a
reduction in the budget of Customs, and whatever result that
migl%t be in terms of commercial transactions or delays or inept-
ness

Mr. KumMm, Well I think that we have gone on record as saying
that for the amount of money that is collected and the fact that the
budget for Customs has always been considered segarate from any
fees collected, thef' have not been dedicated to the Customs Service,
that it is a difficult question to answer.

The fact that there is a need for the Customs Service. There is a
need to provide for trade facilitation, both exports and imports—
Customs provides service for exports as well as imports—we are
not talking about funding the National Park Service; we are talk-
ing about funding a regulatory body that is required to service the
trade facilitation and to protect the borders, to collect duties that
are designated by Congress.

As a result it is something different than other services provided
by the Government.

Senator PAckwoob. I think you missed my question. If without
the user fee their budget was to go down, which would you prefer?

Mr. Kumm. Well, of course, we need a properly funded Customs
Service that provides adequate Import Specialists, rulings, regula-
tions, expeditious service for border crossings and so forth, obvious-
ly. That is almost an impossible question to answer, obviously.

Senator Packwoop, Well that is why I asked it. I don’t think the
likelihood or the outcome is impossible. I think without the user
fee their budget will go down. Which would you prefer?

ll}dr. ({{UMM. A properly funded Customs Service out of the gener-
al fund. |

Senator PAckwoon. You may get an inadequately funded one out
of the general fund, but then do not come back and complain about
their lack of service or response time.
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The CHAIRMAN. Senator Moynihan?

Senator MoyNiHAN. No thank you, Mr. Chairman.

The CHAIRMAN. All right. Gentlemen, thank you very much. We
appreciated your statements. They have been helpful.

[Whereupon, the hearing was adjourned at 11:05 a.m.]
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PREPARED STATEMENT OF HON. LLOYD BENTSEN

Today's hearing is on a subject the Finance Committee returns to every year, au-
thorization of the bud%et for the U.S. Customs Service. This I‘Yesar we are welcoming
before the Committee for the first time Commissioner Carol Hallett. ‘

Madam Commissioner, the relationship between this Committee and the Customs
Service has been a rocky one in recent years. Under the last Administration, Cus-
tome’ attitude was to go it alone. The atmosphere of cooé):ration and consultation
necessary to a healthy working relationship between the Committee and the agency
has not been there. At the same time, Customs undertook a number of changes in
its practices and policies without even informing the Committee or the international
trade community. This lack of responsiveness to the Committee’s concerns led to the
requirement we passed last year that the Commissioner will from now on be subject
to Senate confirmation.

You have the opportunity to forge a new relationship. And 1 must say that the
early returns on your stewardship of Customs have been positive, The business
gector tells me that you have been open with them and that you have promised to
work closely with them in the future.

The Finance Committee will be expecting you to follow up on this positive begin-
ning. There are a lot of changes to be made. The recent report issu bgr Congress-
man Pickle’s Oversight Subcommittee provides a pretty scathing indictment of
waste, mismanagement and unaccountability in the Customs Service. From the in-
formation available to me, I think the report is right on target.

You have some tough challenges ahead of you. But if you are willing to roll u
yoig}t; sleeves and get on with the task, the Committee is more than willing to wor
with you.

First of all, we need to scrutinize this year’s budget proposal to make sure you
will have the resources you need to meet all of Customs' responsibilities. The se-

uester and pay raise are causing Customs to cut back on personnel this year, and
the budget projects further cuts. In addition, the Committee will want to consider
whether to report a two-year authorization for Customs. Doing so could help you
tlian for the future, as well as lay down a marker regarding the Committee’s prior-

s,

PREPARED STATEMENT OF JOSHUA BOLTEN

Mr. Chairman, Members of the Subcommittee, I very much appreciate this oppor-
tunity to testify today on the Administration’s proposal for new legislation regard-
ing a customs user fee on imports of goods into the United States. he merchandise
processing fee established in the Omnibus Budget Reconciliation Act of 1986 expires
on September 80, 1990, and new legislation is necessary to continue compensating
Customs activities in this fashion. With this roFosal‘, the Administration also

. wishes to bring U.8. aplplication of our customs fee into conformity with our obliga-
" tions under the General Agreement on Tariffs and Trade (GATT). :

The Administration proposes, Mr. Chairman, that our authority to apply a cus-
toms user charge to imports be renewed. We consider it appropriate that importers
contribute to the cost of necessarg customs services. At the same time, we want a
customs fee that does not unduly urden importers, either financially or in terms of
its administration. We want a foe structure that is equitable in application, predict-
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able, and sufficiently simple to administer that the fee does not become, in itself, a
barrier to trade. -

Although the current fee has worked well to meet these objectives while providing
funds for the U.S. Customs Service, its current structure and scope have been foun
inconsistent with U.S. obligations under the GATT. It is important that any renewal
of U.S. authority to assess customs user fees be accomplished in a manner that ad-
dresses these established GATT inconsistencies.

If we want other nations to live by GATT rules and comply with GATT rulings
against them, we must be equally prepared to make the appropriate changes in our
own actions and policies when we lose. If we cannot bring the fee into compliance
with our GATT obligations, we will also be increasingly vulnerable to requests by
affected GATT contracting parties for compensatory tariff reductions. We may also
have to sustain retaliatory tariff increases in other markets to compensate GATT
contracting parties for the effects of the imgort charge.

Before discussing new legislation, Mr. Chairman, 1 would like to describe briefly
the current merchandise processing fee and the GATT panel decision that declared
it GATT-inconsistent. A

The current fee, established in the Omnibus Budget Reconciliation Act of 1986,
provided for an import surcharge of .22 percent on the value of all imported mer-
chandise with the exception of imports from CBI countries, insular glgssessions. least
developed countries, and imports classified under Schedule 8 of the TSUS. (The 1988
Trade Act eliminated the exception for LDCs.) The rate was reduced to .17 percent
ad valorem in 1988 and 1989, and is currently applied at that level. The charge is
being phased out on imports from Canada under the provisions of the U.S.-Canada
Free Trade Agreement. .

Enacted over three years ago, the fee was promggll‘y challenged by the European
Community and Canada as a violation of our GATT obligations. In late 1987, the
GATT dispute settlement panel established to review the complaint issued its find-
ings and recommendations. While The GATT panel recognized that the application
of a customs user fee is not, in principle, inconsistent with the GATT, and that the
US. fee did not constitute a direct barrier to trade, other aspects of the U.S, fee
were found to be inconsistent with the provisions of Article VIII of the GATT,
which governs customs charges, as follows:

~First, the open-ended ad valorem nature of the U.S. fee didn’t meet the test in
Article VIII that such charges, if not import duties or domestic taxes, must be
“limited in amount to the approximate cost of services.” For example, without
minimum or maximum fee levels, imForts of very high and very low value
items, which might not differ substantially in cost of import processing, would

ay unduly different import fees.

—Second, the fee has been set at a level that offsets the cost of customs oper-
ations not directly related to merchandise import processing and the cost of the
processing of imports excluded from the fee. In addition, in some years, reve-
nues collected have exceeded the total cost of commercial customs services. In
the panel’s view, such over-collections transformed the customs fee, in effect,
into a non-tariff border charge for fiscal purposes.

The panel recommended that the U.S. bring the customs user fee into conformit
with Article VIII, and its findings and recommendations were adopted by the GA
Contracting Parties in February 1988, Since that time, the Administration has
worked with interested private sector representatives and with the Congress to
devise alternatives to the current customs user fee that would address the elements
that do not meet GATT norms. Last year, the House Ways and Means Committee
approved, and the full House passed as part of its Budget Reconciliation bill, a Efo-
posal to amend the current fee. This provision was not included in the final bill.

The Administration believes that the legislation we are proposing addresses the
issues raised in the GATT panel report, would in’}g‘lement its recommendations, and
would be consistent with our GAT? obligations. This legislative %rogosal also meets -
the need of the U.S. Government for a customs user fee that can be fairly applied, is
qimJ)le to administer, and provides sufficient revenues to fund customs costs associ-
ated with import processing.

This bill would modify the current imémrt processing fee as follows; ,

—It would eliminate the open-ended ad valorem structure, substituting a fee
schedule that includes a minimum fee of $20 and a maximum fee of $400 for
formal import entries. )

—The ad valorem char%e would be reduced to .15 percent, subject to the mini-
mum and maximum charges. ’ :

—All informal entries, the least time-consuming and costly of entries processed by
Customs, would pay only $11 each, no matter what their value.
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~—~Manual entries of all types would be charged $3 more than automated ones, to
-account for the cost of extra processing.

—The proposal excludes from the scope of funding from the fee those operations
identified by the GATT panel as inappropriate under GATT rules, and limits
the use of fee revenues to the processing of imports covered by the fee. General
revenues will fund customs operations for the excluded imports.

~Thus, the application of the fee to Canadian trade will continue to be phased
out, and the USTR may negotiate similar treatment for Israel, but in neither
case can customs user fees be charged to offset the costs.

These alterations in the structure and scope of the current fee address the criti-

cisms of the GATT panel of the current legislation. Specifically:

—The imposition of a maximum fee and the application of a flat fee for informal
entries eliminates the excess collections on high-value entries associated with
the current across-the-board ad valorem fee.

—On the other hand, the imposition of a minimum fee and a flat-fee surcharge to
account for the additional effort required for manual entries recognizes that
there are costs associated with all import processing and avoids subsidization of
low-value entries.

—The use of import processing fee funds has been restricted to exclude those op-
erations identified by the GATT panel as inappropriately covered by such reve-
nues, and the processing of imports from excluded supplier countries will not be
subsidized by the revenues collected from other imports.

In conclusion, Mr. Chairman, the Administration wishes to see the customs user
fee %rogram continued. We continue to believe that the levying of such a charge is
the best way to support Customs services in this period of budget stringency. The
GATT acce?ts this concept fully, and requires only that we bring the collections and
structure of the customs user fee into conformity with GATT provisions.

In this respect, we think that the new legislation proposed squarely addresses the
problems identiffed by the GATT panel. With the chanﬁes described above, the U.S.
customs user fee will be “approximately equivalent to the cost of services rendered,”
:: trﬁq\:‘ired by the GATT, and will not be used to fund imports that are not subject

e fee,

We will be interested in hearing the views of members of the Committee and the
customs community. We are committed to working with all interested parties in
continuing the customs user fee on a GATT-consistent basis.

REsPONSES T0 QUESTIONS FROM SENATOR RIEGLE

Question. Autos shipped from Canada and Mexico enter the U.S. by means of
truck (seven vehicles per truck) or rail (11-13 per rail car). Vehicle shipments from
Europe, Asia and other non-continguous countries enter the U.S. via ocean vessels.
A;i?roximately 700 vehicles are unloaded from each vessel.

nder the Administration’s proposal, the 700 vehicles unloaded from an ocean
vessel would constitute one customs entry and would qualify for the proposed user
fee cap. By contrast, individual truck and rail car shipments would not qualify for
the cap and would be assessed the full 0.7% user fee. As a result, a vehicle shipped
bg' ocean would be assessed an average user fee of 57 cents, whereas a vehicle
shipped by truck or rail would be assessed an average fee of over $18.

Is there a significant difference in the cost of processing such entries that would
justify this disparity in user fee agsessments? )

Answer. Section 111 of H.R, 1594 contains a provision which permits automobile
importers (monthly entry filers) to aggregate the value of imports for an entire day
from the same exporter to the same importer through the same port. This will {)lace
domestic auto producers on a more equitable footing with theit foreign competitors.

PREPARED STATEMENT OF JAMES K. GORDON

Mr. Chairman, Members of the Subcommittee, thank you for the opportunity to
present to you the concerns of the Airport Operators Council International and the
cities and communities we represent, :

The Airport Operators Council International represents the local, regional or-
state authorities that own and operate the U.S. airports serving virtually all U.S.
scheduled international air passenger and cargo traffic. AOCI's Member airports
and their communities make billions of dollars in capital investments each year to
- expand the capacity of our nation’s airports, to reduce delays and increase access to
‘the air transportation system, to maintain and promote the growth of healthy local
economies and a stronger national economy.
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For U.S. airports, customs service is both a capacity issue and an issue affecting
the quality of service that airports provide their communities and the many foreign
travelers to the U.S. Customs’ responsibilities are fixed by law; their resources are
limited by the budget. Each year we testify before the Congress seekin%‘your help in
getting adequate staffing to inspect the passengers, cargo and mail that flow as a
result of our nation’s economic and business activity. We ask your support for the
Customs Service to be able to operate efficiently and effectively, to protect our
nation against contraband and to collect duties, without interfering in our citizens’
ability to earn their.livelihood. We seek adequate and efficient customs services that
will not discourage trade and tourism, applied equally across the United States so
that no state or community must suffer unequal protection or gain preference from
government regulation of commerce.

This year we come before you with a %reater sense of urgency. Our testimony in
recent years may have seemed to you a litany of complaint and demands for more
customs staffing and greater spending from increasingly scarce Federal revenues.
Now, the effects of Federal budget stringency have slowl beﬁun to strangle our na-
tion’s trade and tourism. Now, the situation is critical, Mr. Chairman. Many Ameri-
can cities are seeking their first new international airline service, and other cities
that already have international service are seeking expansion of their international
access, But this year, none of those cities will be successful, unless the U.S. Customs
Service takes away inspection staffing from another city that needs the customs
staffing for its existing international trade and tourism., .

This is dismaying because of the importance tourism and trade have assumed for
the U.S. economy. The United States finally has achieved a favorable balance of
tourism expenditures, and the trend is prgjected to continue. Foreign citizens com-
prise a growing majoritiy of passengers in U.S, international air traffic, and that air
traffic is increasing rapidly.

Mr. Chairman, we ask the Committee’s decisive action to meet the growing needs
of the U.S. international air transportation system.

We ask you for:

* Authorization for a massive increase in Customs Service staffing for inspection
of air passengers and cargo;

¢ Legislation to reauthorize the customs user fees at current levels, for the inspec-
tion of passengers, cargo and conveyances, and to insure that those fees are aplp ied
to inspection services to benefit those who pay the fees, as has been the experience
with the successful immit{J ation user fee law;

* A mandate for the U.8, Customs Service to provide inspection services where
and when the economic marketplace and the international transport system deter-
mine the need;

¢ A requirement that all Federal inspection services operating together meet the
recognized international standards for processing service.

THE NEED FOR IMPROVEMENT -

Your colleagues on the House of Representatives’ Ways and Means Oversight Sub-
committee earlier this month released a report confirming the recent history of seri-
ous problems with the U.S. Customs Service. Among these problems are a poor Cus-
toms Service relationship with the trade communitg, expansion of drug enforcement
at the expense of commercial functions, and inefficiency in processing air passen-

gers. .

Despite the interest and concern this Committee and others have shown, the Ad-
ministration and the leadership of the Customs Service were very slow to address
the problems. Cities, airlines and the international trade community have continued
to experience more serious and more frequent problems, but negative policies and
attitudes in both the Customs Service and the Treasury l?ezpartment changed slowly.
For example, Treasu% and Customs have never provided detailed information re-
garding the basic staffing and budget issues affecting Customs to the Tréasury De-
partment’s Public Advisory Committee on the Commercial Operations of the Cus-
toms Service, in a year of meetings. ‘

AIRPORT CAPACITY AND INTERNATIONAL AIR SERVICES

The adequacy and efficiency of the Customs Service plays an important role in
making the best possible use of America’s heavily burdened air transport infrastruc-
‘ture. The cai)acity of the U.S. air transport system is of great concern to America’s
. international trade and tourism, as well as to domestic business and leisure travel-
ers. Insufficient capacity results in delays that each year cost the business sector
billions of dollars in lost time and missed opportunity, as well in direct costs: Ameri-
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ca’s airports need over fifty billion dollars in new capital investment over the next
five years, just to catch up with traffic demand, and nearly two billion dollars of
that is for international arrival terminals at fifteen aiiports. We need to minimize
the need to build expensive new facilities, and therefore it is vital that the

Federal inspection services process arriving international passengers as efficiently
as ible through the existing international arrival facilities.

nother area where inadequate Customs staffing imposes constraints is in the de-

velopment of new international airline routes and services. City, state and Federal
agencies and businesses expend great efforts to promote U.S, exports and develop
foreign tourism to the U.S., and new and expanded international air services are
essential to increased trade and tourism. The Secretary of Transportation has re-
sponded favorably to public pressure for new routes and rights for international air-
line service, and the State Department has succeeded in negotiating agreements
that allow new services, but the Customs Service, unable to provide inspection staff
to clear the new services, has been forced to deny a number of airline requests for
landing rights. It is unacceptable for a U.S. government agency to be put in the po-
sition of having to curtail this country’s international trade and tourism.

STAFFING

The Administration has failed to make any serious effort to address the gross in-
sufficlency of Customs Service staffing. To underscore the problem, total Customs
inspection and control staffing in 1989 was increased by 250, or about five percent of
t}‘;g (gulsstoms Se;-vice's 5,400 inspectors, while international air traffic increased by
about 15 percent. ‘

The system b{ which the Customs Service allocates staff to provide inspection
services has broken down under the pressure of resource scarcity, despite Customs
officials’ best efforts to allocate staff to meet the nation's needs. Customs directors
in the field have no staff to hamdle increased traffic, and must deny airlines’ land-
ing rights requests for new services. In 1988, Customs Service directors in the field
turned down every slngle request for landing rights for international services filed
by one of the largest U.S. airlines. Mexicana Airlines was recently denied landin
rights for new services from Mexico to Los Angeles and San Jose, California, an
Customs recently denied Delta Airlines landing rights for a new service from Cin-
cinnati to Paris. Such cases routinely must be appealed to the Commissioner of Cus-
toms, and it is routine now for airports and airlines to have to appeal to their Sena-
tors and Congressmen for help, and if solutions are found, they involve taking staff
away from ports and airports that have themselves fought to get more staffing to
serve traffic demand.

Mr. Chairman, our system is “broke” when it requires the attention of the Com-
missioner of Customs and our legislators to deal with the assignment of a few Cus-
toms Service inspectors.

Only about 900 customs inspectors are actually devoted to air passenger process-
ing. Based on the widespread delays in cfn'ocessing passengers at airports, the univer-
sal shortage of staffing at airports and the extensive use of overtime pay, we esti-
mate that the Customs Service needs about 450 more full-time inspectors at air-

rts, to meet the current levels of demand. We ask you to authorize the Customs

rvice to expand its staffing immediately.

As we noted, processing delays are common, and growing worse. The U.S. Travel
and Tourism Administration sponsors an in-ﬁi%ht survey of foreign visitors after
they depart the United States. We understand that nearly all of the written com-
ments added in the optional space on the survey form are negative comments re-

farding the Federal inspection to which the travelers were subjected upon arrival,
- Tt is shameful that the lasting impression foreigners gain of the U)S, is an unfavor-
. able one. The situation will become more acute still during the peak travel season
this Summer. U.S. airports will be jammed with arriving international passengers,
. processing delays will be severe because of the scarciti' of Customs Service inspec-

tors, and the nascent U.S. tourism surplus may be stifled by the negative experi-
ences we're going to give our foreign visitors. :

USER FEES

Mr. Chairman, the inspections user fees on international air and sea passengers
and conveyances will expire at the end of the current fiscal year. Although we origi-
nally oggosed these user fees because we doubted that the funds would be used for
- improved customs processing, we now favor reauthorization of the eight user fees -
created by the Consolidated Omnibus Budget Reconciliation Act of 1985, if the fol-
lowing legislative changes are also made, to provide more efficient and effective
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Customs Service. We have prepared draft language on the user fee reauthorization
and stand ready to work with you and any Senator who may be interested.

¢ We recommend that the legislation allow use of inspection user fees for salaries
of Customs Service personnel to provide inspection services to passengers, cargo and
mail, and conveyances that generate the fees. We believe the legislation should con-
tinue to allow the use of inspection user fees for overtime costs of customs inspec-
tion, and the unreimbursed costs of assigning Customs personnel abroad for pre-
clearance, with the remainder applied to new or increased inspection staffing.

¢ The legislation should allow use of the inspection user fees for the procurement
of equipment, and research and development of new equipment and procedures,
that will be directly applicable to improvement of the speed and efficiency of cus-
toms inspections.

¢ The Customs Service has a poor record of controlling funds and reporting on
their use, so we urge that you provide for maintenance of separate and transparent
accounts for the inspection user fees, and require strict and complete accounting by
the Customs Service to Congress and to a public advisory body, on the collection and
use of Inspection User Fees.

¢ We are concerned that as the inspection user fees are applied to inspections, the
regular program funds for inspection staffing will be reduced in equal measure,
leaving our international transportation system faced with the same shortage of
Customs inspectors that we presently face. We urge you to earmark funds author-
ized to Customs for inspections, to establish a base level of services at existinf or
new ports of entry, to prevent the reduction of staffing not covered by user fees,

¢ Similarly, we are concerned that expenditure of the user fee revenues, collected
for a specific purpose, might be reduced or delayed to compensate for the Federal
budget deficit. We therefore consider it most important for the inspection user fee
revenues not to be subject to sequestration, and to be applied strictly to the inspec-
tion purposes for which they are collected.

¢ We also recommend the creation of a public advisory committee to provide
public support and advice to the Commissioner of Customs on the application of the
user fees and other Customs Service resources, the performance of inspection func-
tions, and the adherence to service standards for Federal inspections.

CONCLUSION

AOCI believes that increased Customs Service inspection staffing can make an im-

{)ortant contribution to the cagacity of the U.S. air transport system, and thus to
he efficiency of our economy. Increased staffing also will add to the Customs Serv-
ice’s ability to protect our nation from illegal drugs. ‘

Mr. Chairman, with the appointment of the new Commissioner of Customs, we
have seen a number of active efforts to address the Customs Service’s weaknesses
and the problems suffered by our international transportation and trade, Besides
implementation of automated infrrmation systems and selective inspections, the
Customs Service is considering such useful grocedures as customs preclearance of
passengers abroad. We are very encouraged by Commissioner Hallet’s positive atti-
tude, and we look forward to working with her and her staff. We hope you will sup-
port these constructive efforts by reauthorizing the inspection user fees, with appro-

riate safeguards, and by authorizing the necessary resources for the Customs Serv-
ice’s reiular program budget.

Thank you.

PrEPARED STATEMENT OoF CAROL B. HALLETT

Mr, Chairman, I am pleased to come before you today to discuss the fiscal year
1991 budget request for the Customs Service. This proposal will allow for maintain-
ing current operating levels across the board, and selected operational enhance-
ments in both the commercial operations and enforcement arenas. I want to empha-
size that Customs role in drug interdiction will be the top enforcement priority.

Mr. Chairman, this being my first time before this committee, I would like to talk
briefly about how I view Customs, where I see the organization going and those
areas in which I intend to concentrate, particularly early on. ‘

First of all, how I view Customs at this point, given my brief tenure: as I have
reviewed customs portfolio of activity through materials, meetings, briefings and
site visits these last few months, it is apparent to me that in the last several years
Customs has received significant support from the Congress which has translabed
into ‘'much needed strengthening of Customs commercial operations and enforce-
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ment capabilities. I look forward to a continuation of what has clearly been a good
working relationship between Customs and Congress.

The strengthening of Customs commercial operations and enforcement capabili-
ties takes me to my next point—where I see Customs going; the concepts which un-
derpinned Customs early mission—examining cargo and collecting revenue—served
the nation well for many years. While these concepts are still in place today, the
Customs mission has become increasingly complex.

Every hour of every day, in over 300 ports und sub-locations, Customs collects
fees, taxes and duties ranging from a simple few dollars to multi-millions. At the
same time, we must screen passengers, cargo and conveyances for illegal narcotics.
These activities are part of a multi-dimensional mission, which encompasses the en-
forcement and administration of over 400 laws, ranging from simple detentions of
merchandise and for seizures of conveyances, to complex investigations of huge com-
mercial frauds and for narcotics smuggling conspiracies.

Built into this multi-faceted mission is an indigenous contradiction—namely the
timely facilitation of cargo on the one hand versus ensuring compliance with the
law on the other. As this contradiction continues to run its course in these changing
times, there will be great challenges for Customs.

It seems to me that we can meet these challenges if, in this current fiscal year, we
are prepared to position ourselves properly—in the strategic sense—to allow for sus-
tain nf our momentum in commercial operations, modernization and narcotics
interdiction, taking advantage of those enhancements for which Customs has
worked so hard.

The enhancements I speak of here—automating the entry processing system,
elimination of paper documents, special narcotics enforcement operations, targeting
of suspect containers and others, were born of opportunities—but they have been
nurtured of necessity. This notion of necessity takes me to my final point-one
which encompasses those elements which you want to hear about from me. On what
do I intend to concentrate in the near term and beyond.

First of all, Mr. Chairman, Customs will continue in its role as the lead agency in
narcotics interdiction by maintaining effective interdiction programs within the
scope of its mission and in coordination with other Federal agencies. As long as the
flow of illegal druga poisons our neighborhoods, Customs will carry out its mandated
interdiction role by making maximum use of enforcement resources, and continu-
ously fine-tuning narcotics enforcement operations.

The fine tuning will include a continuation of our efforts to bring our highly suc-
cessful air and marine interdiction operations to their optimum performance levels,
and a further strengthening of our canine and CET team operations.

For the record, Mr. Chairman, in 1989, Customs CET teams accounted for 1,075
narcotics seizures totaling 94,400 pounds; seizures where canine teams participated
totaled 2,400, netting 117,900 pounds of illegal drugs.

The President has put forth his strategy on the war on drugs. The Customs Serv-
ice is working closely with Dr. Bennett in implementing that strategy, particularly
in heavily trafficked areas such as the Southwest.

In concert with its drug interdiction mission, Customs will continue its active ef-
forts in money laundering investigations, targeting those individuals and institu-
tions responsible for the movement of illegally obtained drug monies. ‘‘dirty money”
is the lifeblood of narcotics trafficking; as such, the time has come to shut off the
flow and we will move toward that end with the Treasury Department and other
Federal agencies. -

In addition to our lead role in narcotics interdiction, and on a co-equal footing,
there will be a continued march toward meaningful improvement of Customs cargo
facilitation and commercial operations mission performance, It has been said that
the commercial side of the Customs mission has been short—chanfed‘ over thé last
few years—that may or may not have been the case. However, I will tell you that as
the new Commissioner, it will not be the case on my watch. )

This organization is going forth, in consultation and communication with the
trade community and the Congress, toward a Customs Service which is prepared to
meet the challenges of the next decade, and willing to accept constructive ideas and
infut from those commercial interests who want to contribute.

do not accept the notion that we and the trade community should be paraly@d
by gridlock, simply because we cannot get past respective parochial interests. We
can get past our individual concerns if we are willing to simply put our heads to-
gether in the spirit of cooperation—and we will do just that.

In a commercial environment of just-in-time inventory concepts, multi-countr:
sourcinfbof component products and a host of other fast-moving concepts which cafl
for flexibility, we must be cognizant of each other’s mandates and constraints. any-
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thing short of such mutual respect suggests a shortsightedness which our nation
cannot afford and should not tolerate.

I want a partnership with the trade community which yields-benefits to customs.
As far as I'm concerned, the trade community has so much to offer in the way of
sug gstions, as they live everyday of their lives by the bottom line in the business
world,

At the same time however, customs must have its say too because our role is to
enforce and administer the laws of the United States as they appear on the books
today—not as we might wish they could be. In this sense, if we do not like the laws
which exist, Customs and the trade can work with Congress to make convincing
cases to change them, when appropriate.

In short summary, I have heard your concerns about the need to enhance Cus-
toms commercial oiperations; 1 agree with you, and intend to do just that.

Mr, Chairman, in the interest of allowing more time for members' questions, I
will refer you to my formal, more detailed written statement for further details on
custo(tins budget proposal--I would appreciate having that statement included in the
record.

Mr, Chairman, in closing, I want to say that this last year has been a good gear
for customs on many fronts in the sense that significant accomplishments have
been realized. for example, in the commercial area, we have increased our use of
cargo selectivity, which s supported by our automated commercial system; we have
set up systems which link customs field operations with our national computer and
with customs brokers and cargo carriers; we have successfully implemented a
system which allows for binding rulings and uniform classifications of merchandise
and we have implemented a major passenger processing plan and an interagency
border inspection system.

In the enforcement area, we have pursued and implemented several special oper-
ations to improve our interdiction methods. For example, operation winter night is
a joint Customs/DEA program which utilizes shared intelligence, and has resulted
in significant improvement in developing narcotics enforcement profiles—in turn,
this improvement has led to several important drug seizures.

Also, we have developed programs which improve our control of enforcement ar-
rangements with commercial carriers. These programs, which are tailored to each
carrier, will enhance Customs ability to target weak points in the narcotics interdic-
tion system, thus further shutting off avenues of narcotics trafficking}.l

Mr. Chairman, I could go on, but all this is to say that Customs has made great
strides this past year in many areas. All of these improvements are geared to en-
hancing our drug interdiction role, better serving the traveling and.importing com-
munities, and positioning Customs for future large-scale increases in lpass;en er and .
cargo traffic. With your continued assistance, we will continue to build on these ac-
complishments.

This concludes my remarks. I will be happy to answer your questions.

RESPONSES TO QUESTIONS SUBMITTED BY SENATOR BENTSEN
PROBLEMS GETTING TEXAS BORDER RADAR OPERATIONAL

Senator BENTSEN: I understand that Customs’ ¥lan to get three new radar
aerostats for drug interdiction operational on the Texas border [at Marfa, Eagle
Pass, and Rio Grande City) is months behind schedule. One of the balloons even
broke its moorings and flew away. I also understand the aerostats are subject to sig-
niﬁcaat d‘;)wn time. Are they really practical? When will the Texas aerostats be in
operation :

Commissioner HALLETT: Two General Electric Company aerostat systems located
at Marfa, Texas, and Rio Grande City, Texas, were grounded on December 28, 1989,
This action was taken as a result of the destruction of the Eagle Pass, Texas, system
on' that same date. This loss was due to a tether break during inhaul oi»eratlons.
The Marfa and Rio Grande City systems remain grounded. An extensive investiga-
tion is currently being conducted by the General Electric Company into the cause of
. the tether separation at Eagle Pass. A final report, to include detailed investigative
and test data, is exgected by mid-March 1990. The estimated operational dates for
the three General Electric aerostat systems is still to be determined. This will be
predicated upon an analysis of the results and flndlngé of the ongoing investigation
“and recommendations to be submitted by the General Electric Company. \

- In'fiscal year 1989, the Yuma, Fort Huachuca and Deming systems had on-station
availability rates of 83, 656 and 74 percent, respectively. In the first quarter of fiscal
year 1990, the Yuma, Fort Huachuca and beming systems averaged on-station avail-

ability rates of 84, 78 and 82 percent, respectively. .
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Operational experience has proven the land based aerostat radar system to be the
most cost effective method of providing continuous, wide area, low-altitude radar
surveillance required to detect small, low-flying smuggler aircraft penetrating U.S.
border airgpace. Additionally, their detection capability and deterrent factor have
been repeatedly demonstrated in both the Florida/Caribbean and Southwest border
theaters of operations.

ARE PROCEDURES ADEQUATE IN THE ABSENCE OF COMPLETED RADAR NET

Senator BENTSEN: What assurance can you give us that, in the absence of full
radar capability on the border, Customs is doing the best it can at interceptlnf drug
smugglers? Are you surplementing existing radar capacity with other investigative
efforts? If not, why not

Commissioner HALLETT: In the absence of full radar capacity, the Customs Sur-

" veillance Support Center’s fleet of P-3 AEWs and P-3As along with DOD assets
work to cover the Ft:{) until the planned radar network is completed.

Customs Special Agents also are collocated at all Air Operations Branches. We
have initialed a joint multiagency investigative effort, Operation PILOT, aimed spe-
cifically at drug smuggler pilots. In this investigative operation, all resources are
targeted on the most notorious and successful smuggler pilots. The major narcotics
organizations are thereby denied this most essentlal resource. Customs and FAA
also are investigating false pilot and aircraft registrations. In addition, Customs has
undercover operations targeting smugglers who used aircraft in their operations.

DECLINE IN SEIZURES OF AIRCRAFT

Senator BENTSEN: There has been a decline in interdiction and seizures of aircraft
in the Southwestern border area. Is there something wrong, or can you attribute the
decline to increased deterrence?

Commissioner HALLETT: The combination of the establishment of the Customs
Command, Control, Communications and Intelligence (C3I) Center at March Air
Force Base, Riverside, California, with the resultant integration of all FAA/mili-
tary/and Customs aerostat radar data and the increase in aviation personnel and
assets in the Southwest is apparently deterring potential drug smugglers.

During calendar year 1989, aircraft seizures in the four border states (Texas, New
Mexico, Arizona, California) consisted of 9,722 pounds of cocaine and 9,913 pounds of
marijuana.

A Drug Enforcement Administration report prepared by the El Paso Intelligence
Center (EPIC), dated November 28, 1989, entitled “Drug Smuggling Across the
Southwest Border,” states, that “publicity surrounding the installation of the aeros-
tats has apparently caused smugglers to find other means to deliver their cocaine
and marijuana across the border” and that most flights are “believed to be off-
loaded in Mexico for transshipment across the southwest border in land convey-
ances.”

BORDER FACILITY IMPROVEMENTS

Senator BENTSEN: Customs and the General Services Administration (GSA) have
been working on up%rading Customs facilities on the border. Through this fiscal
year, almost $140 million was appropriated for this purpose. Can you give me a
progrless ‘;*;sport? Are there any significant delays or problems getting this project
complete
.~ Commissioner HALLETT: Attached is a status report on the Southern Border Cap-

ital Improvement Program.

ATTACHMENT

SOUTHERN BORDER CAPITAL IMPROVEMENT PROGRAM
INTRODUCTION AND BACKGROUND

The Fiscal Year (FY) 1988 Continuing Resolution (CR) authorized a major Capital
Improvement Program for the renovation, replacement, or.construction of inspec-
- tion facilities along the United States/Mexico border. The CR authorized 47 specific
facility improvement projects in Texas, New Mexico, Arizona, and California but.
also provided language that allowed new projects to be developed. Authorization for
this program was the direct result of a 1987 survey of southern border facilities bg, a
Customs Service task force. In addition, the General Services Administration (GSA)
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requested funding approval for a number of repair and alteration projects already
planned at southern border stations.

The CR directed GSA to provide $28,678,080 in FY 1988 from their Federal Build-
ing Fund to begin planning, acquiring land, developing facility designs, and, in some
ingtances, actual construction of specific projects. Congress considered the
$28,678,080 to be a down payment on a multi-year construction and renovation pro-
gram for southern border facilities that has since developed into a $302,777,949 fa-
cilities capital improvement program. An additional $12,000,000 was authorized in
September 1988; $49,936,400 in 1989; and $54,681,320 in FY 1990. Total funding to
date is $145,295,800, leaving an unfunded balance of $157,482,149 if all of the
planned improvements and proposed new border stations are constructed. GSA
plans to request authority to spend an additional $10.2 million in 1991. Funding
beyond FY 1990 is uncertain at this time.

11. GENERAL SERVICES ADMINISTRATION

Congress tasked GSA with the overall responsibility to plan, coordinate, manage,
and execute the Capital Improvement Program in close coordination with the Cus-
toms Service, Immigration and Naturalization Service (INS), and the Department of
Agriculture. Financial responsibility for the program rests with GSA.

The Administrator of GSA has delegated responsibility for implementing the Ca
ital Improvement Program to the GSA Regional Administrators in Fort Worth,
Texas, and San Francisco, California. GSA’s Central Office in Washington, D.C., pro-
vides program policy and oversight and coordinates the program with Congress, the
Office of Management and Budget, and the State Department. The GSA Regional
Administrators in Fort Worth, Texas and San Francisco California have each estab-
lished an Interagency Task Force consisting of representatives from GSA, the Cus-
toms Service, the Immigration and Naturalization Service, and the Department of
Agriculture to plan, develop, and manage the Capital Improvement projects. Each
Agency is represented at the National, Regional, and local level.

The Fort Worth Task Force is responsible for managing 31 major projects in
Texas and New Mexico at an estimated cost of $129,951,475. The Task Force pres-
ently meets bi-monthly, usually at GSA’s Regional Office in Ford Worth -although
meetings are occasionally held down on the border. In addition, there are frequent
technical meetings with the inspection service’s technical experts, management rep-
resentatives and GSA’s architectural/engineering (A/E) consultants. :

The San Francisco Task Force has direct project management responsibilities for
the Capital Improvements in Arizona and California. An interagency Task Force
similar to the one in Fort Worth is planning and coordinating 32 major projects
with en estimated cost of $172,826,474,

111. CUSTOMS SERVICE REPRESENTATION

The National Logistics Center (NLC), working closely with Headquarters Office of
inspection and Control, the Southwest Region, and the Pacific Region, serves as the
overall program coordinator for the Customs Service. Each of the above offices are
represented on both Interagency Task Forces. Cooperation within Customs and with
GSA and the other agencies has been excellent. Most projects are currently in the
master plan phase, under design or under construction. The pace has been extreme-
‘lly hectic. In order to keep the projects on track, the task force has mandated that

esign reviews be completed in 14 days. This has been a substantial drain on Cus-
toms resources but has been the key to keeping the program on track.

1V. COORDINATION WITH THE BORDER TRADE COMMUNITY AND LOCAL GOVERNMENTS

The CR instructed GSA to coordinate the final priority list of projects with the
border trade community, the Customs Service, the State Department, and other
Federal entities that enforce our laws at the border. This has been accomplished by
meetings with the local Governments, attending bolder trade meetings, and conduct-
ing public hearings. GSA is invited to speak at quarterly meetings with the border
trade community conducted by the District Directors. In addition, GSA has designat-
ed the Special Assistant to the Regional Administrator in Fort Worth as the Gov-
ernments liaison to the border trade community and the local Governments for this
g;ggram. The Border Trade Alliance has reviewed the final list of projects and has

n very supportive in obtaining funding approval from Congress for the program.

. V. PROGRAM FUNDING DOCUMENT~—ATTACHMENT
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SOUTHWEST BORDER IMPROVEMENTS

Senator BENTSEN: With increased staffing, better facilities and equipment, and
other initiatives to date (including consultations with Mexican customs), have you
seen measurable improvements in cutting delays on the Southwestern border? What
more do you plan to do?

Commissioner HALLETT: Traffic volumes along both the northern and southern
border have increased dramatically in the past five years. Given the workload in-
creases, Customs has still maintained efficient traffic movement at major crossings,
while delays have not increased. The benefits of facility improvements can be felt at
the El Paso Import Lot where the facility entrance was improved and the number of
processing booths expanded to include separate facilities for Line Release shif»
ments. At the two busier bridges in El Paso, the expansion and addition of two addi-
tional primary processing lanes at each crossing has helped to keep traffic delays
down. At Calexico, California, where the Southern Border Facilities Improvement
Plan calls for a new facility, Customs and Immigration have employed innovative
grocedures as an interim measure to help minimize lengthy lines and traffic delays.

he agencies are doubling up inspectors in the primary booths to allow faster proc-
essing and doubling the vehicles being processed through a lane. Customs and INS
alonF the southern border continue to employ creative procedures to keep traffic
;nov ng smoothly while carrying out our enforcement and interdiction responsibil-

ties.

In the area of cargo processinE, several initiatives have produced positive results.
For examples the expansion of Line Release processing of repetitive, low-risk ship-
ments has eliminated the need for approved shipments to wait for inspection and
release in the crowded import lots. Instead, the entry documents are rapidly re-
:lile'v:ed ib)tr our primary inspector, ang the truck is normally released directly from

at point.

In addition, based on positive test results of the Maquiladora Sealing Program in
El Paso and Brownsville in May of 1989, we have begun to expand this program to
other locations on the Southern Border, This program expedites approved maguila-
dora shipments through Mexican Customs export control and permits rapid entry
processing on the U.S. side through Line Release. -

We are actively taking steps to align hours of gervice with the Mexican Customs
wherever extended hours will help to alleviate the traffic congestion. As a result,
our larger crossings are now open for periods beyond normal business hours of 8:00
a.m, to 5:00 p.m. Commercial traffic congestion at the port of El Paso, which is now
open 24 hours, has been dramatically reduced.

Our efforts to improve service in the near future will include:

1. adding four (4) more Line Release locations on the Southern Border during
FY 1990, and the installation of networking equipment at the busiest locations
to permit more than one lane at a given crossing to process cargo through this
system;

2. improving our automated cargo selectivity system to reduce the number of
data elements required to release cargo on the border, and offering enhanced
communications protocol to allow faster and more efficient exchange of entry
information between Customs and ABI brokers; and
" 8. exploring new technology which will permit inspectors to rapidly and reli-
ably examine enclosed spaces in vehicles and containers without damaging the
container or its contents. Devices under consideration include portable contra-
band detectors, which measure density differences, infrared laser ra’nge—ﬁnders,
and large-scale x-ray devices.

We have included in our FY 1991 budget request an initiative to add 175 inspec-
tors to the Southwest Border. These personnel would allow us to carry on a sus-
tt;linegi enforcement program without further delaying legitimate travelers and mer-
chandise.

RESPONSE TO QUESTION FROM SENATOR HEINZ
CUMULATIVE EFFECT OF ABSORPTION

Senator Heinz: While the cuts in the Customs Service's budget from Gramm-
Rudman during the last couple of years have been small, Customs has been required
to absorb all increased costs related to wage increases and insurance premium in-
creases. The cumulative effect of these cost increases and budget cuts has not been
small. Domestic industries that rely on Customs enforcement of the trade laws are
concerned about the impact that all of these increased costs might have on the
money available for commercial enforcement activities, such as “enforcement
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blitzes” and money to keep the mobile metal analyzers on the road. Should they be
ct:fv:;:emed? Has there been a reduction in the money available for enforcement ac-
y. ‘

Commissioner HALLETT: It is true that Customs is absorbing increased costs which
have required staffing reductions, but despite these cuts, Customs believes that its
heavy investment into the Automated Commercial System (ACS) and its ability to
selectively designate cargo for examination should offset any significant impact of
reduced staffing.

Although the number of special enforcement blitzes may decline somewhat, funds
are still available for high priority special oKerations. In combination with better
intelligence, and better selectivity through ACS, Customs is confident that those
people who depend on this Agency’s enforcement of the trade laws, need not worry.

THE Con'awssmnan or CustoMms,
Washington, DC, March 16, 1990.

_ Dear Senator Symms: In your communication received on February 20, 1990, you
indicated that the petroleum industry, represented by the American Petroleum In-
stitute (API) presented to Customs a Proposal referred to as a “pool concept” to re-
solve the Problems stated to have been created by Customs Service Decision (C.S.D.)
88-1 and requested for the record Customs’ response to the proposal. An explana-
tion of the background in this matter is helpful in resyondin‘g to your request.

The law under 19 U.S.C. 1313(b) permits the substitution of merchandise for im-
ported duty-paid merchandise, both of which are of the same kind and quality, for
use in the manufacture of new articles that are exported for drawback (refund of
duties) within certain time limitations notwithstanding that the articles may have
been made entirely with the use of the nondutiable substituted merchandise. The
intent expressed in the legislative histort" is to enable domestic capital and labor to
compete with foreign manufacturers in the foreign market by relieving domestic in-
dustry from the expense of duties for the raw materials used in manufacture for,
‘export and the expense of maintaining separate inventories for imported and domes-
tic raw materials. Finished articles such as jet fuels made from crude petroleum
under drawback conditions, are drawback products eligible for a refund of dut;
upon exportation, An eligible article is an article whose identity as a drawbac
product has been maintained. All other articles are ineligible even if exported, The
‘Jaw does not permit substitution of an ineligible article for an eligible article and
C.S.D, 88-1 simply restates that law. ‘

In C.8.D. 83-54, the Customs Service permitted drawback claimants to reach their
drawback products that ate commingled in storage with fungible nondrawback prod-
ucts provided that the inventory records showed that there were in fact drawback

roducts available in the commingled storage at the time of exportation for draw-
ack.. We found by audits that claimants were using a 30-day accounting period to
- petroactively claim drawback when drawback products were not available in the
commingled storage at the time of exportation and thus substituting finished prod-
ucts. C.S.D. 88-1 affirmed the Customs legal ’lposition and the issue in C.S.D. 88-1 is
now Yending in the Court of International Trade which we expect will be decided
short ly ‘H.R. 2033 was introduced in the Congress and S. 1648 in the Senate on
. behalf of the petroleum industry which would retroactively reverse the legal posi-
_tion on the Customs Service, permit the substitution of finished articles, and make
major changes in the drawback laws beyond the issue in C.8.D. 88-1.
he Customs Service expressed concern and opposition to these Bills. The Admin-
istration has formally o%posed both Bills. In meetings with Congressional personnel
and representatives of the API, the Customs Service was requested, in lieu of legis-
lation, to meet with representatives of the APE to carry on a dialogue and attempt
to work out fprocedures, other than those involved in C.8.D. 88-1 and within the
framework of the existing drawback laws, to identify eligible drawback fuels which
_are commingled in storage with other fuels that are not eligible for drawback. Sev-
eral meetings have taken place resulting in the submission from ‘API dated Febru-
ary 12, 1990, referred to as the “;:]ool concept”. It is in this background that you
asked us to provide for the record the Customs’ response to the “ concept”’. -

The petroleum industry has been pressing this issue since 1983 and the Customs
Service in issuing C.S.D. 88-1 was of the opinion that the affirmation of the identifi-
cation procedure as approved in C.S.D. 83-54, represented “the broadest lawful exer-
cise of administrative discretion currently possible under section 1313.” The AP!
claims that they cannot comply with the record-keeping requirements of those rul-
ings and it is doubtful that they can produce other record-keeping procedures to

" show compliance.
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The API submission of February 12 refers to waiting for additional information
from the pipeline company and storage company who are also custodians of records
in this matter which are essential for identification. To date, that information has
not been submiitted to Customs. So long as Congress imposes the obligation to verify
the bona fides of duty refunds on the Customs Service, we cannot act unless we
have adequate information. Since a petroleum company will not be responsible for
lading fuels on qualifying vehicles or for exporting the fuels, it is critical for reve-
nue protection that adequate records are maintained to quickly identify the exist-
ence of ineligible practices. Also the Customs Service is currently attempting to
obtain essential information in this matter by auditing existing drawback claims for
the exportation of jet fuels. Of course, these requirements would be significantly
changed if S. 1648 were to be enacted.

Enclosed is a list of attachments for your information and assistance in under-
standiniethe background of this complex matter. We appreciate your concern and if

-

we can be of further assistance, please feel free to call upon us.
Sincerely,
CaroL HALLETT.
Hon. STEVE SymMms,
U.S. Senate.
Enclosures.

PREPARED STATEMENT OF PETER V. HANDAL

Good morning, Mr. Chairman, members of the Committee. I am Peter V. Handal,
Fresident of Victor B. Handal & Bro., Inc,, a New York based importing and manu-
acturing concern. I axgear before ‘you today in my capacity as an Officer and Direc-
tor of the American Association of Exporters and Importers (AAEI), and Chairman
of its Trade Policy Committee.

The Association consists of over 1,200 company members engaged in every aspect

“of international trade, Most AAEI members deal with Customs on a daily basis.

AAEI appreciates the opportunity to present, on behalf of its membership, their
views on Customs’ Budget and user fees. AAEI is here today to urge Congress to
take this opportunity to end user fees for the entry of merchandise into the U.S.
Customs territory. In principle and in practice, the fees are inconsistent with U.S.
international obligations. Even if a modified fee schedule is adopted, the inherent
problems and unfairness will continue to contradict the GATT and create insur-
mountable operational problems for U.S. Customs.

USER FEE IMPLIES “USE"”

AAE], in principle, is ogf)osed and will always oppose Customs user fees. The fees
are little more than double taxation for government mandated services. The U.S.
Customs Service is a tax collection afency which also functions to regulate trade. In
its collection capacity, its role is analogous to the role of the Internal Revenue Serv-
ice in collecting income taxes. To impose a “user fee” for the privilege of paying the
customs duties required to be deposited as a condition of entry of imgorte merchan-
dise is analogous to charging a taxpayer a fee for the privilege of filing an income
tax return and paying income taxes, This is a concept which clearly would offend
the tax Cpaying Puhlic‘; it is no less offensive to the importing public.

The Customs’ clearance of imported merchandise, inspection of merchandise, as-

" sessing duty, and insuring it is not prohibited from importation by law or regula-

tion, is not a “service” to the importer. It is an obligation of the Customs Service to
the public:to carry out these functions and to insure that the correct amount of cus-

toms duty is deﬁosited, and that no law is violated by importation. This is done for
are.

the general we AAEI agrees with the General Accounting Office which con-
cluded, “GAO does not believe there is merit in assessing user’s fees for those for-
malities that are not voluntary, because these formalities protect the natlon as
whole.” GAO Report OC-9-85-1.

The Administrative Conference of the U.S,, in their 1987 report on user fees, clari-
fied the standard to be applied when a government service iives only incidental
public benefit, then it should be fiinded out of special fees by those who require the
! “gervices” grimarily ben-

ic is without
merit. Customs was established in 1789 to protect the borders and revenue of U.S.
Without Customs, the flow of all types of goods into the U.S.—genuine, counterfeit,
beneficial, cangerous—would be unimpeded. Legally entering merchandise and

service to be performed. ‘The argument that U.S, Customs
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paying Customs duties is not a Frivilege. It is re?uired by law. Those who choose to
import are taxed, in the form of duties (tariffs), for doing so, with billions of dollars
collected benefiting the General Treasury. As such, the cost of this operation should
be borne by the general revenue and not by double taxation of the importer.

Let us state for the record, that AAEI's members are not opposed to additional
‘fees that confer a direct benefit upon the requester of the operation. Charges for
personnel overtime, or to keep a port open after hours, or to place a Customs em-
ployee on a business’ premises are common and have been an accepted part of busi-
ness practice for years. However, the merchandise processing fee of .17% ad valo-
rem is not such a charge. It was imposed as a revenue measure as part of the
budget reconciliation process in 1986. The importer does not ask Customs for special
favors in the daily processing of merchandise, the importer is required to submit to
Customs procedures. -

The imposition of such user fees was not recommended by President Reagan’s Pri-
vate Sector Survey on Cost Control, in the Report of the Task Force on User
Charges. As pointed out therein by the Grace Commission (at page 196), Customs
passenger processing and requirements for the formal and informal entry of mer-
chandise are for the benefit of society as a whole. These functions protect the reve-
nue, deter smuggling and the importation of contraband, and are necessary to en-
force the laws. As the Report further observed, the formal and informal entry of
goods and entry by mail are services that support the general economy and for
which a fee—duty on goods or postage—has already been paid. In addition, these
functions also serve as a protection for domestic industry.

The economics of the situation weigh a heavily against continuation of the user
fees, as the weight of opinion. In fiscal year 1988, Customs collected over $16 billion
from commercial operations, a little over $600 million of which was attributable to
the user fees. For FY 1989 Customs collected close to $19 billion. Projected receipts
for 1990 will exceed $19.5 billion. For the past five fiscal years, Customs has re-
turned at least $18 for every dollar it received in appropriations. U.S. businesses
that export and import are already paying, and quite substantially, for those “privi-
leges.” fhere simply is no need or justification for these additional taxes disguised
as user fees.

GATT INCONSISTENCY

AAEI understands that political reality overrides principle on occasion. The need
to reduce the U.S. budget deficit without raising taxes can place undue- pressure for
adoption of unnecessary measures. The Customs user fees, despite the inconsisten-
cles with the GATT, were imposed in such a climate. Political pressures, however,
should not override U.S. international obligations or fundamental fairness. The
GATT Panel Report of 17 November 1989 on page 39 found that the U.S. user fees,
imposed for the regular importation of merchandise were “simply taxes on imports”
and as such were inconsistent with the fundamental principles of the GATT.

AAE]! does not take issue with the GATT Panel finding, and indeed, warned Con-

ress and the Administration of such a finding in testimony before and after the fee

ame effective. AAEI’s purpose today is not to say “we told you so.” Rather, it is

to ask Congress to focus on the simple solution to the economic and political prob-
lems caused by the fee.

The Treasury Department readily admits to what the GATT Panel found over two
years ago: that the user fee is a revenue raiser. Treasury appears to judge its effec-
tiveness by the level of revenue raised, not by an increase in the level of Customs
Service. Even if the fee were to be modified it would not solve the two major prob-
lems with the fee, its costs to U.S. business and the U.S. government and its contin-
ued inconsistency with U.S. international obligations.

COST TO BUSINESS

Congress and the Administration agpear only to be focusing on one side of the
ledger. Importers have paid close to, if not over, $3 bi dollars in user fees since
1986. The U.S. government believes it is reducing the blidget deficit. AAEI wants to
emphasize this is not a question of politics, of a choice between raising taxes across
the board or maintaining user fees, neither is it a question of reducing the deficit.
Rather, it is a question of double taxation of U.S. business that import with no cor-
responding value to those taxed and despite unanimous opposition to the tax. AAEI
mernbers do not believe that fee raises enough revenue to cover its cost, or that it
benefits either Customs or the import community. ‘

The Customs user fee already has increased the cost to imgorters beyond the basic
charge. A modified fee will be no different. Many customs rokers_‘charge an addi-

32-521 0 - 90 - 2
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tional fee to pay and account for the user fee. Whatever the private sector charges
to process the fee, it is certain that the cost to U.S. government is greater. And de-
spite the fee, importers must pay contractors hired by Customs in order for goods to
be inspected, as is required by the central Examination Stations system. Another
cost is the U.S. companies cost in recording the user fee as a separate entry in its
books, The cost to business also can be counted in terms of competition. The user fee
ultimately is passed on to the consumer and even if the full cost of the fee is not
reflected in the final price, the increase can make a larfe difference in the competi-
tiveness of the merchandise. The resulting sales loss will lower profits and thus tax
revenues. This fact is reflected in the recent ITC Report that found an increase in
imports under the tariff provisions for U.S.-made goods processed abroad (807, now
Chapter 98), due to the user fee exemption those goods enjoy. The other growing
cost to U.S. business of the Customs user fee is the time spent since 1985 to elimi-
nate this fee. The time in meetings, communications and lobbying that U.S. busi-
ness has and continues to expanded, all in order to convince ifs representatives in
Congreéss and the Administration to repeal the fee is staggering. Yet, the opposition
continues not only on principle but because of the enormous financial cost this fee
imposes, and the resulting impact on profits.

COST8 TO THE U.8. GOVERNMENT

The Treasury Department appears to scoff at the idea that the fee results in any
costs to the U.S. This is tantamount to saying there is no cost in collecting and proc-
essing tax returns. Of course there is the cost, similar to business, of collecting, proc-
essing and recording the fee. In fact, Customs even has a separaté office and staff
devoted to user fees. But there are other costs as well, such as the fact that Cus-
toms, Treasury and OMB must separate out the fees for purposes of the Budget cal- -
culations. Then there is the resulting cost to the U.S. Treasury of less tax revenue
since the fee comes out of a company’s profit. -

However, even greater is the cost to Congress and the Executive Branch in time
not spent on other issues due to the constant and Em)lon%ed negotiations, lobbying
and hearings, such as this one, on the fee. AAEI believes it speaks for everyone, on
both sides of the is sue, when it states that we much prefer to talk about somethin,
else. Modifying the fee will not solve the problem either, as the modifications wi
require constant tinkering due to exemptions for special interest groups or policy
reasons such as expanding trade with newly “democratized” countries. Downward
modifications will also be necessary as Automation reduces processing costs.

Finally, the cost to the U.S. will be measured in GATT-sanctioned compensation
or mirror-image taxes on U.S. exports. If the U.S. continues its failure to bring the
fee into  GATT-compliance, its trading partners will have a legitimate right to_re-

uest an receive compensation in the form of lower tariffs on imports, thus negating
the revenue raised. This will happen even if the U.S. adopts a modified ad valorem
fee with a cap as there is no evidence to sugﬁest that the cost of processing an
import is directly proportionate to the value of the goods.
transaction-based fee arguabl‘y; may be accepted by the GATT. All that would
do would be to open the door for the same fees or taxes on U.S. exports. This would
reduce the competitive edge of U.S. companies in overseas markets, reducing sales,
possibly increasing the U.S. trade deficit, but definitely reducing profits of compa-
nies that export and in turn taxes to the U.S. Treasury.

THE FEE IS UNNECESSARY FOR AN EFFECTIVE CUSTOMS SERVICE

Proponents of the fee argue that it allows the U.S, to increase the appropriation
for U.S. Customs, thus increasing the “service” to those who pay the fee. Nothing
can be farther from the truth. It is true that the budget for Customs Commercial
Operations has increased since the fee's inception, but thus is only due to Congress’
insistence that the Administration do so. The Administration"wanted to cut Cus-
toms personnel and “service” despite the fee. From 1986 to 1988, the increased ap-
propriations went to fund Customs enforcement operations, mostly drug enforce-
ment. In 1983, Congress mandated that a certain of commercial personnel be re-
tained. However despite the welcome mandate, Customs had less import specialists
in 1989 than it did in 1975, even though trade increased from just over 3 million
entries to 8,9 million. This recent increased attention to Customs commercial side
has had little immact on service to importers as_evidenced by the just released
House Ways and Means Subcommittee on Oversight report. The investigation was
conducted from 1987 to 1989 when the user fee was in full effect. It found flagrant
abuse in mismanagement of and disregard for Customs commercial operations, in-
cluding commercial facilitation. The total disconnection between the user fee and
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. ddequate staffing levelgy was also evidenced by the Fall 1989 announcement that
Customs would cut 91 positions.

Further, the continuance of the user fee will have little effect of the ability of
Customs to imgrove commercial operations. Customs collected over $18 billion dol-
lars in FY 1990 and is expected to double that amount by FY 2000. Increased funds
and staffing combined with automation will only increase that pro{ection. AAEI
supports Customs request for $795 million for FY 1991 for commercial activities. As
the second largest revenue raising agency the service has not reached the peoint of
diminishing return. Commissioner Hallett’s welcome commitment to improving the
commercial facilitation aspects of Customs will make the fee unnecessary.

A MODIFIED FEE WILL NOT SATISFY U.S. INTERNATIONAL OBLIGATIONS

There are a number of GATT inconsistencies which will remain even if the cur-
rent fee is modified. First, whether ad valorem or transaction-based, user fees on
imports are not consistent with the objective of Article VIII(b) of the GATT, that
the contracting parties recognize the need for reducing the number and diversity of
fees and charges, U.S. fees on imports, to fund harbor dredging, commercial oper-
ations or trade adjustment assistance programs, fly in the face of Article VIII and
may prompt other industrialized countries, most of who look to the U.S. as leader in
trade, to impose or increase the number and amounts of their fees on U.S. exports.

Second, as the GATT Panel ruled e(‘f 59) and the USTR's Office recognized in a
1987 briefing memo which summarized the decision, ‘‘exemptions to the user fee are
‘GATT illegal’ to the extent that they result in over-charging non-exempt imports.”
There is little expectation that all the exemptions to the user fee can be legislated
away. Even if they were to be, as in the U.S.-Canada Free Trade Agreement and the
proposed exemption for goods from Israel under the U.S.Israel Free Trade Agree-
ment, the results still mandate the fee's expiration. Either non-exempt merchandise
bearing the cost of exempt goods clearly contradicts of the GATT, or the substantial
shrinkage in the amount collected by the fee as the U.S. enters into more “free
trade” agreements will eliminate the only benefits the U.S. government derives
from the fee: hundreds of millions of dollars in revenue and at least on paper a re-
duction in the overall budget deficit.

The very fact that the cost of processing goods from Canada and Israel can be
exempt from the fee only underscore its fundamental GATT inconsistency regard.
less of its form. There is no doubt that a cost is involved in processing goods from

" Canada, Israel, CBI countries and the least-developed developing countries (LDDC's).
By providing fee exemptions the Administration and Congress are admitting that
these are not “user” fees but merely “revenue enhancers” or taxes” on imports, and

" prohibited by the GATT.

A ‘third GATT inconsistency also arises from the exemptions. Article I of the
GATT, known as the MFN clause, states that all nations must receive the same ben-
efits provided to any one country. Certain lesser developed developing countries

. (LDDC’s) and CBI countries are exempt from the current fee due to long-standing
U.S‘,fore{?n economic policies. Three other GATT members raised the argument
that the U.S. exemption of LDDC’s and CBI countries violates Article I. The GATT
Panel did not actualhy rule on the arguments because the three were not parties to
the dispute but stated, “No answer in opposition to these legal claims was given, nor
was the panel aware of any that could be given.” (emphasis added). GATT Panel
Ruling at 68. The U.S. is bound to face another GATT Panel, and in AAEY’s opinion,
bound to lose again if a modified user fee contains any exemptions.

Fourth, and probably most important, thie GATT Panel Ruling can be interpreted
to state that any user fee on the regular importation of merchandise is an ordinary
tax on imports and therefore GATT-inconsistent. Although the parties to the GATT
case did not argue the point, the panel held:

Granted that some government regulatory activities can be considered as “serv-
ices” in an economic sense when they endow goods with safety or quality char-
acteristics deemed necessary for commerce, most of the activities that govern-
‘ments perform in connection with the importation process do not meet that def-
inition. They are not desired by the importers who are subject to them. Nor do
they add value to the goods in any commercial sense. Whatever governments may
choose to call them, fees for such government regulatory activities are, in the
Panel’s view, simply taxes on imports. (Emphasis added).

AAEI does not believe that the U.S. is willing to contravene the GATT's prohibition

on taxes on imports.
The U.S. has other international obligations besides the GATT.
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Treaties with other countries, that reduce tariffs and grant duty-free treatment,
such as the U.S.-Canada Free Trade Agreement and U.S.-Israel Free Trade Agree-
ment are important to the U.S. foreign relations. Unilateral preference programs
such as the GSP and CBI foster economic as well as political stability of U.S. allies.
The imposition of any type of import fee vislates not only the written provisions of
these laws, but also their spirit. AAEI does not believe that Congress or the Admin-
istration should allow short term budgetary pressures to remove the U.S. long term
commitment to economic expansion.

-

EXPIRATION OF THE FEE

There is a simple, common-sense answer to the economic and political problems
caused by the Customs user fee: Mandate the fee’s expiration when the cost of the
GATT-consistent Customs commercial operations fee’s in FY 1990 -has been met.
Only in this way, can the fee's cost to U.S. business and its fundamental unfairness
be alleviated. .

AAEI is aware of the budgetary concerns which have allowed a unanimously op-
posed fee to remain in place. As an alternative to the expiration date proposed
above, AAEL members could accept the expiration date set by law, 9/30/90. The re-
sultinﬁ surplus of fee collections over the costs of commercial processing would help
ease the budgetary pressure in FY 1991. ‘ i

In fact, the surpluses generated each year of the fee's existence more than offset
the alleged “loss in revenue” to the U.S. Treasury. Starting in FY 1987, due to the
ad valorem nature of the user fee, Customs has collected at least $100 million each
year over its total appropriation for its commercial operating costs.

If the Administration’s argument about GATT-consistency is accepted, and the re-
sulting exempt items are subtracted from the calculation the surplus soars to over
three-quarters of a billion dollars. These surpluses represent money due and owin
to U.S. businesses that import. Should the fee not be mandated to expire, AAE
members and the rest of the trade community will demand a refund.

CONCLUSION

Mr. Chairman, members of the Committee, the members of AAEI are opposed to
continuation of the Customs ‘“‘user fee.,” The fee, as found by the GATT Panel, is
nothing more than ‘tax on imports’ levied on importers who do not benefit from gov-
ernment required “Customs Services’. The fee also is unnecessary as U.S. Customs
is a revenue producing agency, second only to the IRS. Customs consistently returns
close to $20 for every $1 it receives in appropriations and has not reached the point
of diminishing returns. ‘ )

Even if the fee were to be modified, U.S. international obligations, fundamental
fairness, and the continued cost to U.S. Customs to administer the fee, and the re-
sulting reduction in revenue render its continuation more costly in economic and
political terms than its rescission. There is no point in debating which type of fee is
more fair or less harmful. ‘

The GATT is quite clear in its mandate that charges, taxes, and fees on imports
can neither cause the favorable treatment of one country over another nor measure
up to those standards, U.S. trading partners then need only to_initiate another

“GATT Panel to be entitled to compensation, in form of lower tatiffs on their prod-
ucts. Obviously, there will be no net increase in budget revenue. Further, the U.S.
stature as the leader in world trade expansion will be diminished, especially since
no other major industrialized nation imposes such fees. If compensation is not re-

uested, then U.S. exports will face a similar tax, again resulting in less revenue to
the U.S. and a possible increase in the trade deficit. ‘ ‘

The members of AAEI recognize the budgetary pressures, but onh balance urge
Congress to take this opportunity to mandate the fee's expiration. Thank you, Mr.
Chairman for the opportunity to express the views of the 1200 members of AAEL
The Association stands ready to assist the Committee in its endeavors on this issue.

PrerARED STATEMENT OF KENNETH A. KumMM

Mr. Chairman, my name is Kenneth A. Kumm, Manager for Customs and Trade
Affairs, the 3M Company, St. Paul, Minnesota. 1 appear here today as Chairman of
the Joint Industry Group, a business. coalition of over one hundred trade associa-
tions, and business and professional firms involved in international trade with an
interest in customs matters.
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. I thank you for the opportunity to appear before this committee as you address
the problems presented by the maintenance of the customs user fee by the U.S. Cus-
toms Service, a fee which has been ruled inconsistent with this country’s interha-
tional obligations under the General Agreement on Tariffs and Trade (GATT).

As this Committee is aware, the Joint Industry Group has been and remains op-
posed to the concegg and the imposition of customs user fees for those activities by
the U.S. Customs Service which bestow no special benefit on importers. In particu-
lar, we have consistently opposed user fees intended to cover the costs of basic gov-
ernmental activities or customs formalities required of the Customs Service under
U.S. trade laws and regulations for the general public good.

Since the inception of the current fee, the Joint Industry Group has challenged
the Customs Service to produce evidence that the fees collected were related to
“services rendered,” and that the costs identified by the Service as “commercial
services'” costs did not encompass activities which were not related to the actual
_processing of entries. To date, the business community has not received any infor-
mation which would lead us to believe that the Customs Service is willing, or as is
more likely the case, is able to produce such information.

Instead, we continue to see various proposals put forth by the Customs Service to
“fix” the fee schedule which are based at best on guesstimates of the costs incurred.
It is our belief that these fixes are probably derived by first determining how much

‘revenue they wish to raise, and then developing the method to achieve that revenue
target. In other words, the fee Yroposals are not based on an analysis of processing
costs but are driven by a fiscal goal, the very purpose found unacceptable by the
GATT panel finding. :

With regard to fiscal goals, Mr. Chairman, I would like to call your attention to a
letter the Joint Industrg Grous send to Secretary of Treasury Brady concerning the
reguirements of the Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA) under which the customs user fee was originally enacted. In that letter we
stated in part:

“, .. (We have had occasion to review the Consolidated Omnibus Budget Rec-
onciliation Act of 1983, as amended (19 U.S.C. 59¢), which contains the existing
authority for the current fee system. The Joint Industry Group notes that a
report to Congress was mandated at the end of Fiscal Year 1988. That report,
according to the statute was to set forth your recommendation for bringing the
merchandise processing fee fund in balance biannually. i

“The Joint Industry Group is informed that such report was not filed with
the Congress.

;’ghis same statute would require a similar report. by the close of Fiscal Year

In response to our letter, Assistant Secretary of the Treasury, Salvatore R. Mar-
toche wrote in part:

“Customs user fee statute does include a fee adjustment and zero-balancinﬁ
clause. Unfortunately, it is linked to the timely passage of an authorization an
appropriation bill for Customs each year . . . We believe that both of the previ-
ously submitted legislative initiatives fulfilled Treasury’s obligation to report to
the Congress . ...

It is for this committee to decide how well the Treasury carried out the so-called
“fee adjustment and zero-balancing clause contained in the 1985 Budget Act
. (COBRA). I would like to submit the original Joint Industry Group letter addressed
to Secretary Brady and the response from Assistant Secretary Martoche for the
Commiittee files, Mr. Chairman. .
Returning to the GATT panel finding, the core of that finding in February 1988,
was that the United States customs fee is not demonstrably related to the actual
costs of activities performed by the Customs Service in entering goods into this
country. Fee proposals based on a revenue target divorced from analysis of the un-
dGi{l ing costs to be recovered perpetuates the spirit of norcompliance with the
ecision.
Our trading partners, particularly the European Community, have indicated that
. continued application of the U.S. customs user fee will result in their imposition of
similar border fees. This is likely to occur if the U.S. continues the current, clearly
GATT-inconsistent fee, or even if the Administration is able to construct a fee
which wins grudging ??proval in the GATT. Either scenario will negate the difficult
and timely efforts by U.S. negotiators in the past to eliminate nontariff border fees.
Ironically, the decision to maintain the current fee, or to extend one similar in
- effect, will occur during these last months of the most far—reachi'lr‘n'% and important
round of trade liberalization negotiations in the history of the GATT. In either case,
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the imposition of the nontariff border fees by our trading partners would create dis-
advantages for U.S. exporters at a time when greater exports are critical to the U.S.
economy. -

During the debate on H.R. 3299 last year, the General Accounting Office (GAO)
was asked to initiate a study on the issues surrounding the user fee. That study is
expected to be completed later this Spring. In particular, we understand that GAO
was attempting to establish the cost basis for the activities performed by the Cus-
toms Service in processing entries. Based on our discussions with the GAO, we fur-
ther understand that the Customs Service does not maintain the type of information
and records necessary to accomplish the cost study with any degree of accuracy.
This understandixw is in keeping with the recent report on the U.S. Customs Serv-
ice by the House Ways and Means Oversight Subcommittee. The Oversight Subcom-
mittee found that most U.S. Customs Service management decisions are made with-
out supporting data or analysis.”” While we look forward to the results of the GAO’s
efforts, we are not optimistic that the report will shed much light on this debate.

Based on the insufficient data maintained by the Customs Service, the GAO find-
ings are unlikely to provide sufficient information on the cost of the activities per-
formed. It is these costs to which the user fee must, by GATT principles, be related
to enable the Congress or the business community to react knowledgeably to the
latest user fee proposals by the Administration.

COSTS ASSOCIATED WITH THE USER FEE

Let us set aside for the moment the necessary but apparently unattainable link-
age between the costs and the fee structure. The Joint Industr{ Group strongly be-
lieves that maintaining the customs user fee carries with it real domestic and inter-
national economic costs to the government which raise very serious doubt about the
usefulness of the customs user fee as a revenue producer.

First, there are the costs already incurred by U.S. trade negotiators to eliminate
other countries’ nontariff border fees, which elimination has been placed in real
jeo&ardy by the U.S. fee.

cond, there are the costs associated with defending the current U.S. fee interna-
tionally, including manhours, travel and political costs.

Third, there are costs incurred by the U.S. Customs Service over the past 18
months to defend the fee domestically and.to attempt to extend and expand the fee
beyond its mandated September 30, 1990 sunset. The Customs Service also has ex-
pended considerable time and effort to develop numerous roposals. To date, none of

-these proposals has been received favorably either by the business community or by
Congress in part because of the lack of supporting analysis.

Fourth, user fees are included as a cost of doing business and therefore inctuded
in deductible expenses reducing corporate income tax liabilities. Such reduction
translates into reduced government revenues.

Fifth, for the business sector, the costs of additional record-keeping and other ad-
ministrative requirements must be added to the fee itself. Even normally duty-free
entries must undergo rigorous customs appraisal to “protect the revenues,” an addi-
tional workload which would not be otherwise incurred. Similar record-keeping and
administrative costs are borne by the Customs Service as well.

Taking into account the effects of direct administrative costs plus the indirect ef-
fects of the fee on income tax revenues, it is estimated that gross receipts in cus-
toms user fees are, in fact, reduced by at least 33 percent. This net revenue estimate
is based on an analysis of 1983 import operations of a large U.S. manufacturer.

The U.S. Customs Service collected over $129 million from the user fee in Fiscal
Year 1989, a total admittedlg far in excess of the actual costs of “services” recog-
nized by the GATT articles. Based on the estimate above, the costs of imposing the
user fee is an estimated $230 million.

The Joint Industry Group submits that the Customs user fee:

o burdens the U.S. government with the need to defend a GATT-inconsistent
practice during a critical period in international trade liberalization negotiations;

¢ burdens U.S. business and particularly U.S. manufacturers with unwarranted
costs, thereby reducing net revenues;

¢ has not provided the basis for “improved” services thereby delivering no benefit
to those paying the; and ,

¢ ig not supported by analysis to demonstrate its relationship to the cost of proc-
essing of entries as required by GATT Article VIIL

For these reasons, the Joint Industry Group recommends that the customs user
fee, known as the merchandise processing fee, not be extended beyond October 1,
1990. Rather, we strongly urge the Committee to repeal the provision in its entirety.
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We appreciate very much the opportunity to present these views.

PREPARED STATEMENT OF RICHARD E. NoRTON

My name is Richard E. Norton, Director of Facilitation for the Air Transport As-
sociation of America (ATA). ATA represents most of the scheduled airlines of the
United States. These airlines provide regularly scheduled air service between the
U.S. and more than 80 countries.

We appreciate this important opportun}}_y to ‘present ATA'’s views on the Customs
Service’s ability to provide adequate staffing for the inspection of passengers and
cargo at international airports. The industry is concerned that the levels specified in
the Administration’s FY 1991 budget are likely to further aggravate serious conges-
tion at these facilities, cause unnecessary disruptions for travelers, and make air
travel in general less efficient.

Inspector StafZinF at Airports. According to estimates provided by the U.S, Travel
and Tourism Administration, the number of international passengers travelling by
air to the United States has grown by over 40 percent since 1986. This growt%r is
straining a Federal inspectional system that has been characterized by some as the
least facilitative of any major nation.

The Customs Service has done as well as could be expected under these difficult
circumstances, despite being held to the same personnel levels over the three year
period. Under the aegis of their “Airport of the ‘90s” initiative, the Service has
taken steps to computerize the admissions process, to separate flights into high
risk/low risk categories, and to turn to a “profiling” technique for identifying poten-
tial violators.

Notwithstanding these innovations, Customs has been unable to keep pace with
the demand to supply a sufficient number of officers for the major gateways to the
U.S.—ports that have accounted for much of the growth cited above. It is exacerbat-
ed by the pressure fo staff new international destinations, many of which have been
opened or exranded in response to the congestion at larger airports. Customs must
literally steal resources from one port to supp}i\{ officers at another, creating a vi-
cious circle that further downgrades services. The 1991 budget, which provides no
net growth in positions. guarantees continued erosion of the agency’s service and
enforcement missions.

Alternate Sources of Funding. Ironically, this deterioration has occurred despite
the existence of a funding mechanism that would go a long wa'\i‘ toward resolving
the staffing problem without having to increase appropriations. This mechanism is
the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA), which au-
thorizes the collection of a $5 user fee from each passenger arriving from overseas
destinations.

The COBRA legislation is clearly intended to serve as the means to provide the
support that the air transport industry finds so lacking. Section 13031 (eX1) of the
law states unequivocally that “the customs services required to be provided to pas-
sengers upon arrival in the United States shall be adequately provided in connec-
tion with scheduled airline flights at customs serviced airports when needed and at
no cost . . . to airlines and airline passengers.” Since this provision was conceived,
air carriers have expressed concern to Congress that the revenues would have to be
applied.in the form of Customs staff increases if passengers were to receive “‘ade-
quate” services. As noted above, this has not occurred. steps: first, clarify the origi-
nal purpose of the legislation by adding language that stipulates the remaining $35
million be spent on Customs inspectors and equipment at the affected airports: and
second, provide for an indefinite reauthorization of the account.

There is no doubt that these actions would have a dramatic impact: the sum could
allow the hiring of up to 700 officers, or provide a mix of personnel and automation
that will quickly reduce the scale of the %roblem. For the foreseeable future, Cus-
toms would be relieved from the impossible decisions required of them when re-
sources simply do not exist for the task at hand.

Collection of Fees on Commercial Cargo Shipments. As you know, another fee was
enacted shortly after the passenger fee was set utp: the ad valorem charge for the
processing of “formally entered” merchandise. In general, this system has not
caused major problems for the air carriers; however, a GATT panel ruling has led to
a number of efforts to revise the structure for the fees. ATA is concerned that the
proposed alterations will lead to unrealistically high charges for certain services,
and thereby discourage their use.

As recently as February 13, 1990, ATA has been informed by the Customs Service
that the agency is recommending the adoption of either a modified ad valorem user
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fee schedule, or one that is transaction-based. In both cases, a $13 or $16 charge is to
be levied on “informal” shipments, which account for over 30 percent of the volume
and are typified by packages handled by express services.

We believe this new fee is too high in relation to the processing costs actually
incurred by Customs. This is especially true in the case of tgose cooperating carriers
who have developed systems to process high volumes of informal entries. As these
:l;ysttlems serve to reduce Customs' costs as well, we find no rational basis for the fee
evel.

Without -implying endorsement of the ad valorem fee schedule, ATA views the
transaction-based alternative as even less desirable. Under this scheme, another “in-
bond” fee of $4 to $9 would be added on top of the initial entry fee in cases where
goods arrive in the U.S. at a major port and are moved to an interior distribution
center for clearance and handling. Again using the example of the informal entry,
Customs would receive between %17 and $25 for each package, despite huge ship-
ments being cleared now through use of a single consolidated entry.

If revisions are made that include such unjustifiably hi%l'\rcharges, it is likely that
the fee structure will be found incompatible with the GATT again, and furthermore
will severely restrict growth in the segments that suffer a disproportionate share of
the burden. If Congress chooses to retain the fee system, ATA recommends that the
charges be more closely aligned to the actual expenses incurred by Customs in proc-
essing each category of merchandise.

In conclusion, ATA asks that the committee give immediate attention to both of
these matters; our suggested modifications to the user fees are critical to the
healthy growth of the air transport industry, yet will not require any increase in
appropriations. Additionally, the changes we have recommended will provide a tan-
gible benefit to the travelling public, and serve to encourage growth in international
trade and tourism.

Thank you, Mr. Chairman, for this opportunity to present our suggestions. We
look forward to working with you to resolve the issues we have discussed today, and
offer the assistance of ATA on these and other matters of interest to the committee.

PREPARED STATEMENT OF M. SIGMUND SHAPIRO

Mr. Chairman. It is a privilege for NCBFAA to appear here today. I am M., Sig-
mund Shapiro of Samuel Shapiro & Company, Inc. of Baltimore and serve as Chair-
man of the Association’s Legislative Committee. The Committee and its staff have
always been most gracious to NCBFAA and we thank you for your attentiveness to
our point of view.

Customs brokers and ocean freight forwarders are at the very hub of our import
and export commerce. We are unique in that we have a clear view of the flow of
trade from the exporter’s warehouse to the importer’s front door, here and overseas.
We see impediments to trade as threats to our industry’s well-being and facilitation
of the flow of cargo as our salvation. We support full and fair enforcement of all the
laws that are on the books but oppose the regulatory barriers that are spawned by
ignorance, bureaucracy or mischief. We are therefore highly pleased with the new
look at Customs and the very positive influence of its new commissioner, Carol Hal-
lett. She fully appreciates the “hard times” that the trading community have expe-
rienced and is trying hard to rectify the damage done. We, at NCBFAA, appreciate
her efforts and are already committed to assist her in restoring confidence to the
agency. We know that we will not agree on everything, but we do know that we will
be able to actively engage in a mutually beneficial dialogue. Customs will make ad-
justments, and so will we. ] ,

Sir, you well know that Congress’ role is not over, but in fact is just beginning.
New legislation modernizing Customs and establishing greater protection for the
law abiding citizen-is being prepared and we know that you will have to devote your
time and energy to those discussions. But, we expect this to be a dialogue without
acrimony, where honest differences of opinion can be resolved and productive legis-
lation can be evolved. As the Joint Industry Group testimorg indicates, there is
across-the-board interest from the business community and NCBFAA is a key player
in these efforts. We are confident that, under your auspices, the process can’move
smoothly and that our views will be fully and fairly considered. ‘

A more immediate problem before you, however, is resolution of the customs user
fee issue. NCBFAA has worked with the Committee since the inception of the fee. It
has always vexed the Committee and is equally troublesome to us. With you, we
have tried to repair the international damage done by this blatant violation of the
GATT code. We have also attempted to make the fee equitable to ALL parties,

-y
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spreading the burden evenly and preventing the user fee from becoming an impedi-
ment, rather than a mere incidence of commerce. We have helped put patch after
atch on this ill-conceived tax, and not baling wire, nor patches, nor the blessing of

STR can correct what was wrong in the first place—it is a tax; it violates GATT; it
impedes trade; it should never have been passed.

While this indictment may seem harsh, NCBFAA has not come to this conclusion
precipitously. Like_you, Mr. Chairman, we have taken pains to offer constructive
advice as to how to make the user fee workable. Yet, every change creates another
trap. We believe that every proposal that we have seen—be it-ad valorem, “modi-
fied” ad valorem, or transaction-based (and that includes Customs’ latest offering)—
poses serious obstacles to trade. NCBFAA has specifically commented on several oc-
casions about how the user fee can become an artificial incentive for consolidation.
Gaming the user fee can create as much damage to traditional patterns and prac-
tices of trade as avoiding taxes has often negatively influenced our economy and
shattered public confidence in the Federal income tax system.

We customs brokers have been vocal in our adamant opposition to what we con-
sider the most objectionable of the alternatives: the transaction-based fee. To impose
a flat charge for each type of customs transaction creates a web of fees and adminis-
trative costs that further encumber trade and, more than any other remedy, makes
it reasonable to alter existing practices which have otherwise proven efficient. To
the extent possible, tariffs and taxes need to be a neutral force in the marketplace.
A transaction-based user fee is at the opposite extreme.

There is a genuine consensus within the business community that this is the year
to repeal the user fee. First, it has been delivered from the reconciliation process
and now appears in a package whose only revenue aim need be the mini-trade bill's
revenue neutrality. Further, the user fee has become such a source of public criti-
cism that there exists a widespread question in the Congress about its value, meas-
ured against its corresponding political cost. And, it clearly impedes our negotiating
position at the height of the Uruguay Round trade talks in Geneva. Our continuing
violation of GATT principles undercuts our arguments for fair trade and only pro-
vides leverage to those seeking advantage from our embarrassment. In truth, the
user fee is so overladen with problems that, like a vessel burdened with too great a
load, it is ready to slip silently into the sea . . . if only you will encourage it to do so,
Mr. Chairman and members of the Committee. )

On a final note, NCBFAA believes that the Committee should take the opportuni-
ty provided by this first two-year authorization to establish fully adequate levels for
commercial operations. We support the concept of a funding floor for commercial
operations as recently suggested by Congressman Jake Pickle, Chairman of the
Ways and Means Oversight Subcommittee. We also support increased staffing for
the Office of Regulations and Rulings so that the public can have timely access to
Customs’ interpretations and so that we are in a position to comply with the law.

We believe strongly that additional resources must be given to the hiring and
training of import specialists, again to facilitate compliance and (if appropriate) en-
forcement. It is very disturbing to us that import specialist staffing has actually de-
clined over the past 15 years, while during the same period, formal entries tripled!
Added to this, is the fact that inspector and criminal investigator staffing has risen
dramatically. This reflects Customs’ overzealous pursuit of enforcement objectives
over the past decade at the expense of commercial operations. Mr. Chairman, we
ask your committee to help reverse this trend by authorizing increased funding
levels for import specialists.

And, finally, NCBFAA asks you to provide the Customs Service the resources nec-
essary to complete its Automated Commercial System. We understand that substan-
tial direction must be given Customs about the application of these resources.
NCBFAA asks that your guidance include the direction that existing subsystems,
like the Automated Broker Interface (ABI) must be fully developed and resourced
before entering new and highly conceptual enhancements. Brokers have invested
heavily in ACS and we strongly believe that Customs should feel a strong sense of
obligation to industry to ensure that there is a corresponding return on that invest-
ment, before the Service attempts to conquer new frontiers.

Agfain,’ Mr. Chairman, thank you. NCBFAA is pleased to have this opportunity to
testify.
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PREPARED STATEMENT OF SENATOR STEVE SYMMS

I am concerned with the petroleum industry’s inability-to obtain drawback on the
export of drawback-eligible product, which has been caused by the issuance of Cus-
toms Service Directive 88-1.

As a result, I have introduced a bill, S. 1648, which will cure this problem. I
intend to pursue adoption of this legislation at the first ogortunity.

I encourage the petroleum industry and the Customs Service to pursue a resolu-
tion of this issue that will enable the Customs Service to ensure drawback is being
claimed only on the export of drawback-eligible refined products while at the same
time the petroleum industry can be assured that the procedures are not so compli-
cated as to make compliance impossible or impracticable.

I hope that my bill, S. 1648, will be incorporated and considered as part of any
tariff legislation this year.

— PREPARED STATEMENT OF RoBERT M. ToBIAS

Mr. Chairman and Members of the Committee: I am Robert M. Tobias, National
President of the National Treasury Employees Union NTEU is the exclusive regre«
sentative of over 144,000 Federal workers, including all employees of the U.S. Cus-
toms Service worldwide. I am accompanied by Patrick Smith, NTEU Director of
Legislation, and Paul Suplizio, legislative consultant. On behalf of the men and
women who enforce our trade laws and are in the front line of the war on drugs, I
am pleased to present NTEU’s views on the U.S. Customs Service authorization for
FY 1991 and 1992,

Customs remains an agency in deep crises. We have recent confirmation of this in
the report of a two-year investigation conducted by the Oversight Subcommittee of
the House Ways and Means Committee. We called for this investigation, and its re-
sults were as we anticipated. Nevertheless, it is a sad day for Customs, and for the
dedicated men and women of the Service. We spoke up repeatedly in an effort to
head off many of the problems, but sadly, Customs management was not in a mood
to listen. The biggest lesson of the past several years is that Customs employees and
the trade community have ideas worth listening to.

CONGRESS SHOULD SET STANDARDS AND REQUIRE A LONG-RANGE PLAN

Let me address, first, the question of a two-year budget authorization for Customs.
We favor such an approach, but only under conditions that would make it meaning-
ful. The President’s budget is prepared in one-year increments, and unless Congress
acts to spell out its priorities, there is nothing to prevent OMB from disregardin
congressional intent and submitting a budget that accords with its own priorities.
two-gear authorization would be meaningless if it's simply a set of numbers that
OMB can disregard. Congress must legislate to ensure that the priorities built into
its two-year authorization will not be disregarded.

Congress can do so by enacting specific standards of service that Customs must
meet, for example, that air gassengers be cleared within 45 minutes of arrival, that
8 percent of containerized shipments be inspected, that no more than 35 percent of
formal entries be bypassed, that 20 percent of Import Specialist staff-years be allo-
cated to importer visits and assisting the trade community, and so forth. This is not
micro-managing, but a way to set priorities and ensure that Customs requests the
necessary resources to achieve them.

A good example is the Packwood amendment that established the “binding
ruling” program, This started with the unhappiness of the Port of Portland with the
lack of uniformity in Import Specialist classification decisions, which encouraged
port-shopping to obtain more lenient treatment. Under the law, Customs is now re-
quired to ensure a binding ruling within 30 days. The law coincided with an explo-
sion of c¢lassification requests under the Harmonized Code. As a result, Customs has
had to hire twenty more attorneys and deputize senior Import Specialists nation-
wide to write binding rulings. Customs is still behind in issuing rulings, but one
thing is certain, the 30-day standard is driving the action. .

N%EU has long called for additional Inspectors at the nation’s airports, to assure
effective enforcement while processing passengers efficiently. The 45-minute stand-
ard called for by the airline industry, if enacted into law, would enable Customs to
calculate the number of Inspectors needed to meet the current and forecast needs of
each port. The standard would guide resource planning for this function, and

_strengthen Customs’ hand in obtaining the necessary resources from OMB. We do
not always agree with the airline industry on which system of air passenger clear-
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ance is most effective. We support a system that not only facilitates processing, but
maintains enforcement effectiveness. But whatever system is used, it should be ade-
quately staffed to conduct proper checks while s ing passengers on their way.

For a two-year authorization to be meaningful, it should be a component of a
long-range plan. We believe this Committee should start by requiring preparation of
a five-year plan for commercial operations. In the past, the General Accounting
Office has suggested a format whereby an agency would advise Congress how it
would utilize additional increments of resources, and what the additional benefits
would be. Adapting this idea, a Customs commercial operations plan should relate
the principal non-narcotics functions—revenue collection, entry processing, cargo in-
spection, passenger processing, commercial fraud enforcement, and voluntary com-
pliance activities—to a forecast of the workload five years in advance, and how addi-
tional increments of resources should be deployed to handle the workload. Such a
plan would broadly ‘gortray Customs’ resource allocation to princixal missions and
anticipated results. We have attached to our statement (Appendix A) model bill lan-
guage to require annual submission of such a plan. We believe it would be invalu-
able to congressional oversight committees in their review of Customs’ budgets. The
plan is limited to commercial operations because we believe narcotics interdiction
tasks should respond to priorities established by the “drug czar.”

Standard-setting and a long range plan will work for a one-year authorization, * t
are a must if a two-year authorization is to work. The reason is that, in orde .o
calculate the second-year authorization, assumptions must be made about workload
g;owth, program priorities, and changes as new conditions arise. Inflation must also

taken into account, and the dollar amount needed “to maintain current service™

levels” must be built into the baseline forecast for the second year. CBO is the
expert on this, and has published its procedure. The question is not whether a two-

ear authorization figure can be calculated, but whether OMB will pay attention to
it. Confress should consider mandating a two-year budget cycle for Customs, that is,
a single figure for both authorization and appropriations, covering a two-year
period. Under congressional oversight, Customs could then deploy the resources pro-
vided without the uncertainty of OMB’s annual cutbacks.

CUSTOMS FUNDING SHOULD BE INCREASED

For FY 1991, NTEU recommends an authorization of $1.2 billion and 17,978 full-
time equivalent positions (FTE) for Customs salaries and expenses. This is an in-
crease of $97 million and 1,629 FTE above the President’s budget request for FY
1991. For FY 1992, NTEU recommends an authorization of $1.3 billion and 18,978
FTE—an increase of $119 million and 1,000 FTE above our FY 1991 recomménded
level. A comparison with the President’s FY 1991 request is shown in Table 1. Note
that $54.7 million is an inflation adjustment for 1992. That is, if Congress de-
sired to maintain the same number of FTE and service levels as FY 1991, $54.7 mil-
lion would need to be added to the 1991 level.

I would like to explain the basis for NTEU’s recommendations, starting with the
current fiscal year. For FY 1990, Congress enacted a level of 17,106 FTE for Cus-
toms, including 16,976 FTE in r%gular appropriation and 130 FTE in the drug bill.
Program additions were 435 FTE for cargo container inspections, 149 FTE for air
program staff, and 100 FTE for a new Financial Crimes Enforcement Network to
Investigate money laundering. All of these activities were drug war related; there
were no enhancements for commercial operations. The sequester reduced Customs’
funding by $15 million, and pag' absorptions cost another $25 million, yielding a
shortfall of $40 million and 443 FTE. Consequently, Customs cut back on imple-
menting the new programs for FY 1990, and also reduced Investigations staff. To
fully fund these programs in FY 1991, NTEU adds $40 million and 443 FTE to the
President’s FY 1991 budget request. This is shown in Table 2. By adding this
amount, NTEU is not restoring the funds sequestered in FY 1990, it is simply
making sure that the sequester does not continue into FY 1991. We also assure the
new programs Congress authorized for FY 1990 are carried forward into FY 1991
without having to cut Investigations staff to ;afr for them. )

Moreover, the President’s budget for FY 1991 imposed a further reduction of $27.5
million and 686 FTE for pay absorptions and A-76 studies, making a total reduction
of $68 miillion and nearly 1,100 FTE over the two years FY 1990 and FY 1991. This
marks a new OMB policy of carrying an absorption imposed in one year into the
next year, thus cumulating the absorption. (Past practice was that pay costs re-
quired to be absorbed in one year were usually funded in the next). For A-76 stud-
ies, which aim to achieve staff savings by contractin%gut certain work such as data
entry, the budget cut—in this case $831,000 and 98 FTE—is computed by OMB and
arbitrarily imposed, whether or not Customs actually undertakes to contract out.
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In order to prevent the loss of 1,100 positions while fully funding the President’s
FY 1991 budget, NTEU adds $27.5 million and 636 FTE to the request, in addition
to the $40 million and 443 FTE already mentioned. This amount, totaling $67.5 mil-
lion and 1,079 FTE, is needed just to keep Customs even with the level approved by
Congress for FY 1990. It makes little difference whether OMB wields its axe overtly
or by absorption, the effect is the same. To propose reducing Customs by 1,100 posi-
tions in the face of mounting evidence of the Service's incapacity to enforce our
most fundamental trade protections—the antidumping and countervailing duty
laws—and letting 96 percent of cargo containers enter without inspection, is a
highly irresponsible act.

After restoring these 1,100 positions, NTEU recommends a program increase of
$29 million and 550 FTE for 300 additional Inspectors and 250 Import Specialists for
commercial operations for FY 1991. The President’s budget contains 175 new Inspec-
tor positions for enforcement on the Southwest border., NTEU would complement
these by providing 100 new Inspectors for passenger and cargo clearance at the na-
tion’s airports, 100 for cargo clearance at northern border ports in light of increased
traffic anticipated under the U.S.-Canada Free Trade Agreement, and 100 to raise
the level of inspection of containerized shipments to 6 percent. The 250 Import Spe-
cialists are required to process additional entry workload, improve enforcement of
antidumping and countervailing duty laws, and expand visits to importers’ premises
and responsiveness to trade queries in order to stimulate a higher degree of volun-
tary compliance with the customs laws. The rationale for these positions will be de-
veloped more fully in the remainder of our statement.

Table 1 shows that, for FY 1992, NTEU recommends authorization of 1,000 FTE
.above the current services level. NTEU would add 200 Inspectors and 100 Investiga-
tors/Patrol Officers to strengthen Customs’ efforts in the drug war, 50 Special
Agents to strengthen investigation of commercial fraud, and 650 FTE for commer-
cial operations. Of these 650 positions, 300 would be for Import Specialists to handle
workload growth, reduce bypass, and germit 18 percent of Import Specialist staff-
years to be utilized to increase accessibility to the trade, and 350 would be for In-
spectors to add another 100 positions at our airports, raise the level of cargo con-
tainer inspection to 8 Xercent, and assign 50 Inspectors to increase enforcement at
bonded warehouses and in foreign trade zones. The rationale for these positions will
be developed fully in the remainder of our statement.

Table 3 shows the number of Inspectors, Import Specialists, Patrol Officers, and
Special Agents that would be authorized if the Committee approves our recommen-
dations for FY 1991 and FY 1992. In sum, by FY 1992 under NTEU’s program the
number of Inspectors would increase by almost 1,000 over the FY 1990 level; the
number of Import Specialists would increase by 600 over the same period; the
number of Patrol Officers by more than 300; and the number of Special Agents by
50 over the current level.

Tables 4 and 5 show that while Congress has provided 3,647 additional positions
in recent years, less than half have been assigned to commercial operations and
most, of necessity, have been allocated to the drug war. All told, commercial oper-
ations staff increased gy 1,651 FTE, and drug war staff increased by 1,996 FTE be-
tween FY 1986 and FY 1989. Only 15 percent of the total increase for those years
went to line tariff and trade positions, namely Import Specialists, entry clerks, and
laboratory employees. Table 5 shows that the increase in commercial operations was
entirely offset by workload growth. While commercial operations staff increased 19
‘= percent between FY 1986 and FY 1989—the first significant increase in a decade—
. the number of formal entries increased percent. Over the entire decade, formal en-
tries more than doubled, while commercial operations staff increased ten percent.

USER FEES SHOULD BE AVAILABLE WITHOUT APPROPRIATION

Customs user fees for processing passengers and conveyances, and the ad valorem
merchandise processing fee, expire this September 30th. NTEU takes no position on
renewal of these fees, believing that to be a matter between Congress and the affect-
ed interests. However, our position is that, as long as Congress imposes these fees on
the users of Customs’ services, they should be available without a((:)pwpx"iation or ap-
portionment to fund the services the trade community requires. Currently, only the
pas@enger and conveyance fees are available to Customs in this manner. Collections
from these fees will amount to $149 million in FY 1990, while collections from the
merchandise processing fee will amount to $749 million.

The merchandise processing fee is subject to annual appropriations, and this year
$608 million will be used to fund commercial operations, leaving an excess of $141
million that is not being used to fund the needs of the trade. Congress has before it
longstanding pleas from the nation’s busiest air and seaports for additional Inspec-
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tors and Import Specialists. To give an example, the ports of Los Angeles and Long
Beach have forecast an increase in tonnage through these gorts by 650 percent—from
70. million to 103 million metric tons—between now and the year 2000. “Large con-
tainer ships are replacing massive warehouses. Car%o arrives just in time for a sale
at the department store, or for use in an assembly line at a manufacturing facility.
Efﬁclenf: cargo clearance in a timely manner is a must,” according to a port spokes-
man. With access to the merchandise processing fee, Customs could start planning
to meet the needs of our ports in an orderly way as.trade grows, instead of the cur-
rent process of reacting to emergencies and rushing hither and yon to put out fires.
We believe that Congress should grant Customs standing authority to draw from the
merchandise processing fee to respond to these requirements. NTEU is pleased to
report that, at long last, OMB has agreed to submit legislation to grant such author-
ity. We urge the Committee to advise OMB to speed ur the process, so their pro-
posed amendments may be considered with user fee legislation this year.

At the same time, Congress should remedy two important and longstanding prob-
lems with the merchandise processing fee, namely, Treasury’s unwillingness to
allow the excess balance at the end of the year to be carried over to future years,
and the fee's being subject to sequester under the Gramm-Rudman Act. Congress
should assure that each year's excess of expenditures over collections since FY 1988,
when the first excess occurred, is carried over and remains available to improve
commercial services. Carryovers for fiscal years FY 1988-1990 will amount to $375
million, which is currently being used to reduce the Federal deficit. This is inappro-
priate in view of the needs of our ports for additional Customs resources; it is also
contrary to U.S. obligations under the General Agreement for Tariffs and Trade
(GATT). Finally, it is irrational to sequester outlays from the user fee account, be-
cause funds from that account are earmarked to provide specific commercial serv-
ices paid for by the public. Sequestering these funds denies to thé public the services
they have paid for. In FY 1990, $8.6 million—more than half the Customs total se-
quester—was cut in this way. We urge Congress to correct these problems by enact-
ing legislation to make the merchandise processing fee available to Customs without
appropriation or apportionment, to require carryover of any excess to future years,
?chll to exclude outlays from user fees from automatic budget cuts under Gramm-

udman,

MORE IMPORT SPECIALISTS NEEDED FOR TRADE LAW ENFORCEMENT

The most basic of our trade protections are the anti-dumping and countervailing
duty laws, and in recent years U.S. industry has increasingly turned to these laws
for relief from unfair trade practices. Table 6 shows how anti-dumping and counter-
vailing duties have grown in recent years. While still only a small percentage of
total duties, anti-dumping and countervailing duties increased 562 percent between
1984 and 1989. The number of anti-dumping entries increased 200 percent since
1984, and nearly doubled in 1989 alone.

Both laws provide relief in the form of additional duties on unfairly priced im-
ports. Dumping duties are imposed when sales of imported goods in the U.S. market
are below the cost of production or cost in the home market. Countervailing duties
are imposed to offset foreign government subsidies to their producers. The Com-
merce Department, upon petition by U.S. industry, computes the extra duties to be
imposed on the imports of each foreign manufacturer, if the International Trade
Commission has found injury to U.S. industry in the case. To illustrate, in a recent
case brought by AT&T, dumping duties were imposed by Commerce on more than a
billion do?lars a year on imports of small business telephone systems from Japan
and Taiwan. Dumping duties of 179 percent, 136 percent, and 129 percent were im-
posed on foreign manufacturers Matsushita, Toshiba, and Nitsuko respectively. Cus-
toms’ job is to review the entries of these firms, collect the duties, and guard against
circumvention.

The principal methods of circumvention are misclassification, misdescription, and

" transshipment through third countries to conceal country of origin. According to a
recent GAO report (GGD 89-124) Customs has neither an adequate system for moni-
toring AD/CVD entries to determine if Commerce’s orders are being properly en-
forced, or an enforcement program to guard against circumvention. Customs’ cur-
rent monitoring system, which is based on blue-lining a hard copy of the entry, has
resulted in boxes stacked to the ceiling at Customs headquarters, and a 30 percent
error rate. Customs is working on a sist‘em to detect transshipment, but in the
meantime its principal enforcement technique is to react to industry reports that
goods continue to be sold in the marketplace at unfair prices. last year, the brass
industry testified that, despite eleven anti-dumping and three countervailing duty
orders on imports of brass sheet and strip, there existed “a virtual absence of meas-

,
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ures by the agencies to guard against fraudulent circumvention and to ensure that .
all duties owed are, in fact, forthcoming.” Both the brass industry, and before it the
specialty steel industry, have urged that because there are several grades of alloys,
misclagsification and misdescription are obviously and likely methog; of circumven-
tion, given the climate of lax enforcement.

The root of this problem is the growing number of entries relative to the number
of Import Specialists. Table 5 shows that formal entries are projected to grow from
9.3 million today to 10.2 million in 1992. Between 1989 and 1992 entries increase 14
percent, while commercial operations staff will increase 9 percent if NTEU’s recom-
mendations are adopted. A sufficient number of Import Specialists is required to
give special enforcement attention to AD/CVD entries and look for evidence of ¢ir-
cumvention. Under the entry summary selectivity (ESS) module of the Automated
Commercial System (ACS), entries that are misclassified may not hit against a cri-
terion for Import Specialist review. The entry will be bypassed, and ultimately ac-
cepted as entered. With a 50 percent bypass rate, the corps of Import Specialists is
barely able to handle processing all the trade sensitive entries requiring attention
(Table 7). Additional Import Specialists are required to override bypass criteria and-
examine’entries in similar classifications, and other entries from the same manufac-
turer, to uncover efforts to avoid payment of anti-dumping and countervailing
duties. Suspect shipments can be designated for inspection, and evidence of fraud
referred to Investigations. The action begins with Import Specialists, and there must
be enough of them to make the necessary enforcement checks. A post-audit ap-
proach will not work because the damage to industry will be done if the goods enter
the marketplace.

How many more Import Specialists are needed? This depends on the universe of
sensitive trade program entries requiring Import Specialist attention. They include
anti-dumping and countervailing duties, goods under quota or restraint agreement,
“other agency” entries such as food imports monitored for FDA, and generalized
system of preferences. The list should also include entries involving patent and
copyright recordations and ITC exclusion orders enforced by Customs to protect in-
tellectua! property rights. When GAO examined this issue in 1986, 65 percent of
firms surveyed said counterfeit and infringing goods covered by exclusion orders
continued to enter the country. Entry review to enforce intellectual property safe-
guards imposes an additional requirement for Import Specialists.

Table 7 shows the number of trade program entries more than doubled between
1982 and 1989, while the number of Import Specialists remained static at 1100. In
FY 1989, both the number of trade program entries and the total number of entries

rocessed by Import Specialists were 4.5 million. Based upon the projected increase
in formal entries to 10.2 million by 1992, NTEU calculates that 1,400 Import Spe-
cialists are required to handle this workload growth while still bypassing 50 percent
of all entries. It is our view that the bypass rate is too hi%l; and does not adequately
protect the revenue. We believe the bypass rate should be set at no more than 35
percent, which is the rate all districts were able to achieve through sensible local
criteria within two years after Customs established bypass in June, 1981. The cur-
rent ESS criterion to bypass entries valued under $1 million is giving away the
store. To the 300 Import Specialists required to handle workload growth between
now and 1992, we would add 100 staff-years to begin reducing the bypass rate, and
100 to improve enforcement of AD/CVD, intellectual proeerty, and other trade laws.
A final increment of 200 staff-years would be added in FY 1992 to allow Import Spe-
cialists to devote 13 percent of their time to visits to importers’ premises, greater
responsiveness to requests for assistance in answering trade law questions, and simi-
lar voluntary compliance stimulatingl activities. This year, Customs will collect more
than $19 billion in revenue, so eac percenu‘aige increase in voluntary compliance
will return $190 million. NTEU has long urged that Import Specialists be given the
computers, access to automated data bases, and other tools needed to get out from
behind mountains of paperwork and assist the majority of importers who are honest
and want to comply with the law. Our proposals will allow this to begin. At the
same time, additional help will have a salutary effect on the morale of this over-
worked group, provide increased opportunities to develop commodity expertise, and
hopefully stem the departure of these valuable individuals to the privateé sector.

e Import Specialist position should also be upgraded by increasing the journey-
mari level from GS-11 to GS-12, and increasing the grade of Import Specialist Team
Leaders from GS-12 to GS-13. An adequate career ladder to attract talented people
to this important career field has been a longstanding need. Capping senior Import
Specialists at grade 12 fails to recognize the invaluable expertice of these individ-
uals and encourage their specialization in trade law and industrial practice for the
nation’s benefit. More research requirements and more responsibilities for manage-
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ment and coordination rest upon fjourneyman Import Specialists, who are required
to interpret and apply a wealth of highly complex classification and valuation laws
and regulations. Team leaders are assuming even larger roles regarding team work
flow, training, and management. These grade advances are fully warranted, and are
essential to encourage careers and improve retention of these critical employees.

MORE INSPECTORS AND IMPROVEMENTS IN ACS SELECTIVITY NEEDED FOR CARGO
PROCESSING

According to Customs’ estimate of the commercial fraud threat for FY 1990, $14
billion in merchandise will enter the country in violation of our trade laws. Another
$25 billion in unreported goods could be enterini undetected in containers that are
not inspected. An NTEU study has estimated that illegal imports are costing this
nation $3 billion in lost duties, $19 billion in lost national output, nearly a half mil-
lion jobs lost, and $2 billion in lost Federal taxes due to lower employment and
GNP. In addition, thousands of tons of illegal narcotics are smuggled in commercial
shipments, and Customs has identified concealment within containers as a primary
threat. All told, no more than 10 percent of the heroin and marijuana, and a third
of the cocaine, destined for these shores is seized. Inspection of commercial cargo is
thus critical for both trade law and narcotics enforcement.

Customs makes about two million inspections a year and releases around 20 mil-
lion shipments, for an inspection rate of about 10 ‘percent. The rate varies by loca-
tion; for example, at JFK airport it is around 7.5 percent. Only 4 percent of the 4
million containers that enter each year are currently inspected, according to Cus-
toms. Table 8 shows the number of container inspections has declined steadily from
7 percent in 1980 to 4 percent today, as the number of containers rose 46 percent
while the number of Inspectors rose 21 percent. Table 8 also shows the number of
merchandise seizures associated with cargo processing. These seizures show a
marked downtrend of late, falling from 40,000 in 1987 to 22,000 in 1989. Customs
has frequently pointed to seizures as evidence of enforcement effectiveness, but
NTEU has pointed out that the true test is in the marketplace. If infringing goods
continue to be marketed here in large quantities, clearly enforcement effectiveness
is inadequate. Several manufacturers of name-brand jeans, athletic shoes, and com-
puters have turned to sell-help to locate and remove from the market counterfeit
goods that have somehow eluded Customs. The low inspection rate and Customs’ in-
ability to identity high-risk shipments using its computerized system for selecting
shipments for inspection, Own as ACS selectivity, creates a climate of lax enforce-
ment which encourages commercial fraud.

NTEU understands that the Committee is undertaking a separate investigation of
the ACS system, so our remarks today will be limited to those aspects of the system
that bear on the requirement for additional staff Several GAO studies, and a recent
report on ACS enforcement results prepared by Customs for the House Ways and
Means Committee, support three principal conclusions. First, ACS selectivity has
not markedly improved enforcement effectiveness. The most recent report for 1988
shows computer-generated inspections uncovered no discrepancies in more than 96
percent of nearly 12 million shipments. The low 3.6 percent rate shows that ACS
cannot be a panacea for saving staff. In the most recent GAO report (IMTEC 89-59),
covering FY 1988 and the first quarter of 1989, Inspector overrides of the ACS
system (deciding to inspect a shipment when the computer indicates release without
exam) yielded a higher discrepancy rate than an other method of selection. GAO
has pointed out in two studies (GGD 86-136 and IMTEC 89-4BR) that Customs has
retrieved virtually no useful data from inspections it performs that would enable it
to profile high-risk shipments. In fact, examination history files now in the comput-
er contain false and inaccurate data. A recent Intelligence Report that looked at the
five largest drug seizures in the New York region—all of them involving contain-
ers—found that ACS played no role in these actions.

Second, both NTEU and GAO have pointed out that the ACS design introduces
many inefficiencies into the inspectional process. Inspectors spend a good part of
their time preparing data for computer entry. Oftentimes, there are simply not
enough terminals available at each facility, and at many locations terminals are
miles from the examination site. As day-to-day problems with the system occur,
they are resolved on a case-by-case basis. The next time the problem occurs, it has
to be corrected the same way, because Customs has not changed its operating proce-
dure. Because of the press of work, Inspectors cannot always post inspection results
on time. As of February 1988, there were 15,000 unresolved entries in the computer
due to unposted inspection results. At one port, Inspectors said they could have con-
ducted the examination, but documentation was lost and they could not recall the
results. They then spent time fixing the computer by overriding the examination
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messages. In instances where the computer would not allow an override, some In-
spectors reported false examination results. These inefficiencies show that ACS is a
long way from yielding productivity improvements in cargo processing that would
allow a savicnsg in staff.

Third, ACS has disrulpted the backbone of Customs enforcement, the Inspector-
Import Specialist team. In the past, Import Specialists and Inspectors would commu-
nicate freely. Inspectors would give Import Specialists valuable information to assist
in classing and appraising an entry, based on their physical examination of the mer-
chandise. Import Specialists, as commodity experts, would advise Inspectors what to
look for in an inspection, or would join in the inspection. Through this teamwork,
the strengths of each professional were brought to bear on enforcement. ACS has
largely broken down this teamwork and free flow of communication, Import Special-
ists and Inspectors now review entries and examine shipments selected by the com-
puter. NTEU strongly su%port,s automation as a tool to aid employees in applying
professional judgment, and we support a redesigned ACS. Lately, Customs appzars
to be responding to our concerns. Until ACS is redesigned to restore the Inspector-
Import Specialist team as the backbone of enforcement, the best investment Cus-
toms can make is to increase the number of these professionals because they will be
the mainstay of the future.

Last year, Congress approved 435 additional Inspectors for cargo container exams.
Because of sequester, this program was deferred, but under NTEU’s proposal it
would be implemented in FY 1991. Customs states that 137 containers can be exam-
ined for each additional staff-year. Thus, the rate of container inspection should rise
from 4 to 5 percent in FY 1991. In our view, this level is still inadequate and an 8
percent inspection rate should be set as a target. Consequently, we would add 100
more Inspectors in FY 1991 and 200 more in FY 1992 for container inspections. -

We continue to be concerned about Customs’ ability to handle the additional com-
mercial traffic anticipated on our northern border as a result of the U.S.-Canada
Free Trade Agreement. Canada could become a transshipment point for third coun-
tries seeking easy access to the U.S. market, and to prevent this our northern ports
should be reinforced with 100 additional Inspectors in FY 1991. The President’s
budget provides 175 Inspectors to staff our ports in the southwest, and we support
this proposal. We also urge Congress to expedite funds for improvements required-at
land border ports to relieve congestion and reduce air pollution, which continues at
toxic levels at some border crossings.

NTEU continues to be concerned about the adequacy of the audit/inspection ap-
proach to enforcement in bonded warehouses and Foreign Trade Zones. When Cus-
toms changed from having on-site Inspectors to primary reliance on audits and spot-
check inspections, it greatly reduced the number of staff-years for enforcement at
these entities. NTEU remains convinced this was a mistake and an invitation to
abuse. About 40 percent of all imported cargo is shipped in-bond. A large quantity of
imports destined for the U.S. market likewise gasses through Foreign Trade Zones.
The Unfair Trade Practices hearings-held in 1986 uncovered evidence of abuse, yet
Customs continues to give a low priority to enforcement. Under our plan, 50 new
Inspector positions would be authorized for this purpose in FY 1992. ,

ustoms Inspectors and Patrol Officers are saddled with obsolete grade classifica-
tions that fail to recognize the increased technical complexity of Customs work and
are contributing to high turnover and declining skill levels in these jobs. Congress
should act gromptly to raise the journeyman ﬁrade for Inspectors and Patrol Offi-
cers from GS-9 to GS-11, with appropriate higher grades for positions in these
career fields with hggher skills and responsibilities. The lack of an attractive career
ladder makes it difficult to attract talented people to these arduous occupations,
The world has changed from the steamship era when only a few commodities moved
in trade. Goods today are highly diverse, entry and release areé automated to permit
the orderly transit of large volumes of merchandise, and Customs employees must
apply -sophisticated techniques to discover contraband and identity non-compliant
importers. Raising the journeyman grade level to GS-11 would recognize these new
conditions whilé encouraging young people to make a career in the Service.

Nothing would go farther to improve recruitment and retention of Inspectors
than to ensure this physically demanding and hazardous occupation is staffed with
_a young and viﬁorous workforce. The job of controlling the nation’s borders requires
individuals with stamina who are armed and trained to encounter escaped felons,
drug smugglers, and terrorists. Customs Inspectors and Canine Enforcement Offi-
cers have been stabbed, shot at, run over, and killed in line of duty. They carry
weapons for sell-protection in making arrests and pliysically subduing those who
resist. They are assigned to isolated locations and must operate alone on night
shifts. Experience has shown that the best way to make such careers attractive
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while re;xluvenating the work force is to provide for retirement at age 50 with twenty
years of service. NTEU supports legislation introduced by Congressman Al Swift
(H.R. 1083) and Senator Barbara Mikulski (S. 513) to provide 20-year retirement for
Customs Inspectors and Canine Enforcement Officers, and we urge the Committee
to support this legislation. Our Inspector force is greying and only a small percent.
age of younger Inspectors are staying after five years. If we do nothing, the corps of
Customs Inspectors will be comprised of young, inexperienced recruits and older In-
spectors without the requisite stamina for the job. The only solution to maintaining
an adequate number of experienced officers and a vigorous work force in these criti-
cal occupations is to provide for retirement after twenty years.

ADDITIONAL INSPECTORS ARE NEEDED AT AIRPORTS

Last year, Customs launched the first phase of its new strategy for air passenger
processing in the 1990’s. Pilot programs were established at Los Angeles, San Fran-
cisco, Miami and Chicago, with full implementation nationwide scheduled for the
next three years. The basic idea of the new strategy is to identity high and low risk
flights and passengers using advanced techniques, such as automated lookout lists,
machine-readable {)assports. and analysis of passenger manifests provided by air-.
lines. It is essentially a one-stop system, where the passenger undergoes primary in-
spection by a Customs or INS Inspector equipped with a passport reader and termi-
nal access to the joint lookout system the two services are developing. After com-
pleting primary inspection, low risk passengers will be able to retrieve their luggage
and depart. This is done under the scrutiny of roving Inspectors controlled by a
rover command center. Rovers are to be trained in the most advanced techniques to
spot high-risk suspects. Their efforts are supplemented by passenger analysis units
who's job is to profile high-risk flights and passengers, and develop advance intelli-
gence from passenger lists and information from worldwide law enforcement agen-
cies. '

NTEU has serious misgivings about this new system because, while many of its
concepts sound good, they are a long way from fruition. The basic force driving the
system is the logistical nightmare of processing, with antiquated facilities at man
airports, a passenger population that will double between now and the year 2000.
Unless the new strategy is fully implemented with the necessary resources includ-
ing additional staff, it could serve as a facade for speeding passenger clearance with
little or no enforcement. Qur experience with Red-Green and other Customs’ ven-
tures into “selectivity” give little cause for comfort in this regard.

Table 9 shows that, contrary to the notion that Customs is detaining large num-
bers of passengers, only about 11 percent of air passengers are being referred for
secondary (more intensive) examination, and this figure has been declining in recent
years. The bulk of the passenger’s time is spent waiting in line for primary inspec-
tion, and the bottleneck in most cases is the lack of staff to man all primary lanes.

NTEU firmly supports one-stop passenger processing, and we believe primary in-
spections should be consolidated in a single service, namely Customs. We also sup-
port an adequately manned rover force and secondary. As these functions today are
seldom staffed properly for enforcement, we wonder when and whether Customs
will summon up the will to demand the resources from OMB to make its latest blue-
print a reality.

According to the Air Transport Association and Airport Operators Council, addi-
tional Inspectors are required at our airports right now. NTEU’s proposal responds
to this need by providing 100 Inspectors in FY 1991 and another 100 in FY 1992, If
Customs truly intends to develop a modern passenger clearance system that utilizes
the latest enforcement techniques, it will have our full support. But to start, it
should join us in getting these 200 Inspectors that the airports say they need into
position as soon as possible.

INSPECTOR OVERTIME COMPENSATES FOR STAFF SHORTAGES

Inspectional overtime is a critical resource for meeting Customs’ growing de-
mands for clearance of passengers and cargo. For nearly a decade, a virtually static
inspectional force has had to process a growing number of air travelers and cargo .
shipments. With its workforce limited by OMB personnel ceilings, Customs inspec-
tional overtime has expanded to fill the gap between workload and resources.

The amount of inspectional overtime is driven by the carriers’ dermand for inspec-
tional services outside the normal duty hours of thé port. Customs is reimbursed for
the cost of such services from the Customs User Fee Account. Since overtime costs
are now borne by all carriers rather than the individual carrier requesting service,



62

we anticipate that demand for overtime services will rise as individual carriers re-
quest services that they are no longer billed for. ’

__An Inspector with overtime earnings of $15,000-$20,000 a year works an average
of 62 hours a week, 52 weeks a year. A 1981 Customs study of overtime showed that,
in addition to a normal 40-hour week, the average Inspector is required to work
three of every four Sundays, one Saturday per month, and seven week-day overtime
assignments per month. For Inspectors to make themselves available such long
hours, particularly on Sundays and holidays when other citizens are tailing the day
off, adequate monetary incentive must be provided. The most recent data collected
by Customs shows that Inspectors are earning, on average, 2.1 times the regular
rate of pay on Sundays and 2.4 times the regular rate on the other days of the week.
Customs' study attributes the 2.4 rate of pay to the call-back of Inspectors who have
left the worksite. Call-backs frequently occur at night and at irregular hours. The
Customs study also showed that the average Inspector works 7 hours on each Sunday
assignment, and an average of 8 hours if holidays are included in this figure.

e are convinced that the frequent call-backs, the labe-niﬁht hours, and the phys-
ically demanding nature of inspectional duties justifies the present rate of pay.
Moreover, these rates of pay conform with the prevailing overtime rates in the pri-
vate sector, which normally establishes double time premiums for call-back and
night work, and where typical practice is triple time for Sunday overtime and
double time and one-half for holiday work. These facts were established in the OPM
Premium Pay Study conducted in 1983.

The current $25,000 cap on overtime earnings has not been changed for five years
and many Inspectors at larger airports and the Southwest border are beginning to
“cap out” in the fourth quarter of the year. A total of 961 Inspectors were near to
exceeding the cap in 1988, compared to 266 in 1985. Because higher-graded, more
experienced employees cai) out earlier in the year, the Inspectors working overtime
are less experienced and less able to handle unusual occurrences. For example, on
Sunday, September 25, 1988 the Miami inspector staff working overtime included 27
temporaries and 8 trainees out of 53 assigned. This compares to only two such

. lower-graded personnel assigned on a tyxical Sunday four months earlier. Many
Southwest border ports, such as Port Arthur, El Paso, Houston, Freeport and
Corpus Christi are having a difficult time due to the number of Inspectors capping
out. To avoid these problems, we believe the cap should be promptly raised or in-
dexed for inflation.

In closing, I would like to note that on February 22nd, 1988 an Inspector in Chica-
go made the largest hashish seizure ever—2,743 pounds—concealed in wooden crates

- in a container carrying furniture shipped from Bombay, India. The container was
discharged in long Beach and shipped in-bond to Chicago by rail. This U.S. Customs
Inspector overrode a computer-selected general examination to make this seizure.

Mr. Chairman, this concludes my testimony. I will be happy to answer any ques-
tions.

APPENDIX A.—PROPOSED BiLL LANGUAGE—CusTomMs COMMERCIAL OPERATIONS Five-
YEAR PLAN

The Secretary of the Treasury shall, in order to ensure proper allocation of Cus-
toms resources for trade law enforcement, revenue collection and other purposes,
submit annually to Congress at the time of submission of the Department’s budget,
a U.S. Customs five-year plan for commercial operations aimed at systematically in-
creasing the levels of compliance with the Customs laws, halting the flow of imports
illegally entering this country, improving services to the business community, and
&x"otecting the revenue. The first plan should be submitted to the Committee on -

ays and Means and Committee on Finance not later than February 1, 1991 and
should cover the period FY 1992 through FY 1996. Thereafter, the plan should be
revised annually and submitted with the budget justification for each fiscal year. In
- addition to projections for the ﬁve—iear period, commencing with the fiscal year of

the current budget request, data shall be provided for a base year or base period

which shall be the most recent year or period for which comparable data is avail-

able for the matter presented. The plan will contain, as a minimum, the following

information for each fiscal year included:

a. a forecast of the commercial fraud threat to the U.S. in terms of estimated

" values of illegal imports of counterfeit goods, unreported goods that enter unde-

tected, goods entering in violation of specific tiade agreements, such as steel,
textiles and apparel, and other illegal imports; )
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ET FOR FY 1991 AND NTEU'S RECOMMENDED
D FY 1992—SALARIES AND EXPENSES

{Dotlars in thousands]

FY 1991 President's FY 1991 NTEU'S FY 1992 NTEU's FY 1992 NTEU's

budget recommendation additions * recommendations

Amount 1213 Amount e Amount FIE Amount 213
Inspection and control ... 145,801 2292 | 163174 | 2,568 | 414,000 -+200 171,114 2,168
Tactical interdiction... 176003 | 2590 196975 2902 +7000| +100{ 203975| 3,002
Investigations............ 160,129 1,588 | 179,210 1,780 | +4,000 +50| 1832101 1,830
Commercial operations... 638,153 | 9,879 6775711 10728 + 39,000 4650 | 716,571 | 11,378

* 464,762

(117 DO 1,120,086 | 16,349 | 1,216,930 17,978 |+ 118,762 | +1,000 | 1,335,692 | 18,978

1 Additions shown are program increases for narcotics interdiction, trade law enforcement, and nor

* This amount is the inflation addition fo maintain service levels in FY 1992. 1t is

appropriation, based upon the Congressional Budget Office procedure contained in The Econom:

pp. 103-105.

mat workload growth.

ted as 4.5% of the FY 1991 recommended

e and Budget Outlook, FY 1991-1993,
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Tablo 2.—NTEL'S RECOMMENDED ADDITIONS rqg UUS. CUSTOMS SERVICE, FY 1931 SALARIES AND
EXPENSES :

{Dollars in thousznds)

Y 1991 President's NIEU addilion to NTEU addition to NTEU agdition for | Tolal NTEU additions
budget restore FY 1990 restore FY 1981 improved trade law for FY 1991
reductions * reducticns 3 enforcement and
: commercial services * _

mont | A€ | gt | Ae | mmont | A€ [ T e 1 ™ | T
Inspection and control...... 1458011 2,292 +1678] +31
Tactical interdiction 176,003] 2,590 +9,6551 +187
1nvestigations ........c..uee X 1,588 +5,749} +113

Commercial operations ..... 638,153 9,879 1 +10479] +299| +28,939| 4550 +39.418 +849

(11 RTOUR— 1,120,086 | 16,349 | +40,344 | +4431 427,561 +636] +28,939| 4550 +96,844 |-+ 1,629

+ NTEU's recommendation provides full funding in FY 1991 of npmfram nitialives_approved by Congress for FY 1990, e, 435 FTE for cargo
conlainer msspectms, 149 ME for air prosnm staffing, an2 100 FTE for money laundering investigations. These initiatives, costing a total of 8568
millon and 684 FTE, were reduced by $40.3 mill 443 FTE by FY 1990 sequester and oaz absorplion.

3 A OMB's direction, Customs’ FY 1931 budget was teduced by $27.6 millon and 636 FTE's for A-76 studies and to absorb pay and
administratively uncontrollable overtime cosls. These cuts resull in loss 0 300 FTE in commercial operations, and reduction of investigations agents
1o 600 beiow the FY 189 level, NTEU's addition permits full funding of initialives recommended by the Administration for FY 1991, “including 175
g&:gﬂs S?ul::yes'l“&lxhg:t |ns‘pe%go«s. 23 FTE for additiona) canine teams, and 23 FTE for ACS and internal controfs, without reducing staff in other

o e activities.

3 NTEU's recommendation would provide more Import Specialist liaison with the trade community, betler enforce anli«!umrinf' and countervaifing

g'gty Ia::gs intellectual property rights, and the U.S-Canada MA, sirengthen cargo and warehouse inspection, and facilitale airline passenger

Table 3.—U.S. CUSTOMS SERVICE, AVERAGE POSITIONS BY CATEGORY, FY 1972-1991

dlion and

Fiscal year Inspectors | s;enzmls g‘aﬁ‘%“’,‘mé Special agents | Total customs

1972 3184 1312 485 853 11,116
1973 3472 1,304 736 956 11,172
19N........... " 3,693 1,208 971 532 11,878
1975 3,803 1,262 1,182 582 13,076
1976, . 38713 1,256 1,191 614 13,380
1977 3,943 1,204 1,365 603 13,228
1978 4,077 1,207 1,251 600 13,854
1979 4,174 1,236 1,211 517 14,061
1980 4,165 1,219 1,231 604 13,820
113 —— 4379 1,165 1,332 597 13,316
1982 3,987 1,081 12,924
- 1983 4,122 1,027 1,134 701 12,898
1984 4,289 1,042 1,246 932 13,319
1985 4,262 94 1,236 925 13,042
1986 4,305 921 1,072 982 13,059
1987 4,386 966 923 1,166 1391
1988 4,609 1,000 1,026 1,512 15,294
1989 5,059 1,094 991 1,808 16,706
1990 5447 1,104 1,116 1,313 16,693
1991 (Admin) 5,524 1,084 101 1,21 16,379
1991 (NTEV) 5,861 1,404 1,347 1,808 17,978
1992 (NTEU) 6411 1,704 1,447 1,858 18,978

Source. U.S. Customs Service Budgets.

Table 4.—CUSTOMS ALLOCATION OF NEW STAFF (FTE), FY 1986-FY 198

re of tolal
Friggs | frisss | CaneefY smmeagag ?
- (percent)
Total Customs 13,059 16,706 +3,647 100
. Inspectors and 1&C program support 5151 5819 +728 2
* Iinport Specialists, ab, and T&T program support 2,520 3,089 +569 15
1,214 2,117 +843 23

Investigations: agents and Inv. program support
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Share of total
g | Friesy | el e
{percent)
Patrol oﬂicers,' interdiction program support and intelligence................ 1,334 2,170 +836 23
Executive direction, general support, and internal affairs....................... 2,226 2,766 + 540 14
Part-time and temporary : 514 685 +171 5
Source: U.S. Customs Budget Justifigation, FY 1988 and FY 198, p. 40.
ALLOCATION BETWEEN COMMERCIAL OPERATIONS AND DRUG WAR
s | Pos | e |
*Commercial operations staff ‘ 8765 10416  +1651 45
Drug war staff 4,294 6,290 +1,99 55
Table 5.—MERCHANDISE ENTRIES AND COMMERCIAL OPERATIONS POSITIONS, FY 1980-1992
Commercial o&e{gl)ions Positions
Fiscal year Formal entries -
Totalt “l',gae’{‘d
1980 4,374,000 9,190
1981 4,588,000 8,939
1982 4,703,000 8,441
1983 b 5,314,000 8,425
1984 6,421,000 8,383
1985 6,823,000 8050 (- 2570
- 1986 7,251,000 8,765 2,520
1987 ) 8,023,000 8,850 2,605
1988 9,046,000 9,527 2,131
1939.. 8,911,000 . 10,416 3,089
1930. 9,361,000 10,158 2,998
1991 (Admin.) 9,723,000 9,879 2,890
1991 (NTEV)........ 9,723,000 10,728 3,440
1992 (NTEU) 10,162,000 11,378 3,740

formal enlries increased 114% from FY 1980-1990,
Commercial operations staff increased 10.5% from FY 1980-1390. ]
From FY 85-90; formal entries increased 37%; while tariff and trade staff increased 17%.

1 Includes tariff and trade staff plus inspector and investigator positions for commercial operations, )
2 Includes line positions, i.e., import specialists, tarilt and trade support, ealry clerks, and [aboratories. Excludes vegiopal and national C&V 'staff.

Saurce: U.S. Customs Service.

Table 6.—ANTI-DUMPING AND COUNTERVAILING DUTIES, FY 1983-1989

No.of | Mool AD/CVD Percent of
r No. of A/ sovdumping | countervailin duties tolal duti
fscalyea OVD enties | SiANe | e uchglu'?al:dds ki
1983 - 84,965 24,522 60,443 reers:
1984 97,200 - 42679 54,541 31,100 3
1985 . . 114,604 31,156 83,448 ;
1986. ; 88,346 336741 54,672 95,811 1
1987 197483 57901| 79582 | 103643 7
1988, " ‘ 123,381 62,807 60574 143,138 g ‘

198 : J 2a280| 128579|  75701) 245463 i
~ Source: US. Customs Service, o ” - - —




66

Table 7.—TRADE PROGRAM AND DUTIABLE ENTRIES, COMPARED T0 ENTRIES REVIEWED BY IMPORT
o o SPECIALISTS, FY 1982-1989 - '

Total for i i Entries
. Fiscal year enltiesmal Qe:ttt{ag? %‘% z's Indeen aies'am 'a's”:erpofen '%T By-pass rate 2 reviewed {not
2 (thousands) | (tbousands) | - total | (thousands) ¢ | tola i o
4,753 3.148 66.2 2,025 426 35 3,089
5314 3,565 61.1 2,185 411 50 2,657
6421 4,402 68.6 3,624 56.4 60 2,568
6,823 4,743 69.5 3,697 54.2 62 2,593
1,251 5076 700 4045| - 558 65 2,538
8,023 5,445 61.9 4,458 55.6 460 3,209
9,046 6,256 69.2 3,963 43.8 452 4,342
8,911 5,943 66.7 4,499 50.5 349 4,545

; da"‘!vaﬂesprgugr?m ensl;iwesk;nclnde quola and monitored, GSF, antidumping, countervailing duty, steel program, and ather agency entries. Source of
.15 U.S. Customs .
2 This is the percentage of entries that bypass Import Specialist review. Bypass procedures were established by Uustoms because entry growth
" exceeded staff capability.
:{e:}»mm of the Commissioner before Ways and Means Committee, March 22, 1989.
stimated.

Table 8.—CUSTOMS CARGO PROCESSING, FY 1980-1989

o | o | oo | Pt

inspections 1 ms‘e%xrnedslse ((mgf%s) inspected
1980 2,800 6.9
1981 3,100 10
1982 1,267,854 2,138 6.8
1983 1,337,099 36972 2,949 38
1984 1,448,179 33,334 3,510 26
1985 1,506,106 32,679 3,356 2.8
1986 1,614,669 30,489 3,482 28
1987 1,659,991 40,257 3,632 |........ Cteresertsnen
1988 1,983,590 23,966 4,104 240
1989 (3). 22,343 3,793 L

1 Eslimated as 10 percent of the lotal number of releases of merchandise shipments from Customs’ custody. )
2 Testimony of the Commissioner, March 22, 1989.
~®In a special study conducted for the House Ways and Means Committee, covering the period January through December, 1988, 1.3' million
inspections triggered by the Automated Commercial System (ACS) were conducted. The &screpancy rate for customs law violations was 3.6 percent.

Source: US. Customs Service.

Table 9.—PASSENGER PROCESSING PERCENT REFERRED TO SECONDARY, ® FY 1983-1989

{In pergent}
Fiscal year ‘ Air Land Sea
1983..... , ‘ 139 57 89
1985 135 68 9l
1986 123 86
1987: ‘ ‘ 1l 94 48
1988 v , 118 93 42
1989 1.0 100 35

' Referred to secondary means a passenger is designated for more intensive examination. All other passengers receive primary inspection and
have their clearance facilifated. - :

Source: U.S. Customs Service.




COMMUNICATIONS

STATEMENT OF THE AMERICAN Horse Counciy, Inc.

The American Horse Council (AHC), which represents over 170 equine organiza-
tions in the U.S. with over 2 million members, appreciates the opportunity to
submit this statement in opposition to any extension of the customs merchandise
processing fee as it applies to horses. The customs fee has not only increased the
cost to Americans to im&prt horses for breeding, racing, showing or pleasure but it
has also made moredi
horses into the U.S. temporarily for these purposes. is has been detrimental to
the American equine industry. -

THE U.S. HORSE INDUSTRY

. Horses are a very important and large g‘art of the agricultural community in the
U.S., comprising a $15.2 billion industry. This represents approximately 16% of the
gross national product of the Agriculture, Forestry and Fisheries section of the U.S,
economy. .

Acconz'ling to the American Veterinary Medical Association’s 1988 research study
there are 6.6 million horses in the country. The Department of Interior reports that
over 27 million people over age twelve ride each year, 54% on a regular basis.
Horse owners spend approximately $13 billion annually to develop and maintain
their animals.

Horse sports draw more than 110 million spectators each year. There are 7,000
sanctioned horse shows each year and thousands more local unsanctioned events.
The horse-related spectator economy, which includes racing, horse showing and
rodeo, adds $2.5 billion to the economy.

y
Because American bloodstock is the finest in the world, foreign purchases of -

American horses account for sales of approximately $200 million annually, ensuring
a favorable balance of trade for the U.S, with respect to equines.

Moreover, foreigners regularly bring their horses into the U.S. temporarily for
breeding, training, racing and showing. With these entries comes additional reve-
nues to the American horse industry.

PERMANENT ENTRY AND THE MERCHANDiSE PROCESSING FEE

Horses now enter the U.S. duty-free. The previous import tariff of 3% ad valorem,
afgp}l‘ical{)}lgcto all horses valued at over $150, was eliminated in 1980 with the support
of the s
. Between 1980 and 1986, when the Omnibus Budget Reconciliation Act authorized
the U.S. Customs Service to assess the merchandise processing fee on goods brought
into the country permanently, there was no fee imposed to bring horses into the
country. The present fee, equal to .17% of the value of the horse, is in our view
si,mﬁly_ a way to raise revenue that is harmful to thie American horse industry. =
" ""he reasons offered for the elimination of the import duty in 1980 are just as ap-
plicable to the elimination of the custom fee now. As did the former ‘tariff, the
present customs fee poses substantial problems for both the U.S. Customs Service
and horse importers. - v .

In imposing the fee on the permanent importation of horses, Customs Officers at
ports of entry must make a determination of the value of horses imported. Since
recognized experts can ‘reasonably differ on the valueé of a garticular horse, particy-
larly younger untried horses, it is unreasonable to think that Customs Officers can
reach a fair and uniform valuation. The same horse could be valued differently at

different ports. For this reason the valuation of horses for fee puirposes is i’m;qnsisb—_

ent and ultimately urifair to the importer.
S - (67)

cult and costly the customs procedure required to bring

g
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In addition, the customs fee increases the cost to Americans of bringing horses
into.the U.S. to improve our bloodstock. Since the foreign horses brought into this
country to breed, race or show are generally the better animals their value is often
high and the resulting customs fee, .17% ad valorem, is set Figh. This additional fee
must be added to the already expensive process of importing horses, including the
transportation costs, customs broker fees, veterinary fees and quarantine fees.

Finally, the AHC believes that horse owners and breeders may be paying more
than their fair share of the expenses of the Customs Service recouped through the
customs fee. Inasmuch as the customs paperwork involved in importing an expen-
sive item does not seem appreciably more burdensome than an inexpensive item,
and since most horses imported permanently are at the upper ranges, it would seem
that horse owners are paying a greater share for similar services.

TEMPORARY ENTRY AND THE MERCHANDISE PROCESSING FEE

A substantial number of horses are also brought into the U.S. témporarily for
breeding, horse races, shows, events, exhibits, trail rides or other competitions. They
are also sent to the U.S. by forei%lers for training. The customs fee does not, a}}Ply
to these horses brought into the U.S. temporarily, provided they are removed after
their purpose has been accomplished. These horses enter duty-free and, technically

. at least, customs fee-free. ‘

Still this fee adds an additional barrier to the importation of horses for racing,
breeding, showing and training and has prompted a substantial number of com-
plaints to the AHC regarding the additional cost and burden, -

For example, many foreigners, particularly Canadians, bring their horses into the
U.S. quite often to race, breed and compete. In the past, before the enactment of the
customs fee, we have been advised that temporary imports were more easily accom-
plished. Foreign owners would be allowed into the U.S. for a temporar period with-
out any bond. With the advent of the new customs fee, we understand the Customs
Service has been imposing a bond on these horses imported temporarily to ensure
they leave the country.

We have received complaints from owner/importers regarding the fee and the ad-
ditional steps required to comply with its application. Many report they have been
required to pay the fee even though they are exempt since they are importing their
horses temporarily. Some complain they have been required to pay the fee several
times for the same horse for different border crossings of the same horse since pay-

ment is assessed each time the horse enters. Others complain that they have had to -

contract with a customs broker to handle Customs Service paperwork related to
temporary imports when previously they had been able to bring their horse into and
out of the country without a broker. ‘

In some cases, particularly with more valuable horses that are brought in through
customs brokers, the cost of the bond required is higher than the customs fee would
be for a permanent entry. This has prompted some horse owners to simply. pay the
customs fee and be done with the paperwork burden rather than post a bond. -

All of this has led to a good deal of confusion and anger over what is perceived as
an “unfair tax on foreigners.” This is to the detriment of the American horse indus-
try which has always benefited from open and easy access to our markets and serv-
ices to foreign horses and owners. ‘

CONCLUSION

The customs user fee has hurt the American horse industry. It has increased the
cost to Americans importing horses and has added to the burden and cost of foreign
owners and breeders in bringing their horses to the U.S. temporarily. This has re-
sulted in the American industry losing potential revenues from breeding, racing,
showing, exhibits and training, : .

The American Horse Council supports the elimination of the fee.

We appreciaté the opportunity to submit this statement.

STATEMENT OF THE AMERICAN IRON AND STEEL INSTITUTE

The American Iron and Steel Institute (AISI), on behalf of its domestic member
_companies, has the following comments on the Customs Service’s proposed FY 1991
budget and the Customs Service's merchandise processing fee. . o

ATSI has a strong interest in the proper funding of Customs. The steel industry is
a major user of the services of the Customs Service, importing raw materials such
as iron ore and ferroalloys, and exporting steel mill produets; For example, in 1989
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the steel industry imported $522 million of iron ore, approximately $1 billion of fer-
-roalloys and exported $2.8 billion of steel mill products. Therefore, an efficient Cus-
toms Service is vitally important to the U.S. steel industry’s ability to produce for .
the U.S. and export markets.
. The domestic steel industry also relies on the Customs Service to classify properly
imported steel mill products, to collect correct import duties, and to enforce the
trade laws. The classification of imported steel products keeps us informed about
our markets (imports are significant, averaging about 20 percent of our market in
- recent years) and the charging of the correct import duty affects the competitive-
ness of our products in the U.S. steel market. Moreover, the full and effective en-
forcement of U.S. trade laws, including the President’s Steel Liberalization Pro-~
ram, would be impossible were it not for the proper funding and staffing of the
ustoms Service. Customs has estimated that $14 billion in merchandise will enter
the U.S. in FY 1990 in violation of our trade laws, causing serious damage to the
U.S. economy. The danger, therefore, of an understaffed and underbudgeted Cus-
toms Service is obvious.

The demands put on Customs by the internationalization of the world economy
have continued to increase dramatically in recent years. While this trend has con-
tinued, the total number of Customs employees dec ined from FY 1989 to 1990, (and
would again in the proposed budget). Moreover, the number of import specialists, a
critical job in Customs, has also declined. For example, under the proposed budget
for FY 1991 the number of import specialists would be lower than in either FYs
1990, 1989, and even less than in the 1972-1981 period. However, the number of en-
tries that the import specialists have handled increased from 4.4 million in 1981 to
9.7 million (Customs’ estimate for FY 1991). Other demands on the import special-
ists have also inereased—according to Customs the number of entries that included
anti-dumping or countervailing duties increased from 137 thousand to 204 thousand
from FY 1988 to FY 1989. AS international trade and the use of the unfair trade
statutes increases (in 1992 the steel industry will have to rely on the unfair trade
laws as the only recourse to the unfair trade practices of many foreign steel produc-
elrs) the increase in workload for the Customs Service's import specialists will not
slow.

AISI has had significant contact with Customs officials both in the field and at
Headquarters over the years. We have been impressed by the dedication and level of
professionalism of Customs employees. Customs officials have maintained their high
standards in recent years when budgets have failed to keep up with increases in
work loads. A major source of the problem of adequate funding for Customs has
been the requirement that Customs absorb cost increases associated with salary and
benefit cost increases, and Gramm-Rudman. '

 For a government agency that, on average, returns approximately $20 dollars to
the Treasury for every dollar spent, we believe that it is bad public policy to cut
back on services by eliminating positions when the volume of trade and other re-
sponsibilities of Customs is increasing. ) ‘

Therefore, AISI views with great concern the budget request before the Commit-
tee. That proposal includes a reduction of 1,079 positions from the level that was
authorized in FY 1990, Many of these eliminated positions would be from commer-
cial operations. We believe that eliminating these positions would be a significant
error which would jeopardize the ability of Customs to carry out its critical commer-
cial enforcement duties.

As a minimum, therefore, we believe that the Committee should restore tgr Cus-
toms’ budget the funds which would increase employment back to the authorized
level contained in the current fiscal year. In addition, we urge the Committee to
consider whether specific increases, such as in the import specialists ranks, are war-
ranted given the increased workload that Customs is facing in commercial opet-
atiohs. ‘

As noted above, the steel industry imports large quantities of raw materials, As a
result, AIS's member companies pay a significant amount yearly in Customs user
fees. Nonetheless, the steel industry stronglg supports the continuation %f the mer-
chandise processing fee. We believe that in'this period of serious budget deficits the
{iser fee has had a positive impact on, the ability of Customs to provide services to
the payers of the fee. However, Customs has been collecting substantially ‘more
money thréugh user fees than it has been able to spend for commercial operations
in each year since the fee was established. Therefore; we believe that it is especially
inappropriate to reduce the staff which are providing the services for which the user
fee was collected. The purpose of this user fee is'to fund the Customs Service's com-
mercial operations.so that it-can provide the services for which the users are paying.
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zl:ie ptu.rpose of the fee is not to provide money to general revenues for budget deficit
luction. -

We, therefore, urge that the Committed adopt the Administrations’ user fee pro-
posal for merchiandise processin%’-'-'-the ad valorem approach with a minimum and a
mmum-—with one amendment. We believe that it is imperative that in addition to
the normal budgeting process, Customs should have access to the money collected
over and above authorized and appropriated levels—in case the demands on the
Service outstrip budgeted levels—and that user fee money should not be subject to
sequestration. Simply put, Customs should have access to the user fee money to pro-
vide services to the trading community which is paving for the services.

In sum, we strongly urge the Committee to: (1) restore the cuts in the FY 1991
budget for Customs, with the original 1990 budget as the base, and give serious con-
sideration to increases; (2) extend the user fee as proposed by the administration,
but give Customs access to the funds over and above authorized and appropriated
levels and; (8) preclude user fee monies from being sequestered. We believe that
these suggestions will result in a more efficient Customs Service. With more &ffi-

cient operations at ports of entry a beefed-up Customs Service would improve the

efficiency and competitiveness of American industry. Furthermore, such a budget
wm&dt .enhance the ability of the Customs Service to detect and stop fraudilent im-
‘portations. !

STATEMENT OF THE AMERICAN PETROLEUM INSTITUTE

The American Petroleum Institute (API) is a trade association which represents
over 200 companies involved in all aspects of the petroleum industg. As reflected in
the fact hat petroleum imports make up the largest gortion of U.S. imports, API
and its members have extensive dealings with the U.S. Customs Service (Customs)
on which they rely heavily for information and guidance. API has a direct interest
in the efficiency and cost of Customs’ operations.

Of the subjects of the Hearings, there are two items of pafticular concern to API
members: (1) the drawback program under section 313 of the Tariff Act of 1980, as
amended (19 U.S.C. 1313), an area of Customs administration in need of streamlin-
ing, and (2) the .17 percent ad valorem Customs user fee under 19 U.S.C. 58¢c(aX10)
that operates unfairly in case of bulk petroleum imports.

1. THE DRAWBACK PROGRAM

The Customs duty drawback program enables exporters to receive a refund for a
portion of the Customs duties paid on imported materials if a product manufactured
from these raw materials is exported. This encourages exports and makes domestic
mantifacturers more competitive in foreign markets. In June 1988, Customs issued a
) {,u]il?f, CS.D. 88-1, which greatly restricts the ability of exporters to file for draw-

acks.

Petroleum products are manufactured in a continuous process where both duty
paid and domestic raw materials may be consumed together in a single, continuous,
steady production stream. Furthermore, the nature of storage and transportation fa-
cilities results in commingling of identical products from different suppliets. The
drawback statute itself, Section 313 of the Tariff Act of 1930, does not stipulate any
particular method of identifying commingled materials. The procedures are a
matter of administrative discretion by Customs. - R o

In issuing C.S.D. 88-1, Customs used its administrative discretion to retroactively
“reinterpret” the procedures upon which industry has been basing its decisions in

‘exporting products and filing drawback claims for commingled material. In fact
_prior.to C.S.D. 88-1, drawback claims based on, and supported by, the industry’s
monthly accounting procedures had been accepted, audited, and paid by Custoims.

The procedures outlined in C.S.D. 88-1 reduce or eliminte the industry’s ability
to file drawback claims for fungible (commercially interchangeable) products, ex-
ported from commingled storage facilities, At such storage locations, including air-
port facilities, more than one company will have fungible products in comimon stor-
age. ' : ' B ) :

In particular, at most airports, jet fuel is handled through common storage facili-

‘ties, pipeline: systems, and fueling facilities. In most cases, the refueling is handled

by fueling service comf)anies. The sérvice companies maintain invenitory accounting
‘reords, for each supplier or airline owning jet fuel, on a monthly and total airport
~facility basis. It is not feasible for refiners to maintain séparate inveritory account-

_ ing records for drawback-eligible product o a tank by tank basis without substan-
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tial changes in operations of U.S. airport facilities and significant added costs. The
added costs would Qutwei%h the drawback refunds in most cases.

The requirements of C.S.D. 88-1—to account for inventory on a daily afid tank by
tank basis—impose an excessive administrative burden, if not an impossible proce-

" dure. Exporters will not be able to file drawback claims for direct exports from com-
mingled storage. This could effectively eliminate the drawback option for jet fuel
sold for use in international commerce at most major international airports nation-
wide, or for bunker fuel supplied to ships enga%ed in foreign commerce.

Promoting the duty drawback program will have a favorable impact on foreign
trade and the couritry's balance of payments. In recent years, sales of foreign re-
fined bonded jet fuel (not subject to import duty) have increased dramatically. Avail-
able information indicates there are more than 1,000 dail())' foreign departures from
the United States. Based on an average refueling of 18,000 gallons (about 480 bar-
rels) before degarture, these flights use jet fuel valued at approximately $8 million
each day. Each barrel of exported domestically produced-jet fuel that replaces a
barrel of imported bonded jet fuel will help reduce the U.S. foreign trade deficit.

API urges strongly the return to a monthly inventory accounting per location to
eliminate the unmanhageable Ipaper burden of C.S.D. 88-1. If‘necessar{ to appease

“concerns of an overdraw, API proposed to Customs an accounting pool concept for
comminﬁled storage situations; industry would forego drawback claims for a month
to establish a pool .of drawback eligible product at each storage area. This would
?nsgre (’i;lstﬁms that any product exported during the subsequent month qualifies
or drawback. ' ‘

II. THE AD VALOREM CUSTOMS USER FEE

API opposes the current 0.17 percent ad valorem Customs. user fee, imposed on
imported goods under 19 U.S.C. section 58c(aX10), because the amount of the fee is
far in excess of the cost of regulatory enforcement and service involved in the in-
spection and witnessing of the normal industry size cargoes of imported crude oil
and l?etroleum products.

API continues to support the concept of Federal user fees for beneficial and effi-
ciently managed Federal services; however, the user fee should be commensurate
with the cost or value of the services rendered. In the case of bulk petroleum im-
ports the current Customs user fee is many times the cost of the service and, as
such, is subsidizing other sectors of the inspection function of Customs. .

Consider that typical size crude cargoes, ranging from 350,000 barrels to 1,000,000
barrels, at their current crude costs result in a Customs user fee of from $12,000 to
$34,000 per vessel. On the average, the time required by a customs official for wit-
nessing and inspecting a bulk petroleum cargo is about four hours, in exceptional
cases certainly no more than eight hours. Thus, the 0.17 percent ad valorem fee is
‘not only grossly inequitable to the importer or purchaser of the ¢rude oil, it has also
raised objections from other oil producing nations as a perceived violation_of the
G}einegg)l Agreement on Tariffs and Trade (see Committee on Finance, New Release
of 1-30).

Although imported cargoes of finished products tend to be smaller than c¢rude oil
cargoes, the value is higher and the same relative user fee inequity exists.

Since the ad valorem basis for setting the Customs inspection costs of a bulk |
troleum cargo is grossly inequitable in apportioning the overall costs of recovering
Customs inspection costs it is recommended that it be replaced by a flat Customs
inspection fee. The $575 fee proposed as a maximum in H.R. 3150 of August 4, 1989,
would appear to be a suitable flat fee for the Customs inspection of each bilk cargo
-of imported ciude oil or petroleum product(s). ‘

For addifional information, please contact Ed Beck at 682-8418.

Los ANGELES AREA CHAMBER OF COMMERCE,

. March 14, 1990.
- ‘Hon. Lroyp BENTSEN,

Chairman, Senate Committee on Finance,

Room SD-205 Dirksen Senate Office Building,

Washington, DC. ‘

* . Re: Objection to Extension of Customs User Fees

. Dear Senator Bentsen: In response to Finance Committee Press Release H-6 of
January 30, 1990, requesting written comments on the Customs User Fee, we are
writing on behalf’df our membership to urge that the Customs User Fee should not
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be extended beyond the sunset day of September 30, 1990, for the reason provided
hereinafter.

- For over three years, our importing members have been forced to pay so-called
user fees on the value of every importation and entry, in addition to the usual cus-
toms duties assessed on the imported articles. Customs has collected this fee, first at
.22% and for the last year and this year at 0.17%, without regard to the actual costs
of processing an entry. Thus, although Customs may expend the same amount of
time and resources to process an entry valued at $1 million and one valued at
$1,000, the former entry will pay $17,000 in user fees, a substantially higher mer-
chandise (Frocessing fee than the entry valued at $1,000, on which user fees of only
$17 would be payable. Since the amount of the fee is unrelated to the actual cost of
processing an entry, the assessment of user fees constitutes an unfair charge on im-
ports, inconsistent with GATT principles. ‘

Although the é)roposed extension of the user fee, included in the Mini-Trade Bill
recently reported by the Senate Committee on Finance, includes a cap of the fee on
both manual and automated entries, it still remains an ad valorem fee which bears
little relation to the cost of processing an entry. In fact, the GAO, in attempting to
determine the costs of processing, has indicated that Customs had not acquired any
data from which it could even attempt to estimate its costs of processing Customs
entries.

Continuation of the GATT-illegal user fee could invite retaliation against U.S.
products and further disadvantage the competitiveness of our member firms. Exten-
sion of the user fees by the United States will only encourage other countries to
similarly impose user fees on U.S. exports entering these countries, to the disadvan-
ta%‘e of American goods in the international marketplace.

he fact that none of the funds collected as user fees have been applied towards
defraying the costs of Customs’ commercial operations, confirms that the added fee
is actually an import tax or duty rather than a user fee. The fee has not been used
in the gast to fund Customs operations and it is doubtful that the fees collected will
be used to /enhance Customs commercial activities in the future. Rather, the fee is
used only to enhance the Government’s revenue at great cost to U.S. business.

The costs to our members of paying the Customs User Fee directly reduce compa-
ny profits and otherwise disadvantage their products in the marketplace. Moreover,
the cost to the U.S. Government of collecting and processing the fee, recordkeeping,
and the time spent in manhours defending the fee through international negotia-
tions, Congressional hearings and business lobbying exceeds the revenue raised. The

_fact that the user fee is a normal business expense and is tax deductible from prof-
its subject to income tax certainly reduces the fee's revenue raising capabilities.
. Customs is our Government’s second largest revenue producing agency. Its func-
tions are performed for the benefit of everyone in the United States, Our member
firms are obligated to submit to Customs’ requirements. They derive no special ben-
éfit from the agency’s operations. Importers are not “users” of the Customs Service
any more than taxpayers are “users” of the Internal Revenue Service.
ntinuance of the fee in any form is bad fiscal policy and bad trade policy at a
crucial time in the Uruguay Round negotiations. Accordingly, we urge that the Cus-
g?)misggger Fee not be extended, and that the fee be allowed to expire on September
$ Ve .
Very truly yours,
RAY REMY, President.

.EDROS ODIAN,

t , Buffalo, NY, February 7, 1990.
Ms. LAURA WiLcOX, )
Hearing Administrator,

U.S. Senate,
Washington, DC.
Mr. Ep MiHALSKI,
Minority Chief of Staff,
.S. Senate,
Conimittee on_Finance, ‘
Washington, DC. ' S
Re: “fﬁlearihg on Customs Service Budget Authorization and Customs User Fee
Customs User Fee: Mérchandise Processing Fee (MPF). ' ~
~ Dear Ms. Wilcox and Mr, Mihalski: I recommend the following:
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' .
A flat $1.00 merchandise processing fee on all formal consumption entries
(Shipments of merchandise exceeding $1,250 in value).
A flat $0.50 merchandise processing fee on all informal consupnption entries

(Shipments of merchandise generally not exceeding $1,250. Certain merchandise”
is limited to $250 in value for informal entries).

The present ad valorem user fee (0.17 percent) is really a tariff. For example, a ship-
ment of merchandise which is duty-free and whose value is $100,000 is subject to a
user fee (MPF) of $170.

The purpose of a user fee is the recovery of the cost of processing, not the accumu-
lation of a cash surplus. Indeed, the ad valorem fee violates the General Agreement
on Tariffs ard Trade. ‘

A careful projection of the above flat $1.00 and $0.50 fees will establish that they
are adequate to defray customs entr, processing costs.

I urge the Committee to repeal the ad valorem fee and to enact the above $1.00
and $0.50 flat fees.

Wishing you every success in your endeavors, I remain

Yours respectfully,
Bepros ODIAN.

O

32-521 (80)




